IN THE HIGH COURT OF JUDICATURE AT PATNA
Criminal Writ Jurisdiction Case No.861 of 2021

Arising Out of PS. Case No.-27 Year-2004 Thana- SANHAULA District- Bhagalpur

MD. ALLAUDDIN ANSARI @ ALLAUDDIN ANSARI Son of Late Rahman
Ansari Resident of Village - Lashkari, P.S. - Sanokhar, District - Bhagalpur.

Md. Halim Ansari @ Halim Ansari Son of Late Rahman Ansari Resident of Village
- Lashkari, P.S. - Sanokhar, District - Bhagalpur.

Md. Akhtar Ansari @ Akhtar Ansari Son of Late Md. Ansari Resident of Village -
Lashkari, P.S. - Sanokhar, District - Bhagalpur.

...... Petitioners
Versus

The State of Bihar through the Chief Secretary, Government of Bihar, Patna. Bihar

The State of Sentence Remission Board through the Principal Secretary, Home
Deptt. Govtt. of Bihar Patna.

The Joint Secretary - Cum- Director (Administration), Home Department, Bihar,
Patna. Bihar

The Secretary, Law Department, Government of Blhar, Patna. Bihar

The Additional Director General of Police, Criminal Investigation Department,
Bihar, Patna. Bihar

The Inspector General, Jail and Reforms Services, Bihar, Patna. Bihar
The Assistant Inspector General, Jail and Reforms services, Bihar, Patna. Bihar
The Jail Superintendent , Special Central Jail, Bhagalpur. Bihar
...... Respondents

with
Criminal Writ Jurisdiction Case No. 1310 of 2022

Arising Out of PS. Case No.-27 Year-2004 Thana- SANHAULA District- Bhagalpur

Md. Khudbuddin @ Md. Kutubuddin Ansari @ Md. Khudbuddin Ansari Son
of Late Rahman Ansari Resident of Village - Lashkari, P.S.- Sanokhar,
District - Bhagalpur.
...... Petitioner
Versus

The State of Bihar through the chief Secretary, Govt. of Bihar, Patna.

The State Sentence Remission Board through the Principal Secretary, Home Deptt.
Govt. of Bihar, Patna, Bihar.

The joint Secretary - Cum- Director (Administration), Home Deptt (Prison), Bihar,
Patna.

The Secretary, Law Department, Govt. of Bihar, Patna.

The Additional Director General of Police, Criminal Investigation Deptt, Bihar,
Patna.

The Inspector General, Jail and Reforms Services, Bihar, Patna.
The Assistant Inspector General, Jail and Reforms Services, Bihar, Patna.

The Jail Superintendent, Special Central jail, Bhagalpur. .
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...... Respondents

Appearance :
(In Criminal Writ Jurisdiction Case No. 861 of 2021)
For the Petitioner/s : Mr.Vijay Kumar Singh, Advocate
For the Respondent/s  : Mr.Prabhu Narayan Sharma, AC to AG
(In Criminal Writ Jurisdiction Case No. 1310 of 2022)
For the Petitioner/s : Mr.Vijay Kumar Singh, Advocate
For the Respondent/s  : Mr.Prabhu Narayan Sharma, AC to AG

CORAM: HONOURABLE MR. JUSTICE RAJEEV RANJAN PRASAD
ORAL ORDER

Heard learned counsel for the petitioners and Mr.
Prabhu Narayan Sharma, learned AC to AG for the State in both
the writ applications.

2. With the consent of the learned counsel for the
parties, these two writ applications have been taken up together
for consideration.

3. In Cr.W.J.C. No. 861 of 2021, there are three
petitioners who are seeking quashing of the decision of Bihar
State Remission Board (hereinafter referred to as the ‘Board’)
taken on 05.03.2020 whereby and whereunder the Board has
rejected the proposal for the pre-mature release of the
petitioners.

4. The Board has rejected their cases for pre-mature
release on the ground contained under Clause (IV) (@) of the
notification no. 3106 dated 10.12.2002 issued by the Home
(Special) Department, Government of Bihar. The Board has also

found that there was an adverse report of the Superintendent of
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Police and the Presiding Officer of the convicting court.

5. Learned counsel for the petitioners has by filing
[LA. No. 1 of 2021 made a prayer to quash the decision of the
Board taken on 27.08.2021 and communicated under letter no.
9555 dated 18.11.2021 in so far as it relates to petitioner nos. 1
and 2 whereby and whereunder the Board has been pleased to
reject the prayer of the petitioners for their pre-mature release
inter-alia on the ground that under Clause IV (W) of the
Notification No. 3106 dated 10.12.2002. As regards, one of the
petitioners 1.e. petitioner no. 3 learned counsel has filed another
interlocutory application being [.A. No. 2 of 2021 to challenge
the decision dated 01.11.2021 by which the prayer of the
petitioner no. 3 for pre-mature release has been rejected on
similar consideration.

6. In Cr.W.J.C. No. 1310 of 2022, the sole petitioner
has prayed for quashing of the decision of Board taken on
01.11.2021 and communicated to all concerned vide letter no.
4679 dated 21.04.2022 in so far as it relates to the petitioner
whereby and whereunder the Board has rejected the proposal for
pre-mature release of the petitioner in the light of the Clause IV
() letter no. 3106 dated 10.12.2002 which is said to have been

published in the Gazette dated 28.12.2002.
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7. Learned counsel for the petitioners in both the writ
applications have assailed the impugned orders mainly on two
grounds as under:-

(1)The Board is not justified in applying the 2002
policy in respect of these petitioners for the reason that
admittedly the said policy has been implemented practically
after 25.09.2007 and prior to this date the convicts similarly
situated to the petitioners were considered under the 1984
policy. It is submitted that prior to 25.09.2007 several persons
were released by the respondent authorities, therefore, following
the judgment of the Hon’ble Division Bench of this Court in
Cr.W.J.C. No. 748 of 2017 (Chandra Kant Kumar vs. The
State of Bihar and Others) it was incumbent upon the Board to
give similar treatment to these petitioners.

(2) It is further submitted that for any reason even if
2002 policy is applied against the petitioners, there being no
finding of the learned Trial Court that the petitioners had
committed the offence of murder in an organized manner with a
pre-plan or in pre-meditated manner, the cases of these
petitioners would not be covered under Clause (IV) (@) of the
notification no. 3106 of 2002.

8. Learned counsel has relied upon the judgment of
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the Hon’ble Division Bench of this court in Cr.W.J.C. No. 748
of 2017 as also a learned single judge judgment of this Court in
Cr. W.J.C No. 236 of 2021 (Surendra Mahto Vs. The State of
Bihar and Others reported in 2021 (4) PLJR 393). It is his
submission that petitioners would also be entitled for
consideration of their cases for pre-mature release on the ground
of reverse discrimination. Learned counsel has relied upon a
judgment of the Hon’ble Supreme Court in the case of Dr. G.
Sadasivan Nair vs. Cochin University of Science and
Technology and Others reported in (2022)4 SCC 404 to submit
that a plea of reverse discrimination may be invoked in the
nature of these cases.

9. Learned counsel has further relied upon the
judgment of the Hon’ble Supreme Court in the case of Ram
Chander Vs. The State of Chhattisgarh and Another
reported in (2022) SCC Online SC 500.

Submissions on behalf of the State

10. On the other hand, Mr. Prabhu Narayan Sharma,
learned AC to AG has opposed these writ applications. Learned
counsel has vehemently submitted that so far as the notification
of 10.12.2002 is concerned, the same came into force with

immediate effect. He has tried to explain this Court as to why
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the Remission Board could not take decision prior to
25.09.2007. One of the reasons informed to this Court is that the
two members who were required to be nominated in the
Remission Board were nominated only on or about 30.07.2005
whereafter the meeting of the Remission Board took place.

11. Learned AC to AG, however, admits at the Bar
that prior to 25.09.2007 the convicts under Section 302 L[.P.C.
who were similarly situated to the petitioners were released.
Learned counsel submits that all those similarly situated persons
would confer no right upon these petitioners to seek similar
benefits. Admittedly, the date of conviction of these petitioners
1s 30.06.2006 i.e. the period during which the cases of others
who were also convicted after publication of notification no.
3106 dated 10.12.2002, were considered by the said authorities
and not by the other authorities and not by the Board and they
were ordered to be released. Much emphasis has been given on
his submission that the notification of 2002 has came into force
on or about 28.12.2002 and it has an overriding effect over rules
548 and 549 of the Bihar Jail Manual. Hence, it 1s submitted that
the cases of these petitioners are liable to be considered in the
light of the policy decision of the government which was

notified on 28.12.2002.
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12. In course of argument, learned counsel for the
State has placed before this Court number of documents. This
Court finds that earlier the Government of Bihar in its
Department of Law had issued a letter bearing no. 03/91-550
dated 21.01.1984. The said letter is being reproduced hereunder

for a ready reference:-

« |1 — U0/ YI0TH—03 / 91—550

fIBR ARHR

fafer fawm |

Uy,

A A1 <a A,

WHR & A, [TEr |

|t 4,

BRI FET+RIeTe, f98R, g |

geqT, fadid, 21 SO, 1984 30 |

v — aroilad SREN &1 Ao aret §feal a1 g |

HERMY,

MR g8 del & b g WeR + o for & 6 R«
YT BT ATSIa BRI BT SV AT AT 1, SH URER &F & &g UG TQIURIT
BRI A AT g "3foldd HREN" B 20 I8 Bl HRIEAN AT SR TAT ASia
PRI BT Foll ATeldeAT BT Jad B D Al § IR UfhAT IUAs Sird—

1.5vs Uishar AfdT, 1973 AMRAFATH AT 2,1974 | BT &RT 429 <A
ITAT URTAE (3TUTE) & o™ 3TToildd HRIEMN U dTel §al ®I g1 el s7eid
o7 /e # I 3foliad PREAN P U8 AT AT 2,39 d1& & AJAUM, SiFd wd
IRET B @y H d I g @ Y & g9 eRT H A wE e@y 20 e
BRIEN H F Tels Sl Faodl |

23N f4g 81 9 R AR fHAT 3 W8 AR & oy sl BRE
F1 Tvs faar T B e foRifed oM drel <vel 9 e Jog <US B YT Ife
TS ufthar wf3ar 1973 @ GRT 433 & AN HYUS Bl Iidd HREAN A
FUFIRT B QAT A7 81, qAT 39 ISR I6idd SR HT &8 fadid — 18.12.1978
B AT TS 91 AT TAT B, 1 T S DI G BRI A HJad AT S AD,
=

%, S99 W Rig 9 & A I 14 a9t & safderT § ada a) o

Ei

W, URER qAT BRIGRT BT Al BT ANTH 20 99 & AT 8

33751 BRIAN & &S dldl I dfedl HURER 9T HRIEANT &l
Al 20 Y B S W HHAT ST FBAT |

S99, 3ael ¥ Al HRENETD] BT ol UG 3MMaeTd BRI =g AaTd BT

e S|

JMYPT fawary Ao,
80/ —sfeq fas,
IWRBR & Afed, fafey famr |”
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13. The Department of Law, Government of Bihar
came out with another letter bearing no. 2939 dated 29™ June,
2007 by which Paragraph ‘2’ of the earlier letter dated 21*
January, 1984 was superseded and the same was substituted vide
letter dated 29™ June, 2007. This Court therefore, deems it just
and proper to reproduce the letter dated 29™ June, 2007 as

under:-

[13

fieR WReR

fafer fawmr

Y,

AN UG,
Afera—g—fafsr o=l
fafer fovmT, feER, gear|
Jar H,

BRI AR,

fd8R, geAr|

HferpT To—T0oU0THO—03 / 81'33 2939 IO

geHT, famie 29 S, 2007 0 |
oy — ooias wRIaNT @ FoT arel dfeat a5 gfad |
HEIey,
FoRTgaR 937 TR &RAT © B f[aWri a=die—10 / dogHo
03 /81550 faTh 211aR), 1984 & UHT H I PR §RT IG UH Bl HISHT —2
BT guia: fIafia #a gy FrefaRad grr aforenfia &x= 1 Aol formr war g1 —
“2. INRAE B WM W I el U ORI HfefY 3fTSiias HRIaT B
Ts fear mar g, e fog RIS arel vl ¥ 9 U IS 8l Aal Jgas al
TSN BRIEAN H HUMRIRG R AT AT BI, DI o B BT 7010, I ARDR
AT M WRBR §RT ST I TS URER Y8 * & §RT fordr SR |7
faearIATSIT 80/ —
(A= TG
WHR & Al
foer, gemr|”

14. Learned counsel for the State has further pointed

out the subsequent letters issued by the I.G. (Prison) on 2nd
July, 2007 and the letter dated 19.09.2007 issued by the

Secretory of the Department of Law, Government of Bihar
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which are again being reproduced hereunder for a ready

reference:-
« U 4125
faER WReR
PRI FRIgvTer
TE (BRT) T
UYH —ad Gvsd
PRI ARTI-RIETH
feR, geAr|
Jar ¥,
4T RTelT UgTiRerI |
I PRIEND |

gedT, fasid 2 Felts 2007 |

fowr — ooias wRIaNT @ FoT arel dfear a1 gfad |

HERMY,

WPHR & Ared, A fGurT & uAid 2939 SLfEAd — 29.06.07 GRI
fea, fafey (=) faur, fSER WReR & 93ie T /WuH—03 /81—550 faid 21.01.
4@ HfSH 2 B fIAfT v g = yaR uforenfia foam Tar 2:—

"Rig3m B oM R I 5 @1 W R & oy siofles dRma
DI 3O BRIART H HUIART PR AT TAT 81, BT Jad A Bl A0 197 ARBR
AT TS ARBR GRT ST 19T Tl URER U¥E & R fo/ar ST | g daw
@ forg S <M1 g3 @1 Uiy Here @1 o @ 2

IWET H Ig WK g & roliay SRE™ o eura afdadl & A
H fagad &1 BT 01T I WRBR T TSI WRBR gRT (ST 5T TSI URER
UNE gRT foRT SIMT A8y dor Sid efiefedl §RT U+ WR W AT HRIENT Bl
T T Afdd BT g &l far ST a1y |

A 3Mus! facer far Siar & f& SWiad 93 & ofcid H 3foiad
BRI B ol Ui fBefl ff fdd &1 oo Wk § Jad T8 B am QF Al |
9 FATEI & TG 1621 fAIH 01.03.07 R A T A< SR T qeew
URER U¥e & |HE AMel W v Bg Ul wRag §d1 @1 uReR RfET 14 Ty qer
URER Af2d 20 99 81 BT Il & 6 A8 & Yd Ao Gfed o |

faara o
80,/ —

PRI HETRITD,
S8R, g |

U5 IRAT—T0YI0TH0—03 / 81'32 5225 10
S8R WRaR
fafer = fawmr |

IR g9TE

WHR & a4, fagr|

e, fRAid—19.09.2007
Iy —3MTSilas SREMN B Foll darel dfedl &1 G |
YEIT:—3MTYhT Taih—4126 {e-i—02.07.2007




Patna High Court CR. WJC No.861 of 2021(4) dt.22-12-2022
10/21

HERY,
FeeTgaR SuYad v Ud 96T & dew  # e Bl 8
fb wog wReR 9 Ay e wmie—vo/flovH—03 /91-550 fasi— 21 SiaN),
1984 BT HHT BRI U IFDI BISH—3 S & HIRIT U WP SIS bl
oy foram &:—

" IR qad B BT O ST WRBR AT I WRPR GRS
R1SY g8yl URER e g1 foram g |

3ANT RY 2 & 39 Fofa & Wl sRERA & e § &
AP HNATs B BUAT AT BT [&AT S |

IGECISEINE]

80,/ —

WHR B g, fAer|”

15. It 1s his submission that for the first time, the State

Remission Board in its meeting held on 25.09.2007 considered
the cases of some of the convicts for pre-mature release. Prior to
25.09.2007 the cases for pre-mature release were considered by
the Jail Superintendent and the orders were being passed in the
light of the 1984 policy.

16. On the point of applicability of 2002 policy, the
learned counsel for the State submits that Clause (IV) (3) of the
said notification earlier applies in the cases of these petitioners
because they have been found involved in commission of
murder and murder is a heinous crime, therefore, it is to be taken
as a planned murder and the cases of planned murder would be
covered under the aforesaid clauses. Learned counsel has also
drawn the attention of this Court towards the opinion of the
presiding officer in the case of one of the petitioners Md.
Allauddin Ansari to submit that the learned presiding officer had

also recorded an adverse opinion against the release of the
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petitioners. Similar was the opinion in respect of others.

17. Having heard learned counsel for the petitioners
and the State as also on perusal of the records, this Court finds
that in this case the date of conviction of the petitioners is
30.06.2006. It is an admitted position as noticed hereinabove
that even the cases of the convicts of the period after 2002
policy were considered by the Jail Superintendent prior to
25.09.2007 and they were granted the benefit of pre-mature
release under 1984 policy. The Hon’ble Divison Bench of this
Court in Cr.W.J.C. No. 748 of 2017 (Chandra Kant Kumar
vs. The State of Bihar and Others) has recorded the same in
those cases in which similarly situated co-convicts were granted
benefit of pre-mature release. The Hon’ble Division Bench has
taken note of the fact that the Remission Board was constituted
for the first time in the year 2007 and has further recorded that
there was no denial of this fact from the side of the State.

18. The notification no. 3106 dated 10.12.2002 is

being reproduced hereunder for a ready reference:-

“ fER WRaR
T (faem) fawmT

[

vedr, fedie 10 fouwsr,

IJRIT-& / HRI-fAfde—63 /20013106 / BRI
AT, 1894 @ URT 59 §RT Uded T UART &l
8Y I WPBR fJ8R $RT 8&d ¥ gRd & 99 A
ffeRaa Femed &Rl —

e
SR &R @ &1 W 520 fferRaa gRT ufosenfua
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o QT e,

(i) T Sy uRER q¥e &1 Ted

fIErR I5g ceRy URER UNg AMEG Udh
udg Bl ff 9d1 &1 fAy U deey uReR & wHdy #
IR &l iR Fgfd AMel H 96! 999 g4 Res @
IR Bl I8 uNg ueh wmll e (body) ERfT
T FrfaRad Aewil ®I AR Tfed @l SIRAfT —

1. T8 Aferg — et

2. fafgy |fg — dew

3. I rTerd gRT AW e e vd
SERCIRICINIER e

4. Treer, URdler Jan — Je

5. el WElf-eere g1 M MR smef
I NIed — Ao

6. BRI HETRIeTdh — FeI—qerd

39 UYE & IR uvg H el Rfad ar
6 Al IS H U¥g P dod H ANT o H
SR & HRUT A F @Al s TR Bhf | Wy
d9o% B9 U gfd S BN W, UNE P qod el
gRfl | U¥g @1 UK sreme @1 AfMfeld dRd gU AR
Hew ¥ BT |

(i) wie B Job B aEm

Y eyl UREBR U¥g Ueh fodArEl #
PH—A—PH U IR, I GG 4, QI BRI gAl b
AT FH—H—HF 10 T 99 Fedl Bl IfRgfera fafdr or
Job Bl qumfia uig & oremer, Il snmavIs AHE,
dl qug @1 U ¥ 3¥dH d3 YD el H g Fd |

(iii)_srRI—qd Rer$ & fore sram

Y 81a¥ URER ¥ gRI 99d—gd Rers
& fog faar =g Fr=afoaled #ife @ <& o= 8 —

@) uds fHgam &1, gHy ferEr Afe,
ST AT BRI & g€ YIId 8T /&l 8 TAT Sl &8
gfhar AT @ eRT 433 @ @ U@u™ W
JrBled 8, 91 URER & HH-—I—®HH 14, qul DI
qR(ds ST Y & R 916 qHI—gd Rerg & forg
faR &< 7g U B |

(@) | 3T IS BRIEATH DI Tl YT
gy Mgy §a UReR AfEd 14 aul & =gAqd ol
I AR 991 aRER & 10 91 ®I aRdd Foir [0
P B SR 99 g4 RER @ foy faR a=71 & 1=
BT |

(1) T 3=y, JMMSIaT HRENT B o |
e Afeen gy a9q), uReR dfd 10 aul &l g7+
ol Yaad AR A uRerR w7 @l @
IS Aol A T IR & IW 999 Jd ReE &
fore faamR &x &1 U 8|

@) Rrgy & S Qielad dRIEE al
AT Pl 8 BI, 65 a¥ Bl MY T B R, Al IRER
|fed Si7 7 961 & FAHA D Foll B ol 8 |
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(@) STollad HREE &1 d€ Y1d W& 9
fRigay 4t S dwx, Tgd, dd AT B drel
fre @ MK, g<9 U9 W W IS MRy AT U
s/ Ul wemgd drell dMRY W wRa @, o &
fafecael @ e die gRT YA &1, afe I8 5 auf @
AR 3ferar UReR Afed 7 a9l &1 < d forr 8l |

(iv) T—qd RerE & folu srirar

fifda oot & figey &8, S sfmeies
FRIAN HT <8 YT W 8, 9ad 9@ R @ forg
fraR—ara & 8 Fai —

(@) TATCHR, Shdil, IMMAHaATSl IURTEN, e
SR TR & Rigary |l |

(@) 3 4, 91 yd i e T vt v
GEANRTT &1 9 gAY SRR d & forg Rigay &)
(M T8 WR AR, N 9 R AT B B QW
O AT /|

@ ™ Rigaw & O T d #
3fdfeled I8d gU BT HRAT 8 AT decied UR & Al
Jh AIHT BT FAT BT QN B |

(v) IRER wie & IR & fofw AW &
URKICITPRUT Sl Yfehal

(@) =R/l SR & UG SIS,
S o mofias SRE™ & Ao 4 @ 99 &,
g-gd Rerg & fou fafed sEdaweil @ sgaR
farR—e= # o @& fog f& 9@ & o I
WHR gRT 39 (AT AfeId AMde & IgaR faary
% Ay dfedl & B9 @ iy ¥ 3 A® usd 9 SIS
AWl & Ufohar URE T |

@) BRI SEfeTd VA UASG A H Td
fogqa fewell &1 @1 wiRatRe vd w\ifsie gy <d
BU IR M| 39! fewoll § I8 1 Sfeaaiad 2w b
fod o @ oy S¥ Rigam umr T iR &
aot ud gRRufrr S el R fhar war | 8 &
DIRTATT ?B GQINTH 3D JATARIT 'Qa 3R, W&ﬂ' STI DT
P I BIS WM DI J@RT H IADT MR UG AR,
IS IRV el § HIg yRIAd g3 & AT BRI
IR A IHD ERT fhar a1 & iR Swa forw or
DTN E D IR H I O Y BRI Sl | D
NINUIRG AFRTS TR ar DI
TR R 2, a9 0ifed € @1 S w9—gg Rers
% fau fR fGaRv & U g#aR @@ rl 8, & dR
¥ o Ufdded N IR fHar S| oz feweh #
FHRENETS B U e # ar<ifae gFfl f& & @
FHI—Yd Res & uel # 2 a7 78l 3R U <M ¥ a8
I BRI gRT AT B8Rl |

(1) IRENTS 9 et & 3mRell referd a1
frgam fear T 8 *al dmraar A &Rar o
3frdT HRMEE B & dI€ 98 Yo Pel g9 ara o | fR
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W, g4 STET TR TR & FHI AT < $Ra
of IUG A= 3, el 99+ IRy fohan, & gom # i
SA el & omRelt srfiers @1 e e feam o,
Rrad oRe far T o) Ml & Rofodl |, 98
U ERT IR @ A feweft @ ufy &< @ aa—gd
Rers &1 are-adl & Hag H U1 fJaR ad & g
el areflerds T WA dHRA B UG I

(@) wafed emRefl areferd fder o B9 W
AT H Sl A BIfe & a¥IT JAREN USIOaRy 8, §
RT S9 @R UG WAIHTGAR 30 IJRET Bl |
AT BRA FHY SReN SfEfiefsh I3aq P UG 9l B
Faa-qd Rers &1 fRy uRaefoud ameiamei vd @
IERI W A& BT | AR AReN orefled I8 @
qAI—qd Res & ueT ® A7 81 A 9 JaYel SR d
deal & S I Sexd | 9 R wifld @ 30 feAt
% MoR GEfRIa SRT it @1 ol R & | g
T R < |

=) PRIENETD CE BT
TEIEaRT / Qe 5T & URANeT |ar & 1 s dee #
fader BT vd 9= el feweft @Y uw ufay Y smrRa
wR S| e @ wfg W), 4w ugiteR)
UEIEBRI & Aegd | §al UIRaiRe va  Fares Iy,
IS URAR & Al §RT SUG! WGRIdl, T §41 &
Ui Ud Udh 37T ANRG & WU § ARfE Silad @i
BT TG IS AR BT e @A gU dal dl
I99 gd Re$ @ aied S BT Sirar wRIg | 9
IFAq BRI TE BT UG TIGAFA DI FHI—Jd REE &
fou orgeifa € S| a9 H ¥ e AMe H el
@ wY H SAWAIRIT HRON /37U e HT A
SEIGT | 941 PHoarT  UiReRl /feee e
AT U1 Ufcraa / R e o uifty |9 30 e &
iR FRENES BT guE HR < |

(@) omell oEflgd T ddl B
TSN/ Feee wRdler A & yfaded — S
U BF W, BREES I9d Geley URER U¥g &
TRAIAT 96 H HH—A—HH TP W8 qd AFcl DI BRI
TIPS & AW SURRMUT BT | HRT AeIFRIed
AW @ S SRTEled, TRell JEfletd Ud 4l Hoaro
TR / fAeerd wRdlem |ar & ufadedl /sl
B g H Ed Y BT | Rell aif¥etd denm 9l
HAUT USIOHRI  / fCee wRdlem |dre §dr @l
AI-qd RS al oY GSe¥ URER UNg &
WHR  gRT g wmwa W faew feen
e @ s # 3@d gu 9 @ Res & ddy 7 o
RN BT | FAI—gd Res & vy # A |dre
R T 3= AFF ST |gedl §RT Ry T
faf=r af~rar va faem fAden &1 ff e § <@r Sie |

yReER g & forg ufsan vd faenm fde

(@) BRI FEIRIED I AT H 5T
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Toey URER UNg @l do (B fam qom Wy ogd
N el g gaer dee @ fuiRa fofr
PH—U—hH 9 faT qd U¥g b orede U9 WSl @Bl
I & S va IHS AT FEOT BRI B BRTSI
A B, JAT — BRENED DI ol IRel 3refieras,
& HamT USIEeRl [/ FRee wdlen war qen
IS B |

(F) 93 AT el ] femerdr H By
3R aft B BRI A o5 F IuRT B # rgwed &
a1 Is e Afea—de—fafd weRl @ sreger | g0l
| — AeW—Afta (GRT AeIRIgd) I S8y URER
Tig & 9He fIaRe Bg U §9) & Al B U
P 9N AW WR AR 0 Td U fER rfed
FHAfT | S8l d% Eer 8, JSey URER UNg HawHid
ST PRA BT YA Bl | R A faqsafer a1 gen
H qgAd ATl BN SR g8 UNg BT o AT Sre |

(M fredr RaRkre 41 @ 9Ha—gg ReEE &
Al IR IR &Rd 99 UNG &G, Gle¥ & URER
A DI 5T AR gRT AT §RT, 39 fawg # gd
T IRV B WU H ¥R wme: Righdl e R
q ' AT SIS URER UNg & WHE ¥4 Hearor ud
FATS BT & FAUR 1 R | U8g AT fay
Fa1 B FHI—Yd RS I A1 9 AR W JFBR T8l
H 6 gfom grT SS9 Rers &faug smrfds wd
HIITH AFIROMSN & HRU JENIT el & ¥g S
Tfl oRRenfaat &1 far &3 # e R 98 g
ORI AT AT B, AT §& gRT $H RE & AT ;Y
b & STURTE PR B B & AT 781, AN §H ARG Pl
JURTET G8 G PR Fhdl & AT ol |

(@) ISy drey URER Uvg NI fhdl @l
® gAY g REE & Uh A1 P ¥ S SEERl W
AT SAS WS & YAfaaR § qrEd el Brin | R
1, fH Rygarr 981 & Reigd el R YAfdaR SHS
el # gd 7 R W fER @ Y § e ara o
JFafey did S WR 2 fhar SIRAT |

(@) ¥ <SRy URER uve @I SR
Afderg Aew UGN & wHe AR uwgd @
SRR | e USTdRI I GSRY URER UNg &
JRARIT BN AT AT WBR P AT A AR
PRUN & AER W AR BT A1 B faRkre 7me
R GAMER &R & folg AR~ TSRy URER
qyE Pl BT | HeH WeRY @1 for Hefea §<
DI G BT SR &R Al e w94 uRER
g fhar 81 iR ITD T g
Rerg Eal e fear s g
g1, O 98 R W otral fAT e BRT ¥ gad aR
feam S|

ERiln AR Gk CI I

39 g &1 IR g9 fagR BRT e5d
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& from—s48 vd fEE-552 W S BN, W@l q@
JATSIEaT HRIEAN Bl Aol YId I8 dfedi oI FHI—qd
RerE & ddw =

IER ISTUTd & MY 9,
20
@M. 9. TH. fie)
T8 g Ud Afda
19. This Court has occasion to discuss the

aforementioned judgment of the Hon’ble Division Bench in the
case of Surendra Mahto (supra) and having discussed the
policies existing prior to implementation of the 2002 policy, this
Court directed the Board to consider the case of the said
petitioner for pre-mature release. The judgment of this Court in
the case of Surendra Mahto (supra) has also attained finality as
no special leave petition appeal was preferred against the same.
Paragraph ‘51’ of the judgment in the case of Surendra Mahto
(supra) reads as under:-

“51. In the present case since this Court has
come to a conclusion that 2002 notification
cannot be applied against the petitioner and
his case is liable to be considered on the same
pedestal on which the cases of other life
convicts who were awarded life conviction in
the year 2003 as have been discussed by the
Hon’ble Division Bench in Cr.WJC No.748 of
2017 have been considered, this Court is of
the view that the case of the petitioner cannot
be rejected on the ground that the Hon’ble
Apex Court has awarded full life

imprisonment. The essence of the matter is
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that if under the policy decision of the
government the petitioner is entitled to be
considered for remission then he must be
considered. The constitutional power under
Article 72and 161 of the Constitution of India
and the statutory power under Section 432
Cr.P.C. still remains. Thus the second ground

taken by the Remission Board for rejection of

the case of the petitioner also fails.”

20. This Court is, therefore, of the considered opinion
that there being an admitted position that 2002 policy was not
implemented prior to 25.09.2007, the cases of the petitioners
would be liable to be treated in the light of the Hon’ble Division
Bench judgment in case of Cr.W.J.C. No. 748 of 2017 and the
judgment of the learned Single Bench of this Court in the case
of Surendra Mahto (supra). To this Court, it appears that the
date of publication of the policy would lose its significance in
the facts and circumstance of the case and if two views may, be
possibly taken, this Court would lean in favour of the convicts
who are looking for consideration of their cases for pre-mature
release.

21. The Hon’ble Supreme Court has in the case of Dr.
G. Sadasivan Nair (supra), while dealing with a case of service
matter one of the contentions before the Hon’ble Supreme Court

was as under:-
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““19. In relation to the appellant's contention that
other employees of the respondent University who
were similarly situated as the appellant, had been
granted the benefit under Rule 25(a), it was
submitted that the appellant cannot claim such
relief relying on an earlier illegal order. That such

a claim based on negative equality in favour of the
appellant was untenable. ”

22. The aforementioned contention has been answered
by the Hon’ble Supreme Court in Paragraph ‘33’ which is being
reproduced hereunder:-

“33. Therefore, we are of the view that if the
respondent University sought to deny the benefit of
Rule 25(a), in light of the proviso which was
subsequently inserted thereby limiting the benefit
of the Rule, it ought to have done so uniformly.
The proviso could have been made applicable in
relation to all employees who retired from service
of the respondent University following the
introduction of the proviso i.e. after 12-2-1985.
However, the action of the respondent University
of selectively applying the proviso to Rule 25(a) in
relation to the appellant, while not applying the
said proviso in relation to similarly situated
persons, is arbitrary and therefore illegal. Such
discrimination, which is not based on any
reasonable classification, is violative of all canons
of equality which are enshrined in the Constitution

of India.”

23. The same reasoning and rationale if applied in this

case, this Court would come to a conclusion that once the state
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government has given benefit of 1984 policy to the convicts of
the period after publication of notification no. 3106 dated
10.12.2002 and prior to 25.09.2007 the same benefit must be
granted to the similarly situated persons.

24. This Court further finds that in course of hearing,
learned counsel for the State could not demonstrate from the
learned trial’s court judgment any finding that it was an
organized crime with a pre-meditation of mind. Learned counsel
for the State has definitely tried his level best to submit that if
the definition of planned murder is gone through in the
dictionary, this kind of murder is to be taken as falling in the

category of planned murder. This Court is afraid that such
submission of the learned counsel for the State cannot be
allowed to be taken to defeat the very purpose of the policy
towards pre-mature release. This Court cannot by looking
into the dictionary meaning of a word, allow learned
counsel for the State to add something in the judgment of
the learned trial court which is not there.

25. To this Court, it further appears that the learned
presiding officer while recording his judgment has been swayed
away by the fact that it was a case of murder. He has written

about the manner of occurrence but nowhere stated in his report
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that the trial court has anywhere found it a case of organized
murder. No further material has been placed before this Court.
26. This Court further finds that the report of the S.P.
is full of surmises and conjectures. In a completely vague
words, it is stated that in course of inquiry from the villagers it
was found that in case of release of these petitioners some
untowards occurrence may take place. This Court finds no basis
in the report of the S.P. so as to take this view. These petitioners
have remained in actual custody about 20 years by now. It is

very difficult for this Court to understand how this kind of
surmises and conjectures may be made by an officer in the
rank of Superintendent of Police. A person who has
remained imprisoned for 20 years and there is no adverse
report against him by the Probation Officer may be denied
privilege of pre-mature release on a vague mention in the
report of S.P. that on their release there may be chances of
any untoward happening. This Court has been informed that
the report of the Probation Officer rather says about good
conduct of the petitioners. The opinion of this Court is that
the report of the Probation Officer would carry more
weight as he is the person who has occasion to watch the

behavioral pattern of the convicts/petitioners inside the jail.
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27. For the aforesaid reasons, this Court finds that
the decision taken by the Remission Board in respect of
these petitioners cannot sustain the test of law. The
impugned orders are hereby set aside. These writ
applications are allowed. The State Remission Board
through its Chairman (Respondent no. 2) is directed to
convene its meeting within a period of one month from the
date of receipt/ production of a copy of this order and
consider the cases of these petitioners for pre-mature release
keeping in mind the discussions made hereinabove.

28. The writ applications and the I.As. are

accordingly allowed.

(Rajeev Ranjan Prasad, J)



