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IN THE HIGH COURT OF JUDICATURE AT PATNA
Letters Patent Appeal No. 802 of 2019
In
Civil Writ Jurisdiction Case No.1012 of 2017

Vikramaditya Singh Son of Late Kesho Prasad Singh Resident of village
Kahen, P.S. Jagdishpur, District Bhojpur (Ara), Bihar.

...... Appellant/s
Versus

The State of Bihar Through the Chief Secretary, Government of Bihar,
Patna.

The Principal Secretary General Administration Department, Government of
Bihar, Patna.

The Secretary Labour Resources Department, Government of Bihar, Patna.
The Labour Commissioner Bihar, Patna.

The District Magistrate District Bhagalpur, Bihar.

The Joint Labour Commissioner Bhagalpur, District Bhagalpur, Bihar.

The Deputy Labour Commissioner Bhagalpur Division, District Bhagalpur,
Bihar.

...... Respondent/s
Appearance :
For the Appellant/s : Mr.Prabhat Ranjan, Adv
For the Respondent/s  : Mr.Ajay Kumar Rastogi (AAG10)

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE S. KUMAR)

Date : 24-02-2021

Heard learned counsel for the parties.

This LPA under Clause 10 of Letters Patent Appeal has
been preferred for setting aside the judgment and order dated
08.07.2019 passed by learned Single Judge in CWJC No. 1012

of 2017, dismissing the writ petition.

Briefly stated, the facts of the case is that Appellant was
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posted as Block Development Officer, Sonhaula Block, in the
district of Bhagalpur from 05.04.2010, when a joint complaint
was made to Chief Minister, Bihar, alleging certain
misappropriation and irregularities in the grant of diesel subsidy
for the year 2009-10 and 2010-11 by Mukhiya and Panchayat

Secretary by preparing a false distribution register.

Aforesaid complaint, was transferred to the Vigilance
Department and enquiry was conducted and thereafter Vigilance
P.S. Case No. 71 of 2013 was instituted on 06.11.2013 under
Sections 467, 468, 471, 420, 409 r/w 120B of IPC and section
13(2) and Section 13(1)(c)(d) of P.C. Act, 1988, in which
sanction for prosecution was granted against Appellant vide
office order no. 453 dated 06.02.2012 and Appellant was put
under suspension in terms of Rule-9 of Bihar Government
Servant (Classification, Control and Appeal) Rules, 2005 on
ground of institution of criminal case against him vide memo

no. 454 dated 06.02.2014.

Departmental proceedings were also initiated against
Appellant and charges were framed in Prapatra-Ka(®) and
served upon petitioner and Deputy Labour Commissioner,
Bhagalpur, was appointed as Enquiry Officer and Labour

Superintendent, Bhagalpur as Presenting Officer vide letter no.
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450 dated 11.02.2014 with a direction to conclude the
proceeding within two months. The articles of charges framed
against the delinquent/Appellant along with list of oral and
documentary evidence on the basis of which charges were to be

proved by the Department were as following:-

[IRIFd ded A uad faeg =
IRIY fed fea o 23—

1. 3Mua gRT foxig a9 2009—10 ® o
gcaq A H 3dfed W 933348.00 (VI Al o
AT BRI ST 3TSdTel™d) BT Holl [daRor goil
IR &R Saad AT H 9 ™0 922875.00 (U I
g 919 BOIR 38 Wl gde<k) &I AR &I Holl
faaRor fexarex ¥f3r &1 797 fhar T 2.

off@Ror uolr H feAT W Pue
YD /YDl BT BWIER AT JYS &1 fem =7&f
BT |

33U gRT faxia a¥ 2010—11 # fd=rer
Jead A H qmdfed f¥ w™ud 80600.00 BT ol
faaRor IR R oM & WA 9 fHeihTd &R
ST IR H W Wo 51162.00 &I R dr faaRa
fe@rpx A1 &1 99 fhar SIET | Sad fdaRor golt
H A fUd BWIER & Aeldl g<AE GRIAT Td
GARId Afad &7 SIeR &I |

AXEY YSIT UG (M+TSl) Yedd & Jde
A€ H Y 150000.00 TG 40000.00 XM BT Holl
fIaRTT GOl IR &R MO H wegaw @R IRT BT
UCEREDIRSIEI

APl B drE AR HORFART T8 AR
UG—ToRd AT &1 SIS & Merm_ Ud 3FUg @
e feRgTpR IR #1a=r gtz a1 ST |

5.f0<M 9¥ 2009—10 UG 2010—11 H Sroldl
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e (A= A7) H wegawr IR RN &1 94
fehar ST AT AR BT gHUANT fhar S |

&g —

13fe e orflrs  FIREN sImOT &Y,
HRTAIYR Y& Pl Y=ih—200 faAlh— 19.09.13.

2gferd RIefd SrgEuMe  FIRE
YU FRI DI TAb— 273 fasfi— 31.12.12.

3faf= wel # iy faaRa fey o= 9@
Tafora faaRor gol @) B |

4 IIR UIATAeT B Uiy |”
Appellant appeared before the Enquiry Officer on

24.02.2014 and time was granted to file his defence reply and he
submitted a detailed defence reply annexing all the relevant
documents on 05.03.2014 with a copy to Presenting Officer who

took time to file rejoinder.

Defence of the delinquent/appellant as recorded by the

Enquiry Officer in his enquiry report is as follows:-

“TIETHIOT

HHD 01 W 05 dPb Il 5 TS ARG & Ho H VAT
qaiys gdld il @ b SIoet e &1 AR el @l
9 yEe [ YQifeRl & gRT fbar &1 or| ud
HEIT 8049 /03.12.2009 Ud 4442 /26.07.2010 ST HHAI:
2009—10 U& 2010—11 ©g fawga feen fewr SN oy
M|

S AR UTH AR —

(@) YD I IMTdET YTl HT |

(=) T FAT DR U AT IFAGAIRIT HYDBT Dbl

A ST |
() T BT R UIRT I B SR HuBl B i Ry
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BT faaRoT B |

(&) | BRTSIdT / STl / faaRor Oofl anrfe &1 HegRor
BT |

g9 faerg ugiferer) —

(@) 9™ |91 gRT 9IRG A WR SmufRy T 89 W UM
T B GUR B e <)

(@) A & IrgEY Uodlo fauz @ &Rl &R um
ARl BT TR fIaRYT B IR SUSET BRI |

(M) fIdRor & veard AIfad HuST D GAl U AR
Slodlo fAuT AR ABTIETHR B Hol |

(=) foren UeTReR) & AEgd ¥ g gfddad / Suiid]
T O S fa¥TT Bl Aol |

W ? & uEe e ueier) grr a3 T SuarEfed
PR UM TR HAAYR S DI IueTed BRI T | T
Sud FRT T, A fF FpEel w1 Al & T aM
[AT gRT HIfQd p¥hi &l IR I =ad g1 fadRa
BT TS | IR Sl g™ vERIa B |eIRd @ § A 6
YGUS I | ARG HUDI DI g Al DI fAaRor goll 714
FR IR ARM ST fFY T &, S Q1 TRE Jge 2 |
AT PYBI BT Gl IR ATDI I SR B BT U
g 8 IodT 2| TBl TR /S & R+ g averId
ygs # A 7 SR fqaRer gl /s1fWsa @ wier ufa &
WW@@I@O@OWW%@WW
@ g W FeRT 9 @ eieN @ gER g
AFER B, ot WY gNT Sad gdl R R fhar |
1 JIfaRIar & derd Tl JMueT YWRY WX FHETEA!T gIRT
39 gfaewaeiRa 1 a1 a1 g Tosilo fdgR &Y 3Mawd®
HRATS &G WOl TN Gl R SXER gl DI JAIND

1T 8, 7 b faarer & favga-yar |ifed odar 2|

<fd Ig faavor Uoll €1 el &, I8 dmIad publ bl gl
AE B AT 39 W AN BT FKER /IS & e
Y & U9 & 8 Sodl 8 I”

On the next date i.e. 13.03.2014 neither the Presenting
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Officer was present nor any rejoinder was filed on behalf of
department and the matter was adjourned for 27.03.2014 to
enable the Presenting Officer, to file the rejoinder but no
rejoinder was filed. On the next adjourned date i.e. 27.03.2014
there was no representation on behalf of the department and
matter was again adjourned for 10.04.2014 and meanwhile
Labour Commissioner (Disciplinary Authority), Bihar, Patna,
telephonically directed the Conducting Officer to submit the
enquiry report before 31.03.2014, which is recorded by the
Enquiry Officer in his enquiry report. The departmental
proceeding was concluded prior to the adjourned date i.e.
10.04.2015 and the Enquiry officer vide letter no. 305 dated
29.03.2014 submitted his enquiry report to the Disciplinary

Authority.

The Enquiry Officer has not recorded any of the five
articles of charges to be proved against the Appellant and
accepted the defence of delinquent in view of letter no. 4442
dated 26.07.2010 issued by department of agriculture which was
brought on record by the delinquent /appellant in his defence
statement, Clause-6(ga) of which stipulates that at the level of
panchayat, preparation of list of beneficiaries and distribution of

subsidy is the responsibility of Gram Sabha, Mukhiya and
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Panchayat Sachiv, which finds recorded by inquiry officer as
conclusion in paragraph nos.1 and 2 of the inquiry report,
however, in paragraph no.3 of his conclusion he has observed
that the BDO/delinquent has released the subsidy amount to the
Panchayat but it seems that he has not monitored distribution of
said amount among the beneficiaries which shows his
negligence as such Appellant can be indirectly held responsible

for such irregularities.

The conclusion drawn by enquiry officer in paragraph

nos.1 to 3 of inquiry report reads as follows:-

‘1PN T & TP 4442 AP 26.07.2010 B BISHT 6
(M) & ITAR dadd WR WR A qe- HT $H GRaAT T gardd
|fgg b1 B | aAT TR e &5 & fGAFl B a1 I
RS fIhr UGN / IRgve HiY URIeR] & gRT fbar ST € |

29 WeW ¥ ywvs fAeN ueiferl  (erRifad
USIRGNY) &1 Pl o fb 9 Iqge & R B WY =R
(@Raar /darad |fyd @1 <4 2| 91 diz Rerd 89 W S @
PRGN FRA § U MY 7L |

3g=id IR # sft fawmfec Rig 9 uave e
URTRIGRY &1 BRIIT F e & AT vard #r far weg ar wdid
B 2 fF 50 Rig 7 A W 0 o1\ s TE fHar| S
ST ATIRATE!] TTAT 2 1 59 UBR 20 Rig Rer vy I ifafaddn
% forg S/aEeE A9 S |9ad g |7

Once the enquiry officer has accepted the defence of
delinquent and has not recorded any of the five charges framed
against delinquent to be proved there was no occasion for him to
observe that the BDO/delinquent has released the subsidy

amount to the Panchayat but it appears that he has not
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monitored distribution of said amount among the beneficiaries
which shows his negligence and as such Appellant can be

indirectly held responsible for such irregularities.

No such charge of being negligent in performing his
duty and not monitoring the payment of subsidy amount was
framed against the delinquent and the inquiry officer exceeded
his jurisdiction and travelled beyond the scope of inquiry by
recording such finding of negligence in performing his duty.
Moreover negligence is not construed as misconduct and only
grave negligence is misconduct for which specific charge has to
be framed. Charges were framed of committing grave
misconduct alleging misappropriation of subsidy amount by
preparing forged distribution register and not grave negligence
in performance of his duty by not monitoring the released

subsidy.

Enquiry Officer is not permitted to travel beyond the
charges and any punishment imposed on the basis of a finding

which was not the subject matter of charges is wholly illegal.

Even the finding of negligence recorded by the enquiry
officer is based upon presumption, assumption, conjecture and
surmises. Charges cannot be deemed to be proved on basis of

inference drawn by the enquiry officer. Suspicion cannot be
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substitute of proof. Suspicion or presumption cannot take the

place of proof in a departmental inquiry.

The Apex Court in the case of Union of India Vs. H.C.
Goel since reported in AIR 1964 SC 364, emphasized that
suspicion, however, strong cannot be treated as proof against
accused in a criminal trial or a delinquent officer in domestic

enquiry.

Conclusions has to be recorded by the Disciplinary
Authority on the basis of cogent evidence. The Apex Court in
the case of Narinder Mohan Arya Vs. United India Insurance
Company Ltd. since reported in (2006) 4 SCC 713, in para 44
has held that the enquiry officer cannot base his findings on
mere hypothesis. Mere ipse dixit on his part cannot be a

substitute of evidence.

The Enquiry Officer has rightly not considered the
report of S.P. Vigilance and of 1O of vigilance as well as FIR
which were enclosed in support of charges as the presenting
officer did not appear before the enquiry officer in order to
prove the documents and contents thereof. Except the letter
dated 26.07.2010, as referred above, the Enquiry Officer has not
dealt with any other documentary or oral evidence in his enquiry

report.
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Disciplinary Authority issued second show cause notice
vide letter no. 1183 dated 11.04.2014 enclosing a copy of the
enquiry report to the Appellant to submit his reply with respect
to finding recorded by the Enquiry Officer, against charges. This
Court fails to understand on what basis the disciplinary
authority has stated in the second show cause notice that charges
against delinquent have been proved although there is no such
finding recorded by the inquiry officer in enquiry report. In the
second show cause notice dated 11.04.2014, delinquent has been
asked to show cause against the finding of inquiry officer
recorded in paragraph no.3 of enquiry report regarding not
monitoring distribution of subsidy amount presuming his
negligence for which he can be held to be indirectly responsible
for the irregularities. The relevant part of the second show cause

notice dated 11.04.2014 reads as follows:-

‘AT gRT o T A BT AT rgsraor A& b
ST oMUd! ATIRATE! GONAT &1 S9 UBR 3T IR w7 A
Ffafadr & v Sarees 99 S Ihd B |

The Appellant submitted a detailed reply to the second

show cause.

The Disciplinary Authority after considering the
enquiry report and finding of enquiry officer with respect to

charges framed against appellant and reply of Appellant with
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respect to finding recorded by enquiry officer found the charges
to be proved against the delinquent/Appellant and dismissed
him from service. The relevant paragraph nos. 5 and 6 of the
order passed by the Disciplinary Authority is reproduced

hereinbelow:-

“5 3RS UIRIGR gRT Faled UGIEaRN &
gfded vd SHD HH H AR AP gRI FAMNGT HRI—YT
B AqABA fhar TAT| FaTed USIIGR & ofid ufaded
qar FARE WU &R & UHie— 3221 fadid— 19.02.
2013 §RT UMT gferw areflers, FrRmn fow & o3 &
AI—AYT e« WIS & & YA ST I8 YA gram
T {6 e T & SuEnT # eRIfUd Waw gRT ifrafiadn
AT TS B TAT FS1 I BT T fHAT AT B | IR Wad
ERT AFHT ST ~1Ted, gedT § eRR fhfaad At
qE Ho—12808 / 14 H TR I(ARH ST & ARIH F STHAI
Wepd fF) M & AR W U+ &l &Y garr i,
Saf I8 W g fo 93 smHa & oy @sdie @ sfaRE
ey & IR & Criminal Antecedent =& 89 T
Seorg fhar T B | UNAfTe TRIfe ae R Bls
Aoty €1 aIikd 2|

6.1 WG [IORIRIN  SEEwERl  gRI
ARG UNHR & ®Y H ARM HAdd & =i
AT Ud a9 @ ARY H Il I Ui 8¢ AT
gqTg I SRR b STrar 2 17

The Disciplinary Authority in his order has relied upon
letter no. 3221 dated 19.02.2013 of the Vigilance Investigation
Bureau and the FIR and came to the conclusion that prima facie
it is established that the delinquent has committed irregularities
in respect of public fund and huge amount has been

misappropriated.

The finding recorded by the Disciplinary Authority on
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the basis of letter no. 3221 dated 19.02.2013 of the Vigilance

Investigation Bureau and the FIR is not sustainable.

In present case, no statement of facts / imputation of
misconduct was part of memo of charge and charges were to be
proved on the basis of report of S.P. and 10 of the Vigilance

Investigation Bureau and the FIR.

The Apex Court in case of Union of India Vs. Sardar

Bahadur since reported in (1972) 4 SCC 618, has held in

paragraph no. 11 which is reproduced hereinunder:-

“11. We do not think that the statements should
have been received in evidence as the appellant had taken
no step to produce the persons who made the statements for
cross-examination of the respondent. It was the duty of the
appellant to have produced these persons whose statements
were sought to be proved for the cross-examination of the
respondent. In State of Mysore V. S.S. Makapur, this Court
said that the purpose of an examination in the presence of a
party against whom an enquiry is made, is sufficiently
achieved, when a witness who has given a prior statement
is recalled that statement is put to him, and made known to
the opposite party, and the witness is tendered for cross
examination by that party. As the persons whose statements
were sought to be relied on were in Delhi and as they were
not produced and tendered for cross-examination by the
respondent, we think that the inquiring officer was right in
refusing to act upon the statements relied on by the
appellant. As there was no material before the inquiring
officer to show that P.S. Sundaram mentioned in the cheque
is P.S. Sundaram, the Deputy Secretary, we think the High
Court was justified in holding that these charges had not
been proved.”

The Apex Court in case of Roop Singh Negi Vs.
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Punjab National Bank and Ors. since reported in (2009) 2
SCC 570 has held that charges cannot be proved on the basis of
documents produced but not proved by the department. The
charges against the delinquent must be proved on the basis of
oral and documentary evidence produced by the department
before the inquiry officer. The purported evidence collected
during investigation by the investigating officer cannot be
treated to be evidence in a disciplinary proceeding. FIR cannot

be treated as evidence.

The judgment of Roop Singh Negi (supra) has been
followed in many subsequent judgments of Apex Court i.e.
(2017) 2 SCC 308, (2013) 4 SCC 301 and 2013 (2) SCALE 348
and in these judgments liberty to the department to initiate fresh
proceeding for same set of charges has been denied by the Apex

Court.

Against the order passed by the Disciplinary Authority,
Appellant preferred an appeal before the Principal
Secretary/Additional Chief Secretary, Department of Labour
Resources, Government of Bihar, who is the appellate authority,
but, strangely, same was sent again to the disciplinary authority,
1;e., Labour Commissioner to be treated as revision/ review

which was also dismissed by order dated 01.12.2016 passed by
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Labour Commissioner, Bihar affirming his previous order.

After appellant was dismissed from service and during
pendency of appeal/revision a letter dated 03.03.2015 was
issued in the name of Assistant Labour Commissioner addressed
to the District Magistrate, Bhagalpur, in which opinion was
sought from the District Magistrate, Bhagalpur, with respect to
appeal/review filed by appellant as D.M. Bhagalpur was his
controlling authority and he worked on deputation under his
supervision and control and allegations also pertains to his

functioning as BDO.

The District Magistrate, Bhagalpur, in his reply dated
01.12.2016 has expressed surprise over initiating the
departmental proceeding against the BDO, Sonhaula,
Bhagalpur, without any information to the office of District
Magistrate, Bhagalpur although he is the controlling authority of
the BDO. No explanation was called by the office of District
Magistrate, Bhagalpur, from the delinquent-Appellant with
respect to said allegations. Even no consultation was made at

the time of framing of charge by the parent department.

District Magistrate, Bhagalpur, has enclosed letter of
Deputy Collector, Disaster Management Branch, which has

been endorsed by the District Magistrate in which the role of
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BDO/delinquent in distribution of subsidy has been outlined.

On the basis of circulars issued by the Agriculture
Department, BDO has no role in distribution of subsidy and
same is to be done on the basis of list prepared by the Gram
Sabha, which will be verified by the Gram Sabha and list will be
published and pasted in public place and on any complaint made
against said list BDO will enquire and send his report to the
Gram Sabha and thereafter Gram Sabha may amend or not

amend the list and finally publish the list of beneficiaries.

The distribution of subsidy amount within Panchayat
Area among farmers is made by Panchayat Secretary, on the
basis of final list prepared by Gram Sabha and after payment,
Panchayat Secretary submits the list of beneficiary farmers to
BDO for purpose of accounting so that D.C. bill could be sent

within time.

In view of opinion given by the District Magistrate,
Bhagalpur who is the controlling authority of appellant as well
as acceptance of defence of delinquent by the inquiry officer
that BDO has no role in distribution of subsidy amount or
preparation of list of beneficiaries and same is to be done by the
Gram Sabha and the Panchayat Secretary and further for the

reasons as stated above disciplinary authority could not have
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held the charges to be proved and passed order of dismissal on
the basis of letter of S.P. Vigilance and FIR as such the order of
disciplinary authority dated 11.06.2014 affirmed in review order
dated 01.12.2016 is neither sustainable in law nor on fact and
are accordingly, set aside. Appellant is entitled for all

consequential benefits.

As appellant has already retired from service, this Court
is not inclined to give any liberty to the department to initiate
any fresh proceeding against the appellant on same set of

charges.

For the reasons as stated above, the LPA as well as writ
petition is allowed and order dated 08.07.2019 passed by

learned Single Judge in CWJC No. 1012 of 2017 is set aside.

Accordingly, this LPA is disposed of.
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