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The short question which has arisen in the present
writ application is whether the Vigilance Investigation Bureau,
Department of Vigilance, Government of Bihar, Patna
(respondent no. 1) is justified in pursuing the investigation of
Special Case No. 16/2017 arising out of Special Vigilance Unit
(SUV) P.S. Case No. 01 of 2017 for the offence alleged under
section 13(2) r/w 13(1)(e) of the Prevention of Corruption Act,
1988 dated 23™ March, 2017 even after expiry of more than five

years notwithstanding the fact that on identical allegations/
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charges the petitioner has been exonerated in the departmental
proceeding in the light of the inquiry reports submitted one after
another by the Principal Secretary, Department of Labour, Govt.
of Bihar and the Chief Commissioner of Inquiry, Government of
Bihar.

Facts in brief

2. The petitioner at the relevant time was posted as
Divisional Forest Officer, Research, Training and Public
Relation, Patna in the Department of Forest, Govt. of Bihar,
Patna. His case is that he was at serial no. 1 in the list of
candidates whose case were due for consideration by the
Union Public Service Commission for promotion in the Indian
Forest Service. At this stage, a complaint was filed against
him to the 1.G., Special Vigilance Unit (hereinafter ‘SVU”) by
one of the employees of the department against whom certain
disciplinary action was taken by the petitioner. At the instance
of I.G., SVU an inquiry was held by the Chief Vigilance
Officer and the Conservator of Forest, Purnea. In course of
inquiry, many notices were issued to the complainant but he
neither appeared before the Inquiry Officer nor gave any
evidence. A report was sent to the Principal Chief Conservator

of Forests and the Principal Chief Conservator of Forests sent
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his report to the Principal Secretary, Environment and Forest
Department, Government of Bihar, and it was ultimately
decided to drop the allegations. The Chief Vigilance Officer
forwarded the decision of the government to 1.G., Special
Vigilance Unit vide it’s letter no. 3699 dated 08.12.2015.

3. Later, on the basis of an unknown source
information the SVU registered SVU P.S. Case No. 01/2017
dated 23.03.2017 under Section 13(2) r/w 13(1)(e) of the
Prevention of Corruption Act, 1988 (hereafter referred to as
the “P.C. Act”) against the petitioner. A copy of the First
Information Report (hereinafter ‘F.I.R.”) has been brought on
record as Annexure ‘2. It is submitted that the F.I.R. contains
similar allegations which were earlier made by the employee
of the department which had been ultimately dropped.
(Annexure ‘1’ to the writ application).

4. It is the specific case of the petitioner that unlike
other cases in which the SVU is conducting a preliminary
inquiry before registering an FIR, in the present case, no
preliminary inquiry was conducted and the judgment of the
Hon’ble Supreme Court in the case of Lalita Kumari Vs.
State of U.P. & Ors. reported in 2014(2) SCC 1 which

specifically says that in the complaints relating to inter alia a
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case of corruption the investigating agency may conduct a
preliminary inquiry, has not been followed. It is submitted that
in haste the SVU registered the F.I.R. According to the
petitioner all these exercises were done hurriedly only to
deprive the petitioner from getting into the Indian Forest
Service.

5. It is further submitted that from the so-called
source information, it would appear that there was an oral
information to the ‘SVU’ that the petitioner has got assets
disproportionate to his known sources of income. The said
oral information given by the unknown sources were only
vague information and it was desirable to verify the same at
the preliminary stage. It is pointed out that a circular of the
State Government issued by the Personnel Department vide
it’s letter no. 945 dated 24™ June, 2005 and circulated to all
the departments provided that any complaint against a
government servant should be accompanied by an affidavit of
the complainant and then only enquiry should be made, but, in
the present case the SVU went on to lodge the FIR against the
petitioner on oral complaint and without any preliminary
enquiry.

6. By filing a supplementary affidavit the petitioner
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has brought on record the two first information reports
bearing SVU P.S. Case No. 01/2018 and 02/2018 which were
also lodged against two other government officers on the basis
of the source information but prior to lodging those FIRs SVU
had conducted a preliminary inquiry. Submission is that very
surprisingly in the present case the said procedure was not
followed, there was otherwise no reason for lodging the FIR
against the petitioner in such a haste. It is submitted that any
action done in haste would go a long way to show that the
action is malafide. Learned senior counsel has relied upon
some of the judgments of the Hon’ble Supreme Court to
submit that even though holding of a preliminary inquiry is
not a ‘must’ in all the cases but in the facts and circumstances
of the present case, a preliminary inquiry was desirable.

Initiation of Disciplinary Proceeding on the same
set of allegations.

7. It is stated that during pendency of the present
case, when this Court vide it’s order dated 17.05.2017 passed
an interim order that no coercive step shall be taken against
the petitioner, the then Superintendent of Police ‘SVU’ wrote
a letter dated 10" July, 2017 calling for an information from

the Department of Environment and Forest as to whether the
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petitioner has been suspended or not and a disciplinary
proceeding has been initiated or not. Thereafter, a
departmental proceeding was initiated against the petitioner
vide memo no. 3365 dated 17.10.2017. The resolution
contains the charges which were totally based on the
allegations contained in the FIR of this case (Annexure ‘14’ to
the supplementary affidavit). The entire charges were sought
to be proved on the strength of the communications received
from the ‘SVU’ and the F.I.R. A detail enquiry was conducted
against the petitioner by the then Principal Secretary, Labour
Resources Department-cum-Additional Departmental Enquiry
Commissioner, Bihar, Patna, who vide it’s enquiry report
dated 28.08.2018 categorically stated that the charges leveled
against the petitioner were not proved. A copy of the enquiry
report dated 29.08.2018 has been brought on record as
Annexure ‘15’ to the supplementary affidavit.

Exoneration of the petitioner in the Disciplinary
Proceeding.

8. It is stated that subsequently the Environment,
Forest & Climate Change Department of the State
Government vide letter no. 11.09.2019 directed for a further

enquiry into the charges no. 2 and 3 leveled against the
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petitioner and accordingly, the then Chief Enquiry
Commissioner, Bihar, Patna held the enquiry in relation to the
charges. Once again a detail enquiry report was submitted
vide memo no. 448 dated 18.06.2021. The Chief Enquiry
Commissioner concluded that the charges of holding
disproportionate assets by this petitioner were not proved.
Subsequently, the said enquiry report was accepted by the
government and the departmental proceeding was brought to
an end. The petitioner has been exonerated of all the charges
leveled against him. Annexure ‘18’ to the supplementary
affidavit is the notification as contained in memo no. 1950
dated 28.07.2021 clearly holding that all the three charges
leveled against the petitioner were not proved and the
petitioner has been exonerated from all the charges.

9. Learned senior counsel relies upon the judgment
of the Hon’ble Supreme Court in the case of Ashoo
Surendranath Tiwari Vs. The Deputy Superintendent of
Police, EOW, CBI & Anr. reported in (2020) 9 SCC 636
(paragraph 8 to 13) to submit that once the petitioner has been
exonerated from all the three charges by the Chief Enquiry
Commissioner and the same has been accepted by the

Government of Bihar and the petitioner has been issued



Patna High Court CR. WJC No.747 of 2017 dt.10-10-2022
8/42

integrity certificate, there is no reason why the present FIR
should continue. In any case, it is submitted that the
respondents have failed to complete the investigation for more
than 5 )2 years, that further strengthens the case of the
petitioner that the SVU was acting in haste in registering the
FIR and had they done a preliminary enquiry, the petitioner
would have been saved from the damages which he had
suffered in his career.

10. It is submitted that the Hon’ble Supreme Court
in the case of Ashoo Surendranath Tiwari (supra) held that
once the petitioner in the said case has been exonerated on
merits by CVC and the allegations found to be not sustainable
at all and the accused held innocent, the criminal prosecution
on the same set of facts and circumstances, cannot be allowed
to continue, on the underlying principle of higher standard of
proof in criminal cases. In the said case a charge-sheet had
already been filed against the petitioner in the criminal case
but the Hon’ble Supreme Court quashed the -criminal
proceeding and discharged the petitioner.

Integrity certificate and promotion to the Indian
Forest Service

11. It is submitted that the petitioner has been granted
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integrity certificate dated 13.09.2021 under the signature of the
Chief Secretary, Government of Bihar and the State Government
has certified the integrity of the petitioner with reference to the
entries made in his annual confidential report. The concerned
department of the Government of Bihar communicated to the
Union Public Service Commission to include the name of the
petitioner unconditionally in the select list of the year 2017,
2018 and 2019 and a further request was made for proper
recommendation of his promotion to the Indian Forest Service
from the select list of 2017. Accordingly selection committee in
it’s meeting held on 5™ of March, 2021 allocated the Bihar
Cadre of the Indian Forest Service to the petitioner and a
notification dated 26" October, 2021 has been issued as
contained in Annexure ‘22°.

Submissions as to prejudice

12. The petitioner has specifically pleaded by filing a
second supplementary affidavit sworn on 29.08.2017 that the
investigating officer of the case was visiting the department of
Forest and Environment and was threatening the senior officer
of the department to suspend or initiate the departmental
proceeding against the petitioner. To strengthen his submissions

he has brought on record a copy of letter dated 10" July, 2017
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issued by the Superintendent of Police, Special Vigilance Unit,
Bihar wherein he has sought information from the department as
to whether the petitioner has been suspended or not and also if
any departmental proceeding has been initiated against him or
not. It is stated that it is under this threat that the senior officials
of the department proceeded ultimately vide memo no. 2622
dated 21* August, 2017 to initiate a departmental proceeding on
the same and similar charges as mentioned in the impugned first
information report.

13. The statement made by the petitioner petitioner in
it’s supplementary affidavit sworn on 31% August, 2021 and 04"
August, 2022 have not been denied by the respondents. This
Court finds that the copy of the supplementary affidavits were
duly served upon learned Special Public Prosecutor of the
Special Vigilance Unit and thereafter the matter was adjourned
on the request of learned Special P.P. but the statements made in
those two supplementary affidavits have not been controverted.

Delay in investigation — Sufferance caused to the
petitioner

14. It is lastly submitted that the whole purpose of the
institution of the first information report was to debar the
petitioner from the zone of consideration and to that extent the

rivals/opponents of the petitioner have almost succeeded. Had



Patna High Court CR. WJC No.747 of 2017 dt.10-10-2022
11/42

the petitioner been given the Cadre of Indian Forest Service in
the year 2017 itself, he would have superannuated from the post
of Conservator of Forest but because of the delay, he
superannuated from the post of Deputy Conservator of Forest
only resulting into the huge loss of salary during his service
period as well as fixation of amount of pension. It is stated that
the juniors to the petitioner in the said select list of 2017 were
given promotion to the Indian Forest Service in the year 2017
itself. The petitioner has, thus besides suffering from monitory
loss suffered humiliation as well. It is stated that even after 5 '
years from the date of lodging of the FIR, till date the
investigation has not been concluded. In the meantime,
petitioner has retired from service on 31.12.2021. It is, thus,
submitted that there being an inordinate delay of over 5% years
in continuing with the investigation, it has seriously pre-judiced
the petitioner and there is an infringement of the fundamental
right of the petitioner guaranteed under Article 21 of the
Constitution of India. Learned counsel, therefore, submits that
the F.I.R. is fit to be quashed on this ground alone. Reliance has
been placed upon the judgments of the Hon’ble Supreme Court
in the case of Hussainara Khatoon & Ors vs. Home

Secretary, State of Bihar [(1980) 1 SCC 81]; Abdul Rehman
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Antulay Vs. R.S. Nayak [(1992) 1 SCC 225]; Maneka
Gandhi v. Union of India [(1978) 1 SCC 248]; Bishwanath
Prasad Singh v. State of Bihar [1994 Supp. (3) SCC 97];
Vakil Prasad Singh [(2009) 3 SCC 355]; Superintendent of
Police, Karnataka Lokayukta and Another Vs. B. Srinivas
[(2008) 8 SCC 580].

15. Learned senior counsel for the petitioner submits
that even though there is no hard and fast rule that a preliminary
enquiry must be conducted before registering an FIR but a
public authority must act sensibly and with a bonafide approach
towards each and all, failing which grave injustice may be
caused to a person by registering an FIR against him at the time
when he was expecting his promotion in the Indian Forest
Services.

16. Learned senior counsel further submits that in the
nature of the present case the SVU has not come out with any
material to justify delay of over 5 %2 years in completion of
investigation. If it is so, the delay in completion of investigation
has seriously prejudiced the petitioner who has already retired
from service on 31.12.2021. It is submitted that right to speedy
investigation is a part and parcel of right to speedy trial which

has been held to be imbibed under Article 21 of the Constitution
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of India as a fundamental right of an accused.

Stand of the Special Vigilance Unit

17. A counter aftidavit has been filed on behalf of the
respondent no. 2 to 4. It is stated that under the P.C. Act the
investigating agency gets information from the various sources
like government department, banks, private persons,
friends/relatives of suspect officer and thereafter the agency
registers FIR. The stand is that there is no need of a signed
complaint for registering an FIR. Instances have been given to
show that a large number of cases under the P.C. Act which are
registered by the CBI are based on source information and in
substantial number of such cases those have ended in
conviction.

18. The further stand of the respondents is that the
standard practice of registering FIR has been adopted and so far
as the judgment of Hon’ble Constitution Bench of the Supreme
Court of India in the case of Lalita Kumari (supra) is
concerned, the Hon’ble Supreme Court had carved out an
exception in some category of cases, so far as the corruption
cases are concerned only where the complaint/information does
not clearly disclose the commission of cognizable offence a

preliminary inquiry may be conducted. It is submitted that
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where there is fear of manipulation by the investigating agency
if the F.I.R. is not registered immediately and there is no
infringement of the right of an accused if an F.I.R. is registered,
in case of a cognizable offence there would be no need to
conduct a preliminary inquiry. According to the respondents, the
information collected in the present case from different sources
prima-facie disclosed the commission of offence and it was not
possible to single out a single source who should have signed
the information. According to the respondents, the petitioner
will be offered an opportunity to give his explanation regarding
the acquisition and disposal of movable and immovable
properties after conclusion of investigation in this case.

19. In it’s reply cum supplementary counter affidavit
the respondents have reiterated their stand and supported the
registration of F.I.R.

20. Mr. Arbind Kumar, learned Special Public
Prosecutor for the Special Vigilance Unit (SVU) has opposed
this writ application. This Court has taken note of his
submission in it’s order dated 29.08.2022. It is stated that
merely because the petitioner has been exonerated in the
departmental proceeding, this Court need not interfere with the

first information report.
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21. There 1s, however, no denial or contest to the
submissions of learned senior counsel for the petitioner based
on specific statement made in the supplementary affidavits that
the petitioner has been exonerated in the departmental
proceeding from all the three charges which are identical to the
allegations in the first information report and those charges were
sought to be proved on the basis of the same set of materials.

Consideration

22. Having heard learned senior counsel for the
petitioner and learned Special P.P. for the SVU, this Court finds
itself in agreement with the submissions of learned senior
counsel for the petitioner that the SVU has lodged the FIR
against the petitioner in a hot-haste. While it is not in quarrel
that in each and every case involving corruption the prosecuting
agency need not conduct a preliminary inquiry but at the same
time it 1s also expected that the prosecuting agency shall act
sensibly and with complete accountability keeping in mind the
nature of allegations and the materials prima-facie available
with them to demonstrate commission of cognizable offence.

23. In such cases where the complaint discloses
commission of a cognizable offence, there cannot be a second

opinion but to lodge the first information report. In the present
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case, it is the stand of the Vigilance that the FIR was lodged on
oral information received from different sources. Instances are
available on the record to show that when similar kind of oral
informations were received against the two officers who were
made accused in Vigilance P.S. Case No. 01/2018 and 02/2018
the SVU decided to conduct a preliminary inquiry and only on
being satisfied with the preliminary inquiry report FIRs in the
matter of disproportionate assets held by those government
servants were lodged. Petitioner has made a specific statement
in paragraph 10 of his supplementary affidavit that very
surprisingly in the present case, on the basis of so-called
information from the source, on the same very date and just
after two hours the first information report was lodged even
without getting the identity of the so-called source being
verified and authenticated. This specific statement of the
petitioner has not at all been controverted on behalf of the SVU.

24. In the case of Lalita Kumari (supra) the Hon’ble
Supreme Court concluded it’s directions in paragraph 120 to
120.8 which are being reproduced hereunder:

120. In view of the aforesaid discussion, we hold:

120.1. Registration of FIR is mandatory under Section
154 of the Code, if the information discloses
commission of a cognizable offence and no preliminary

inquiry is permissible in such a situation.
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120.2. If the information received does not disclose a
cognizable offence but indicates the necessity for an
inquiry, a preliminary inquiry may be conducted only to
ascertain whether cognizable offence is disclosed or not.
120.3. If the inquiry discloses the commission of a
cognizable offence, the FIR must be registered. In cases
where preliminary inquiry ends in closing the complaint,
a copy of the entry of such closure must be supplied to
the first informant forthwith and not later than one week.
It must disclose reasons in brief for closing the
complaint and not proceeding further.

120.4. The police officer cannot avoid his duty of
registering offence if cognizable offence is disclosed.
Action must be taken against erring officers who do not
register the FIR if information received by him discloses
a cognizable offence.

120.5. The scope of preliminary inquiry is not to verify
the veracity or otherwise of the information received but
only to ascertain whether the information reveals any
cognizable offence.

120.6. As to what type and in which cases preliminary
inquiry is to be conducted will depend on the facts and
circumstances of each case. The category of cases in
which preliminary inquiry may be made are as under:

a) Matrimonial disputes/ family disputes

b) Commercial offences

¢) Medical negligence cases

d) Corruption cases

e) Cases where there is abnormal delay/laches in
initiating criminal prosecution, for example, over 3
months delay in reporting the matter without
satisfactorily explaining the reasons for delay.

The aforesaid are only illustrations and not exhaustive of
all conditions which may warrant preliminary inquiry.

120.7. While ensuring and protecting the rights of the
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accused and the complainant, a preliminary inquiry
should be made time bound and in any case it should not
exceed 7 days. The fact of such delay and the causes of it
must be reflected in the General Diary entry.

120.8. Since the General Diary/Station Diary/Daily
Diary is the record of all information received in a police
station, we direct that all information relating to
cognizable offences, whether resulting in registration of
FIR or leading to an inquiry, must be mandatorily and
meticulously reflected in the said Diary and the decision
to conduct a preliminary inquiry must also be reflected,

as mentioned above.”

25. It is evident from perusal of paragraph 120.5 and
120.6 above that as regards the cases in which preliminary
enquiry is to be conducted, one of the categories of cases as
cited by the Hon’ble Supreme Court is the ‘corruption cases’.
Paragraph 120.7 states that while ensuring and protecting the
rights of the accused and the complainant, a preliminary inquiry
should be made time bound and in any case it should not exceed
7 days. Further paragraph 120.8 says that all information
received in a police station relating to cognizable offence,
whether resulting in registration of FIR or leading to an inquiry,
must be mandatorily and meticulously reflected in the said diary
and the decision to conduct a preliminary inquiry must also be
reflected.

26. On the question of need to conduct preliminary

inquiry that Hon’ble Supreme Court has settled the law that an
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accused cannot ask for preliminary enquiry as a matter of right.
A preliminary inquiry has not been made mandatory by any
judgment of the Hon’ble Supreme Court even in corruption
cases. The conditions which will warrant the need of
preliminary inquiry before the registration of FIR will depend
upon the facts and circumstances of each case. There is no said
format or manner in which the preliminary inquiry is to be
conducted. In a situation where there remains an iota of doubt as
to whether cognizable offence is made out or not a preliminary
inquiry becomes not only permissible but desirable especially in
cases where the allegations are of misconduct of corrupt
practice acquiring the assets/properties disproportionate to his
known source of income. The reason being that not only the
reputation of a public servant is on a stake in such situation but
also of the department of the government to which such public
servant 1s attached. In the case of Central Bureau of
Investigation vs Thommandru Hannah Vijayalakshmi
reported in (2021) Online SC 923 = Live Law SC 551; a three
Judges Bench of the Hon’ble Supreme Court held that
preliminary inquiry cannot be asked as a matter of right and an
FIR will not stand vitiated because a preliminary inquiry has not

been conducted.
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27. In the case of K. Veeraswami Vs. Union of
India and Ors. reported in 1991 (3) SCC 655 which was in the
context of Section 5(1)(e) of the old Prevention of Corruption
Act, 1947 which is similar to Section 13(1)(e) of the P.C. Act.
The Hon’ble Supreme Court held that the an accused public
servant does not have a right to be afforded a chance to explain
the alleged disproportionate assets to the Investigating Officer
before filing of the charge-sheet, a similar right cannot be
granted to the accused before the filing of an FIR by making a
preliminary inquiry mandatory.

28. In the case of State of Telangana vs Managipet
@ Mangipet Sarveshwar reported in (2019) 19 SCC 87; the
Hon’ble Supreme Court held that there would be no need of
preliminary inquiry unless it is necessary to make out the prima-
facie case of the commission of cognizable offence. It was also
pointed out that the Hon’ble Supreme Court has not held that a
preliminary enquiry is a must in all cases. The scope and ambit
of a preliminary enquiry being necessary before lodging an FIR
depend upon the facts of each case. There is no set format or
manner in which the preliminary enquiry is to be conducted.

29. Notwithstanding the aforementioned judgments

the importance of conducting a preliminary enquiry in an
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appropriate case cannot be under-valued. In the case of Charan
Singh Vs. State of Maharashtra reported in (2021) 5 SCC 469
the Hon’ble Supreme Court held in para 15.1 that an enquiry at
pre-FIR stage is permissible and not only permissible but
desirable, more particularly in cases where the allegations are of
misconduct of corrupt practice acquiring the assets/properties
disproportionate to his known source of income. After the
enquiry at pre-registration of FIR stage/preliminary enquiry, if
on the basis of the materials collected during such enquiry, it is
found that the complaint 1s fictitious and/or there is no substance
at all in the complaint, the FIR shall not be lodged. However, if
the materials discloses prima-facie a commission of offence
alleged, the FIR will be lodged and the criminal proceedings
will be put in motion and further investigation will be carried
out in terms of the Code of Criminal Procedure.

30. Keeping in view the above judgments of the
Hon’ble Supreme Court when the facts and circumstances of the
present case are looked into, this Court finds that in this case
there was no written complaint and at the stage of lodging of
F.ILR. it would have been a prudent approach on the part of the
‘SVU’ to conduct a preliminary inquiry in a time bound manner.

This view of the Court further gathers strength from the fact that
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even after expiry of more than 5% years by now the ‘SVU’ has
not completed it’s investigation. Nowhere it is the stand of the
respondent that in course of investigation so far the allegations
have been found true.

31. To this Court, thus, it appears that the SVU was in
a hurry. In these circumstances, the submission on behalf of the
petitioner that he was being targeted by his rivals/opponents
cannot be easily thrown out when this Court finds from the
materials available on the record that after this Court passed an
interim order dated 17.05.2017 directing no coercive action to
be taken against the petitioner, the then Superintendent of
Police, SVU wrote a letter to the department on 10™ July, 2017
calling for an information as to whether the petitioner has been
suspended or not and also if any departmental proceeding has
been initiated against him or not. This Court finds no plausible
reason as to why the then Superintendent of Police, SVU would
call upon the department to furnish such information. The
specific case of the petitioner is that during this period the 1.0O.
of the case was regularly visiting to the department and he was
threatening the senior officials of the department to suspend or
initiate departmental proceeding against the petitioner. Even as

this Court would not record any finding on this issue but a
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cumulative effect of the above mentioned facts and
circumstances would prima-facie impress upon this Court that
during the relevant period when the petitioner was waiting for
his promotion in the Indian Forest Service and he was at no. 1 in
the list, the F.ILR. was lodged in haste and efforts were made
further to get initiated a departmental proceeding against him.
At this stage, one interlocutory application being I.A. No.
1563/2017 was filed on behalf of the petitioner praying for
staying further investigation. On 29.08.2017 this Court directed
for listing of I.LA. with the writ application for hearing. No
interim order of stay on investigation was passed.

32. Be that as it may, this Court is of the considered
opinion that only on the ground that a preliminary inquiry was
not conducted it would not be lawful, prudent and safe to quash
the F.I.LR. The submission of learned senior counsel for the
petitioner that the FIR was lodged in haste without conducting a
preliminary inquiry is to be kept in mind while dealing with his
further submissions that in the present case the investigation has
been kept pending for more than 5 4 years without there being
any justifiable ground and that no reason at all has been shown

to this Court for the delay in completion of investigation.
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Case laws on the speedy investigation and trial

33. In the case of Hussainara Khatoon & Ors vs.
Home Secretary, State of Bihar reported in (1980) 1 SCC 81,
the Hon’ble Supreme Court observed thus: “We think that even
under our Constitution, though speedy trial is not specifically
enumerated as a fundamental right, it is implicit in the broad
sweep and content of Article 21 as interpreted by this Court in
Maneka Gandhi v. Union of India reported in (1978) 1 SCC
248. In the case of Abdul Rehman Antulay Vs. R.S. Nayak
reported in (1992) 1 SCC 225 the Constitution Bench of the
Hon’ble Apex Court while taking note of the judgment in
Hussainara Khatoon (I) noticed as follows:-

“The learned Judge, however, posed a question which
he left to be answered at a later stage. The question posed was:
What is the consequence of denial of this right? Does it
necessarily entail the consequence of quashing of charges/trial?
That question we shall consider separately but what is of
significance 1s, this decision does establish the following
propositions:

(1) Right to speedy trial is implicit in the broad sweep
and content of Article 21.
(2) That unless the procedure prescribed by law

ensures a speedy trial it cannot be said to be reasonable, fair or
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just. Expeditious trial and freedom from detention are part of
human rights and basic freedoms and that a judicial system
which allow incarceration of men and women for long periods
of time without trial must be held to be denying human rights to
such undertrials.”

34. In the case of Bishwanath Prasad Singh v. State
of Bihar reported in 1994 Supp. (3) SCC 97 the Hon’ble
Supreme Court noticed that the petitioner in the said case was
suspended on 02.07.1977 on the allegation of corruption, he was
dismissed from service, his provident fund and gratuity were
forfeited. He had crossed the age of superannuation. In the said
case investigation remained pending for more than five years
but charge-sheet had been filed on 09.02.1983. The Hon’ble
Apex Court observed “Maybe, this being a case of
misappropriation of public funds, the investigation may have
taken a longer time but it cannot certainly take more than five
years, having regard to the facts and circumstances of the case.”
The Apex Court, therefore, allowed the Special Leave Petition
taking a view that at this stage calling upon the appellant to
enter into defence is bound to cause prejudice to him.

35. In the case of Vakil Prasad Singh [(2009) 3 SCC

355] which went to the Hon’ble Supreme Court from the
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decision of this Court, the Hon’ble Apex Court held in

paragraph 19, 20 and 24 as under:-

“19.The exposition of Article 21 in Hussainara
Khatoon (1) case® was exhaustively considered afresh
by the Constitution Bench in Abdul Rehman Antulay v.
R.S. Nayak®. Referring to a number of decisions of this
Court and the American precedents on the Sixth
Amendment of their Constitution, making the right to a
speedy and public trial a constitutional guarantee, the
Court formulated as many as eleven propositions with
a note of caution that these were not exhaustive and

were meant only to serve as guidelines.”

“20. For the sake of brevity, we do not propose to
reproduce all the said propositions and it would suffice
to note the gist thereof. These are: (A.R. Antulay case®,
SCC pp. 270-73, para 86)

(1) fair, just and reasonable procedure implicit in
Article 21 of the Constitution creates a right in the

accused to be tried speedily;

(i) right to speedy trial flowing from Article 21
encompasses all the stages, namely, the stage of

investigation, inquiry, trial, appeal, revision and retrial;

(iii) in every case, where the speedy trial is alleged to
have been infringed, the first question to be put and
answered is — who is responsible for the delay?;

(iv) while determining whether undue delay has
occurred (resulting in violation of right to speedy

trial) one must have regard to all the attendant

5.(1980) 1 SCC 81
6.(1992) 1 SCC 225
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circumstances, including nature of offence, number of
accused and  witnesses, the workload of
the court concerned, prevailing local conditions and so
on— what is called, the systemic delays;

(v) each and every delay does not necessarily prejudice

the accused. Some delays may indeed work to his

advantage. However, inordinately long delay may be
taken as presumptive proof of prejudice. In this

context, the fact of incarceration of the accused will
also be a relevant fact. The prosecution should not be
allowed to become a persecution. But when does the
prosecution become persecution, again depends upon
the facts of a given case;

(vi) ultimately, the court has to balance and weigh
several relevant factors—‘balancing test” or ‘balancing
process’—and determine in each case whether the right
to speedy trial has been denied;

(vil) ordinarily speaking, where the court comes to a
conclusion that right to speedy trial of an accused has
been infringed the charges or the conviction, as the
case may be, shall be quashed. But this is not the only
course open and having regard to the nature of offence
and other circumstances when the court feels that
quashing of proceedings cannot be in the interest of
justice, it is open to the court to make appropriate
orders, including fixing the period for completion of
trial;

(viil) it is neither advisable nor feasible to prescribe
any outer time-limit for conclusion of all criminal
proceedings. In every case of complaint of denial of
right to speedy trial, it is primarily for the prosecution
to justify and explain the delay. At the same time, it is
the duty of the court to weigh all the circumstances of
a given case before pronouncing upon the complaint;

(ix) an objection based on denial of right to speedy
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trial and for relief on that account, should first be
addressed to the High Court. Even if the High Court
entertains such a plea, ordinarily it should not stay the
proceedings, except in a case of grave and exceptional
nature. Such proceedings in the High Court must,
however, be disposed of on a priority basis.”

“24. 1t is, therefore, well settled that the right to speedy
trial in all criminal persecutions (sic prosecutions) is an
inalienable right under Article 21 of the Constitution.

This right is applicable not only to the actual

proceedings in court but also includes within its sweep
the preceding police investigations as well. The right to

speedy trial extends equally to all criminal
prosecutions and is not confined to any particular
category of cases. In every case, where the right to
speedy trial is alleged to have been infringed, the court
has to perform the balancing act upon taking into
consideration all the attendant circumstances,
enumerated above, and determine in each case whether
the right to speedy trial has been denied in a given

case.” (underline is mine)

36. In the case of Vakil Prasad Singh (supra) the
allegation was that of demanding of a sum of Rs. 1000/- as
illegal gratification for release of the civil work executed by him
and in the trap laid to catch the culprit chemically treated
currency notes were recovered from the appellant’s pocket. The
FIR was lodged on or about 08.04.1981 and the charge-sheet
was filed on 28.02.1982 whereupon the learned Magistrate took

cognizance on 09.12.1982, but thereafter nothing substantial
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happened till 06.07.1987. This Court vide it’s order dated
07.12.1990 quashed the order taking cognizance with a direction
to the prosecution to conclude the investigation within a period
of three months but thereafter no progress was made in the case
till the year 1998. Under these circumstances the appellant
moved this Court under Section 482 Cr.P.C. seeking quashing of
the entire criminal proceeding against him on the ground that
the re-investigation in the matter had not been initiated even
after a lapse of seven-and-half years. The High Court dismissed
the petition while acknowledging that there had been a
substantial delay in conclusion of proceedings against the
appellant and some prejudice may have been caused to the
appellant. The Hon’ble Supreme Court, however quashed the
entire criminal proceedings on the ground of delay.

37. In the case of Superintendent of Police,
Karnataka Lokayukta and Another Vs. B. Srinivas reported
in (2008) 8 SCC 580 the Hon’ble Supreme Court observed in
paragraph ‘10’ as under:-

“10. There is no general and wide proposition of law
formulated that whenever there is delay on the part of the
investigating agency in completing the investigation,
such a delay can be a ground for quashing the FIR. It
would be difficult to formulate inflexible guidelines or
rigid principles in determining as to whether the accused

has been deprived of fair trial on account of delay or
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protracted investigation; it would depend on various
factors including whether such a delay was reasonably
long or caused deliberately or intentionally to hamper the
defence of the accused or whether the delay was
inevitable in the nature of things or whether it was due to
dilatory tactics adopted by the accused. It would depend
upon certain peculiar facts and circumstances of each
case i.e. the volume of evidence collected by the
investigating agency, the nature and gravity of the
offence for which the accused has been charge-sheeted in
a given case. The nexus between whole and some of the
above factors is of considerable relevance. Therefore,
whether the accused has been deprived of fair trial on
account of protracted investigation has to come on facts.
He has also to establish that he had no role in the delay.
Every delay does not necessarily occur because of the

accused.”

38. In the present case, there was no interim order of
stay on the investigation, the respondents have not come out
with any pleading that the delay in completion of investigation
has resulted due to any plausible reason or that the petitioner
being an accused has played dilatory tactics. There is no such
case of the respondents, thus a presumptive proof of prejudice
to the petitioner is very much available in this case. Applying
the balancing test, in this case, the Court would come to a
conclusion that the unexplained inordinate delay of over 5%
years in completion of investigation has caused serious pre-

judice to the petitioner and at this stage when he has retired
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from service and there is no near end of the
investigation/inquiry and trial, it is nothing but an infringement
of the in alienable right of the petitioner under Article 21 of the
Constitution of India.

39. In addition to the above, this Court has perused
the charges leveled against the petitioner in the departmental
proceeding. For a ready reference the charges as per Prapatra

‘Ka’ are being reproduced hereunder:-

“IMRIY_U94H "
1, W — 7 SFaERT FAR S, fogodo
2. UG — I TS URTRIGR
3. AT — oMy yfiereT vd S wRe gHed, ge
4, AT — 15600—39100 ¥ I 7600/ —
5. 5 fafor — 22.12.1961
6. Jarfgfa @ fafdr — 31.12.2021

0 | IR BT 7 R BT faavofy e

1 | fER WER HaF | AN E@ER HER ofien, fodowo, a9 wHed URIRGRY, W | favy R
qraR et | U vd SF e gHed, YedT & Us WR MY faHid 01.06. | 3PS, fIER,
1976 & 9 3 F7| 2016 W U 2| fER o9 W1 & U W AUD gRT | gSAL, H
Sogd oA 02.04.1900 ®T WA ARG fHar T o | URER | UHiH
Rs aifafem 1988 @ dgd oRT 13(2) |E ufed 13(1)(e) | 350./01/20
a=mid faoy fATRFY 3@IE o @S Ho—o1 /17 faAiw |17 /SVU/
230317 TS fHar wT B, NRM e fawg YRS | Patna,
gHTSH HT ART 8| Tof WRIfAal & AR 36dd & 9aT | RA1F 23.03.
BTl H UH AT 3MUD U MU G gRT AT Wt ¥ | 2017 @
AR T HUAT 1,23,30,300 /— & fAURIT ®UAT 66,70,137 / — | BRITIRY
B @Y b UTAR| Kol 54,37,137 /— B qAG AT YD AWM | (KATLerb)
B BT H WYY 1,11,28,298 / — BT 3MheAd fbar 1T & |

YT RGN WaPh B oY S WAl o AT Ud
99 & faeg B 5691161 /— WIY FT AU et
dqUBH FRT fhar T g T fER WeR Wad  STER
oMl 1976 @ A3 @ W Sooied B

2 JTeEl $T Iedied | Ifor wRIWed, ARy fiRe s@rE, IR, geT &1 uHie | uHie 1602,
350,/01,/2017 /SVU/Patna 7% 23.032017 &1 wramfy | [&ie 09.05.
Herd Fd g¢ e wAie 1602, i@ 00.05.2017 gRT| 2017 T
IR JAUS oo & dae § dgg (15) Rl & orew | TP 2076,
Ref v & &1 e far mar| g furd wid 2076, | RS 22.06.
i 22062017 N1 T TG Sifder AT v | 2017 B

¥ MU WIRG fpar T | aud R Freel @ Seetee | SRR
FRA Y MUY UG 402, faid 11.07.2017 @ HAEEH
A Sed Farrerd, ger g1 C.W.J.C No. - 747/2017
Awadhesh Kumar Ojha Versus The State of Bihar
Through The Director  General, Vigilance
Investigation Bureau, Department of Vigilance, Govt.
of Bihar, Patna & Ors. # uiRd fReid 17.05.2017 &7 m<er
P BRAIIR Aol @R §Y I8 FeT © 6 gof wrafe fafy
T TE B AT IO JATgae o el fhar 8, fag
AT A W A ¥ e Mo & Gay # ARy fRen
HE & Ufded & eg 7 a1 $1F Ay gy T 2 ek A
& P WLV | AUBT AT MRV W wY W e
TS BT Soeia ¥ |

3 | feER TN d9w | [IER TN W96 AER FaEEed 1976 & 99 19 & T8 | 9 2016—17
JrEr e, | URe a9 WRGRN Had gRT AUl T Td qiiRicdl 1 ' | BT qRf
1976 &1 FRIH 19 | fbar ST € 9§ 2016—17 & forg wafdd w=far vd < €| faaxoft @t
BT Sooie 9o o= # 31U gRT S Frfad @ @won 98 @ T € | srmwi |
ST ey fTReT sb1s g T Uit i |ty /<t | eifeed | 20 favy
2 3MMUPT IE B W fIER AN H9F AER FrmmEed | FrRe
1976 & f1TH 19 B Seoied | 518, fER,
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el BT
THH
350,/01 /20
17 /

SVU
/Patna
eI 23.03.
2017 @I
BTaTIfr

(Qrgerien)

B0/ —
09.08.17
(kT =M
WHR & WYad afyg |”

40. The first charge against the petitioner is a
reiteration of the allegations made against him in the F.ILLR.
Allegations and the alleged amount of disproportionate assets
are identically the same and one. It has been sought to be
proved on the basis of letter no. 350/01/2017/SVU/Patna dated
23.03.2017. The charge no. 2 is a peculiar kind of charge. It
says that when the petitioner was called upon to submit his
explanation vide departmental letter no. 1602 dated 09.05.2017
enclosing therewith a copy of letter no.
350/01/2017/SVU/Patna dated 23.03.2017 he violated the
department’s direction and vide his letter no. 402 dated
11.07.2017 together with the order dated 17.05.2017 passed by
the Hon’ble High Court in Cr.WJC No. 747/2017 took a plea
that the FIR has not been lodged in accordance with law. The
third charge against the petitioner was that he had not declared
those assets and liabilities which are mentioned in the letter of
the SVU in his declaration of assets and liabilities in the year

2016-17.
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41. The charges leveled against the petitioner were
enquired into in departmental proceeding no. 43/2017. The list
of documents on which the department relied upon to prove the

charges are the letters of the SVU, Bihar, Patna. The Inquiry
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Officer concluded in paragraph ‘8’ as under:-

“g. faweryor — i rEde HAR ofEM & FW T T ARY T 59 FalT
o T | A siET B gRT A w1 g 9@ 99 wd e, favmT
% gRT fear o fawrfa Aaar wd i ofem gnT R ¥ ufder dem & WA
e B AR R =i g e 81 8 —

() s Amel #§ M g1 Ry AR 3 g1 oo wfe vd swd W
o ufaed @ & frie SRia) & R 9 RT T 2| gAa & AR
T & I WU WU ¥ g2l o T i fF T PR FIE AR SR A § ar
39 ey # TaE T GA < qA SAD! TaAE R, Wy framT g1 fofad wu
e e T 5 9= 3w Avel # R Tare a1 SuRed FE o ® U9
fadTids — 07.05.2018 BT AT HaAd # of fobar M 21

(i) 30 A9 § 09T & §RT AR & wU H dad wRIHel @ ufy & i R
forad A1 sien @1 o v @y faxel den uRewfa el <wit ge s9e SR
W YIS S BT A AT T § | 3G Tl Baa $ Siem gy
TRR a9 2016—17 & G fAaroll & orr gfr <fRaer & T € APy fARe
SHE R 59 MR W I9F M T4 2 BT SMibed AT T § 59 oy §
P fawqa @RT 7 A1 wANST & Wi Her agera ¥ a9 § vd 7 @ fm
& gNT 39 915 faar T 2|

Wﬁasﬁm%%ﬁ#ww%waﬁgﬁﬁﬁm%

(iv) 0 oNEm gr1 ey WiRd A T FFNId & AR W ITH G M
11676791/~ (T& FRIe Aoe ord f¥gdR 9k O |l 3HMd) ®Ud, S
T B I 69,49,313 /— (STEWR IR STAM EOR M Wl ORE) © UG D
T @ Sgad 9T | ST U AW 76,44,013 /— (fPER @RI DAl g9IR
WE) T 39 UPR G 2,62,72117 /— (@ TR IRAS ARG d8R IR TP Al
e ) H Bl B e fOwg S9a gN o 99 9178824 /— (SFTI o
ISR BR M8 W AdR) S T ol IRIFRY ST 50.00 o wUF &rell 7 |
39 UBR Fol MAATHR 1,40,00,000 / —(TF RIS ATl %) WU g vd aRewfer
BN ¥ | 39 YBR SHH I W ARG FURY BT AT AL 9T B |

(v) ofR wrRifial # To w9 wd aR|Efy $1 N A9 SR A wRfie § agar
A AT 66,70,137 /— ((BUSHS oI WR TR TP Al Re) w9d Ud qo
gReAfaat 1,11,28298 /— (@ IRIe TURE o Q1 A BMI) ©UY B8Rl € 39
YBR B fa@x @™ vd aREERE anE 178 BRI w0 B B ©, 9D
foeg S oM ARG UeTreRY 57t SraereT HAR ofism & gR1 el 7= &, Sus
IR IS HYA M T 2,62 FRIS Bl Bl & | 39 YPR 39 ITAR 1 AR
W 31w Ty BT AT TE gear € |

(vi) 39 YR SWIGd RTAver & MR W T Farg e # Y W fawga
faeeh vd AgaR @RT el IR ¥ W oo a1 797 8, & MR W 9
A H AR W s wEfy FT AT yHIfdT e 8 €
(vii) JIRIT wEm —2 Y YA € g 8, F@ifs T @ grr Ry I wrrea
F gER & A e gR MM & 9 @1 SaW AE e, 2017 H & e
o | T & S e 7 W fhar § @ fAMrT gRT 59 9 yuE—d @l ufa &
T T W I=E FEIRT T & R AT B ST Sae i fahar|
99 YPR IRIY Fea—2 9 gHIia e gar 21
(viii) R W —3 # R @ faweh # 7w we F@ fHw g 5 e
el @1 s offsT g1 Seora el A M7 &, W=y AN siem gRr & Y
el & o7 we g &5 2R o okl & Seora e #
<iRee affes wwafa el # far 31 59 UBR I8 IRIY ) 396 SR YT
T g 2

9. 3iftm fpd — 39 UBR IR A W faga @@ sum, fvrfe s w®
f5d T favelvor Ud RINT 9eifier) gRT A T3 FITe @ MR W ARG
TETRBN B FHUR AR G&T —1 I 3 YHIOR & e 817
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After the aforementioned enquiry report was
submitted, another enquiry was ordered to be conducted on

charge no. 2 & 3 vide letter no. 3202 dated 11.09.2019 through

the Chief Enquiry Commissioner. The Chief Enquiry

Commissioner conducted the enquiry and concluded as under:

“12.fwerevr v Site aRmT —

12.1 ARTIT TEITHRET ) ATII A AT, I THSI TR,
ST, TRIET0T U 9§ UHS e, TeAT & faeg, faury e g
ERT aET wfHeT JFT H(S HSAT-01/2017, fe = 23.03.2017 &
AR H I Ud g T # gdew - A @) -
01/2017-3365/T 4. ﬁqm 17.102017 & gNT fE® vy g9@
(T, FRIFT ue 1dier) Femmaetr, 2005 & FE-17 & o
fmTr FraaTar UR™ fRarT =T uT) 3 fmT SEETEr #ir
HITAT I faumTr i Sgaa 7 90 &2 219 9= 1761, e
29.08.2018 & grT Uftde Fufiea fear, fed sraw fmter s
ST G I R (@R ARG & A T 9T A
TeqvTe TN fermT T 3@ uftaes @ afram v UAe 3202,
festia 11.09.2019 T T &&A4T-(1) & G & qofia ufode ar
AT BR §U T AT H@AT-(2) T FATCTT AT FeaT—
(3) F HEY H 3TN ST ¥ T (073 {3 79T | o qarferehmr
T AT 91T 999 &= i 09.01.2020 Fr wiye fmar 9T, Saaw
TRITAT FrI T <T9AT Here =i 640, famiar 19.02.2020 F gRT g9faa
feRam | sTTfe waTfaeRTr T A g, fem i 09.03.2020 Fr famitr
ST I AT YogoR FAfia fa | afee, s fmr—ag-aiT
AFT T TS T FY ART TEAT—(2) F G F 9T yfided
fami® 04.12.2020 Fr FHITT FT GHT 9T TUT ST H=4T - (3) F 7
T AT TETTYRNT g7 TR femr 3 swiie e |t
faaolt § 9919 T & AT AT & €7 § qeqia fgaver &v
e & B IRGAeRT qeTtuERr wr fEer fEr ar) g6 §iw
gfae, Frer fmT-ag- Ji9 e & S 89 & 991G 39
AITIE TRTTRT Ua YR IROT TRTHaRIT & &9 09.04.2021 F1
ARIT H&AT - (2) TF AT FA7-(3) & qau § faegqa =7 & g7
T | AR eI 3 379 a=re a9 & I8 T 5766 far & f
SR AT 5 T&rH UEBR &7 AH =T U Tt fhar 74 | 59 fag
I TRITT Fai T S S TeT T ahaT & |

122 AT e & faeg o a@wemr-(2) fmiT seor &
Foo F gataa & | forest =g fomar = & & oo o & g
HIT T ETSE0 & A H AR TGN T A9 frared
THie UHAG 402, feqiw 11.07.2017%@@9‘&13%@?1?%
afya oY F TR 7 qﬂ'—'r\'cr I HHET

T S SHT. §AT-747/2017 7 17.05.2017 & IR aﬂém
T URT ST &Y AT F g I FE TS GrarT gigd 9= T
T& TEL TET | T SRt ARMGT & oo 7 e famifier S smge
F ger faega o g\ iid /AT &) 59 IR i sarfaer
T T & 9wer Tar TEF & AT, S fE i e @ v
I T & | T ANT & ST H ARG TETTHHET fT FHeAT & &
AT e ST AT, §9AT-747/2017 | faqia 17.05.2017 &7 AWAT I=T
AT GRT TR AR § 77 =0 &7 & fowr gor 7 f6 faoy
AT TS & A 3T coercive step | § HET fRET TET 9T 30T
e faor T s&8 g o7 fasg &1 faam e qaear 1o,
fafor-faeg v o9 99 & T W SR ¥, 39T A § A7
ZIT o =TT & ST & fmT &7 S1ad & g1 edrganfas
W%Wﬁw%w%ﬁ%qﬂ:ﬁvﬁw%
T ART & A  H I A7 & A fae e a« faury fwer
THE ENT AT GHSAT & A H [REr W YR & FATS @0
erfiTe & T S T o | R T fmTier s IR w e
F AT Y GET [T FEATEr § 0 qEENT w0 5T a9
TG AW UF a7 geaf & faavor a9qg qafie f/ar mr o)
oY fmfer ST e gRT o ufaeT (UAie1761, e
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29.08.2018) ¥ faeer HHTAT F¥ §6 ST & JHIO T&I IT=T T |
9T 9T, ST fa T A i S a & g §9 SNIT 6 AT @
T off 3l Ipi= I faTie 04.12.2020 & qTE =T F W7 75
rse faar & far § % =T |- (2) UHIoTd TET AT ST Sehar
& | I AT U faweiyor & ST 9% SR TeTiaanT & faeg
AT HAT-(2) TATOT TE T qT&T JTar & |

12.3 RIS TRITEET & faeg ST §%4T-(3) TATFUTfcIe ST
T gefaa o &, e g9 aur & N 7 & ey qerfueir
U I TeAT & AT & ITET TET A9 UF T (9991 &1 J0T €99
11,35,986/- WIF & | Wafd faury foRET grr wIia § aufia
TRISE AT I TF ITa T & T F Fof 23,88,449/- 90
HTH TWET TET & ST AT 12 A S99 T =7 8 | SR
TRTTIIT 7 39 12 G €99 & A= & a9 § 19 9979 997 &
ﬁmmﬁwaﬁg\gwwﬁa%%%mﬁrwﬁ
Efad 3¢ Ug 9 I & Hgad @rar ST - 31841888124 UH
31841890223#720896/m@%wmaﬁ?m‘qﬁaﬁﬁ§|ﬁ%
AT TAM & AR & AT ol GEfad qratT §6T & a6
weHe & FAJAN 39 arard ST G i 27.02.2017 F T= H AT
TS| HY ERT Y 2015-16 FF G faaweir & 9i T orae =
T & T G (AT =T & e ge araty s o e @
AT GRE #T AT T B S UPR 12 A €9 & =¥ § T
7,20,896/- ¥97 &7 faerer geaf fagwoit & &r ST 871 wfhel &
AT FF @MET H=AT-10027615262 H FHT I 588557 FIAT
ﬁmww%ﬁmwﬁ?rmmﬁmwwaﬁ
Wl g f&ar T & e ' gear 7 & 9w afw
16.01.2017 FI & | HY ENT fa=Tie 28.02.2017 T 328262.00 EIAT T
I feTer fem T o e feRrT femie 01.03.2017 & 07.03.2017
St 7§ &% | I T it o weate faavoit s & i ftr &
9e fter feram e o, gHforT Feafe faawolt & H+ Effective Balance
STt fordT | 7Y g7 FAIIT 2016-17 Fi FFIf fa@wuir § oot =g 4T,
T e eraer 5 ST 6 T afer v A femr i & e ereEw
FY 3T HIT T & Oer. s A, N & o A3 44782.00 €997 AT
& Fawr av 2016-17 & fFar mar ¥ foEEr avsr 39 waie,
W?W%ﬁé?ﬁ’@?ﬁ%llncome?ﬁﬁzﬁ’ﬁﬁwﬁ
T & FE T F'T & & wefReT § &S 731770.00 0 & i &
g qifer AT sifda T8 & | 3¢ §RT 9Y 2010 & 2016-17 a6
FYa qefr faawot qafia #ir mE & EE ueesngedio & 36 a¥ F
frafera wfer saers v &, 59 framT & grr S o iR T E
I BY g% FaraTer Sid 1990 F WRAHD! Tt @ @ fafr
23.03.2017 @& HY GNT AfSd d90w, M9 08 97 & AW W &=
FIET E T #F a¥ 2016-17 & fAT 6w e F omyw 3w
ST AT & o WA &7 T & qF ST gRT RAT HEr b
ST THET T Fegar FF ST (U T S8 gRT T87 &t T
¥ ET B B AT 2016-17 7 HY gT UeTosE oo H AIH 44782.00 Fo
&7 frasr faaT T & aur geafa faawt & e afwr & feens g
B TR i W et WRINE & e 9 Sia ST & 3T 97
AT (23.03.2017 TF) FA AT 731770.00 FO & FHHATAT FT
fray fereT AT ¥ ST 95T 96y 7 | aegreta 7w 7 e
e T qifesat & o2 sfya w1 fafaa 731770.00 €0 #ir
Trfer a¥ 1990 & UTAfHa! &=t #v & fafer 23.03.2017 aF & faorg
f& a¥ 2016-17 F s F7 9047 W@ 7| RN T 97 2016-17 FT
s A g7 s wfed & faar 7 o faeger 9w § ug Tea
B\ 9TqUT I A= H ¥ 2016-17 H 686988.00 Fo FT ATaier fasr
FT a1 ST & | =TS A% & fm A 2007 7 AT A ® @@ Qe
femT T 9T R e 75000.00 Fo FT AT A 2009-10 T AT
TET UF Y 2010-11 F FEIFT faawuit & 58 qva @ e @
TET UPR AT 2013 F T3S HT. T Tahel YHTH F 290467.00 F0 HT
s o T {9 av 2014 Fir qeat faawrr & sifaa fea mm)
faveT a7 AEF U SiET T MO S O T r @ 2016-17 7§
gt faaver & ¥ 847 g sifea ¢ fegr & S wror shyaaar
% 9A & feafa See 4T &) fvmT 7 59 T A " A AR
o U 12 AT E9F T AT A ART D =T F A3 foam|
T=a1s 9% & & feeie 23.03.2017 q&F 8 gRT SraT a7 @ fafa=r
TITEIAT 5 FoT 1378647/- €FIT AT (9T T T@T & ST a¥ 19918
YR &I &Y 23.03.2017 ( YT &t & & fahr) a & o 871 59
YhR HY T & T /¥ faawuir & =efrs & ud faury e
e g fo|rd ST " o i afw & g € F e w7
=T AT AY faeg o & iy geaha AfSTa e @
YA T &rar &1 TR fanimr 7 fnmfir Heer & wdueH 12
T T & =T T 1ST9h [T oT | T TR ST T diars U=
T TET a9 ATIT TR T GHfIdT a9 a9 9% T T
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9T e gataa fear, e a7 sifea T @ sty g=rhasrr
F faeg a7 WIS § Uer e A . uF o= S qifataat 7 e
#ir far 7,31,770/- €93 et 4T &, =i ARG TeTraeir ger
TITT FAT & 9T FEIGE faaeur & arfie NHgs u e s
afga T T A 4,09,042/- EET & 0T FOF 3.23 AT =¥ il
Tfer T AT & | §9 g9 § T GRS T 9 = a9
e w7 § 5756 ferar & fov 7 g fafae= awt S gifefagt &
ST WA ST AT =T & g9er qur faawor Ay ger fafier ant 7
favmr & arfiaer aeaf faaeeir & W Ioore & | T, FemeT er=ror
ST g & Wi F uw Ay F frafera it #r e @ geer
T ¢ fafiy=r avt ¥ fafeaa 0iffma i ofar a i See I &
=T =T 7 | foe SRr AT i e #09 3.23 I SYT AT A |
AT TRTTIRNT gNT G99 39 a9 &7 GedraT Y9! fanmr &
FET TET AT YR favmr T e gfve et o3l 731, e
03.03.2021 EIT feaT & | 3T FaTE & S 3T IR hROT TaTi T
T e w7 § guiya gt § & e dae 7§ sifea s=av &
T ST 3.23 AT €I AT AT TATSE &7 AT & | TRBRT
TR T J7 o [T ff g o T atfus s S s
HEiIT AT SRIT =i & faeg 3faa udia T8t gar #1
AT ITFT A, FHTET U (oA & AR AT H&AT-(3)
AT T 99T ST & |

13, eifae frsav:

FIT AT HfsHr-12 H 7T 78 e 0F fauevor & 3w 9 AR
UF ST HEYH THS, TeAT & faeg o AT & A0Iaw. ey

=T TR T &
() ARIT T (2) - It e e B |
@) ARIY AT (3) - I \TE g ¥
T
80/ — 80/ —
18.06.2021 18.06.2021
(@R B7w) (@R F)

43. The report of Chief Enquiry Commissioner was
accepted and the petitioner has been exonerated from all the

three charges vide memo no. 1950 dated 28.07.2021 (Annexure

‘18’ to the supplementary affidavit dated 31.08.2021).

44. In the case of Ashoo Surendranath Tiwari
(supra), an FIR was registered on 09.12.2009 as regards
MSME receivable finance scheme operated by the Small
Industries Development Bank of India. There were allegations
of diversion of funds. The petitioner was one of the accused in
the said case and a charge-sheet was filed against him on

26.07.2011. The petitioner relied upon an order of the Central
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Vigilance Commission (CVC) dated 22.12.2011 which went
into the facts of the case in great detail and concurred with the
competent authority that on merits no sanction ought to be
accorded and no offence under the penal code was in fact made
out. The High Court, however, brushed aside the said report
stating that the CVC could not have come to the
aforementioned conclusion unless there was evidence to do so.
The Hon’ble Supreme Court went through the report and
noticed that according to the report, at the highest, the appellant
may be negligent without any criminal culpability. In paragraph
8,9,10, 11, 12 & 13 the Hon’ble Supreme Court discussed the
case laws on the standard of proof in a departmental proceeding
and the standard of proof in a criminal proceeding. The Hon’ble
Supreme Court took a view that if the High Court had bothered
to apply the parameters, then on a reading of CVC report on the
same facts, the appellants should have been exonerated. Those

paragraphs are being reproduced hereunder:-

“8. A number of judgments have held that the standard of
proof in a departmental proceeding, being based on
preponderance of probability is somewhat lower than the
standard of proof in a criminal proceeding where the case
has to be proved beyond reasonable doubt. In P.S. Rajya v.
State of Bihar’ the question before the Court was posed as
follows: (SCC pp. 2-3, para 3)

2(1996) 9 SCC 1 : 1996 SCC (Cri) 897
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“3. The short question that arises for our consideration
in this appeal is whether the respondent is justified in
pursuing the prosecution against the appellant under
Section 5(2) read with Section 5(1)(e) of the Prevention
of Corruption Act, 1947 notwithstanding the fact that
on an identical charge the appellant was exonerated in
the departmental proceedings in the light of a report
submitted by the Central Vigilance Commission and
concurred by the Union Public Service Commission.”

9. This Court then went on to state: (P.S. Rajya case’
SCC (Cr1) 897], SCC p. 5, para 17)
“17. At the outset we may point out that the learned

counsel for the respondent could not but accept the
position that the standard of proof required to establish
the guilt in a criminal case is far higher than the
standard of proof required to establish the guilt in the
departmental proceedings. He also accepted that in the
present case, the charge in the departmental
proceedings and in the criminal proceedings is one and
the same. He did not dispute the findings rendered in
the departmental proceedings and the ultimate result of
it.”

10. This being the case, the Court then held: (P.S. Rajya

case’, SCC p. 9, para 23)
“23. Even though all these facts including the report of

the Central Vigilance Commission were brought to the
notice of the High Court, unfortunately, the High Court
took a view that the issues raised had to be gone into in
the final proceedings and the report of the Central
Vigilance Commission, exonerating the appellant of the
same charge in departmental proceedings would not
conclude the criminal case against the appellant. We
have already held that for the reasons given, on the
peculiar facts of this case, the criminal proceedings

initiated against the appellant cannot be pursued.

2 PS. Rajya v. State of Bihar, (1996) 9 SCC 1 : 1996
3 Prabhu Saran Rajya v. State of Bihar, Criminal Miscellaneous No. 5212 of 1992, order dated 3-8-1993 (Pat)
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Therefore, we do not agree with the view taken by the
High Court as stated above. These are the reasons for
our order dated 27-3-1996 for allowing the appeal and
quashing the impugned criminal proceedings and
giving consequential reliefs.”

11. In Radheshyam Kejriwal v. State of W.B.?, this
Court held as follows: (SCC pp. 594-96, paras 26, 29 &
31)

“26. We may observe that the standard of proof in a
criminal case is much higher than that of the
adjudication proceedings. The Enforcement Directorate
has not been able to prove its case in the adjudication
proceedings and the appellant has been exonerated on
the same allegation. The appellant is facing trial in the
criminal case. Therefore, in our opinion, the
determination of facts in the adjudication proceedings
cannot be said to be irrelevant in the criminal case. In
B.N. Kashyap’ the Full Bench had not considered the
effect of a finding of fact in a civil case over the
criminal cases and that will be evident from the
following passage of the said judgment: (SCC OnLine
Lah: AIR p. 27)

‘... I must, however, say that in answering the question,
I have only referred to civil cases where the actions are
in personam and not those where the proceedings or
actions are in rem. Whether a finding of fact arrived at
in such proceedings or actions would be relevant in
criminal cases, it is unnecessary for me to decide in this
case. When that question arises for determination, the
provisions of Section 41 of the Evidence Act, will have

to be carefully examined.’
skskok

29. We do not have the slightest hesitation in accepting
the broad submission of Mr Malhotra that the finding in
an adjudication proceeding is not binding in the
proceeding for criminal prosecution. A person held
liable to pay penalty in adjudication proceedings cannot
necessarily be held guilty in a criminal trial.
Adjudication proceedings are decided on the basis of
preponderance of evidence of a little higher degree
whereas in a criminal case the entire burden to prove

beyond all reasonable doubt lies on the prosecution.
kksk

4 (2011) 3 SCC 581 : (2011) 2 SCC (Cri) 721
5. B.N. Kashyap v. Crown, 1944 SCC OnLine Lah 46 : AIR 1945 Lah 23
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31. Tt is trite that the standard of proof required in
criminal proceedings is higher than that required before
the adjudicating authority and in case the accused is
exonerated before the adjudicating authority whether
his prosecution on the same set of facts can be allowed
or not is the precise question which falls for
determination in this case.”

12. After referring to various judgments, this Court then
culled out the ratio of those decisions in para 38 as
follows: (Radheshyam Kejriwal case® , SCC p. 598)
“38. The ratio which can be culled out from these
decisions can broadly be stated as follows:

(7) Adjudication proceedings and criminal prosecution
can be launched simultaneously;

(if) Decision in adjudication proceedings is not
necessary before initiating criminal prosecution;

(7ii) Adjudication proceedings and criminal proceedings
are independent in nature to each other;

(iv) The finding against the person facing prosecution
in the adjudication proceedings is not binding on the
proceeding for criminal prosecution;

(v) Adjudication proceedings by the Enforcement
Directorate is not prosecution by a competent court of
law to attract the provisions of Article 20(2) of the
Constitution or Section 300 of the Code of Criminal
Procedure;

(vi) The finding in the adjudication proceedings in
favour of the person facing trial for identical violation
will depend upon the nature of finding. If the
exoneration in adjudication proceedings is on technical
ground and not on merit, prosecution may continue;

and

4. Radheshyam Kejriwal v. State of W.B., (2011) 3 SCC 581 : (2011) 2 SCC (Cri) 721
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(vii) In case of exoneration, however, on merits where

the allegation is found to be not sustainable at all and
the person held innocent, criminal prosecution on the
same set of facts and circumstances cannot be allowed
to continue, the underlying principle being the higher

standard of proof in criminal cases.”
13. It finally concluded: (Radheshyam Kejriwal case’,

SCC p. 598, para 39)

“39. In our opinion, therefore, the yardstick would be to
judge as to whether the allegation in the adjudication
proceedings as well as the proceeding for prosecution is
identical and the exoneration of the person concerned
in the adjudication proceedings is on merits. In case it
is found on merit that there is no contravention of the
provisions of the Act in the adjudication proceedings,
the trial of the person concerned shall be an abuse of

the process of the court.” (underline is mine)

45. In the present case, this Court has noticed that
both the inquiry reports have categorically held that the charges
leveled against the petitioner were not proved. The charges in
the departmental proceedings are essentially the same and one
which are the subject matter of investigation. There is no denial
of the assertions of the petitioner in his two supplementary
affidavits sworn on 31.08.2021 and 04.08.2021, copies of
which have been duly served upon learned Special P.P. ‘S.V.U.’,

Patna.

4 Radheshyam Kejriwal v. State of W.B., (2011) 3 SCC 581 : (2011) 2 SCC (Cri) 721
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46. This Court is of the considered opinion that in the
given facts and circumstances where the FIR was, though, lodged
alleging that the oral source information was sufficient to take a
prima-facie view that the petitioner has committed a cognizable
offence but despite a lapse of 5% years so far the investigation has
not been concluded and no reason at all has been placed before this
Court to explain this inordinate delay, in the meantime, the petitioner
has retired from service on 31.12.2021, he has been granted
promotion and the government of Bihar has issued integrity
certificate to him with reference to his ACRs and apart from that on
identical allegations, in the departmental proceeding the charges
could not be proved against him and he has been duly exonerated
from all the charges, the petitioner has made out a case for quashing
of the first information report.

47. In result, the F.I.LR. bearing Special Case No. 16/2017
arising out of Special Vigilance Unit (SVU) P.S. Case No. 01/2017 is
hereby quashed. Consequently, [.LA. No. 1563/2017 is rendered
infructuous.

48. This Writ Application is allowed to the extent

indicated here-in-above.

(Rajeev Ranjan Prasad, J)

Rajeev/-
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