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IN THE HIGH COURT OF JUDICATURE AT PATNA
Criminal Writ Jurisdiction Case No.310 of 2023

Arising Out of PS. Case No.-18 Year-2023 Thana- RUPASPUR District- Patna

Sanjeev Hans, son of Shri L.D. Hans, resident of House No.A3/4, 96 officers
flats, Rajvanshi Nagar, Nehru Path, P.S.- Shashtri Nagar, Patna — 800023.

...... Petitioner
Versus

The State of Bihar

The Director General of Police, Old Secretariat, Patna

Senior Superintendent of Police, Patna

Station House Officer, Rupaspur Police Station, Patna

Gayatri Kumari, D/O Late Rajeshwar Singh, Resident of Village- Kataiya,
P.S.- Jamhur, District- Aurangabad.

...... Respondents
Appearance :
For the Petitioner : Mr. Rana Vikram Singh, Advocate
For the State : Mr. Prabhat Kumar Verma, AAG-3
Mr. Saroj Kumar Sharma, A.C. to AAG-3
For the respondent no.5 : Mr. Dinu Kumar, Advocate

Mrs. Ritika Rani, Advocate
Mr. Ritu Raj, Advocate

CORAM: HONOURABLE MR. JUSTICE SANDEEP KUMAR
CAV JUDGMENT

Date : 06-08-2024
This criminal writ petition has been filed for
quashing the F.LLR. vide Rupaspur P.S. Case No.18 of 2023
registered for the offence under sections 323, 341, 376, 376-D,
420, 313, 120-B, 504, 506/34 of the Indian Penal Code, 1860
and under section 67 of the Information Technology Act, 2000.
Further prayer of the petitioner is to quash the order dated

06.01.2023 passed by the learned Additional Chief Judicial
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Magistrate, 1%, Danapur in Complaint Case No.1122 (c¢) of 2021,
whereby the learned Magistrate has passed the order under
section 156(3) of the Cr.P.C. for registration of the F.I.R.

2. As per the complaint petition, at present the
complainant is a practicing advocate in Allahabad High Court.
She was practicing in Patna High Court from 2009 to 2015. In
the month of February, 2016 while the complainant was staying
at the residence of Senior Advocate Gajendra Prasad Yadav
situated at Golden Plaza Apartment, Chitkohra for getting her
case mentioned, a junior advocate namely, Shiv Nandan Bharti
introduced her to Gulab Yadav, who was an M.L.A. It has also
been alleged that said Gulab Yadav lured her by saying that he
will get make her member of Women Commission and asked her
to come to meet him along with her bio-data at his residence
situated at Flat No.401, Bindeshwari Apartment. It is alleged
that when the Complainant reached the house of said Gulab
Yadav, he raped her at gun point and when the complainant was
going to register F.I.R. then Gulab Yadav asked his servant Lalit
to bring vermilion and put the same on the forehead of the
complainant and said that they were married and they will get
their marriage registered and asked for some time to get divorce

from his first wife.
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2.1. It has also been alleged that Gulab Yadav
called the complainant to Pune to show the papers of the Court,
by which divorce has been granted. On 08.07.2017 when the
complainant reached Hotel Bestil then Gulab Yadav introduced
her to Sanjeev Hans (petitioner) and both raped her after mixing
some intoxicating substance in her food. When the complainant
regained her consciousness, Gulab Yadav showed her the video
of her rape and sent the same on her mobile and threatened her
to make the video viral. The complainant got scared and started
to live in Allahabad and when she missed her periods, she
informed Gulab Yadav about the same but Gulab Yadav asked
her to take medicine for abortion which she consumed, however,
she had to get admitted in hospital due to medical condition.
Thereafter, Gulab Yadav got the complainant admitted in Rahul
Judicial Classes, Delhi and arranged for her stay in a hostel in
Mukhergi Nagar, Delhi.

2.2. It has further been alleged that Gulab Yadav
used to call the complainant at different hotels and raped her
where Sanjeev Hans (petitioner) also used to accompany Gulab
Yadav. It has also been alleged that on 13.02.2018 at Ashoka
hotel, on 14.02.2018 at Park Avenue hotel and on 27.03.2018 at

Le’ Meriden hotel, she was gang raped and resultantly she
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conceived and when she informed the accused about this, the
accused persons threatened her. Out of fear, the complainant
vacated her hostel and started living in Shalimar Bagh, Delhi
where she gave birth to a male child on 25.10.2018 and when
she informed this fact to Gulab Yadav, he told that it can not be
his child as he has undergone vasectomy and said that the child
is of Sanjeev Hans. When the complainant tried to contact
Sanjeev Hans, he did not speak with her and since then the
complainant is hiding from the accused persons as they are quite
influential. It has further been alleged that the complainant went
to Rupaspur Police Station for registering the F.I.LR., but the
Police did not register the F.I.LR. by saying that the accused
persons are quite influential and then the complainant sent the
complaint to Superintendent of Police, Patna on 28.10.2021,
however no action was taken in this regard.

2.3. Accordingly, the complaint case No.1122 (C)
of 2021 was filed by the complainant before the Additional
Chief Judicial Magistrate, Danapur, Patna for lodging the F.I.R.
The learned Magistrate in his order dated 18.11.2021 has
recorded that the complainant has not produced any document in
support of her claim of compliance of Section 154(3) of the

Cr.P.C. and therefore, called a report from the concerned Police
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Station. Despite granting sufficient opportunity, the complainant
did not appear for recording her S.A. and resultantly, the
Magistrate vide order dated 20.09.2022 dismissed the complaint
case under Section 203 of the Cr.P.C. Being aggrieved by the
same, the complainant approached this Court by way of filing
Cr.WJ.C. No.1271 of 2022. This Court vide order dated
12.12.2022 has disposed of the said petition with certain
directions. The relevant part of the order dated 12.12.2022
passed in Cr.W.J.C. No.1271 of 2022 reads as under:-

“Having heard learned counsel for the
petitioner and learned counsel for the State,
this Court finds that there is no dispute with
the submission of the learned counsel for the
petitioner that in this case, police was con-
ducting a preliminary enquiry into the matter
and a report was required to be sent to the
learned ACJM Court at Danapur. The said re-
port has been submitted or not is not within
the knowledge of learned counsel for the
State.

Be that as it may, this Court is of the
considered opinion that once the matter was
pending at the stage of preliminary enquiry
and the report had been called for from the
police, the learned ACJM should not have
acted in haste in taking up the enquiry at his
level by treating it as a complaint case.

Without going into the merit of the alle-
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gations, this Court would, therefore, set aside
the part of the order dated 12.05.2022 by
which the application of the petitioner was
taken as a private complaint on the records of
the learned ACJM and then this Court would
further set aside the order dated 20.09.2022
by which the same has been dismissed in pur-
ported exercise of power under Section 203
CrPC.

As a result of this, let the preliminary
enquiry report be submitted in the court of
learned ACJM, Danapur within a reasonable
time whereupon the learned ACJM shall con-
sider the same and pass an appropriate order
in accordance with law.

This application as well as interlocutory

application stand disposed of accordingly.”

2.4. Thereafter, the Magistrate vide order dated
06.01.2023 directed for registration of the F.I.LR. under section
156(3) of the Cr.P.C. Accordingly, the present F.I.LR. has been
lodged against the petitioner and other accused persons.

Submissions of the petitioner:-

3.  Learned counsel for the petitioner submits
that the complainant is a practicing lawyer since 2009 and she
has filed the complaint under Section 200 Cr.P.C. for the first
time after 5 years of the alleged incident, so it is hard to believe

that a criminal lawyer whose standing is of more than 14 years
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in the Bar had chosen to file a complaint after 5 years of the
alleged incident without annexing any proof and without any
satisfactory explanation for the said delay. He further submits
that this Court in catena of judgments has held that if delay in
lodging FIR is not satisfactorily explained then that delay often
results in embellishment, which is a creature of afterthought and
such FIR should be quashed.

4. Learned counsel for the petitioner further
submits that the learned Magistrate has failed to apply its
judicial mind in passing the order dated 06.01.2023, by which he
has directed for registration of the F.I.LR although he himself in
his order dated 18.11.2021 has categorically recorded that the
complainant has not produced any documents to support her
claim of compliance of Section 154(3) Cr.P.C. and therefore, he
called for a report from the Station House Officer of concerned
Police Station. Since the report was not submitted by the
concerned Police Station, the Magistrate proceeded with the
enquiry but despite having been granted sufficient opportunity,
the complainant did not appear for recording of her S.A. and as
result of the same, the complaint case was dismissed.

5. Against the order of the Magistrate

dismissing the complaint case, the complainant filed Cr.W.J.C.
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No.1271 of 2022 and this Court vide order dated 12.12. 2022
has quashed the order dated 12.05.2022 by which the application
of the petitioner was taken as a private complaint and the order
dated 20.09.2022 was passed by which the complaint petition
was dismissed. It has also been submitted that on perusal of the
order of this Court dated 12.12.2022 it is clear that this Court
has directed the learned Magistrate to consider the report
submitted by the Police and pass appropriate order but there is
no order for registration of the F.I.LR. Moreover, in the police
report there is no ground for registration of the F.I.R. against the
petitioner as no material/evidence has come in course of enquiry
to connect the petitioner with any offence whatsoever.

6. Pursuant to the direction of the Magistrate,
the Police submitted a report in a sealed cover, which has been
made a part of record. The report was opened before the
complainant and from the perusal of the said report, it is evident
that the Police has already acted upon the complaint and
initiated a preliminary enquiry. During enquiry, the Police
recorded the statement of the complainant as well as conducted
a detailed enquiry in reference to each and every allegation
levelled in the complaint petition but, did not find any evidence

to connect the petitioner with the alleged offences. It will be
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relevant to quote the preliminary enquiry report dated

31.05.2022 submitted by the police, which is as follows:

“ UATh 1328 /22
Y,
ofTTEe,
[YAYR 7T |
T H,
IR GG 1D SUSTDBNI, YA,
SHIYR FIeR =ATdTeld, geT |
e, fadid— 31,/05 /22
TR T—HaS T T H SRR gRare—ud

H0—1122%1 /2021 TEJAR aRIA Yol 3feflereh, YeT ol
Hdih—2573 /0, faT®—28.04.2022 Tq

Maie—433 / M0(UR0), &0—30.05.22

fya— oRarfet el g1 do—w@o IR R
AT0—HAT AR FTAT—3IRIEE &7 yRag—ua Sifd
@ Hder H |

HEI9MY,

SUYdd UET Td fauge WHew H AIER ied bRl
g T gl M AR & R Haad & YRed § R
aRare—ud  Ho—1122d1 /21 SRR fHar O B S
URaTE—ua Wa<d & gRT Wi 8 WUEYR AT H Al
T o AR Y Yford, UedT Heled & gRI 3Tue
HTATTT  SMUTh—2573 /M0, fah—28.04.2022 & HEIH 3

q0310f<i0 HANT 3=, Afgell AT Td Yosfofio b3 HAR
RO, WUAYR AT T fawariaea ulRare—u= 4 aftia qeal
& 3Tl H Sird B Pl e faar Tar o7 | Sad dad |
903100 FANT 3Tl TG goaiofio He FAR o9 & §

R 9l fagail R i #R Ay Sifg ufdde geaid
Afed yAih—1394 / Afger o, fa-ih—28.05.22 & AEIH A
AT fbar Tar g | AR gford siefierd, yeHdr #eied gK|
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U FUTH—433 /Mo(UR0), fai®—30.0522 & ARIA A
Sad WA Sird UfddeA e e Afed) @ A AN
<Jrrers A e @1 fder feam T g

Sk 8 & Sifa & &9 H 98 91 userer |
g & fb gRarfes = <dl ®1 0U0%0 &1 gRT—91 &
ded uRare # aftfd mRIdl & v\l &xa 2g Hefed
Afedg Ay U IR =g goslofio FHART e,
AiZST OFT & gRT AfeH fQ1$—02.05.22 &1 Fafd S
S AEgH W WSl AT qAT S Al Bl ufd uRarfas
@ P TW HaR-9625117781 W ¥ ¥ AT B
gRarfe RE <@ & MERd Ste | Yo oA |
AT AR Ufd U ®ed UW @& ARIH | Wol Y
Aifed & Wag ¥ Screenshot @1 Ul &I Sifa 1fwera
| fbar 1 & | aRarfedl T <@ & g™ y@ o
qo3ofio  HANT  FET @lCH TH HR W RO
q1eg /RIS wor mar 2, o U9 s18a § GRfea w=am
T & den fafdaq Sei— e aR e uedl & dR W
Al el fbar S ver & 8l I8 Al Seoiwiy © fé
f20—02.05.22 @I WSl MY AIfEH & ATellD H uRaeAl & g
RT {6l YR &1 AeRdd Hied WRdd T8l fhar a7 |

gRarfel AT <@ gRT o uRdre # IR
ST T & 6 e Iqd & §RT AU Hele H0—401,

S9Nl 3MUCHC # UH IR dlollchR hR Pl 3R

ST AT & | goRiofio HARY 3fEell & §RT Iad Hew H
St /| fear 59 &9 # 98 91 e § ars
g 5 o R A, SuagR # e argd @
Wl H0—402 T S & A H Yodiofo HARN I

® ERI $B AIieRl A Yode [Har T qH [de Jred &
TBT DM R dlel dleld & dad H A qarud fbar |
uRRarfa=t gl M AR & gRT @ H go3iofio HARI

AT BT AfId BT Al Hd%(9693383419) SUART BT

TAT T | I HaR TR AT goaiofio HARN AT & §RT T

H Hue fhar T or| e fORgd Seog wgad Sird
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gferdes & farar Tam 2|

SeorEg g f gRarfeh it e R & gRT
3o ffdear a_T o | Hdfta @y ffecia s gof
S & B H I« HRAT AT AT| AR & gRare
b ERT Ps Bicol ¥ W1 I9d I 3Mfdd dd fhu S+
BT IIRIY SHRIT AT © | Sad ded ¥ Sifd/qdm0d & BH

¥ gg 919 U H 3Ms © fb 3T IRYdr, WANRIS H
gRarfe=l = Tl f30—25.08.17 & I 3NoYlosio #
T B FART BT B Sl HIA g ol fbg Tt

il El g8 | WOWRE 8% ffbded, RS |

Fame fear | 5 9 | mar R fF TREN ared
Uil o T[T ATed S 34 9y arRil 239,/96, AR S,
RIGMgR. TR RS ffesia gart fa0—30.08.17 |

f20—30.08.17 I ST0 IIMAAT ATST B WG H T AT |
Sitd /IS99 & BH H NGl Bled “T Urh

gl Ud Bled ‘ol aRsa” A3 facell & uRarfe 7=
<dl, Y9 Ied Td Holld G b AW H WA b

YEq /dhe b gag § g fear war ar g T b

gled “T Urd” H f§0-07.02.18 ¥ 08.02.18 BT Iad slcd H
w9 F0—821 H TEAl HANI UG [oId Ued Hb o |
“IANBT BIeel” TG sled ‘ol aRs” faeell ¥ gRare—u=
H gftfa fafsr & rgwu 39 91 & 9 A WH b /S
P e H Pls THIOT T8 U AT 2| Scoaid-ld g fob
Sig @ B H Sad Al sledl & Uegdl | U JH—UA
P S Ufdded & AT Aed UG & w9 H Ao fhar
T B |

gRarfel TR < gRT “HHR WiShd UUS
HeRMET Wex, YOTHO 35 TR 91T, fleetl” I &_IY g
sorel A GdftT Rifexia Sifa aifierg &1 g fdban
T | f B9 H HAR ASH YU HeRMET e & gRT
gHo—uy o war g 6 IIE <d ufd—ele aed & g
RT 3@ ARTT 89 # f30-25.12.18 &1 U@ dSdHT Bl T
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T AN B BH H FAR ASHA YU HexfIET Hew H

GeTRd ST JHIO—9 IfSReX &l Hlasd I Hier A forn

AT B | BAR AfEHe YUS HeRMET HeR gRT IucTe HRIY
Y YHOT-UF Td IFORER BT fY ¢ BIeT & g uae
@ U H 1 W fBar 9 @ 7

g FeW =g 4odiofio HART 3fEre Ud gosfofio

IS HAR  I99 gRT §AfUd  §gad S Ufdded
SIMAIh—1394 / HSET ATl b Al FAT U7 S8 Td
=T Ifferda Aney) fadid—28.05.22 @1 Ul A1 el A

FR WSl T @ B
AER AR vd anaedd faared Ut |
e Td:— JATaR |
(@) srferdi wrew vd U9 $1Ea)
[EECINEINE]
80,/ —

ATTENE, HUHYR AT |

7. Upon the direction of the learned Magistrate,
the Police has already conducted an enquiry and submitted its
report which shows that the petitioner is not involved in any
offence and all the allegations levelled by the complainant
against the petitioner has been found false. Therefore, falsity of
allegations and inordinate and unexplained delay shows that the
complainant has filed the complaint petition with malafide
intention.

8. It has been argued that in the instant case the
complainant has neither filed any affidavit as mandated by the

Hon’ble Supreme Court nor produced any document showing
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the compliance of section 154(3) of the Cr.P.C. which has also
been recorded by the learned Magistrate in his order dated
18.11.20221 and therefore, in view of non-compliance of section
154(3) of the Cr.P.C. the direction of registration of the F.I.R.
amounts to gross violation of mandate laid down by the Hon’ble
Supreme Court and thus, the whole proceeding is rendered
illegal.

9. In support of this submissions, learned
counsel for the petitioner has relied upon the following decisions
of the Hon’ble Supreme Court:-

(1) Priyanka Srivastava & Anr. vs. State of

U.P & Ors. reported as AIR 2015 SC

1758;

(ii) Babu Venkatesh and Ors. vs. State of

Karnataka and Ors. reported as (2022) 5

SCC 639;

(iii) Ramesh Kumar Bung & Ors. vs. State of

Telangana & Anr. SLP (Criminal)

No.13762 of 2023.

10. Learned counsel for the petitioner has also
relied upon the following decisions of the Hon’ble Supreme

Court rendered in support of his case :-
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(1) Mahmood Ali vs. State of U.P. reported as
2023 SCC OnLine SC 950;

(ii) Prashant Bharti vs. State (NCT of Delhi)
reported as (2013) 9 SCC 293;

(iii) Rajiv Thapar and Ors. vs. Madan Lal

Kappor reported as (2013) 3 SCC 330.

11. Lastly, learned counsel for the petitioner has
relied upon the decision of the Hon’ble Supreme Court rendered
in the case of State of Haryana and Ors. vs. Ch. Bhajan Lal
and Ors. reported as AIR 1992 SC 604 wherein the Hon’ble
Supreme Court has held that where the criminal proceeding is
manifestly attended with malafide and/or the proceeding is
maliciously instituted with an ulterior motive for wreaking
vengeance, the F.I.R. should be quashed.

Submissions of the respondent no.S (informant)

12. The respondent no.5 (informant) has filed
Interlocutory Application No.02 of 2024 on 17.05.2024 under
Section 340 of the Cr.P.C. for holding an enquiry against the
petitioner as the petitioner has knowingly and deliberately
concealed / suppressed about the order dated 22.09.2023 passed
by the Hon’ble Supreme Court in S.L.P. (Cr.) No.19079 of 2023

preferred by him, whereby the order dated 12.12.2022 passed by
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a coordinate Bench of this Court in Cr.W.J.C. No.1271 of 2022
has been stayed. According to the informant, the only basis for
the Police to have submitted the preliminary report and
thereafter the learned Magistrate to pass order on 06.01.2023
directing to send the complaint petition to concerned Police
Station for registration of the F.I.LR is the order of this Court
dated 12.12.2022 passed in Cr.W.J.C. No.1271 of 2022 and the
aforesaid order dated 12.12.2022 has been stayed by the Hon’ble
Supreme Court, but this fact has been suppressed by the
petitioner in the present proceeding and therefore, he is guilty of
suppressing the material fact in judicial proceeding in order to
obtained favourable order from this Court.

13. It has been submitted by learned counsel for
the respondent no.5 that on perusal of the order dated
16.11.2021 passed by the learned Magistrate in Complaint Case
No. 1122 (C) of 2021, it appears that on 16.11.2021 affidavited
complaint petition along with Vakalatnama has been received
from judicial service centre, Danapur and thereafter, the
Magistrate has passed an order dated 12.05.2022 holding that it
is not proper to send the complaint petition to the Police for
registration of the F.I.R. as the police is conducting inquiry in

the matter. The aforesaid order dated 12.05.2022 came to be
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challenged in Cr.W.J.C. No.1271 of 2022 but during the
pendency of the case, the learned Magistrate vide order dated
20.09.2022 has dismissed the complaint case and the said order
dated 20.09.2022 also came to be challenged in Cr.W.J.C.
No.1271 of 2022 by way of filing an interlocutory application
and this Court vide order dated 12.12.2022 has quashed the
orders dated 12.05.2022 and 20.09.2022 with a direction to the
Police to submit its preliminary report in the Court below within
a reasonable time and whereupon, the learned Magistrate shall
consider the same and pass appropriate order.

14. It has also been submitted that the learned
Magistrate vide order dated 06.01.2023 has allowed the prayer
of the petitioner to send the complaint petition under section
156(3) of the Cr.P.C. to the Police for registration of the F.I.LR
and accordingly, the present F.I.LR. has been lodged. The
Investigating Officer of the case has filed an application in the
Court of learned A.C.J.M.-1, Danapur for deputing a Magistrate
so that blood sample of Gulab Yadav, the son of the respondent
no.5 and the petitioner be collected for DNA test but the learned
Magistrate vide order dated 06.03.2023 has rejected the prayer
of the Investigating Officer by holding that he has no

jurisdiction to pass an order for DNA test.
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15. It has been argued by learned counsel for the
respondent no.5 that respondent no.5 is a practicing advocate
and Gulab Yadav and present petitioner used to commit rape
with her. Since Gulab Yadav has undergone vasectomy, the
presumption goes to establish that the petitioner is the biological
father of the son of the respondent no.5. Thus, the DNA test of
the petitioner and the son of the respondent no.5 is required in
order to determine the biological father of the son of the
respondent no.5.

16. I have considered the submissions of the
parties and also perused the materials on record.

17.  Section 482 of the Cr.P.C. reads as under:-

“482. Saving of inherent powers of
High Court. - Nothing in this
Code shall be deemed to limit or
affect the inherent powers of the
High Court to make such orders
as may be necessary to give effect
to any order under this Code, or
to prevent abuse of the process of
any Court or otherwise to secure

b

the ends of justice.’

18. The Hon’ble Supreme Court in the case of

Pramod Suryabhan Pawar vs. State of Maharashtra and Anr.

reported in (2019) 9 SCC 608 has held in paragraph nos. 6 and
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Section 482 is an overriding section which
saves the inherent powers of the court to
advance the cause of justice. Under Section
482 the inherent jurisdiction of the court can
be exercised (i) to give effect to an order
under the Cr.PC; (ii) to prevent the abuse of
the process of the court; and (iii) to otherwise
secure the ends of justice. The powers of the
court under Section 482 are wide and the
court is vested with a significant amount of
discretion to decide whether or not to exercise
them. The court should be guarded in the use
of its extraordinary jurisdiction to quash an
FIR or criminal proceeding as it denies the
prosecution the opportunity to establish its
case through investigation and evidence.
These principles have been consistently
followed and re-iterated by this Court. In
Inder Mohan Goswami v State of Uttaranchal,
this Court observed: (SCC p.10, paras 23-24)
“23. This Court in a number of cases has
laid down the scope and ambit of
courts’ powers under Section 482
Cr.P.C. Every High Court has inherent
powers to act ex debito justitiae to do
real and substantial justice, for the
administration of which alone it exists,
or to prevent abuse of the process of the
court. Inherent power under Section

482 CrPC can be exercised.:
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(i) to give effect to an order under the

Code;

(ii)  to prevent abuse of the process of
the court, and

(iii) to otherwise secure the ends of

Justice.

24. Inherent powers under Section 482
CrPC though wide have to be exercised
sparingly, carefully and with great
caution and only when exercise is
Jjustified by the tests specifically laid
down in this section itself. Authority of
the court exists for the advancement of
justice. If any abuse of the process
leading to injustice is brought to the
notice of the court, then the court
would be justified in preventing
injustice by invoking inherent powers in
absence of specific provisions in the
Statute.”

7. Given the varied nature of cases that come
before the High Courts, any strict test as to
when the court’s extraordinary powers can be
exercised is likely to tie the court’s hands in
the face of future injustices. This Court in
State of Haryana v Bhajan Lal conducted a
detailed study of the situations where the court
may exercise its extraordinary jurisdiction
and laid down a list of illustrative examples of
where quashing may be appropriate. It is not
necessary to discuss all the examples, but a

few bear relevance to the present case. The
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court in Bhajan Lal noted that quashing may

be appropriate where, (SCC pp.378-79, para

102)
“102. (1) Where the allegations made
in the first information report or the
complaint, even if they are taken at
their face value and accepted in their
entirety do not prima facie constitute
any offence or make out a case against

the accused.

(2) Where the allegations in the first
information  report  and  other
materials, if any, accompanying the
FIR do not disclose a cognizable
offence, justifying an investigation by
police officers under Section 156(1) of
the Code except under an order of a
Magistrate within the purview of

Section 155(2).
XXXXXX

... (7) Where a criminal proceeding is
manifestly attended with mala fide
and/or where the proceeding is
maliciously instituted with an ulterior
motive for wreaking vengeance on the
accused and with a view to spite him

b

due to private and personal grudge.’

19. This Court can consider the quashing of the
F.ILR. for preventing the abuse of the process of the Court and

otherwise to secure the ends of justice and in my opinion, it is a
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fit case for interference in view of glaring facts of the case. This
Court finds that it is a malafide prosecution because of some
dispute and in that view of the matter, the facts of this case are
being examined hereinbelow.

20. The submission of learned counsel for the
petitioner is that the present complaint / F.I.R. is in complete
violation of the provisions of section 154(3) of the Cr.P.C. and
therefore, the same is also in violation of the decision of the
Hon’ble Supreme Court rendered in the case of Priyanka
Srivastava & Anr. vs. State of U.P. & Ors. (supra).

21.  Section 154(3) of the Cr.P.C. reads as under:-

“154(3). Any person aggrieved by a refusal on
the part of an officer-in-charge of a
police station to record the information
referred to in sub-section (1) may send
the substance of such information, in
writing and by post, to the
Superintendent of Police concerned
who, if satisfied that such information
discloses the commission of a
cognisable  offence, shall either
investigate the case himself or direct
an investigation to be made by any
police officer subordinate to him, in the
manner provided by this Code, and
such officer shall have all the powers

of an officer-in-charge of the police
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station in relation to that offence.”

22.  Paragraph nos.29 to 31 of the decision
rendered in the case of Priyanka Srivastava & Anr. vs. State of
U.P. & Ors. (supra) read as under:-

“29. At this stage it is seemly to state that power
under Section 156 (3) warrants application of
judicial mind. A court of law is involved. It is
not the police taking steps at the stage of
Section 154 of Code. A litigant at his own
whim cannot invoke the authority of the
Magistrate. A principled and really grieved
citizen with clean hands must have free access
to invoke the said power. It protects the
citizens but when pervert litigations takes this
route to harass their fellow citizens, efforts are
to be made to scuttle and curb the same.

30.  In our considered opinion, a stage has come in
this country where Section 156 (3) Cr.P.C.
applications are to be supported by an
affidavit duly sworn by the applicant who
seeks the invocation of the jurisdiction of the
Magistrate. That apart, in an appropriate case,
the learned Magistrate would be well advised
to verify the truth and also can verify the
veracity of the allegations. This affidavit can
make the applicant more responsible. We are
compelled to say so as such kind of
applications are being filed in a routine
manner without taking any responsibility

whatsoever only to harass certain persons.
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That apart, it becomes more disturbing and
alarming when one tries to pick up people who
are passing orders under a statutory provision
which can be challenged under the framework
of the said Act or under Article 226 of the
Constitution of India. But it cannot be done to
take undue advantage in a criminal court as if
somebody is determined to settle the scores.

We have already indicated that there has to be

prior applications under Sections 154 (1) and

154 (3) while filing a petition under Section

156 (3). Both the aspects should be clearly

spelt out in the application and necessary

documents to that effect shall be filed. The

warrant for giving a direction that an

application under Section 156 (3) be

supported by an affidavit is so that the person

making the application should be conscious

and also endeavour to see that no false

affidavit is made. It is because once an

affidavit is found to be false, he will be liable

for prosecution in accordance with law. This

will deter him to casually invoke the authority

of the Magistrate under Section 156 (3). That

apart, we have already stated that the veracity

of the same can also be verified by the learned

Magistrate, regard being had to the nature of
allegations of the case. We are compelled to

say so as a number of cases pertaining to

fiscal sphere, matrimonial dispute/family

disputes, commercial offences, medical

negligence cases, corruption cases and the
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cases where there is abnormal delay/laches in
initiating criminal prosecution, as are
illustrated in Lalita Kumari are being filed.
That apart, the learned Magistrate would also
be aware of the delay in lodging of the FIR.”

23. From reading of the complaint petition, I find
that the complainant has not filed any affidavit as mandated by
the Hon’ble Supreme in the aforesaid case and she has also not
filed any document with the complaint petition showing
compliance of section 154(3) of the Cr.P.C. Therefore, on
account of non-compliance of section 154(3) of the Cr.P.C., the
direction for registration of the F.I.R. wvide order dated
06.01.2023 is against the law laid down by the Hon’ble Supreme
Court. The learned Magistrate though recorded non-compliance
of the provisions of section 154(3) of the Cr.P.C. on 18.11.2021
but, has proceeded to pass the order dated 06.01.2023 for
registration of the F.I.R. Before the learned Magistrate passed an
order for registration of the F.I.R., he had passed an order for
preliminary enquiry. On 18.11.2021, the learned Magistrate
directed for calling for a report from the concerned Police
Station through Senior Superintendent of Police, Patna in light
of the complaint petition. On 11.05.2022, the Police submitted
an application saying that the Police was directed to submit the

report after conducting the enquiry outside the State. Thereafter,
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the case was started as a complaint case and because of the non-
appearance of the complainant on a number of days, the
complaint was dismissed on 20.09.2022. This Court vide order
dated 12.12.2022 passed in Cr.W.J.C. No.1271 of 2022 has set
aside the orders dated 12.05.2022 and 20.09.2022 passed by the
learned Magistrate. Thereafter, on 06.01.2023, the preliminary
enquiry report of the police was opened in the Court, which was
submitted in a sealed cover, and after considering the same, the
learned Magistrate directed for registration of the F.I.LR.

24. The moment the enquiry report was opened
by the learned Magistrate on 06.01.2023, before directing for
registration of the F.I.R., the fact that the complainant/informant
claimed herself to be the wife of Gulab Yadav and she gave birth
to a child claiming to be the son of Gulab Yadav was well within
the knowledge of the Court as well as the complainant /
informant. The complainant / informant while filing the
complaint / FIR has not disclosed the true facts i.e. she was
treating herself to be the wife of Gulab Yadav, whenever she was
hospitalized she claimed herself to be the wife of Gulab Yadav
and when a boy was born the name of Gulab Yadav was
disclosed by the complainant/informant saying that the father of

her son is Gulab Yadav. These materials have been collected by
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the Police during the enquiry and they have been suppressed by
the complainant / informant in her complaint/F.I.R.

25. The Hon’ble Supreme Court in the case of
Rajiv Thapar and Others. vs. Madaln Lal Kapoor (supra) has
held in paragraph no.30 as follows:-

“30. Based on the factors canvassed in the fore-
going paragraphs, we would delineate the fol-
lowing steps to determine the veracity of a
prayer for quashment raised by an accused by
invoking the power vested in the High Court
under Section 482 of the Cr.P.C.:-

(30.1) Step one, whether the material
relied upon by the accused is sound,
reasonable, and indubitable i.e., the
material is of sterling and impeccable

quality?

(30.2) Step two, whether the material
relied upon by the accused, would rule
out the assertions contained in the
charges levelled against the accused,
i.e., the material is sufficient to reject
and overrule the factual assertions
contained in the complaint, i.e., the
material is such, as would persuade a
reasonable person to dismiss and con-
demn the factual basis of the accusa-

tions as false.

(30.3.) Step three, whether the material

relied upon by the accused, has not
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been refuted by the prosecution/com-
plainant; and / or the material is such,
that it cannot be justifiably refuted by

the prosecution/complainant?

(30.4.) Step four, whether proceeding
with the trial would result in an abuse
of process of the court, and would not

serve the ends of justice?

(30.5.) If the answer to all the steps is
in the affirmative, judicial conscience
of the High Court should persuade it to
quash such criminal proceedings, in
exercise of power vested in it under
Section 482 of the Cr.P.C. Such exer-
cise of power, besides doing justice to
the accused, would save precious court
time, which would otherwise be wasted
in holding such a trial (as well as, pro-
ceedings arising therefrom) specially
when, it is clear that the same would
not conclude in the conviction of the

accused.”

26. From reading of the F.I.R., it appears that the
complainant / informant has made allegation against two
persons i.e. Gulab Yadav and the present petitioner. The date of
occurrence mentioned in the complaint/F.I.R. is from February,
2016 to the date of filing of the complaint petition i.e.

16.11.2021. Initially, the allegations are levelled against Gulab
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Yadav who 1is said to have committed rape with the
complainant/informant. The name of the petitioner is mentioned
for an occurrence which is said to have taken place on
08.07.2017 at a Hotel in Pune alleging that the complainant was
sexually assaulted by both the accused persons and Gulab Yadav
made a video of the same and thereafter threatened her of
making the video viral. Further allegations levelled in the
complaint/F.I.LR. primarily against Gulab Yadav and the
complainant/informant has mentioned the name of the petitioner
as an accomplice of Gulab Yadav and has alleged that he also
used to commit rape with her. The complainant/informant is
admittedly a lawyer practicing since 2009 and the complaint has
been filed after about five years of the alleged incident of rape.
The complainant has waited for five years to file the complaint
and there is no satisfactory explanation for the delayed filing of
the complaint petition.

27. Apart from non-compliance of Section
154(3) of the Cr.P.C. it has to be examined as to whether the
offence of rape i1s made out against the petitioner or not.

28. The Hon’ble Supreme Court in the case of
Naim Ahamed vs. State (NCT of Delhi) reported as 2023

LiveLaw (§C) 55 while dealing with a similar case of a married
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grown-up woman, who had made allegation of rape against a
person, has held in paragraph no.21 as follows:-

“21. In the instant case, the prosecutrix who herself
was a married woman having three children,
could not be said to have acted under the
alleged false promise given by the appellant
or under the misconception of fact while
giving the consent to have sexual relationship
with  the appellant. Undisputedly, she
continued to have such relationship with him
at least for about five years till she gave
complaint in the year 2015. Even if the
allegations made by her in her deposition
before the court, are taken on their face value,
then also to construe such allegations as
‘rape’ by the appellant, would be stretching
the case too far. The prosecutrix being a
married woman and the mother of three
children was matured and intelligent enough
to understand the significance and the
consequences of the moral or immoral quality
of act she was consenting to. Even otherwise,
if her entire conduct during the course of such
relationship with the accused is closely seen,
it appears that she had betrayed her husband
and three children by having relationship with
the accused, for whom she had developed
liking for him. She had gone to stay with him
during the subsistence of her marriage with
her husband, to live a better life with the

accused. Till the time she was impregnated by
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the accused in the year 2011, and she gave
birth to a male child through the loin of the
accused, she did not have any complaint
against the accused of he having given false
promise to marry her or having cheated her.
She also visited the native place of the
accused in the year 2012 and came to know
that he was a married man having children
also, still she continued to live with the
accused at another premises without any
grievance. She even obtained divorce from her
husband by mutual consent in 2014, leaving
her three children with her husband. It was
only in the year 2015 when some disputes
must have taken place between them, that she
filed the present complaint. The accused in his
further statement recorded under Section 313
of Cr.P.C. had stated that she had filed the
complaint as he refused to fulfill her demand
to pay her huge amount. Thus, having regard
to the facts and circumstances of the case, it
could not be said by any stretch of
imagination that the prosecutrix had given her
consent for the sexual relationship with the
appellant under the misconception of fact, so
as to hold the appellant guilty of having
committed rape within the meaning of Section

375 of IPC.”
29. In the present case also, the petitioner herself
1s a grown-up woman, who is practicing Law and as per her own

statement she was in a relationship with Gulab Yadav. Though



Patna High Court CR. WJC No.310 of 2023 dt.06-08-2024
31/35

as per her statement, she was raped by Gulab Yadav in the year
2016 and subsequently also, she was raped by Gulab Yadav and
the petitioner but since 2016 to 2021 she did not make any
complaint and a child was born to her whose father as per the
police report and the Hospital records is Gulab Yadav. The
complainant has made a bald statement that she was raped at
Pune and Delhi in Hotels by Gulab Yadav and the petitioner. The
complainant was matured and intelligent enough to understand
the significance and consequences of the acts of which she was a
consenting party. She had consented to have sexual intercourse
with Gulab Yadav since 2016 and had a child with him but has
subsequently filed the present complaint/F.I.LR. making the
petitioner as an accused and making allegation against the
petitioner that he also committed rape with the
complainant/informant.

30. Though it has been argued by the petitioner
that he has never been involved with the complainant /
informant, but even if he had any sexual intercourse with the
complainant/informant, it must have been consensual as the
complainant / informant has never made any complaint to any
authority and after more than five years of the alleged rape, she

has filed the present complaint / FIR in which she has made
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general allegations against the petitioner without disclosing the
details as and when she was raped by the petitioner. Even the
allegation of the complainant / informant that Gulab Yadav had
called her to make her the Member of the Women Commission
and committed rape with her and thereafter promised to marry
her, seems to be afterthought as the complainant / informant
being a lawyer whose standing is of more than 14 years in the
Bar should have filed a case against Gulab Yadav at the very
first instance and by not doing so and maintaining relationship
with Gulab Yadav knowing fully well that he is a married person
having a family, she had a child with Gulab Yadav but, the
complainant subsequently, for the reasons best known to her, has
made allegations against the petitioner which seems to be
afterthought and the delay caused in lodging of the
complaint/F.ILR. is damaging as there is no explanation by the
complainant / informant about the delay caused in filing of the
complaint case.

31. I am of the view that the present case is
squarely covered with the guidelines provided by the Rajiv
Thapar and Others. vs. Madan Lal Kapoor (supra) as the
material relied upon by the petitioner is sound and reasonable

1.e. the material 1s of sterling and impeccable quality. The
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materials 1s sufficient to reject and overrule the factual
assertions contained in the complaint i.e. the material is such as
would persuade a reasonable person to dismiss and condemn the
factual basis of the accusations as false. Further, the complainant
/ informant in her pleadings has not denied the factual aspects
which have been found by the Police during enquiry before
registration of the F.I.R. and it cannot be justifiably refuted by
the complainant/informant. Therefore, I am of the view that
further proceeding with the case 1.e. F.I.LR. will result in an abuse
of the process of the Court and will not serve the ends of justice.

32. Considering the entire circumstances, [ am of
the view that no offence including the offence of rape is made
out against the petitioner, inasmuch as, the complaint / F.I.R. has
been lodged after a great delay and from reading of the
complaint / F.ILR. the story propounded by the complainant /
informant appears to be a false and fabricated one.

33. After the hearing was concluded, the learned
counsel for the respondent no.5 (informant) has filed an
application under section 340 of the Cr.P.C. on 17.05.2024 and
has submitted that the proceeding against the petitioner be
initiated for suppression of material facts. The main contention

of the respondent no.5 (informant) is that against the order dated
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12.12.2022 passed in Cr.W.J.C. No.1271 of 2022, the petitioner
had moved before the Hon’ble Supreme Court by way of filing
an S.L.P. and the Hon’ble Supreme Court vide order dated
22.09.2023 has stayed the order of this Court passed in
Cr.W.J.C. No.1271 of 2022, but this fact has not been brought to
the notice of this Court in this petition.

34. It has been submitted by learned counsel for
the petitioner that the petitioner had moved before the Hon’ble
Supreme Court against the order dated 12.12.2022 passed in
Cr.WJ.C. No.1271 of 2022 on various grounds. The present
application has been filed by the petitioner for quashing the
F.I.LR. and for quashing the order dated of the learned Magistrate
by which the Magistrate has directed for registration of the
F.ILR. and therefore, the petitioner has different cause of action
and there is no requirement for mentioning the same in this
proceeding.

35. In my opinion, no case for initiation of
proceeding under section 340 of the Cr.P.C. is made out and
therefore, Interlocutory Application no. 02 of 2024 is dismissed.

36. For the reasons as discussed above, this
criminal writ petition is allowed. Accordingly, the F.I.R. vide

Rupaspur P.S. Case No.18 of 2023 registered for the offence
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under sections 323, 341, 376, 376-D, 420, 313, 120-B, 504 and
506/34 of the Indian Penal Code and under section 67 of the
Information Technology Act and all the consequential
proceedings arising out of the aforesaid F.I.LR. including the
order dated 06.01.2023 passed by the learned Magistrate are

hereby quashed so far as the present petitioner is concerned.
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