
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.5916 of 2025

======================================================
Dr. Jitendra Kumar Tiwary @ Dr. Jitendra Kumar Tiwari @ Jitendra Kumar
Tiwary@Jitendra Kumar Tiwari Son of Bishudha Nand Tiwari, Resident of
village- Darweshpur, Post Office - Byapur, Police Station - Beapur, District -
Patna.

...  ...  Petitioner/s
Versus

1. The State  of  Bihar  through the  Additional  Chief  Secretary-cum-Principal
Secretary, Health Department, Government of Bihar, Patna, Vikash Bhawan,
New Secretariat, Bailey Road, Patna, PIN Code- 800015.

2. The Principal Secretary,  Health Department,  Government of Bihar,  Patna,
Vikash Bhawan, New Secretariat, Bailey Road, Patna, PIN Code- 800015.

3. The  Secretary,  Health  Department,  Government  of  Bihar,  Patna,  Vikash
Bhawan, New Secretariat, Bailey Road, Patna, PIN Code- 800015.

4. The Bihar Technical Service Commission, 19, Harding Road, Patna.

5. The  Secretary/The  In-charge  Secretary,  Bihar  Technical  Service
Commission, 19, Harding Road, Patna.

...  ...  Respondent/s
======================================================
Appearance :
For the Petitioner/s :  Mr. Hridayal Kumar, Advocate 
For the State :  Mr. J. K. Roy No. - 1, SC-13

 Mr. B. B. Prasad, AC to SC-13
For the BTSC :  Mr. Nikesh Kumar, Advocate 

 Mr. Akshansh Shankar, Advocate 
======================================================
CORAM: HONOURABLE MR. JUSTICE BIBEK CHAUDHURI
CAV JUDGMENT

Date: 17-01-2026

1. The petitioner has filed the instant writ petition

for the following reliefs:

“(i)  To  pass  an  appropriate

writ/s,  order/s,  direction/s  to  direct  the

respondent specially the Respondent No. 4

and  5  to  allow  the  petitioner  who  is

contractual  General  Medical  Officer
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posted at Primary Health Center, Maner,

District  Patna  to  fill  the  form  for  the

appointment  to  the  post  of  General

Medical  Officer  vide  an  Advertisement

No. 19/2025 (Annexure P/1) published by

the  Bihar  Technical  Service  Commission

in short BTSC relaxing his over age as per

the Gazette Notification No. 12534 dated

18.09.2018  issued  by  the  General

Administration  Department,  Government

of Bihar (Annexure P/4) and to not apply

the  Clause  No.  2  of  the  aforesaid

advertisement  to  the  petitioner  herein

because it will be applicable to the fresher

applicants  not  to  contractual  employee

and  of  it's  discriminatory  nature,  which

discourage the objection of the Articles 14

and 16 of  the  Constitution  of  India  and

Your Lordships may kindly be pleased to

stay  the  form  filling  pursuant  to  the

aforesaid advertisement until the Hon'ble

Court  passes  an  order  in  the  instant

matter.

(ii)  For  any  other  relief/s  for

which the petitioners are entitled to, in the

facts and circumstances of the case.”

2. The petitioner is a General Duty Medical Officer

on contract basis, posted at Additional Primary Health Centre,

Sherpur, Maner, in the district of Patna. He was appointed for
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two years on contract basis against the sanctioned post, vide

Advertisement,  bearing  Memo  No.  2/M-61/2020-608(2),

dated 24th of March, 2021. His contractual employment started

from 18th of March, 2024.

3.  Bihar  Technical  Service  Commission  issued

Advertisement No. 19 of 2025, dated 10th of March, 2025, for

selection  and  recruitment  on  permanent  basis  on  the

sanctioned vacant post of General Medical Practitioner in the

State of  Bihar.  Advertisement  was  directed to be submitted

during the period 11th of March, 2025 and 8th of April, 2025.

Clause-2 of the advertisement states the qualifying age for the

post of General Medical Practitioner, which was 21 years as

on 1st of August, 2024 and extended to 37 years for General

Category Candidates; 40 years for General Women Category

Candidates;  40  years  for  Backward  Class  and  Extremely

Backward Class Candidates (Male and Female); and 42 years

for Scheduled Castes and Schedules Tribes Candidates. Sub-

clause-(iv) of Clause-2 of the advertisement states that in case

of  the  candidates  working  in  a  government  hospital  on

contractual  basis,  there will  be relaxation of  age during the

entire  period  of  contract  on  the  upper  age  limit  of  the

candidates.
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4. It is the case of the petitioner that by virtue of a

gazette notification, dated 18th of September, 2018, in respect

of the candidates working on contractual basis on a sanctioned

post,  the  upper  age  limit  of  a  candidate  shall  extend  till

continuation of contractual employment due to the failure on

the part of the Appointing Authority to appoint the candidates

on regular basis.

5.  The  date  of  birth  of  the  petitioner  is  4th of

January, 1973. Therefore, the petitioner is aged about 53 years

as  on  this  date.  The  petitioner  claims  that  in  view  of  the

gazette  notification,  dated  18th of  September,  2018,  he  is

entitled  to  get  relaxation  of  his  age  till  date,  as  he  is  in

contractual employment against sanctioned post.

6. I have heard the learned Advocates on behalf of

the petitioner and the State.

7. Clauses-8 and 9 of the gazette notification, dated

18th of September, 2018, deal with the relaxation of age for the

contractual employees working against sanctioned post.  The

said two clauses are reproduced hereinbelow: -

8.    उपरर रकत अनरशंसाओं का पर्भाव

 केतर् (     समममत का पर्मतवेदन पृषठ 281-282)-

   उपरर रकत अनरशंसाएं केवल संमवदा

        कममररो के मामले मे दी गई है। रे अनरशंसाए
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 अवैध मनररमकतरो,    दैमनक वेतनभोगी कममररो

       एवं वाह सेवा पर्दाता से सेवा पर्ापत कममररो

        के संबंध मे लागू नहीं होगी। दसूरे शबदो मे

     मजन कममररो की मनररमकत सामानर पर्शासन

   मवभाग के मदनांक 18.07.2007   को जापांक-

3/एम 0-78/2005-का0  2401   दारा मनगरत

      संकलप मे मनधारमरत पर्मक्ररा के अनरसरण मे

  की गई है.      केवल उनहीं संमवदा कममररो के संदभर

      मे उपरर रकत अनरशंसाएं लागू होगी। उमा देवी

(   ऊपर कंमडका 2.1.   पेज 1-8)    के मामले मे

    माननीर सवो रचच नरारालर दारा पामरत

       नरारादेश मे सपषट मकरा गरा है मक मजन

   मनररमकतरो के संबंध मे-

1.   पद सवीकृत हो,

2.      मनररकत कमी र पद की अहरता

 रखता हो,

3.     पद मवजामपत मकरा गरा हो,

4.     मनररमकत हेतर सक्रीमनंग समममत

       का गठन मकरा गरा हो एवं चरन पर्मक्ररा

  अपनारी गरी हो,

5.     मनररमकत सकम पर्ामधकार दारा

  की गई हो.

6.     आरकण के मसदांत का

   अनरपालन मकरा गरा हो,

     केवल वे ही मनररमकतराँ वैध संमवदा

      मनररमकतराँ है। मजन मनररमकतरो के संदभर मे

      उपरर रकत शतो रं का अनरपालन नहीं मकरा गरा

है,    वे अवैध मनररमकतराँ कहलारेगी।

सवीकृत

9. झ.      संमवदा कममररो की सेवा का
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 मनरममतीकरण (    समममत का पर्मतवेदन पृषठ

282-283)-

    मनरममत मनररमकत की पर्मक्ररा मे

       पवूर से संमवदा के आधार पर कारररत कममररो

       को भाग लेने हेतर मनमनमलमखत सरमवधा दी जा

 सकती है:-

1.    उमर् सीमा मे मशमथलीकरण,

2.      कारर अनरभव के आधार पर

   मनररमकत मे अमधमानता (weightage)

   साधारणतरा उमर् सीमा मे

      मशमथलीकरण का लाभ पर्ारः सभी मामलो मे

       मदरा जा सकता है केवल वैसे मामले को

छोडकर,       जहाँ काननू के तहत उसकी अनरममत

      न हो। माननीर सवो रचच नरारालर ने वीर

    करँ वर मसंह मवशवमवदालर तदथर मशकक

     मनरोजन एवं अनर बनामं मबहार राजर

 मवशवमवदालर (  ऊपर कंमडका-2.8   मे मवसतार

    से वणरन मकरा गरा है)      मे सपषट मकरा है मक

       खाली पदो को भरने मे अनर अहरता पर्ापत

  पर्तरामशरो के साथ-   साथ अपेमकत रोगरता

    वाले उन सभी मशकको (पर्तरामशरो)  के

 मामले पर,      रमद काननू इसकी अनरममत देता हो

       तो उमर् सीमा को मशमथल करते हरए अवशर

       मवचार मकरा जार। उदाहरण के तौर पर परमलस

        मे मनररमकत अथवा कई मामले ऐसे हो सकते है

       जहाँ उमर् सीमा मे मशमथल करने की अनरममत

काननू/       मनररमकत मनरमावली नहीं देता है। ऐसे

       मामले को छोडकर समममत की अनरशंसा है मक

       मनरममत मनररमकत मे भाग लेने हेतर पवूर से

       संमवदा के आधार पर कारररत कममररो की उमर्



Patna High Court CWJC No.5916 of 2025 dt.17-01-2026
7/9 

       सीमा को मशमथल मकरा जा सकता है मजससे

       मक वे सथारीकरण की पर्मक्ररा मे भाग ले

 सके। |

     जहाँ तक अनरभव के आधार पर

   अमधमानता का पर्शन है,  अमधमानता

(weightage)     देते समर अमधकृत मवमनरामक

   संसथाओं अथवा मवशवमवदालर अनरदान

आरोग,      एवं अमखल भारतीर तकनीकी मशका

     पमरषद आमद दारा मनधारमरत मागरदशरन को

       धरान मे रखना आवशरक है। दसूरे शबदो मे

     मजन मामलो मे इन अमधकृत मवमनरामक

       संसथाओं के दारा मदरे गरे मागरदशरन लागू है

     उनमे मनररमकत की रोगरता एवं अमधमानता

(weightage)      आमद मागरदशरन के अनररप ही

      होगी। अनर मामलो मे सेवा की आवशरकता

      को देखते हरए मवभाग सकम पर्ामधकार का

   अनरमोदन पर्ापत कर अमधमानता

(weightage)        के मबनदर पर मनणरर ले सकता है

    एवं भती र मवमनरमावली मे अमधमानता

(weightage)      का समावेश मकरा जा सकता है।

सवीकृत।

सपषटीकरण-     परनतर उमर् सीमा मे

      मशमथमलकरण एवं कारर अनरभव के आधार पर

       मनररमकत मे अमधमानता का लाभ मसरर उसी पद

      पर मनरममत मनररमकत के समर मदरा जारेगा

       मजस पद पर संमवदा मनरोजन के तहत कारर

  मकरा गरा है।

8. Clause-9 of the gazette notification, dated 18th of

September, 2018 clearly states that an employee working on
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contractual  basis  on  a  permanent  post  is  entitled  to  -  (i)

relaxation of age; and (ii) weightage.

9.  It  is  needless  to  say  that  the relaxation  of  age

does  not  mean  unlimited  rel0.axation.  If  a  contractual

employee  is  appointed  on  a  permanent  post  on  contractual

basis  for  a  particular  period  of  two  or  three  years,  such

relaxation can only be given over and above the upper age

limit  for  which a  candidate  is  entitled  to  apply  for  regular

appointment for the said period of two or three years.

10.  It  is  needless  to  say  that  the  petitioner  was

appointed on contractual basis on 18th of March, 2024. At that

point of time, the petitioner was aged about 51 years. He was

appointed  on  contractual  basis  for  a  period  of  two  years.

Therefore, he was entitled to get age relaxation of two years

over and above the highest age limit fixed for appointment.

Vide Advertisement No. 19 of 2025, the upper age limit of

general category candidate was fixed at 37 years. A candidate

appointed  for  two  years  on  contractual  basis  may  get  age

relaxation  for  further  two  year,  i.e.,  39  years.  When  a

candidate is appointed on contractual basis at 51 years of age,

this  Court  is  afraid  to  hold  that  he  is  entitled  to  get  age

relaxation for two years, i.e., till 53 years.
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11.  Above interpretation  will  be  against  the  basic

norms of  service jurisprudence and if  such interpretation is

accepted  by  the  Court,  this  will  lead  to  anomalous

circumstances  where  there  may  not  be  any  age  limit  for

regular  appointment  of  a  contractual  employee  working  in

regular post.

12. For the reasons stated above, I do not find any

merit in the instant writ petition.

13.  The  instant  writ  petition  is,  accordingly,

dismissed.
    

skm/-
(Bibek Chaudhuri, J)

AFR/NAFR N.A.F.R.
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