IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.23654 of 2019

Guriya Kumari, Gender- Female, aged about 23 years, W/o- Chandan Kumar
Ram, R/o- Village- Kajri Bujurg, Block- Jandaha, P.S. Jandaha, District-
Vaishali.

...... Petitioner/s
Versus

Indian Oil Corporation Limited through its Chairman, J.B. Titto Marg, Sadik
Nagar, New Delhi.

Chairman, Indian Oil Corporation Limited, J.B. Titto Marg, Sadik Nagar,
New Delhi.

Director Marketing, Indian Oil Corporation Limited, G-9, Ali Yavar Jung
Marg, Bandra (East), Mumbai- 400051.

Chief Area Manager, Begusarai Area Office, Indian Oil Corporation Limited
(M.D.). Indane Area Office, Begusarai, P.O.- Barauni Oil Refinery,
Bgusarai, Pin Code - 851114.

Assistant Manager, (LPG-S), Indian Oil Corporation Limited, Darbhanga.

Smt. Rani Kumari, Female, aged 22 years, wife of Dharmbir Paswan,
resident of Mauje Jainagar, Ward No. 06, P.O. Jainagar, P.s. Jainagar, District
Madhubani.

...... Respondent/s
Appearance :
For the Petitioner : Mr. Siddartha Prasad, Adv.
For the Respondent- Corpn. : Mr. K.D. Chatterjee, Sr. Adv.

Mr. Amlesh Kumar Verma, Adv.

CORAM: HONOURABLE MR. JUSTICE MOHIT KUMAR SHAH
CAV JUDGMENT
24-12-2021

The instant case has been taken up for consideration
through the mode of Video conferencing in view of the
prevailing situation on account of COVID 19 Pandemic,

requiring social distancing.

2. The present writ petition has been filed for quashing
the letter dated 26.06.2019 issued by the Chief Area Manager,

Indane Area Office, Begusarai (Indian Oil Corporation Limited)
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whereby and where-under the candidature of the petitioner for
LPG distributorship at location Chhitauni, District Madhubani
has been cancelled. The petitioner has further prayed for
declaring the fresh draw of lots held on 19.11.2019 in favour of

the respondent no. 6 as null and void.

3. The brief facts of the case, according to the petitioner,
are that an advertisement was published in the Hindi Daily
News Paper namely Dainik Jagran on 17.06.2017 inviting
applications for selection of LPG Gramin Distributor at location
Chhitauni, Block Basopatti, District Madhubani. The petitioner
along with other candidates had applied for being granted LPG
distributorship and thereafter draw of lots was conducted on
10.01.2019, in which the petitioner was declared as a successful
candidate, whereafter, she had deposited a sum of Rs. 20,000/-
as security money for field verification. The petitioner had then
submitted the requisite documents for field verification and had
offered two different pieces of land, one for go-down and other
one for showroom. The land offered for go-down is a piece of
land leased out to the petitioner for a period of 15 years vide
lease deed dated 04.08.2017 and as far as the showroom is
concerned, another piece of land was offered by the petitioner,

which has been leased out to her for a period of 15 years vide
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lease deed dated 04.08.2017. It is the contention of the
petitioner that the said lease deeds dated 04.08.2017 contain a
clause to the effect that lease will commence from the date of
issuance of LOI to the petitioner by the Oil company so that rent
i1s payable from that date, however, subsequently by way of
abundant precaution, a rectification lease deed dated 14.05.2019
was executed in between the petitioner and the lessor with
regard to the aforesaid two lease deeds dated 04.08.2017 and the
same postulated that the lease period of 15 years will commence
from the date of execution of the aforesaid two lease deeds
dated 04.08.2017. Nonetheless, the respondent Corporation by
the impugned letter dated 26.06.2019 has rejected the
candidature of the petitioner for grant of LPG distributorship on

account of the following deviation:-

“The successful candidate did not fulfil the relevant
condition of “owning” a suitable piece of land for go-
down as well as showroom as on the date of submission

of application”.

4. The learned counsel for the petitioner has submitted
that the respondent Corporation has failed to consider the effect
of rectification of lease deed and in any view of the matter, the
lease deed cannot be futuristic inasmuch as the same is

operational from the date of execution. The learned counsel for
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the petitioner has further referred to a judgment reported in 2019
(4) PLJR 663, rendered by a co-ordinate Bench of this Court in
the case of Shankar Kumar Bhagat vs. The Indian Oil
Corporation & Ors., paragraphs No. 13, 15, 18, 19, 27 and 33

whereof are reproduced herein below:-

“13. The aforesaid other conditions are the
bone of contention in the present case. In order to
appreciate the same, this Court would take note of

the relevant part of the registered lease dated

18.12.2018 as under:-

" SREERT BYY G W0 5 H qivfd SHIT @7 ST §
3R g9 Y¥ W SEPR SN el PpeoAl [dare Jed &
SUYTT AR S B FAN HIT T GG I8 YA g2
gv & @I grefar @ o #7 99 W [5ar) SRt
sff SIBY FAN WIT D U H FISTT ST BINGNITT
ferfice (1.O.C.L.) & @gq Uglar v/ & fory offor o=
forer &1

Uy YT T U 3BT W T 3N INN Pl
wverar H a9 16l q9ig a7 WK Sieevdl @ QU
STHIT 35T W ST gy @l Safe @ ferg 95000,/ —

wUd T [BRIT Gv YT IIERT S GHY FAR

T Bl UST I 1397 3R SFT 47 THY FAN 97T §HF

G B vius BN H o forar) IE [ lor @ sarer
IR &I UCIeT U7 &7 alisvi e @) fafer & 29
gyl @& forv §87e7T JT VBN &7/

15. In the aforementioned backgrounds of facts
now this Court has been called upon to take a view

as to whether the rejection of the candidature saying
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that the land documents submitted by him were not
valid for considering the offered land under Group-1
may held correct, in accordance with the terms of the

Brochure and in accordance with law.

18. This Court is of the considered opinion that
in the facts of the present case, the lease deed was
registered in favour of the petitioner on 18.12.2018
clearly stating therein that the land is being provided
on lease from today for a period of 29 years at the
annual rent of Rs.95,000/-. The lease deed also
states that the lessee has taken the land in his
possession. Till this there is no difficulty but what
has been a matter of controversy is the further line
which says that the period of lease will remain
maintained for a period of 29 years from the date of
receipt of the licence of the petrol pump. The later
line stating that it will remain in existence for 29
years from the date of receipt of the licence of the
petrol pump is in congruous with the first part of the
lease deed, therefore, this Court is of the considered
opinion that the entire lease deed is required to be
looked into to appreciate its nature and intention of

the parties.

19. On reading of the whole lease deed what
prevails in the mind of this Court is that by clearly
stating about handing over of the possession of the
land to the lessee on the date of execution and
registration of the lease deed, the lesser had made it

clear that the lease deed has come into force and has



Patna High Court CWJC No.23654 of 2019 dt.24-12-2021
6/19

been acted upon simultaneously with its execution
and registration on 18.12.2018. The intention further
gets clarified from the rectification deed dated
19.03.2019 which states that in the lease deed dated
18.12.20189, inadvertently at two places it has been
mentioned that the period of lease will be maintained
for a period of 29 years from the date of receipt of
the licence of the petrol pump. The rectification with

regard to the inadvertent error has been rectified.

27. In the opinion of this Court, the 1.O.C. has
completely erred in construing the registered
instrument dated 18.12.2018. It has failed to look
into the complete contents of the lease deed which
clearly provides that the lease deed has been made
from the same date for a period of 29 years on an
annual rent of Rs.95,000/- and lessee has taken over
the possession of the land (emphasis supplied). It is a
transfer of interest of the lessor in favour of the
lessee simultaneously with the registration of the
deed on 18.12.2018. What has been stated thereafter
would not take away the effect of the lease which has
been given effect to with some significant act of
handing over of possession of land through the
registered document. It is for this reason that the
Registrar had admitted the document dated
18.12.2018 and registered the same on payment of
adequate stamp duty and registration charges with

other fees.

33. In result, the impugned e-mail notice dated



Patna High Court CWJC No.23654 of 2019 dt.24-12-2021
7/19

08.05.2019 as contained in Annexure-7 to the writ
application is hereby set aside and the respondent is
directed to proceed further taking the instrument
dated 18.12.2018 as a legal and valid document
which make available the land to the petitioner in
terms of the other conditions mentioned in
paragraph 4 of the Brochure, on the date of his
application. Let the whole exercise in this regard be
completed within a period of three months from the

b

date of receipt/production of a copy of this order.’

5. The learned counsel for the petitioner has also relied on
a judgment dated 14.9.2020, rendered by this Court in the case
of Priya Kumari vs. Indian Oil Corporation & Ors., passed
in CWJC No. 7292 of 2020, relevant paragraphs whereof are

reproduced herein below:-

"This Court finds that as far as the first issue is
concerned, regarding availability of the offered land
with the applicant as on the date of application, no
material has been brought on record by the
respondent Corporation to show that the offered land
i.e. plot no. 633 was not available with the applicant
as on the date of application whereas on the
contrary the petitioner has produced a rectification
deed dated 17.03.2020 whereby the typographical
error regarding mentioning of plot number in the
original lease deed dated 20.12.2018 has been

rectified and in fact the boundaries of the land in
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question mentioned in both the deeds are also same
and similar, thus there is no reason to doubt about
the availability of plot no. 633 with the petitioner as
on the date of submitting the application i.e. on
22.12.2018. In fact the judgment referred to by the
learned counsel for the petitioner, rendered in the
case of Sheodhyan Singh (supra) and Chamru Yadav
(supra), clearly buttress the stand of the petitioner
on this score. On the contrary, this Court further
finds that the judgment referred to by the learned
counsel for the respondent Corporation in the case
of Neeraj Kumar (supra) is distinguishable in the

facts and circumstances of the present case.

Now, coming to the second issue raised by
the respondent Corporation that the error in
question is non-rectifiable, this Court finds from the
"FAQ for field on dealers selection guidelines” that
what has been mentioned as a non-rectifiable
deficiency is that the Khesra number/ Khatauni/Gut
number/Survey number etc. cannot be changed as
far as land details mentioned in the application is
concerned, however, in the present case, the
petitioner is not seeking any change in the land
details, as far as her application dated 22.12.2018 is
concerned, thus this Court holds that the error in
question does not fall under the non-rectifiable
category. The judgment referred to by the learned
counsel for the petitioner, rendered in the case of

Mukesh ~ Kumar Verma (Supra) is clearly
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distinguishable in the facts and circumstances of the
present case inasmuch as in the said case the
learned Division Bench was considering a case
where incorrect plot number/ Khesra number was
stated in the application itself and the same was
being sought to be rectified whereas in the present
case correct information i.e. correct plot number has
been mentioned in the application filed by the
petitioner herein. Moreover, the said Judgment also
stands distinguished by a coordinate Bench of this
Court in a case reported in 2019(4) PLJR 663
(Shankar Kumar Bhagat vs. The Indian Oil
Corporation &Ors.). This Court is of the further
view that since the error in question does not fall
within the non-rectifiable category, the same can
very well be rectified and moreover, the respondent
Corporation being State within the meaning of
Article 12 of the Constitution of India should act
fairly and should not take a hyper-technical view of
the matter inasmuch as though the petitioner has
rightly mentioned the plot number in her application
dated 22.12.2018 but on account of inadvertence the
plot number has been wrongly mentioned in the
lease deed dated 20.12.2018, which has already
stood rectified vide the rectification deed dated
17.03.2020. Consequently, this Court holds that the
error in question i.e. wrong mentioning of the plot
number in the lease deed dated 20.12.2018, though
not in the application form, which has also stood

corrected vide the rectification deed dated
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17.03.2020, does not violate any essential condition
of the advertisement/ brochure of the respondent
Corporation/FAQ in question, so as to warrant a
hyper technical approach by the respondent
Corporation, thus the impugned action of the
respondent Corporation, as contained in the letter
dated 21.04.2020 and in the E-mail communication
dated 16.03.2020, declaring the candidature of the
petitioner to be ineligible, is declared to be
unreasonable, arbitrary and illegal. Accordingly, the
impugned letter dated 21.04.2020 issued by the
Chief Divisional Retail Sales Manager, Begusarai
Divisional Office, 1.O.C.L. as also the E-mail
communication dated 16.03.2020 issued by
Begusarai Regional Office, 1.O.C.L., is hereby set
aside and the respondents are directed to re-consider
the case of the petitioner for grant of retail outlet

dealership, in accordance with law.
The writ petition stands allowed."

6. Per contra, the learned Senior counsel for the
respondent Corporation, Shri K.D. Chatterjee, has submitted
that during the course of field verification it was observed that
the lease deeds dated 04.08.2017, submitted by the petitioner, do
not clearly mention in paragraph no.1 that the said lease deeds
have been executed for a period of 15 years from any date in

between the date of advertisement till the submission of the
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application form. Only after the aforesaid defect was pointed out
to the petitioner, she submitted a rectified/ corrected lease deed
dated 14.05.2019. It is submitted that the basic requirement for
land under the selection guideline for SP (w) category is as

follows:-

“(vi) Land documents: Documents pertaining to
land/ godown/showroom in the name of applicant or
member of ‘family unit’, Registered sale deed/ Gift
Deed/ Lease Deed (15 years minimum), Mutation
and Government records (self-attested photocopy of

the original)”

7. It 1s also submitted by the learned Senior counsel for
the respondent Corporation that it has been specifically
mentioned in the brochure, as is also apparent from page-17 of
the writ petition, that the ownership of land documents offered
for go-down or showroom as defined in the Brochure should be
valid as per the dates specified therein. It is thus submitted that
since the petitioner was not in possession of the land in question
on the date of application, which is the basic requirement as per
the guidelines, and the rectification/ corrected lease deeds were
submitted after the date of application, her candidature has

rightly been cancelled.

8. The learned Senior Counsel for the respondents has
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further referred to section 105 of the Transfer of Property Act,
1892. It has thus been submitted that the lease deeds dated
04.08.2017 would show the lessor's willingness, only to give the
land in question on rent, however, neither possession of the land
in question was handed over to the lessee on the date of
execution of the said lease deeds dated 04.08.2017 nor the said
lease deeds anywhere mention that the same has come into force
and has been acted upon simultaneously with the execution or
registration on 04.08.2017. The learned Senior counsel for the
respondents has also referred to a judgment reported in 2009(3)
PLJR 591 (Neeraj Kumar vs. Indian Qil Corporation Ltd. &

Ors.) paragraph no. 10 whereof is reproduced herein below:-

“10. In my view, Mr. Chatterjee is correct, for a
simple reason that once a party is required to make
an application and lay claims on basis of certain
documents knowing fully well that the documents
have to be evaluated, accordingly he makes an
application then his right to be considered
crystallizes on the day the application is made and
that cannot be altered subsequently because if that is
permitted then all candidates would be changing
their basic papers at their free will, till the time of
Interview. The cut off is the date when application is
filed and subsequent documents cannot be looked

into.”
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9. 1 have heard the learned counsel for the parties and
perused the materials on record. At the outset, it would be
relevant to reproduce herein below the relevant portion of the

lease deeds dated 04.08.2017:-

“qF B SO — IO AIS ETe] |

M aRd — 21 Hiex X 26 Hiex

3 IOIRY BT WA 919 UeR SRFhRI ol 3 | I U]
iy R W RIS B |

4fe fgda g 49 okl ad I Ao 3R de9ma
QT 3fFe qrace ST Jygadl | Tedion fadve Fgfaa
B MMAeT < 8§ oleroll fgdly e b1 g AR Ao
TAqSl faaReT 7 MM g9 & ot Ud o doqifed
AWM I B S Bl SMaIBAT & Ud UIH Ul Bl U
AR Y @i dEd  riued e wgaer |
TAUISll MEM §9F9 dfd SHIF SUael 8| oIglon fgdia
Ue W U Ue ¥ SWigl b f e fmfeiRaa S
Tq Yerdiell faaRer g MeM 9H Bq R R <9 s
foTg oM uer duR B T a1 9wy vell | frefaiRad ud 93

arar —

1. I8 f& 8 s witie 15 auf & forw 8Fm o fgd
U Bl 9 Goidl N1 faavs Fgfaa & fa 9§ =1l 8hm
TAT 15 I8 TP Tl |

2. I8 S BT fHIT 70 36,000 /— Bfedd OR WU
e @1 R 9 T IR S fgd v wiEe e 89
@ AT Y B YU WE H UUH UE Tdh AT SIBRT Al

UoH Uel gRT fod ¥ db W # IR UAh IY b
UH g H I fhar o |
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3. I8 fb fgg uet o1 A1 & f_mm orer =8l &R &l
Refa # g uer fE®icTey 9HsT WIRAT| a1 Y29 Uel &l
SfYBPR BRI BT SHIF WToll B H ar gfbdar farmm

THA DN

4. g8 &b g ual o) & fFEegaR @ 39 &
FFAR R drel SHIE H e 8g Aol g=rad forH
UH UeT Bl HIg dloR IT 3Mufed gl el |

5. U8 1 SHIF & AR UM Uel F&T YT 3Tl
39d  Udodloslio fdave UR - Heel ¥l geR @
PRI UG A BT TIRE BT YA fgdid uer H¥T gd
SHD YA B BIg N FTHaR Ferd der &1 8l er |

6. g & fgdig uer e 2 fastell &1 arafeT doaRm
qiIRE 3 e A HRardi | STl del BT Y qR
fgciar ver & IWR BAI |

7. g8 & fgedw uar formamarel o9 § R vordioh
R B & &M ST TAT TA0dIosiio &1 & AR
P | I fH RS BT AR 81 BT |

8. g T aifife fh=mr A0 36,000 / — Bfedd R wUAT
fd a9 fefRa gam ot Me™ &1 Rl g% 8 99 fod
d AR BT uE fb R A Yo @1 oAtseN el
AT A1 9o WM Fo—5 WR WNIE Y BN | SR S
Uel g8 QT ool 99T 91 986 U gAY & ek dl
alie @) fear f gad w® wM Mg | I8 fadw — A
AT &I 04 A 08 W 2017 HI ARl & HHE
fefed faar, S TEEl & sWER ¥ 9Y€ 8 & |

IHK S Y—gad<! W & §/ Yo/ dATdADrS /
ARSI/ 34/ G I Hdfdd a8l 2|

STohdl BT BXdeR SfoTafedr &r gwderR”
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10. A bare perusal of the aforesaid recital of the lease
deeds dated 04.08.2017 would show that on the date of
application, the petitioner was not in possession of the aforesaid
land in question, which is the basic requirement as per the
guidelines mentioned in the brochure, as referred to herein
above, as such the candidature of the petitioner has been rightly
cancelled. As far as the rectification/ corrected lease deed dated
14.05.2019 are concerned, the same pertains to a period much
after the date of application, hence, considering the law laid
down by this Court in the case of Neeraj Kumar (supra), the
petitioner cannot be permitted to alter the documents submitted
with the application form. In fact, the present case is squarely
covered by a judgment rendered by a co-ordinate Bench of this
Court dated 30.07.2019 passed in CWJC No. 11874 of 2019
(Avinash Aarohi vs. The Indian Oil Corporation Limited &
Ors.), relevant paragraphs whereof are reproduced herein

below:-

"In the present case the petitioner is aggrieved
by and dissatisfied with the communication as
contained in Annexure ‘1’ to the writ application by
which the petitioner has been informed that the land
documents submitted by him are not valid for

considering the offered land under Group-1.
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In course of argument, learned counsel for the
respondents has shown from the copy of the lease
deed which has been brought on record by the
petitioner and is available as Annexure ‘7’ to the
writ application that in Paragraph 4 of the lease
deed it has been stipulated that the lease deed would
be valid for a period of 29 years from the date of
receipt of the license. It is submitted on behalf of the
respondents that in terms of the guidelines for award
of dealership and conditions stated in sub-para (v) of
Paragraph 4 that the Group-1 applicants must offer
a suitable piece of land in the advertised
location/area either by way of ownership/long term
lease for a period of 19 years 11 months or as
advertised by the Oil Marketing Company (OMC).
The other conditions stipulated therein provides that
the land should be available with the applicant as on
the date of application and should have minimum
lease of 19 years 11 months from the date or after
the date of advertisement but not later than the date

of registration.

1t is pointed out that if the lease deed contains a
recital that it would be valid for a period of 29 years
from the date of grant of license by the Petroleum
Company, it cannot be held that the petitioner had a

land available on the date of his application.

Learned counsel for the petitioner has tried to
rely upon a judgment of this Court rendered in
C.WJ.C. No. 11683 of 2019, however, learned
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counsel for the respondent Corporation has
distinguished the said judgment saying that in the
said case the stipulations present in the lease deed
had been categorically stating that the lease had
been executed from today and possession of the land
has been received by the lessee on the same day.
Therefore, the Court took a view that the subsequent
line that the lease would be maintained and
remained valid for a period of 29 years from the date
of receipt of the license would not take away the
effect of otherwise clear stipulation in the lease deed
that it had been valid from the date of execution
coupled with the fact that the possession of the land
had been received by the lessee on the same day.
Such stipulation is not present in this case and,
therefore, learned counsel for the Corporation
submits that no parity may be claimed in the facts of
the present case with that of C.W.J.C. No. 11683 of
2019.

Having heard learned counsel for the parties
and on perusal of the records, this Court is of the
considered opinion that the lease deed containing
only recital that it will be valid for a period of 29
years from the date of receipt of the license does not
make available the land to the petitioner on the date
of his application and, therefore, the information
furnished by him in the application form with the

respondent Corporation cannot be said to be correct.

In the aforesaid view of the matter, this writ
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application has no merit, it is dismissed

accordingly.”

11. As far as the judgment referred to by the learned
counsel for the petitioner in the case of Shankar Kumar
Bhagat (supra) is concerned, the same is distinguishable in the
facts and circumstances of the present case in as much as in the
said case, in the registered lease deed itself it was stated that the
land is being provided on lease from today (i.e. the date of
execution and registration of the lease deed) for a period of 29
years at the annual rent of Rs. 95,000/- and the lessee has taken
the land in his possession, however, in the present case a bare
perusal of the lease deeds dated 04.08.2017 would show that
there is no such stipulation to the effect that either the land has
been provided on lease from the date of execution/ registration
of the lease deed or that the petitioner has taken the land in her
possession whereas the same only shows willingness of the
lessor to provide the land in question on rent to the petitioner as
also it stipulates that the lease agreement shall be for a period of
15 years w.e.f. the date the petitioner is appointed as a
distributor of the Gas Agency, thus, it is clear that the petitioner
did not have any land available on the date of submission of her
application. In fact, as stated herein above, the present case is

squarely covered by the judgment rendered by a co-ordinate
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Bench of this Court in the case of Abinash Aarohi (supra). As
far as the judgment referred to by the learned counsel for the
petitioner, rendered in the case of Priya Kumari (supra) is
concerned, the same is also distinguishable in the facts and
circumstances of the present case as would be apparent from the

facts of the said case itself.

12. Having regard to the facts and circumstances of the
case and for the reasons mentioned herein above, I do not find

any merit in the present writ petition, hence, the same stands

dismissed.
(Mohit Kumar Shah, J)
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