IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.1525 of 2021

Ramdev Prasad Yadav @ Ramdev Yadav, Son of Late Ramotar Yadav,
resident of village- Jogidih, Ward no. 12, Bariyarpur, P.S.- Cheriya
Bariyarpur, District- Begusarai
...... Petitioner/s
Versus

The State of Bihar through the Principal Secretary, Education Department,
Patna

The Principal Secretary, Finance Department, Government of Bihar, Patna
The Accountant General Bihar, Patna

The Education Officer, Begusarai
...... Respondent/s

with
Civil Writ Jurisdiction Case No. 699 of 2021

Ram Bilas Sharma, Son of Late Janak Sharma, Resident of Ward No. 5,
Basahi, P.S.- Cheriya Bariyarpur, District- Begusarai.
...... Petitioner/s
Versus

The State of Bihar through the Principal Secretary, Education Department,
Patna.

The Principal Secretary, Finance Department, Government of Bihar, Patna.
The Accountant General, Bihar, Patna.

The Education Officer, Begusarai.
...... Respondent/s

with
Civil Writ Jurisdiction Case No. 1671 of 2021

Devendra, Son of Late Parmeshwar Mahto, resident of Ward No- 9, Tara
Fafot, P.S. Khodawandpur, District Begusarai.
...... Petitioner/s
Versus

The State of Bihar through the Principal Secretary, Education Department,
Patna.

The Principal Secretary, Finance Department, Government of Bihar, Patna.
The Accountant General, Bihar, Patna.

The Education Officer, Begusarai.
...... Respondent/s

with
Civil Writ Jurisdiction Case No. 1823 of 2021
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Narendra Prasad Saini, Son of Late Ram Chandra Prasad Saini, Resident of
Ward No. 11, P.S.- Khodawandpur, District- Begusarai
...... Petitioner/s
Versus

1. The State of Bihar through the Principal Secretary, Education Department,
Patna

2. The Principal Secretary, Finance Department, Government of Bihar, Patna
The Accountant General, Bihar, Patna

4.  The Education Officer, Begusarai
...... Respondent/s

with
Civil Writ Jurisdiction Case No. 3017 of 2021

Ripusudan Choudhary, Son of Late Ram Kehlawan Choudhary, resident of
Pachgama, P.S. Rosera, District- Samastipur.
...... Petitioner/s
Versus

1.  The State of Bihar through the Principal Secretary, Education Department,
Patna.

2. The Principal Secretary, Finance Department, Government of Bihar, Patna.
The Accountant General, Bihar, Patna.

4.  The Education Officer, Begusarai.
...... Respondent/s

Appearance :
(In Civil Writ Jurisdiction Case No. 1525 of 2021)

For the Petitioner/s : Mr. Madhav Kumar, Advocate
For the Respondent/s  : Mr. Raghwendra Kumar, SC-22
(In Civil Writ Jurisdiction Case No. 699 of 2021)

For the Petitioner/s : Mr. Madhav Kumar, Advocate
For the Respondent/s  : Ms. Bandana Singh, AC to SC-21
(In Civil Writ Jurisdiction Case No. 1671 of 2021)

For the Petitioner/s : Mr. Madhav Kumar, Advocate
For the Respondent/s  : Ms. Namrata Singh, AC to GA-12
(In Civil Writ Jurisdiction Case No. 1823 of 2021)

For the Petitioner/s : Mr. Madhav Kumar, Advocate
For the Respondent/s  : Mr. Anil Kumar Singh, GP-26
(In Civil Writ Jurisdiction Case No. 3017 of 2021)

For the Petitioner/s : Mr. Madhav Kumar, Advocate
For the Respondent/s  : Mr. Anil Kumar Singh, GP-26

CORAM: HONOURABLE MR. JUSTICE HARISH KUMAR
CAV JUDGMENT

Date : 23-12-2022
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Heard Mr. Madhav Kumar, learned counsel appearing on
behalf of the petitioners in all the cases and respective counsels for
the State respondents.

2. The issue involved in all the writ applications are
1dentical, based on similar facts and circumstances, hence all the
matters have been heard together and are being disposed of by the
common order/judgment with the consent of the respective
counsels appearing on behalf of the parties.

3. The petitioners are retired teachers, who
superannuated from different Primary Schools prior to 01.01.2016
approached before this Court by filing writ applications seeking
quashing of the order dated 02.06.2020 passed by the Principal
Secretary, Finance Department whereby the representation filed by
the petitioners pursuant to the order dated 13.02.2020 passed in
C.W.J.C. No. 3116 of 2020, C.W.J.C. No. 1858 of 2020, C.W.J.C.
No. 1854 of 2020, C.W.J.C. No. 1977 of 2020 and C.W.J.C. No.
3027 of 2020 whereby the claim of the petitioners for enhanced
retiral and pensionery benefits have been rejected illegally and
without assigning any reason.

4. It 1s not in dispute that the petitioners in the aforesaid
writ applications were initially appointed to the post of Assistant

Teachers in different Primary Schools/Middle Schools in different
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Districts of the State of Bihar and after rendering unblemished
services, they superannuated prior to 01.01.2016. It is the case of
the petitioners that prior to 2016, the pay scale and grade pay of
the petitioners was 6500-10500 + 4800/-.

5. On being superannuated, the petitioners have been
allowed the admissible post retiral benefits. However, despite 7™
Pay Revision with effect from 01.01.2016 when the petitioners
have not been allowed the benefit and they have been put to huge
loss in pension, as also they suffered loss of seniority on account
of procedure followed for notional pay fixation in respect of
pension revision benefits, they approached before this Court by
filing separate writ applications with regard to their grievances for
payment of pensionery benefits on account of 7" Pay revision. All
the aforesaid writ applications were heard and disposed of by order
dated 13.02.2020 directing the petitioners to file a detailed
representation before the respondent nos. 2 and 3 with regard to
their grievances and the respondents were directed to look into the
matter and disposed of the same by passing reasoned order.

6. In compliance of the aforesaid order of learned
coordinate Bench of this Court, the petitioners filed detailed
representation before the concerned respondent nos. 2 and 3,

which was duly considered by the Principal Secretary, Finance
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Department, who turned down the claim of the petitioners and
rejected the representations by the impugned order dated
02.06.2020, which are impugned in all the respective writ
applications.

7. While assailing the impugned order dated 02.06.2020,
learned counsel for the petitioners vehemently submits that while
passing the impugned order, the respondent Principal Secretary,
Finance Department, Government of Bihar, did not take into
account the resolution issued by the Finance Department,
Government of Bihar, as contained in Memo No. 630 dated
21.01.2010 to revise the pay scale with effect from 01.01.1996, in
which the pensioners belonging to up till 31.12.2005 were put in
the frame of pay band and grade pay, but at the time of
consideration their pre-revised scale to revised pay band and grade
pay, no attention was paid to the seniority in the pay band and the
grade pay. He further submits that in the same pay band, the senior
employees ought to have been given higher pay than that of their
junior employees, but such aspect has not been taken into
consideration causing anomaly and disparity amongst the
pensioners. He also submits that the recommendation made by the
7" Pay Commission for the benefit to regular employee entitled

increment during notional period, but neither the Central
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Government nor the Government of Bihar followed the said
recommendation. In other words, the petitioners have been
deprived of pensionery benefits as in the wake of notional pay
fixation on 01.01.2016, the enhancement in the salary with effect
from 31.05.2006 to 31.12.2015 has not been incorporated, causing
huge loss in pension amount. The learned counsel while arguing
the matter vehemently relied upon the judgment of the Hon’ble
Supreme Court in the case of D.S. Nakara and others Vs. Union
of India and others, reported in AIR 1983 SC 130 emphasizing
the ratio that difference in the date of superannuation shall not
encroached upon or impede the passage of seniority, as the same
shall be violative of Articles 14 and 16 of the Constitution of India.

8. Per contra, learned counsel for the State uniformally
submitted that pursuant to the order of this Court, the respective
representation of the petitioners were duly considered by the
Principal Secretary, Finance Department and the claim of the
petitioners were rejected by a reasoned and speaking order after
considering the resolution contained in Memo No. 755 dated
20.10.2017 of the Finance Department, Government of Bihar in
the light of the recommendation made by the State Pay
Commission for revision of pension and family pension. It is

further submitted that in the light of the recommendation made by
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the State Pay Commission and considering the recommendation of
the 7" Central Pay Commission for revision of pension/family
pension and specially the provisions contained in memo no.
38/37/2016- P&PW(A) dated 12.05.2017 of the Welfare
Department, Government of India, two modes have been
recommended for payment of revised pay/family pension for the
employees, who superannuated prior to 01.01.2016. Out of the two
modes, which have been recommended for revision of pension/
family pension, the mode which determined the higher pension for
the pensioner shall be accepted for the pensioner. He lastly submits
that there is no discrimination with regard to payment of the
pension of the pensioners/ family pensioners by the State
Government and as the State Government has accepted the revised
pension of the pensioners/family pensioners, who have retired
before 01.01.2016 as per the resolution contained in Memo No.
755 dated 20.10.2017, the claim of the petitioners have been
rejected, accordingly.

9. At this juncture, learned counsel for the petitioners
while relying upon the judgment of the Hon’ble Supreme Court in
the case of D.S. Nakara (supra) tried to impress upon this Court to
submit that the Hon’ble Supreme Court in the aforesaid case has

been pleased to hold “that the Central Government cannot pick out
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a date from a hat and that is what it seems to have done in saying
that a period prior to that date would not be deemed to be
approved by the Central Government within the second proviso. In
case before us, the eligibility criteria for being eligible for
liberalised pension scheme have been picked out from where it is
difficult to gather and no rationale is discernible nor one was
attempted at the hearing. The ratio of the decision would squarely
applies to the facts of this case.”

10. I have heard the learned counsel for the respective
parties at length. Before adjudicating the matter, it would be
relevant to quote relevant part of the Resolution No. 755 dated
20.10.2017 1issued by the Finance Department, Government of
Bihar, on the basis of which notional pay fixation of the petitioners

has been done.

“2. (ST dA SMANT B AT & ATelid H qof
faRIRIT {316 01.01.2016 & Jd @& UIFRI /URIR UeFRI
@ UTH & GRIETT =g e e fefa far smar -

f&Ti® 01.01.2016 & Yd & UIR/URIR UTR &
Uee GARIETT B AIddl deid dad SN & el Ud
UeE dT UIR ®eurol fOWRT, ARAd WRAR & Hrdield
STaidh—38 /37 /2016—P & PW(A), faAiw 12052017 &
U B &9 H Ed gy rEifhd & e (§F) @
AT B AT B Td SRt fHar w7 b ufd ueeR
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& A H aFl 9F H ¥ 59 g3 ¥ SR uve feiRa
BIAT &, S B 9 UTFR T A fdhar Sig—

() Y| GA— Gl HAT B AdIgRT /Jeg B
fafr @1 S9a 9a9H /99 9v8 UG de-U H Ut Hqd
I BT HATGRT /9] BT Al & geerd |41 Igadl aad
AT D T & 3MTelld § YfaReT=l Id=H1+ / da+ dve
Ud Us—Y H duiRe EiRe &vd gy fale 01.01.2016 &I
YT YT / URaR Yo &1 HeriRor fHam S |

(i) feI® 01011981 | feAi® 31122005 dqBH
[T /9 BAEAT BT 96 Hol 9 & IMER W
feT® 01.01.2016 T YT UM AR BT IT0ET Bl
ST |

A Ruftdt & @t & v ol fafme
JaTH Td UHH &1 IR Sifad a9 & R W)
fHar ST FHaT B AT SIRT STaf VAT WG TS 2 |

sl & Rafd #§ dem feRor @1 gfean
o™ THdaR—1 &1 dlfeldl—1 (S8l =¥+ T4
ypd o1 faRre fRuReor §va 8) ud arfersr—2
(STet ad== Ud UhH a1 fafdre fReiRor dag 76 @)
4 fai®d 01.012016 &I 3ifbd daRe qa1 dad
T aeR—s! | faftd ufshar/ g3 & MR W @
SR, R STl fARre qa99E Ud ushH @1 e
Iuete B 98l sifcd MaRer & qd Hefda wrier
D! AT T BT S |

JIERV H forg AM o § fh @rE Afd
R URANT (Ju—<N) & Ug ¥ 9Y 1982 H
HAGT Y I | dHAT IABT A dad wO 360
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(AT 350—425) & SMER R UH w0 180 ferilRa
BT | 314 QI 01.01.2016 PI TrideR— & Iai—1
T AR W HO 360 PI YNIEd daRe a0
18000 /— @, f3I® 01.01.2016 @I Y+: $H US =g
ATH a9 A (TS Y1800 de—1) F0 18000 ¢ |

3 TIdeR—ST & gF & AR faid 01.01.

2016 ¥ giferd dere= 18000x180/360= %0 9000
BT |

(@t X1 =360, Y1 =180 a2 N1 =18000)

T bR gRIR ue= = 18000 x 30/100=
%0 5400 BT |

QIfdhe =LA U & UTae™ Dl Sdd U 59 W w0 9000
(@1 goR) vl FEiRa fear S| UeeR @7 g 80 ay 9|
3ffde B o RIf srfaRed Uer el yraem ary 84 |

(ii) far 01.01.2006 | 31.12.2015 & o< HaI=g< /qd
ST & e’ # U @1 R S Ui sifm a9 @l
257 9 UM B 01.01.2016 B FId U—HCHRT H AR
AT B AR W HAT ST | THaeR—d1 & Sarexoll § 54
W fHar T4 2 |

(@) TOT GF— faTid 31.12.2015 S Yrad UeE ART ¥
257 & ReR UM A UM B Y AT &1 FeIiRoer fhar Sy |

SWad M I H ¥ O e eI BT, 98 sifam
U @& ®U H Wid BN, Wb 01.04.2017 & Jd @I 3@l 2
BIg gHIAT RN BT YA FFAFI 81 8N | 3ffow FiRor aa
IF @ & q8q UL BT A SR T |7
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11. From bare reading of the aforesaid resolution, prima
facie, it appears that for the purposes of notional pay fixation with
effect from 01.01.2016, the fixation shall be made on the basis of
last pay drawn so far the benefit of increment of pay is concerned,
it should only be applicable to those, who are in service, as the
increment of pay is admissible to the employees on account of
their satisfactory services rendering during service period.

12. This Court also carefully gone through the impugned
order passed by the respondent no.2, it has been rightly noted that
retired employees and the employees in service cannot be kept in
one category and allowed similar benefits. Furthermore, the
pension revision order issued by the Government of India in the
Department of Pension & Pensionary Welfare Department, as
contained in order no. 38/37/2016- P&PW(A) dated 12.05.2017,
there is no provision for taking into account the increments for the
purposes of fixation of notional pay. Further, the reliance of the
petitioners that the ratio laid down by the Hon’ble Supreme Court
in the case of D.S. Nakara (supra) has been passed in a situation
where the discrimination has been caused amongst the pensioners
by fixing a cut off date. However, the fact involved in these writ
applications are different where the applicability of the benefit of

notional pay fixation by taking into account the increment of pay
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is confined to the employees, who are in service and so far the
pensioners are concerned, their notional pay fixation has been
made on the basis of last pay drawn, as has been discussed in the
foregoing paragraphs. This Court further feels that if the
petitioners had any grievance with regard to the applicability of
the resolution no. 755 dated 20.10.2017 issued by the Finance
Department, the same may be challenged to the extent whereby the
petitioners feel aggrieved, which has not been done so.

13. In view of the aforesaid circumstances and the
position obtaining in law, all the writ applications are devoid of

any merit and accordingly the same are dismissed.

(Harish Kumar, J)
uday/-
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