IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case N0.12812 of 2016

B. S. Chaturvedi, S/o Late R.B. Chaubey Ex-Senior Ticket Examiner, East Central
Railway, Patna (Bihar) R/o at and P.O. - Khirauli, Dist. - Buxar (Bihar).

Petitioner
Versus

1. Union of India, through the General Manager, East Central Railway, Hajipur,
Distt. - Vaishali.

2. The Chief Commercial Manager, East Central Railway, Hajipur, Distt. -
Vaishali.

3. The Divisional Railway Manager, East Central Railway, Danapur, P.O. -
Khagaul, District - Patna.

4. The Additional Divisional Railway Manager, East Central Railway, Danapur,
P.O. - Khagaul, District - Patna.

5. The Senior Divisional Commercial Manager, East Central Railway, Danapur,
P.O. Khagaul, District - Patna.

6. The Senior Divisional Personnel Officer, East Central Railway, Danapur, P.O. -
Khagaul, District - Patna.

7. The Divisional Financial Manager, East Central Railway, Danapur, P.O. -
Khagaul, District - Patna.

.... Respondents
Appearance :
For the Petitioner/s . Mr. Awadh Bihari Ojha, Sr. Advocate
Mr. Nitesh Kumar, Advocate
Mr. Anand Vardhan, Advocate
For the Respondent/s : Mr. Shatrughna Pandey, Advocate

CORAM: HONOURABLE MR. JUSTICE AJAY KUMAR TRIPATHI
and
HONOURABLE JUSTICE SMT. NILU AGRAWAL
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE AJAY KUMAR TRIPATHI)
Date: 25-04-2017

Petitioner was also the applicant before the Central
Administrative Tribunal, Panta Bench, Patna in O.A. No. 863/2013.
The Prayer made by the petitioner before the Tribunal is as under :

“[8.1] That Your Lordships may graciously be
pleased to quash and set aside the impugned part of
the order dated 16/29.03.2012 as contained in
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AnnexureA/1 whereby the applicant has been
awarded punishment of reduction to lower post of
Senior Ticket Examination in Grade Pay of Rs. 2400
instead of retaining his status and Grade Pay of Rs.
4200.

[8.2] That Your Lordshps may further be pleased to
declare the Inquiry Report as contained in Annexure
A/6 as null, void and perverse and any order issued
on the basis of said inquiry report be quashed.

[8.3] That the respondents further be directed to
restore the status of the applicant as Deputy Chief
Inspector of ticket in the Grade Pay of Rs. 4200 with
effect from the date of imposing punishment of
compulsory retirement and difference of pay from
29.10.2010 up to the date of superannuation be
directed to release with arrears and interest
thereupon.

[8.4] That the respondents be directed to grant all
consequential benefits including revision of his
entire pensionary benefits in the Grade Pay of Rs.
4200 instead of Rs. 2400 along with arrears and
interest thereon.

[8.5] Any other relief or reliefs including the cost of
the proceeding maybe allowed in favour of the

applicant.”

The Tribunal dismissed the OA holding that there was
no infirmity and procedural lapse or violation of principles of

natural justice in the disciplinary action taken against the applicant.
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It also held that there are no grounds to interfere with the impugned
order dated 16/29.03.2012 by which the order of punishment in
revision was reduced from compulsory retirement to reduction to a
lower post of Senior Ticket Examiner in grade pay of Rs. 2400/-
instead of Rs. 4200/-

The origin to the present dispute arose on a so called
vigilance check done on 6/7" March, 2007 in Train No. 2309
(Patna Rajdhani Express) which revealed so called presence of
unauthorized passengers in AC coach, of which the petitioner was
Travelling Ticket Examiner. The report of the vigilance that four
persons were found travelling illegally formed the basis for
initiation of a departmental proceeding. Despite the Enquiry Officer
not finding the petitioner guilty in so many words, the disciplinary
authority decided to impose punishment of compulsory retirement,
which, later on in revision, was modified or replaced by the order
of punishment of reduction to lower post of Senior Ticket
Examiner. The effort of the petitioner to beget relief against the two
punishments failed because the Tribunal felt that no violation of
principles of natural justice or procedure has been committed by
the authorities in award of punishment.

Learned Senior Counsel representing the petitioner

submits that the Tribunal has committed a patent error of fact
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and law, in holding that due procedure was followed, and,
therefore, the order of punishment was a natural corollary, is a
misnomer.

To get to the root of the matter, the counsel took the
Court through the enquiry report, the statements of the various
prosecution witnesses and sum essence of the outcome of the
evidence, which is reflected in the concluding part of the report of
the Enquiry Officer since it has a lot of significance to the present
dispute. The Court would like to reproduce or extract part of the
conclusions, which has been reached by the Enquiry Officer, which

IS as under :

‘TR gRTElel #§ W g fh Wge S Rue
QRIS—4) & 3Malid H Pl # afia aBal &
SR B odHR AFRATSA TTaE qAT DT A8 & gR]
we fHy v Refd # fRrmY 2| o Tae e
& 3R 9 A& 43 H 46 TR AW I BH DI 910 HE
T T T8 BB PIC ARl H <@l T8I, A 3w A <xar
fbd @ # I8 91 Ih H I B | G INgSI—4 H
U Jeord fhar T 7, & ey Al A fevmmr <o #
AT Uhe @l $H HRYT HAT (&A1 731, SAafh AR
G O L 2 O 2 L S G e W T L D5 B D AR R
6 S=BM RM @ fommr < fear & 0 FRI P
TqTE, BT el JMMaeIh oxgd gU I R & H T W
S IR fBar Tn | e srder IrE & SuRerfd wR &
gee e wsr a1 €| I8l ARYSI—4 & Wed H g
geq 3[deg Iadl =, [ Fddhdl g THH Hg <I0TI030
T W A A A DI R TS ATel HRIAT AT AT
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AR BRIAE! @ T8 I8 Uh THR Y99 8 der Sird

R g g ST xal g | I8 98 Al S g, b 9

T 44 R 9 e R f@rr a1 8, &1 GI0T=037R0
T g8l 8, Sl 927 ORT 20 Ud 21 TR & IET BT 8, Ol
T U B dAT 9 TAT 46 IREIUT IAE b ITAR B B

Bl | 3fd: WA ® b 9 WM 44 UG 46 W Bl
aiafae A 9 <=1 81| (emphasis supplied)

R SRIF AR TAT & Fac[e 39 T2 Bl AoR3IGISl
e fhar S Fear & P H# Sifg @ 9Rg R W
IUReT &1 © 3R S99 a7 &l emufr & wgaa i
JUC QRIS — 4) W gXer fhar a7 € qen a= &l
Frafdd ®x &g SR #49 uTe fhar | e AR0YoEI—4 B
el # W 9 AT 43 UH 45 WX IAY AT Dl
SURLIY BT RIT Y BT & | Sl b 9of F&=AT 44 W
ey gfafe &1 IR 2, Ife 9 dw@m 44 R A aw
BT gl 9 W@ 20 U9 22 WX OIET R I AR Bl
FEAT § TAT 98 UP o UIoUH0sTR0 & Td ATH SuRerd
2 R @ FwaT 81 e 6 44 R 98 SAfda I
T2 B IET o 7 gfdfte Ay off ¥ AWl H I8 &'l o
apar & & adedar MRge gRT adued S9gad w7 9
B H hd SuRerd I & facdl &) e ITRETT
e A AT fHAr e df 39 UBR & fdare | 9= o
aadr o1 | (emphasis supplied)

3Tt JIRIY T 3NRI® w9 A g & 2|

7.00 — by — JRAYISTH gRT U A1ed Td |rerdl qeim
IR §RT TR 991 R Bl g IuRIGd Faiall i) fa=r
fPdl gl & fdaR &7 R I8 Ty Maear 2 &
IR & fawg v mar T IR &Nif¥e Y | g g
g

The evidence, in other words, do not support the

allegation against the petitioner that there were unauthorized
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passengers travelling in the train on the date of the vigilance raid.
From enquiry it emerges that at the four berths on which the so
called illegal passengers were travelling i.e. Berth No. 43 to Berth
No. 46, it was found that there was no Berth No. 46 in the boggy,
therefore, the number of unauthorized passengers get reduced to
three in number. The further finding, which has emerged during
course of enquiry, is that no unauthorized person was found
actually travelling as no charges had been recovered from the
unauthorized passengers, which was mandated to be done, if they
were unauthorized. And to make it worse, it seems that with a
common PNR there were three passengers, but they were found to
be travelling on yet another berths 20 & 21. Therefore, the
allegation of unauthorized passengers being allowed to travel
vanishes and gets demolished in the detailed enquiry which was
held against the petitioner. It was for this reason that the Enquiry
Officer opines that it was much a do about nothing. If the list of
passengers were tallied with the actual passengers, the whole
controversy could have been easily avoided and there would have
been no occasion to make a small issue into a big issue.

Yet another submission made on behalf of the
petitioner is that there is an error committed by the Enquiry Officer

when he has recorded his opinion that the charge is partially
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proved, which in turn, is a contradiction in terms and more so what
was found to be partially proved has been left delightfully vague by
the Enquiry Officer. If these are the foundational facts and findings,
the submission is that could it form the basis for imposition of
punishment of compulsory retirement which has serious
consequences for the employee and in turn his family. What was
the basis for the disciplinary authority to come to a conclusion that
the charges were established when the Enquiry Officer did not say
so in so many words, in fact, his finding is otherwise.

It was not even one of those cases where there seems
to be a difference of opinion, and, therefore, a notice of difference,
with the material and evidence from which difference emerged was
adopted before issuing the punishment order of compulsory
retirement. If that is so, then it is the stand of the petitioner’s
counsel that the punishment becomes vulnerable in the eye of law.
If the punishment of compulsory retirement itself becomes
vulnerable then any order passed in furtherance thereto modifying
the order of punishment by the revisional authority also becomes
suspect in the eye of law.

Learned counsel representing the Railways with a
vehemence submits that it was a case of acceptance of guilt,

nothing much was required to be done and this vehemence emerges
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from the so called memo of the vigilance team, a copy of which is
at page 40 of the writ application and the same document has also
been produced today by the counsel for the Railways. His
interpretation given to the said document is that since this was
received by the delinquent i.e. the petitioner, therefore, it is a kind
of confession and acceptance of guilt. The Court, therefore, would
like to reproduce the memo and the contents thereof, which is as

under :

HAT
Al f&1id 07.03.2007 &7 Sifd @& SRME  Train No. 2309
Al4 ¥ 44 | 45, 46 , 43 W G TR Unauthorized
passengers a1 dd gY U T |

31a: 39 Coach Conductor Shri R.S. Chaturvedi (T.S.) 3191
Charging ®Rar Td 31941 FEIHRT |

With due respect to learned counsel for the Railways,
if his line of argument is accepted to be correct, then we shall be
turning the law on its head. The memo issued by the vigilance team
Is only an allegation and the signature or acceptance, which is
being harped upon, is nothing more than accepting a copy of the
said memo. If that receiving was enough to prove the guilt of the
petitioner, why did the Railway authorities go through the rigors of
holding a detailed enquiry with dozens of witnesses to prove the

case, which they have miserably failed to do ?
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In the opinion of this Court, such an argument on
behalf of the Railways is a desperate argument, not worthy of
consideration because a memo of insinuation not even a charge-
sheet and acceptance thereof by the so called delinquent cannot be
treated or labeled as confession or acceptance of guilt. The charges
must stand or fail on the evidence which has come during course of
enquiry and the Enquiry Officer despite all the hard work, which he
had done, which is evident from reading the narration also fails to
reach the conclusion of finding the petitioner to be guilty on the
allegation in open and shut situation, regarding allowing
unauthorized passengers.

If this is what emerges from the procedure which was
held against the petitioner then with due respect even to the Central
Administrative Tribunal their opinion that due procedure was
followed and no natural justice was violated is a serious error
committed on their part for the reason that they should have gone
through the enquiry report and the findings which was reached by
the Enquiry Officer which does not pronounce the petitioner to be
guilty which necessitated severe punishment of compulsory
retirement.

The Court, therefore, comes to a conclusion that

serious prejudice has been caused to the petitioner by dismissal of
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his OA by the Tribunal and refusal of the Tribunal to interfere with
the order of punishments passed by the disciplinary authority of
compulsory retirement and then the punishment of modification by
the revisional authority of reduction on post and pay.

Orders dated 29.10.2010 (Annexure-4), 29.04.2011
(Annexure-3) and 16.03.2012 (Annexure-2) are set aside. Order
dated 09.05.2016, passed by the Central Administrative Tribunal,

Patna Bench Patna too is set aside. Writ application is allowed.

(Ajay Kumar Tripathi, J)

(Nilu Agrawal, J)
Rajesh/-
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