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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.12554 of 2019

Piyush Kumar, aged about 29 years, Gender — Male, Son of Sanjeev
Kumar Singh, Resident of Village- Sihma, Police Station- Matihani,
District- Begusarai.

...... Petitioner

Versus

The Bihar State Food and Civil Supply Corporation, Khadya Bhawan,
Daroga Rai Path, R. Block, Road No. 2, Patna through its Managing
Director.

The Managing Director, The Bihar State Food and Civil Supply
Corporation, Khadya Bhawan, Daroga Rai Path, R. Block, Road No. 2,
Patna.

The Deputy General Manager (Modernization), The Bihar State Food
and Civil Supply Corporation, Khadya Bhawan, Daroga Rai Path, R.
Block, Road No. 2, Patna.

The Deputy General Manage(Transportation), The Bihar State Food
and Civil Supply Corporation, Khadya Bhawan, Daroga Rai Path, R.
Block, Road No. 2, Patna.

The District Manager, Bihar State Food and Civil Supply Corporation
Ltd. Madhubani.

The Assistant Manager, The Bihar State Food and Civil Supply
Corporation Ltd., Khutaina Godown, Khutaina, Madhubani.

The State of Bihar through the Principal Secretary Food and Civil
Supplies Department, Government of Bihar, Patna.

The District Magistrate, Madhubani.

The District Manager- Cum-Chairman.

The District Transport Committee, Madhubani.
The Superintendent of Police, Madhubani.

The Officer-in-Charge, Khutaina Police Station, Sub-Division,
Phulparas, District- Madhubani.

...... Respondents

Appearance :
For the Petitioner/s : Mr. Sandeep Kumar, Advocate

Mr.Sanjeet Kumar, Advocate

Mr. Rohit Raj, Advocate
For the BSFC : Mr. Anjani Kumar, Sr. Advocate

Mr. Shailendra Kumar Singh, Advocate
For the State : Mr. Alok Ranjan, AC to AAG-5

CORAM: HONOURABLE MR. JUSTICE RAJEEV RANJAN PRASAD
ORAL JUDGMENT

Date : 21-08-2019
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Heard learned counsel for the petitioner and
learned senior counsel assisted by learned Advocate on
Record on behalf of the Bihar State Food & Civil Supplies
Corporation. Learned counsel for the State is also present.

Petitioner, in the present case, is aggrieved by
and dissatisfied with the order as contained in Memo No.
681 dated 23.05.2019 issued under the signature of District
Magistrate-cum-Chairman, District Transport Committee,
Madhubani by which the agreement dated 24.10.2016
executed between the petitioner and the District Manager,
Banka has been cancelled, the security money of the
petitioner has been forfeited, the Bank Guarantee invoked
and then the petitioner has been blacklisted for a period of
five years.

At the outset, in course of hearing of the writ
application finding that agreement contains an arbitration
clause, this court expressed it’s prima-facie opinion that on
the face of there being dispute redressal mechanism into the
agreement, the court would not be willing to go into the

issue as to termination of contract, forfeiture of security and
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invocation of Bank Guarantee (in short ‘B.G.”). Learned
counsel for the petitioner then submitted before this court
that so far as the termination of contract, forfeiture of
security and invocation of B.G. are concerned, the petitioner
may be given liberty to challenge that part of the action in a
duly constituted arbitration proceeding under the agreement.

Learned senior counsel as well as learned
Advocate on Record representing the Bihar State Food &
Civil Supplies Corporation (hereinafter referred to as the
‘Corporation’) has no objection to the petitioner seeking his
remedy against the order of termination, forfeiture of
security deposit and invocation of B.G. under the arbitration
clause. This court, therefore, grants liberty to the petitioner
to seek his remedy against the order of termination,
forfeiture of security and invocation of bank guarantee in a
duly constituted arbitration proceeding or as may be advised
in accordance with law.

In view of the Hon’ble Division Bench judgment
of this court in the case of The State of Bihar and Others

Vs. Dharti Dredging and Infrastructure Ltd. passed in
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L.P.A. No. 367 of 2016 since the order of blacklisting
cannot be a subject matter of arbitration proceeding, this
court has confined the consideration in this writ application
limited to the challenge made to the order of blacklisting of
the petitioner for a period of five years.

Learned counsel for the petitioner has placed
before this court the impugned order dated 21.05.2019 as
contained in Annexure ‘1’ to the writ application which is in
fact a minute of the meeting of the District Transport
Committee, Madhubani, it shows that in the said meeting the
Committee relying upon paragraph 4(f) of the agreement
decided to blacklisting the petitioner for a period of five
years and thereafter a reasoned order as contained in
Annexure ‘2’ was issued. It is the contention of learned
counsel for the petitioner that a perusal of the impugned
order(s) would show that although the explanation of the
petitioner was very much available before the Committee but
the Committee has not at all looked into the explanation of
the petitioner.

Attention of this court has been drawn towards
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paragraph 4, 5, 6 & 7 of the impugned minute/order in
which the case of the petitioner has been taken note of and
the decision has been arrived at by the Committee. It is
submitted that the consideration part of the decision is based
on the allegations made in the First Information Report and
that the police had in course of investigation found the case
true against the driver of the petitioner. Except looking into
the F.I.R. and the investigation report of police saying that
the case has been found true against the driver of the
petitioner, the Committee has not discussed anything else.

It is submitted that the reliance placed by the
Committee on paragraph 4(f) of the agreement to blacklist
the petitioner is based on a mere presumption as envisaged
under paragraph 4(d) of the agreement. Learned counsel
submits that blacklisting of a business entity amounts to
causing a civil death of that entity, the punishment being
harsh any power to take such drastic action must be
exercised with all circumspection and care. It is submitted
that an order of blacklisting of a business entity cannot be

based on mere presumption that if a driver employed by a
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person or owner of vehicle is found indulged in black-
marketing, the transporter would be liable to be blacklisted,

moreover, it is submitted that the word ‘is found indulged in

black-marketing’ is a word of significance and it clearly

shows that the mere allegations cannot take place of a proof
that the driver was indulged in black-marketing. It is
submitted that in the present case the driver had informed
the owner of the vehicle about the loot which had taken
place, this fact was brought to the notice of the Officer
Incharge of the concerned police station who in turn
informed it to the police party who were on the patrolling
duty and then the Sub-Inspector of Police who was leading
the patrolling party reached to the alleged place of
occurrence. It is submitted that these are the facts stated in
the First Information Report lodged by the Sub-Inspector of
Police himself and may found from the records. It is
submitted that the police has found the case true against the
driver of the vehicle, no connivance or conspiracy has been
found on the part of the petitioner being owner of the

vehicle, and, therefore, the owner of the vehicle has not



Patna High Court CWJC No.12554 of 2019 dt.21-08-2019
7/20

been made accused in the case. It is submitted that out of
550 bags which were looted, police has recovered 344 bags
of rice and a sum of Rs. 8,82,223/- has been deducted from
the transportation bill of the petitioner. He had himself
written letter dated 31.12.2018 (Annexure ‘10’) in which he
had consented to deduct the amount for the present,
therefore, learned counsel submits that the petitioner was
acting bonafide right from beginning. In these
circumstances, it is submitted that had these facts been
considered by the Transport Committee which was very
much available on the record with the explanation of the
petitioner, there was a possibility that the Committee would
have reached to a reasonable decision in the matter.

Learned counsel has placed before this court a
judgment of this court in the Deepak Kumar Vs. State of
Bihar and others reported in 2019(2) BL] 479 to submit
that in the said case this court had occasion to consider
clause 4(d) of the agreement and what has been recorded by
this court may be found in paragraph 16 & 17 of the

judgment.
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Contesting the submissions of learned counsel for
the petitioner, Mr. Anjani Kumar, learned Senior Counsel
together with Mr. Shailendra Kumar Singh, learned Advocate
on Record has submitted before this court that in terms of
Clause 4(1)(f) of the agreement the petitioner is liable to be
blacklisted for a period of five years. It is submitted that the
decision of the Committee cannot be said to be unreasonable
when in course of investigation it has been found that the
driver of the vehicle was indulged in black-marketing or theft
of the food-grains loaded on the vehicle. Learned Senior
Counsel submits that the petitioner was duly served with a
show cause notice calling upon him to submit his explanation
and only when his explanation was not found satisfactory the
impugned decision has been taken to blacklist him.

In course of hearing, learned Senior Counsel has
taken this court through the allegations made in the First
Information Report to show that it was the driver of the
vehicle who had along with some of his men hatched the
conspiracy and for that reason he was taken in custody. In

course of investigation the driver of the petitioner has been
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found involved in black-marketing. Learned Senior Counsel
has relied upon the judgment of the Hon’ble Supreme Court
in the case of M/s Kulja Industries Ltd. Vs. Chief
General Manager WT Proj. BSNL & Ors. Reported in
AIR 2014 SC 9 to submit that in the said case even though
there was no power provided under the agreement to
blacklist the contractor the Hon’ble Supreme Court held that
the employer has got an inherent power to blacklist the
contractor.

Consideration

Having heard learned counsel for the parties and
on perusal of the records, this court is of the considered
opinion that the legality and validity of the impugned order
must be judged on the basis of the grounds and reasons
shown in the impugned order. When this court goes through
the minutes of the meeting dated 21.05.2019 (Annexure ‘1’)
and the reasoned order as contained in Annexure ‘2’ to the
writ application, this court finds no consideration given to the
explanation furnished by the petitioner. In the opinion of this

court the issuance of the show cause notice to the petitioner
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cannot be taken as a mere empty formality. If the petitioner
has submitted his explanations, those were required to be
looked into particularly when the petitioner had consented
for deduction of Rs. 8,82,000/- approx. from his bills but the
respondents were looking to blacklist the petitioner for a
period of five years which had a civil consequence.

The relevant part of the minutes of the meeting

as contained in paragraph 4, 5, 6, & 7 read as under:

“4— Y. f&ip 10.05.2019 H1 7 gRaed HAfAfd
D dodb H STl ydgd, I Wrel R, Aga &
ERT §arm ar o fb fedid 22122018 &I
GOTHOST[OH0 TR ¥ 5 gy FHAR,
URIET—HE—8ATA  AMd<l  (qR=), I W
i Awgedl @1 9 OAT-JH12B-4238
Elodl0SIovH0 e T & oy =er g I
# greq fFuiRa At | faafea 8 mar gon s
e Qe B ARl 8 g | Yo @l BIUERT &
UeErq 98 W oQ 550 IR H 9§ 344 IRT A
RIS B TAT| 9 A § GEHT o1 § yrefiyas
TS5 PNs T Rdr ufHer  Gear—133 /18
fadis 23122018  (IRT—379, 411, 409, 120B
q10g0fdo) Ud 7 IS O ARIH U 37B
feer #g oy vd Sare aIffem, 2018) B
feFid 10.05.2018 @1 Rterm uRagw Afffd o 9@
d 9 ey # s {0y AR uRdeT—dg—sTeld
It (1), \E @ e oage ¥ g
IR Yo+l & oig forar o) |ffa &
Sqd v vd e grarerd f98R, el & uHld
1616 fSHI® 08.02.2019 TG UATH 4439 faATd 22.04.
2019 & 3MId H SMUid 627 /J0Eoo fadid 13.
05.2019 & ERT TCIHIOT B HT B TS |
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5— ol Uy HaR URdeT—ag—sduTed  AMDH<
(=), g W T AYgel & W B
fStem aRaga Affa gRT sradied fdhar ar| A
g 39 AW ¥ HOd QAT o # qof urerfA!
133 /18, ATHSA Yfold UQIEBNI, HAuRTd
P FReror el Suie—2823 /18 f&did 29.12.
2018 TAT Yferd afefletsp,mefal & faviy yfddes
SUidh 307 /03RO &<l 09.02.2019 &I 4T
gt Selr URasd Affd & WeRl & gRI
[EIIN

S ufdedl @ S@adied ¥ WK 'l ' P
TIAe  JAMYFT—01 T EAT-JHI2B-4238 &
el S HAR Ared Pl faid 23.12.2018 DI
RTAR o =R fevrad & 9o ™1 2| gford
JefleTh b gRI W HSAl Bl W UM gU A
g B FREART &1 e fear &) gferd
agdE™ H s Uy $AR, uRaET—d5—8ATa
Bl (F24), TF @ H AgEHl @ ATeld
DI BIAMEISIRI H HioTa UrIT 4T |

6— A Yy HaR URIET—aE—8UTeH Wb
(7=2), I @ T AgEHl & | {Q|le 24.10.
2016 P B T THRRATH BT BISHI—4(H) H W
3ifdhd 8, “If Driver/owner of vehicle/any other person
deployed by transporting-cum-handling agent (i.e.

Main transporter) is found indulged in Black Marketing
or theft of food grains then punitive action will be taken
against the transporter as per law and will be

blacklisted for next five years.” b gferd argder
H T HRIT-JH12B-4238 & dTeTd O1F HAR ITd

DI BIAESIN H AfeTadT T 797 &, 31d: WTeT—
P BAEGIRI H - URIET—A5— AT 3THDHT
(qe=a) @1 N HAferaar gdid Bl 2| SeolEg @
% 59 ded # ¥ e R ueT & g
SHd AU | A B Bk R ol T B

7— 3aua forem uRasd |fdfd faie 10.05.2019
Pl 3Mgd dod ¥ forg W vy & afaRe sl
gy AR aRgeT—ag—sATe WPl (F=),
R @re A ggel & A H§ UeRRA™r @l



Patna High Court CWJC No.12554 of 2019 dt.21-08-2019
12/20

BISPHT 4(f) B et ¥ = vy ot & —

(M) 2 gy AR YRIeI—Ae—8ATe STADH
(=), 58 @re T AgeHl & gRT feid 30.09.
2016 P fhU T THRRATHT BT & fhar S |

() =0 Oy AR URgsT—aE—8ATeT bl
(7=), I QT T A/gEHT BT 1Sl uiE aul &
forg uRag=T i<l @1 rell el H ST oY |
(1) = Ry HIR IRaET—He—8ATe 3ffHa
(=), g @ e "ge gR1 ST @l TS
ST @1 IR (@9 o’ ®W) Ud 9% TRST Bl
IR (N g FWR) BT ST far S|

Similarly the relevant part of the reasoned order
as contained in Annexure ‘2’ to the writ application are

quoted hereunder for a ready reference:

"Iad Meld H faAi®  10.05.2019 B Rferm
gRage Ay @7 dob d vl ferr T &
gRae el 41 Y HAR §R1 I ETe
v gRT fHY U URRATET & HUfSHT 4d U
f P W Ioaied fhaT A1 81 3 399 B
B oF @1 vl ferm AT S el H
seiewerl o Ay fear mnr fd s fogy
FIR A WL U R4 Bg Ued oY
Tl uIepRl & |HeT Uwgd &Y |l
3Tel uRdes AAfd & d8d # U WEIHR
wrR ol foar o w9 9fefa @ ol w9
TR RGTer uedT & UFie 1616 fadld 08.02.
2019 U4 UAId 4439 faAH 22.04.2019 & 3MAlH
¥ 39 BT @ SMUie 627 faAId 13.05.2019
@ g1 2 fUgy @R uRdsd dg  BUTeH
JIAHT IR A TRIBROT ] AT DI T o |

A Oy {AR IRTe- T BATT MWD G
I @re fH & IeRer B e aRkagd
IR gRT @i fhar | |y & 39
A H HERT G oFT & qol I
A=A 133 /18, gHUSA  Yford  URTEieNI,
BARN Bl Reor fewofl =ruies 2823 /18
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fai 29.12.2018 AT Yfer srEflersdp, wa-l &
ooy ufides simaid 307 /103TR0 fe=id 09.02.
2019 &1 W @add el uRag |ffa @
AR B gIRT e 13 |

IFd Ufadedl @ sfEadied W W Bl § (b
I JAGdd—01 T GAT-JHI2B-4238 &
qTh SAGAR ATed Bl Qe 23.12.2018 I
ARER &R = fBRad § woir T 2|
gfer sfefletd @ gRI |l geHl bl 9 Uld gy
3 WYl DI RREARY BT 3meel fear |
gferd orgau™ H s gy HaR uRass 48
BATAT AWl &F I @i 1 Jgaeil &
ATeAD DI BHIGATETSTRI H ATl IrT 47 |

A Oy {AR uRde A8 gofeld el I
I QT 9 AgaHl & |1 {H1e 24.10.2016
B fPd T UGRRAT] DI BISHI-4(D) H W<
3ifdhd & —

“If Driver/owner of vehicle/any other

person deployed by transporting-cum-
handling agent (i.e. Main transporter) is
found indulged in black marketing or theft
of food grains then punitive action will be
taken against the transporter as per law
and will be blacklisted for next five years.”
i i srgda H ¢ HA@I—JH12B-4238
® AlTh S¥ HAR Yied Bl BIAEOIRT H
JfeTd UrT AT ®, I W B BITdToiN
¥ URaeT WE BAEE AfNeal & Bl Al
Hfeladr ydid il g1 Seerg-ig 2 b 9
Hed H i grgTery f9BR uedl, & gRT S9d
fqus & fdr & FEN B i T 2

sraua ften uRaga |fafa fRAied 10.05.19 @
g dod # forw W v @ afaRad s
IRy HAR yRded |g sATEA SfWdbal (4R=)
RIS @rel i Jgael & HeW H THRRAET Bl
BB 4(H) © Meald # dAffa & ol @
ST -~

(1) 2 fOgy HAR yRde Hg AT Ml
(=) 7 @l e wygeel @ gRT feAie 30,
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09.2016 ®I fHU T THRRAMI BT g fhar
ST 2 |

(2) = MUYy HAR uRass Hg sATAA Al
(q3=) T Gre O AgEHT Bl 3ol ue ani
@ forg uRags afMedl &1 drell &l H Srell
ST % |

(3) =0 Uy HAR URGE g BATH A
(g=) TSy e I AYgEe §RT ST @l TS
ST DI IR (9 AR ®U) UG dh TR
o AR (™ dE wR) B O fHar S
gl

Annexure ‘2’ is mere repetition of Annexure ‘1.

In the case of Deepak Kumar (supra) this court
was considering a case of blacklisting of the petitioner in the
said case. There was also one F.I.R. lodged against the
petitioner and with the help of clause 4(d) of the agreement
he was blacklisted by drawing a presumption of his guilt.
This court in paragraph 16 & 17 of the judgment held as

under: -

“16. Having heard learned counsel for the
parties and on perusal of the records as also
the Judgments cited at the bar, this Court finds
that the petitioner had submitted his reply vide
Annexure ‘P/16’ against the proposed action of
cancellation of agreement and blacklisting. The
impugned order as contained in Annexure ‘1’ to
the writ application does mention about the
receipt of reply from the petitioner but then it

has not been considered dispassionately by the



Patna High Court CWJC No.12554 of 2019 dt.21-08-2019
15/20

competent authority. The reply has been
rejected only by stating that it contains more
questions than the answers and that the story
made out by the petitioner is not believable. To
this Court, it is apparent from the records that
the impugned order, insofar as, it relates to
blacklisting of the petitioner and is under
challenge in the present writ application cannot
sustain the test of law for the reason that it
suffers from vice of non-consideration of the
materials available on the record. It is evident
that the F.I.R was lodged under an impression
that there was an attempt of black marketing
but when the rice was weighed at the
Dharamkanta the entire 500 bags of rice were
said to be present. The petitioner made his all
efforts to get the rice released in accordance
with law but despite the order of the court and
show cause notice issued to the authorities
concerned by learned ACIM, the rice were not
released. The petitioner had to move this Court
in criminal writ jurisdiction and only after the
order of this Court the rice were released. To
this Court, it prima-facie indicates that despite
his best efforts taken during the process of
Court, the petitioner was unable to deliver the
rice in the godown within a reasonable time.
Till date, there is no finding of guilt against the
petitioner as the criminal proceeding arising
out of the F.I.R. lodged in the matter has not
culminated in a conviction of the petitioner.

The respondent Corporation has blacklisted the
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petitioner on a mere presumption as envisaged
under Clause 4 (d) of the agreement. A bare
perusal of Clause 4 (d) would show that it talks
of ‘presumption’.

17. In the opinion of this Court, a valuable
right to business which is provided under the
Constitution cannot be curtailed by
incorporating a Clause in the agreement to the
effect that there will be a presumption of the
fact that an unreasonable delay in delivery of
foodgrain is because of indulgence of the
transporter in  black  marketing.  Such
presumptions cannot be given effect to unless
the guilt is duly proved in accordance with

”

law.

So far as the submission of Mr. Anjani Kumar,
learned Senior Counsel based on the judgment of the
Hon’ble Apex Court in the case of M/s Kulja Industries
(supra) is concerned, there is no quarrel with the
proposition that an employer has got an inherent power to
blacklist but in the same judgment what has been said in
paragraph 17 by the Hon’ble Apex Court would be necessary
to go through and this court quotes paragraph ‘17’ of the

judgment as under:

“17. That apart the power to blacklist a contractor

whether the contract be for supply of material or
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equipment or for the execution of any other work
whatsoever is in our opinion inherent in the party
allotting the contract. There is no need for any
such power being specifically conferred by statute
or reserved by contractor. That is because
‘blacklisting’ simply signifies a business decision by
which the party affected by the breach decides not
to enter into any contractual relationship with the
party committing the breach. Between two private
parties the right to take any such decision is
absolute and untrammelled by any constraints
whatsoever. The freedom to contract or not to
contract is unqualified in the case of private
parties. But any such decision is subject to judicial
review when the same is taken by the State or any
of its instrumentalities. This implies that any such
decision will be open to scrutiny not only on the
touchstone of the principles of natural justice but
also on the doctrine of proportionality. A fair
hearing to the party being blacklisted thus
becomes an essential pre-condition for a proper
exercise of the power and a valid order of

blacklisting made pursuant thereto. The order itself

being reasonable, fair and proportionate to the

gravity of the offence is similarly examinable by a

writ Court. The legal position on the subject is
settled by a long line of decisions rendered by this
Court starting with Erusian Equipment & Chemical
Ltd. v. State of West Bengal and Anr. (1975) 1
SCC 70 where this Court declared that blacklisting
has the effect of preventing a person from entering

into lawful relationship with the Government for
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purposes of gains and that the Authority passing
any such order was required to give a fair hearing
before passing an order blacklisting a certain

entity. This Court observed:

“20. Blacklisting has the effect of preventing
a person from the privilege and advantage of
entering into lawful relationship with the
Government for purposes of gains. The fact
that a disability is created by the order of
blacklisting indicates that the relevant
authority is to have an objective satisfaction.
Fundamentals of fair play require that the
person concerned should be given an
opportunity to represent his case before he

is put on the blacklist.”

It is apparent that the reasonableness of the
decision is open for consideration whenever an order of
blacklisting is challenged in the writ petition and this court is
exactly doing the same while considering the impugned
orders on the anvil of the twin principles of our Constitution
i.e. relevance and reasons. A careful reading of paragraph
4(1)(f) would show that it refers to ‘driver/owner of
vehicle/any other person’ followed by the kind of action
which may be taken in case they are found indulged in

black-marketing. What action is to be taken depends on the
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involvement of the person and it must be proportional. In
this case, the owner of the vehicle is not an accused in this
case and he has not been found involved in black-marketing.
This court is of the considered opinion that clause 4(f) of the
agreement cannot be invoked in the present circumstance
where the alleged deviation by driver and his guilt with
regard to black-marketing or theft is yet to be proved and no
connivance is alleged against the petitioner being the owner
of the vehicle and he has not been made accused in the said
criminal case, in the opinion of this court, by no stretch of
imagination it can be reasonably held that the petitioner
would be liable to be blacklisted for a period of five years
taking recourse to paragraph 4(1)(f) of the agreement. This
court has already expressed it's opinion with regard to the
‘presumption’ as being drawn by virtue of paragraph 4(d) of
the agreement. This would amount to causing civil death of a
business entity on mere ‘presumption’ who has otherwise a
fundamental right to do trade and business under the
Constitution of India.

This court is, therefore, of the considered opinion



Patna High Court CWJC No.12554 of 2019 dt.21-08-2019

20/20

that the impugned order as contained in Annexure ‘1’ & ‘2’
to the writ application are liable to be set aside and those are
accordingly set-aside. The Corporation, if so advised, may
proceed to consider the matter afresh keeping in mind the
observations and discussions of this court made hereinabove.

The Corporation may, if so advised, consider any
independent material but in the facts of this case, unless and
until the connivance of the petitioner is found in the alleged
occurrence and he is proved guilty, a drastic power of
blacklisting which has got an ultimate effect of causing civil
death cannot be exercised with the help of paragraph 4(f) of
the agreement.

This Writ Application stands allowed to the extent

indicated hereinabove.

(Rajeev Ranjan Prasad, J)

Rajeev/-
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