IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.10746 of 2019

Ishak Miya @ Ishak Mahmmad Miya Son of Fajal Miya Resident of Mohala-
Ward No. 15, Chhaurahiya, Ratanmala, Police Station- Majhauliya, District-
West Champaran.
..... Petitioner
Versus

1. The State of Bihar through the Principal Secretary, Home Department,
Government of Bihar, Patna.

The District Magistrate, West Champaran, Bettiah.
The Additional Collector, West Champaran, Bettiah.
The Sub Divisional Magistrate, West Champaran, Bettiah.

vk b

The Superintendent of Police, West Champaran, Bettiah.
...... Respondents

Appearance :
For the Petitioner/s : Mr.Sanjay Kumar No 7,Advocate
For the Respondent/s Mr.Anil Kumar,AC to SC-8

CORAM: HONOURABLE MR. JUSTICE RAJEEV RANJAN PRASAD
ORAL JUDGMENT

Date : 18-03-2021

The office notes as regards the deposit of cost is unwarranted.
That was a conditional order. The State has already filed the additional
counter affidavit.

2. The present writ application was initially filed seeking
quashing of the order dated 16.01.2019 contained in letter no. 24 issued by
the District Magistrate, West Champaran at Bettiah (respondent no. 2)
directing to conduct a departmental proceeding through the Additional
Collector (Departmental Enquiry) West Champaran, Bettiah against the
petitioner. The petitioner also prayed for a direction to the respondents to

consider revoking his suspension and appoint him on his regular post.
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3. During pendency of the writ application since final order has
been passed by the disciplinary authority and a decision has been taken to
terminate the petitioner from service, the petitioner has, after seeking leave
of this Court, challenged the order of termination by filing an Interlocutory
Application No. 01 of 2020. The petitioner has, thus, challenged the final
order as contained in Memo No. 804 dated 16.07.2020 issued under
signature of the District Magistrate, West Champaran, Bettiah.

Brief Facts of the Case

4. Learned counsel for the petitioner has placed before this Court
the following facts for the purpose of adjudication.

5. The petitioner was at the relevant time working as chaukidar
at beet No. 3/12 in P.S. Majhauliya, District West Champaran. One Rahul
Shrivastava who was the Branch Manager of the State Bank of India Paras
Pakari Branch lodged a First Information Report giving rise to Majhauliya
P.S. Case No. 15 of 2016 against the unknown accused persons under
Section 457 and 380 of the Indian Penal Code. The allegation was that
unknown persons had entered in the Bank and committed dacoity. Police
investigated the case and submitted a chargesheet on 25.03.2016 against
four named accused persons including this petitioner.

6. The Superintendent of Police, Bettiah (respondent no. 5)
requested the respondent no. 2 to dismiss the petitioner from service

because of the filing of the chargesheet against him. A departmental
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proceeding was, thus, initiated against the petitioner and a charge
contained in prapatra ‘%’ was issued to the petitioner. Annexure ‘3’ to the
writ application is prapatra ‘&’.

7. It appears that vide letter no. 699 dated 08.07.2016 issued by
respondent no. 2, the Additional Collector (Departmental Enquiry) West
Champaran was authorised for conducting the departmental enquiry. After
his transfer from the District one Shri Nurul Haque Sivani, Senior Deputy
Collector, West Champaran was authorised to act as an Enquiry Officer.

8. Shri Nurul Haque Sivani submitted his enquiry report vide
letter no. 198 dated 19.02.2018 stating therein that because the matter is
subjudiced before the Hon’ble Court, hence, till the final decision of the
Court it would not be appropriate to take any action. His observation was
not liked by the then Collector who sent back the file to Shri Sivani, the
Senior Deputy Collector for remarks and once again Shri Sivani wrote the
same thing vide his letter No. 61 dated 07.07.2018. Not being happy with
the recommendation of Shri Sivani to await the order of the Court, the
District Magistrate, West Champaran vide order dated 04.01.2019
contained in Memo No. 24 dated 16.01.2019 authorised the Additional
Collector (Departmental Enquiry) to conduct the departmental proceeding
and authorised C.O. Majhauliya to act as Presenting Officer in the matter.
The Additional Collector, Departmental Enquiry submitted his final report

against the writ petitioner vide letter no. 52 dated 19.06.2020.
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9. It is the stand of the respondents that the petitioner was given
an opportunity of hearing and submit his reply to the enquiry report which
was accordingly done but the competent authority vide order dated
16.07.2020 (attached with the interlocutory application) dismissed the
petitioner from service with effect from the date of issuance of the order.

10. Learned counsel for the petitioner submits that on bare
perusal of prapatra ‘&’ it would appear that the charge framed against the
petitioner may be taken to have been proved only when the guilt of the
petitioner is proved before the learned trial court. It is submitted that by
judicial pronouncement, it has been held times and again that chargesheet
in itself 1s not a proof of guilt. The petitioner has been though
chargesheeted but that alone would not be a proof of misconduct on the
part of the petitioner. No other charge of any suspicious conduct or lack of
shouldering responsibility could be brought against this petitioner.

11. It is submitted that there was no reason for the Disciplinary
Authority to change the Enquiry Officer and it is evident from his conduct
that the Enquiry Officer was changed because the Senior Deputy Collector,
Shri Sivani who was acting as the Enquiry Officer was taking a correct
approach to await the final outcome of the criminal case pending against
the petitioner.

12. According to learned counsel for the petitioner, the Enquiry

Officer was changed only to get a favourable report to complete the
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records before passing the order of dismissal against the petitioner. The
Disciplinary Authority was, thus, acting with bias and action taken in haste
against the petitioner is nothing but a result of an action which suffers from
malice in law, if not in fact.

13. Learned counsel for the State does not dispute the factual
aspect that the charge was served on the petitioner in Prapatra ‘%’ only on
the basis of the fact that a chargesheet was filed against the petitioner in
the criminal case. Submission of the chargesheet in the criminal case has
been taken as an instance of lack of discipline and the same has been
treated as a case of misconduct. Learned counsel has, however, defended
the impugned order as according to him before passing the impugned order
principle of natural justice has been fully complied with.

Consideration

14. After hearing learned counsel for the parties and on perusal
of the records, this Court finds that the prapatra ‘®’ was issued against the

petitioner with the following charges
Ju—"&"’

1. HHART BT A~ SIRTH T3,

2.UGHH:— TAhaR,

3.fT &1 AM— TE(EMReN) T R

4 FTITAT BT AT~ 3 BT AT
5. da-H:— 5200—20200

6.0 da9:—1800

B0 | 3R JRIT BT faaro] Holv 1&g

01 | HSlIferaT o &Ive HR— | Hsiiforr oTAT BUS gfefd  afietd @

15 /2016  fa&li—  17.01. | A@I—15 /2016 T AT UAdH— 2302 /40 30
16 ©RT 457 /380 W0 <O|H ©R—457/380,/411 0| faih— 10.06.16
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fao & sRIMT BT g0 fdo & ded dIvs IA
T OH & $RU REGAR
P e Bd H ¥
ST /®I0s § wdferd grm
ST /<feRer QeRer U4
PABIAAT BT Hdd B |
MBI TE 3RV IR
RN Jdd b AR

et & uftae 2 |

TR GaTRIBR TR FHTE T, SR HIEES
SRS RG] (fawmfra, <ifa) gf¥ed TFRvr, JfoR |
uf¥es gwqRor Jferar uf¥es gwRor, Ifar

15. The petitioner replied to prapatra ‘%’ and after requesting the
authorities to provide him some relevant papers, he submitted his written
reply which is annexed to the letter no. 23 dated 18.03.2017 written by the
Enquiry Officer-cum-Senior Deputy Collector, West Champaran, Bettiah.
In his written reply, the petitioner submitted that he belongs to an
extremely backward class, he is a muslim but has been made accused in
this case only because the co-accused disclosed the name of one ‘Khan’
who was also involved in the alleged occurrence. The petitioner claimed
that he has been taken as ‘Khan’ though his name is only ‘Ishak Miya’.
The petitioner also submitted that because criminal proceeding is still
pending and the final outcome of the criminal proceeding is yet to come,
the departmental proceeding be kept in abeyance.

16. This Court has already taken note of the fact as to how Shri
Sivani, the Senior Deputy Collector placed his notes twice before the
District Magistrate, West Champaran saying that it would not be

appropriate to take any action in the departmental proceeding at this stage
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as the matter is subjudiced before the Hon’ble Court but after his second
note the Enquiry Officer was changed.

17. The copy of the enquiry report submitted to the Incharge
Officer of the District General Section West Champaran is available on the
record with the counter affidavit as Annexure ‘C’. The Enquiry Officer has
taken note of the charge framed against the petitioner. He has also taken
note of the stand of the petitioner who has repeatedly stated that the
petitioner cannot be adjudged guilty in the said case when the trial is still
pending. The Enquiry Officer has recorded his opinion by saying that
because police has submitted a chargesheet against him, therefore, the
conduct of the petitioner is suspicious and it indicates lack of sincerity on
his part.

18. The Disciplinary Authority though gave an opportunity to the
petitioner to submit this show cause and the petitioner submitted his show
cause as contained in Annexure ‘12’ attached to the interlocutory
application, the Disciplinary Authority proceeded to pass the impugned
order. The Disciplinary Authority simply recorded the stand of the
petitioner and the stand of the Presenting Officer as also the conclusion
reached by the Enquiry Officer and thereafter proceeded to pass the
impugned order. The relevant part of the impugned order is being

reproduced hereunder for a ready reference:

“HRA IRIT BT AR FAIT AT HIIE F&T 15 /16 BT AR ST I

T T TAT A b wU A Yo s & UFid 2302,/16 Bl SR AHDBR
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IR o1 BIvS H=AT 15 /16 SRT 457 /380 Wogofdo & wfererar &7 w=!
AT BY IARIT UF R H TG BT M7 © | 519 T AT §RT AR
oI & far ST, 99 T% ARIY THIRIT dRAT SRR T8 €| Tl
UETHRI Td IURTYT YIEeNl §RT @ H fad g wedieRor w97 far
fod & omRell srflerds, IRRT & SR BT MIR AR QMY YA AT
frEmgge 7€ R Ao Jarerd ¥ qof T ud $AMeN 9 aoe erf U9
TR @1 a8 - o <@ & fBl fl yeR &1 @18 o Rrera & T8
B3 2| 9 YR ¥ FEfid dder @ grr srer geeT ¥ foaRed wdeRe &
fraRor & geara fefad & gad B BT IR fHar B

T —

5N SwEre i, fefea difher die Fo—03 /12 o - wEiiferm & fawg
ST ARY & FeqwToR [AURT HRIATE! & Fare fbar 11 & | & id— 09.07.
2019, 30.07.2019, 17.082019, 27.12.2019, 17.082020 Ud 25.01.2020 HI ARG
SeTETe Al U9 SURITUE USRI &1 Aifed frid #x fafted gearg &1 1T |
JRIAY &Hl BT N FAT TAT TFoNT SURATIA URTRIGN gRT FAfdd ufrde o
JaArd fhar AT IR HHT SIS AT & gRT U4 qard H qedl @l
3R T B

1. &3 S0 19019,/16 & Ted A Ied WA & RI SFMd W &
T ST | Sad & Wed # A ST SRR $ SMY f3HA1d 13.03.2016 T
acre far T, fre wead ¥ $% 10000/ —%0 @ HEGD U GHMC oA
BT MY faam a7 2| 39 ey H qRM & fawg ST SR Srerar qf
His & U R Hig ool sifha 71 frar war 2| 9oy g9@ I8 R
TIE B |
2. 39 FIe H MREAR JAWga & R G @M &l e 81 WdR fdar
T B, S P BT P g |
SR B4 & gRT BRI gzl H U 7Y T @1 6 G ™ & afed o
Hferedr Wl R £ b wed § e g <fe bis Bl wrmid wRdd
foar T g Fis e @ wEmd (04791209 difda) & A wfewdr H
o Aed & WIeRIGd H Uiifgad @ifdaR guEe HAl Yo weld deA
o arfea-sRRar am—wsiforar &1 fRemar fear T 27 oifkd B 59
Ffedr F AR B HoF Reqga AT 8 vd 376 $F & ufdad 2|
9 9 & godiofio ¥R HAR & DRN1257 /17 s 04.08.

2017 ¥ ot ufddes @ #Agayet 8, R sifda far ar 39 @oe #

AREGAR Jgadl & SRR Ta9 & MR W APER SULTH HIT Pl
=¥ BT § WOl T 2 | IO AIRY UF |Afid fHar T o

U 9Hel @ Wed § CW)C No- 4857 /110 Brij Kumar Singh V/S
the State of Bihar ¥ W= S=d <A & gRT UIRA < f3A1E 09.11.
2010 ¥ afvid & &

“The petitioner belonged to a disciplined uniformed force. The

standard of conduct that was expected from him is far more rigorous
and exacting than that applicable to a civilian service. If on a
preponderance of probabilities a member of a uniformed service is
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found to have acted contrary to the solemn oath that he took when
he donned the uniformed to uphold and protect the law he must
suffer the consequence”.

T N TH a2 6 3% dve # dfer R & s9a fawg oRm um
|G far a1 § T gferd reflets & gIRT aRIiRal Bl SR B T B |
ad we © & o s f, fefed difder @ do 03/12
AT §RT VBRI HHI & IMMERVT T had & [AUId o) B v
T, S8R Bacueddl Ud e 3R BT uRard 2 |
B

SWRIGd fade= & =i e i, dieere 9 HWo 3/12 o T—+Hsiifern
% fowg god “F" H TR T RIY JHIT B
fgda SR geeT # Y AR & @ gRT BIS A qeF URgd el
far T 2| qered # ga fgdia SR geeT B sRAgd far S B |
31 HaTerd UG & fshy Rorad (3RIg v 8T § @ ofelid
#) fIgR TREN AR FIATEaell 1976 @ ORT 3 Ud 4 T4 €RT 457 /380 /411
H10%0fd0 & TEA MR B & BRU H FHad FAR, 90U0H0, STell JaTEdN],
fegw grRe, IR fIER e dad (@i, Fhser ud i) frammaet
— 2005 (AT HEH) 2007 & -5 & 99 14 # [z afdqai & anclie #
ot seETe i, feifed dieer, oM sfbd— wsifern, dic Ho 3 /12 & ey

forfa @t fafyr 9 dar 9§ sl (Dismiss) &1 g8 SIfeRIfUa #xar g

19. On going through the impugned order, this Court finds that
the Disciplinary Authority has not at all considered the submissions of the
petitioner that at this stage there is only a chargesheet against him which is
not a conclusive proof of the guilt. Before the Disciplinary Authority there
was no other material in form of evidence to take a view that the petitioner
is guilty of misconduct. The one and only material which has been noticed
by the Disciplinary Authority is the statement of the co-accused recorded
in the case diary. The Disciplinary Authority seems to have swayed away
with the statement of the co-accused who had taken the name of one
person, namely, ‘Khan’ who was also allegedly involved in the alleged
occurrence. The disciplinary authority was perhaps not aware of the

National Police Commission’s report which says that in India 43.2% of the
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jail expenditure are being incurred on those who in ultimate analysis ought
not to have been arrested. Reference may be made to the judgment of the
Hon’ble Supreme Court in the case of Joginder Kumar vs. State of U.P.
and others reported in AIR 1994 SC 1349. A member of the uniformed
force cannot be thrown out of service by holding him guilty only because
he was arrested in a case in which the trial is still pending.

20. This Court is of the considered opinion that the Disciplinary
Authority has acted in haste in concluding the matter on the basis of the
statement of the co-accused coming in the case diary. He has taken to have
the charge proved against the petitioner only because in the criminal case a
chargesheet has been filed against him. The view taken by the Disciplinary
Authority is totally perversed and cannot stand the test of law.

21. The impugned order (Annexure ‘13’ to the Interlocutory
Application) as contained in Memo No. 804 dated 16.07.2020 issued under
signature of the District Magistrate, West Champaran, Bettiah. being
wholly illegal, arbitrary and bad in law the same is hereby set-aside.

22. The matter is remitted to the Disciplinary Authority with a
direction to keep the disciplinary proceeding in abeyance till conclusion of
trial. Once the trial stands concluded, the Disciplinary Authority may
proceed with the departmental proceeding, if so advised. Let the petitioner

be reinstated in service within a period of 30 days from today.
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23. A decision as to the consequential benefits for the period the
petitioner has remained under termination shall be taken after conclusion
of the departmental proceeding. In case, the petitioner is acquitted in the
trial and the department does not proceed afresh with the departmental
proceeding, the District Magistrate, West Champaran shall be obliged to
take a decision with regard to payments of the said period.

24. The writ application stands allowed to the extent indicated

hereinabove.
(Rajeev Ranjan Prasad, J)
SUSHMAZ2/-
AFR/NAFR
CAV DATE
Uploading Date 19.03.2021
Transmission Date

Note: The ordersheet duly signed has been attached with the record. However, in view of the present arrangements,
during Pandemic period all concerned shall act on the basis of the copy of the order uploaded on the High Court
website under the heading ‘Judicial Orders Passed During The Pandemic Period’.



