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Advocate-striking work , in court on call of 
Advocates · Association.:_whet}Jer to bear th{! pecuniary 
loss suffered by his client due to his non-appearance. 

When the advocate who was engaged by a party 
was on strike.· there is no obligation on the part of the 
court either to wait or to adjourn the case on that 
account. The advocate would also be answerable for. the 
. consequence suffered by the party if the non-~ppearance 
was solely on the ground of strike call by Advocates' . 

'· Association. . . 
H~ld, that when an advocate opts to strtk.e work . 

. or boycott the court he must be prepared to bear atleast 
the pecuniary loss suffered _by the, client who entrusts 
his brief to the· advocate with all confidence that his case 
would be in safe hands of"t"t;a.{ advocate. · 

. r 
In cases where cou~ il:>;satisfied that the ex-parte 

order, passed due to the absence of an advocate pursuant 
to any strike call. could be set aside on terms. the court 
can permit the party to realise the costs from the 
advocate com;erned .. without driVing such party to initiate 
another legal action against the advocate. 

·Ramon Services Put. Ltd. v. Subhash Kapoor and 
ors. (2001) I.L.R. 80 (2}. Pat. 

· Appointment in Ba~k on Compassionate 
grounds- scheme of employment-.:..Guidelines of Ministry 
of Finane~. Government of India. and circular dated 
8.8.1993 issued by. ~an)<-.:..whether followed-main 

. consideration-Financial Crunch-if the family has 
financial rf!sources-whether compassionate appointment 
is peimissible-Articles 14 and ·~16 of_the Gonstitution­
whether offends such appoint~ent- Exception to general 
rule. 

The father of the appellant died J'ust' twe t · d 
. . n y ays 

before h1s due date of retirement and the t"a ·1 . • rn1 y was. 
aware of the fact that the deceased was to reti . · · Ie soon 
The benefits, which would have accrued to the ·d·e · · · ·· ceased 
employee aftet· his r~tiren:_~pt have been made available 
to the family. The family has also other resotJrc 

es: such 
as h_ouses etc. It has .also got retiral. benefits and 
penswn of more than Rs. 1,800/- per lll!inth Th . . us it 

ii 

Page 

255 
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" APPOINTMENT IN BANK ON COMPASSIONATE 
GROUND5-Concld. 

cannot be said that the. family is in financial crisis due 
to untimely death of the deceased employee; 

Held, that the compassionate appointment is to 
be made only in a case of sudden financial crtsis and if 
there is no :f.iriancial crisis d\1e to untimely death of the 
deceased employee. the compassionate ·appointment' . 
cannot be given only on the ground that the dependent 
is the son of the deceased employee~ 

Held; also, that Article 14 of the Constitution 
guarantees equality before law and Article 16 thereof is 
one of the facets of the basic concept of equality contained 
in Article 14. It guarantees equal opportunities to all the 
citiz.' 1 i,... in the matter of employment to the offices in the 
State. Opportunity of ,employment· has to be'given to all 
the citizens in the public offices on the basis of ope;.. 
invitation and on the basis of merit. The other mode of 
appointment is violative of Articles 14 and , 16 of the 
Constitution. However, in a case of sudden death of a 
Government employee, provisions have been .made to 
prbvide empl9yment to the family to meet the imm~diate 
financial crisis. The appointment is not to be made' on 
the ground of descent to give a member of the said 
family a post much less a post for the post heid by the 
deceased employee. ·· ·· 

Held, , .further. that the appointment on 
compassionate ground is an exception to the general 
rule and the · main consideration for appointment on 
such ground. is the financial crunch due to untimely 
deatl1 of the bread-earner. If the family has financial 
resources to survive then compassionate appointment is 

not to be made as in such a situation it will become an 
appointmeet ~n the ground of descent. 

· ·JVay Kumar v. Canara Banlc through the Cha.i.Ima_n! 

Page· 

Managing Di.I-ector and ors. (200 l} I.L.R 80 (2}. Pat. 302 

Appointment-on compas§ionate ground-. 
married daughter of the goven1ment servant who applied 
for appointment on compassionate ground· on the death · 
of her: father. whether eligible for appointment-whether' 
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APPOINTMENT-Concld .. 

even after her divorce .. she becomes a destitute to be 
eligible for appointment on corri.passionate ·ground. 

Where a govemrn~nt employee died ip hamess 
and his married daughter. who was subsequently 
divorced. on a petition filed by her. applied for her 
appointrnen~ on compassionate ground; 

Held, that the daughter ceased to be a dependent 
of the father after her marriage in the eye of Jaw and she 
became dependent on her husband. Even in case of her 
divorce the dependency does not come to an end 
inasmuch as the husband is bound to provide for 
maintenance of his wife even. after divorce. So far as 
financial destitution, . mitigation whereof is the object of 
compassionate appointment, is, concerned, by reason of 
the protection avallable to divorced da.ughter under law, 
she canriot be called' a destitute a~d. therefore, she 
caqnot be treated at par with even an adopted son and 

· hence she is ineligible Tor appointment on compassionate 

ground. 
Malti Kumari v. The State of Bihar and ors. (2001) 

iv 
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l.L.R. 80 (2). Pat.. 311 

Arbitration and Conciliation Act, 1996-section 
85 (2) {a). the expression "in relation to arbitral · 
proceedings", interpretation of.-whether would cover not 
only the pro·ceedings pending before the Arbitrator but 
would also ~over . the proceedings before the Court and 
any other proceedings which are required to be taken 

' . . ., •. 

under Arbit~ation Act, 1940, for the award becoming' a 
decree under section 17 of the Arbitration A~t. 1940-· 
provisions of Arbitration and Conciliation ·Act. 1996, 
whether will be applicable in respect of arbit~al 
proceedings which co.mmenced · on or aftel' Act of 1996 
came into force-foreign award given after commencement 
~f Arbitration and Conciliation Act. 1996. whether can 
be enforced under the Act of 1996-whether ·there is 

vested right to have the foreign award enforced under 

the Foreign 'Award {Recognition and Enforcement} Act, 

1961. 
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·ARBITRATION AND CONCILIATION ~CT-Contd. 

Held, that Arbitration Act, 1940. hereinafter 
referred to as the old Act. shall apply in relation to 
arbitral proceedings which have commenced before the 
coining into force of the Arbitration and Conciliation Act, 
1996, hereinafter referred to as the new Act. Hence the 
award given on September 2~~ 1 ~97 in the case of 
Thyssen Stahlunion G.M.B.H. v: ·~steel Authority of India 

!Civil Appeal nC?· 6036 of 1998) in which the arbitral 
proceeding commenced before the new Act came into 
to~ce on January 25, 1996, would be enforced under the 

provisions of the old Act. . 
Held, further. that the phrase "in relation to 

arbitral proceedings" in section 85 (2) (a) ·of new Act, 
cannot be given a nan·tl\V. meaning to mean only pendency 
of the arbitration proceeding before the Arbitrator. It 
would cover not only proceedings periding before the 
Arbitrator but would also cover. the proceedings before 
the Court and any. proceedings which are required to be 
taken under the old Act for award ~becoming decree 
under section ·17 •. thereof and also appeal arising 

~herefrom. 
Held, fu~ther, that in cases where arbitral ' ' . 

p~oceedtngs have commenced before the- coming into 
fo:ce of th~ new Act and are pending before the Arbitrator, 
it s open to the parties to agree that the new Act be 
ap}licable to su.ch arbitral proceedings and they can so 
agne even before the coming into force of the new Act: 

Held. further. that the new Act would be applicable 
I . 

in rdatton to arbitral procee~ings which commenced on 
or aler the new Act came into force. 

Held, further, that · clause 2.5 contained in the 
atbitr.tton agreement in the case of M Is RCUii Constn1ction 
Prlvatt Ltd. v. Himachal Pradesh State Electricity Boctrd 
(Civil \ppeal no. 61 of 1999) does admit of tht.~ 
tnterprtation that the case is governed by the provisions 

of the ew Act. . 
&ld, furtJler. that onee the arbitral proceedings 

have ·co-menced. it cannot be .stated. that right ·to be 
governedby the o}d Act for enforceinent of the award 

Pag~ 
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ARBITRATION AND CONCILIATION ACT-Concld. 

was an incolt.~· '.-ight. It was certainly a right accrued. 
It is not impera 11\ c that for a right to accrue to have the 
award entorced under the old Act. that some legal 
proceeding for its enforcement. must be pending under 
that Act at the time the new Act came into force. 

Held, also, · that . if a narrow meaning of the 
phrase "in relation to arbitral proceedings" in section 85 
{2) {a) of the new Act is accepted. it is likely to create 
great deal of confusion with regard to the matters where· 
award is made under the old Act. Provisions for the 

· conduct of arbitral proceedings. are .vastly different in 
both the old Act and the new Act. Challenge of award 

. can be with reference to the condu.ct of arbitral 
proceedings. An interpretation which leads to unjust 
and inconvenient results cannot be 1accepted. 

Held, also. that a foreign award given after the 
commencement of the new Act can be enforced only 
under the ne:w Act. There is no vested right to have the 
foreign award enforced under the Foreign Awards 

\ 

(Recognition and Enforcemen,t) Act, 1961. The foreign. 
award given in the . case of Western Shipbreaking 
Corporation v. Clear Heaven Ltd. (Civil Appeal no. 4928 
of 1997) would be governed by the provisions of the new 
Act. 

Thyseen Stahlunion GMBH v. Steel Authority of 

vi 
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India Ltd. (2001) I.L:R. 80 (2). pat. · . 201 . . . 
Arbitration-clause 19 of agreement between the 

owner of the land and the builder being in two parts­
se.cond part, whether could be ignored on the plea ~f 
redundancy-the clause, whether to be read,as a whole­
there being no agreement between the par1ies about 
arbitration by Justice K.B.N. Singh. nor any order of the 
Court. Justice K.B.N. Singh, whether had the jmisdiction 
to arbitrate-want of jurisdiction in the arbitrator. 
whether rendered his award a .nullity. 

A plain reading of clause 19 of the agreement 
entered into between the owner of the land and the 
developer it is clear that while under the first part the 
parties agreed to get their differences settled by Justice 
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ARBITRATION-Concld. Page. 

K.B.N. Singh. under the ~econd part then;of they further 
agreed that they would appoint one arbitrator each who 
could appoint an Umpire if needed to arbitrate under 
the provisions of the' Arbitration Act. 

Held, that the plea of redundancy to ignore the 
second part of clause 19 carmot be accepted. The 
ordinary.rule is to read the document as a whole. Thus 
clause 19 of the agreement ought to be read as a whole. 

Held, further. there being no agreement by the 
parties about arbitration by Justice K.B.N. Singh, or an 
order of the Court in that regard, he did not possess the 
necessary jurisdiction to arbitrate the dispute between 

the parties. 
The jurisdiction of the arbitrator and the validity 

of the refe-rence has to be determin~~ with reference to 
the State of affairs as existing on the date of reference 
and not on the basis of any subsequent development. 
There can not be a post facto satisfaction about the 
existence of a dispute. The facts as existing on the date 

I 

.
0

f the reference and disclosed in the application and 
thus. brought· to the notice of the arbitrator would 
determine whether 'there was any pre-existing dispute. 

Held, that. the arbitrator committed error tu' 
·treating the letter/reply dated 24.9 ... 1991 by the builder 
as repudiation of the appellants claim and assumed on 
that basis that there existe~ a dispute between the 

parties.' 1 · • 

Held, further. that there being inherent lack 9f 

jurisdiction and the reference ~eing in:alid the ultimate 
. award must be treated as nulbty and IS accordingly set 

aside. . 
Mfs Sangita Housing Development Pvt. Ltd. v. 

Birendra Prasad Singh and anr. {2001) I.L.R. so· {2), Pat.· 3 H~ 
·central Excise Rules, 1944-sub-rule {1) of Rule 

's-Notiflcation No. 105/80-~.E. dated 19.6.1980 issued by 
Central Government exempting the payment of.excise duty on 
the goods falling under item 68 of the First Schedule to the 
Central Excise and Salt Act. 1944-Interpretation of. , 
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CENTRAL EXCISE RULES. 1944-Contd. 

Held, that a_ bare perusal of th~ N~tification 
shows that the Central Government under Rule 8 (1) of 
the Ce1ltral Excise Rules exempts goods in respect of 
first cle~rance for home consumption by or on behalf of 
the manufacturer from one or more factories upto a 
value not exceeding rupees thirty lakhs. The exemption 
would however be allowable on fulfilment of a condition 
as contained in the proviso to clause (ii) of the Notification 
which. says that an officer not below the rank of .an 

. Assistant Collector. of Central Excise to be satisfied that 
the sum total of the. value of the capital investment 
made on the plant and .machinery installed in the 
industrial unit manufacturing. "said goods under , ,_ . ' 

clearance" is not more than rupees . ten lakhs. On 
perusal of the proviso under consideration it would be 
clear that it dQeS not refer to any other goods under 
clearance except the goods falling under item 68 of Ute 
First Schedule to the Central Excise and Salt Act, 1944. 

Held.. further, that the value of the capital 
investment has to be in. respect. of the plant and 
machinery manufacturing the said goods viz. goods 
covered under Item No. 68 of the Tariff, clearances of 
~hich alone is taken il!to acco1:1nt in exempting from 

. payment of excise duty under the Notification in question. 
The said goods in the present case. is only liquid nitrogen. 
Thus value of investment in the plant~ and machinery 
manufacturing other goods not covered u~der Item 68 
has no relevance nor it is to be taken into account. 

Held, further, that such notifications by which 
exemption or other benefits are provided by the 
Government in exe.rcise of its statutory power: normally 
have some purpose and poJicy decision behind it. Such 
benefits are meant to be provided to the investors and 
manufacturers. Therefore. such purpose is not to be 

defeated nor those who may be entitled for it are to be 

deprived by interpreting the notification which may give 

it some meaning other than what fs dearly and plainly 

flowing from it. 

viii 
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Collector of Central Excise, Calcutta, etc. v. The 

Himalayan Co-operative Milk Products Union Ltd., etc. 

'(2001) I.L.R. 80 (2}. Pat. 247-
Code of Criminal Procedure, 1973-1-section 

340 (I)-Provisions whether attracted where no document 
produced ~ court or given in evidence in 107 Cr. P.C. 
proceeding-section 195 (1) (b}, whether applicable­
whether appeal iies from the order refusing to lodge 
complaint agal';lst the petitioner under sections 182/211 
of the Indian Penal Code -Appellate Court's direction to 
hold an inquiry under sectio~ 340 of the Code of 
Criminal Procedure-legality of~ · · 

Held, that 111 the instant case the admitted position 
is that no document had been produced or tendered in 

evidence in the proceeding under section 1.07 Cr. P.C. 
pending before the subdivisional Magistrate. Since no 
document was produced or given in evidence by the 
petitioner in 107 Cr. P.C. proceeding the question of 
directing an' inquiry under the provision of section 340 • 
(1) of the Code of Criminal Procedure does not arise at 

all. 
Held; further. that the impugned ord~r passed by 

the learned Sessions judge directing Sub divistot\al 
· Magistrate to make an inquiry in terms of section 340 

(
1
} of the code of Criminal Procedure is manifestly illegal 

and without Jt;risdiction. .. 
i Held, i:t.Iso, that the appeal was not ·mai~tainable 

because the Opposite party nos. 2 to 4 had filed a 
etttton before the Subdivisional Magistrate, Patna for 

~ling a compl~int against the petitioner under sections 

18212
11 I:P.C. ·which was rejected and against that 

order there is no provision for appeal in view of provision 
of section 195 (l) (a) 6f the Code of Criminal Procedure. 

smt. Bharti Tewati v. The State of Bihar and ors. 

(2001) I.L.R. 80 (2). Pat. ·338 
2__::section 482-Petiti?ners application for 

hi
ng entire criminal proceeding Initiated against 

quas , . - · 
them for an offence under sections 323/379/594/386 / 
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CODE OF CRIMINAL PROCEDURE 1973-Concld. 

34 of the Indian Penal Co<;le-magistrate after considering 
the statements r~corded on solemn affirmation- took 
cognizance of the offence-allegations made in the 
complaint prima facie constitutes an offence-whether 
proceedings a fit case for quash~ng under section· 482 
Cr. P.C. 

Admittedly there is aHe.gation and counter 
, allf?gation in between the comp)ainant and the petitioners. 
and it cannot be inferred at this stage that the allegations 
made ·by the complainant are false and fabricated. 

Held, therefore, it is not a fit· case where this 
court should exerci~e its inherent power under section 
482 Cr. P.C. ' 

Held, further, that there is no re'ason to quash 
.the complaint and the order taking cognizance. 

Md. Khursid Anwar. and· anr. v. State of Bihar.· 

X 

Page 

(2001) I.L.R. 89 (2). Pat. 270 

-3-section 482-. petition for qua~hing order .or' 
magistrate taking cognizance of offence under. section 
420 of the Indian Penal Code and 'under sections 138 
and 142 {b) of the Negotiable Instruments Act-whether 
barred under.Iaw. 

Where a· cheque issued in the name of the Bank 
bounced, and admittedly the cause of action had arisen 
on 11.ll. 1994 but the complaint was filed on 21.2.1995, 
i.e. more than one mo!lth after the cause of action had 
arisen. 

Held, that the on;ler taking cognizance of the 
offenc~ under section 138 of the Act is barred under law. 

Held, further, that in this case the cause of 
action had arisen for prosecuti&n under· section 138 of 
the Negotiable Instruments Act on 11.11.1994. Hence 
the complaint filed on 21.2. 1995 must be' held beyond 
time. 

. ! 

Chandan Kumar v. The State of Bihar and Anr. 
(2001} I.L.R. 80 {2). Pat. . 284 

·Fertiliser (Control) Order, 1985- Whether the 

Director of Agriculture-cum-:.Registering Authority-cum-
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FERTILISER (CONTROL) ORDER, 1985-Contd. 

Contro1ler under the Control Order could issue the order 
· dated 17.12.1998 indicating. districtwise allocation of 

fertiliser (Urea) to be,supplied by the petitioner-company 
under ECA quota for kharif season as well as ,~ail way. 
rake poihts from where supply had to be made.,-whether 
the order can be said to have ?een made under section 
3 of the .Essential Commodities Act, 1955 section 3-
Essential Commodities Act, 1955. 

Where the Central Government by notified Order 
had not delegated the power to the Director of Agriculture 
cum-Regi~tering Authority-cum-Controller under Fertiliser 
(Co~trol) Order. 1985, hereinafter referred to as the · 

. Control Ordec to issue any direction under the Control 

Order: 
Held, that the directions issued by the Direct~t of 

'Agriculture by order date~ 17.12.1998 indicating district­
wise allocation of fertiliser to be supplied by the petitioner­
company under E.C.A. quota for the khatif season as 
well as Railway rake points from where supply had to be 
made to the different districts ir;tdicated there in can not 
be said to have been. issued under section 3 of the 

Essential c;ommodities Act, 1955. . 
Held, further. that Director of Agriculture-cum­

Registering A~th~rity had. no authority in law to issue 
the direction allocating disttict-wise supply of urea by 
petitioner (~ar:tufact~rer) o~ inc6rporati~g other terms 
and conditions regardmg Railway rake pom~ as cohtained 

in Jetter dated 17.12. 1998. 
The learned Single Judge has rightly held that 

there "v.as . no . requirement in Form 'B' that godowns 
[nust-be located at ylaces where the Railway rakes were 

received. ~ 
/ The .directions contained in letter dated 1 7. 12. 1998 

even if treated to be regulatory in nature with a view to 
achieve the object of Control/Order, h~ve not been 
issued by the State Government. but by the Director of 
Agriculture-cum-Registering Authority, who under the 

Control Order has no such power. 

Page 
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FERTILISER (CONTROL) ORDER, 1985-Concl<;l. " Page 

State of Bihar & Ors. v. M/s Oswai ChemicalS & 
Fertilisers Ltd. & Ors. (200 1) I.L.R. 80 (2), Pat. 287 

Penal Code, 1.860. Section 182/211 See Code of 
I • 

Criminal Procedure. 1973-(1). (2001) I.L.R ·so (2) Pat. 338 

Industrial Dispute-with regard to the date from 
which wages and other benefits raised by employees of1 
Indian Tube Company. the Transferor Company. which 
they would get at par with the employees of Tata Iron 
and Steel Company. the Transferee Company-as per 
·clause 1!? of 'the scheme of amalgamation and order of 
Bombay High Court passed in Company Petition no. 89 
of 1994. whether the effective date fot giving benefits 
wages and other .benefits to them is 1..10.1985. 

Held, that the finding of the Industrial Tribunal, 
Ranchi that the effective date is 1.4.1983 from which 

. employees of the Indian Tube Company. the Transferor 
Company are entitled to get benefits of pay scale and 
deamess allowance at. pa:r with that drawn by the Tata 
Iron and Steel Company. the Transferee Company, is 
perverse in •Jaw· and contrary to clause 15 of the 
amalgamation scheme and . the order passed by the 
Bombay I-ligh Court in Company Petition no. 89 of 1994. 

Held, further. that the 1effect~ve date as per the 
amalgamation scheme is I. I 0. I 985 for the purpose of 
giVing benefits of the wages and other benefits to the 
employees of the Transferor Company. 

Tata Iron and Steel Company f.:,td. v. The Presiding 
Officer and ors. (200 I) I.L.R. 80 (2). Pat. 274 

Jurisdiction-~he appellaqt having had the 
knowledge of his dismissal at Battalik which is outsid.e 
the territorial jurisdiction of the Patna High Court-. Writ­
application against the order of his dismi!:isal. whetJ1er 
could Jie in the Patna High Court. 

Held, that it is settled law that in case cf order of 
dismissal. the order becomes effective when it is · 

communicated. published or known to the person 

concerned. 
Held, further. that as the appellant had already 

n1e knowledge of the order of his dismissal at Batta1ik 

\ 
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JURISDICTION-Concld. 
\ 

itself. the order of disrnissa.l had already taken effect and 
subsequent notice sent to his mother does not form 
integral part of the cause of action and as &uch no part 
of the cause of action had arisen within the territorial 
jurisdiction of this court. ~ , 

Sushi! Kumar Pandey v. Union of India & ors. 
(200 IJ I.L.R. so· (2). Pat.. , 

Promotion--on the basis of seniority-curn-m~rit, 
whether persons haying minimum merit, being senior 
could be entitled to be promoted-respondents directed 
to consider as to 'whether the petitioners are entitled to 
restoration of their seniority, if on the basis of 'seniority­
cum-rnetit' the petitioners were fit to be promoted in. the 
s'ame transaction. · . 

Held, that after National Bank 'for Agricultural 
and Rural Development. hereinafter referred to as the 
NABARD. issued revised guidelines for promotions in 
Regional Rural Bank on 3I.l.2.l984 which was adopt~d 
by the Board of Directors of the Respondents Bank on 
30-l-1987 circulated on 10 .. 2.1987, the cases for 
promotion of pr-t itioners · had· to be c~msidered in 
accordance with those guidelines. · . 

Held, 'further, that denial of prc>motion to the 
petitioners based as it was on comparative assessment 
of the merit of the persons concerned, can not be said 
to be in accordance with la\.y. The posts of Fidd 
Supervisors a~d Officer/Branch_ Manager b<-inc. . ,11 _ 

selection posts!. selection was meant for a limi 11-d p 111i.,ose 
to find out tf the person possessed minimum mc1·u. the 

urpose was not to mak~ a comparative evaluation of 
~erit and in that process passover the senior on the 
ground that his Junior poss~ssed more merit even though 
the senior possessed the minimum merit .. The non­
promotion of the petitioners '9eing on th.e basis of merit, 
seniority taking the back lSeat. the decision in making 
promotions were not in accord~n~e. \vith law. , 

Held, also, that. the respondents ~e directed to 
consider as to whether' the petitioners are ·.entitled to 
restoration of tJ::leir seniority. I~ on the correct ·application 
of the principle of "Reniority-cum-merit' the petitioners 

Page · 
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were fit for promotion in the same transaction. there can 
be no justification not to restore their seniority from the 
due dates.· 

Kumud Ranjan & anr. v. Afunger Kshetriya Gramin 
Bank & ors. (200 1) I.L.R. 80 (2). Pat. 

Service-1-Dismissa:l of Enforcement Sub 
Inspector. Gopalganj-Constitution of India.-J.Article 311 
(2)' Proviso (b)-indicating the reasons for not holding an 
inquiry-legality of-Transport' Commissioner himself is 
accuser, whether can pass ord~r ~f dismissal being the 
disciplinary a!Jthority-Doct1~ne. of necessity. 

Held, that once ·the order has been passed in 
exercise of power, under the second proviso to Article 

. 3 I 1 (2) of the Constitution of India indicating the 
reasons for not holding an inquiry .the order attains 
finality in view of the provision contained under clause 
(3) to Article 311 of the Constitution of India resulting 
into dismissal of the appella'nt from service. 

Held, further. that this is really a case where 
doctrine of necessity will have to be applied as neither 
any superior officer in. the State could have courage to 
take any action in the matter nor the Government is 
interested in taking action in the. matter and in such a 
situatior: if the disciplinary authority Will sleep over the 
matter the result would be that the law breakers will 
have supremacy ·and it will encourage the _law breakers 
to harass the officers in discharging their official duties. 

Held, also. that from the.perusal of the impugned 
order it is clear from the circumstances mentioned in 
the order including the episode of 18.1:2001, the conduct 
of the appellant, protection given by the high-ups of the 
State to the appellant and the conduct of the persons 
who have taken the office of the Ti·ansport Commi&sioner 
to ransom to. show that the holding of the inqLtlry is not 

reasonably practicable in this case. , 

Sita Ram Paswan. v. T,he State of Bihar & others 
(200 1) I.L.R. 80 {2}. Pat. 

• 
2-termination of, services of petitioners appointed 

on ad-hoc/daily wages and were continued in service 

xiv 
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'C • ' from time to time· •or long period. Iegalit}' of--persons 

similarly situate. appointed later than the pelitione.rs 
were regulai·ised by order of High Court-p~titioners, 
whether deserve to be continued in service in view of 
Articles 14 and~ 16 of the Constitution-Constitution-

Articles 14 and 16. 
The services of the petitioners were· cpntinued 

from time to time in the Bihar Rajya Sahkari Bhoomi 
Vikas Bank Ltd. and their. services were n~gularrsed 
when the Bank failed to fill up the vacancies in a regular 

n1fll1De!·· 
Held, that impugned orders of tern.1ination of 

their services are illegal. arbitrary and against eq~ity 

and are quashed. 
Held, furtheL that in yiew of services of 

·employees of the Bank appointed lat;--r than the 
petitioners. having been regularised in seJ·vice on account 
of orders passed by High Court in various writ-petitions. 
the petitioners deserve to be continued in service in view 

of Ari:icles 14 and 16 of the Constitution. 

Page 
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Before D.P. Wa.dhwa and M.H. Shah, JJ. • 

1999 
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Thyssen Stahlunion GMBH.·· 

v. 
Steel Authority of India .. Ltd. 

' . 

VOL LXXX (2) 

Arbitration and Conciliation Act-1996 (Central Act No. 
XXVI of 1996). section 85 (2) '<lt), the eXpression. "in relation to 
arbitral proceedings". interpretation of-whether would cover not 
only the proceedings pending before the Arbitrator but would also 
cover the proceedings· before tJ:e Court and any other proceedings. 
which are required to be taken under ·Arbitration Act. 1940 
(Central Act no. I of 1940}, for the Award becoming a decree under 
section 17 of the Arbitration Act, I 940-provisions of Arbitration 
and Conciliation Act, 1996 whether will be applicable in respect of 
arbitral proceedings which commenced on or after Act of 1996 
came into force-foreign award given after commencement of 

. Arbitration and Conciliation Act, 1996. whether can be enforced 
· Uflder the Act of 1996.,-whether there is vested right to have· the 
foreign award enforced under the Foreign Award (Recognition and 

• Enforcement) Act, 1.961. · 

Held, that Arbitration Act, 1940, hereinafter referred to as 
the old Act: ~hal1 apply in relation to' arbitral proceedings which 

·have commenced before the coining into force of the Arb1t1·ation 
and Conciliation Act. 1996, hereinafter referred to as the new Act. 
Hence the award given on September 24,. 1997 in the case of 
Thyssen Stahlunion 'a.M:B.I-1. V. Steel Authority of India {CiVil. 
Appeal no. 6036 of 1998) in which the• arbitral proceeding 
commenced b~tore the new Act came into force on January 25·. 
1996, would be enforced under the provisions of the 9ld Act. 

Held, further, that the phrase "in relation to arbitral 
prqceedings" in section 85 {2) {a) of new Act, cannot be given a 

In lhe Supreme Court of India. · 

Civil Appeal No. 6036 of 1998 with 4928 of 1997 and Civil Appeal No~ 61 of 
f999. 

Civil Appeal no. 6036 of 1998 arising from"'Execution Petition no. 47 of 1998 
daled 21.9.1998 of Delhi High Court, Civil Appeal no. 4928 of 1997 arising 
from Civil Revision No. 99 of 1997 dated 27.4.1997 of Gajral High courl and 
CivJl Appeal no 61 of 1999 arising from Civil. Suit no. 52 of 1996 dated 
16.7.1998 of Himachal Pradesh High· Court. 
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narrow meaning to mean only pendency of the arbitration 
proceeding before the Arbitrator. It would cover not only proceedings 
pending before the Arbitrator but would also cover the proceedings 
before the Court· ·and any proceedings which are required to be 
taken under the old Act for award becoming decree under se'et ion 
1 7. thereof and also appeal arising therefrom. 

Held, further. that 1~ cases where arbitral proceedings have 
commenced before the coming into force of the new Act ·and are . 
pending before the Arbitrator. it is open to the parties ~o agree that 
the new Act be applicable~ to such arbitral proceedings and they 
can so agree even before Lhe coming into force of the new Act. 

Held, fi.1rther, that the new Act would be applicable in 
relation to arbitral proceedings which commenced on or after the 

new Act came into .force. 
Held, further. that clause 25 contained in the arbitration. 

agreement in the case of M/~ _Rani CofLSiruction Private Ltd. v. 
Himachal Pradesh State Electnctty Board (Civil Appeal no .. 61 of 

19991 
does admit of the interpretation that the case is governed by 

the provisions of the new Act. . . . 
Held,, further. that once the arbitral proceedings have 

commenced. it cannot be stated that right. to be govern~d by the 
old Act for enforcement Of the award was an incohate right. lt was 
certainly a right accrued. It is not imperative that fof" a right to 
accrue to have the award enforced under the old :Act that some 
legal pr~>ceed~ng for its enforcem~n~ must be .pending under that 
Act at the ume the new Act came mto force ... 

ll~ld, also: ·that if a narrow meaning of the phrase "in 
relation io arbitral proceedings" in section 85 (2) (a) of the new Act 

ted. it ts likely to create great deal of confusion with regard 
is accep . .· 
to the matters where award is ~ade under the old Act. Provisions 
for the conduct of arbitral proceedings are ·vastly different in both 
the old Act .and the new Act. Challenge of award can },e with 
reference to· the conduct of arbitral 'proceedings. An interpretation 

h h 
leads to unjust and inconvenient results cannot be accepted. 

W iC , . .. 
. Held, also. ·that a foreign award given after the. 

· cement ·of the new Act can be enforced only under the 
oomm~ · . . 
new Act. There is no vested nght to have . the foreign award 

r: d under the Foreign Awards (Recognition and Enforcement) 
en,orce d 1 . • 

· 
19

61. The foreign awar g ven m the case of Western 
Act, Cl He L 
Shipbrea!dng Corporation v. ear . aven -~d·: {Civil Appeal no. 
4928 '?f 1997) would be governed by the provtslOns of the ne'o/ Act. 
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Cas~· laws reviewed. 

Appeals against the judgments of Delhi High Court. 
Gujrat High Court and Hilnachal Pradesh. High Court. 

The facts of the cases material to this report are set 
out in the judgment of D.P. Wadhwa, J. 

D.P. Wadhwa, J. 

The Facts 

These three appeals raise three different que~tions relating 
to the construction and interpretation of Section 85 of tht: 
Arbitration and Conciliation Act. 1996 (the ·new. Act' for short) 
_which contains repeal and saving provision of the three: Acts. 
namely, the Arbitration (Protocc;>l and Convention) Act 1937. the 
Arbitration Act.. 1940 (the ·old Act' for short) the Foreign Awards . '· 
(Recognition and Enforcement) Act. 1961 (the 'f<~oreign Awards Act' 
for sh01-t). 

This Section 85 of the new Act we reproduce at the out set : 

':85. Repeal and sminJ!-(1} The Arbitration (Prmocol and Convention) i\cl. 

1937 (6 of 1937), the Albitn:ttlon Act. 1940 (10 of 1940) and the Foreign 

Awards (Recognition and Euforet:mentl Act:. 1961 (45 of 1961) are hcrf'by 

repealed. 

(2) Nol.wit hstan.ding :-;uch repeal. 

(a) Lhe provisions of the said enactments shall apply In t·elalion to 

arbitral proceedings which commen<;cd belorc this Act came into 

force uniess otherwise agreed py the parties bu1, this Act shall 

apply in relation to arbitral proceedings which commenced nn or 

after this Acl comes into force: 

(b} all rules rr~ac~e and" notifications publlshecl, under the said 

enactments shall, to the extent to '~hlch they are not repu~nant 
to this AcL, be deemed respectively to have been matte or lssut~d 

under this Act." 

In the case of Thyssen Stahlunton GMBH (CA No. 6036 of 
199t3) the contract tor sale and purchase of prime cold rolled mild 

steel sheets in coils contains arbitration agreement. Helevant 

dauses are as under : 

"Clause 12 : LEGAL INTERPRETATION 

12. 1 This ·contract shaH be governed and construed in 
accordance with the Laws of India for the time being 
in force. 
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12.2· To interpret ·an commercial terms and abbreviations 
used herein which have not been otherwise defined. 
the rules of ... INCOTERMS 1990'" shaH be applied. 

Clause 13 : SETTLeMENT OF DISPUTES 

Al1 disputes of differences whatsoever between the 
pcu·Ues hereto arising out of or relating to the 
cof].stiuction. meaning or operation . or effect of this 
contract or the .. breach thereof shaH unless amicably 
settle~ between the parties hereto: be settled by 
arbit•.·ation in accordance with the Rules of Conciliation 
and Arbitration of the 1ntei·naUonal Chamber of 
Commerce (ICC). Paris. France by a sole Arbitrator 
appointed by the Chairman of the Arbitral Tribunal of 
the Court of Arbitrtlti«?n of ICC and the award made 
in pursuance thereof shall be binding on both· the 
-parties. The venue for the arbitration proceedings 
shall be New Delhi. India. 

Dispittes and differences having arisen, the' arbitration 
proceedings c.;ommenced on Sept.ymber 14. 1 ~95 under the old . 
Act. On this date request for arbitration. was made to the ICC 
under the arbitration clause in the contract. Mr. Cecil_Abraham of 
the Malaysian uar was ap~ointed so.le at~bitrator on November 15. 

1995 
.. Terms of reference m ,the arbitration were finalised on May 

.
13 1996

. Hearing befdre the sole arbitrator took place .. fmm 
Ja~uary 7 .. 1997 till January 28. 1997. Award was given 011 

September 24-,1997. ~y ~his time on _January 25, 1996 the new 
Act had come into force. On Octobe1 13, ·1997 Thyseen filed. a 

·t· ' in the Delhi High Court under Sections 14 and 17 of the 
petl 10n . · 
old Act. for making the award ~~-le of court (Arbitration Suit ·'No. 

A/97) 
While these proceedmgs .. were pending -in the High 

352- . . ·. ' . . ~ 
Court. Thysen. on February 12. ~ 9_98, filed an applicaticm under 

. 151 of the Code of CIVIl Procedure for stay of the 
Section · . . .. · · · 
proceedings. On the follo"':l~g q~y Thyssen hied an application in 
the High court for executiOn of the award under the new Act 
(Execution Petition No. 47 /98). The g~ound taken was that the 

b
. t'·on proceedings had been termmated with the making of· 

ar ttra 1 · · . 
the award on September 24., 1997 and. thet:efore; the new Act was 
applicable for enforcement of the ~ward. , rhe. re~~on~enC Steel· 
Authority of India Ltd. (SAIL). o~posed. tht .. mamtmnab1lity of the 

t
. n petition sAIL also ftled objecttons to the awar·d. m1 

execu 10 · · 
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various grounds under the old Act. The q1,1estion which arose for 
consideration· is : · 

Whether the award wpuld be govemed by the .new Act for 
its enforcement or whether provisions of the old Act would 
apply ? · 

A learned s.ingle Judge of the Delhi' Higl) Court by judgment 
dated September 21. 1998 held that proceedings would be govemed 
by the ~ld Act. Thyssen Stahlunion GMBH feeling aggrieved filed 
this appeal {CA 6036/98). · 

In . the case of Westem Shipbreaking Corporation {CA No. 
4928 of 1997) urider Memorandum of Agreement dated )\Jovember 
4, 1994 M/s~ Clareheaven. Ltd. agreed to sell -to ~Western 
Shipbreaking Corporation a ship "M:v. Kaldera". Clause (19) of the 
Memorandum of .Agreement contained arbitration clause which is 
as under : · · ,fr. . 

"If any dispute should arise in connection :with the 
interpretation In fulfillment of this contract. same shall be 

' dec.ided by arbitration in the city of London. U.K. with 
English law to ·apply and .shall be referred to a single, 
arbitrator to be appointed by the parties hereto. If· the 
pati:ies cannot agree on the appotntment of the single 
w·bttrator. the dispute shall be· settled by three arbitrators, 
each party appointi~g one ar])itrator ..the 'third being 
appointed by London Maritime Arbitration {sic) Association . . 
in London. · 

. If one party fails to appoint an arbitrator either or by way 
of substitution for two weeks after the other party having 
appointed his arbitrator. has sent the party making default 
notice 'by. -mail, cable or telex to make the appointment. 
London ·Maritime Arbitration (sic) Association shall after 
application from the p~rt:Y. having. appointed his arbitrator 
also appoint on behalf of the party makin~ default. 

The Award rendered by the arbitrators shall be final binding 
upon the parties and may if necessary be enforced by an.Y 
court or· any other competent authority in the same manner 

" as a document.· in the court of justice." ·· . ,, ' 

Arbitration proceedings in this case were held in ·United 

King~om prior· to the enforcement of the riew Act~ The award was 
made on Februa.ry 25, 1996 in London. The question which arises 

for consideration is : 
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Whether the award is governed by the provisions of the new 
Act for its enforcement or by the f<'oreign Awards Act ? 

A learned single Judge of the Gujarat High Court by the 
impugned judgment .dated Ap1il 21. 1997 held that the new Act 
would be applicable. ·Western Shipbreaking Corporation is aggrieved . 
and fi1ed appeal ag~inst that judgment (CA 4928/97). 

In th.e case· of M/s. Rani Constructions Pvt. Ltd. (CA No·. 61 
of 1999) under the .contract which was for the construction of 
certain works of the H(machal Pradesh State Electricity Board, 
there was an arbitration agreement contained in clause 25 which. 
in relevant part. is as under : · 

"Subject to the provisions of the contract to the contrary as · 
aforesaid, the provisions of the Indian Arbitration Act. 1940 
or any statutory modification or re-enactment thereof and 
the rules made thereund~r and for the • time being in force 
shal1 apply to aU arbitration proceedings under this clause." 

Disputes having arisen. thest• were referred to the sole 
arbitrator on December 4. 19 93· ,'~'he adJitrator gave his ~ward on 
February :23. 1996 after the new Act had come_ into force. 0~ 
account of difference of opinion in t~o judgments of the Himachal 
Pradesh High court. both rendered by single Judges. as to whether 
it is old or new Act will appl:Y1 a-learned single Judge of tbe High 

, Court referred the foiJowing question to a larger Bench : 
··Whether the agreement ref~rred to in Section 85 {2) (a) of 
the Act of 1996. for the purpose of applicability of the said 
Act to the pending arbitral proceedings which had ah-cady 
commence<;l· under the Act of 1940 is one necessa 1·iJy to be ... 
entered into after the comf!lencement of the Act of 19S€> 0~ 

clause to that effect in an agreement already entered any . b 
14 

. 
into between the parties·~. e ore. the. enfor~ef1l<'nt of the Act 
of I996 would be s.uffici~nt for th~t purpos('. ·· 

Reft~rence question does not appear ~o han· lwc•n happily 

d d What it means is that ,when clause (a) of Sect fhn H5(2) of wor e . " 
th . Act uses the expression unless otherwise agn"'<'d by the 
e~w . . 

parties" 'can ~he partieS. agree for the ap'pJicability of t Jw new Act 
before the new Act comes into force. or t?ey hav~ necessarily to 

I · after the new Act comes mto force. agree on y · . . 
'The Division Ben~_h of the High Court by the impugned 

judgment dated July .16. 1998_held that clause 2~ of the agn·c~r~ent 
"does not, admit of interpretatiOn that th.is case IS governed by Act 

of 1996". 
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Arguments have been. addressed in considerable detail for 
and against the application of the new Act or the old Act in the 
cases of Thyssen and Rani Construction .and the Foreign Awanls 
Act in the case of Western· Shipbreaking Corporation. We would. 
however, refer to these argun1ents in brief in so far we consider 
these to be relevant to decide the issues before us.· 

The Submissions : 

Mr. F.S. Narimari. who appeared for Thyssen. ·made the 
following submiss-ions : 

I: · Termination of arbitral proceedings by the final arbitration 
award and the enforcement of the award are two separate 
proceedings. Under Section 32 of the new Act arbitral 
proc~edings shall terminate by the final award or by an 

·order of the · arbitra! tribun·al :under· sub-section (2) as 
provided therein. Thus af~r the arbitral proceedings are 
terminated and final award made. refe1·ence has to be made 
to the new Act for enforcement of the award as when award 
was given old Act stood repealed. . 

2. In view of the savings pmvision under clause (a) of sub­
section · (2) of Section 85 of the 'new Act it is not necessary 
tQ refeT to Section 6 of the General Clauses Act, 1897. 

3. New act is based on UNCITRAL M?del Laws. It. is. a 
progressive Act. Objects which led to passing of the new Act 
should be kept in view. For this. reference may be made to 
the Preamble of the new Act as well.· In the Statement of 
Objects and Reasons. the objectives behind introduction of 
the New arbitration law have been explained. 

It· is clearly intended .that the· enforcement of the award 
given 'after the new Act came into force would be governed by th~ 
new Act. 'Interpretation of the pro\r~sions qf Section 85 has to be 
purposeful which advances the object of the n_ew Act. In Sundaram 
Finance Ltd. vs. NEPC India Ltd. (1999 (2) SCC 479) the question 
that arose for consideration was 'whether under Section 9 of the 
new Act court has jut·isdiction to pass interim orders even before 

arbitral proceedings commence and before an arbitrator is 

appointed. Under this Section court is empowered to pass interim 

orders before or during arbitral proceedings or at any time after 

the makin# of the arbitral award but before its enforcement. 

During the course of discussion this Court referred to the: statement 
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of objects and reasons which lt:;9 to the promulgation of the new 

Act and said : · · 
.. The 1996 Act (new Act) is very different from the Arbitration 
Act. 1940 (old Ac.t}. The provisions of this Act have, thet·efore. 
to be interpreted and construed independently.,and in fact 
reference to the 1940 Act may actually lead to 
misconstruction. In other words, the provisions of the 1 B96 
Act (new Act) have to be interpreted being uninfluenced by 
the principles underlying the 1940 Act'(old Act). In order t.o 
get- help in construing these provisions. it is more'relevant 
to refer to the UNCITRAL Model Law t·ather than the 1940 

Act." 

4
. taw governing arbitratibn proceedings can be different than 

that governing the award. In this connection reference may 
be made ·.to a decision of this Court in Sumitomo fleavtJ 
Industries Ltd. vs. ONGC Ltd. and others { 1).- ·\ 

In sumiwmo, Heavy Indus~tries Ltd.'s case {supra) under the 
arbitration agreement between the parties proceedings were-to lie 
held at London in accordance with the provisions of International 
Chamber of Commerce and the rules made the~eunder as amended 

·from time to time. Awar9 was made on June 27,, 1995. ONGC Ltd. 
filed a petition in the High Cou~ at Bombay· praying ~hat the 
respondent be directed. under SectiOn 14 of the old Act to file the 
awat·d in that court. It w~s contended by ONGC that the award 
was invalid. unenforceable and liable to be set aside under the 
provisions of the Arbiti~ation Act. 1940. This ~etition of the ONGC 
was' allow~d by the Htgh Court. It was noticed that during the 

C 
of preliminary hearing in. the Queens Bench Division 

cours . . 
Commercial CoLtrt, in London, Potter. J. had observed that one of 
the aspects of the case for consideration was : 

· "(4 ) The curial l<;lw. i.e .. the law governing the arbitration 
proceedings themselves. ~he manner. in which the reference 
is to be conducted. It governs the procedural powers and 
duties of the .~rbitrators, que·stions of evidence. and the 
detenntnatton of the proper law of the contract. .. 

Decision of the Bo.mbay High Court was challapged in this \Court. 
This court said that the c,en~ral issue ~n the appeal was as to what 
wa~ the area of operation of the curial' law and went on ,to observe 

as under :- , , 
(i)-:{1.998) 1 s.c.c. 305. 
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·'The conclusion that we reach is that the curial law 
operates during the conti:puance of the proceedings before 
the arbitrator to govern the procedure and conduct thereof. 
The courts administering the curial law have the authority 

· to entertain applications by parties to arbitrations being 
conducted within their jurisdiction for the purpose of 
ensuring that the pr?cedure that is adopted in the 
proceedings before the arbitrator conforms to the 
requirements of' the curial law and tor reliefs incidental 
thereto. Such authority of the courts administering ·the 
curial law ceases when the proceedings before the arbitrator 
are concluded . 

. The proceedings before the arbitrator commence when he 
enters upon the reference and conClude with the making of 
the award. As the work by Mustill, and Boyd (in Law and 
Practice of Commercial Arbitration in England, 2nd Edn.) 
aforementioned puts .it, with the making of a valid award 
the arbitrator's authority. ··powers and duties in the reference 
come to an end and he is "functus officio" (p. 404). The 
arbitrator is not obliged by law to fHe his award in court but 
he may be asked by the party seeking to enrorce the award 
to do so. The need to file an award in court arises only if 
it is required to be enforced. and tht:! need to challenge it. 
arises if it is being enforced. The enforcement process is 
subsequent to and independent of the proceedings before 
the arbitrator. It is not gov~rned by the curial or pro_cedural 
law that governed the prpcedure that the arbitrator followed 
in the conduct of the arbitration." 

5. Section 85 of the new Act provides for a limited repeal. This 
Section be contrasted with Section 48 of the old Act. which is 
as under:-· 

~48. Saving for pendh1g references-The provision; of this Act shall not 

apply to any reference pending ?.t the commencement of this Act. to which 

the law in force immediately before lhe comm~ncemenmt of this Acl shall 

notwithstanding any repeal effected by ti1is Act continue to apply." 

This departure from. the lc;tnguage used in S('dion 48 of the old Act 

is deliberate and has to be given effect to while considering the 

scope of Section 85• of the· new Act. 

6. Assuming that Section 6 of the General Clauses Act appJies. 

the question whether a party gets a rights at the time when 
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the arbitration proceedings commenced under the old Act 
' and that the award given~aft~r coming into force of new Act 

would yet be governed under the old Act. can be answered 
· only if any vested right _accrued to the party. Vested rights 

accrue when proceedings for enforcement of the award are 
taken and not before that. Right to ta~e advantage of an 
enactment is not ·a vested right. One cannot have mere 
abst~act. right but only accrued right. Until award is made 
no party has an accrJ..led right. Till . the award is made 
nobody knows his rights. In this connection reference may 
be made to a decision of the Privy Council in Abbqii vs. The 
Minister for LandS (1}, which was followed by this Court in 
Hungerford Investment Trust Limited vs. Haridas Mundhra 
and ot:hei·s {2). Reference may also be made to another 
decision of this Court in D.C. Bhatia and others vs. Union 
of India and another (3). 

· In Abbott vs. The Minist.~;_for Lands (supra) the Court said 
that "the mere right. existing at''the date of a repealing statute, to 
take advantage of provision~ of the statute repealed is not a "right 
accrued" within the meaning of the usual saving clause ... The 

11 t had contended that under the repealed enactment he 
appe an . . 
had a right to make the addtti?nal conditional purcha~e. and this 
was a ··accrue.d rtght" at the time Crown Lands Act of 1884 was 

d 
·d that notWithstanding the repeal it remained unaffected 

·passe an 
by such repeal. The .1884. Act· ha~ repealed earlier Crown Lands 
Act of 1861. The Board observed .-

·~u has been very common in the case of repealing statute 
to save all rights acc1Lled. If it were held that the effect of 
this was to leave it open to any ·one who could have taken 
advantage . of any of the repealed enactments still to take 
advantage of.them. theresult woul~ be very far-reaching. 

It may be. as Wind eyer J. observes. that the powei_" to take 
advantage of an enactment may ~thout impropriety be 
termed a '"right:•. But the. question 1s ·whether it is a "right 

d .. within the meamng of the enactment which has tc> 
accrue -
be constru~d. · 
Their Lordships think not, and they are c~:>nfirmed in this 

. . ' by the fact that the words 1·elied on are found in op1mon _ · 
{1) (1895) A.C. 425 {P.C.) 

!2) ( 1972) 3 s.c.R. 690. 
(3) (1995) 1 . s.c.c. 104. 
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conjunction with the words "obligations incurred or imposed" . ... 
They think that the men~ 'right (assumirtg it to be properly 
so called) existing in the members of the community or any 
class of them to take advantage of an enactment. without 
any ad done by an individual towards availing himself of 
that right. cannot properlY. be deemed a ··nght accrued" 
within the meaning of the enactment. 

Even if the appellant could est~blish tl}at the language of 
sect. 2(bl was sufficient to reserve to him the right for which 
he contends. he would have to over come further difficulties. 

·That enactment only render~ ··nghts accrued" unaffected by 
the repeal "subject to any express provisions or'this Act in 
relation thereto". · 

This Court in Hungerford Investment Tr-ust Limited vs. Haridas 
Mundhra and others (supra) fol1owed decision of Privy Council in 
Abbott vs. The Minister for Lands (supra) holding that the rnere 
right to take advantage of provisions of a11; Act is not a~ accrued 
r·ight. 

In D.C. Bhatia and other·s vs. Union of India and anoLher 
(supra) the question which arose for consideration before this 
Court related to the int~rpretation and constitutional validity of ' 
Section 3(c) of the Delhi Rent Control Act. Delhi Rent Control Act 
was amended with effect from December l. 1988 when Section 
3(c) wasjntroduced which provided that the provisions of that Act 
will not apply to any property at a monthly rent exceeding Rs. 
3.500/-. This Coun while upholding the constitutional validity of 
the provisions as contained· in Section 3(c) of Delhi Rent Control 
Ac!. observed that ''we are unable to uphold the contention that 'the 
temmts had acquired a vested right in the properties occupied by 
them under the statute. We are of the view that the provisions of 
Section 3(c) wi1l also apply to the premises which had already been. 
let out at the monthly rent in. ,excess of Hs. 3500/- when. the 
amendment made in 1988 came into force": One of the_ contentions 
raised by the tenants was that they had acquired vested rights 
which could not be disturbed unless the amending Act contained 

specific provisions to that effect. They said th~t under the existing 

Jaw tenants had acquired valuable property nghts and they could 

neither be evicted nor the rent could be enhanced and that even 

, suit could not be brought against a tenant on the expiry of the a . . 
lease. This Court repelled the contention and said :~ 
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7. 

.. 52. We arc unable to uphold this contention tor a 
number of reasons. Prior to the enactment of the Rent 
Control Act by the various State Legislatut·es. the legal 
relationship between the landlord and tenant was governed 
by the pt~ovisions of the Transfer of Property Act. Delhi Rent 
Control Act provided protection to the tenants from drastic 
enhancement of rent by the landlord a13 well as e\~iction. 
except on certain specific grounds. The legislature by the 
Amendment Act No. 57 of 1988 has partially rept~aled the 
Delhi Hent Control Act. This is a case of express repeal. By 
Aincnding Act the legislature has withdrawn the protection 
hithet-to enjoyed by the tenants wJ:ld were paying Rs. 3500 
or above as monthly rept. If the tenants were sought to be 
evicted prior to the amendment of the Act. they could have 
takc1~ advantage of the provisions of the Act to resist such 
eviction by the lan~lord. But this \Vas nothing· more than a 
right to take advantag~ of the enactment. The- tenant. 
enjoyed statutory protectiOn as long as the statute remained 
in force and was app1ica~le to him. Jf the statute ceases to 
be open:ttive. the tenant cannot c1aim to continue t(l have 
the old statutory protection. It was obse1ved by Tindal. C.J .. 
in the case of Kay v. Goodwin [(1830) 6 Bing 576 : 130 EH 

1403) :(ERp-1405) 
·'The effect of repea1ing a· statuts Is to obliterate it ~s 

completely. from the rec~rds of the parl~ament as if it had 
never been passed: and, 1t must be cons1dered as a law that 
never existed. except for the pupose of those actions which 
were l:ommenced. prosecuted, and conc1uded whilst it was 

1 
.. 

an existing aw. 

53. The. provisions of a repealed statute cannot be 
relied upon after it has been: reiJealed. But,. what has, been 
acquired under the Repealed Act cannot be disturbed. But. 
if any new or further step is needed to be taken under the 
Act. that cannot be takep· even after the Act is repealed:· 

The expression .. in relation to" appearing fn Section 85 til 
(a) of the new Act refe~·s to st~ge of arbitration p.-oceeding:-; 
under the old Act. Reference IS made to various provisions 
of the new Act employing the words .. arbitral proceedings" 

... ,
1
rbitra1 proceedings and award" to stress that in the 

01 
C,. d"t•• t 

Act there are 1 tcren stages in the process of 
new · · 

, arbitrc:1tion. Section 42 of the new Act uses the expt•t::ssion 
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Harising out of that agreement and the arbitral proceedings". 
There is a difference btween the1expressions "arising out of' 
and that "relating to". 

< I 

8. Section 36 of the new Act is a deeming . provision which 
provides for the enforcement of the award as if it is a decree 
of a civil court under the Civil .Procedure Code. This stage 
comes after application for setting aside of the arbitral 

I ,, 

award under Section 34 has been dealt with .. This Court in 
Oil and Natural Gas Commission vs. · · We stem Company of 
North America (I) while dealing with the old Act said that 
till an award is transformed into a judgment and decree 
under Section 17 of the Arbitration Act, 1940. it is altogether 
lifeless from the point of view of its enforceability. Life· is 
infused into the award in the sense of its becoming enfor-

< ceable only after it is made rule of the court upon the 
judgment and decree and, in t~rms of the award being 
passed. 

9. Claim of the respondents that they had acquired vested 
right to challenge the award under the old Act in view of 
Section' 6 of the Generaf'ctauses Act is also incorrect. In 
this connection reference be made to Section 100 of the 
Code of Ciyil Procedure·. which was ?mended by Section 37 
of the Code of Civil Procedure (Amen'dment) Act. 1976. Now. 
by Section 100 provisions of second appeal were made more 
stringent. But then the right which a , party had acquired 
before the amendment came into operation was saved 
specifically by clause (m) of Section 97 of the Code of Civil 
Pmcedure (Amendment) Act, 1976 . 

. Mr. S.G. Des~i, learned counsel appearing for Rani, 
Constructions. ·supported Mr. Nariman in his submissions. He 
also said that the expression ''in relation to" appearing in Section 
85 (2) (a) refers to differtrnt stages of arbitration proceedings under 
the old Act and does not cover the proceedings after !he award is 
given. We summarise his submissions as wen : 

1. Parties can agree to the ;.~applicabili~y of the new Act even 
before the new Act comes into force. There is, however. bar 

that they cannot agree to the applicability of the old Act 
after the .new Act has come into force when arbitration 
proceedings though under an agreement under the old Act 

commence after the coming into force of the new Act. 
( J) (I gB7) 1 S.C.R. 1024. 
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Reference may be made to Sir Dinshaw Manelgi Patit vs. 
G.B. Badkas &. others (I) for the expression "for the' time 
being in force" and also construction of the similar expression 
in Devlcumarsi.n.gji Kastw·chanciji vs. State of Madhya Pradesh 
and others (2).- In Sir I1lhshaw ~nelgi Patit's case the 
question before. the High Court was the scope of the , 
expression. "in any law for the time being in force" as 
appearing in Clause (g) of Section 19 ( 1 l of the Defence of 
India Act. 1939. This clause is as under : 
"(g) Save as provided in this section and in any ru Ies made 
thereunder. nothing in any. law for the time being in force 
shall apply to arbitrations under this section ... 

The learned single · Judge of the High Co~trt "Considered the 
expression "law for the time beihg in force" and said that the 
nc'ttural import of the words "fm· the time being" indicate indefinite 
future state of thi_ng. and in this connection reference was made 
to Stroud's Judicial Dictionary. {3rd Edition) Vol. N page 3 030 

which is as follows : . . 
"The phrase ·for the time being' "may. according to its 
context, mean the time Pf~sent. or denote a single period of· 
time. but its general sense is that ·of time indefinite, and 
refers to an indefinite state of fac~s which will arise in the 
future. and which may (and probably will) vary from time to 
time {Ellison v. Thomas) (1861) 31 W ~P 867 and (1862} 32 
W Ch 3 2; Coles v. Pack, (1869) LR 5 CP 65. See also Re 
Gunter's Settlement Trust. ( 1949) Ch 502." 

High cou;t said that ~~ their ordinary sense, t~e words "law for 
. 1 "·ang· in force referred not only to the law in force at the 

the time J< , , . · • " 

f 
·he passing fo the Defence of lndta Act but also to any law 

time 0 t tl d h' h · · ~-' be passed subsequen Y an w tc ts m 10rce at the time 
that mahy estion of applicability of, such law to arbitrations held 
when t. e qu " · 
under said Section 19. arose. . . 

In Devlcumarsingfi Kasturchandji vs. State of Madhya 

&
.
0 

(supra) Section 132 {I) and Section 135 of the 
Pradesh rs. . · 

P d S
h Municipal Corporation Act. 1956 empowered the 

Madhya ra e . . · 
.. · 

1
. Cot·poratton to impo~e a tax on lands and buildings 

Mumc1p<1 . d h · which the Corporation dtd un er t e exercise of, that power. The 
· . 

1 
t e enacted a law called the Madhya Pradesh Nagriya 

State Legts a ur . . 
S 

" tt' Kat Adhiniyam. 1964 whtch provided for the levy· 
Stha:var . ampa · · · 
--~- (U ll 151 (I) (1969) A.I.R uOll. • 

(2). (1967) A.l.f< (M.P.) 268. 
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of tax on lands and buildings in the u1·ban areas in the State of 
. Madhya P1·adesh. Sub-section (3) of Section 4 of the Madhya 
P1·actesh Corporation Act provided that the tax levied arid payable 
under that Act shall be in addition to any other tax for the time 
being payable under any other enactment for the time being In 
force·jn respect of the land or the building. or portion thereof. Act 
of 1964 was challenged and one of the grounds of challenge was 
that the State Legislature having delegated its power to impose tax 
on lands and buildings in favour of the Municipal Corporation and 
Municipalities under the Municipal Corporation. Act .. 1956 and the 
M.P. Municipalities Act. 1961 and the local authmities having 
imposed a tax on lands and buildings. the State Legislatw·e had 
no power .to levy tax on lands and buildings. The Court said that 
the expression ··any other enactment for the time. being in force" 
did not mean an enactment which was already in force at the time 

. the Cm·poration imposed a tax undet· Section 132 of the Municipal 
Corporation Act but meant any legislation enacted whether before 
or after the imposition of the tax by the Corporation. The CoUJ1: 
said that the general sense of the words ·•for the ti.me being" is that 
of time indefinite and. refers to indefinite state of facts which will 
arise in future and which may yary from time to time. 

2. Section 28 of tpe Contra~t Act does·not bar the agreement 
between the parties if they wish that arbitration proce~dings 
be gove1·ned by any enactment ,relating to arbitration that 
may be in force at the relevant time . .... 

3. Expression ;.unless othersise agreed" used in Section 85 {:?) 

(a) of th~ new Act would clearly apply to the case (Civf1) 
AJJp~al No. 61 of 1999): Parties were dear in their mind that 
the- olci Act or any other statutory modification or 
reenactn'1ent of that Act would govet·n the arbitration. 
Parties can anticipate that the new enactment may con~e 
into operation at the time the disputes arise .. It cannot. be 
said that . ·such an. agreement is in restraint of legal 
proceedings. Agreement can be entered into even before or 
aftt:r the new Act (:omes into force. 

4. There is no right in proccrfure. Ri~ht to ~hal1enge the award 

is still there in the new (.Act though now in the rcstticted 

tortn. H. cannot be said that any pre_{udice has been caused 
to a party when it has to challenge the award under the 

new Act. High Court was wrong that the arbitration clause 
was hit by Section 28 of the Contract Act and ·that the-
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agreement for the application of the new Act has to be 
entered i;.to only after the coming into force of the new Act. 

At this stage itself we may also note the submissions made 
by Mr. Krtshnan Venugopal, counsel appearing for M/s. Clareheaven 
Ltd. (CA 4928/97) in support of the decision of the High Court 
holding that for enforcement of;:the foreig~ award new Act would 

apply 

1. Section 85 (2} (a) of the new· Act cannot save the operation 
• I 

of the Foreign Awards Act. On true construction of clause 
(a) it will have no application to the Foreign Awatds Act, 

1961. There is no accrued right in favour of the appellant 
in CA No. 4928/97 to ~hallenge the foreign award under tlw 
Foreign Awards Act. 1961 .. Reference in, this connection was 
made to a. decision of this Court in M.S. Shivananda vs. 
Kanwtalca State Road Transport Corporation Ors. (( 1980) 1 
sec 149). ln that case this Court said as under : 

"lp considering the effect of an expiration of a temporary 
Act. it would be unsafe to lay down any inflexible rule. It 
certainly requires very clear and unmistakable language in· 
a subsequent Act of the legislature to revive or re-create an 
expired right. If. F1oweve\•, the right created by the statute 
is of an endudng character and has vested in the person. 
tha"t right cannot be taken away . because the statute by 
which it was created has;expi.red. In order to see whether 
the rights and liabilities under the repeal~d Ordina~ce have 
been put to an end by the Act, 'the line of enquiry would. _ 
be not whether', in the words of Mukherjee, J. in ··state· of 
Punjab vs. Mohar Sing~ ·[{1955) 1 SCR 8931]. 'the new Act 

Sly 
keeps. alive old rights and liabilities . under the 

expres . . . 
re ealed Ordinance but whether 1t mamfests and intention., 
to pdestroy them". Another line. of. app~oach may be to see as ·. 

' to hoW far the new Act is retrospective tn operation. 

It is settled both on principle and authority, that the mere 
·ght. existing under the repealed Ordinance., to take 

: 1dvancta,ge of the provisions of the repealed 9rdinance. is 
not a right accrued. Sub-sectiun (2) of Section 31 of the Act 
was not intended to pref$erve abstrSlct rights conferred by 

. . led ordinance. The legislature had the compete 
the repea . · · . . · . .. nee 
to so restructure th~ Ordmance as t~ meet the exigencies of 
the situation obtainmg after the takiqg over of the contract 
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carriage services. It could reenact the Ordinance according 
to its original terms. or amend or alter its proVisions ... 

Provisions of Foreign Awards Act, 1961 cannot be put into 
operation as that Act has been repealed. In this eventuality .. 
Section 6 of the General Clauses ·Act would apply .. But then 
Western Shipbreaking Corporation did not acquire any 
vested right to enforce th.~ foreign a:vard under the Foreign 
Awards Act and as such Section 6 oLGeneral Clauses Act 
by implication is "inapplicable. 

2. Western Shipbreaking Corporation did not acquire any 
vested right as by the time the foreign award was made new 
Act had come into force for enforcement of the foreign 
award. Reference was made to two English decisions !n 

. Abbot vs. Tlfe Minister for Lands (supra) and Hamilton. Gell 
vs. White ( 1}. · 

In Hamilton. Gell vs. White (supra) (Court of Appeal} facts are 
• p_laip.ly stated in the he.adnote, which we q_u?te : 

"In September. 1920. the landlord of an agricultural holding. 
being desirous of selling it,- gave his tenant notice to quit. 
By the Agricultural Holdings Act .. 1914, when the tenancy 
of a holding is det.ennined by a notice to quit given in view 
of a sale of the holding we notice to quit is. treated as an 
unreasonable disturbance Within s. ·11 , of the Agricultural 
Holdings Act, 1908, and the tenant is entitled to 
compensation upon the tenns and subject to th~ conditions 
of that section. One of the conditions of the tenant's right 
to compensation under that ~ection was that he should· 
within two months after the receipt of the notice to quit give 
the landlord notice of his intention to claim compensation, 
and another' condition was that he should make. his claim 
for compensation within three months after quitting the 
holding. The tenant duly gave notice of his intention to 
cJaim compensation within the time so limited; but before 
the tenancy had expired. and therefore before he could 

satisfy the second condition, s. 11 of the .Act of 1908 was 

repealed. He subsequently made his c1aim within the three 
months limited by the section." . 

The question was if the tenant :had acquired any right for him to 
maintain the claim. For that purpose the court was considering 
(1) (1922) 2 K.B. 422. 
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the provisions of Section. 38 of the Engllsh Interpretation Act. 
passed after the commencement of this Act repeals any other 
enactment. then. unless the contrary intention appears the repeal 
shall not . .' .. ; ....... affect any right, privilege, obligation or liability 
acquired. accrued or incurred under any enactment so repealed". 

" 
Bankes LJ said :-

"In my opinion the tenant had acquired a right under- s. II 
o(the Act of 1908. This i~ ·not like the case which was cited 
to us (About vs. Minister for Lands [1895] AC. 425) in 
argumc:;nt where the·tenant's right depended upon some act ' 
of his own. Here it depends upon some act of his own. Here 
it depends upon the act of the landlord-namely, the giving· 
of ·a notice to quit in view of a sale-in which' event the 
section itself confers a ri,ght to compensation subject t~ lhe . 
tenant complying with the conditions therein specified, and 
so far as it was possible to comply with them down . to the 
time when· the section was· repealed he did in fact comply 
with th~m. For these reasons I think the question must be 
answered in the affirmative ......... ~ ........ " 

Scrntton LJ. said :-
"The conditions imposed by S. 1I V:'ere conditions. not of 
the acquisition of the righ:t but of its enfor7ement. se~t.. 38_ 
says that repeal of . ari' Act shall not (c) .. affect any 
right ... acquired ... under any enactment so repealed.~ or (e) 
"affect any investigation; legal proceeding, or remedy. in 
respct ~f any such right." As soon as the tenant had given 
notice of hts intention t~ 'claim compensation under S. II 

·tied to have that claim investigated by an 
he was en1 · · 
art;ttrator." I , 

Atkin LJ said :- . _ 
· · b. . us tha· t provision_ was not intended to preserv· ·e· 
"It iS 0 VlO · . . · · 
the abstract rights conferred by the repealed Act, such for 

th
e iight of compensation for disturbahce 

instance as . . . . ~ d pon tenants generally under the Act of 1908 fior 
con.erre u . · · · ' 

f 
the rep· 'eaUng Act would be altogether inoperative.· 

i it were, . ifl ht .. ·
1 

ltes to the spec c rig s given to an iQdtVidual 
It on y app th .. 4 . 

th happ
ening of one. or o er of the events: specified 

upon e .. . . ·1 · 

in the 'statute.: Here the· necessary.. evenr_ __ ~;;~?J5et1~<:f· 
th lan

dlord has, in yt~w of a- sale of th~ .property· 
becaus_e e , . · · ~ • · .·' · , .. ' 
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given the tenant notice to quit. Under those circumstances 
the tenant has .. acquired a right," which would "a<;crue'' 
when he has quitted his holding, to receive compensation. 
A case was cited in support of the landlord's contention : 
Abbott v. Minister for Lands ([18951 A.C. 425], where the 
question was whether a man who had purchased certain 
li:md was entitled . to exercise a right to make additional 
purchases of adjoining land under the powers conferred 'by 
a repealed Act, the repealing Act. containing the usual 
saving clause. The Privy Council held that he was not. They 
said ( 1) that "the mere right (assuming it to be properly so 
called) existing in. the members of the community or any 
class of them to take advantage of an enactment, without 
any act done by an individual to~ards availing himself of 
that right. cannot properly be deemed to be a 'right accrued' 
within the meaning of the_ enactment." I think that bears 
out the proposition that I. have stated above. The result is 
that the tenant in this case· has acqt,Iired a right to claim 
compensation . under the Act of 1908 on his quitting his 
holding. and therefore the second question asked· by the 
arbitrator should be apswered in the affimative." 

3. There can be no accrued right to have a decree or an award 
enforced under a particular procedure that has been repealed 
by statute. Refcre~1ce wa!'?;.made to d,ecision of this C~ur~ in 
LaYi Raja & Sons vs. Firm Hans raj Nathuram ( 1) and of the 
House of Lords decision .,in the case of Kuwait Minister of 

Public- Works vs. Sir Fredericlc Snow and Partners (2).
1 

I 

In LaYi Raja & Sons vs. Firm Hansraj Nathuram {supra) this 
Court relying on the decision of the House of Lords in Abbot vs. 
Minister for· J..ands (supra) said that "the mere right, existing at' the 
date of repealing statute. to take advantage of provisions of the 
statute repealed is not a "right accrued" within the. meaning of the 
usual saving dause." Further relying on another decision in 
Hamilton Gell vs. White {supra) the Court said that a provision to 

preserve the right accrued. under a repealed Act was not intended 

to preserve the abstract rights conferred by the repealed Act". "It 

onl applies to specific Jights given to an individual upon happening 

of :ne or the other of the events specified in statute." 

(IJ (I97IJ I S.C.C. 721. 
(2J (I 984) 1 All' E.R. 73.'3. 
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1n Kuwait Minister ofPublic Works v. Sir.Frederick Snow & 

Partners (a firm) and others (supra) (House of Lords) there was a 
contract between the parties t..::J.tered into some. time in 1958 
relating to the construction of an international airport i.n Kuwait. 
Parties to the contract were the Government of the State of Kuwait 
and an English firm of civil engineering consultants (English firm). 
Disputes having arisen award was given by Kuwaiti arbitrator on 
September 15. 1973. The award required payment by the English 
firm to the Government of the State of Kuwait an amount well over 
3·5 million. Proceedings to enforce the a,v.rard ·were initiated in 
England on March 23. 1979. 1n 1975 an Act with the title "An Act 
to give effect to the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards" came into force. The 
award was a foreign award or a convention award. New York 
Convention came into being on June 10, 1958. United Kingdom 
became party to the Convention on December 23. 1975 and the 

1975 
Act was passed to give effect to the New York Convention. 

Kuwait became party to the Convention on July, 27, 1976. On 
April 12. 1979 an Order in Council was made declaring Kuwait a 
party to the Convention. Now the award was made before Kuwait 
had become party to the Convention but when proceedings were 
initiated · to enforce the award ~uwait had done so. It was 

te
nded . by the English firm that the foreign arbitral award 

con. 
could only qualifY as a Convention award for the purpose of 1975 
Act if the State in which it was ,made was already a party to the 
Convention at the date of the award. _Accordin~ly it was contended 
that the award was . not a convention award and could not be 
enforced by the State of Kuwait against the English firm. The plea 
of the EngUsh firm was negatived. It was held_ that the award was 

. . able if the State in which the award was made is a party 
maintain · 
to the convention at the date. when proceedings to . enforce the 
award began, even tf it was not a party at tfle date when the award 

d The court considered in all Section 3 of the 1975 Act 
was rna e. . 

h
. h rovided "An award made m pursuance to an arbitration 

W lC p 
t l

·n the .territory of a State. other than the United 
agreemen · . d "'which is a party to the New York, Convention shall, 
King om. · · f th' A . t the l'ollowing provisions o 1s ct. be enforceable-" 
subJect o 1

' • · rl id that the use of the present tense in the \i.vord 'is' 
ThcOOU g . 
in the phrase 'which is a party to the N~\;V YOfk Con:Vention' must. 
• t f the ordinary and natural Interpretation of the words 

as a mater o . 
th t 

the phrase Telates to the time of enforcement and 
used. mean a · ~· . . 



220 . PATNA SERIES VOL LXXX (2). 

not to aoy other time. In particular,,if it had been the intention of 
the Legislature that the, phrase should relate to the date of the 
award, . then the· draftsman would surely have used the words 
which made that intention clear such as· 'which is and was at the 
date of the award a party to the New York Convention'. The cpurt 
repelling the argument of the English firm observed as unde~ :-

'The first answer is that the presumption agatnst tnte.rpreting 
a. statute . as having retrospective effect is based on the 
assu~ptior;t that. if retro~pective effect were to be given to 
it. the result would be to. deprive persons of accrued rights 
or defences. In .the pn:!sedt case I am not persuaded that to · 
give the 1975 Act retrosp·ective effectin the sense·which has 
been discussed would· deprive anybody either of an accrued 
right or of an accrued defence. <>n the footing that awards 

·.made in a foreign state before that state beca~e a party to 
the convention are not convention awards for the purposes 
of the 1975 Act. and cannot therefore be enforced under it. 
the result is simply that a person wishing to enforce such 
~ award in the United Kingqom woi:.tld be obliged to bring 
an action on it at c;ommon hiw, . the right to do this being 
expressly preserved by s. 6 of the 1975 ,Act. It cannot 
therefore be said that. if the construction of the 197S Act 
which I prefer is· ~orrect. the result is to make an award. 

' I 

which could not previously have been .enforced against a 
person at all, newly enforceable against him under the 1975 
Act. On ·the contrary. the award could always have been· 
enforced ·against him by~··one fo~ ~of procedure, ·.and the 

. - only result is that it subsequ¢ntly becomes enforceable 
against him by a second and alternative fonn of proced':lre." 

4. The expression .. in relation to" cannot e}Cpand the scope of 
the saving clause in Section 85 (2) (a) beyond "arbitral 
proceedings" to the enforcement of ~n award. Section 85 C2) 
(a) of the new Act saves only those proVisions. of the old Act 
and the Foreign Awards Act that would .. apply to arbitral 
proceedings and ·not the proceedings to enforce the arbitral 
award. Reference in this connectjon may be made to. a 
decision of this Court in Navin ChemicalS Mfg. & Trading 
co. Ltd. vs. Collector of Customs (1). . 

·In Navin Chemicals Mfg. & Trading ·co. Ltd.'s case:~U{lr~ 
this Court was consid~ring the expression "the· determirration of 
(IJ (1.933) 4 s.c.c. 320· 



VOL. LXXX (2) THE INDIAN LAW REPORTS ... 221 
• . I - ' ~ ::, .~ . .;~ ~··;-- • 

any questiqn having a relation to· t~e rate of duty.:.of customs or 
to the value of goods. for purposes of assessment". appearing in 
Section I 29-C of the Customs Act. 1962. Section 129-C of the 
Customs Act, 1962. in relevant part,· is as 'under :-

"129-C. Procedure of Appellate Tribunal-{1) The powers and functions of 

Appellate Tribunal may be exercised and discharged by Benches constituted 

by the President from' amongst the members thereof. 

(:i) Subject to the provisions contained in sub-:sections {3) and (4) a 

Bench shall consist of one judici~l member and one technical 

member. 

(3) Every appeal against a degb';'ton or order .relating, among ottier things. 

to the determination of any question having a relation to the rate of . 

duty of customs or to the value of goods for purposes ?f assessment 

shall be heard by a Special Bench constituted by the President r~~ · 

hearing such appeals and such Bench shall consist of not less than 

two members and shall: include at least one Judicial member and one 
. . 

technical mem~r." 

This court · held that th~ appeal could have been heard and 
decided by a member of the A~peUate Tribunal, sitting singly. 11 
said that the phrase "relation to is. ordinarily. of Wide import but. 
in th~ context of its use in the said expression in Section 129 -c . 

. it must be read as meaning a direct and proximate relationship to 

th . t of dut-v and to the value ,of goods for the purposes of e ra .e. . ·J . 

assessment. 
Mr. Dtpankar Gupta. senior ad':'ocate, appearing for the 

SAIL (inCA No. 6036/98) mad~q..h,is submi:slons which we record 

in brief:- . . 
There cannot be two segments : (I) uptil the award and (2 ) 

I. aftC'r the award. While un~~r. Section 17 of the old Act an 
. award has to be made into. a decree. under Sec;tion 3G of 

tlw new Act it is alre~dy stamped With the decree, The 

d t l
·s thus between the enforcement of the award and ispu e • · · . 

the corrective process. Question is under which law. tile 
corrective process should take place ? Section 85 of the new 
Act deals with transitional provisions. When an award . is 
made under the old Act. for its enforcement proVisions of 
the old Act have to be looked into. Tbis is what Section 
85(2) (a) of the new Act saves. . ~ . 

· d for the appoi.ntment of arbitrator. and holding ofi 
2. Proce ure , · . d h · · · 

arbJtration proceedings an t e ·making of award is different 
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in the old Act and in the new Act. Under the old Act. 
arbitt·ator is not required to give reasons unless the 
agreement between the parties so envisages. Under the new 
Act, however. arbitrator has to give reasons .. This one · 
illustration is advanced to show that when arbitration 
proc~edings have st~rted before coming into force of the 
new Act, then. ·under the new Act. the award may not be 
sustainable . 

. 3. When arbitration proceedings are held under the old Act, 
arbitrator is conscious of Section 30 of the old Act which 
gives grounds for setting aside the award. Parties also 
proceed with that end in :view. It is difficult to compre'hend 

f•. 
a SitlJation where though the award· is given under the old 
Act. its validity has to be decided under the new Act. 
provisions of which are vastly different than that of the old 
Act. It is not possible that. proceedings be split into two 
separate segments. This is not warranted by the new Act. 

4. The expression 'in relation to" is significant. It is of widest 
amplitude. If the Legislature intended that the new Act 

1 

would apply as the award given under the old Act made 
' after the coming into force of the new Act, it would not use 

the expression "in relation to" but would use the word "to". 
The expression "in relation to" takes into account stages 
. after the award. There is no difference betWeen the expression 
"arising out" or "in relation .to" or "arising out of' which are 
expansive expressions and also rather interchangeable. The 
expression "arising out of' has been used in Section 42 of 
the new Act. As' to what these expressions mean. reference 
may be made to decisions of the Supreme Court in M/s. 

Daypack Systems Pvt. Ltd. vs. Union of India & Ors. (1). 

Mansulchlal Dhanraj Jain & Ors. vs. Eknath Vithal Ogale (2) 

and M/s. Dhanrajamal .Gobindram vs. Mfs. Shamji Kalidas 

and Co. (3}. · 

In M/s. Daypack Systems Pvt. Ltd.'s case (supra} this Court. 

was considering th2 expression "in relation to". In the context it 

wiU be appropriate to quote paras 48. 49 and 50 of the judgment. 

which are as under :-
t 

(I) (J9BBI 2 S.C.C. 29f!. 

(2J (I995J 2 s.c.c. 665. 
(3J (196 J) 3 S.C.R. 1020. 
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''48. In view of the language used in the relevant provisions. 
it appears to us that Section 3 has two limbs : (i) textile 
undertakings: and (ii) right.' title and .interest of the company 
in relation to every such textile undertaking. The expression 
"textileundertakings" has been defined in Section 2(k) to 
mean the siX textileundertakings of the company specified 
therein. The definition of the said expression in Section 2(k) 

is, however. subject' to the opening words of the section 
which provide, "In this Act, unless the c'ontext otherwise 
requires". In the context of the ~xpr::ssto.n "textile 
undertakings" eJ!lployed in Section 3(1) of the Act, Section 
4( 1) provides that the textile undertakings referred to in 
Section 3 shall be deemed to include all as~ets, rights. 
leaseholds. powers. authorities and privileges and an 
property. movable and immovable. including lands, buildings. 
workshops. stores ...... investments and book debts pertaining 
I.Q thP te.X,tile umkrtakii;1gs and all rights and interest in or 
arisintt QU 1 ol such property as are, immediately before the 
appotn,Led day. in the ownership, possession, power or 
c.ont.rof ot lhe. eomp-any in relation to all six undertakings. 
The rxpreo:;sion "pertaining to". "in relation to" and "artstng 
ort' or L!SfQ in the de-eming provision, are Used in the 
expansive st>nse. as per decisions of courts. meanings 
found in standard dictionaties. and the prtnciples of broad 
and liberal interpretation in consonance with Article 3 9 (b) 
and (c) of the Constitution. 

49. The words "arising out of' have been used in the sense 
that it comprises purchase <?f shares and lands from income 
arising out of the Kan?.ur undertaking. We are of the 
opinion that the words "pertaining to" and. "in relation to" 
have the same wide meaning __ and have been used 
interchangeably for among other reasons, which may iX:clude 
avoidance of repetition· of the same phrase in the same 
clause or sentence. a method followed in good drafting. The 
word "pertain" is synonymous with the word "relate", see 
Corpus But is Secundum, Volume 17. page 693. 

so. The expression "in relation to" (so also "pertaining to"), 
is a very broad expression which presupposes another· 

b'ect matter':' These are words of CQrriprehenstveness 
su ~ b h d' t . f' 

h
. h might have ot a tree s1gni 1cance as well as an 

W IC d d' ·indirect significance . epen mg O!f the context, see State 
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Walif Board v. AbdulAzeez (AIR 1968 Mad. 79 at 81 paras 
. 8 and 1 0). following and approving Nitai Charan Bagchi vs. 

Suresh Chc;;_ndra Paul (66 Cal WN 767). Shyam La.l v. M. 
Shyamlal {AIR 1933 All 649) and 76 Corpus Juris Secundum 
621. Assuming that the investments in shares and in lands 
do not form part. of the undertakirtgs but are different 
subject matters. even then these wquld be brought within 
the purvie.:w of the vesting by reason of the above expressions. 
In this connection reference may be made to 76 Corpus 
Ju:ris Secundum at pages 620 and 62 1 where it is stated 
that the term ":r_:elate" _is also defined as meaning to bring 
into association or connection with. It has been clearly 
mentioned that "relating to·: has been held to be eq uivalen.t 
to or s_Mnonymous wJth as to "concerning· with'' and, 
"pertaining to". The expression ·"p~rtainiqg to" is an 
expression of expansion l:lnd not of, contraction." 

In Mansukhlal · Dhwaj Jain and others vs .. Eknath Vitftal Ogale 
(supra) this Court was considering Section 41 ( 1) of the Presidency 
Small Cause Courts Act. 1882 · and the scope of the expression 
"relating to the recovery of possession of any immovable property•· 
appearing in t}lat Section. Section 41( 1) is as under : · 

''41.. {lj Notwithstanding anything contained elsewhere tn 
this Act or in any other law for the time being in force but 
subject to the provisions of sub-section (2). The Cou.rt. of 
Sma11 Causes _shall have jurisdiction to. entertain anp try all 
suits and proceedings between a licensor and licensee. or a 
landlord and . tenant. relating to the recovery of possession 
of any immovable propertr situated in Greater Bombay. or 
relating to the· recovery of tl]e license fee or charges or rent 
thereof. irrespective of the value of the subject-matter of 
such suits or proceeding~." 

. !r(-\ f'. 

It also referred to its earlier decision in M/ s. DoypackSystems Pvt. 

Ltd. vs. Union ofir(dia and other~ (supra)._ This ~ourt held :. . 

"It is. therefore. obvious that the phrase "relating to recovery 
of possession" as found in Section 41 ( l} of the Small Cause 
Courts Act is comprehensive in nature and takes in its 

sweep all types of suits and proceedings which are concerned 

with the recovery of possession of suit property· from the 

licensee and. therefore, suits for permaf:J.ent injunction 

restraining the defendant from effecting forcible recovery of 
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such possessions from the licensee-plaintiff wouldsquarely 
be covered by the wide :fweep of the said phrase." · 

From M/s. Dhanrqjamal Gobindram's case (l) 'we quote'the following 
passage : · 

"We may dispose of here a supplementary argument that 
the dispute till. now is about the legal existence of· the 
agree!llent inch.iding the arbitration clause. and that this is 
not a dispute arising out of, or in relation to a cotton 
transaction. Reference was made to cet·tain obsenrations in 
Heyman vs. Darwins Ltd. [(1942) AC 356). ·In our opinion. 
the words of the Bye-law "arising out of or in relation to , 

·contracts" are sufficiently wide to .comprehend matters. 
which ·can legitimately arise under s. 20. The argument is 

:. that. when a party questions the very existence . of a 
:,,: conlract: no dispute can be said to a1ise out of it. We think 

that this as not correct. and even if it were. the further 
words "in relation to" ar~ sufficiently Wide to comprehend 
even such a case. In ourfopinion. this argument must also 
fail." , 

S. Distinction sought of. the .repealin8 provisions as contained 
•r. in Section 48 of the old. Act and Section 85 of the new Act 

is not cc;>rrect. Under ~,ction 48 of the old Act, concept is 
of "reference" while under tJ:le new Act it is "commerlCement". 
Section 2(e) of the old Act defines "reference". Earlier under 
Section 48. the word used was "to" but now under Section 

85 {2) (a). it is the expression "in relation to". There would 
ertainly serious anomalies arise if the expression "in relation 

~o" is given n::stricted meaning. . 

It is not necessary. that for th~ tight to accrue, legal 6
· proceedings must be pending when the new Act comes into 

force. As to what the accrued ri~ht is, reference was made 
to two decisions of t!'Iis Court m Commissioner of Income 

Up Vs. Mfs. s.hah Sadig and sons (2) and Bansid·har Tax • . · · t 

0 
· vs State of RqjaSthan · & Ors. (3) 

& rs. · . . 
C rrt.missioner of Income Tax, U.P. vs. M/s. Shah sadtg 

In o "d .. S . 
and sons (supra) this Co~rt was consi enng ectton 6 of General . 

· t · 1897 with reference to the Income-Tax Act 19.22 Clauses Ac · · · · ·• . · b Section 297 of the Income-Tax Act, 1961. This is how 
repealed Y t· i d b .r • , . · 

d It wil h the ques IOn ra se e. ore It :-
this Court ea · . . · · 
m {1961} 3 s.c.R. 1020· 
(2) {1987) 3 s.c.c. 516. 

(3) (19~9) 2 s.c.c. 557. 
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"14. Under the Income Tax Act of 1922 .. the assessee was 
entitled to carry forwaro the losses of the speculation 
business and ·set off suc~·losses ag:!inst profits made form 
th~t business in future year~. The right of carrying forward 
and set off accrued to the assessee under the Act of 1922. 
A light which had accrued and had become vested continued 
to be capable of being enforced notwithstanding the repeal 
of the statute under which that right accrued unless the 
repealing statute took away such right expressly or by 
necessary implication. This is the effect of Section 6 of the 
General Clauses Act. 1897. · 

15. In this case the 'saVings' provision in the repealing 
statute is not exhaustive of the rights which are saved or 
which survive the repeal of the statute under which such 
rights had accrued. In other words, whatever rights are 
expressly saved by the 'savings' provision stand saved. But. 
that does not mean that rights which are not saved by the 
'savings' proVision are ~~tinguished or stand ipso facto 
terminated by the mere fact that a· new statute repealing 
the old statute is enacted., Rights which have accrued are 
saved unless they are taken away expressly. This is the 
principle. behind Sectio~ 6 (c) of the· General Clauses Act. 
1897. The right to carry fon.Vard Josses Which had accrued 
under the repealed Jncome Tax Act of 192 is not saved 
expressly by Section 297 of the Income TaX Act, I96I · .But .. 
it is .not necessary to save a rfght expressly in order to l<eep 
it alive after t;he repeal of the old Act of 1922. Section 6(c) 
saves accrued rights unless they are taken away by the 
repealing statute. We do. not find any such taking away of 
the rights by Section 297 either expressly or by implic~tion." 

In Bansidhar ~nd others vs. State of Rajasthan arid others (s~pra) 
this Court referred to the observations made in I.T. Commissioner' 
vs. Shah Sadiq and Sons {supra) and said a saving provision in 
a repealing statute is not necest;arily exhaustive of the rights and 
obligations so saved or the rights that survive the repeaL The 

·court said that for the purpose of clauses (c) and (eJ of Section 6 
of the Rajasthan General Clauses Act, I 955 which proVided. 

respectively. that the repeal of an enatment shall not, unless a 

different intention appears. "affect any right. privilege. obligation 

or liability. acquired, accrued or incurred under any enactment so 

repealed" or "affect any investigation. legal proceeding or remedy 
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in respect of any such right, privilege, ob1igation, liability, fine, 
penalty, forfeiture or punishment as aJoresaid'', the "right" must 
be "accrued" and not merely an inchoate one. Distinction between 
what is and what is not a rig1it preserved by Section 6 of the 
General Clauses Act is often one of great fmeness. What is 
unaffected by the repeal is a right ·acquired' or 'accrued' under the 
repeaJed statute and not "a mere hope or expectation" of acquiring 
a right or liberty to apply for a right. This Court relied on its earlier 
decision in LaYi Raja & Sons vs. .Firm Hansrqj Nathuram ( 1). It 
also referred to observations of Lord Morris in Director of Public 
Wm·ks vs. Ho Po $ang (2). which had been quoted with approval 
in an earlier decision of this Court in M.S. Shivananda vs. 
K.S.R.T.C. (3) as under :-

:.It may be. therefore, that under some repealed enact~ent. 
a right' has been given but that, in respect of it, some 
investigation or legal. proceeding -is necessary. The right is 
then unaffected and preserved. It will be preserved even if 
a process of quantification is necessary. .But there is a 
manifest distinction bet~t(en an inv~stigation in respect of 
a right and an investigation which is to decide whether 
some right should be or l:>hould· not be giyen .. On a repeal. 
the former is preserved by the Interpretation Act. The- latter 

is not." 
Mr. R.P. • Bhatt. senior advocate app~aring for Westem 

Shi breaking Corporation (CA 4928/97) submitted that· it would 
be ~c Foreign Awards Act. that would apply and not the new Act. 
Mr. Bhatt supported Mr. Dipank_ar Gupta in his submissions. All 
the three Acts are saved by Section 8_5(2) (a). Arbitral proceedings, 
incl{..de enforceme·nt of award otherwise these "';cts would become 
redundant. He said that the arbitration proce.~dtngs were govemed 
by the laws in the U.K. under the (UKJ Arbitration Act, 1950. 
Proceedings began on May 15. 1995. Awards was given in ~_[lgland 

F b ry 25 1996 after the new Act had come into .r0 r-c .· on e rua · ... 1' .e on 

J 25 1996 As to when arbitration proceedings comm anuary . · ence 
have been given in Section 21 ~f the ne~ .. Act. Under Section 32 
of the new Act. arbitral procee.dmgs termmate by the final award. 
s· the proceedings had already commenced in England, Section 

. mce 1' t· Th .r 
2 1 of the new Act has no app Ica ·wn. . eretore, one has to look 

(1} (1971) 1 s.c.c. 721. 

(2) (1961) 2 All. E.R. 72 L 
(3) p980) l s.c.c. !49. 
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into the Foreign Awards A~t. 1961. Mr. Bhatt said pronouncement 
of an Arbitration Award after the cut off date is not a condition 
precedent for applicability of saving clause under Section 85 (2) 
(a). It does not use the words "Arbitral Award passed before" in 
place of ''Arbitral Proceedings 'iiwhich commenced before". Thus 

·what· is saved is appliGability of all the provisions' of the old Acts · 
where the Arbitral proceedings have com.rnenced before the cut off 
date and it is further clarified in second portion of the s::~,v.ing 

clause viz .. section 85 (2) (a) of the new Act that the new Act Will 
apply where the .L\rbitraJ proceedings have commenced after the 

' cut off date. 

Mr. A.K. G_anguli. senior advocate. appeared for Himachal 
Pradesh State Electricity Board (CA 61 /99). He· supported the 
impugned judgment of the High Court. He drew distinction between 
the various provisions of the old Act and the new Act'and·said that 
the e'nforcement of the award tinder the new Act would not be 
compatible with the arbitration proceedings held under the old Act 
resulting in the award. Any restricted interpretation to the 
expression "arbitral proceeding~" appearing in Section 85(2) (a) 
would lead to several anomalw:s. 'One s~ch instance was that 
·under the old Act arbitrator would not be required to'give reasons 
unless the arbitration agreeme.nt so provided. 'He said when the 
savings clause makes the provision of the old Act applicable to 
arbitral pt:oceedings commencing 'before January 25, 1996 Without 

. t lwre being any further condition, the legislative intent wa~ ciear 
that ·~he old Act would apply to the enforcement of the award 
under that Act. He said such interpretation, apart from being in 

, conkm11ity with the legislative intent, would also be in consonance 
with justice, equity and fair play. Expression "arbitral proceedings" 
in Section 85 (2) (a) could not be given restricted meaning of being 

I . . . . 

confined merely to PJe conduct of the proceedings by the arbitrator 
and excluding the enforcement of the award from th~ purview of 
the old Act. Mr. Ganguli said that it was not disputed that 
provisions of the new Act were vastly different than that of the o1d 
.Act. He said use of the €Xpression "provisior:c;;" in Section 85 (2) (a) 

would include an provisions of the old Act~. in so far as they have 

a nexus with the arbitral awar~. Enforcement of the award is 

integral part of the process "in relation to arbitral proceedings·· .. 

Reference was also made to the meaning of expression. "in relatto~ 

to" and to various decisions of this Court in that connection• 

Provisions of Section 6 of General Clauses Act were also invoked 
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to contend that provisions' of the old ACt were saved which 
included provisions for enforcement of the award under the old 
Act. Lastly. Mr. Ganguli submitted that the agreement contempl~ted 
in the later part of Section 85 {2} (a) would be entered into only 
after the enforcement of the new Act and th;:lt is Januarv 25, 
1996. Any agreement if entered into. before .ti:Jis date would b~ void -
and would be hit by Section 28 of the Contract Act and as rtghtly 
held so by the High Court. Accordingly. Mr. Ganguli said that the 
clause in the arbitration agreement where the parties agreed that 
provisions ~f the qld Act or any statutory modification or re­
en•actment thereof "for the ~ime being in Jorce" would have no 
meaning insofar as applicability of new Act to the- enforcement of 
the award is concerned. Parties could t;ot agree to _a provision in 

advance without knowing \Vhat that provision WOJ;Jld be. 

Reference· may yet be made to two more decisions of thi~ 
Court on the question of effect of repeal of an enactment and as 
to what is right accrued. In Gqjraj Singh and others vs. Slate 
Transport Appellate Tribwtal and others (1} this Court was examining 
the provisions· of Section 217 (l) and \2) (a) & {b} and (4} of the 
Motor Vehicles Act, 1988. ~hich contained repeal and saving 
pmvisioils of the Motor. Veh1cl~. Act, 1939. The Court examined 
V(lrious judgments of this Cou'it and Treatfses on the rules of 

interpretation and said :-
.. 22. ·Whenever an Act is repealed it must be con~idered. · 
except as to transactions _past and closed, as if it had never 
existeq. The effect thereof is to oblitetate the Act completely 
from the record of Parliament as if it had never been 
passed: it never eXisted except for the purpo...;<' of those · 
actions which were commenced, prosecuted and concluded 

~· .1 ·t was an existing law,. Legal fiction is one which is not 
W1ll e 1 . 
an actual realitY and which the law recognises and the 
court accepts as a reality .. Therefor~. in case of legal fiction 
the court believes sometht_ng to eXIst which in reality does 
not exist. It iS nothing but a presumption of the existence 
of the State of affairs which in actuality is ·non-existent. The 

· effect of such a legal fiction is that a position . Which 
otherwise would not obt'?~n is deemed to obtain under the 
,circumstances." . .. 

On the question on the right acquired or accrued the Court 

obs~rved :. 
(1) (1997) i' s.c.c. 650. 
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-42. There is a distinction between right acquired or accrued. 
and prjvilege. hope and expectation to get a right, as rightly 
poi~ted out by the High Court in' the impugned judgment. 
A right to apply for renewal and to get a favourable order 
would not be deemed to be a right accrued unless some 
positive acts are done. before repeal of Act 4 of 1939 or 
corresponding law to sectfre that right of renewal. In G4jaral 
Electricity Board v. Shantilal R. Desai (AIR 1969 SC 239 : 
1969 ( 1) SCR 580) this Court had pointed out that before 
Section 71 of.the Electricity (Supply) Act. 1948 was amended, 
the appellant had issued a notice under Section 7 thereof. 
exercising the option ~o purchase the under taking. It was 
held that a ·right to purchase the electrical undertaking 
which had accrued to the· Electricity Board was saved by 
Section 6 of the GC Act." ' 

1!1 G. Elcambarappa & Qrs. vs. Excess Profits Tax Officer. 
Bellary (I) In that case district Bellary, which belonged to Part 'A' 
State of Madras in British India, was merged t'ft Part 'B' State of 
Mysore on October 1, 1953. The Excess Profits Act, 1 940 applied 
only to British India. It ceased to apply to the· Bellary after it 

# ' 

became part of the State of Mysore. Then. after States 
Reorganisation Act. 1956, MY~?re also became Part 'A' s'tate. 
However. by the Adaptation of Laws (No. 3)"0rder dated December 
31. 1956, the Excess Profits Tax Act was to extend "to the whole 
of India except the territories which immediately before November 
1. 1956 were comprised in Part 'B' States". The result of adaptation:· 
was that all the provisions. of the Excess Profits Tax Act, 1940 
stood repealed so far as the distr~ct of Bellary was concerned w.e.f. 
December 21, 1956. Excess profits Tax Officer issued a Notice 
under Section 15 of the Excess Profits Tax Act to the appellants 
tn 1860 in respect of th~ period from October 30, 1943 to October 
30, 1944. It was contended by them that it was not a case of 
repeal of that ACt and so the provisions of Section 6 of the General 
Clauses Act could not be invoked to sustain the validity of the 
notices. It was argued that. so far as the Exct..:::c:; Profits Tax Act was 
concerned. the Adaptation Laws Order 1956 did not repeal that 

Act as such a.nd · the effect of the modification was that the 

provisions of the Act were nocJonger applicable to the BeJlary 

district which <:omprised in the territory of Pmt 'B' State of Mysore 

immediately before November 1. 1956. This Cou rl said that there 
11) (1967) 3 S.C.R. 864. 
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was no justification for the argument put f01wa~d on behalf ·of 
th€l appellants. The Court proceeded to repel this argume~t 
as under : 

.. The result of the Adaptation of Laws Order 1956 so far as 
the Act was concerned. was that the provisions of that Act were 
no longer applica~le or in force in Bellary district, To put it 
differently. the Act was repealed so far as the area of Bellary 
district was concerned. RepeaF· of an -Act mc;:ans revocation or 
abrogation of the Act and. in our opinion. s. 6 of the General 
Clauses Act applies even in the case of a partial repeal or repeal 

. of part of an Act. Section 6 of the General Clauses Act states : 
"Effect of repeal, \Vhere this Act. or· any Central Act or 
Regulation .made after· the commencement of this Act, 
repeals any enactment hitherto . made or ·hereafter to be 
made. then. unless a different intention appear~. the repeal 
shall not-
...................................................................................................................... : .. '' 
{c} affect any right. privilage. obligation or liability acquired. 
accrued or incurred under any enactment so repealed; or 

' ..... : .... ' ................................. :······· .. ······························,··························""' 
·Section 3(19} of the General. Clauses Act defines an 
"enactment" as including "a Regulation and also as including 
any pr~vision contained il),any Act or_In any such Regulation 

as aforesaid". . . 
The argument was also stressed on behalf of the appel.lants 
that even if s. 6 (c) of the General Clauses Act was 
applicable there was no "Liability incurred or accrued" as 

- there was no assessment of escaped .profits before November 

1956 when the adaptation was made, We do not think . 
I. . i lY substance in this argument. The liability of the there s a1 -

II t to tax arose immediately at the end of the 
appe an s . d 

bl accounting period an not merely at the time chargea e 
when it is quantified by assessme~t proceedings. 1t follows 

+- that the notice issued ut:}der s. 15 of the Act was there1ore . . I'd and the · appeJJants representing the original 
legally va ~the firm continued to be liable to be. proceeded 
partnei·s 

0
d r that section for the profits which had escap<:'d 

against un e · . . . 
taxation." 

l'he Conclusions~ : 
11 we hold 

For the reasons to fo 0~' 
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1: The provisions of the old Act (Arbitration Act,, 1940}_ shall 
apply in rdation to arbitral proceedings which have 
commenced before coming into force of the new Act (The 
Arbitration and Concili<~tton Act, 1996}. 

2. The phrase ''in relation to arbitral proceedings" cannot ·be 
given a narrow meaning to mean only . pendency of the 

• arbitration proceedings. before the Arbitrator. It would cover 
not only proceedings pending before the Arbitrator but 
would also cover the pro<!eedings before the Court and any 
proceedings which are required to be taken under the old 
Act· for award becoming· decree under Section 17 thereof 
and also appeal arising t}Jereunder. 

3. In cases where arbitral proceedings have commenced before 
coming into force of the new Act-and are pending before the 
Arbitrator. It is open to the parties to agree that new Act be 
applicable to such arbitral proceedings and they can so 
agree even before the coming into force of the new Act. 

4. The new Act would be applicable in: relation to arbitral 
' proceedings which commenced on or after the new Act 

comes into force. 

5. Once the arbitral proceedings have .commenced, it ,cannot 
Q,_e stated that right to be governed by the old ·Act for 
enforcement of the award was an inchoate right. h was 
certainly a right accruedJ ·It is not il)1perative that for right 
to accrue to:ha'(e. the award ·enforced under the old Act that 
some legal proceedings for .its enforcement must be pending 
under that Act at the Ume new Act came into force. 

6. If narrow. meaning of the phrase' ·:tn relation to arbitral 
proceedings" is to be accepted, it is likely· to create great 
deal of confusion with regard to the·matters where award is 
ma<k under the old Act. Provisions for the conduct of 

.arbitral proceedings are-vastly different in both tJ:e old and 
the New Act. Challenge of award can be with reference to 
1 h.e eonduct of arbitral proceedings. An interpretation which 
lea c.Js to unjust and inconvenient results cannot be accepted. 

7. A fure1g11 award given after the commencement of the new· 

Acl n11f f Je- enforced only under the new Act. There is no 

\'('~ed righl to have the for~ign award enforced under the 

ForciL!H Awards Act fF9.reign Awards (Recognition and 

t-:q1i JJ eemen~) Act. 1961) 
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Section 85 (2) (a) of tJ:le new Act' is in two limbs : ( 1) 

Pmvisions of t.:he old Act shall apply in relation · to arbitral 
pmceedings which commenced before the ne\:v Act came into force 
unless otherwise agreed by the parties and (2) new Act shall apply 
in relation to. arbitral proceedings which .commenced on or after 
the new Act came into force: First limb can further be bifurcated 
into two : (a) Provisions of old Act shall apply in relation to arbitral 
proceedings commenced before the new Act came into force 'and 
(b) old Act will not apply in fs~ch cases where the parties· agree 
that it will not apply in relatibn to arbUral· proceedings which 
commenced before the new Act came into force. The expression -1n 
relation to" is of widest import as held by various decisions of this 
Court in M/s Doypaclc Systems Pvt. Lid. (supra) Mansukhlal 
Dhanral Jain ljl. Qrs. (supra) M1s Dhanrajamal Gobindram (supra) 
and Naveen Chemicals Mfg. & Ors. (supra) This expression "in 

1-elation to" has to be given full effect to. particulaFly when read in 
<:onjuncpon witJl the word "the provisions" of the old J:'.ct. Th<;!.t 
would mean that the old Act will apply to whole gambit of 
arbitration culminating in the enforcement of the award. If it was 
not so, only the word ··to" could· have sufficed ·~nd when the 
legislature has used the expression "in relation to", a proper 
mea~ing has to be given. This expn~~sion does not admit of 
restrictive meaning. First limb of Section 85 (2) (a) is not a limited 
saving clause. It saves not only the. proceedings pending at the 
time c;;f commencement of the 1).~;\_V Act but also the provisions of 
the old Act for enforcement of the award Under that Act. 

The contention that if it' is accepted that the expression "in 
, relation to" arbitral proceedings would include proceedings for the 

f
. t f the award as well, the second limb of Section 85 

en orcen1en o · 
(
2

) ·(a) would become superfluous. We do not think that would be 

d ll·mb also takes into account the arbitrau011 
so. The secon 

t ·ed into under the old Act when the arbitra·l 
agreement en e1 . . . 

d 
menced after the comtng mto force. of the new Act 

procee ings com . . . . . 
R f 

· . tht's connectiOn be ma,de to a decision of this Court 
. e erence tn . ' . . · 

in MMTC Ltd. vs. Ster:lite Industnes··. (IndLa) Ltd. .<supra) where this 
Court held that Nalldity of an arbitrati~n agreement did. not 

d 1 
.;.....ber of arbitrators spec1fied in Section 7 of the 

epend on t 1e nu... , · . . .. 
. d th· t th(' nu_mber of arbttrators 1s dealt With separately 

new Act an . a h · h · · . · 
10 

. .r 1 h<tt Act w IC · IS a paJ:"t of machinery 
Under Sectton . . . . ; . . ·. 1 the arbttrat.tOn ag1 eement. In this case the 
Provision for wm k' 11 !.... 

11 
· . . · . . . up for deqsion was t~e effect of the new Act 

question wh1cll (';tiiH · . . . 
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on the arbitration agreement made prior to the commencement of 
the. new Act which p~ovided for appointment of one arbitrator by 
each of the parties who shall appoint an u~pire before proceeding 
with the reference. The agreement was entered into on December. 
14. 1.993 before the coming into force of the new Act. Section 10 
of the new Act provides that parties are free to d~termine the. 
number of arbitrators. provided that such number shall ·not be an 
even number. Further failing the determination of odd number of 

. ·arbitrators, ·the arbitral tribunal shall consist of a sole ·arbitr.ator . 

. Thfs Court upheld the validity of the arbitration agreem~nt dated 
December 14. 1993 and direct~d the Chief Justice of the High 
Court concerned to appoint the third arbitrator under Section 11 
(4) (b) of the new Act in-view of the failure of the two appointed 

-arbitrators to appoint the third arbitrator. In this case it may be 
noticed that the respondent hag invoked arbitration clause in the 
agreement by letter dated Jam~ary 19, 1995 which was, received 
by tl)e appellan:t' on January 31. 1995. The arbitral proceedings 
would. th~refore, commence under Section 21 of the new Act on 
January 31. 1996 as by that time new Act had ~orne into force. 

In this view of the matter. Section 6 of the General Clauses 
Act would be inapplicable. It is, therefore, no~ necessary for us to 
examine if any. right to enforce the award under the old Act 
accrued .to a party. when arbitral proceedings had commenced 
before the coming into force of the new Ac·t and the 1SAIL (CA 
6036/98) had acquired a right to challenge the award made under 
the old Ac~ and the1·e would r.be corresponding rtght with the 
Thyssen to ·enforce the award under the old Act. . 

. \ 
Present day the courts teqd to adopt purposive approach 

while interpreting the statute which repeals the old law and for ' 
that purpose to take into account the objects and reasons which 
led to the enacting of the new Act. We have seen above this 
apprQach was adopted by this Court in MMTC Ltd.'s case (supra).~ 
Provisions of both, the Acts. old and new, are very different and .it 
has been so observcd.in Sundaram Finance Ltd.'s case (supra). In 
that case this Court also said 'that provisions of the new Act have 
to be interpreted and construed independently and that in fact 

referenc~ to old Act may actually lead to the misconstruction of 

the provisions of the new Act. The Court. said that it will be more 

relevant. while construing the provisions of the new Act. to refer 

to the UNClTRAL Model Law rather than the old Act. In the. c:ase 

of Kuwait Minister of Public Works vs. Sir Frederick Show and 
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Partners (supra) ~he award was given before Kuwait became party 
to the New York Convention recpgnfsed by Order in Council. in ' 
England. House of Lords held that though a foreign award could 
be enforced in E:ngl~nd under the (U.K.) Arbitration Act. 1975 as 
wh~m the proceedings for enforcement of the award were in!tiated 
in England Kuwait h~d become party to the Convention. It 
negatived th~~ contention that on the date the award was · giveri· 
Kuwait was not party to the New York Convention. · 

In Pepper· vs. ·Hart (I) House of Lords for the first time 
accepted the prtnciple that Judges could refer to the Parliamentary 
debates .in order to ascertain th: meaning of an Act of Parliament. 
'Lord Griffiths said {at· page 50)"~ 

.. The days . have long passed when the courts adopted a­
strict constructi~n 1st view ofinterpretation which required 
them to adopt the literal meaning of the language. The · 
courts now adopt a purposive approach whJch seeks to give 
effect to the true purpose of legislation and are prepared to 
look at much extraneous, ma:~erial that bears upon the 
background against which the legislation was enacted ... 

But then if the constructiqn of .the new Act. leads ~to inconvenient 
and unj~st results. the concept of purposive approac!'J has to be 
~hed. Multiple and· complex. problems would arise if the award 
given under the old Act is said to be enforced under the new Act. 
Both the Acts are vastly different toea~h-~ther. It has been,rightly 
contended that when arbitration proceedmgs are held und~r the ' 
old A t th arties and the arbitrator keep in view the provisions c., ep fh . 
of that Act for the enforcemeq.t o. t e awar:d. As noted- above, 

d h ld A t +'1-.ere is no requirement for the arbitrator to g·1. un er t e o c . uJ . ve · 
ti th W• ard That is not mandatory un.der the new ·A· ct reasons or e a · . 

Section 27 of the old Act provides that arbitrator or, umpire may, 
if they think fit. make an interim a":ard, unless of course different 
. from· the arbitratiOn agreement. Inter.tm award mtentlon appears . 
. 1 d and can be enforced m the same way as the final Is a so afl awar . . ; 

.· · Id certainly be a parado.xtcal .situation if for tl , award. It wou · . . 1.e 
. t. d though given after the commg mto foce of the nenr In enn1 awar . . · · • . "' 
A. · d t'Il be the old Act which woula apply and for tl ct it woul s I · · 1e 
t::i ·•1 d •t ould be the new Act. Yet another instance would 
1 ' na a war • 1 . w . . 
u d Section 13 of the old Act, the arbitrato. rs or umpire ue when un er · r: h · 
h t . tate a special cas~ 10r t e opimon of the Court on 

ave power O'S ' d · 'th di .·. f law tnvolve m e procee ngs. Under sub-
~ que~Hon o ,, 
H) 0993) lAII. ',S.R. 42 · 
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section (3) of Section 14 of the old Act when the Court pronounces 
. its opinion thereon· such opinion shaii be added to and shall form 
part of the award. From this part of the award no appeal is 
ml;lintainable under Section 39 of the old Act. There is no such 
provision unde1· the new Act. In Sohan Lal & Ors. vs. Amin Chand 
and Sons &. Cks. [( 1974) l SCR 453). This Court ~as c~nsider;ng 
the powers of .arbitrator under Section 13 of the:: old Act. Clause 
(b) of Section 13 p_rovided that arbitrators or umpire shall have 
power to state a special ca~e for the opinion of the court on any 

. d I question of law involve , or state· the award. wholly or in part, in 
the form of a special case of"such question for the opinion of the 
court. Section 14 of the old Act provides for the award to be signed 
and filed. Under sub-section (3) of Section L4 where the arbitrators 
or umpire state a special case under clause (b) of Section 13. the 
court. after giving notice to the parties and hearing them. shall 

·pronounce its opinion thereon and such opinion shall be added to. 
and shall form part of. the, award. This Court said : 

.. We do not think that an opinion given under the first part 
of s. 13 '(b) should be added to and form .part of the award. 
The reason why the opinion given under the latter part of 
s. 13(b) should be added to and becomes part of the award 
is becau.se the arbitrators have stated the award wholly or 
in' part in the form of a special case of such question for the 
opinion of the court.· This view is further strengthened by 
the circumstance that under. s. 39 (1) (ii). and appeal" is 
provided only against an order on an award stated in the 
form of a special case. The reason why an· appeal is 
provided for in such a case is that the opinion of the' court 
has to be added to and' .form part of 'the awdrd and it 
therefore becomes a decision of the court. notwithstanding 
the fact it is ·.incorporated in the aw.ard. There is no 
provision for an appeal against . an opinion given by the 
court on a special case stated t6 the court under the first 
part of s. 13 (b) or against the decision to state a special 
case for the opinion of the ·court for the reason l hat the 
opinionis not a decision. Nor is it to 'be incorporated in the 
award. If. as a matter of fact, the opinion gi~en by the court 

on a special case stated under first part of s. l :1 (b) is 

binding on the arbitrators and has to be incorporalt'd in the 
award. there was no reason why the legislature sltould not 

have provided for an appeal against the opinion or a~ainst 
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the reference which led to the opinion. The. scheme of the 
Act shows that the legislature wanted to proVide for an 
appeal only when there is to be a . decision by the court 
binding on the parties. not when it tenders an opinion 
which is not binding on· the arbitrators and which is not to 
be incorporated in the award. It might be_ that the arbitt·ator 
may choose to act upon the opinion. But that is not for the 
reason that it is ~ binding determination or a deci.sion. We 
have,, therefore, no hesitation in holdi_ng that the appeals 

· are incompetent." 

Section 85 (2) (a) is the saving cJause. 1t exempts the old Act 
I 

from complete obliteration so far as pending arbitration proceedings 
are concerned. That would incJude saving of whole of the old Act 
uptill the time of the enforcement of the q.ward. This Section 85 
(2} (a} prevents the accrued right under the •old Act from being 
affected. SaVing provision ·pljeserves the existing right accrued . 
under the old Act. There is a presumption that Legislature does 
not intend to limit or take away vested rights unless the language 
clearly points to the contrary. It is correct that the new Act is a 
remedial statute and, therefore, Section 85 (2) (a) calls for strict 
construction, it being a repealing proVision. But then as stated 
above where one· interpretation would produece an unjust or an 
inconvenient result and another wo~ld not have those effects, 
there is then also a presumption ·in favour ·Of the latter. 

Enforcement of the award, therefore. has to be examined on 
the touchstone of the proceedings held und~r the old, Act. 

Various decisions have been cited before us to show as to 
wh~t is a mere right and what is right accrued ·or acquired. We 
havt: tJf examine this question with reference to the provisions of 
Se€11011 6 of tlie General Claus/s Act if it could be said that when 
the m·bit raJ proceedings nave commenced under the old Act, ·a 
party has acquired a right to have the award given thereafter 
enforced under the old Act. The question that arises for 
consideration is if a right has accrued to the partyor it is merely 
an inchoate right. ·The three casds. referreQ to, namely Abbott vs. 
The Minister for f..cu:tds (supra) Hungeifort Investment Ltd. vs. 
Haridas Mw1dhara & Ors. (supra} and D.C.' Bhatia &. Ors. vs. 
Union of India & Anr. (supra) show that something more is 
required for vested . right to acct-ue. Righ't did exist but then 
nothing was done ·to show that any act was done or advantage 
taken of the enactment under which the right existed till it was 
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repealed. An Act gave the right and 
1
the new Act which repealed 

the old Act took away that right. Mere right to take advantage of 
the provision of an Act is not, a right accrued. 

ln I. T. Commissioner vs. Shah Sadiq & Sons (supra} this 
Court said that right which had acci-ued and had become vested 
~continued to be capable of being enforced notwithstanding the 
repeal of the statute under which--that right accr:ued unless the 
repealing statute took away such rtght expressly or by necessary 
implication. In the case of Bansidhar & Ors. vs. State of Rajasthan 

.-& Ors. (supra) this Court had said that what is unaffected by the 
repeal is a right "acquired" or "accrued". und_er the repealed statute 
and not-"a mere hope pr expectaUon" of acquiring a right or liberty 
to apply for a right. In the case of La.lji Raja Sona vs. Firm Hansrqj 
Nathuram (supra) thiS! Court had said that "a proVision to preserve 
the right accrued under a ref)ealed Act .. "was not intended to 
preserve the abstract rights conferred. by the repealed Act. It only 
appJies to specific rights given to an individual upon happening of 
one of the other of the events specified in.statute." We tl;link the 
ob~ervations of Lord Morris in Director of Public Worlcs vs. Ho Po 
Sang, (supra) are quite apt which have been quoted elsewhere in 
the judgment: In M.S. Shivanda vs. K.S.R.T.C. (supraJ this Court 
again said that if the right created by the statute is of an endurlng 
character and hc;ts vested in the person. the right c;annot be taken 
away because the statute by which it was created has expired. In 
Hemilton Gell y~. White (supra} Court of Appeal referred to the 
d~cision of th• House of Lords in Abbott vs. Minister for Lands 
(supra) In the case before it. the Court' said that under the old Act 
(the Agricultural Holdings Act, 1908) which was· rep~aled by the 
Agricultural Holdings Act, 1914 necessary event had happened 

·under which the tenant "acquin:!d a right" which . would accrue 
when he was quitting his holding to receive-compensation from the 
landiord. The event which occurred was the notice by the landl~rd 

While SectiOn 
to quit to the tenant in view of a sale of the holding. h 
11 ofthe 1908 Act t'reated this as unreasonable disturbance tot e 

· 1 ' 1 tter Act of 1914 tenant enbt ing him to compensation, the a 
repealed Section 1 1. The Court held that in spite of the repeal of 
Section 11 tenant had a . d Iight to claim compensation cqwre . . . f 
inasmuch a~ hot1ce to quit was gtven to him wh~n Sect10n 1 I o 
the olcl Act Was in operation. In Gqjraj Singh & .Ors. vs. State 
TransJIIIlt .Appellante Tribu~~l &· ors. (supra) this Court said that 
some post\t...e Act is ~required to be done for the right to accrue 
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under enactment which is repealed. In this case reference was 
made to a decision of this Court in Gz.darat Electricity Board vs. 
Shantilal R. Desai (supra) where the Court had pointed out that 
before Section 71 of the Electricity (supply) Act. 1948 was amended, 
the appellant had issued a notice under S~ction 7 thereof, exercising _ 
the option to purchase the undertaking. It was held that a right 
to purchase the elt:;ctrical undertaking. which had accrued to the 
Electricity Board. was saved by Secti(;m 6. of the General Clauses 
Act. In the case of G. Elcambarappa & Ors. vs. Excess Profits Tax 
Officer. Bella.ry (supra), there was repeal of an enactment levying 
tax. No assessment had been made by the time the Act was 
repealed and there could. there.fore. be no liability. Nevertheless. 
this Court said that liability to tax arose immediately at the end 
of .the accounting period when the Act was in force though the 
liability had not bee~ uantified by assessment proceedings. The 
Court upheld validity of th~ notice for ass~ssment of proceedings 
after the repeal of the Act. 

Principles enunciated in the judgments show as to when a 
right accrues to a party under the repealed Act. It is not necessary 
that for the right to accrue that legal proceedings must qe pending 
when the new Act comes into force. To have the award enforced · 
when arbitral proceedigns commenced under the old Act under that 

·veiY Act is certainly an accrued t;ght. Cons(,'!quences for the parties 
against whom award is given after arbitral proceedings have been 
held under the old Act though given after the coini11g .into force of 
the new Act. would be quite grave if it is debarred from chall~n-ging 
the award under the provisions of the old Act. Structure of both the 
Acts is different. When arbitral proceedings commenced under tne · 
old Act it would 'be in the mind of everybody, i.e .. arbitrators. and 
the parties that the award· given should n<;>t fall foul of sections 30 
and 32 of the old Act. Nobody at that time could have thought that 
Section 30 of the old Act ~ould be substituted by Section 34 of the 
new 'A~t. As a matter of fact appellant Thyssen in Civil Appeal No. 
6036./98 itself understood that the old Act would apply when it 
approached the Higl'\ Court under Sections 14 and 17 of the old Act 

. for making the awaid rule of the Court. Ii.. ;;.ras only later on that 
it changed the stand and now took tbe position .that new Act would 
apply and for that purpose file,!i an application for execution of the 
award. By that time limitation to set aside the award under the new 
Act had elapsed. Appellant itself led the respopdent SA1L in · 
believing that th.e old Act would apply. _Sail had fUed o~jections to' 
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the award ~nder_section 30 of t;he old Act _after notice for filing of 
the award was received by it on the application filed by the 
Thyssen under Sections 14 and 17 o{ the old Act. We have been 
informed that numerous such matters are pending all over the 
country where the award in similar circumstan.ces is sought to be 
enforced or sel aside under the provisions of the old Act. We. 
·therefore, cannot adopt a copstruction which would lead to such 
anomalous situations where the party seeking to have the~award . ' 
set aside finds himself without any remedy. We are, ther~fore, of 
the opinion that it would be the provisions of the old Act that 
would apply to the enforcement of the award in the case of Civil 
Appeal No. 6036 of· 1998. Any other construction on the Section 
85 (2) (a) would only lead to the confusion and hardship. This 
construction put by us is consistent with the wording of Section 
85 (2) (a) using the terms "provision" and "'in relation to arbitral 
proceedings" which would mean that once the arbitral proceedings 
commenced under the old Act itrwould be tpe old Act which would 
apply for enforcing the award as well. 

· Because of the view of Section 85 (2) (a) of' the new Act 
which we h'aye taken, it is not necessary for us to consider 
difference in the repealing provisions as contained in Section 48 
of the old Act and Section 85.·of the 'new Act. We may. however. 
note that under Section 48 of the old Act concept ts of "reference·· 
while unde1· thC' new Act it is "commer1c~ment". Section 2(e) of t~e 
old Act defines "ref(•,·cnce". Then under Section 48 the word used 
is "to". and under s(~ction 85 (2) (a) the expression is "in relation 
to". It. therefore. also appears that it is not quite relevant to 
consider the provision of Section 48 of the old Act to interpret 
Section 85 (2) (a). 1 

In 1-loosein Kasam Dada (India) Ltd. vs. The State_ of Madhya · 
Pradesh and others (l) this CotJ.rt said that pre-existing right of 

1 · d dment is appea is not estroyed by the. amendment if the amen Th . 
qot retrospective by express wo{~ds or necessary int,end~ent. e 
fact that the pre-existing right of appeal continues to :exist· must, 

· · · h eated that m its tum. necessatily imply that the old law whic cr. 
right of appeal must also exist to support the continuatiOn ~f t~at 
right. In this case, law had changed and the appellate aut.honty 
could exercise jurisdiction only if the appeal was accompamed by 
the deposit 'Of the assessed tax when before the amendment of the 
provision it only ·provided for deposit of admitted tax. The Court . . . 

(I) (I!J53J S.C.R. 987. 
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said that any requirement for deposit of the assessed tax overlooks 
the fact of existence of the old ~aw for the, purpose of supporting 
the pre-existing right where appeiil. could be filed only on depositing 
the admitted amount of tax. The law interpreted by this Court in 
this Judgment. it , seems. is to what Civil Procedure Code 
(Amendment) Act provided by clause (m) of Section 97 of the Code . . 
of Civil Procedure (Amendment) Act .. 

Parties can agree to the applicability of the new Act even 
before the new Act .comes into force and when the old Act is still 
holding the field. The1·e is nothing in the language of Section 85 
(2) (a) which bars the parties from so agreeing. There is, however, 
a bar that they cannot agree to the applicability of the old Act after 
the new Act has come into force when arbitral proceedings under ' 
the old Act have not commenced though the arbitral agreement 
was under the old Act. Arbitration clause in the contract in the 

' . ' 

case of Rani Constructions (Civil Appeal 6l of 1999} uses the 
expression ··for the time being in force·: nieaning thereby that 
provision of that Act ·would apply to the arbitration proceeding~ 
which will be in force at the relevant time when arbitration 
proceedings are held. We have been referred to two decisions-one 
of Bombay .High Court and _the other of Madhya Pradesh High 
Court on the interpretation of the expression ·•for the time being 
in force" and we agree with them that the expression aforementioned 
not oniy refers to the law in force at the time the arbitration 
agreement was e'ntered into but also to any law that may be in 
force for the conduct of arbitration proceedings. which would also 
include the enforcement of the award as well. Expression "unless 
otherwise agreed" as appearlng in Section ·85 ... (2) {a} of the new Act 
would clearly apply in the case of Rani Construction In Civil 
Appeal No. 61 of 1989. Parties were dear in their minds that it 
wci'uld the old Act• or any statutory modificati~n or reenactment of 
that Act which would govern the arbitration. We' accept the 
submission of the appeiJant Ra_pi Construction that parties could 
anticipate that the new enactment may c;:o:rhe into operation at the 
time the disputes arise. We have seen Section 28 of the Contract 
Act. It is difficult for us to comprehend that arbitration agreement 

"' could be said to be in restraint of legal proceedings. There is no 
substance in the submission of respondent that parties could not 
have agreed to the application of the new Act till they knew the 
provisions thereof and that would mean that any such agreement 
as mentioned in the 'arbitration clause could be entered Into only 
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after the new Act had come into fofce. When the agreement uses 
the expresslpns "unless otherwise agreed" and ... law in force" it 
does give option to the parties tp agree th~t new Act would apply 
to the pending arbitration proceedings. That agreement can be 
entered tnto even before the new Act comes into force and it 
cannot be said that agreem~nt has to be entered into only after 
C?ming into force of the new Act. 

Mr. Desai had referred to a decision of the Bombay, High 
Court (Goa Bench). rendered by single Judge in Reshma 
Constructions vs. State of Goa (1_). In that case arbitration clause 
in the contract provided as unde1· :-

"Subject as aforesaid, the provisions of the Arbitration Act. 
1940 or any statutory modification or re-enactment thereof 
and the ·rules made thereunder and for the time being in 
force shall apply to the arbitration proceeding under this 
clause." · · 

The Court held that these terms in the clause disclosed that 
the par,ties had agreed to be g&verried. by the law which was in 
force at the time of execution ot'the arbitration agreement as well 
as by any further statutroy changes that may be brought about iry 
such law. This is how the High Court consider~d the issue before 
it :-

"Considering the scheme of the Act. harmonious reading of 
the said provision contained in sub-section {2) of Sec. 85 
thereof wo..;ld disclose that the reference "otherwis~ agreed" 
necessarily ryfers to the intention of the parties as regards 
the procedure to be followed in the matter of arbitration 
proceedings and not to the time factor as-regards execution 
of the agreements. It provides that though the law pn;>Vides 
that the provisions of the old .Act would continue to apply 
to the pending proceedings by virtue of th,e said saving 
clause in. Sec. 85. · it simultaneously provides that ~he 
parties can agr'ee to the contrary. Such a provision leavmg 
·it to the. discretion of the parties to the proceedings to 
decide.about the proced~e to be followed-other in terms of 
the new Act or the old Act-is certainly in consonance with 
the scheme of the Act, whereunder most of the provisions 
of the new Act. the proced~re reagarding various stages of 
the arbitration proceedings is made su~ject to the agreement 

. to the contrary between the parties. the~~I:>Y giving ample 

{I}. (1999) I M.L.J. 482. 
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freedom to the parties to decide about the procedure to be 
foJlowed in such proceedings; being so. it is but natural 
that ·the legislature ·Jn its wisdom has left it to the option of 
the parties in the penf)ing proc~edings to choose the 
procedure for such pending proceedings. The reference 
"otherwise agreed by the. parties" in Sec. 85 (2) (c) of the 
new Act, there_fore, would include an agreement already 
entered into between the parties even prior to enforcem~nt 
of the new Act. as also the agreement entered into after· 
enforcement of the new Aet. Such a conclusion is but 
natural since the e~pression ··othernrtse agreed" do not refer 
to the time factor but refers to the intention of the part~s 
regarding applicCJ.bility of the provisions of the new or old 
Act," 

We agree with· the High Court on interpretation put to the· 
arbitration dause in the contract. 

. Section 28 of t?e Contract Act contains provision regarding 
agreements in the .restraint of legal proceedings. Exception 1 to .. 
Section 28 of the Contract Act ctoes not render illegai a contract 

, ·l• 
by which the parties agree that any future dispute shall be 
referred to arbitration. That being so parties can also agree. that 
the provisions of the· arbitration law existing at that time would 
apply to the a.rbitraJ proceedings. It is not necessary for the parties 
to know what law will 'be in forcp at the time of the conduct of 
arbitration proceedings. They can always agree that provisions 
that are in force at the relevant time would apply. In this view of 
the matter. if the pCJ.rtjes have agreed that at the relevant time 
provisions of law as existing at that' time would apply. there 
cannot be any objection to that. Thus .construing the clause 25, 
in ,Rani Constructions ... (CA Bl/99) new Act ·will apply. · 

' Foreign Awards Act gives the party right to c;!nforce the 
~foreign award under that Act. But before that right 'is exercised­
Foreign Awards Act has be~n repealed. It ca~not, therefore, be 
S~d that any right had accrued to the party for him to clatin to 
enforce the foreign award unde~·the Foreign Awards Act. After the 
repeal of the Foreign Awards Act a foreign award can now be 
enforced under the new Act on the basis of the provisions 
contained in Part II of the ·new Act depending whether it is· a New 
York Convention Award or Geneva Convention Award. It is 
irrespective of th.: f:=tci wlier1 the arbitral proceedings ·commenced 
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in a foreign jurlscliction. Since no right l)~s accrued Section 6 of 
the General Clauses Act would not apply.· · 

fn the ve·ry nature of the provisions. of Foreign Awards Act 
it is not possible to agree to the submissions that Section 85 (2) 
(a) of the new Act would kee'p Act alive for the purpose of 
enforcement of a foreign award give·n after the date of 
commencement of. the new· Act though arbitral proceedings in 
foreign land. had commenced prior to that. It is correct that 
Sect~on ~r::; (2) (a) uses the words "the said enactments" . which 
would include all the three Aets. i.e., the old Act. Foreign Awards 
Act and the Arbitration (Protocol and Convention) Act. 1937. 
Foreign Awards Act and even she 1937 Act contain provisions only 
for the enforcement of the foreign award and not for the arbitral 

. proceedings. Arbitral proceedings and enforcement of the award 
are two separate stages in the whole ·process of arbitration. When. 
the Foreign Awards Act does not contain any provision for arbit;al 
pro10eedings it is difficult to agree to the argument that in spite of 
that the applicability of the Foreign Awards Act is saved by virtue 
of Section 85 (2) (a). As ·a matter of fact if we e~amine the. 
provisions of Foreign Awards Act and the new Act there is not · 
much difference for the enforcement of the foreign award. Under 
the Foreign Awards Act when the court is satisfied that the foreign 
award is enforceable under that Act the . coyrt shal1 order the 
award to be· med and shall proceed to pronounce judgment 
accordingly. and upon the judgment so pmnounced a decree shall 
follow. Sections 7 and· 8 of the Foreign Awards Act' respectively 
prescnbe the conditions for enforcement of a foreign award and 
the •evidence to be produced by the party applying for its 
enforcement. Definition of foreign · award is same in both· the 
enactments. Section 48 and · 4 7 of the ne~ Act corr~spond to 
Sections 7 apd 8 respectively of the Foreign Awards Act. W~ile 
Section 49 of the new Act states that where the court is satisHed 
that the foreign award is enforceable under this Chapter (Chapter 
I. Part II, relating. to New York Convention Awards) the award is 
deemed to be decree of that court.' The only difference, therefore .. 
appears to be that while under the Foreigll 1\wards Act a decree 
follows, under the new Act forQ,ign award _is already stamped as 
the decree. Thus if provisions of the Foreign Awards Act and the 
new Act relating to enforcement of the foreign award ar juxtaposed 

there would appear to be hardly any difference. 

Again a bare reading of the Foreign Awards Act and the 

Arbitration (Protocol and Convention} Act. 1937 would show that 
' 
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these two enactments are concerned orily with recognition and 
:nforcement of the foreign awards and do not contain pmvisions 
tor the conduct of arbitral proceedings which would, of necessity, 
have taken place in a foreign country. The provisions of Section 85 
{2) (a) in so far these apply to the Foreign Awards Act and 1937 
Act, would appear to be quite §'upertJuow3. Litera) interpretation 
~ould render Section 85 {2) ·{a) unworkable. Section 85 {2) (a) 
provides for a dividing line dependent on "commencement of 
arbitral proceedings" which expression would necessarily r~fer to 
Section 21 of the new Act. This Court has relied on this Section 
as to when at·bitral proceedings commence in the case of Shelty's 
Cor1struclion Co. P. Ltd. vs. Konlcan Railway Construction {l). 

Sectiop 2(2) read with Sec~ion 2{7)~" and Section 21 falling in Part­
I of th~ new Act {l'lake it clear that these provisions would apply 
when the place of arbitration is ,in In~ia. i.e.. only in domestic 
proceedings. There is no corresponding provision anywhere in the 
new Act with reference to foreign arbitral proceedings to hold as 
to what is to be treated as "date of corpmencement" in those 
foreign proceedings. We 'would, therefore. hold that on prope

1
-

construction of Section 85 {2) (a) the provision of this sub-section 
must be confined to the old Actpnly. Once having held so it could 
be said that Section 6 of the ·aeil'eral ClauS:es Act would come into 
play and foreign award would be enforced under ·the Foreign 
Awards Act. But then it is quite apparent that a different intention 
does appear that there is no right that could' be said to have been· 
~cquired by a party when arbitral proceedings are held in a place 
resulting in a foreign award to have that award enforced under the 
Foreign Awards Act. 

We. therefore, hold that the award given on September 24. 
1~97 in the' case of Thyssen Stahlunion CMBH vs.' Steel Authority 
of India . L~d. (Civil Appeal No. 6036 of 1998) when the arbitral 
proceedings ··commenced before the Arbitration and Conciliation 
Act, 1998 came into force on January 25, 1996. would be enforced· 

' un.der the porvisions qf Arbitration Act, 1940. We also hold that 
clause 25 containing the arbitration ~greement in the case of Mj 

s. Rani Constructions Pvt. Ltd. vs. Himachal Pradesh StaLe JI;leclricily 
Board (Civil Appeal No. 61 of 1~999) d~es .admit of interpretation 
that the case is gov~rned by the provisions of the Arbitral ion and 
Conciliation Act, 1996. We further ho~d that the foreign award 
given in the case of Weslem Shipbreaking Corporation ys.M/ S: 

Cl) (1998) 5 s.c.c. 599 .. 
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Clareheaven Ltd. (Civil Appeal No. . 4928 of 1 997) would be 
governed by the provisions of the Arbitration and Conciliation Act . 

• 1996. Thus we affirm the decisions of the Delhi High Court in 
Ex.ecution Petition No. 4 7 .of 1996 a.nd of the Gujarat High Court 
in Civil Revision Application No. 99 of 1997. and set aside that of 
Himachal Pradesh High Court tn Civil Suit No. 52 of 1996. 

Accordingly Civil Appeal '~Nos. 6036' of 1998 and 4928 of 
1997 are 'dismissed. while Civil Appeal No. 6 i of 1999 is allowed. 
Parties shall bear their own costs. 

R.D. Civil Appeal no. 61 of 1999 allowed 

Ci~il Appeal no. 6036 of 1998 and 

CivR Appeal no. 4928 of 19[!7 dismissed. 
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SUPREME COURT 

Before U. C. Banerjee and Brf.jesh Kumar, JJ. • 

20QO 
November, 7. 

Collector of Central· Excise, Calcutta, etc.·· 

v. 
The Himalayan Co-operative ''Milk Prodt~cts Union Ltd.; etc. 

247 • 

. Cent'ral Exise Rules, 1944-sub-rule { 1) of Rule 8-
Notiflcation No. 105/80-CE. dated 19.6.1980 issued by Centra)·· 
Government exempting the· payment of excise duty on the goods 
falling under item 68 of ~he First Schedule to the Central Excise 
and Salt Act 1944-lnterpretation of. 

Held, that a bare·· perusal of the Notificatiofl shbws that the 
Central Government under Rule 8 (I) of the Central Excise Central 
Rules exempts goods in respect of first clearance for home 
consumption by or on behalf of the manufacturer from one or 
more factories upto a value not exceediryg rupees thirty Iakhs. The 
exemption would however be allov,.iable on fulfilment of a condition 
as contained in the proviso to clause {iij of the Notification which 
says that an officer not below the rank of an Assistant Collector 
of Central Excise is to be satisfied that the sum total of the value 
of the capital investment made on the plant and machinery 
installed in the· industrial unit ~Q1anufacturing "'.said goods under 
clearance" is not more than rupees ten lakhs. On perusal of the 
Proviso under-consideration it would be clear thaUt does not refer 
to any other goods under cle~rance except the goods faHing under 
item 68 of the ~irst Schedule to 'the Central Excise and Salt Act. 
1944. 

Held, further, that the value of the capital investment has 
to be in respect of the plant and· machinery manufacturing the 

~ said goods Viz goods covered under Item No 68 of the Tariff. 
clearances of whiCh alone is taken into account in exempting from 
Payment of· excise duty under the Notification in question. The 
Said goods in the present case is only liquid nitrogen. Thus the 
Value of investment· in the plants and machinery manufacturing 
Other goods not' covered under lteni 68 ha:s no relevance nor it is 

- to .be taken into account. · 

Held, further, that such notifications by which exemption 
·. ~ther benents are provided by the Government in exercise of its . .. 

In the S~tpreme Court Qf India. ' ;, · 

.. .. Civil ~ppeal Nos. 77·78 or: 19S9 ~Hh 637 of 1991 (T~ibunal's Appeal No~. E/ 
2019 & 2021/84-C and E/27_73iB6-'C). 
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statutory poweL normally have some purpose and policy decision 
behind it. Such benefits are meant to be provided to the investors 
and manufactun~r!'>. 'Therefore. such purpose is not to be defeated 
nor those \Vho may be entitled for it are to be dep1ived by 
interpreting the notification which may give it some meaning other 
than what is cJcarly and plainly flowing from it. · 

Case laws discussed. 
Appeal agains.t the -jl.Jdgment of Customs, Central 

Excise and Gold (Control) A.p.pellate Tribunal. 

. The facts of the cases material to this report are set. , 
out in the judgment of Brijesh Kumar, J. 

BRIJESH KUMAR. J. 

Since the above noted hyo appeals involve a common 
question· for ctetennination. as to the interpretation of a Notification 
issued by the Central Government under sub-rule { 1) o(Rule 8 of 1 

the Central Excise. Rules, ·1944, exempting goods falling undt!r 
Item No. 68 of the First Schedule to the Central Excise and Salt 
A.ct t944. on ru1mmcnt of certain conditions. the appeals ar~ being 
disposed of by this common judgment. As usual in such cases, the 
Revenue is trying to b1ing manufacturers \Viihin its net to charge 
it· with the excise duty whereas the manufacturer-respondents 
trying to get out of it cJaiming benefit under the aforesaid 
Notification. ' 

. ... ' i 

2. 111e brief facts of the case are that the manufacturer-
respondent. Himalayan Cpoperative Milk Product Uni'on Limited 
manufactures butter and skin'Imed milk powd<;;r etc. in its indust1ial 
complex. For purposes of chilling plant of Dairy Unit, the respohdent 
seems to have installed a plant manufacturing liquid ni~rogen 

which item, un..:disputedly falls under Item 68 of the Excise Tariff. 
1 By means of Notifica'bon No. 105/BO-C. E. dated 19.6.1980 the 
excise duty payable on goods faJling under Item No. 68, ts 
exempted in respect Of the first clearance'S of the said goods for 

· home consumption by or on behalf of a manufacturer from one or 
more factoties upto a value not exceeding rupees thirty lakhs inter 
alia, on the condition that the total of the value of the capital .. 
investmen! made from time to time, on the machinery installed. for 

t·acturin(J said goods is not more than rup'ees ten 1akhs. 
manu - b . • . 1 
According to the manutacturer-res~ondents the tot~l . c~p1t;d 
· tment in the plant and :machmery manufacturmg hqu 
mves , ft of 
nitrogen is Jess than rupees ten lakhs, therefore the bene I 
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exernption from excise duty is admissible under the Notific'ation in 
quest ion elated I 9.6. 1980. 

· 3. The Assistant Collector. Central Excise. Siliguri pivi"!ion 
by order dated 5.9.1983 n~jected the daim of the r~spondents and 
confirmt>d the demand as raised by the Supei·intendent of Central 
Rxcise under Central Excise Rules. observing t·hat the respondents 
an:· using all the plants and machinery for purposes of 
manufacturing all kinds vat·leties of excisable goods t~dling under 
different Tariff items, the total . value of capital Investment of all 
plants and machinet·ies, install~d in the ·said factory at·e to be 
taken into. acou.nt and no .exemption on investment which was 
more than ten lakhs ·was admissible. Thus according to the excise 
authorities the ,total yalue. of investments in all the plants 
manuLacturing butter and skimmed milk powder and other dairy 
products as weH as for manufacturing of Hquid nitrogen was to be 
taken into account. According to the respondents Himalayan 
Cooperative Milk Pmduct Union Limited the value of investment 
on liquid nitrogen plant whk~1 alone is relevam is much less than 
1·upees ten lakhs. The appeal preferred against the orc;ler of 
Assistant Collector was also dismissed by the Collector (Appeals). 
Central Excise. Calcutta by order dated 9.1. 1984. Both the 
author-ities have, however. held that liquid nitrogen itself is a 
finished product and" falls under Tariff Item 68 .. 

4. The Tespondents preferred an appeal before the Customs, 
Excise and Gold (Control) Appe1late Tribunal. New' Delhi. The 
Appellate Trib~nal by its order dated 21.1. 1988 allowed the appeal'. 
holding that/ the respondents would be entitled. for the- benefit 
under the Notification of exemption. On facts though the Tribunal 
remanded the matter to the origirial adjtidicating aut~ority (or 
computing the capital Investment on plant and machinery referable 
to liquid nitrogen and the common plant and machinery in the 
same inclustrial complex so as to 'ascertain the capita] investment 

on generator u~cd fen· the chilling water. 

5. We feel it wou,Id be bettc;r to peru.se the Notification dated 
19.6.1980 exempting the payment of excise duty on goods falling 
under Item .68 of the Tariff. It r·eads as follo\vs : . . 

.. In exercise of lhe powers conferred by sub-rule (l) of rule 8 of the Central 

Excise Rules. 1944. ai'ld In supersessio11 of U1c notifica.tlon of the Govl. of 

india in the Ministry of Finance {Department of Reve~ue} No. 89/79-

Cl:nlral Excises. dated the lt~-1_ March 197.9. the Central Government 
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hereby exempts goods . .falling under Ilem No. 68 q( the First Schedule lO the 

Centrai Excise an.d Salt Act 1944 ( 1 q.f 1944). (her·einq{ter referred to u.s the 

said goods}. in respect of the first clearances of the said goods for home 

consumption by or on beh&.lf of a manufacturer from one or more factories; 

upto a value not exceeding rupees thirty lakhs. cleared on o1· after the 1st 

day of April in any financial year._ from the whole of the duly ·of excise 

· leviable thereon : 

Pn)vidcd that during the period commencing Dn the 19th day of 
~ 

June 1980 and ending on the 31st day of March. 1981. the value of the 

clearances of the said goods eligible for exemption under this notification 

shall be subject to th~ followlr{g conditions, 'llam~ly :-
(i) The aggregate of the value of clearances eli~ible for exemption 

contained in this notification during the aforesaid pertod. and the clearances. 

if any. already effected by or on behalf of a .manufacturer in terms of the . , 
exemplion contained in the notification No. 89/79-Central Excises, dated 

the 1st March 1979 aforesaid. during the period commencing on the lst 

day of April. 1980, shall not exceed rupees lhirty lakhs; and 

(liJ The va.lue of cleat;ances eligii)Je for exemption contained in this . . 
notification during the afore~aid period <:Oillm('JH ~ng 0!1 the 19th day of' 

,June. 1980 and ending on the 31st day of MarciL 1981 $all. In no case. 

exceed rupees twentyfour lakhs. 

Provided further that an officer not below lhe rank of an Assistant -

Collector or Central Excise is satisfied that. the sum total of the value of 

the capital investment mRdc from time to time on planl and rr;Iaclliner!} 

installt:;d in the indrislrial unit in which the. said goods. under clearance\ 
' . 

are manq{nctured. is not,morethan rupees ten lak\ts. (Underlined by us. 

for cmplm:o;lsl "' ' · 

2. Where a factory producing the said goods is run at different times 

durin!! a ijnanc-i.!l year by different manfactm·ers. tlte total value of the 

cleamnct~S 'of tht• '.tid ~oods from such, factory el,igible for exemption. Uf\der 

Ulis not ificatton in such year shall not exceed rupees thiJ·ty lakhs. 

3., Nothing contairied in lhls notification-shall apply to a manufacturer. 

if lhe total value of the said goods cleared. if any, for home consumption 

by him or on hls behalf from one or more factories in the preceding 

financial year exceeded rupees thirty lakhs. 

Explanation l.!.While determining the sum total of U1e value of t.he 

't 1 · 1vastmel"!t only the face value of the Investment at the time when cap1 a u •· • . . . 
such investment was made shaH be taken inl.o account. but the value of 

the im;estment made on plant and machinery which have bee11 remo,•ed 

permanently from the industrial unit or rendered unfit for any use sh~ll . 
be exclud~d from such determination. 
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Explanation II. -In this not!lk:t•v •ll. the expression 'factory' has the 

meaning assigned to it in clause (ml ol ,.,t•cllon 2 of the Factories Act. 1948 

(63 of 1948). · 

Explanation Ill. -For the purpose of computing the value of clearances 

und~~r· this notification. the clearances of the said goods which are 

exempted froni the whole of U1e duty of excise leviable thereon by . any 

other notification issued under sub-rule (1) of rule·S of the Central Excise. 

Ru lcs. 1 944, and for the time being in force, shall not be taken into 

account:· 

A bare perusal of the Notification quoted above shows that 
the Central Government under. Rule 8 (1) of the Excise Rules· 

··.:· 
exempts goods in respect of first clearance'for home consumption 
by or on behalf of the manufacturer from one or more factOJies 
upto a value not exceeding rupees thjrty lakhs: The exemption· 
would however be allowable on fulfilment of a condition as 
contained in the provisq to clause {ii) of the Notification which says 
that an officer not l:lelow the rank of an Assistant. Collector of 
Central Excise is to be satistled that the .sum total of the ,value of 
the capital investment made on the plant and machinery installed 
in the industrial unit manufacturing "said goods under clearance" 
is not more than· rupees ten lakhs .. on perusal of the proviso 
under consideration, it would be clear that it does not refer to any 
other goods under clearance except the goods falling_'under Item 
68 of the First Schedule to the ·central Excise and Salt' Act, 1944. 
In the beginning itself the Notification says that the goods falling 
under Item 68 are· to be referred to, in the Notification, as 'said 
goods'. According to ;own finding~ of the Assistant Collector, liquid . 
nitrogen is itself~ fintshed product and falis under Tariff Item No. 
68. In that view of the. matter the quest,on of taking into ·account 
the value of the capital investment made on plants and machinery 
manutacturing goods other than covered unde Item No. 68 ·does 
not arise. We find no force in the ~ubmissions made on behalf of 
the appellants that value of all. plants and machinery manufactwing 
butter and skimmed milk· powder etc. has also to ?e added up so 
as to find out as to whether total value of the .capital investment 
in the plant and machinery is rupees ten lakhs or more. In our 
View the value of the capital investment has to be in respect of the· 
Plant and machinery manufacturing the "said goods" viz. goods 
covere.d under Item No. 68 of the Tariff. clearances of which alone­
is taken into account in exempting from payment of excise duty 
Under th~ Notification in question. The said goods in the present 
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case is only liquid nitrogen. Thus the value of investment in the 
plants and machit,1Cry manufacturing other goods not covered 
under Item 68 has no relevance nor it is to be taken into acconnl. 

6. The Tdbunal while <:tl1owing the appeal followed a decision· 
of Bombay High Cow·t reported in Devidayal ELeclror:tics &. Wires 
Ltd. and another versus Ut1ion of India and another (l) The similnr 
notification in r·espect of an eadier year was under consideration 
before the Court. It had been noticed that two words have been 
used in the Notificatio~ namely. the ·factory' and "industrial unit'. 
T}1e two expressions would be presumed to have been used fof 
dif(erent meaning. It was held that industrial unit would mean 
something. other than the factory. which. wpuld be a sepal·ate l 

isolate part of the plant which i~'exclusively used for manufacture 
of goods for which exemption is claimed. Learned counsel for the 
appellants 'tried to distinguish the case on fact~. We, howeve,:. find 
that in principle what has been held in Devidayal (sL~pra) as 
followed by the Tribunal; cannot be said to be an incorrect view. 
The factual deviation would 'IDe a matter on facts of each case. The 
other case which the Tribunal has referred to is reported in Gotclen 
Press versus Deputy Collectm· of Central Excise, Hyderabnd and' 

Another (2) In this case a notice was issued on the manufacturer 
of cartons as to why penalty be not impose'd ;ince the goods_ 
manufactured w~rc removed without payment of duty. It was 
pleaded that cartons were exempted under a notification exempu,ng 
all producls of p1·inting industry. The Court. however, held that 
cartons though may be printed. cannot be held to be product of 
printing industry. They will. be relatable to packaging industry. 
Hence. th~ benefit. as pleaded. was not admissible. In ·so fa1· as the 
other arguments raised about the valu'e o.f the investment made 
for manufacture of printed cartons. it was held that cost of'cutting , 

·machines etc. could not b.e excluded which according to the 
manfactnrf'r was not used 'for printed carton~. The argun1ent, th_at 
the value of the investment in the plant ar:id · machinery 
~ 1anufacturing a particuhq· it~~m under a separate tariff would 
alone be taken into consideration was not accepted. The language 
of the exemption notification as involved in that case was qudtecl 

which was to I he effect : , I 

"'The sum rotaJ of the value of the capital investment mad~· 
from time to time on plant and machinery installed in the 

. d d I 'lre industrial unit in which the ~oo s un er c earance (: _. 

{j)J!)8'=~1~.L.T. 30 (Bom) 

(2 ) (IOH7) (27) E.L.T~ 27;~ IA.P.J 
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manufactut·ed is not more than 1·upees ten lakhs~. (As 
quoted in Para 22 (b) of the judgment). 

rupees ten laksh or more. In our view the value of the it is 
then observed that according to the said notification total value of 
the entire machinery in the industrial u11it should be taken into 
account as thct·e was no occasion for allocating the macliinery 
between various· ~o<;>ds manufactured therein and by way of an 
example. it was observed that it may create complications where 
a factmy manufacturing goods falling under more than on~ tariff 
item but has only on€' generator of power plant. so in such ~cases­
in what manner generator or· powet· plant was to· be allocated 
between two items. The plea raised. was negatived and it was held 
that total value of the entire machinery in the industrial'. unit 
should be taken into account. At"thi,s stage,·it would be appropriate 
to point out the difference in the language used in two notifications. 
We find that in the Notification dated 19.6.1980, with which we 
are presently concerned. the proviso to clause (ii) of the Notification 
says ·· ..... the capital invt'stmenr made from time to time on plant 
and. machipery ipstalled in the industrial unit in which the said 
goods under clearance are manufactured ......... ". The expression 
"said goods .. is not used in the Notification interpreted in the case· 
of Golden Press (supra). The ··said goods" signifies or identifies the 
goods which a1·e · COVered under Item 68. in . t•espect of which 
exemption· has. been granted. But the word ··!:laid" is not . used in 
the Notification under consideration in the case of Golden Press 
{supra) as indicated above says ............. industrial ~nit in which 

4 

the goods under clearance are manufactured .......... ". The goods 
have not been specified by using the expression ·•said goods. In the 
Notification dated 19.6. 1980. as already indicated earlier. the 
goods falling under', Item 68 af~ to be referred as "said goods". 
Therefore. in our view· it will not be possible to take into 
consideration the. value of investment of all the. plants and 
machinery manufacturing different items viz. goods other than the 
"said goods". 

7. In ow· view the Tribunal Iightly prC'I<'nTd the view taken 
in the case of Devidaya( (supra). The l~tclual hurdles lilu~ a 
common· .w~nerator may be in use by differer11 units in the factory 
complex as indic<lted in the cas(: of Golden Press (supra) can well 
be worked ot,~t by devising propet· mcthf,ld while apportionin~ the 
value of different plants proportionately. In no way such hurdle. 
as posed. would change the meaning of a Notification which on the 



254 PATNA SERIES VOL LXXX (2) 

face of it and by the plain language used therein has unambiguous 
and clear mearting. 

8. Such Notifications by which exemption or other benefits 
are provided by the Government in exercise of its statutory power. 
normally have some purpose and policy decision behind. it. Such 
benefits . ~re meant to be provided to the investors and 
manufacturers. Therefore. such purpose is not to be defeated nor 
those who may be entitled for it are to be deprived by interpreting 
the notification which may give it some meaning other than what 
is/ clearly and plainly flowing from it. 

9. In view of the discussion held above, we find no me1it in 
the appeals and they are hereby dismissed. No orde1~ as .~o costs. 

S.D. 

.!_<t ,,. ' 
Appeals dismissed. · 
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Advocate-striking work in court on call of Advocates' 
Association-whether to bea1· the. pecuniary loss suffered by his 
client due to his non-appearance. 

When. the advocate who was engaged . by a party was on 
strike, there is .no obligaUon on the p~:ut ofthe court either to wai~ 
or to adjourn the case on that account. The advocate would also 
be answerable for the consequence suffe17.ed . by the party if the 
non-appearance was solely on the ground of strike call by Advocates: 
Association. ' 

Held, that when an advocate opts to strike work or boycott 
the court he must be pr~pared to beat· atleast the pecuniary loss 
suffered by the client who entrusts his brief to the advocate with 
p.IJ confidence' that his case v/ould be in safe hands of thaf 
advocate. 

In eases where. cou1·t is satisfied that the ex·parte order. 
passed. due to the absence of an advocate pursuant to any strike , . . 
call, could be set aside on terms, the court can permit the party . 
to realise the costs from the advocate concerned. without driving 
such party to initiate another legal actio~ against the advocate. 

Case laws discussed: 
Appeal against the iudgement of Delhi High Court. 
The facts of the case mtiterial to this report are set out 

in the judgement of K.T. Thomas. J. 

THOMAS, J. 

Leave granted. ~ 

l Another ticklish issue con~erning legal . profession has 
Winched to the fore which, perforce. has to be decided by us in 
this case. Shquld a litigant suffer penalty for his advocate boycotting 
I hP ('Ourt pursuant to a strike call made by. the association of . 
;--.- - ._ . 

.. .. In the Supreme Court of India. 

Civil Appeal No. 6385 of 2000 _(Arising out of SLP © No. 19489 of 1999) 
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which the advocate was a meri1ber ? The· question arose in this 
case after the suit was decreed exparte by the tt·ial court in 
consequence of the non-appearance of the counsel on a day fixed 
for hearing. on the premise of the strike call. 

Appellant-company was in occupation of a building as 
tenant at Barakhamba Road, New DeihL A suit was filed against 
the appellant for eviction from the building and other consequential 
reliefs which was resisted by the appe11ant by raising: various 
contentions. Issues in the suit were framed by the court and the 
case was posted to 26.8. 1998 for trial. None of the advocates 
belonging to the firm of lawyers which was engaged by the 
appeallant did not appear in the court on the day-because the 
advocates were on a strike called by the advocates association 
concerned. As nobody f01· the appeUant was present the cour't set 
the qefendant ex-parte and evidence of the plaintiff was recorded. 

Appellant whose. place of bu.sin~.ss \vas in Mumbai, on coming to 
know of the developments. applied under 'Order 9 Rule 7 of the 
Code of Civil Pmcedure (for short the .. Code]. But the application 
was dismissed and eventually the suit was decreed on 13.1 1. 1998. > 

Thereafter. appe11ant filed an application to set aside the expa1·te 
decree. The said application was dismissed by 'the trial court. for 

which the ·followin~ reasoning. inter alia. has been stated :1 
'It is settled law that st1ike or boycott by the advocat~s is 
,no gmund for adjournment.· Hon'ble Supreme Co~rt in 

M<iihabir Prasad Singh vs. Jacks Aviation (1998-RLR-SC-
644) has held that all the C01,1rts have to do judicial 
business during court hours. It is the. solemn duty of ever-y 
lawyer to attend the court. The defendant and the counsel 
very well know that the case was fixed on 26.8.98 for 
plaintiffs evidence. Counsel for the defendant (at least 8 
counsel had been engaged by the defendant) and the 
defendant deliberately di~ ·not appear on 26.8.98. There· is 
no bona fide or reasonable grour1d put forward by the 
defendant or their c.ounsel for non-appearance. They were 
knowing the consequences of non-appearance. I therefore. 
find no ground in allou.ring the application under ·order JX 
R 16 CPC. The application is hereby dismissed with costs." 

Appellant thereafter approached ~he High Court with ~n 

, peal against the aforesaid order. The H1gh Co~rt concurred w1tll 
ap. . . 11·ng of the trial court and dismissed the appeaL Learned the reas01 ._ · 
. J dge while dismissing the appeal stated thus : Smgle u ~ . 
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"In my considered opinion. the proposition of la·v,r as laid 
down in the decision of the Supreme Court in Mahabir 
('rasad Singh's case ( 1999 (l) SCC 37} squarely •.1Jplied to 
t1_1c lacts of the present case. There was ticgtigence and totai 
lack of bona fide on the part of the defendants and 
then~fore. they at·c not entitled to any relief jn the present 

' \ appeal. 1 he appeal stands dismissed as without anv merit 
leaving the parties to bear their own costs." · · 

.We have no doubt th.at the legai position adumbrated I.>\' the 
Additional Dit:;trict Judge as wcJJ as the High Court cann~t be 
taken exception to. 'When the advocate \vho was enga,~ed by a 
party was on strike there is no· obligation on the part of the C(lllrt 

either to wait or to aqjourn t.hC:"· case on that account. Time and 
again this Court has s~id that an advocate ha:::: no right t'? stall the 
court pmceedings on the ground that advocates have decided to 
strike 01· to boycott th~ courts or even boycott any particular 
court. Vide U. P. Sales Tax Service Association vs. Taxation in Bar 

. Associalion. Agra & ors. (1995 (5) sec 7l6L K.'John i<oshy &. or·s. 

vs. Dr. Tarafceshwar Prasad Shaw (1998 {8) S.C.C. 624}: Mahabir 
Prasad Singh vs. Jades Avialion (1999 II) SCC 37); and 1\.olut.cwnorlil 

Razalc vs. Slelte of Kerala_(2000 (4} SCC 465). . 

Now the party says that his absenc•: may be viewed from a . 
brnader angle particularly on account of the follO\\'mg badi:gmund. 
Appellant compaHy is situated at Mumbai and the court in which 
the suit was filed is situated in Delhi. On 24.8.1898 the counsel 
for the appellant trarlsmit.ted a message to the appellant that none 
of the advocates would attend the court due to the strike .call on 

26.8. 1998. Appellant says th~~ it . was not possible to make 
atTangements for appearing in court on the succeeding day at 
such a short note and from such, a long distance. He would have 
thought that the courts could not function when the advocates 
WPre 011 Stt·ike · though he later 1·eaJised that it WaS a Wmng 

assumption. He made out a case 1or setting aside the ex:.-parte 
ot·der. al least on some terms because his non-appearance was 

attt·ibutable enUt·cly to the firm of advocates whom he engaged (M/ 

s. B.C. Dc'ts Gupta & ·co.). 

In view of the aforesa.id stand of the 'appellant we pas~ed 
the folowing ot·der on 8.5.2000 : 

"We tentatively propose to set aside the exparte judgment 
on some terms. like payment of costs to the othet· side, 
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because petitioner's counsel was absent in the trial court 
when the case was call6d as he was participating in the 
lawyers' strike. But it is difficult for us to mulct the 
petitioner with the cost portion as he is innocent. Hence we 
issue notice to M/s. Das Gupta & Co. la"vyers of Delhi. to 
show cause wlw the petitioner shall not be permitted to 
realise the said cost amount from the said advocats... · 

· A ·reply affidavit has been filed on behalf of •the said finn of 
· advocates. IUs admitted in the affidavit that the firm was engaged 
·by the appellant. in the said suit. The deponent tried to explain 
their non-appearance on two factual premises. First is that when 
the firm came to kno:w that Delhi Bar Association resolv.ed to 
boycott the court of Additional District Judge, Delhi, appellant was 
informed of it and expressed the. inability of the advocates to 
appear before the said court on 26.8.1998. Second is that in spite 
of such communication a member of the lm.vyers' firm made an 
attempt to reach the court concerned. but· he did not succeed as· 
he was. prevented by the other'';;tl;king la\vyers. The followtn'g is 
the statement made by the firm of advoc:at:es .regarding. their 

absence in the court : 
''That ~n 26.8.1998. a member of our firm visited the court 
of the aforsaid learned i\DJ. However the office .bearers and 
members of Delhi Bar Association did riot allow any counsel 
to appear before the court of aforesaid learned ADJ. Therefore 
we could not appear in the aforesaid matter on 26.8.1998 
and the aforesaid learned ADJ was pleased to pass the . , •. 

following order. 

About the second facet of the explanation offered by the 
lawyers' ftrm there is no direct ~nformati9n 'from the particular 
person who is sald to have tried to enter the court or as to who 
were the persons who prevented him from .entering the co~rt. Even 
the name of the advocate member of the firm.. who tried to enter 
the court haH has not been met'ltioned. Bfl that as it may. if the 
firm of advocates thinks that they really wanted to attend the · 
court but were physically prevented by somebody else from doing 
so it is open to the counsel concerned to resort to such steps as 
against those persons. 

But the fact remains that appeal was set ex-parte due to 
the absence of the appellant and his counsel in the court when the 
case was taken up for hearing. In the special ci~cumstances of this 
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C'ase we are inclined to set aside the ex-parte order dated 26.8. 1998, 
on smne tern1s. 

Appellant shall pay a sJ'in of Rs: SOOO/- as costs to the 
:;·cspondent/plaintiff within one month from today and on such. 
payment (or deposit with the trial court) the ex-parte order dated 
26.8. 1989 would stand set aside. 

New r.omes the question of syphoning the sa~d ~urden on 
to the advocate. Sl:ould the advocate be mulcted with that amount 
as he is primarily instrumental for setting his die1'1t. ex-parte. Shri 
M.N. Krishnamani. lem·ned senior counsel. after disowning the 
liability of the counsel, adopted the alternative plea on that score 
like this;. Till I 0.9. 1998. when the apex Court pronounced in 
um.nistakable. terms while deciding Malwbir Prasad Singh's case 
(supr~) that boycott of the court by the advocate is Lmquestionably 
mega!. the legal fraternity took it for granted that the courts \Vould 
not proceed with the cases during stJ;ke periods. The following can 
be extracted from the written submission made by the senior 

c~nmsel : 
,. .. 

"The cou:r:ts ,,,.ere sympathesing with the 1;3ar and would 
agree for not dismissing cases for default and to take up the 
matter of disposal only if both the parties in person agree 
for an adjudication. This practic~ of the cour.t unofficially 
co-operating with the strike and agreeing or adjourning the 
cases luJlecl the lawyers into a bona fide belief that even. if · 
he did not appear. the court \Vould not do any harm to the 
case. lt was in this belief and in this legitimate expectation 
which emanated on the ba.sis .of the convention and the 
practice for over 3 to 4 decades. the lawyers either 
participated in the strike · fJ-hd several· of t~em were really 
physic?llY prevented from entering the courts. Most of the 
lawyers participated passively rather than actively in str::ikes." 

Shri Krishnamani. however,. made the present position as 

unambiguosly clear in the foll?wlng words. : . 
"Toda . l.f a lawyer participates in. a Bar Association's. 

y h t · facie bad in view ol boycott of a particular court t a IS ex . 
the clear declaration of law by this Hon'ble C?urt. Now. 

· b ldl ·~nore the even if there is a boycott call, a lawyer can 
1
° Y. 1

·- · 

same in ·view of the ru1ing of this Hon'ble Court .m 1999 (1 l 

sec 37." 
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Though we appreciate the stand of the s~ninr counsel that 
an advocate would hereinafter venhJJ"C to ·ignore t hL~ uuvcott cull. 

I . 

I am unable to agree \\ith the le;,.rned senior. counsel that the 
courts had earliet· sympathi£ed \.'Vith the Ba1· and af!rccd to adjourn 
cases during the strikes or boycotts. lf any court had adjourned 
ca~ws du1·ing such pC"riods, it was not due to any sympathy for the 
stJ·ikes or boyc:Dtts, but chIt' :c ll'.:-!p1cssness in certain cases to do 
othcrv.rise without the aid of a ·counsel. Nor do we concede to the 
_contc:.~ntion that this Court d.~dared the legal position only \~hen 
Niahabir Prdsc:ci Sinqh (s(lpra) v1as decided that strikes or boycotts 
arc. illegaL \Vc h:JYC cited supra the earlier der-isions rendered by 

·this Court in tune wlth the same stand. 

Therefore, we permit the appel!ant to realise· half of the said 
amount of R~. 5000/- from rhe finn of advocates M/s. B.C. Das 
'Gupta & Co. or from any one of its partners. Init.ia1ly we th~)ught 
that 1.he appcliant could be pernl].tted to realise the whole amounl 
frorn the said firn1 of advocat.es1 However .. we are inclined td save 
the finn from bearing the costs partially since the Supreme Court 
is adopting such a measure fot the fh·st tirne and the counsel 

•.. ' \ 

would not have been conscious of such a' consequence befalling 
them. Nonethe1ess we put the profession to notice that in future 
the advocate would' also be answerable for the consequence 
suffered by the party if the non-appeal·ance was solely on the 
ground of a strike calf lt is unjust and inequitable to cause the 
pany alone· to suffer for the self imposed dereliction qf his 
advocate. We may further c.dd that the litigant who suffers entirely 
on account .of his advocate's non-appcarailce in cotirt. he has also 
the 1·emedy to sue the advDc?.te tt:r damages but that remedy 
would remain unaffected ·by fhe cour.se adopted in this case. Even 
so, in situations like this. when tr1e court mulcts the ~party with 
costs for the faiJure of hJs advocate to appear. we make i~. clear 
tha[ the same court has power to permit the party to realise· the 
costs from the advocate concerned. However. such direction can · 
be passed only aftei·, afTo1·ding an opportunity to the advocate. If he 
has any justifiable cause the court. can certainly absolve him from 
such a liability. But the advocat~ can .not 'get absolved merely on 
t.he ground tha·t he did not attend thP court as he or his· 

assoc.iati0 n \Vas on a strike. If any adv_ocatc claims that his right 

to strike must· be1 without any Joss to him but the loss must onlY 

t l. . · 1-11·5 1•1111ocent client such a claim is repugnant to anY Je OJ J • • • - . 

. · )(·· <Jf. ta> 1·1·-play and ~·anons of ethics. So when he opts to pnnc1p · · -
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strike work or boycott the court he must a~ we11 be prep<:ir~d to 
bear at least the pecunia1y loss suffered by the Jitigant client who 
entrusted his b1·ief to that advocate with all confidence that his · 
~ause would be safe in the hands of that advocate. 

ln all cases where court fs satisfied that the ex-parte order 
(passed due to the absence of the advocate pursuant to anv strike 
call) could be set aside on terms the court can as well per;nit the 
party to realise the costs from the p.dvocate concerned without 
d!iving su~h party to initiate another legal acti<:>n .against the . 
advocate. ' · 

. \Ve my also obscnre that it. is open to the court as an 
alterna tlve course to pen11it the party (while setting aside the ex 311 

pan~e order ·or decl·ee earlier pa:5sed ·in his fa\,our) to realise the 
cost fixed by the court 1o; that purpose. from the counsel of the 
other party whose absence caused the pas~ing of su~h ex parte 
order. if the court is satisfied that such absence was due to that 
counsel boycotting the court or participating in a strike. 

~Ve, therefore. dispose of this appeal with the above direction . 

SETHI, J. · 
' '. 

• 

I agree both with the reasonings and the conclusions 
arrived at. by 'fho.mas_. J. in his lucid judgment. However. the 
matter being important having far reaching effects on the institution 
of the Judiciary. and for my views with respect to the role of the 

, C~)Urts during strikes by Advocats. ·I have opted to pen do:vn my -
own observations in addition. 

Persons belonging to the legal profession are concededly the 
elite of the society. They . have always been in the vanguard of 
progress and development of not only law but the Polity a'!;; a 
whole. Citizenarv looks at them with hope and expectations fot· 

' ~ 

traversing on the new paths .and \-1rgi.p fields to be mai·ched on by 
the society. The profession by and la1·ge: till date has undoubtedly 
performed its duties and obligations and has never hesitated to 
shoulder Its t·esponsibilities in larger interests of the. mankind. The 
lawyers, ·who have been acknO\~Jedgcd being sober, task Oiicnted, 
professionally responsible stratum of the population, are further 
obliged to utiJise their skills for socio-poli~Jcal modernization of the 
country. The lawyers at·e a force for the preservance and 

; 

strengthening of constHutional government. as they are guardians 
of the modern tega1 system. · 
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After independence the concept of social justice h8.s bcome 
a part of our legal system. This concept gives meaning and 
significance to the democratic ways of life and of making the life 
dvnamic. The concept of welfare state would remain in oblivion 
u~nless social justice is dispensed with. Dispensation of social 
justice and achieving the goals fiet focth in the constitution are not 
·possible, without the Active. concerted and dynamic efforts made 
by the person concerned with the justice dispensation system. The 
prevailing ailing socio-economic-political system in the country 
. needs treatment which can immediately be provided by judicial 
incision: Such a surge!)' is impossible to be performed unless t11e 

4 Bench and the. Bar ma.l{e concerted effort. The role of the members 
of ~jle Bar has thus assumed great importance in the post 
independent era in the cotmtly. 

Gcitcral!y strikes are antithesis of the progress, prosperitY 
and development. Strikes by the professionals including the 
Advocates cannot be equate'd with sttikes under taken by the 
industt·ial \Vorkers In accordance with the statutory provisions. 
The services rendered by the advocates t~ their clients are regulated 
by a contract between the two besides statutory limitations. 
restrictions and guidelines incorporated in the Advocates Act. the 
Rules made thereunder and Rifles of procedure adopted by the 
Supreme Court and the Hig:h Courts. Abstaining from the courts 
by the Advocates. by and Ja~·ge. does not only affect the persons 
belonging to the legal profession but also hampers the .process of 
justice sometimes urgently needed by the consumers of justice. 
the_ litigants. Legal profession is essentially a service ?riented 
profession. The relationship between the lawyer and his client is 
one of trust and confidence. 

With the strike by the lawyers, the process of court intended 
to secure justice is obstructed which is unwarranted under the_ 
provisions of the Advocates Act. Law is no trade and briefs of the 
litigants not merchandise. Th~s Court i~ The Bar Council . of 
Maharashtra v. M. V. Dabhollcar· & Ors. ( l) placed on record Its 

expectations from the Bar and observed : 
"We wish to put. beyond cavil the new call to the lawyer in 
the economic order. In th$: da~s ahead. legal aid to ~he poor 
and the weak. public interest liti¢ation and other rule-of­

Jaw responsibilities will demand ."-l whole new range .. of 

responses from the Bar or orgamsed social group~~ 
-----

ilT(l976) 2 S.C.C. 2!1L. 
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lawyer members. Indeed, the hope of democracy Is the 

_dynamism of the new frontiersmen of the law in . this 
developing area and what we have observed against 
solicitation and aHeged profit-making vices are distant from 
such free service to the the community in the jural sector 
as part of the profession's tryst with the People of India." 

-In Pandurang Dattatray"a. Khandekar v. Bar ,Cotincil of 
Maharashtra Bombay & Others {I) it was observed · that, · "An 
advocate stands in a loco parent is towards the litigants. Therefore, 
he is expected to follow norms of professional ethics and try to 
Protect the interests of 11is client in relation to whom he occupies 
a position of trust. Counsel's paramountduty is to the client. The 
client is entitled to receive disinterested, sincere and honest 
treatment". It would be against professional etiquette of a lawyer 
to deprive his client of hi;; servic~s ·in the court on account of 
Strike. No advocate can take it for granted that he will appear in 
the court according to his whim or convenience. It would be 

. against professional ethics for a lawyer to abstain from the court 
When the cause of his cJtent is called for;. hearing or further 
Proceedings. 

This Court in Tahil Ram Issardas Sadarangani & Ors . .v. 
Ramchand Issardas Sadarangan.i & Anr. [ 1993 S1,1pp. {3} SCC 2561 
While deprecating the decreasii1g trend of service element and 
increasing trend of commercialisation of legal profession, pointed 
out that it was for the members of the Bar to act and take positive 
steps to remove such an impression before it ·is too late. By· 
striking w01~k. the Jawyerws faf1 in their contractual and professio'nai 
duty to ·conduct the cases for which they are engaged and paid. 
In Common cause, A Regd. Society v. · Union of ln'!-ia & Ors {2) it 
Was observed. "Since litigants have a fundamental \right to speeay 
Justice as observed in Hussainara Khatoon v. Home Secy.. State 
of Bihar (3) it is essential that case.s must proceed when they 
appear on board and should not ordinarily be adjourned on 
account of the absence of th.e lawyers unless there ar:e cogent 
reasons to do so. If cases get adjourned time and again due to 
Cessation of work by lawyers it will in the end result in erosion of 
fatth in .the justice de1ivery system which will harm the image and 
dignity of the Court as well"· ·,, f 
11} 

. (2} 

(3) 

0984} 2 s.c.c. 556 . 
( 1994) 5 s.c.c., 557~ 
0980) l s.c.c. 81. 
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Noting casual and indifferent attitude of some of the lawyers 
and expecting improvement in quality of service this Court in Ill 
Re : BaJ1.jiv Dalia. Deputy Secretary, Ministry of Information & 
Bro~d Casting.· New Delhi. etc. (1) held : 

"Of late. we have been coming across several instances . 
which can· only be described as unfortunate both for the 
Jegal profession and~ the administration of justice. It becomes . 
. therefore, our duty to bring it to the notice of the members 
of the profession that it is in their hands to improve the 
quality of the service they render both to the litigant-publi,C 
and to the courts. and to brtght~n their image in the 
society. Some members of the profession have been adopting 
perce_ptibly casual approa~h to the practice.of the professioJ'l 
as is evident from their absence when the matters aTe caned 
out, the filing of incomplete and inaccurate pleadings-manY 
time even illegible . and without personal check\ and 
verification. the non-payment of co'urt fees and process fees. 
the failure to remove office objections. the failure to take 
steps to serve the parties. et al. They do not realise tne 
seriousness of these acts and omissions. They not onlY 
amount to the contempt of the court but do positiVe 
disservice to the litigants .and create embarrassing sttuatto:O 
~n the court leading to avoidable unpleasan_tness and del~~ 
m the disposal of matters. This augurs ill for the health 0 

our judicial system. . 
The legal"'profession is a solem and serious occupation. It iS 
noble calling and all those ~l1o belong to it are its honourabl~ 
members. Although the entry to the profession can be ha 

, t nee. 
by acquiring merely the q~?-lification of technical compe e it9. 
the honour as a· professional has to . be maintained by d 

t i e 
members by their exemplary conduct both in and ou s r 
h 

. . ...... othe 
t e court. The legal profession is different fro••· 0 ' 

~rofessions in that what the lawyers do. affects not onlY t~e 
mdividual but the administration of justice which 15 r ernbe. 
foundation of the civ!Used society. Both as a leading 111_ tblt 
of the intelligentsia of the society and as a respons fi r 
citizen, the lawyer has to conduct himself as a model -~c 

. others both in his professional and in his private and p~b a.l 
life. The society ha~ a right tci expect of him such tde t1 
behaviour. It must not be forgotten that .the legal professiOve 

. ha 
has always been held in high esteem and the/members 

{I) {1995) (3) s.c.c 619. 
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played an enviable role in public life. The regard for the 
legal and judicial system in this <;ountry is in no smaU 
measure due to the tireless role played by the stalwarts in 
the profession to strengthen them. They took their profession 
seriously and practised it with· dignity, deference and 
devotion. If the profession is ~o survive, the judicial system 
has to be vitalised. No service Will be too small ·in making 
the system efficient. effective and credible. The casualness 
and indifference with which some memb~rs practise the 
profession · are certainly not calculated to achieve that 
purpose or to enhance the prestige either of the profession 
or of the institution they are serving. If people lose confidence 
in the profession on account of the deviant ways of so~e of 
its men:tbers, it is not only the profession which will suffer 
but .also the administration of justice as a ,whole;. Th~ 
present trend unles~ checked is likely to lead to ;:t stage 
when the system will be found wrecked from within before 
its wrecked from outsid,~. It. is for the ~embers of the 
profes~ion to introspect and . take the corrective steps in · 
time and also spare the courts the unpleasant ~uty. We say 
no more." 
In Brahma Prakash Shcirrr!a v. State of.U.P. ( 1), . a Constitution 

Bench of this Court held that a resolution passed by the Bar 
Association expressing want of confidence in the judicial officers 
amounted t~ scandalising the court to undermine its authority 
Which amounted to contempt of court. In Tarini Mohan Barari, Re 
: [AlR 1923 Cal. 2121 the Full Bench of the High Court held that 
Pleaders deliberately abstaining from attending the court and 
taking part in a concerted movement to boycott the court, was a 
Course of conduct held not jUstified. The pleaders had duties and 
Obligations to their clients in respect Of matters entrusted to them 
Which were pending in the courts. They had duty and obligation 
to cooperate with the court in the orderly administration of justice. 
~oycotting the court was held to be high l]anded and unjustified .. 
In Pleader, Re : '(AIR 1924 Rang 320) a Division. Bench .of the High 
Court held that a pleader abstaining from appearing. in th~ C;ourt 
Wttbout obtaining his client's consent and leaving him undefended . 

. arnounted to unprofessional ·conduct. In U.P. SCfles· Tax Service 
Association v. Taxation Bar Association, Agra & others (2} this 
~rt observed : . . 
ll) 09q3) S.C.R. 1169 
121 0995) (5) sec. 716 
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· t ast to ··a' has been a frequent spectacle in the recen P -ts 

witness that advocates strike work and boycott the co~' to 
at the slightest provo'caticm over loo~ing the harm.caus~ . 
the judicial system i.n general and the litigant pubhc 

1~ 
particular and to themselves in the. estimate bf the g~nera.a. 

· publlc. An advocate is an officer of the court and enJoys f 
special status in the society. The workers in furtherance 0 f 
collective bargaining organise strike as per the provisions ~e 
the Industrial Disputes Act as a last resort to compel t 
management to concede their legitimate demands. . ne 
It is not necessary to go into the question whether t 
~advocates, like workmen, have any right at all to· go 00 

strike or boycott court. ln Federal Trade Commissiort '~~· 
· Superior Court Trial Lawyers' Assn. 493 US 411 the attorneYs . . t 

who regularly accepted court appointments to represen 
indigent defendants in minor felony and misdemenaolJ~ 
cases before ~he District of Columbia Superior Court s~ugh r 
an increase in· the statutorily fixed fees they were patd fo 

· · · get the work they had done. 'When theh:r· lobbying efforts to 
increase in the. fees failed. all the atto~rieys, as a groUP• 
agreed among themselves tpat they would not accept anY 
new cases, after a certain date, if the District of Columbia 
had not passed legislation providing for an increase in their 

-· fees. The Trial ·Lawyers Association to which the attorneys · 
belonged ~~pported and publicised their agreement. When 
·they are not accepting the briefs which affected the District'S 
·~riminal justice system. the Federal Trade Commissiot'l 
(FTC) filed complaint against the Trial Lawyers' Assoctatiot'l 
complaining tl:lat they had entered into a conspiracy to {11' 

prices and go in for a boycott which was an unfair method 
· of competition violating Section 5 of the Federal. Trade 
Commision Act (15 USCS 45). The administrative law judge 
rejected various defences of the Association and 

. recommended that the c~mplaint to browbeat the boycott 
' ·~..... ' 

be. dismissed. The Com't of Appeals for the District of 
Colurntlia reserved the FTC order holding that .the attorneys 
are protected by Federal Constitution's First Amendmen.t 
etc. 01) certiorari. majority of USA Supreme Court speaking 
through Stevens, J, held that the lawyers had no protectiofl 
of the First Amendment (tree speech) and the action of thC 
group of attorneys to boycott the courts constituted restniiflt 
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?f trade within the meaning of Section 1 of Shreman .Act 
against unfair method of competition. Though the object 
was enactment of a favourable legislation. the boycott' was ' 
the means by which the attorneys sought to obtain favourable 
legislation. The Federal Constitution's First Amendment 
does not protect them. . 

In Mahabir Prasad Singh v. Jaclcs Aviatioin Pvt. Ltd. ( 1) to 
Which one of us (Thomas. J .) was a party observed : 

"Judicial function cannot and should not be permitted to be 
stonewalled by browbeating or bullying methodology. whether 

I . . 

it is by litigants or by counsel. Judicial process n:tust run 
its even course unbridled by any boycott call of the Bar. or 
tactics of filibuster adopted by any member thereof. High 
Courts are duty bound to insulate judicial functionaries 
within their territory .from being demoralised due to such 
onslaughts by giving full protection to· them to discharge 
their duties without fear .. But unfortunately this case reflects 
apathy on the part of .the High Court in affording such 
protection to a judicial fp.nctionary who resisted. through 
legal means. a pressure strategy slammed on him in open 
court." 

It was further held : 

"If any counsel does not . want ·to appear in a particular 
court. that too for justifiable reasons. professional decorum 
and etiquett require him to give up his engagement in that 
court so that the party can engage anoth.er counsel. But 
retaining the brief of his client and at the same time 
abstaining from appearing in that court. that ~oo not o~ any 
particuiar day on account of some personal mconvem.cnce 
of the counsel but as a parmanent feature. is unprofessmnal 
as also ~nbecoming of the status of an advocate. No c~urt 
is obliged to adjourn a cause because of ~h.e strike call ~tven 

. by any association of advocates or a deciSion to boycott the 
courts either in general_}?r any pa~icular _court. lt is. ~~1e 
solemn duty of every court co proc~ed With the judicial 
business during court hours. No court should yield_ to 

.pressut·e tactics or boycott calls or any kind of browbeatmg. 
A . d 8 h of this Court bas .reminded members 

three-Ju ge . enc J Ch ·dha1y v State 
~gal profession in Lt. Col. S. · au. · · 

ll999l (I) sec 37 
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· . th d ty of everY 
{D lhi Admn.} (1984} 1 sec 722 that it ts e u "' 

e , , , d h t . 1 and suc~' 
advocate who accepts a' brief to atten t e ' na ed that 
duty cannot be overstressed. It was further remind 11 
'having accepted the brier.' he will be committing a breac 
of his professional duty, if he so fails to attend'· 1 

. "A lawyer is. under obligation to do not_hing t~at . s::~f 
detract from the dignity of the court, of whtch .he lS htrn y 
a: swom officer and assistant. He sp.ould at all Urnes :~e 
differential respect to the Judge, and scrupulously obs 
the decorum. of the courtroom."· 

(Warve\le's Legal Ethics, at p. 182) 
· · · rocal 

Of course·. it is not a unilateral affair. There is a rectp f 
duty. for the court also to be courteous to the members 

0
d 

the Bar and to make every endeavour for maintaining ail 
. ~e 

protecting 't":e respect which members of the Bar · pe, 
entitled to have from their clients. as well a~ from t 
litigant 1public. Both the Bench and the Bar, are the f:WO · 

inextricable wings of .the judicial forum and therefore tne 
aforesaid ~utual rpspect is the sine qua non for t'tte 
efficient functioning of the soiemn work carried on in courts 
of law. But that does not mean that any advocate or a 
group of them can boycott the courts or any parttcul~ 
court and ask the court to desist from discharging judicial 
:function~. At any rate, no advocate· can ask the court to 
avoid· a' c~se .on. the ground that he does not want to appear 
in that court." · ; 

In the Light of the consisteni:~iew. ~ b~;~· ~ ju~:J:iciary regardin.g 
the strike by the advocates.· no leniency 1• n be shown to the 

' .~ f ~·) . 

defaulting party and if the circumstances warrant to put such 
party back in the position as it existed before the strike. ln that 
event, the' adversary is entitled to be paid exemplary. cos~s. The 
litigant suffering costs has a right to be corripensat'1d by his 
defaulting counsel for the costs r.aid. In appropriate cases the 
court itself cap pass effective orders, for dispensation of justice 
with the object· of inspiring confidence of the common man in tbe 
effectiveness of judicial system. lq the instant case respondent has 
to be. held entitled to the J?ayment of costs. consequent upon the 
setting aside of the ex-parte order passed in his favour. 

Though a matter of regr~t. yet it· is •a fact, that the court6 

in the. country have been contributory to the continuance of tlle · · 
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strikes on acco,t.int of their action of sympathising with the Bar 
ctnd failing to discharge their legal obligations obviously under the 
threat of public frenzy and harassment by the striking advocates. 
1 find myself in agreement with the submission of Sh: M,N. 
IU-ishnamani, Senior Advocate that the courts were sympathising 
With the Bar by not agreeing to dismiss the cases for default of a . 
t PPearance of the ·striking ad~ocates. I have. my reservations with 
he observations of Thomas. j_ that the courts had not been 

syrnpathising With the Bar during the strikes or boycotts. Some 
~OUrts might have conducted the cases even durin~ the strike or 

0YCott periods or adjourned due to helplessness for not being in 
a Position to ·decide the IJs in the absence of the counsel' but 
l'llaJoruy of the courts in tne country; have . been. impliedly s . . ' . 
Yrnpathieers by not rising to the occasion by taking p~sitive stand 

for the preservatfcm of the high' traditions of law and for continued 
:;storauon of the confiden.ce of the common man in the inst~tution 

Judiciary .• It is not too late even now for the courts m the 
country to rise from the slumber and )>erform their duties without 
~ar or favour partjcularly after· the Ju9gment of this Court in 
• ahabirStngh's case (supra). Inaction wiU surely contribute to the 
;rosion of ethics ~nd values in the legal profession. The defaulting 

0 Urts may also be contributory to the contempt of this Court. 

RD. O~der accordingly 
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Md. Khursid.'Anwar and anr:· 

v. 
State of Bihar. 
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·Code of Crl~inal Procedure. 1973 (Central Act No. ll of. 
1974). section 482.-Petitioners application for quashing entire 
crtminal ·proce~ding initiated against them for an offence. under 
s~ctions 3~3/379!594/386/34 of the Indian Penal Code­
magistrate after consideri!lg th~ st~tell)ents recorded on solemn 
·affirmation'toQk,cognizance of tt\e offence-allegations made in the 
complaint PD-ri?-a facie constitutes an offence-whether proceedings 
a· fit case for quashing under sectipn 482. Cr. P.C.. , 

Admittedly ·there is allegation and counter allegation in 
between the complainant and the petltionets. and it cannot be 
inferred at this stage that the allegations made by the complainant 

· are false and fabricated. 
. Held, therefore, it is not a fit case where this court should · 
exercise its inherent power under section 482 Cr. P.C. 

Held, further, that there is no reason to quash the 
complaint' and the order t~king cognizance. 

Application by the accused .. 

The facts of the case material to this report are set out in 
the judgment of M.Y. Eqbal. J. 

M/s M.M. Banerjee & D.l).. ChOJcravorLy for the petitioners. 
A.P.P. and Mr. R.S. Mez~~dar for the opp. parties. 

1 
M.Y. Eqbal. J. In this application filed under section 482 

Cr. P.C .. the . petitioners }?ave prayed for quashing the entire 
criminal proceeding initi:l!:ed against them in connection with City 
P.S. case No. 454/97 for an offence under se'ctions 323/379/504/ 
38G/34 of the Indian Penal Code pending before the Judicial' 

. Magistrate. 1st class, Dhanbad. 

2. The petitioners; case is that on 18.6.97 'the t'omplainant. 
opposite party 1no. 2 along with some of his associates entered in 
• S~llUngJ<ll H.anchi Bench . 

Ci·iminat MIS'<':' No. 7534/97 (R). In the matter of at\ application under secUoil 
482 Cr. 1'.<'. r . . 
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the office of the petitioners at Katras and started abusing them . 
and quarreling with them. The petitioners who are the sales tax 
officers. made a representation to tJ:e superior officers bringing to. 
their notice the conduct of the complainant who was in th.e habit 
of creating such nuisance in the office. It is stated that on the 
basis of the representation made by the· petitioners the 
Commissioner. Commercial Taxes. Biha1·, accorded sanction for 
launching prosecution as against opposite party no. 2 in relation 
to the incident which had taken place on 13.6.97 A<;cordingly. 
F:I.R. was lodged on 1.8.97 against the complainent for an offence 
under sections 448. 353. 383. 341 and 504/34 of the Penal Code 
which was registered as Katras PS case No. )85/97. It is stated 
that in -the meantime. the opposite Party no. 2 came to know 
about the aforesaid fact and ~odged the instant complaint case in· 
defence before the Chief Judicial Magistr:ate. Dhanba~ making 
false and frivolous allegations aga~nst the petitioners. On the basis 
of the said complaint and the evidences of the witnesses the 
Judicial Maglstra'te. Dhanbad took cognizance of the offence on 
25. 1 I. 97 against: the petitioners. ' 

3. Mr. M.M. Banetjee, learned counsel appearing on behalf 
of the petitioners firstly submittet1 that the allegations made in the 
complaint petition are forged and fabricated and mala fide inasmuch 
as the petitionei·s ~re innocent and have committed no offence as 
alleged in the complaint petition. Learned counsel has ,drawn my 
attention to the statement of one Gopal Prasad as contained In 
annexure 5 to t_he petition and submitted that said Gopal P.-asad 
gave statement ·that he had· never authorised the complainant/ 
opposite party no. 2 to make any grievance to the petitioners in 
respect of this matter which may suggest commission of any 

offence by the petitioners. .. 
4. It is well settled thaf in .·a proceeding initiated on a 

complaint. _inherent power to quash the said proceeding can be 
exercised by this court only i';l cases where the complaint ~oes not 
disclose any offence or is frivolous or vexatt01,.1S. It is not necess~ry 
that there should be meticulous analysts of the case before tnal 
to find out whether the case would end in conviction or_ not. _If the 
all · . d 1 the complaint petition. prima facie. constitutes egatlon·ma e n . , 
an offence and the Magistrate ts satisfied with the al!egations and 

th f th Complainant and takes cogmzance, then 
e statements o e . d' · 1 

th · . ' · d to quash the cogmzance on ad 1t10na 
IS court 1s not suppose . 

materials produced by the accused. 
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. 5. In, the Ugh~ 1of the sai~ settled proposition of-law. this 
court has to per'rse the complaint, a copy of which has been 
annexed as annexure 4 to. this petition., In the complaint petition 
it is alleged that on 28.6.97 one of the peons of ~atras Circle of 
·seles Tax Office, came to the complainant and told t~at the 
Deputy Commissioner, Sales Tax is desirious to meet him. The 
complainant a11eged that ht; went to the office of the Sales Tax 
Commissioner along With the registered sale qeed and other 
documents which th~ , complainant had to furnish before the 
authority of BCCL Area. Whe the complainant entered in th<? 
·premises of the 

1

Sales Tax office With a hand bag containing all 
papers and ·was seraching for the D.C .. Sates tax, all on a sudden 
the accused persons called him and star:ted abusing and trt~d to 
insult the complainant. It is alleged that on protest, the accused 
persons became furious and they called two· unknown persons 
who were looking like crilll:inalsq'and th·e· aecused persons ordered 
them to snatch all the belongings of the complainant. It is further 
alleged 'that when the complainant raised hu'na or alarm mariy 
people including the witnesses arrived there and saw the occurrence. 
Immediately thereafter, one of the unknown . persons pointed a 

·knife towards the neck of the complainant and the accused no. 2 
said him to kill the complainant. Many more allegations have been 
made in the complaint petition by the complainant . 

. 6. On the basis of the allegations made lri the .complaint 
and after considering the statements recorded on sole~ affirmation 
the learned Magistrate took cognizance of the offence under the 
aforementioned sections of the penal Code. 

7. On reading of the allegations made in the complaint 
prima facie, it ~onstitutes an offence and, therefore, there is no 
i~legality committed by the Magistrate in taking cognizance on the 
basis of those allegations cout>led with .the statements of the 
witnesses rec'orded on 'oath. The only question, therefore, to be 
consid~red is whether those allegations are false and fabricated as 
submitted by Mr. Banetjee, learned co~nsel for the. petltio~ers. 
Admittedly, some incide,nt took place in the sales tax office either 
on 18.6.97 or on 28:6.97 for which, according to the petitioners, 
they filed representation before the superior authority requesting 
for sanction for lodging FlR against the compl~nant. Admittedly. 
there is allegation and counter allegation in between the 
complainant and. the petitioners. 
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8. In view of the admittad position it cannot be inferred at 
this stage that the allegations made by the complainant are false 
and fabricated. It is,, therefore. not a fit case where this court 
should exercise its inherent power unde section 482 Cr. P.C. and 
quash the entire prosecution launched against the petitioners by 
the complainant by filing a complaint patition., It is also • not 
justified to consider the mate~als brought by the petitioners in 
defence to show that the complaint lodged by the complainant is 
mala fide. 

9. Having regard to the facts and circumstances of the case 
I do not find any reason to quash the complaint and the order of 

• cognizance. There is no merit in this applica~ion which is. 
accordingly. dismissed. 

G.N. ~pplication, dismissed 
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CIVIL WRIT JURISDICTION' 
J ' 

Before M.Y. EqbaL J/ · 

1999 
_August. 20 

Tatc;t Iron and SteeL Company Ltd .•• 
' ' . v. ' ' \ 

- The Presiding Ojf'tcer & Ors. 

Industrial' Dispute:_with ·regard to the date from which 
wages and -other benefits raised by employees of Indian .Tube 
Company. the Transferor Company. wh~ch they would 'get at par 
with the employees ofTata Iron and Steel Company. the Transferee 
_Company-as per clause 15 of the scheme of amalgamation and 
order of Bombay High Court. passed in Company Petition no. 89 
of 1994. ·whether the effective ?ate for giving benefits wages and 
other benefits to them is 1.1 0.1985. 

Held, that the finding of the Industrial Tribunal. Ranchi 
that the effective date is 1.4.1983 _from which employees of the 
Indian Tube Con1pany. the Transfero-r Company are entitled to get 
benefits of pay scale and deamess -allowance at par with that 
·drawn by .the Tata Iro11 and Steel Company. tl).e transferee 
Company is perverse in law and contrary to clause 15 of the 
amalgamation scheme artd the order passed by the Bombay High 
Court in Company Petition no. 89 of 1994. 

Held, further, that the e~ective date as per the amalgamation 
scheme is L 10.1985 for the p~rpose of giving benefits, of the 
wages and other benefits to. the employees of the 'Dransferor 
Company. . 

' . 
Application under Articles 226 and 227 of the 

Constitution of India. . 

The facts of the case material, to this report are set out 
in the judgment .of M.Y. Eqbal. J. 

M/s G.M. Mishra. N.C. Gtmguli. advocates for the petitioner. 

Mrs. M.M. Pal and Miss.' Mahua Palii, advocates for the 
resp~ndents. 

Mr. T.K. Mtshra for rspondent no. 3 

M.Y. Eqbal, J. In this writ application petitioner M/s Tata 
~ron and St~el Company has prayed for issuance of appropriate 

Sitllng at Ranchi Bench. 

Cl\'il Wril ,Jurisdiction Case No 2968 of 1992 (R) 1 h 
II I . · . n t e mauer or an 

aflp cal on under Articles 226 and 227 f lh C . . . . . o e, onslllutlon of lmlm. 
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Writ in the nature of certeri()ri for quashing the award passed by 
the Presiding Officer. Industrial Tribunal Ranchi in reference ·case 
no. 3/86 deciding the referencedn favour ~f the respondents. the 
Workmen represented by Tube Company Workers' Union holding 
that 1.4.83 is effective date of amalgamation of Indian Tube 
Company Ltd. with the petitioner. 

2. It appears that vide notification dated 30.4.86 by the 
Labour Employment and Training Department, Govt. of Bihar the 
following dispute was referred to the tribunal for adjudicati~n in · 
exercise Ol')urisdiction U/s 10 (I} (d) of Industrial Disputes Act. 

3. "Consequent upon amalgamation of M/s Indian Tube 
' Company with Tiseo to what pay scale. Dearness Allowance and · 

Other benefits the employees are entitled and from which date the 
same shall be: payable to them... · . 

4. The case of Tube.., Company Workers' Union is that 
Management of M/s Indian Tube Company Limited. hereinafter 
refen-ed to as· Tube Company amalgamated with the management 
of Tiseo on 1.4.83 and that th~. workmen of Tube Company are 
entitled to get paysca:le and dearness allowance which are being· 
drawn by the employees of Tiseo as well as the workf!1en of Indian 
Tube Company are entitled to other benefits which were being 
enjoyed by the employees of the Tiseo with the personal protection 
Of othe1· monetary benefits which are available · to and other 
facilities which were being eruoyed by the employees of the Union 
Prior to the date of amalgamation i.e. prior to 1.4.83 The further 

· case of the 1·espondent Union is that several m()netary benefits 
Which were available to the ~m·kmen of Tube Company and 
certain other facilities which were enjoyed by the w.orkmen of the 
1'ube Company have either been withdrawn or r.educed ... 

1 

5. on the other hand case of the management f.s that the 
management of the Tube Company amalgamated with the 

· management of the Tiseo on 1:10.85 and that the workmen of ' 
1'ube · Company ar_e getting pay · scale, dearness allowance and 
Other benefits at par With the Workmen of :;r'isco. The further Case 
of the management is that the management made an. agreement 
With the Tata Worker's Union which Union was joined by majority 
Of the. members of the Tube Company Workers'· Union on 3.2.86 
by Which the demand raised by the Tube Company workers· Union 
on 2.11.85 was settled, wherein it was agreed that the service 
Conditions of the cmployee1" of the Tube Division shall be at par 
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with the employees of other Division of the Company at 
Jamshedpur .. According to the ~anagement since the agreemen~ 
has been· implemented before 20.4.86 on which the presen 

. reference was. made, the· present''reference has become infructuous. 
6. The Tribunal for~ul~ted the following point~ for 

consideration in this reference :-
I) What is the effective date of amalgamation C?f the 

Indian Tube Company with Til?CO ? 
Ii) ·Whether the majority of the members of the Tube 
' Company Workers' Union joined the Tata Workers' 

Union on amalgamation of the Indian Tube Co. with 
Tiseo and if the .answer is in affirmative whether the 
·agreement, if any; entered in between the Tata Workers' 
Union with the management of Tiseo. shall be binding 
on the minority uf the. members of the Tube Company 
Workers' Union ? 

lll) Whether there was any industrial dispute in between 
I 

t~e management' of Indian Company Ltd. and its 
workmen on the date on which the present reference 
was made. · • 

M Whether th~ industrial dispute which was in between 
the m~nagement of Indian Tube Company Ltd. and its 
workmen was resolved prior to the date on which the 
present reference was made ? 

V) To what scale, dearness allowance and other benefit 
the workmen 9f Indian Tube ~ompany are entitled 
and from which' date the same Will. be payable to 
them? 

7. The Tribunar considered all the three points namely point 
nos. Il, 1li and IV together and decided these points in fav~ur ·of 
the respondent/union. The Tribunal further considered point nos.· 
1 and V together arid finally held that 1.4.83 is the effective date 
of amalgamation or' Indian Tube Company with the Tiseo. The 
Tribunal further held. that the payscale, dearness allowance and 
other benefits should be made''·available to t::."' Workmen of the 
Indian Tube Company Ltd. at par with the workmen of Tiseo from 
1.4.83. . 

8. This writ petition was admitted on • 5.11.92 for deciding 
the limited questions as to what is the effective date of amalgamation 
of the Tube Company With the petitioner /Tiseo and what payscale. 
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dearness allowance and other benefits the Workmen of Tube 
Comp' any are entitled and f1·om hi h d t h w c . a e t e same will be 
payable to them. 

9. Mr. G.M. Mishra learned counsel appearing for the 
pe:itioner assailed the award &n the gro1.md inter-alia that the 
Tnbunal has comitted serious error of law, which is apparent on 
the face of the award and that the relevant materials on record 
have not at ali considered or overlooked by the Tribunal. The · 
learned counsel further subm!tted that amalgamation of one 
company with another company requires sanction of the Court 
under the provisions of the Companies Act. Order of sanction 
made by the Court comes into effect only when certified copy of 
order is filed with the Registrar. Learned ·counsel.submitted that 
the Companies as such does not give any protection to the 
employees of transferor company with regard to their absorption/ 
employment In the transferee company. Learned counsel referred 
paragraphs 7. 15 of the amalgamation scheme, a copy~ of which is 
annexure-11 here and submitted that scheme itself envisaged that 
the amalgamation shall take effect from the date wqen the copy of 
order of Calcutta and Bombay H~gh Courts sanctiontng the scheme 
shall be filed with the approprtlie Registrat· of the companies and 
such date would be considered as effective date for the purpose of 
the scheme. viz. implementation of the transfer of employees. 
Learned. counsel further referred relevant portion of the order 
dated 1.8.85 passed by Bombay High Court and relevant portion 
of the p order dated 15.5.85 passed by the Calcutta High Court. 
Learned counsel therefore submitted that certified copies of the 
orders of Bombay and' Calcutta High Courts were filed with 
Registrar of the companies on 1.10.85. Laarned counsel further 
submitted thai in terms of the scheme and in terms of the orders 
Passed by the High Courts, one day before the filing of the orders 
before the r~egistrar i.e. on L9.85 a general offer was given by the 
Chairman-cum-Managing Director of the Company to ftJe employees 
Of the Tube company Inviting them to exercise their option and 
Unless they decline the offer in writing their services in the Tube 
Company Ltd. wjll be transfeg.ed in the petitioner's Company 
Without any interruption. I,.earned couns'ei therefore submitted. 
that on the basis of relevant clause of the scpeme and the orders 
Passed by the High Courts the effective date sheW be 1.10.85 and 
not from 1.4.83. Learned counsel then submit.ted that "appointed 
date" reletable to t i 1e transfer of assets and liabilities of Tube 
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f 11 1 ·ct d wn for accounting 
Company to Tiseo. 1t is speci ica y a1 · o .. 

O
ses and also for the termination of the relationship of buyers 

purp . 1 ·s 
and sellers of Tubes manufactured by Tube· Company. t 

1 

co~te~ded that charter of demand was submitted by the Tube_ 
Company wbrkers's Union on 7;5.85 to the General Manager ot 
the Tube Company and not ·to the petitioner Tiseo and the 
employees of Tube con:pimy continued to ~raw their wages frorn 
Tube Company ptior to 1.10.85. It is there-fore contended tha~ in · 
any view· of the matter effective date can be only 1. 10.85 and can 
'' ••. , , .- I t. . 

not be 1 .4.83. 
10. On the other hand Mrs. M.M. Pal l.earned counsel 

app~aring for the worker'; Union submitted that the effective date 
aqd the appointed date of the scheme of amalgamation of the Tube 
Company with the petitioner Co .. are inconsonance with the 

,judgement ?f Bombay and Calcutta High Courts on that point. 
Learned counsel drawn my attention to the relevant paragraphs of 
the scheme particularly paragraphs. 5 and 7 arid submitted that 

'ron the reading of the scheme and the order together it is 
'abundant~y .clear that the'. effective date . of the amalgamation is 
·1.4.83. Learned counsel then submitted that tribunal has' given 
pos\tive. and satisfactory reasoh i.n the award and the~e is no 
,perversity or other error of law or error of fact. Learned counsel 
then submitted that factually merger of two companies took place 
\v.e.f. 1.4.83 from .which date workmen have become entitled to 
extra monetary be:t:tefits 'by rason of amalgamation. 

. 1 1. From perusal of the impu~ed ·award it transpires that 
on the main issue 'i.e: ~Issue nos 1 and 5 the Tribunal has com~ 
to the finding that as per Ext. M- 1'2 and M.,-15 scht:;ine ·of 
amalgamation was to be effective from 1.4.83 and' the scheme of 
amalgamation was to take effeCt finally from 1.1 0.85. The, Tribunal 
therefore held that 1.4.83 is the effective date of amalgam11tion of 
Indian Tube Company with,Tisco and therefore the workmen of 

' ' 
Tube Company are entitled to get all benefits at par with the 
workmen of Tiseo from 1.4.83. 

12. Before .appreciating th~ rival contention made by the 

learned counsels appearing lor fche parties· and finding arrived at 

by the Tribunal· it would be useful to first look into the order 

passNL hv the Bombay High Court and the relevant clauses of the 
schcuw of amalgamation. · · 
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_13. From. pet·usal of the order passed by the Bombay High 
Co~rt It transptres that an application U/s 391 and 394 of the 

· Ind1an Companies Act was filed by the petitioner-Tisco being 
Company petition No. 89/84 praying for sanction of an arrangement 
e~1bodi~d in the scheme of amalgamation of the. Tube Company 
With the petitioner Tiseo. The Bombay High Court passed order on 
1.8.85 ~ranting sanction for amalgamatiop. The relevant portion 
of the orders reads as under : · · 

"TI-llS COURT DOTH HERE:BY sanction the Arrangement 
embodied in the Scheh1e of Amalgamation annexed as. 
Exhibit ·c· to the petition and annexed hereto as Schedule 
II. AND DOTH DECLAARD the same to be binding on the 

. Transferee-Company and its members and arso on the 
Transferor Company and its members AND' THIS COURT 
DOTH FURTHER ORDER that the Scheme of Amalgamation 
be aDd it is ·hereby effective from the Ist day of April. 1983. 
which date is hereinafter referred to as "the Appointed 
Day." · 

......................... ""' .................................................. " .......................................................... .. 
AND THIS COURT DOTH FURTHER ORDER that the 
Transteree-CompaQy shall prior to the day immediately 
preceding the EffecUve Date referred to in Clause 15 of the 
Scheme of Amalgamation by a ·general notice offer 
employment to all the employees of the Transferor-Company 
on their existing remuneration and conditions or service 
and all such employees of the Transferor-Company as are 
in its employment at the dose of business of the .aforesaid 
day and as shaH not expressly in writing declined such offer 
shall continue iri employment in the. said undertaking as 
employees of the Transfet·ee-Company without interruption 
in !'Service and on the same remuneration and conditions as 
or on remuneration and conditions not in any way less 
favourable to such employees then these appli~able to them 
at the afotesaid day and the Transferee Company shall be 
legai1y liable to pay to any such employee in the event of 
this retrenchment such compensation as he may be entitled 
to receive under the Industrial ptsputes Act. 1947 or any 
substituted enactment on the basis that his service has 
been aontinuous and hijs not been interrupted by the 
tr·ansfer of the undertaking. of the Transferor-Company to 

t ltC' Transferee-Company." 
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. . . f h d r quoted 
14 From 1)erusal ol the relevant portion o t e or e 

. . . . d d . the date 
above tt' is manifest thal 1.4.83 is the appomte ate t.c. . 1 0 
from which scheme of amalgamat1on becan:e effective .. It 1!? :;c 
not -disputed by the respondent that 1.4.83 1S the appomted 
·wh. en entire business and undertakings of the transferor CompanY 

· · 1· ter 
stood transferred and vested tn the transfer.ee company. The a 
part of the order further declares that the transferee compal1~ · 
prior to. the date immediately pteceding the effective date referr·~e 
to in c\fluse 15 of the scheme of amalgamation by a general notl 

· oy 
to offer employment to aU the employees of the transferor cornpa , 
on their existing remuneration and conditions of service and s~c: 
employees of the transferor company in absence of any expt e~ 
declination. shall continue in the employment of the transferee 
compan~ and t,he transferee company shall be le~ally liable to P~~ 
to any such employee in the event o'f his retrenchment or on sue 
declination on such Compe.nsaU.on as may be entitled to under the 

.law.· ' 

15. lt is therefore clear that the effective date used in the 
order of the High. Court refers to the effective date mentioned 111 

clause 15 of thef scheme from which date transferee company shall 
be liable to pay remuneration compensation etc. It .. is thcretore 
necessary to. look irtto clause 15 of the amalgamation scherfle 
aiongwith other clauses which reads as under : 

' . . . . ' f 
1. "This Scheme of Arrangement and Amalgamation (hereinafter 

referred to· as "the Scheme") is effecti~e from 1st April, 1983 
or. such other date as the appropriate ·High Court rnaY 
direct. which date is hereinafter referredtoas 'the Appointed 

2. 

day.'' • 
"On and from the Appointed Day.~ the entire business 'and 
u~dertaking of the Indian Tube Company Limited, a publiC 
Company having its Hegistered Office at 43, chowringhee 
Road, Calcutta 700071 (hereinafter referred to as "the 
Transferor Company") shall without al,ly further act or deed 
be and the sanie shall stand transferred to and vested iJ1 

and be· deemed to have been transferred to and vested ill· 
The Tata h·o:n and Steel Company Limited, a public CompaJ1)' 
,having its Regfstered Office at. Bombay House'. 24, · HoTTli 
Mody'Street, Fort. I3omb~y 400 023 {hereinafter referred to 
as "the Transferee Cptnp~py") pursuant to the provisions of 
Sectioll ~'194 of the Con~panies Act, 1956 (hereinafter referred 
to as "the said Aet.") for al\ the estate and interest of tne 
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5. 

7. 

Transferor Comp~ny subject nevertheless to all. ~hanges if 
any then affecting the sa,ne and on the Appointed Day the 
Transfe~or Company sha.II be amalgamated with' the 
Transferee Company." 

"The Transferor Company shall with effect from the Appointed 
Day be deemed to have carried on its business and activities 
of its undertaking on behalf of and for the benefit and on 
account of the Transfer~e Company and acc~rdingly all 
profits accruing or losses arising of· incurred by or in the 
business of the Transferor Company as and from the 
Appointed Day shall for all purposes be and shall be treated 
as· profits or losses as the case may be of the Transferee 
Co~pany and shall l;:>e available to the Transferee· Company 
for disposition in any manner including the declaration of'. 
any dividend by the Transferee Company. As such the 
Transferor Company shall carry on its business and activities 
on and fmm the Appointed Day as economically and 
efficiently a.s possible and with utmost prudence and witnout 
creating any charge or making any alienation of or other­
wise dealing with its undertaking or any part thereof except 

·in the ordinary course of business. 
"The Transfe.ree Company shall prior to the day immediately 
preceding the Effective day referred to in cla':se 15 below of 
the Scheme by a general 'notice offer employment to all the 
employees of the Transferor Company on · their existing 
remuneration and conditions of service and all such 

·employees of the Transferor Comp_any as are in i.ts 
employment at the close of business on the afo~esaid day 
and as shall not have expressly in writing declmed s~ch 
oifer shall continue in employment in the said under-takmg 

. as employees of the Transferee Company without int~~ption 
: . d on the same remuneration and conditiOns as 
tn serv1ce an · 1 or on remuneration and conditions not in any way ~ss 
favourable to s~ch employees than those applicable to them 
at the aforesaid day and the Transferee ~ompany shall ~e 
. . t any such employee m the event of hrs 

Jega1ly liable to pay o . 
1 P

ensation as he may be entrtled to 
retrenchment sue 1 com · . 
receive. under the industrial Disputes Act. . 194 7 .or any 

t ent on the basis that hts serv1ce has 
substituted enac m . . . 

and has not been interrupted by the 
been continuous . 
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· tO 
transfer of the updertaking of the Transferor Company 

the Transferee. Company . 
. 15. "The Scheme although operative from the Appointed DaY 

shall takt' effect finally from the last of the dates ur_o~ 
which certified copy I copies of the order I orders of the 1-hg 
Courts at Calc~tta and Bombay sanctioning the, Schern~ 
shall have b<:>en filed with the appropriate Registrars 0 

.Companies pursuant to Section 394 ofthe said Act. (sucll 
last date l;t'ing referred t~ in the Scheme as 'The Effective 
Date" . for the purpose of tHe Scheme." 

. ' t 
16. ·.From perusal of clause 15. it is abundantly clear tha 

although the scheme of amalgamationwould be operative from tne 
appointed d~t~::, i.e. 1.4.83 but it shall take effect finally from tne 
last of tlTo:: d-'lte-upon which certified copy of the orders of the High 
Court's S<lnetioning the scheme shall be filed with the appropriate 
, Registrar · o( the· compani~s pursuant to s~ction 394 of the 
Companies· Act. Such last date will be taken-as an effective da t c , 
for· the purpose· of the scheme. Clause 7. of the scheme <;~.15° 

· p~ovides that the transferee Company shall give a general notice I 
of offer just prior to the date precedln& the etiecttve date orrertng· 

· employm_ent to all the . employees of the transferor Company on 
their existing remuneration. It appears that in terms of the 
sch('r\w and the m·der 'passed by 'the High Court to· that effect a 
ge~eral noti.cc of offer was issued by the petitioner Company on 
1.9.85. a copy of that letter was proved at;td marked Exhibit and· 
also annexed .and fil~d as Annexur~-2 to the writ petition. It is· 
thcre~ore clear that in ten~s of the High. Court ·order a general 
notice offering employment to a\1 the employees of the transferor -
Comp;u·~· was f,?;iven imnwdately preceding the effective .date as 
r~ferred ·to in clause 15 of the scheme. The tribunal has not 
~nderstood the implicaticms of the order reading it together wit\1 
clause 7 and 15 of the N'nalgamation scheme. There is no 
reference in the award regarding the general notice dated 1.9.85 
which is clearly suggestive of the fact that after 1.9.85 i.e. 1.10.85 
is the effective date from which' transfer of the employees carne 
into effect. · · 

17. Bt".;Jdes the above it is not disputed by the respondetlt 
,.,, .. the colwt•rned workm~n of Tube Company continued to -draW 

fll:ir \~age~ ~ro~n the Transferor Company (Tube Company) prior to 
1 . • o.H5 and tlw employees of. the Transferor Company have. 
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already given benefits of wages af par with the employees of the 
Transferee; Company w .. e.f. 1.10.85-The finding of the tribunal 
therefore that the effective date is 1.4.83· from which employees of 
the T1·ansferor Company are entit1ed to get benefits is peiVerse in 
law and contrary to the amalgamation scheme and the order 

·Passed by the High Courts. From the facts and the materials 
~iscussed herein above. it can saf~ly be concluded that effective 
date is I. I 0.85 for the purpose of giving benefits of, wages and 
Other benefits to the employees of the Transferor Company. 

. 18. This writ applicatio.~ is therefore allowed and the 
•tnpugned order passed .by the ·Tribunal is set aside. However in 
the facts of the case there sha.lJ be no order as to· cost. · 

R.D. Application allowed. 
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November, 3. 

Chandan Kumar.· 

v. 

The ·SLate of Bihar and Anr. 

'fOL. LXXX (2) 

. . . f 
Code of Criminal Procedure. 1993 (Central Act No. 11 ° 

197 4) .' :section 482-Petition for qua~hing order of magistrate 
taking cognizance of offenCI;! unq~r section 420 of the Indian Penal 
Code and under sections . 138 and 142 ·· {b) of the Negotiable 
Instruments Act-whether barred under law. 

Where a cheque· issued in the name of the Bank bounced .. 
and' admittedly the cause of action had arissn on 11.11.1994 but 
the complaint was filed on 21.2.1995, i.e. more than one . month 
after the· cause of action had arisen. 

Held, that the order taking cognizance of the offence ~ndef 
section 138 of the Act is barred . under law. 

Held, further. that in this·case the cause of action had 
arisen for prosecution under section 138 of the Negotiable 
Instruments Act on 11.11. 1994. Hence the ·complaint filed on 
21.2. 1995 must be held beyond time. · 

. Salcet India Ltd. and bthers. v. India Securities Ltd. (1} 
relied on. 

An application under .. section 482 of the Code of 
Criminal Procedure by the ~ccused. ~ 

The facts of the case material to this report are set out 
in the judgment of Narayan Roy.· J. 

Mr, N.K. Agrawal for the petitioner. 

Mr. Ram Krishna Pd. APP for the State. 

Narayan Roy, J. Heard counsel for the .parties. 

2. :rhis application has been filed by ·the petitioner for 
quashin~ order dated 21.2.1995 passed by the. Chief Judicial 
Magistrate. Uumka, in Case no. 38 of 1995 whereby ,and 
whereunder the learned Magistrate has taken cognizance of the 
9ffcnc<' ~~~~(!CJ:_scction 420 of the Indian Penal Code and und~ 
• . Criminal Mist·dl<H'tlOlls No. 5852 of 1995. In the matter of an applicauon 

llllth·r ~eetim 1 ·1H2 of the Code of Criminal Procedure. 
( l} (19!l9) VoL :~ S.C.!'. 1 • 
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section 138 of the Negotiable Instrument Act (hereinafter referred 
to as the Act}. 

3. The short facts giving rise to this application are as 
follows : . · · ·· 

A petition of complaint was filed by the opposite pa1i:y no. 
2 before the Chief Judicial Magistrate. Dumka. on. 21 .2. 1995 
stating then~in that the acc.u.sed petitioner had purchased two 
tyres on credit from M/s Dilip Motors on.5.Il.l993 amounpng ,to 
Rs. 13,398/-. Thereafter. the accused petitioner fraudulently issued 
a cheque on 5.5.1994 amounting toRs. 13.398/- in the name of 
State Bank of India, Du~ka Bazar Branch, in favour of M/s DHip 
Motors. The said cheque was pi''l:5sented in the bank and the same 
Was returned with an objection· note -"insufficient· fund in the 
account of the accused". The complainant. accordingly. issued 
notice to the accused on 20.10.1994 in terms of sub-section (b) of 
section I 38 of the Act. ~ 

4. On the basis of the complaint the learned Magistmte. 
after examining the complainant on solemn · affirmation took 
cognizance of the offence ~n 2 i .2. 1995 and issued process agairist 

the petitioner. 
5. Learned counsel for the petitioner submitted that even 

at the face of the c~·mplaint petition. no offence whatsoever is made. 
out against the petitioner unde~ section 420 of the Indian Penal 

· Code' and at best the complaint discloses facts constituting an 
Offence under section 138 of the Act as the complainant only 

·alleges about bouncirig of the .cheque. Learned counsel furthe,r 
submitted that the order taking .cognizanc~ against the petitioner 
lJnd~r section 138 of the A~t is · also barred by limitation as · 
enVisaged under section 142 (b) of the Act. It is -?Ubmitte~ .that the 
notice issued by the complainant was t:'eceived by the pet1t10ner on 
26. 10. 1994 whc~~as the complaint petition was filed qn 21.2.1 ~95. 

·le f rth bm'tted that in view of the provis10ns arned counsel u er su ' · . . 
or ·sub-section (b) of section 142 of the Act the compl~mt ~as 
IQa· ·r . 1d have been. filed within one mopth from the Intainable 1 zt cou · · .. 

'Q<>t • A 0 ·ding io' the counsel for the petttionet· 
"' e of cause of ac.tJOn. cc I . · . th . . . h' · . , e had arisen on I I. 1 I. 1994 and the 
e cause of actiOn 111 t IS cas · 

(;o · · . Id have been fi]cd by 11.12.1994 and 
" ll'lpJaint. thet·e!.ore. cou 21 2 1995 the order taking 
~'nc . . . dl ·t was filed on . . . , . . 
~ e adm1tte Y 1 · ection 138 of the Act is barTed 
ognizance of the offence und~r s . , - .· h. ·. 

Qt)d· ;: . . h itlready been se( at rest m t e case 
er law. This question as . · 
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of Salcei India Ltd. and Others Vrs. India Secu.rit.ies Ltd. [ 1) ln the 
case of Saket India Ltd. (SHpra) the Apex Court has held that in 
view of section 142 (b) of the Act the complaint has to· be filed 
within one month from the date of the cause of action. Admittedly. 
in this case th<' cause of action had arisen for prosecution under. 
section 138 of the Act on 11.11.1994. Hence. the complaint filed 
on 21.2. 1995 must be held beyond time. 

, 6. Besides this question a categorical statement has beeil 
made by the p({litioner in paragraph no. 15 of this application that 
afte,r receipt of the information regarding dishonouring of the 
cheque, the petitioner paid the amouont to the complainant. ThiS 
aspect of the matter is not being .disputed by the learned counsel 
appearing on behalf ?f the complainant. . 

7 · Considering the facts and circumstances of the case and . 
for the reasons discussed above, this application. is allowed and 
the prosecution launched against the petitioner is hereby quashed. 

G.N. Application allowed 



VOL.LXXX (2) THE INDIAN LAW REPORTS 

LETTERS PATENT 

Before Nagendra Rai and D.P.S. Chaudhary. JJ. 
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April, 12. 

Slate oJ Bihar & Ors. • 

, v. 

M/s Oswal Chemicals & Fertilisers Ltd. & Ors. 

287 

Fertiliser (Control) Order, 1~85-whether the Director of 
Agriculture-cum-Registering Authority-cum-Controller , ~der the 
Control Order could issue the orderdated 17.12.1998 indicating 
districtwise allocation of fertiliser {Urea) to be -supplied by the 
petitioner-company under ECA quota for kharif season as well as 
railway rake points from where supply, had to be made-whether_ 
the OJ:der can be said 1.to' have been made Under section 3 of the 
Essential Commodities Act. 1955 (Central Act no. X of 1.955}-:­
Essential ~mmodities Act. 1955~section 3. 

When· the Central Government by notified Order had not, 
delegated the power to the DireCtor of Agriculture-cum-Registering 
Authority-cum-Controller under Fertiliser (Control} Order~ 1985. 
hereinafter n::ferred to as the Control Order, to issue any direction 
under tl"ie Control Order; 

1 
, Held, that the directions issued by the Director of Agriculture 

by order dated 17.12. 1998 indicating district~wise allocation of 
, fertiliser to be supplied by the petitioner-company under E.C.A 
quota for the kharif season as well as Railway rake points from 
where supply had to be made to the different .districts i~dicated 
therein cannot be said to have been issued under section 3 of the 
Essential Commodities Act, 1955. ' 

r . ~ 

Held, further. that Director of Agriculture-cum-Registering 
Authority. had no authority in law to issue the d~rection allocating 
district-wise supply of urea by petitioner (manufacturer} or 
incorporating other terms and conditions regarding Railway rake· 
Point as ·contained in Jetter dated 17.12.1998. 

The learned Single Judge has rightly held that there was no 

re'q · , t ·n 4'orm 'B' that godowns must be located at places uxren1en 1 ,. 

Where the Railway rakes were received. _, _______ _ 
;- A 1 N.o 864 of 1999. From the jud~ruent and order dated 

Letters Patent ppea · . b 1 · , d . c w J c No 3623 of 1999 v the earned Smgle Judge 
22.6.1999. passe Ill · · · •· . · . . · 

of th!s Court. 



288 PATNA SERIES VOL. LXXX (2) 

,.... The directions ~ontained in .letter qated 17. 12. 1998 even if 
treated to be regulatory in nature with a view to achieve the object 
of Control Order. have hot been issued by the State Government. 
b~t by the Director of Agrtculture-cum-Registerlng Authority. who 
under the Control Order has no such. power. 

. • I 

Case laws discussed. •:. 
Appeal under Clause 10 of the Letters Patent of the 

' Patna Higl;l Court. 
The facts of the case material to 'this report are set out 

in the judgement of Nagendra Rai. J . 

. Mr. Ganga Pd. Roy. A.A.G. Ill and Mr .. s.K. SINHA (JC TO 
AAG lll) for the Appellants. 

Mr. Naoaniti Prasad Singh for the Respondent. 
Nagendra Rai, J ., The State of Bihar. and its officers. 

namely, the Agriculture Pro.duction Commissioner and Director of 
Agriculture are the appellants and they have filed the present 
appeal under Clause l 0 o~ the Le.tters Patent of the Patna Higlt 
Court against the order ·dated 22.6.1999. passed by a learned 
Single Judge. by which,,he has set aside the orders passed by the 
Registet;ng Authority and the appellate-authority under the 
proVisions of the Fertiliser (CRntrol) Order: 19&5. {hereinafter 
referred to as the 'Control Order'). cancelling the certificate of 
regist~ation granted to the respondents to carry on the business 
of selling fertiliser under E.C.A. quota as a wholesale dealer in the 
State of Bihar. -

2. Respondent no. 1 . is a Company registered ut:td.er the 
Companies Act and respondents no. 2 and 3 are the Director .and 
employee of the said Company. They filed the writ application for 
quashing the order dated 29.3

1

.1999 passed by appellant no. 2-the 
Agriculture Production Commissioner dismissing the appeal against 
the orders ·dated 18.1.1999 and 24.2.1999. passed by appellant 
no. 3-Dir~ctor .of Agriculture. appointed as Registering Authority 
as 'w~ll as Controller under the Control Order cancelling the 
Certificate o( Registration granted to respondent no·. 1 to sell the 

• fertilisers as a wholesale dealer in the State of Bihar and the same 
has been quashed by the learned Single Judge as stated above. 

3. Respondent-Company has its.. registered office at 
Shahajahanpur and it has set up a modem pla~t at Shahajahanpul." 
in the State of Uttar Pradesh. One of the objects of the· Company 
ts to manufacture and sell urea fertilizer, for which it has set up 
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a plant at Shahajahanpur itself. The respondent-Company applied 
. for grant of Certificate of Regi~tration for canying 'On business in 
sale of fertilisers in statutqry . Form 'A' as. provided under the 
Cont.rol Order. The Certificate of Registration in Form ·s· was 
granted on 1 0.5. 1996 by the Registeting Authority ·to. deal in 
fertilizer under. the E.C.A. quota as a wholesale dealer in the State 
of Bihar. Thet said Certificate o( Registation was valied up· to 
31.3.1999. 

4. The Central Government under the provisions of the 
C~ntrol Order ·flx~s the prices of urea and al~o ma~es allocation 
of ·urea to different States ir1'·. different .. seasons. The Central 
Government is also empowered to issue direction to the 
manufacturer to sell the fertilisers produced by it in such' quantity 
and in ~uch States and within such periqd as may be specified 
thereunder. The Respondent-Company was ·directed to supply 
90.000 M.T. of urea to the State of Bihar for the Rabi season 
1998-99 i.e. October 1998 to March. 1999. The c'entral Govc~nment. 
thereafter. issued different monthly movement orders under the 
provisions of the Fertiliser (Movement~ ControlJ Order, 1973 
(hereinafter referred to as 'the Movement Control Qrde1·') for 

. supply of urea by respondent-Company. to the State of Bihar. 
Under Clause 3 of the Movement Control Order, direction. was 
issued directing supply of quantity of urea mentioned therein to 
the State ·of Bihar. The movement order for the month October 
was issued on 30~9.1998. After receipt of such movement ?rde1·/ 
allocation order. tne respondent -Company on 21.1 0. 1998 submitted 
a districtwise allocation of urea fb the Direotor of Agriculture-cum-. 
Controller of F'ertiliser, who is also the registering authority 
against the 90;000 M.T. of urea fertiliser allocated by the Ce.r:tral 
Government f6r the .Rabbi season .. According to the allocation 
issued to the respondent-Company. it was intended to make 
through its dealership network. A copy of the said letter was 
appended. as Annexure 4 to th~ writ application. · 

. 5 . T11e fertilisers were to .be moved in .. bulk from. the. 
lnariufacturing unit and the same were to be brought by R~~lway' 

. at ditlerent places and different district~ ~nd for that the Rall~ay 
w d . 'de rakes conststmg of large numbei of 
"·as requeste toh provi . conne~ted with broad gauge and me. ter 
vvagons Shahaja anpur IS . . I 

· · d •ts inability to provide Rai way rakes 
gauge The Railway showe 1 · ~ 1 • .-uing urea .fertilisers !Of SUpp Y to the 
On broad gauge for car.J. · . 
d

. n and· agre~d to provid~ ·meter guage 
tstrict of East Champara ... 
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Railway rake for the same to be delivered at rake points at Adapur 
and RaxaGl. As there was demand of fertiliser in the pick season 
of December and as the movement order was already issued. the 

. t 
respondent Company accepted the offer of the.Railwc;ty for movemen 
of urea from Shahajahanpur to Raxaul and Adapur on meter 

· gauge Hail~ay rake points. The respondent-Company informed the 
District Agriculture Officer on 8.12. 1998 that rakes were to arrive 

. at R.axaul and Aoapur (lV!eter gauge} Railway rake points. In the 
meantime, on 17. 12.1998, the Registering Authority. {the pi rector 
of Agficulture-appellant no. 3) iSsued an ordex: {Annexure 6) 
indicating districtwise allocation of the fertilizers to be supplied by 
the resp,ondent-Company urlder E.C.A.. quota and other 
manufacturers· fm· t·h<' aforesaid Kharif season as well as t~e 
Railway rake points from whc1'e the supply has to be made to the 
different districts indicated therein. It. also provided for buffer 

_ godowns at Railway rake point:.-:; and prior approval of the authorities 
. mentioned therein before receipt and sale of urea to the wholesalers. 
The respondent-Company was ordered to supply 1025 M.T. of 
urea to the . East Champaran and Motihari was fixed as a rake 
point for suppy of urea to the East ·champaran and West 
Champaran. It is to be mentioned so far as West Champaran is 

·concerned. no allocation of supply of urea was provided· in the 
allocation order. A copy of th~ said order was appended as 
Annexure 6 to the writ petition. · 

5. According to the respondent-Company. as the aforesaid 
direction was ·issued in the rriontl1 of December by the Fertiliser 
Controller under the Control Orq!=r. by that time, urea was aiready 
despatched for the districts ··of East Champaran an<;.\ West 
Champaran by the meter gauge and was to arrive at the relevant 
ra~e points at Ada pur and Raxaul and as such on 22. 12. 1998 .. the 
respondent-Company requested the Director of Agriculture to 
include these Railway rake points at Raxaul and Adapur as 
additional rake points. Tre respondent-Company is alleged to 
have supplied 3285 .. 35 metlic tons of urea ~n East Champaran. 
1147.55 .metrictons in West Champaran. Rakes arrived at Adapur 
and Raxaul near Napal border on 16th and 24th December 1998. . . . 
which had. left Sahjahanpur on· 6th and 16th December. 
respectively. On 4.1.1999. the Director 9f Agriculture-cum-Controller 
of Fertiliser-cum-Registering authority issued a show-cause. notice 
to the respondent-Company and other two manufacturers for 
cancellation 'of thei;. Certificates of Registration on the grounds 
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;enti~ri~d therein ·and also suspended the Certificate of 
egist1 ation. A copy of the said show-cause notice was annexed as 

Annexure 8 to the writ petition. In the show-cause notice, following 
grounds were given :- · 

(i) You ha:Ve not intoryned the arrival of Rail Rakes of 
Urea in Rabi 1998..:99 to the concerned authority. 

(ii) y ou have failed to comply with the orders of Director 
of Agriculture. Bihar. Patna. regarding Rail points. 

(iii) w· h 1t out apprdv~l of the list of distribution of Urea by 

(iv) 

(v) 

(vi) 

(vii) 

(viii) 

(ix) 

(xl 

DM/DAU; East Champ;:tran. you have distributed the 
same. 
You have sold the Urea directly to .the farmers making 
fake list of. farmers. · 
You h~ve not maintained proper reco~ds. · . 
You have violated 'the· Rules· of Fertiliser Movement 
Control Order. · · 
You have furnished false information 1n ret~rn. 
dedara~ion & records. . 

You have been found guilty tor non-furnish~ng of 
r<'turns statements.,<;md other information as required 
to the concerned authority. ' 
You have been found .guilty for non-functioning 
required information to ~he fertlizer Inspector. 

You have been found guilty for. abetment· to 

contravention of FC0-1985 etc. 
6. Respondent-Company filed. its show-cause and denied 

the allegations made therein. It was stated ·that the Railway offered 
to proviqe a meter gauge .fo.r transportation·. of urea from 
manufacturing unit and rake points at Adapur and Raxaul. for 
Which an information has already been to· the authorities and the 
supplies were made 1 o 1 he dealers after information was given to 
the District Ag1·iculture Officer and other authorities. It was also 
Said that no sale was made directly to the agriculturists and it has 
Il1aintained the proper .records and furnished al infOI'Olations as 
anct when required by the author,~tieS under_the relevant provisions. 

7. The Director of Agriculture-cum-Fertiliser Control1er­
cun1-R . t . g AuthoritY cancelled the certificate of reg. istration 

egis enn . . . 
ar

1
c1 

11 
'd d · · ·on was taken on 18.1.1999, which was annxed 

te sal CCI Sl ·• . 
·as A .

12 
:1 which was communicated to the respondent-

nncxure anL · 
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Company by letter dated 4.2.1999, a copy of· which was annexed 

as Annexure 10 to the writ petition. 
. . t 

8. The Respondent-Company preferred an appeal agams 
the order' dated 4.2.1999 and during the pendency of the appeal. 
a 1 complaint was made by the respondent-Company that no 
reaso~s have been assigned in the impugned order. Thereafter. the 
appellate" authority directed the Registering_ Authority to give a 
detailed order an<;\ then the Registering Authority informed that 
the matter has already been disposed of by a reasoned order dated 

I 18. 1.1999. which has also been challenged in the said appeaL The 
appeal was dismissed on 29.2.1999 by the Appellate Authority. a 
copy of which was appended as'·Annexure ~14 to the wri~ petition. 

~· According to the Respond~nt-Company. the Directdr of 
Agricu \ture-cum~ Fertlliser Controller-cum-Registering authority 
under the Control Order has no power to issue directions as 

· c~ntained in letter dated 17. 12. 1998 regarding districtwise allocation 
of fertilisers. approval of the list of wholesalers and fixation of 
Railway rake points under the provisions of the C'ontrol Order and 

· as such the cancellation of certificate of registration for violation 
of the said directioins· is not valid in law.. Further stand of the 

' . ' ' 

·respondent-Company is that after allocation of Urea to·be supplied 
by it t() the State of Bihar and issuance of movement order by the 
Central Government. it took prompt steps arid requested to 
provide rake fo1· supply of urea to different districts of Bihar and 
the Railway offered only meter gauge rake points at Adapur and 
Raxaul for btinging the urea from the manufacturing unit for 
supply of urea· to the districts of East Champaran and West 
Champarari and the respondent-Company taking into consideration 

'the need of the l~umers brought the fertlisers through meter gaug~ 
which were despatched before issuance of direction dated 
17.14.1998 by the concerned authorities and as such there was 
no question of violating any such directions. It has acted in bona 
fide mpnner and the authorities should not, have cancelled the 
Certificate of Registration for violation of the order I direction 
contained in letter dated 17.12.1998. · · 

10. The stand of the appellant-State is that the urea iS a 
control1ed item under the Essential Commodities Act (hereinafter 
referr~d to as 'the Act') and the Director of Agriculture being the 
Registering authority as well as the Controller under the Control 
Order has· power to issue directions as contained in letter dated 
17.12.1998 regarding districtwise allocation of urea. which the 
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manutact~trer has to supp.Iy in ;terms of the m·der passed by the 
CentJ·ai Government under E.C.A. quota. He has also power to fix 
and specify the railway rake points for particular districts for 

. receip~. unloading and storage of urea by such manufacturer~. 
insist on buffer godowns at such authorised Railway rake points. 
In other words. directions with regard ·to distrfctwise allocation of 
urea as contained in the aforesaid letter dated 17.12.1998 were 
validly issued and non-compliance or violation of the same would 
result in cancellation of Certificate of Registration granted under 
the Control Ordet·. Accordingly, the certificate was c~celled by the· 
concerned authotity. Further stand of the appellant-State is that 
the RaJ?bi crops are usually transplanted in Bihar after 15th 
Novembe1· and the requirement of urea peaks up 'If?. the first 
fortnight of December and as such the directions were issued by 
the authorities on "17.12.1998. ln fact, ·there was no delay in 
issuing such directions. Other, manufacturers have obeyed the 
aforesaid directions but the respondent-Company did not obey the 
same. The asscr:tion made by the respondent-Company that it has' ' . 

already despatched the urea through the meter gaug~ pt·ior to 
iss~ance of the aforesaid letter is only an excuse to justifY the 
violations made by it of the aforesaid directions. 

11. The learned Single Judge quash'ed the order of 
cancellation of Certificate of Registration on the ground that the 
Director of Agriculture-cum-Fertiliser Controller-cum-Registering 
Authority ·has no power to issue directions as contained in letter 
dated·, 17.12.1998 anq as such for violation· of the same the 
Certificate of Registra.tion cannot be cancelled under Clause 31 of 
the Control Order. In other words, it has held that the grounds of 
cancellation of Certificate of Registration were n?t covered l?.Y 
Clause 31 or' the Control Order.· 

. . 12. Before adverting to the respective submissions advanced 
at the. Bar. it will be relevant to s.tate in bri~f the provisions having 
releva..;cy to decide the question in controversy. The Parliament 
enacted . the Essential Commodities Act (hereinafter referred to as 
the Act) in exercise of power vested under Entry no. 33, List-Ill of 
the Seventh Schedule of the Constitution for the control of the 

Pr d. · t' · 1 and distribution of. and trade. and commerce . o uc 100, supp y · 
l·n d'1ttes in· the interest of general public. Section 3 certain commo 1 ~ . , • . 

Of h h 
. 

1 
the central Government "to 1ssue an order, 

t e Act aut or ses ~ 
''·h' .d c .• gulatinfi or prohibiting the production, supply 
"" u:h p1·ovt es •"" t e =-- · · . · 
a 

1 
. . . · f . ·sentia1 commodities and trade and commerce. 

nc d1stnbutwn o cs. · . 
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With the object for maintainiqq; or increasing supplies of anY 
essential. commodity or fpr se~uring their· equitable distribution 
and availability at fair prices mentioned therein. Sub-section (2} 
{l} (d)-thereof authorises the Central Government to issue order 
for 1-egulating by licen}:eS. permits or otherwise the storage. 
transport. distribution. disposal. acquisition. use of consumption 
of ariy essential commodities. In exercise of tpe power under the 
said Act. the Central Government has issued Control Order as well 
as tht· Fertiliser Movem~nt Order., Sub-section (5) of section 3 of 
the Act requires that the order of the general nature or effecting 
class of persons. be notified in the Official Gazette and sub-section 
(6) thereof provides that every ordet· made under the said section 
by the ·central Government or by any officer or authority of the 
C~ntral Government shall be laid before both the Houses of 
Parliament after it is made. Section 5 deals with the delegation of 

· powers. under which the Central Government may delegate the 
power to any officer or authQrity -subordinate to the Central 

__ Government or the State Governme~t or 'an officer or authority 
subordinate to the ,State Government to make orders or issue, 
notifications under section 3 by a notified order with regard to the 
matter enumerated in the order on such conditions as may be 
specified in the notified order/direction. Admittedly. in this case 
.no· power has been delegated by the Central Government to issue 
any order or notification or. direction to the State Goyernment in 
exercise of delegated power. 

13. Clause 3 of the Control Order authorises the' C('ntral 
Governrnent to fix the priers of fertilisers. Clau~e 6 provides that 
the Central Government may. with a view to securing equitable 
distribution and availabilitY of fertilisers to the farmers in time 
direct any manufactu·rer /importer to sell the fertilisers produced 
by him in such quantities and in such State and within such 
period .as may be specified in the notification published in the 
Official Gazette. The Central Government has power to appoint the 
Controller Of Fertiliser and the Registering Authority is appointed 
under Clause 26 by the State Goven1ment by notification published 
in the Official Gazette. Clause 8 provides for application tor 
registration. Every person desiring to obtain a Certificate of 
Registation un~lcr the Control Order for selling fertilisers, whether 
in wholesale or retail .or both, has to make an application before 
the Registering authority and the .Certificate of Regi~tration is 
granted under Clause 9. Under Clause 27. there is a provision for 
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appointment of Inspectors by the State or Central Government. 
The Inspectors have power to m.ake search. seizure and to require 
the manufacturers. dealers etc.· to give any information in his 
possession with respect to the manufacture. storage and disposal 
of any fertiliser·manufactured or'. in any manner handled by him 
and other duties. Clause 31 contains a provision with regard to 
suspension/cancellation of certificate of registration and sub­
clause (I) thereof is relevant. w_hich provides tJ;tat after giving an 
opportunity of hearing. the certificate of registration may be 
suspended or cancelled on the t\vo grounds ; (a) that such 
certificate has been obtained by mis-representation as to material . 
particulars: and (b) that any of the provisions of this Order or any 
of the terms and conditions of such certificate has been contravened 
or not fulfiHed. The certificat; of registration is granted in Form 
'B', in which a description of the place and type Of business had 

. to be mentioned. Location of sale depot and the location of 
god owns attached to the sale depot have to be made in -the 
Certificate of Registration. Tern;:; and conditions of certificate of. 
registration are as follows :- ·· 

·~( 1) This certificate of registration shaH be displayed in a 
prominent and conspicuous . place m a part of the 
business premises open to the public. 

(2) The holder of the certificate shall comply with the 
provisions of the Fertiliser (Control) Order 1985 and 
the notification issued thereunder for the time being in 

force. 
(3) The certificate of . registration shall come into fore~ 

immediately apd be valid up to ........... .. : .. 

UNLESS PREVIOUSLY CANCELLED OR SUSPENSED 

{~) The holder of the certificate shall frqm time t~ time 
report to the Registering. Authority any change m t_he 

. f 1 depot and godowns attached to the premises o sa e . . . . 
sale depot. ;;. .. . . 

(5) wholesale dealer /retail dealer shall submit a report 
The . Authority. with a copy to the Block 
to the Registering ch other officer as the State 
Development Officer 0~+.~u in whose jun.'sdiction the 

t may nothy . 
. Governmen . ·. ·tuated by the 5th of every, 
place of business JS sintng st~ck receipts. sales and 

h · ·ng the ope ' 
month. s OWl 'li rs in the preceding month. Ht> 
dosing ~tocks of fertl se 
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shall also submit in time such other returns as maY 
prescribed by_ the Registering Authority. 

. toe' 
(6) The industrial dealer shall submit a report to 

. Central Government by the 15th of April for tne 
· •· 1st preceding year. showing the opening_stocks as on 

·ptS of . April of . the reporting year. sourcewtse rece1 
during the year, sale and· closing stoc~ of fertilisers 
along with the sourcewise purchase/sale priee .. 

(7) The wholesale or retaU dealer. except where such· a 
dealer is a State Govemment, 'a manufacturer, importer 
or a pool handling ~·gency, shall not sell fertiliser for 
industrial use and. as the case may be. an industtial 
dealer for agriculture use/' 

14. Movement Control Order under section 3 of the Act ha~ 
been issued ·by the Central Govemment to secure equitable··· 
distribution of fertilisers in the States of India. According to tne 
said provision. the movement of fertilisers from one State to other 
State has to be made in terms of the aforesaid provisions. 

. . . . 

15. Learned counsel for. the appellants raised two points. 
Firstly he submitted_ that t,he direction as contained -in the letter 
dated 17.12.1998 (Annexure 6 to the writ application), making 
distrtctwise allocation and providing other conditions have been 
issued under section 3 of the Act and as such the violation of tne · 
same will be a ground to· cancel the licence under Clause 31 of the 
Control Order. The teamed Single Judge has wrongly held that .tne 
Registering Authority has no :power to issue such directions. · 
Secondly, he submitted, that even assuming that the said directions 
have not been issued under section 3 of the Act, the directions 
issu~d by. the Registering Authority are 'not in the nature of 
restrictions to carry trade and business by the respondent CompanY 
which is a fundamental right as guaranteed under Article 19(1) (g) 
of the Constitution of India, but the said directions are regulatorY 
in nature and issued in public interest and as such they cannot 
be held to be ultra vires or unauthorised in law.. · 

16. Learned counsel for the respondent-Company reiterated 
the same ':ery submission, which was urged before the learned 
Single Judge. He $ubinitted that the directions issued by the 
Registering Authority under the Control Order, cannot be treated 
as a direction under section 3 of the Act for Act for the reason that 
no notification of the Central Govern~ent ha.s been brought oil 
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the record under section 5 of the Act authorising the State 
Government or the Registering Authority being the Director of 
Agriculture to issue directions with regard to the Control Order. 
He further submitted that the Registering Authority under the 
Control Order has no power to issue such directions and the 
respondent-Company has not violated any terms and conditions of 
the registration and as such cancellation of licence on the ground 
of violation· of directions contrained in letter dated 17.12.1998,. 
Which were issued by an authority having no competence to issue 
the saine. was rightly quashed by the learned Single Judge . 

. 17. Article 19 of the Constitution of India guarantees rights 
of freedom regarding· the matters enumerated therein. including 
the right to practice any profession or to carry on any.occupati~:m. 
trade or business. However, Cla.uses (2) to. {6) of the said Article 
:permit the legislature to make law imposing restrictions in exercise 
of the fundamental ri~hts of freedom guaranteed under the aforesaid 
Article. With regard to trade. profession or business. Clause (6). 

inter-alia, provides that a reasonable restriction may be put on the 
exerCise of the aforesaid rights of carrying trade and business in 

the interest of general public . 
. 1 H. In the case of Narendra Kumar & Ors. v. Union of India. 

reported ·in A.I.R. 1960 Supreme Court, Page-430. a Constitution 
Bench hdd that. the law can be made putting a restriction which 
in some cases may amount to prohibition with regard to the 
fundamental rights guarante~d under the aforesaid Article pm:rided 
the same is reasonable and is in interest of the general pubhc. In 
applying the test of reasonableness. the Court has to consider 
several relevant factors including the evil th~t was so~gh~ ~~. be 

" 1 · · used to md1Vtdual remedied by such law. ratio ~f the 1arm ca 
citizens· b the propose'd remedy;· t,o the berrcficial effect reasonably 
expected ~o result to the ge'neral public. It is r~levant to quote 

Paragraphs 18 and 19 of the said judgment :ts lollmvs ~- . 
· dy th"' lTtrin tlwt would otherwise be 

"18. As it was to reme ,. L • _ .. ,· ; 

1 isions of Art. 13. that these Sa\ tng 
caused by t 1e prov -

de it is propel· lo remembc•· the 
provisions were rna . . . .. . .. - . I . 

3 · fntel·pretill~ I he WOI cis I ( d:SOIId Jlt 
words of Art.. 1 m :. . . . .. 1 · Cl (2) 

h Xer( ,l.St' Of rwht US< l lll . . It . . on t e e · · ~ 
rcstnctions. . k that the makers of the 

ble to thm 
is reasona 'd ·ed the word ··restrictions" to be 

. it tion consi er . . .. . 
Const u t ave laws "ilH'OllSIStent WIIh 1\rL 
sufficJently wide 0 s 
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(19) (1) or "taking .away the rights" conferred by the 
Article. provided this consistency or taking away was . 
reasonable in the Jp.terest of the different matters 
mentioned in the ~lause. There can be no doubt. 
therefore. that they intended 'the, word "restriction" to 
include cases of "prohibition" also. The contention that 
a law prohibiting the exercise of a fundamental right iS 

·s in no case saved cannot. therefore, be· accepted. It 1 

·undoubtedly correct. however, that when. as in the 
present · case. the restriction reasches the stage of 
prohibition special care has to be taken by the Court 
to see that the test of reasonableness is satisfied. The 
. greater the nistriction. the more the need for ·strict 

- scrutiny by the Court. 
19. In applying, the test of reasonableness, the Court haS 

to ·consider tlu· q~estion in the backgrouild of the facts 
~ < .. J • • • • 

and circum~1a,'l)~es under which the order was made. 
taking into ac~o"unt the nature of evil that was sought 
to be remedied by such laW:. J'he ratio of the harm 
caused 'to individual citizen bY. the proposed reme,d~ to· 
the beneficial effect reasonably expected to result to 
the general public. It wtil also be necessary to consider 
in that connection whether the restraint.caused by the 
law is more than was necessary in the interests of the 
general public." 

19. The same view has been reiterated in the case of MIS 
Bisll.amber DayaL Chandra Mohan v. State qf U.P., reported in · 
A.l.R. 1982 S.C. 33, wherein it has been held that the fundamental 
iigbt ·to carry on trade and business guaranteed under Article 
19(1) (g) must yield to the common good. The court must balance 
the individual's rights of freedom of trade and the freedom of inter­
State trade and commerce as against the national interest and a 
reasonable restriction can be imposed on a person in el)joyment 
of the right. The test of reasonable restriction should be applied to 
each individual Statute and no· abstr~ct standard. or a general 
pattern of reasonableness can be laid down as applicable tn all 
cases. The restriction which arbitrarily or excessively invades the 
right cannot be said to contain the quality of reason'ableness and 
unle~s it strikes a proper balance bet~een the. freedom guaranteed 
under Article 19( ~ l {g) anc;l the social control permitted under 
clause (6) of Article 19, it must be held to be wanting in that 

I 
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quality. However. such restrictions or social control must be made 
by a law or order having a statutory ·force and not by a mere 
executive or departmental instructions (See B{joe Emmanuel v. 
State of Kerala. reported in A.I~~· 1987 S.C. 748}. 

20. Thus. the fundamental tight o{ trade and business is 
not absolute and the law permits a social control under Clause (6} 
of Article 19 of the Constitution. However, such restrictions should 
be reasonable and in public interest smd to decide the question as 
to whether the particular Statute is reasonable· or not relevant 
factors: such as evil sought to be remed~d. the be;)efit available 
to the public and other relevant factors have to be considered. 

21. The Jaw is well settled by catena of judgements of the 
Apex Court that restrictions to the freedom guaranteed under 
Article 19 of the Constitution 'must be law or order having. 
statutory force a!ld not by executive instructions. 

22. The first question for consideration is as to whether 
directions contained in the letter dated 17.12.1998 are the directions 
issued under section 3 of the Act or not ? Nothing has,.been 
brought on ~chalf of. the appellant-State to show that the Central 
Government by a notified ordet· has delegated the power to the 
Director of Agriculture or the Registering. Authority to issue any 
c;lirection under the Control Order. In that view of the matter. the· 
said directions· cannot be said to have been issued under the Act. 
In absence of any delegation. the Registering Authority has no 
Power to issue any such directions under section 3 of the Act. 

23. Next question for consideration is as to whethe: the 
Registering Authority has ·power under the Control Order t.o Issue 
such order' or not ·? Under the Control Order. the l}eg1ster~ng 
Authority has power to grant to refuse Certificate of RegistratiOn 

f .F 'B' have alreadv in Form ·a· and the terms and conditions o rom . · 
· h 't has power to been enumerated above. The Registering Aut on Y . 

suspend and cancel the Certificate of Ragistration on two gorun~s 
as mentioned above. The relevant ground for the purpos.e o: this 
Case · Cl• 31 ( 1) (b) of the Control Order. whic1.1 provides that 

IS ause ' . d f' t nt· n th . . b · celled on the groun o con rave IO · e registratiOn may e can 0 d 
or · f f the lhrovisions of the Control r er or 
. non-fulfilment o any 0 r . . Th 1 

l.l dTons of the certificate. us, t 1e 
tlder t.he terms and con 1 1 

the Controller to issue any 
C::ont1·ol Orck1• docs not authorise . 
Q' I lrecuon · · 

· b ·en as to whether the terms and 
24 N it has to e se h c · ow. vided in Form ·a· authorise t e 

0 11ditions of registration as pro 
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RetJistering Authority to issue~· directions, as contained in the 
- af~~esaid '\etter. From a perusal of the terms and conditions as 

. enumerated above, the Registering Authority has no power to 
issue directions allocating districtwfse supply of urea bY 
manufacturer or incorporating other terms and conditions regarding 
rake points without the prior approval of the authority before sale 

etc. 
25. Learned counsel for the appellants however submitted 

that' condition no. 5 authorises tl)e Registering Authority to issue 
such direction. Condition no. 5 only provides that the dealer haS 
to submit a return showing opening of stock. receipt. sales and 
closing stock of fertiliser in the preceding month and to submit 
other returns as may be specified by the Registering AuthoritY· 
Submission of the return with regard to stock etc: cannot authorise · 
the Registering Authority to issue directions <::ontrollin,g , the 
movement of the fertiliser. As s.vch, the Registering Authority has 
no authority in law to issue the direc1J.ons as contained in. the 
letter dated 17.12.1998. 

26. Learned counsel. for the appellants fu.rther supmitted 
that in the registration Form 'B', location of godowns attached to 
the sale depot has to be given. and as at Adapur and Raxaul. 
where the Railway rakes were received ... the respondent-Company 
has no go down there was violation ?f the terms and conditions of 

· the licence Justifying the cancellation. 

2 7. The said point would have some merit if it would have 
been found that the fertilisers received at Adapur and Raxaul were 
disposed of by the respondent-Company at that places. There is 
no suc)J material on the record nor is evident from the order 
passed by the authority. The learned Single Judge has rightly held 
that there is no requirement in Form 'B' that the godowns must 
be located at places where the Railway rakes are received. 

28. Learrted counsel for the appellant-State also submitted 
that the directions are not restrictions on trade and business of 
the respondent-Company but they were regulalatory in nature and 

' such regulatory directions can be issued by the authority for the 
purpose of carrying out the object and purposes of the Act. Such 
directions cannot be struck down on the ground of lack of 
authority and in support of the same he relied upon the decision 
of the Supreme Court in the case of Bishamber Dayal Chandra 
MtJiwn (supra). 
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29. I am unable to agree with the aforesaid submission. In 
· the said case. the State Government issued certain 'directions to 

secure compliance of the provisions of the orders issued under the 
Essential Commodities Act &.nd tht:-Apex Court held that the State 
in exercise of executive power ~~n issue such directions. In this 
case, the directions contained in letter dated 17.12.1998 even if 
treated to be regulatory in nature with a view to achieve the object 
of the Control Order have not been issued by the State Govemment. 
but by the Reg1stenng Authority. who under the Control Order has 

\ 

no such power. 
30. Thus. there is no merit. in this appeal and the same is 

dismissed. 
D.P.S. Choudhary. J. I agree. 

S.D. Appeal dismissed. 
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2001 
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Ajdy ~umar.• ... 
v .. 

canara Bank through the Chairman/Managing Director and ors. 

Appointment in Bank on Cdmp~J.Ssionate ground-scheme 
of employment-G~idelines of Ministry of Finance, Government of 
India and circular dated ·8.8.,1993 issued by Bank-. whether 
followed-main consideration-Financial Crunch-if the family has 
financial resources-~hether compassionate appointment· is 
permissible-Articles 14 and 16 of the Consti~ution-whether 
offends such appointment. 

The father of the appellant died just twenty days before his 
due date of retirement, and the family was aware of the fact that. 
the deceased was to retire soon. The benefits which would have 
accrued to the deceased employee after his retirement have been 
made available to the family. The family has also other resources; 
such as houses etc and has al~.o got retiral benefits and pension 
of more than Rs. 1.800/- per rrionth. Thus· it cannot be said that 
the family is in financial crisis due t? untimely death of the 
deceased employee: 

Held, that the compassionate appointment is to be made 
only in a case of sudden financial crisis and if there is no financial 
crisis due to untimely death of the deceased· employee, the 
compas~ionate appointment cannot be given only on the· ground 
that the dependent is the son of the deceased employee. 

Held, also, that Article .14 of·the Constitution guarantees 
equality before law and Article 16 thereof is one of the facets of the 
basic concc'pt of .. equality contained in Article 14. It guarantees 

. equal opportunities to all the citizens in the matter of employment 
to the offices in the State. Opportunity of employment has to be 

. given to all the citizens in the public offices on the basis of open 
invitation and on the basis of merit. The other mode of appointment 
is violative ofArticles 14 and 16 of the Constitution. However. in 
a case of sudden death of C:l Government employee. provisions 
.. 

Letters Patent Appeal No .. 3l2 of 2001 against the· order dated 8.3.2001 passed 
by a learned Single Judge of this Court in C.W.J.C. No. 918 of 2001. 
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have been maqe to provide employment to the family to meet the 
, immediate financial crisis. The appointment is not to be· made on 
the ground of descent to give a member of the said family a post 
much less a post for the post held by the deceas~d employee. 

Held, further. that the appointment on c~mpassionate 
grounds is an exception to the general rule and the main 
consideration for appointment lien· such ground is the financial 
crunch due to untimely death of the bread-earner; If the family 
has financial resources to survive then compassionate appointment · 
is not to · be made as in such a situation it will become an · 
appointment on the ground of descent. 

Umesh Kump.r Nagpal and ors. v. StatE! of Haryana & ors. 
(I). Director of Education v. P,ushpend1·a Kumar (2). Sahjay Kumar 
v. State of Bihar (3) and Ashok Choudhary.v. State of Bihar (4).....;. 

followed. 
Balbir Kaur 'v. Steel Authority of India (51-distinguished. 
Appeal under Clause I 0 of the Letters Patent of Patn~ High 

Court. 
The facts of the case material to this report are set out in 

the judgment of the Court. 
M 1 s Ambuj Nayan Chou bey and Nilesh Kumar for the 

appellant. · .x• 
Mr. K.B. Verma for the respondents . 

. . 
ORDER . ' 

Nagendra Rai and S.K. Katriar-Thi~. ap?eal is directed 
against the order dated ~.3.2001. passed by .a Ieamed Single 
Judge in c.W.J:C .. No. 918 of 2001. rejecting the claim of the 
appellant for appointment on compassionate ground. . 

· 2·. Two writ applications being C.W.J.C. No .. 13522 of 2000 
and C.W.J.C. No. 918 of 2001 were filed for appointment on 
compassionate ground. The former was filed by one Sanjeev 
Kumar Sinha against the State Bank of India. where-as the latter 
was filed by appellant-Ajay Kumar against the Canara Bank. Both 
the writ applications were heard together and disposPo of by a 
common . order dated 8.3.2001 b the learned Sin e. Jud e. 

(I) (1994} 4. s.c.c. !38. 

(2) (1998} 5 s.c.c. 192 
{3) (2000) 7 s.c.c. 192. . 
(4) (2000) (4} P.L.J.R. 651 paras 8 and 9: 

15) (2000) A.J.R. (S.C.) 1596. 
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whereby h~ allowed the claim of Sanjeev Kumar Sinha (C.W.J.C. 
No. 13522/2000}, but. rejected . the claim of the appellant in 
c.W.J.C. No .. 918/2001 for his appointment on compassionate. 
ground. The appellant is aggrieved by the order rejecting his claini 
for appointment ori compassionate ground. 

· . 3: The admitted fact is that the father of the appellant. 
· nameiy. late Shiboo Sharma, was working as a Clerk in the 
respondent-Canara Bank and died on 11.12.1999 while working 
in the Gandhi Maidan Branch of the said Bank just before twenty 
days of his due date.of retirement on 31.12.1999. The appellant 
applied for appointment on compassionate ground on 18.1.2000 
so that the family might meet the sudden economic crisis created . -
due to the death of his father. When no steps were take:n by the 
Bank. the appellant came to tl)is court in C.W.J.C. No. 7263 of 
2000 for a direction to the respondent-Bank .to appoint him on 
compasionate ground. This court disposed of the said writ 
application by order dated 25.9.2000 and directed the respondent­
Bank to consider the claim of the appellant for h~s appointment on 
compassionate ground within two weeks of the receipt/produ'ction 
of a copy of the -order. Thereafter, the Divisional Manager 
communicated by letter dated 16.12;2000 that the appellant 
cannot be appointed on compassionate ground as no circumstances 
exist for appointment on the said ground. A copy of the said order 
was appended as Annexure 4 to the writ petition. The competent 
authority of the Head Office of the Canara Bank at Bangalore 
declined by order dated 14.12.2000 to consider the employment to 

. the appellant on compassionate ground and rejected his prayer on 
the ground that the financial position of the dependent family is· 
satisfactory as family has got 3. 70 lacs as terminal benefits. The 
spouse of the. deceased employes;. is eligible for pensionary benefits 
either from the. Bank or from military authbrities i'iS the deceased 
was an ex-service man. The spouse has to opt for either of the 
pensions. The family has two residential houses. one at Patna and 
the another at its native place,Begusarai. The dependent family 
consists of two family members and the deceased had 20 days 
service left at the time of his death. The terminal benefits· of the 
deceased employee settled to the dependents is more or less the 
same. the ex-employee would have received had he survived· till 
the date of his retirement. A ~opy of the said order was appended 
as Annexure 5 to the writ petition. The appellant challenged' the 
decisions taken in the aforesaid two letters (Annexures 4 and 5}. 
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4. The case 9f'the respondent-Bank is that it has fonnulat~d 
a scheme of employment on compassionate grounds with a view 
to help the dependent of the 8~eceased employee; who dies in 
harness and to overcome the immediate financial difficu1ties on 
account of sudden stoppage of main source of income. The 
Ministry of Finance is the nodal agency for the respondent-Bank 
and the guidelines issued by the Ministry of .finance from time to 
time are being followed. In the light of the gLiidelines issued by the 
Ministry of Finance. respondent-Bank has issud a circular dated 
8.8. 1993 governing employment on compassionate ground. 
Thereafter. again the Ministry of Finance has directed the 
respondent-Bank to consider the question of. compassionate 
appointment. keeping in view of the observation of the Supreme· 
Court in Umesh Kumar Na.gpal & Drs. v. ·State of Haryana & others 
{ 1) The father of the. appellant died just 20. days before his due 
date of retirement: His death before the retirement has not 
changed the flnanc~al position of the family since his family has 
been given an the eligible terminal benefits and the. spouse is also .... 
entitled to pension and his oth;f.r properti~s were detailed in the;: 

01
:der. The competent authority considered the case of the appellant 

ti ·onate appointment on the .basis of the saki circular or compasst . . 
and in the light of the observation made by the Supreme Court in 

· · d nd found that there was no indigent the atoresai case . a 
. .·t ti g employment to the appe11ant for the 

circumstances necesst a n · 
reasons mentioned in the order· 

5 The learned Single Judge after having accepted the. stand 
. d t Bank has dismissed the writ application 

taken by the respon en - . 
of the'a ellant for compassionate appointment. ' . . 

PP . e 14 of the. Constitution guarantees equality b.efore 
6. Arttcl . f the facets of the basic concept 

law and Article ~ 6 th.ereo~:~eo7:. ~t guarantees equa1 opportunities 
or equality contamed 10 A f ployment to the offices• in the 
t . the matter o em 
o all the citizens 111 · · . nabling provision to make 

S Art. 1 16 contams an.e 
tate. However. tc e kw d classes by the Government .. 

Provision of reservatiion for Bac.. arb gtv""'·n to all the citizens in 
· t ha8~to e .., 

Opportunity uf employmen . ·nvttation and on the basts 
th the basis of open I, . . I 14 

e public offices on t is violative of Artie es 
d f appointmcn · 

of tnerit The other mo e 0 
. 1 a case of sudden death of 

. . . . i However. n 'd 
and 16 of the Constitut on. . . h ve been made to provt e 

Provisions a 1 · · a Government employee. th immediate financia cns.ts. 
·Iy to meet e 

~oyment to the ~ -
II) fl994l 4 s.c.c 138 
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The appointment i$ not to be made on the ground· of descent to 
give a member of the said family a post much less a post for the 
post held by the deceased employee. The appointment on 
compassionate ground is an ex~eption to ti;e general rule and the 
main consideration for appointment on such ground is the financial 
crunch due to untimely death of the bread-earner. lf the familY 
has fipancial resources to survive then compassionate appointment 
is not to be made as in such a situation. it will become an 
appointment on the ground of descent. The Apex Court in the case 
of Umesh Kumar Nagpal.(supra) at paragraph no. 2 considered the 
question of compassionate appointment. which is reproduced 
below 

"2. The. question relates to the considerations which should 
guide whlle giving appointment in public services on 
'compassionate ground. It appears that there has been 
a good deal of obfuscation on the issue. As a rule. 
appointments in the. public services should be made 
strictly on the basis of open invitation of applications 
and merit. No other mode of appointment nor any other 
consideration is perthissible. Neither the Governmenls 
nor the. public authorities are at liberty to follow any 
other procedure or relax the qualifications laid down by 
the rules for the post. However, to this general rule 
which is to be followed strictly in every case, there are 
some exceptions carved out in the interests of justice 
and to meet certain contingencies. One such exception 
is in favour of the dependents of an employee dying in 
harness and leaving his family in penury and without 
any means of livelihood. In such cases. out of pure 
humanitarian consideration taking into consideration 
the fact that unl~ss some source of livelihood is provided. 

· the family would not be able to make both ends meet. 
a provision is made in the rules to provide gainful 
employment to one of the dependents of the deceased 
w~o may be eligible [or such employment. The whole 
Object of granting compassionate employment iS thus to 
en~ble .the family .to tide over the s~dden crisis. The 
Object IS not to give a member of such family a post 
~uch less a post for post held by the deceased. What 
ts further. mere of an 1 . h . . emp oyee m arness does not 
ent1Ue h1s famn t 

Y o such source of liveli-hood. The 
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Government or the public authority concerned has to 
examine the financial condition of the family of the 
deceased, and it is only if it is satisfied, that but for the 
provision of employment, the family will not be able to 
meet the crisis that a·.job is t0 qe offered to the eligible 
member of the family. The postsin Class III and IV are 

·the lowest posts in non-manual and manual categ01iJs 
an~ hence they alone can be offered· on compassionate 
grounds,. the object being to relieve the family, of the 
final)cial destitution and to help ft get over the 
emergency. The provision of employment in such lowest 
posts by making an exception to the rule Is justifiable 
and valid since it is not discriminatory. The favourable 
treatments given to such dependent df the deceased 
employee in such posts has a rational nexus with the 
obje:t. ~ought to be, -achieved. v!z., relief against 
dest1tut10n. No other posts are expected or required to 
be given by the public authorities for the purpose. It 
must be remembered in this connection that as against 
the destitute family of the deceased there are millions ' 
of other families which.are equally. if nor more destitute. 
The exception to the rule make in favour of the family 
of the deceased employee is in consideration of the 

' services rendered by him and the. legitimate expectations. 
and the change in the status and affairs. of the family 
engendered by the erst-while employment. which are 
suddenly upturned." 

7. The same view has been reiterated by the Apex Court·in 
the case of Dir·eclor of Education v. Pushpendra Kumar (1). wherein 
it was· held as (allows :-

"The object' underlying a provision for grant of compassionate 
employment is to enable the famil~ of deceased employee to 
tide over the sudden crisis resulting due to death of the 
bread-earner which has left the family in penury and 
without any mea-ns of livelihood. Out ·of pure humanitari~n 
consider·ation and having regard to· the fact that unless 
some source of livelihooct''ts provided. the family would not 
be able to make both' ends meet. a provision is made for 
giving gainful appointment to one of the dependent~ of the 
deceasPd ,vho may be eligible for such appointment. Such 

;-....._;_ -·· 
' 1' 119981 5 sec 192 



308 PATNA SERIES- VOL LXXX (2) 
I 

a provision makes a Eleparture from th~ general provisions 
of making appointment by following prescribed procedure. 
It isthe nature· of an exception to the,general provisions. An 
exception cannot subsume the main, provision and therebY 

, nullify the main provision by taking away completely the 
right cbnferred. by the m<fin provisioi.n. Care has, therefore. 
to be taken that ~ pro~ision for grant of compassionat~ . 
employment, which is in the nature of an exception to the 
general provisions. does not unduly interfere with the right 
of other persons who. ar eligible ior appointment to seek 
employment agrunst the post which would have ·been • 
available ~o them. buj:. for the provision enabling appointment 
being made on compassionate grounds of the dependent of 
a deceased employee." 

' I 
8. Recently in the case·or Sanjay Kumarv. Stq.te ofBihadl) 

the Apex Co~rt has held that the compas~ionate appointment is 
intended to enable the family of the deceased employee to tide over 
the sudden crisis resulting due to the death of the bread earner. 
who had left the family In penury and without any means of 
livelihood. 

9. The question of _compas~ionate appointment was also 
considered by a DiVision Bencl(of this co\lrt. ·to which one of us 
(Nagendra Rai, J.) is a party; ~n the case of Ashok Kumar 
Chaudhary v. State of Bihar (2) it was held as follows :-

"8. Employment ,is a national property and ·is to be shared 
by all on the basis of their merit and qualification. No 
one should be discriminated on irrational ground. Public 
office sho~ld be filled up by open invitation and on t~e 
basis · of merit. In law there i~ no other mode of 
appointment in Goveminent service. The constitutional 
mandate does not permit entry through backdoor or 
preference on the ground of csate, creedor being a 
depehdent of the Government employee. The Constitution 
prohibits givipg preference in the matt.er of employment 
on the ground of descent, and that would violate the 
equality clause. 

9. The ~xperience showc:td that in 11!5lny cases on the death 
of a povernrnent employee the family is in ·a .financial . 
distress and needs immediate financial help. Taking 

(1) (2000) 7 s.c.c. 192 -

(2) {2000) (4) P.L .• LR. 651 Para:s 8 and 9 
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into consideration this aspect of the matter purely on 
humanitarian ground to tide over the financial crisis 
due to the death of the bread-earner, provisions have 
been made by :the Central Government. State 
Government . and other Corporations to provide 
employment on compassionate ground to the dependants 
on the death ofa Government employee in Class III and 
IV posts (non-manual and manual). The Apex Court 
has upheld. the said provisions on the ground that the-

·object of compassionate· appointment is to enable ·the 
family to ·tide over the sudden crisis and the.object Is. , 
not to give a member of. the family a post on the,groun.d 
of descent." · · 

10. Learned counsel for the appellant relied upon a judgment 
of the Supreme Court in the case of Balbir Kdur v, Steel Authority . . 
of India (1) and on the basis of the same submitted that even it 
the family of a deceased employee has other sources of income, 
the compassionate appointment cannot be denied. It appears that 
the Steel Authority of India Ltd. introduced a Family Benefit 
Scheme is terms of NJSC Tripartite Agreement of 1989 providing· 
reguhir monthly income to the dependent of the deceased employee. 
The stand of the Steel Authority of India Ltd. was that in view of 
the intr6duct,ion of the afor'esaid Scheme. the scheme for 

· compassionate appointment has come to an enp .. The Apex Court. 
taking into consideration the facts of .that particular ca~e. held 
fhat the compassionate appointment cannot be refu~ed smce the 
Trt arute Agreement expressly preserves the earlier ct.rcular to the 

P b fit onferred by the earlier prcular shall effect that any ene 1 c 
b . ffi t" and the earlier rules as a matter of fact 

continue to e e ec IVe ~ · .. · nts but lend 
Were not prohibfti~e of such compassionate appoln~me 
affirmation to such appo111.tments. . 

1 ·1. As the said decision in ~-~e case of Balbir Kaur (supra) . 
is not an authority on the point that even if the family of th~ 
de~eased employee is financially sound and has other sou:ce~: 
Income the compassionate appointment is to be given o ·~ 
depe~d~nt of the deceased employee on his deat~.I ~e sam~, 1 

our view is no applicable to the case of the t;tppe an . 
, , well-settled tha,t the compassion~~e 

12. Thus. it is se of sudden ·financial cns1s 
b de only in a ca · 

appointment is to e !fla i due to untimely death of the 
and if there is no financial cris s 
fi1-"c2ooo) AIR s.<~. t596 
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deceased employee. The-compassionate appointment cannot· be 
given only on the ground that the dependent is the son of the 
deceased employee. 

13. In the present case. the admitted fact is that the father 
of the appellant died just. twe,nty days before his due date of 
retirement. so the family was aware of the' fact that the deceased 
was to retire soon. The benefits. which would have accrued to the 
deceased employee after his retirement have been rltade available 
to .the family. The family has also other resources: such as ho~ses 
etc. It has also got retiral ' benefits and pension of more than Rs. 
1,800/- per month. Thus. it cannot be said that the family is in 
financial crisis due to untimely death of the deceased empl · oyee. 

14. For the aforementioned reasons. we do not find 
1 ·d d" I d' · · any merit in this ape a an it is. accor mg y. tsrmssed. 

I 

S.D. Appeal dismissed. 
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Appointment-on compassionate ground-married daughter 
of the government servant \v1:lo applied for appointment on 
compassionate ground on the death of her father. whether eligible 
for appoinment-whether even after her divorce, she becomes a 
destitute to be eligible for appointment on compassionate ground. 

Where a government employee died in harness and his 
married daughter. who was subsequently divorced on· a petition 
filed by. her. app~1ed for her appointment on compassionate 
ground'i · · ·• 

Held, that the daughter ceased to be a dependent of the 
father after her marriage in the eye of law and she ,became 
dependent on her husband. Even in case of her divorce the 
dependency does not come to an end inasmuch as the husband 
is bound to provide for maintenance of his wife even after divorce. 
So far as financial destitution, mitigation whereof is the object of 
compassionate appointment is concerned. by reason of the 
Protection available to divorced daughter under law. she cannot be 
called a destitute and. therefore,''she cannot be treated at par with 
even an adopted son and hence she is ineligible for appointment 

on compassionate ground. 

Case laws discussed. · 

A 1 d 1 U se 10 of the Letters Patent of the ppea un er c a 
Pa.tna High Court. . · • 

The facts of the case material to this report are set out 

in the judgment of the Court. 
. Jh & Mr Namrata Mishra for the appellant. 

Mr. Mihtr Kr. a 5 · 

Mr Rajesluvar Prasad. GP6 tor the State. 
· n h, JJ. Whether a divorced daughter of 

S.N. Jba &: I.P. Si g . h es· s 1·s entitled to appointment a d·gm arn · 
government servant ym i · ·ficant question which arises 

on co . t ground is the s gm -
~passtona e U matter of an appeal under Clause 

~etters Patent Appeal No. 147 of200~. ~nE ~~ the Pama High Court Rules. 
I 0 of the Letters Patent vide Appen. L\: . .. 



3l2 PATNA SERIES VOL. U(XX (2). 

for consideration in this letters pafent appeal. A learned Si~gle 
Judge- of this Court has dismissed the writ petition of the 
appellant whereby she had sought direction . for her appointme~t 
on compp.ssionate ground. Observing that a married daughter ~~ 
not one of the dependents of th~ deceased ,government servant 1 

terms qf the circular and the claim of the appellant that she is not 
on good terms with her husband is a pretext ·to get appointment. 
The appellant filed review petition being Civil Review No. 203 of 
2000 pointing out. inter alia, that a competent court has alreadY 

. grante-d decree of divorce. The learned Single Judge dismissed the 
review petition observing that the divorced daughter cannot be 
equat<>d as unmarried daughter. He noted that no averment 
regarding any decree. of divorce by the competent court had been 
made in the w1·tt petition. 

7" 

2. lt may be mentioned that a Division Bench of this Court 
in Usha Gaufam v. State of Bihar, 2001 (2) PWR 201. approving 
1 he judgment or one of us has held that married daughter is not 
eHglble for compassionate appointment. The question is whethyr 
divorced daughter is to be treated at par with unmarried daughter 
for the purpose of compassionate appointment ? 

3. The c<1se of the appellant is as ·follows. Her father, late 
.Rambalak Singh .. died in harness on 17.9.93 leaving behind a 
widow and tv.:o daughters inc\uding the appellant, she being the 
younger one. The elder daughter was already married. The appellant 
was also married but there was estranged relationship with the 
husband. He abducted the appellant's mother giving rise to 
Ghoshi P.S. Case No. 197/93. In the circumstances. she filed 
application for her compassionate appointment as a dependent of 

. her dt:ceased father. Her claim was supported by the District 
~ Magistrate, Jehanabad and, later: by the Law Department/ Advocate 

General, Bihar.· Though the opinion of the Law Department/ 
Advocate Ge_neral was generally accepted by the State Government. 
the government took the 1View that it required amendment in the 
circular and the matter thus remaineq· pending. Meanwhile. the 
appellant filed Divorce Case No. 9/94. which ended in decree of 
divorce on 31.7. 96. Finally as n~ .concrete action was being on the 
application the appellant approached this Court seeking appropriate 
direction in the connected case i.e. CWJC. No. 079/2000 whicl1 
was dismissed on 1 1.7.2000. The ca~e of the appellant is that her 
marriage v.:ilh Ramashish Yadav which was solemnised in the 
lifetime of her father had run into rough weather from the verY . 



VOL. LXXX (2) THE INDIAN LAW REPORTS 313 

b~ginning. On account of estranged relationship she not Jiving 
With the husband and. in the circumstances. .she sho •. .ild be 
treated as dependent of the father In any view. the marriage 
haVing eventuaJJy culminated in divorce, she cannot be treated as 
lnarned daughter arld, therefore .. ineligible for appoint~ent on 
compassionate ground. 

4. It is relevant to state at this stage that in terms of 
Circu~ar . no. 13293 dated 5.1p.91 of the Personnel and 
Administrative Reforms DepartJnent. Government of Bihar, which 
holds the ~eld on the subject of compassionate appointment, one 
of the dependents of. the government servant dying in harn~ss can 
be appointed on compassionate ground. Wife, son, unmarried 
daughter and widow of deceased son have been specifi~d as 
dependents. ln terms of the circular it is they alone, in that order 
of preference. who are eligible for appointment. The circ~lar 
clarifies that adopted son, son-in-law, nephe)-V etc. shall not be 
treated as dependents. 

5. Counsel for the appellant submitted that the learned 
Single Judge committed error of record in observing that the case 
of the appellant that she was not on good terms with her husband 
was a pretext to get appointment on compassionate ground; the 
fact is that by the time the writ petition was filed the ·decree of . 
divorce· had ah-eady been granted by the competent court. Secondly. 
a married daughter after divorce become~ dependent'of the father. 
In any case she cannot be said tb be married daughter dependent 
on her liusband after c'essation of the marriage. Thirdly. h:n·ing 
regard to the beneficial nature of compassionate appohHmoenr a 
liberal view of the matter should be take-!1. It was poi.nted o4t l11at 

though in terms of the circul~r an adgpted son cannot b1; 1 r:ated 
as dependent a Division Bench of this Court 1n Kamal Uwyan v. 
The Stale of Bihar & ors. (IJ has held thaf adopted so~ stands oh 
Par with natural son and. therefore, eligible for appomtment on 
compassionate ground. It was submitted: _lastly. that the claim of 
the appellant has not been rejected by the State Gove_rnnw11~ As.. 
a matter of tact, the government was favourable dispos~d to 

appoint the appellant as per the lt~gal advice tendered bv the_a~ 
D t G neral but for the contemplated ·""' '._.,.._ tl . epartment/ Advoca ~ e . 
tn h . d t td 5 1 o 91. The claim of the aPf•·flant.. 1n 'tt}e t e c1rcular a e · · . . 
t 1• h Jd not have been rejected. rcumstances. s ou 
::--_ 
II) 11994) 2 P.L.J.R. 536 .. 



314 , PATNA SERIES VOL. LXXX (2) 

6. Before expressing opinion on the contentions the scope 
and nature of compassionate appointment may brtefly be stated. 
Starting with Smt. Sushma Gosain & ors. v. Union of India & ors. 
( 1) which is probably the first decision of the Supreme Court on · 
the subject, till date the consistent view of the Supreme Court is 
that compassionate appointment is made to mitigate the .1-!ardship 
of the bereaved family so that the family is able to tide over the 

~ sudden crisis caused on account . of the premature death of the 
bread-eamer .in hamess. But whereas in Su...c:;hma Gosain's case 
the Sit.preme ~ourt went to the ~?'tent of observing that to achieve 
the object a supei~numerary post"may even be created. in the latter 
decisions it was held that appointment could be made only against 
sanctioned post and in accordanc~ with the rules. Further. there 
is no vested right in any dependent of the deceased government 
servartt ·to seek appintment on compassionate ground. Such 
appointment should be made as early as po$ible. After a reasonable 
period. it would not be permissible. compassionate appointment 
. has no nexus with the qualification Of the person, after offer iS 

. mad·e for appointment on any ppst the right gets· e~austed and 
~here cannot be second appointment on compassionate ground .. 
Most importantly. that the compassionate appointment is not to 
be made as .a matter· of course it. would depend on financial 
condition of the ~amily or the dependetns. Reference may be made 
to decisions in Life Insurance Corporation of India v. Asha 
Ramchandra Ambekar &.· ant. (2) State of Rajasthan v. Chandra 
Narain Verma (3)' Umesh Kumar,.,(Vagpal v. State of Haryana & ors. · 
(4) State of Rajasthan v. Umrao Singh (5) ~State of U.P. & ors. v. 
Ramesh Kumar Sharma (6) State of Bihar &. ors. v. Samsuz Zoha. 

·(7) Stale of U:P. & ors. v. Paras Nath (8) Dhalla Ram v. Union of 
India & ors (9) 

~ . 

7. Now adverting .to the conteritio.n it may. be kept in mind 
that the argumertt of the counsel so far as it falls within the realrn 1 

of inheritance ts well founded. No distinction as an. heir can be 
111 !19891 A.J.R. ls.c:J t976. 
(21 (1994) 2'S.C.C.'718. 
{:~) (1994) 2 s.c.c. 752. 

141 (1994) 4 s.c.c. 138. 

(!'l) (1994) 6 s.c.c. 560.· 

(61 (1994) S11pp. 3 S.C.C. 661.. 

(7) (1996) AI.R. (S.C.) 1961. 

(8) (1998) A.LH. (S.LI :tfil2. 

(9) (1999) A.I.R. {S.C.) !>li..f. 
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tnade between a mar_rted d~:mgh~er and unmarried daughter. But 
so far as it relates to compassionate appointment they do not 
stand at par. We have stated above that object of the compassionate 
appointment is to mitigate the financial hardships ,of the family. 
The question is does the divorce result in financial destitution of 
the daughter? In the eye of law it does not. Becuse the law gives· 
certain protection· to a divorced wife or ex-wife. Section 24 of the_ 
Hindu Marriage Act. 1955 provides for maintenance pendente lite . . 
to spouse during the pepdency of ~my proceeding under the Act. , 
whi1e section 25 proVides for pem1annent aHmony and maintenance. 
It lays do~n that any Court exercising jurisdJction under the Act 
may.~at the time of passing any decree or at any time subsequent 

"thereto. on application made ·t~. it for the purposes by ·either th~ 
\>-:ife·or the h':'sband. 'as the case may be,. oroer that the respondent 
shal pay to the applicant for her or'his maintenance and support 
such gross sum or such monthly or periodical sum for a term not 
exceeding the life of the applicant as. having regard to the 
respondent's own income and other property, of the applicant the 
conduct of the parties and other circumstance of the case: it may 
seem to the Court to be just, and any such J?ayment ·may be 
secured. if necessary, by a charge on the immoveable property of 
the t•espondent. . Apart from· the ·Hindu Man·tage Act which is 
applicable only to persons governed by that Act. Section 125 of the 
Criminal Procedure Code. provisions whereof ::Jre applicable to 
persons of alJ religions and faith, also provides for maintenance of 
the divorced wife. Explanation (b) appended thereto the . sect~ on 
cia .... that fo 1• the purpose of section 125, and the related section 

l"l1lCS · b d' d l 
th . ·r • · eludes "a woman who has een tvorce ')y. or 

e term W11C m . · d'' 
, • c. her. husband and l}as not remarne . 

has obtamed a dtvorcc 1rom. , . . ~· 
"'. . . . h been furnished as to why any suC"h 
1 No explanatwn as &: 1 . . . maintenance was not sought lrom t w 

re]. ief/ order regardmg 11, t the decree of divorce, <w 
F . h' h granted the appe an 

anuJy Court. w IC c: • . . filed· under section 125 
a . ch application was · 

s to why no su . ·opl'nt'on where the person is 
C Code In our · 

riminal Procedure ~ · f l'veUhood he or she cannot: be 
or avenues o 1 

Possessed of means . · d therefore. eligible for appointmnct 
Called financially de~titute an ' . 
o · · · . tc ~round. n compassHin<1 ·• · d Maintenarlce Act. 1956 also 

t 8. The Jlin~lu. Adoptions an a married daughter-whether 
· t· n as · to why · f. h t th ~I 

~~''<'s some indica 10 . d dependent o t e 1a er. n 
clivor<'ed· or not-cannot be trcate ast· n. 21 of that Act. amongst 

· • · 1 ~ • i 11 sec to 
the definition of 'dt~pendcn s I 
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others, unmarried daughter and widowed aaughter have be~n 
included, but not married daughter or divorced daughter. Even 1n 
the case of widowed daughter it is hedged in by the clause 
"provided and to the extent that she is unable to obtain 

·maintenance". The. distinction between marriPd and unmarried 
daughter .in circular no. 13293 dated 5.10.91. therefore. appears . ' 
to be based on sound principles of law. 

9. Amongst tJ::le decisionsrof the Supreme Court, referred to 
above, we would like to particuiarly mention the case of /\1rd!lnf 

General of l~dia·& ors. v .. G: Ananta Rqjeshwara Rao. (1) In- that 
case the office memorandum envisaged appointment of .. son/ 
daughter or near relative" of the deceased government servant. 
Commenting on the memorandum the Supreme Court observed 
that where the circular /memorandum. creates a mechanism to 
avoid regular appointment it would be violative of Article 16(2} of 
the Constitution which prohibits public employment under the 
State on grouna. inter alia. only of descent. However; apointment 
of son: daughter or wid~w on compassionate ground. was held to 
be valid as not being based on descent but as a means to provide 
assistance to the bereaved employee dying in harness. But the 
Court clarified that the facility could not be extended to others. To 
quote, "'But in other cases it cannot be a rule to take advantage 

. ' I 

of the Memorandum to appoint the persons to these posts on the 
ground of compassion". It may be usefl;ll to quote the entire 
passage in order to bring home the point as under. :-

"A reading of ·these various clauses in the Memorandum· 
discloses that the appointment oncompassionate grounds 
would not only be to a son. daughter or widow but also to 
a near rel~tive which was vague .or underfined. A person 
dies in harness and ·whose members of the fa mill need 
immediate relief of providing appointment to relieve economic 
distress ~rom the loss of the bread-winner of. the family need 
compassiOnate treatment. But all possible eventualitieS 
have been enumerated to becqme a rule to avoid regular 
recruitment. It would appear that these emumerated 
e~entualiti_es would be· breeding ground for misuse of 
appointments on compassionate grounds._.Articles 16(3) to 
16(5) provided exceptions. Further exception must be on 
constitutionally valid and -permissible grounds. Therefore. 
the High C~ourt is right in'holding that the appointment on 

(1) (1994) l s.c.c. 192. -
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-grounds of descent .clearly violates Article 16{2} of the 
Constitution. But. however, it is made clear that if the 
appointments are confined to the son/daughter or widow of 
the deceased goven1ment employee who 9ied in harness 
and who needs ih1mediate appointment on grouonds of 
immediate need of assistance in the event of there being no 
other earning member in the family to supplement the loss 
of. income from the bread-winner to re1ieve the economic 
distress of the rnembers of the family, it is unexceptionable. 
B~t in other cases. ft cannot be a rule. to take_advantage of 
the Memorandum to appoint the persons to these posts on 
the ground of.compassion. Accordingly, we allow the appeal 
"in pa11: and hold ·that tft'e appointment in para I of the 
Me'morandum is ·upheld and that appointment on 
compassionate ground to a son, daughter or widow to as~ist 
the family to relieve economic distress. by sudden demise in 
harness of government employee .is valid. It is not on the 
ground of oescent simpliciter. but exceptional circumstance 
for the ground mentioned. It should be circumscribed with 
suitable modification by ari apprppriate amendment to the 
Memorandum limiting to relieve the members of the deceased 
employee who died in harness from economic ~istress. Ih 
other respects Article 16(2) is clearly attracted. 

It would thus. a peal that only son. daughter or widow were held 
' · b k t ·· ind eligible for compassionate appointment. It is to e ep m m 

that. thought the widow was not mentioned in the Me~~~·an~um 
the Court upheld her eligibility as being ·•near relattve ·.of. the 

d , d plo·yee but such exJended meaning was not g1ven to 
ecease em , .. ,,, ·' 

other relatives. 
h t the Law · Department/Ad,·ocate 

10 The submi$sion t a. . 

G 
. . cavotirable opinion in respect of the claim of t~e 

eneral gave a 1' · th · · f . I an aproprtatc case e opmwn o 
appell t has no relevance. n 

· an b ' entitled to respect but it is not 
the high dignitaries macy rte . re bound by the authorities and 
bi d. c rts The ou s a . · . n 1ng on ou · . . r Courts and not by holders of 
the precedents set by the supeno . -

Offices however high they may ~e. . th t th,. claim of adopted 
d the submission a t. 

1 I. As re~ar 5 
· · . C rt ·and. he has been treated at par 

d b thiS OU ' ' ... 
Son has been uphe1 Y b rved that bv virtu(• of extended 
w· ·t may be o se . .. 

tth the natural son. ·l 1 rant provisions o1 the Hindu 
....._ fl . from the re C\ 
•qeaning which ows . A 1 an adopted ~on is as good a 
1\d M . tcnance c .• "" options and am · · 

' 
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dependent as a natural son so far as the financial destitution 
resulting from the death of the father-whether natural or adoptive-
is 'col)ceriled. Th~ daughter ceases to be a dependent of the father 
after marriage in the eye of law and she becomes dependent on 
her husband. fn the case of divorce the dependency does not come 
to· a~ end inasmuch as the husband is. bourid· to provide for • 

~ main;enance. of the wife ·even after divorc~. Thus. 'so far as 
financial destitution. mitigation whereof is the object of 
compassionate appoil!tment, is · concemed. by . reason of the 
prqtection available to divorced daughter she cannot be called a 

· ·destitute and. therefore. she cannot be treated at' par with adopted 
sot:! and hence eligible for appointment on compassionate ground· 
in the present case. it may be .noted· the decree of divorce was 
passed at the if1Stance of the appell~nt herself. 

· 12. Before we conclude. we may mention that when 
ineligibility of the appellant was pointed out to the col.J,nsel. it was 
submitted that the only other qependent who is widow of the 
deceased being eledrly ~oman of .55 years age couid not have 
sought appot_ntment on compassionate ground. It is not clear as 
to whether she was 55 years old at the time of her husband's 
death or that is her present age. Witholl;t going into question as 
to whether the mother could apply for compassiomite appointment 
and she could be appointed after relaxing the age-bar. it may'be 
observed that in every case of de!'lth of the govemment servant in 
harness it may not be possible to appoint one of the dependents . 

. After all. there is no vested right to compassionate appointiner.t. 
" . . ,. 

. 13: I~ the above premise~ .. we do not find any merit in the 
claim of the, appellant for. her compassionate appointm~nt. ThiS 
letters patent appeal is accorclihgly dismissed.· 

R.D. Appeal dismissed· 
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Arbitration-clause 19 of agreement between the owner of 
· the land and tpe buil?er being in two parts-second part. whether 

could ,be ignored on the plea of redundancy-the clause. whether 
to be read as a ·whole-there being no agreement between the 
parties about arbitration by Justice K.B.N. Singh. Qor any-·arder 
of the Court_ Justice K.B.N. Singh, w}Jethe·~. had the jurisdiction to· 
arbitrate-want of jurisdiction in the a.rbitrator. whether rendered 
his award a nullity. 

A plain reading of.clause 19 of the agreement entered into. 
between the owner of the land and. the developer it is clear that 
while under the first part the parties agreed to get their: differences 
settled by Justice K.B.N. Singh. under the second part thereof 

·they further· agreed that they would appoint one arbitrator each 
who could appoint an Umpire if needed to arbitrate under the 
provi~ions of the Arbitration Act. 

Held, that the plea of redundancy to ignore the second part 
of clause 1 9 cannot be accepted. The ordinary .rule is to read the 
document as a whole. Thu.s clause 19 of the agreement ought to 
be read as a whole. 

Held, further. there being no agreement by the parties 
about arbitration by Justice K.B· ,N. Singh, c:r an order of the Court· 
in that regard. he did not possess the necessary jurisdiction to 
arbitrate the dispute between the parties. 

The jurisdiction of the arbitrator and. the validity of the 
reference has to be determined with reference to the state of affalrs 
as existing on the date of reference and not on the basis of any 
subsequent development. There can not be a post facto satisfaction 
about the existence of a dispute. The facts as existing on the date 
of the reference and disclosed in the application and thus, brought 

. 1 N . 186 and 187 of 1993. Appeal from original order claled 31sl M1sc. Appea os. 
1 b Sri Narendra Mishra. Subordinalc Judge. 1st Court. Palna 

March. 18993 Npass4e0c6o yf 1992 (Arising out of Misc. Case tJos. 1/92 & 12/92. 
in Tille uit o. , 
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to the notice of t]:le arbitrator'would determine whether there was 

any pre-existing dispute. . 
Held that the arbitrator committed error in treating the 

letter /reply' dated 24.9.1991 by the builder as repudiation of the 
appellants claim and assumed on that basis that there exis~ed a 
dispute between the parties. 

Held, further. that there being inh~rent lack of jurisdiction 
and the reference being invalid. the ultimate award must be 
treated as nullity and is accordingly set aside. 

Case ·Jaws reviewed. · 

Appeals by the defendent. 
The facts of the cases material to this report are set 

out in the judgment of Sachchidanand Jha, J. · , 
MIS Ram Balak Mahto, {\!ihir Kumar Jha & Aroind Kumar 

Jha for the q.ppellant~ · · 

M/ S Abhay Kumar Singh. Bined Shanker Tiwary & Abha 
Singh for the respondents. . 

S.N. Jha, J. These two miscellaneous, appeals are directed 
against the judgement and order dated 31.3.93 passed by the 
Subordinate Judge 1st Court. Patna in Title Suit No. 406 of 1992 
arising out of.Misc. Case Nos·. I of 1992 and 12 of 1992. The 
dispute relates to an arbitration award. The appellant filed Misc. 
Case No. l/92 challengfng inter alia, the jurisdiction 'of the 
.Arbitrator. Meanwhile the Arbitr:ator pronounced the award. Misc. 
Case No. 1'2/92 was registered on the application of the respondent 
to make the award rule of the Court. After the appellant filed 
objection tl)e case was converted into Title ~uit. By the impugned 
judgement and order, the objection of the appellant was rejected. 
Misc. Case No. l/92 was dismissed and the suit i.e. Title Suit No. 
406/~2 was decreed in favour of.r~sponden_t no. 1 i.e. the plaintiff. 
The facts giving rise to the dispute are as follows :-

2. Plaintiff Shri Birendr,a Prasad Singh {hereinafter.referred 
to as 'the respondent') owned and possessed a piece of land 
bearing M.S. Plot No. 1164 appertaining to Khata No. 64 of Tauzi 
No. 5225/14848 at Boring Canal Road in Patna tqwn. measurin~ 
about 8840 sq. ft. having a d~uble storied house over it bearing 
holding no. 277 within Circle No. 245 of the. Patna Municipal 
Corporation. He. entered into an agreernent called 'Development 
Agreement' with defendant M/S Sangeeta Housing Development 
Pvt. Ltd .. a Private Limited Company. (hereinafter referred to as 
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'the appeiJant') on 26.8.87 fo/'developme'nt of the property on 
certain te1·ms and conditions. The appellant undertook to c'onstruct 
24 flats of approximately 950 sq .. ft. e~ch, leaving out stairs. 
comm9n space etc .. and deliver possessio.n of 25 pe1· cent of the 
saleable bu~It up area to the respondent as consideration for the 
transfer of right. title and interest in the propeJ"o/ in favow· of the 
appellant. The choice of the 25 per cent built up area was to be 
mutually decided by the parties. As per the agreement if the 
appellant failed to construct 24 flats within the stipulated period 
he would be bound to deliver six flats or 6000 sq. ft. (approx.) built 
up area to the respondent out of the total number of flats 
constructed within the stipulated period. There was also a condition 
that the appellant shall be liable to compensate the respondent in 
case of failure to construct and deliver the flats, to the extent of 
Rs. 18 lakhs and the appellant would have no claim over the 
property or the construction made thereo~. The respondent was 
also entitled to 25 per cent of the garage. shqps and open space 
besides the flats. The construction was to l?e made in accordance 
with the buik"·1g plan sanctioned by the· PRDA. The time was the 

l 

essence of the Developnient Agreement and the appe1lant was 
bound to construct the building as per the sanctioned plan by 
25.8.90 or within the extended period as mutual1y agreed upon. 

3. The case of the responde!lt is that the appellant 
constructed only 14 flats-8 out of which measuring built up area 
of 1300 sq. ft. and 6 measwing built up area of 1150 sq. Tt. 
besides the stairs and common space. In course of construction 
also it did not stick to the sanctioned plan which gave rise to 
various' litigations. It also attempted to construct a flat on the 4th 
floor without the consent of the respondent. All these gave rise to 
differences between the respondent and the appellant. On 7.1.89 
the appellant informed t.he respondent that two flats having built 
up area of 1500 sq. ft. each and two flats having built up area of 
1 150 sq. ft. each were allotted to him. This according to the 
respondent was a clear violation of the Agreement. Further. 
without deJiveiing six flats or 6000 sq. ft. built up area as agreed 
upon, the appellant started indu

1
cting persons in the remaining 

flats without the knowledge and consent of the respondent. When 
the respondent failed in his efforts to settle the differences with 
the appe11ant by mutual negotiation. he filed an appl_ication before 
the Arbitrator named in the Agreement: Justice K.B.N. Singh. 
for1nerChief Justice of the Patna and the Madras HJgh Courts. in 
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term. s of Clause 19. of th~ Agreement. According to the respondent. 
. 

1 ·ts 
by violating the terms of Agreement the appellant and lost 1 d 
rights over the property an9 construction made thereon an 
became liable to pay compensation of Rs. 18 lakhs. "fhe respondent 
gave furthe.r details of the violation of the Agreement_ which it is 
not necessary to notice for the disposal of these appeals. 

4.' The case of the appellant is that pursuant to the 
, Development Agreement dated 26.8.87 the respondent executed 

power of attorney in favour of 'the Managing Director of the 
appellant-Company on 3.11.87 but with respect to only 5 kathas 
17 dhurs of land which comes to 7961 sq .. Jt which was less than · 
the ·area mentioned in the·Agr~ement i.e. 8840 sq. ft. Thus. the 
area actually handed over to the appellant being less the respondent 
was. not entitled to 600 sq. ft. saleable built up area being 25 per 
.ce:nt of.8840 sq. ft. of land. The proportionate share of the '!laleable 
built up area on the basis of area handed over to the appellant oil 

the basis of deed of power of attorney came to 5403. 39 sq. ft. onlY 
out of which 5300 sq. ft. saleable built up area had already been 
delivered to the respondent comrtslng of flat no. 2 on the gmund 
floor. flat nos. 102 and 103 on the first floor and flat no. 304 on 
the third floor. The res~ondent was thus ~ntitled to the moneY 
value of the remaining 103.03. sq. ft. of built up area @ Rs. 270 
per sq. ft.· totaling ·Rs. 27.195.30· paise. As against this the 
respondent h~d already received sum of Rs. 1.50,000/- through 
cheqpes and pay orders.on 11.3.88. 8.9.88, 18.10.88 and 1.12.88-
After deducting the said .. amoug~ of Rs. 27,195.30 paise from' the 
amount paid to him, the respor{dent in fad was liable to pay sun1 
of Rs. 1,22.804. 70 paise. · 

· !'$. A notice to the above effect was sent to the respondent 
by Advocate Birendra Kumar on behalf of the appellant on 7.9.91 
to pay t~e ar.nount with interest Within 15 days of the service <;>f 
notice. On 2~~.9.91 the respondent approached Justice K.B.N· 
Singh with an application to settle the disputes ment.ioned 
thereunder by arbitration in terms of the. Agreement between the 
parties or to pass such other order or orders as ~ay be deemed 
fit and pi:otJt:l. To complete the sequence of events it may bC 

mentioned at this very stage that the respondent sent reply to thC 

above said 'notice. dated 7.9.91 by the" appellant through sri 
Janardan Prasad Singh. Advocate on 24.9.91 denying the claim of 
the .. appellant. Curiously no mention was made of the fact tnat 
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respondent had already filed the above said application before 
Justice K.B.N. Singh a day earlier. - . .. 

6. On 25.9.9I Justice K.B:N~ $ingh (hereinafter calJed ·the 
Arbitrator'). informed the· appeJlant that a reference had been made 
to him under clause 19 of the Development Agreement by the 
respondent for arbitration in the matter of 'differences and disputes 
arising out of or relating to the construction and terms and 
conditions of the said Agreement:· The appellant wa~ called upon 
~o appear and file comments and objections. The appellant was 
mformed that if it does not appear or fails to file any objection on 
the said date the arbitration would proceed ex parte. An 

0 
d t 

th t ffi · · · r er 0 
a e ect wa~ also drawn by the. Arbitrator on 23.9.91. On 

1 I. l 0.91 an application was filed by the Managing Director of the 
Company on behalf of the appellant-Company before the Arbitrator 
with a request not to proceeg. with arbitration and drop the 
proceeding pointing out. inter alia. that in' terms of Clause 19 of 
the Agreement if there was difference between the 'parties each as 
party was supposed to appoint his arbitrator who may appoint 
umpire but the respondent without giving notice of intention to 
refer the aiJeged points for difference. had directly approached him 
i.e. Arbitrator. In these circumstances, h~ i.e. the appellant. did 
not consent to the illegal arbitration by him. The appellant also 
reserved its right to give reply on merit on the allegations which 
were described as wrong and misleading, as and· when occasion 
arises. On 1 2. 1 0.91 to which the proceeding was adjourned. 
documents were filed on behalf of the respondents who appeared 
through counsel; on behalf of the appellant app1icatfon for 
adjournment till 27.10.91 was filed on the ground of don-availability 
of the lawyer on account of ~he Durga Puja. The proceeding was 
adjourned to· 14. I 0.91. · On 14.10.91 again application for 
adjournment was filed on behalf of the appellant. The Arbitrator 
heard the submissions of the Advocate on behalf of the respondent 
and flxed 21.10.91 for reply. It may be mentioned here that both 
on 12.10.91 and 14.10.91 the appellant was represented by one 
Sri Nand Kishore Prasad. Office Superintendent. On 21.10.91 and 
22.10.91 the Arbitrator heard the counsel for the parties on the 
interpretation of Clause 19 of the Agreement under which reference 
had been made to him. On 24.10.91 he deliveJ·ed a.reasoned order 
overruling the objections of the appellant. He ht;ld. that Clause 19 
of the De~elopment Agreement dated 2?.8.87 constitute~ arb~tration 
clause within the meaning of Section 2(a) of the Arbttrulwn . .1\cl 



324 
. 

PATNA SERIES VOL. LXXX (2) 

d eference made under first part of Clause 19 of the Agreement 
anr fb··ga a valid reference. and there was no question o o tatntn 
wf ash consent by the respo~dent from the other' side i.e. the 
res . fi r 
appellant in this regard. After the order was delivere~ pra~c:r ~ 
adjoumment was made on behalf of the appellant to ftle re.Jom.der 
to the main application dated 23.9.91. TI1e Arbitrator granted tune 

. till 28.10.91 making it clear that no further time will be allowed 
for this purpose and both parties must file their respective 
documents. if any. by the date fixed. the documents would 
thereafter be admitted in evidence and marked exhibits and the 
proce~ding ·will then proceed on merit. The application of the 

, · respondent . for appointment of an Engineer Commission for 
measurement of the land as well as the constructed area was 
postponed to ·the next date for consideration. The Arbitrator also 
fixed his remuneration as well as the remuneration of P.A.. _, 

Peshkar and Peon on the same day. In fact, on the same day sums 
of Rs. 10.000/- towards remu~~ration of the Arbitrator and Rs. 
9901- towards remueration of the staff w_ere also paid on behalf of 
the respondent by Bank Draft dated 23.10.91. The Arbitrator 
noted that no such pay,nent had been made by the appellant. On 
the next date i.e. 28. 10.91 application was filed on behalf of the 
appellant for supplying copy of the above said order dated 24.10.91 
on· payment of cost. In the application it was stated that both the 
Managing Director as well as Senior Advocate were out of Patna. 
After hearing the submissions on behalf of the parties, the 
Arbitrator adjourned the proceeding to 2.11.91 reiterating hiS 

previous order regarding filing of the rejoinder. documents. if anY· 
by the appel!imt. On 2.11.91 the documents produced by the 
respondent were admitted in evidence as exhibits. One Shri 
Bharat Prasad Singh was appointed as Engineer Commfssioner. 
The application for copy of the order. however. was turned down 
on t]1e ground that as the remut)eration had not been paid either 
to the Arbitrator ~r the Office staff. there was no point in issuing 
copies of the orders. On 7. 1L91 the Engineer Commissioner was 
directed to submit · his report by 9; 11.91. ori behalf of the 
appellant an application was filed stating that its counsel never 
agreed to bear· the Arbitration ·cost because the arbitration 
proceeding was not valid and when the appellant had not accepted 
the Arbitrator.· 'the question of paying arbitration cost did not 
arise.' On 10.1 L9l the Engineer Commissioner Shrl Bharat Prasad 
Singh submitted his report. On 14.11.91 two ·applications were 
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filed on behalf of the appellant. Accusing the Arbitrator of 'biased 
and indifferent attitude towards it' the appellant informed hi.rn 
that hereafter it would not attend the proceedings. The appellant 
was infonned that its acts amounted to misconduct under Section 
1 I of the Arbitration Act. While postponing the order on the· said 
application. the Arbitrator examined the Engineer Commissioner 
as A.W. 1 and the respondent himself~ A.W. ·2. On account of 
paucity of time the hearing was adjourned to the following day. On 

' the next date i.e. 15.11. 91 the r~spondent filed rejoinder to the 
above said application of the appellant. The Arbitrator noted the 
absence of the appel1ant but as an indulgence adjourned the. 
proceeding for the next day. Oh 16.l,l.9 J ... the Arbitrator noticed 
the absence of the appellant and after reeounting the events 
observed that the appellant had appeared but ceased to contest 
the matter. Neither n~joinder to the main application nor any 
objection to the Engineer's report had been filed nor the 
remuneration etc. had been paid to the Arbitrator or the staff and 
the Engineer Commission:~r. ln the circumstances. the Arbitrator 
heard the arguments on behalf pJ the respondent. On 21.12.91 he 
delivered his award. 

7. In the meantime ·on 20. 12.91 the app'eJiant had field 
Misc. Cas<.~ No. I /92 Jabc1Iing the apP.lication under Si:;ctions 5. 8. ' 
I 1 and 33 of the Arbit~ation Act. 1940 seeking a number of reliefs 
including determination of the scope of Clause 19 of the Agreement. 
a declaration that there was no arbitration agreement and in any 

· case, Justice K.B.N. Singh not being the duly appointed ArJ;>itrator. 
had no jmisdiction to proceed .»?-th the arbitration and/or decide 
the issue regarding his jurisdiction. Alternatively, it was prayed. 
that even if the reference is held to, be valid, in the facts and 
circumstances the appe11ant may be granted relief to revoke the 
autho1·ity of the Arbitrator or he may be removed by the Court. 

H. It so happened that on account of the. employees' strike 
in the Civil Courts at the relevant time the aforesaid Misc. case 

t kel1 Up Until 5 2 92 On 7.2.92 the case was admitted-. 
was not a . · · · . 

d 
t'cc was issued on 4.3.92. Meanwhile. it· appears. the 

an no .1 • d t · 1 the 
Arbitrator had sent his award to the concerne cour . name y. 
Court of First Subordinate Judge. Patna. On 9.3.92 the re:ponde~t 
f'l d r ron to make the award rule of the Court. fhe said 
1 e app lCa J • N 12/92 On notice the 

applicatioin was registered as Misc. case o. . 
. , d on 22.6.92 and filed objection to the award 

appellant appcare . . . f l A bitration Act. Th<·~ 
Under s<·•·j ion ~30 rC'c-Hi WJth SectiOn 33 o t 1e r . 
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326 . · ' · . · 1 Suit (T.S. No. 40G/ 
. ~ was thereafter converted mto T1t e N 1 /'92 and Title 

M ·sc case · Mise Case o. 
1 • 7 92 The two cases 1.e. . . . sarY 

92) o~. 24:· . 9~ were am.algamated on 21.1.93. It is not ne~es the 
Suit No. 406/ {; to the course of events thereafter dunng h 

th's stage to re er . t' that t e 
at. 1 f th suit in the court below excep to men IOn fl 
pendency o h e d on ·a' number of qay~ on the point of (validitY one 
cases were ear f 1 b' t'on to t 

bitration and condonation (of. delay in i ing o )ec 1 . ·tteD 
.. ar d) "'ter the he.ari~g conclu.decl. the par:ties filed the1r wn z~3 
awar · ru · ·. · · • . 2 93 After 
arguments and the order was' reserved .. on 2~. . . of tne 
adjournments . finally the suit was decreed m favour . nd 

·respondent on 31.-3.93. The award was made rl;lle of the Court: se 
Misc. case no. 1 /92 was dismissed with cost giving rise to t e 

appeals. · _ . · . . atiOD 
9. The points formulated by the Court below for cons1der 

were : · · 'ble 
. . . (i) Whether in terms of Clause 19 of the agreement H~:relY 
Justice K.B.N. Singh can be said to be arbitrator or he was 1 

a conciliator .? . ,;, e 
. . en tP 

(ii) Whether there was any pre-existing dispute betwe 
parties for referring the matter to the arbitrator ? 

(iii) Whether there was any misconduct on the part of tne 
arbitrator in giving the award ? and 

tiv) Whether the objections taken by or on behalf of tne 
~ ~ c.: . 

defendants is barred by limitation ? f 
'J1t 0 The court below decided all the points except the pOl f'J. 

limitation in favour of the respondent. It held that Justice J:(.B·t·d 
- va 1 

Singh was duly appointed Arbitrator and the reference was a ne 
reference: that dispute had arisen' between the parties becaosc \

1
e 

appellant had failed to deliver 6000 sq. ft. boilt up area to t tS 
r~spondent and he always avoided the measurement of the na . 5 

despite request by. the respondent; that the allegation of biaS way 
without any substance. there was no ground to· hold that aJ1 e 
~ubstantial miscarriage of justice had occurred at the hands of tl1 · 
arbitrator. 

10. The submissions advanced on bthalf of th~ appe\laDt ~~ 
support of the appeals may be summarized as follows. Claose tle 
of the agreement ~ere1y empowered Justice K.B.N. Singh to set~tl 
the. differences. I-hs role was that of a conciliator rather t\l t . 

. , arb1t~at~r. ln :he event ~f his· fai\ure to bring about any settlernel1(:; 
the part1es w<..re to ,appomt one arbitrator each and such arbitratO 
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could jointly appoint an umpire, if need be, to arbitrate thl· 
dispute. There is distinction between 'difference' and 'dispute'. 
Unless the claim put forward by one party is specifically denied. 
for the purpose of arbitration dispute cannot · be said' to have 
arisen. In the present case. the respondent did not make any 
endeavour to settle_ the differences across the table. There was no 
specific denial of c'laim. Nor any attempt was made to re~ch a 
settlement. After the appellant served advocate's notice oh hi~ 
puttiflg· forward. certain· claims, the respondent rushed _for 
arbitration. There being no existing dispute, th'e arbitrator had no 
Jurisd~ction to enter upon reference and the entire proceeding 
before him was the,refore without jurisdiction. No opportunity was 
given to challenge the autho.rity of the arbitrator. After the 
objection was overruled, the appellant was even denied copy of the 
orde so that it could effectively.·ca'rry forward the challep.ge to the 
competent court. and after the appellant filed misc. case. inter 
alia, for revoking the, authority of the Arbitrator, 1n ~;taste he 
proceeded to deliver the award. The facts and circumstances sho~ 
that the Arbitrator was biased against the appellant and conducted 

the proceeding with a closed mind. . . 

11 . On behalf of the respondent . it was _subr~utt7~ that 

Clause 19 of the agreement clea~ly provided for . ~rbttrattOn ~Y 
J t

. K B N Singh only in case of non-availabthty of Jusb~e 
us tee . . · pt're 

d · -t point arbitrator or urn K B N Singh occasion coul anse o ap ' 
a~ p. r~vided in the latter part of the clause. The correspondenc~ 

. 'd Exts 3 and 6 shows a pre 
entered into between the parttes VI e · b 'ther party the 

d h . c · upon reference Y e1 , ' existing dispute an t eietore. · d ' bitrate 
t rtain the reference an ar 

arbitrator was compet~nt to en ·.e nt initially participated in t~e 
the dispute. In any case. the appella t f the Engineer 

. I after the repor o 
Proceedings. tt was on Y f m'the proceeding. The 
Commisioner came that he stayed away ro . f the arbitrator. 

h II nge the authonty 0 

appellant cannot thus c a e . 'thout any substance . 
.,._ d. ·sconduct are wt . 
1 he allegations of bias an mt . . t resolved by Justtce 

.,._ d to get the dtspu e 
1 he appellant having agree . f; 'th in . him-whether as 
KB.N. Singh. implying that he had ai llant was required to 

. . bitrator-the appe . . • 
tllectiator or concthator or ar faith in htm. · · 

h t ade it loose · · 
say as to when and w a m unsel for .the parties 

. . . ade by the co . 
·. 12 On the arguments m . ·- . 

· 'deratwn · 19 
three questions arise for const . K B N. Singh as per clause 

, 1 f .)usttce · · ·- t r In other 
(iJ Whether the roe o Tator or arbttra o . 

. Of that of counct l 
the· agreement was · · 
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19 of the agreement authorised Justice words whether Clause , 
K.B.N Singh to act as At·bitrator ? ld 

lii) Whether there was any pre.,;existi.ng dispute which cou. 
be referred to lor arbitration. In other words. whether there was 
valid' refereqce of the dispute ? 

(Iii) Whether the Arbitrator committed any· misconduct in 
conducting the proceeding ? . . 

13. At this stage Clause 19 of the agreement on which the 
answer to the first question rests may be quoted as under :­

"ThatJn case of any difference arising out of or relating to 
the lands and constructions thereon covered by thiS 
agreement or arising out of this agreement will be settled by 
reference of dtsp.ute to #1e arbitra~ion of Justice K.B.N. · 
·Singh (retired).· S.K. Puri, Patna-800 001. In case· of any 
difference. the owners and the developer shall appoint one 
arbitrator each who shall jointly appoint one umpire. if 
heeded. and arbitrate under the provisions of Arbitration 
Act 1940." 

14. A plain reading of the clause would suggest that it 

cons.ists. of two distinct parts. While under the first part the 
parties agreed to get their differences settled by Justice K.B.N. 
Singh, under the second part they further agreed that they would 
appoint one arbitrator each who could appoint an umpire, if 
needed, t_o arbitrate under the provisions of the Arbitration Act. 

·Upon literal interpretation of the cJause. it would appear, there is 
an apparent· conflict between the two parts because there call not 
be two-tier arbitration in respect of the same dispute. The 
ascertainfuent of th~ intention of the parties in the circumstances. 
becomes essential. The normal 1·ule of interpretation of deeds etc. 
is to give plain, literal meaning to th~ words used, but sometimes 
there is dichotomy in the words used or the words are not 

·sufficient to convey clearly what the two parties meant. In that 
case their intention has lobe gathered. In ddgers' Construction of 
Deeds and Statutes (5th Edition ·at page 31) it is stated-

"Ordinarily. parties use apt words to express their intention:· 
but often they do not. The cardinal rule again is that clea.r 
aHcl. unambiguous words prevail over any intention, but if 
Uw \'(l'.onl"' u~cd ar~ not clear and unambiguous, the intentiion 
will prevail. We lmve seen that the most essential thing iS 

to colfeet the intention of the parties froin the expression:-> 
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have used in the deec;J itself. What if the intention so 
collected will not square w1th the words used ? The_ answer 
is that the intention prevails."· · 

15. Counsel for the parties not only differed in their 
interpretation of the <;lause but also suggested different ways of 
reading. On behalf of the .appellant it was submitted that the 
Court Should not read the clause in manner as to make one or.the 
other part redundant. If the interpretation suggested by the 
respondent is accepted it would render the second part redundant 
or superfluoJs. In view of the clear volition ·of the parties to 
appoint one arbitrator each and. if needed. an umpire to arbitrate 
the dispute under the Arbitr~tion Act. the rule-assigned to Justice 
K.B.N. Singh could not be that of arbitrator. Justice K.B.N. Singh 
was merely authorised to settl~ the differences between the parties 
and thus his role was that of a'mediator or conciliator. On behalf 
of the respondent. on the other hand. it was submitted that ·the 
second part of the clause should. be treated as redundant. The 
second part could come into play only in the case of no~­
availability of Justice K.B.N. Singh under the first part. As he was 
not only avail<:!,ble, but had also entertained the reference, ·there 
was no question of the parties appointing any arbitrator. or the 
arbit•·ator~: so appointed. appointing anyumpire under the secorid 

p~rt. 

16. In my opinion, it is not possible to accept the plea of 
redundancy and ignore the second part. The ordinary rule is to 

n~ad the document as a whole. In present context. thus. the clause 
~ught to be read as a whole. It is true that where the ~ords_ ~f the 
deed are not clear and specific. the court in order to giVe ellect to· 
the intention of the parties may sometimes supply words, sometimes 
discard words and .sometimes tr~nspose words. But this should be 
done only where it is not possible to culi out or ascertain the 
intention of the parties. The parties. in the present case are well 
educated persons. The n•spondent. in fact. is a retired High Court 
Judge. It is difficult to believe that he was not. aware . of ~he 
im I" cations and being aware allowed the conflict to creep m. 1 he 

pdl . f any dJ'ffierences the owners and the developers 
war s "m case o · ·r d d" in the second 
shall appoint one arbitrator each ............... t n~e e ··. . 
Part cannot be said to have been Jnadvcrlcntly used. By agreemg 

to arbjtratton by the arbitrators appoinh.~d by both parti~s af}d a~ 
u. . . t d by them he eannot at the same time havt . 
. mplre appom e . K 8 ~ s,·noh would act as arhitratiu·. 
1tltended that Jusbce · · · · -:::. 
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17. 1 a~ inClined, in the facts and circumstances, to think 
that both,parttes having faith in justice K.B.N. Sirigh, a retired 
Chief J~stice of the Patna High Court _and the Madras High Court. 
at orie ·stage. what they intended was that differences between 
them relating to lands or construction etc. be settled by him. In 

-. case failed to amicably settle the differences, the parties would 
appoi~t arbit;·ators-o:r:e each-and the arbitr<;itOr SO appointed 
would appoint an umpire; for arbitration under ·the Arbitration. 
Act. So ·read. there would be no conflict between the two parts of 
the clause and both of them could be given effect to. If on the 
other ha.nd Justice K.B.N. Singh is regarded as·the arbitrator. the 
second part would be r~ndered meaningless and otiose. It is true 
that the word ·arbitration' has been used also in the first part but. 
in co~tex;t. the expression seems to have been loosely used.· In K.K· 
Modi Vrs. ~.N. Modi & ors. (l) the Suprell}e Court observed tnat 
me;e vse -of the word arbitrator does not. mean that the person 
concerned was to act as arbitrator. While laying down the attributes 
o~ arbitration the court held an the facts and circumst~nces that 
the Memoram;Jum of Understanding did not envisage reference of 
the dispute to the Chairman. IFCI for arbitration, it o"nly provided 
for reference of issues to an expert for decision. 

I 

1·8. If the clause is interpreted in the manner suggested 
above, it would follow that the role of Justice K.B.N. Singh was 
that of a mediatqr or donciliator. be could not assume the role of 
arbitrator. The arbitrator der!ves his authority under the agreement. 
if the agreement does not confer such authority he cannot assurne 
it himself: The legal position has been lucidly stated tn Russell on 
Arbitration in these words. 

r 

"Jt ~ight seem therefore that if the agreement be~ween $e 
parties is i~ effect and agreement tQ: prevent disputes frorfl 
arising arid not a11 agreement as to how they are to be 
settled, then it is neither the agreement to refer to arbitratiotl 
nor a submission to arbitration, and it is not within the 
Act." 

. · 19, The usual mecfianism of resolution of dispute is througl'l 
U:e process of Court. It is only when the parties agree to get tne 
d1spute resolved through arbitration that the person appointed b)' 
them {or by the Court) as c.rbitrator get~ the authority to do~ 
(I) ( 1998} 3 S.C.C. 57a. 
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In Khardah Company Ltd. V. l?aymon & Co. (Indt'a. ) Pv . . l. Ltd. (1) 

the Supreme Court observed :-

"But what confers jurisdiction on the arbitrators to hear 
and decide a dispute is an arbit~ation agreement as defined 
in S. 2(a) of the Arbitration Act, and where there is :no such 
agreement, thtjre is an initial want of jurisdiction wh;ch 
cannot be cured ,by acquiescence. : · 

Though in a somewhat different context. earlier in Thawardas 
Pherumal V. Union of India (2J it had said · . . 

· ''A· reference· requires the assent of 'both~ sides. If one side 
is I)Ot prepared to submit a given matter to arbitration · 
when there is an agreement between them that it should be 
referred. then recourse· must be ·had to the Court. under 
Section 20 of the Act arid. the recalcitrant party can then be 
compelled to submit the matter under sub-section {4). 

In the absence of eithert~.agreement by 'both' sides about 
the terms of reference or an ord~r of the Court under 
Section 20(4). compelling a reference, the arbitrator is not ' 
vested with the necessary exclusive jurisdiction." 

20. The decision of the Kerala High Court in P. Narayanan 
Nair Vrs. E. Achuthan Nair (3) was relied upon by the counsel for 
both sides i~ this connection. The dispute in that case related to 
specificatio.n and demarcation of certain properties. There has 
been an agreement between the paties earlier a':Jthorising inter. 
alia.· three persons to inspect and decide the dispute with .stipulation 
that both parties would accept their ·decision. The plaintiff later 
filed suit for specification and demarcation of the suit 'property. 
The defendant objected to the maintainability of the suit on the 
ground that in terms of the agre~ment the only course open to the 
plaintiff was' to seek 'decision through arbitration and. that Section 
32 of the Arbitration Act barred the suit. That section lays down. 
"notwithstanding any law for th6time beingin fo~Ci,e ......................... · 

. hall any arbitration agreement or award be 
nor s h' A "Th 
enforced .................... otherwise than as provided ,in t 1s ct ... e 
objection of the defendant found favour with. the trt~l court whtch 
dismi~sed the suit. On appeal by the plai~tiff the H1gh Court hel~ 
that as the parties had merely agreed for mediation by the pe:son~ 
concerned. they cannot be called arbitrators within the meamng of -(l) (19621 A.I.R (S.CJ 1810. 

(2) 119551 A.I.R. {S.C.) 468. 

(3) 11974) A.I.R. ll<er.l 551. 
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~he Arbitration Act and therefor~ .. the bar ':f Section 32 of the Ael 
w~s not applicable. Repelling the defendant's objection as to tl1e 
maintainability .the Court observed- · · 

"we·do not think that the suit is one to enforce an awat·c!. 
·The process of arbitration is the determination of a pre 

existing .dispute. Every agreement entered into for the 
purpose of avoiding a dispute cannot be said to be an 
arbitration agreement. If parties are at variance on anY 
issue. the issue has necessarily to be settled as between 
them.' The process of reference. to an arbit~ation could be 
agreed upon by the parties· and in such cases the arbitrators' 
award will be binding upon the parties to such ~greement . 

. But if it be that both parties agree that certain services will 
be rendered by mediators to settle matters which are not 
yet in dispute between tl:iem, but such settlement is desirable 
to· a~oid disputes in future. even though the1 p~rsons who 
are. appointed as mediators are styJed as arbitrators they 

. will net become arbitrator~ within the meaning of the Act. .. . -
Amongst others the Court' noticed the decision in ln Re. Cams-
Wilson And G1·eene {1). The following passage from the said 
decision may usefu.Uy be quoted :-

1'11erc is an intermediate class of case~ in which a person 
' is appointed to determine disputes after they have arisen. 

but is not. bound to hear evidence or argument. In those 
cases it may be more difficult to say whether the person is 
a value1· or an arbitrator. They must be determined according/ 
to the circumstances in each particular instance by the 
_intention or the parties ... 

21. There being no agreement by the parties about arbitration 
, ~Y Justice K.B.N. Singh. or an order of the Court in that .regard. 

he did not possess the necessary jurisdiction to arbitrate ·the 
dispute between the parties. Qlilestion no. 1 fonnulated above is 
accordingly answered in favour ·of the ap;ellant and against the 
respondent. 

22. Another sine qua non of a valid reference to the 
arbitrator is the pre-existence of dispute between the parties. The 

. case of the appellant is that after u-: served notice putting forward 
certain claim on 7.9.91 the respondent rushed to Justice K.B.N­
Singh with an application to arbitrate the dispute without maki!}.S 
0) (1886) 56 L.J.Q.B. 530. . 
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any endeavom· for amicable settlement across the table or to even 
-; . } 

Identify·. the dispute. The law on the point is settled that the · 
Jurisdiction cir'an ai·bitrator depends not upon the existence of a 
claim or accrual.of a cause of action but upon tf:Je existence of a 
dispute .. The dispute implies an assertion of a right by one pa1·ty 
and repudiation thereof by the other party. On' behalf of. the 
respondent it was submitted that the Jetter of the appeiJant' dated 

I . 
7.6.89 and the endorsement thereon by the respondent (marked 
Exts. 3 and 3/a by the arbitrator) coupled with the. notice dated 
7.9.91 (Ext. 6) suggest a pre-existing dispute. As' a matter of fact. 
it appears that the· arbitrator also re.lied on .. these three documents 
in coming to the conclusion that tf1ere was a pre-existing dispute 
between the appellant and the respondent. The court below too· 
has relied on them hold that there was valid reference to the 
arbitrator. I am unable to accept the submission of the counsel fot· 
the respondent. The letter dated 7.6.89 (Ext. 3) and notice dated 
7.9.91 (Ext. 6) were· in the nature of claim by the appellant. 
Dealing With this aspect of the case the arbitrator stated in his 
impugned award as under :-

.. It may be relevant to -mention here that the developer. 
through his letter 7th June. 1989 (Exhibit 3) had intimated 
to the owner that four .f]ats covering 5300 sq. ft. of built up 
area have been allotted to him and on this letter itself the 
owner put an endorsement (Exhibit 3/a) indicating .that he 
could ndt agree for less than 6000 sq. ft. built up area in 
terms of the agreement (Exhibit 5) and that too after act4_al 
measurement. since the Jtea indicated w~s not the built up 

a1·ea. 
In reply to the aforesaid notice (Exhibit 6) . the owner. 
through his lawyer. stat.ed by a ·communh;:ation dated 24th 
September. 1991 (E¥!~bit 7} that the. total area of laz;d in_ 

possession of the owner was 8840 sq. ft. over whi~h. there 
was already a double storeyed ,house existing cons1stmg of 

·ght living rooms. six varandas. four bath rooms. an out-et . ~ . 
house and a cour(yard." · · 

~ h 14 15 16 and 17 of the award it is evident that 
f• rom paragrap s • · . b 
. . 1 ,·on that there existed a dtspute etween m coming to the cone us• . . . . d 
th rti the arbitrator took into consideratiOn. nay. rebe on 

e pa es. d nt dated 24.9.91 in response to the 
the reply of the respon e . . d 1 , . d 7 9 91 But it is to be kept m mm t !at 
appellant's notice date · · · 
b h 'd reply on 23.9.91 the respondent had 

efore sending t e sa1 · 
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334 · . . .. 1 th dispute 
already made an appli~ation to the arbitrator ~o. sc;tt e . e_ diction 

t ·oned• hereunder by arbitration". In my optmon the JUDS be 
men 1 . · -· fi has to 
of the arbitrator and the validity of the re erence_ . on the 

·ned with reference to the·State of affairs as ex1stmg t 
. deterrm . · . . f ubsequen 
. d te of the reference and not on the basiS o any s the 
_d:yelopment. Th~re ·cannot be post-fac:o .satisfaction abou~ the 
·existence. of a dispute. The facts as eXIstmg on the date 0 to. 
· ~eference and disclosed in the application and. thus, brought 

the notice of the ar?itrator would determine whether there w~s 
· any 'pre-existing' dispute. 

. · 2:3. ·Counsel for· the appellant rightly P?inted ~ut that :h:r . 
.. details of dispute and differences" mentioned in paragraph 1 . . . fi~ 

the reference application dated 23.9.91 were never put up be 0 

. . s~ 
the' appellant': According to the counsel, the respondent seem 

. . ~~ 
have p~esumed on receipt of t}Qe notice -q~~ed 7.9.91 ~hat . for 
existed dispute but the dispute could be regarded as 'dispute d 

. . vi e 
the purpose of arbitration only after the claim of the· appellant f 
notice dated 7;9.91 was repudiated. Without formal repudiation ° 

-the clatm it cannot be said that there was a pre-eXtsti~g dispute 
. . . . . d the 

on 23.9.91 when the applico~Hon for arbitration was filed, an t 
arbitrator committed error of law in relying on the subsequen 
reply Of the respondent. datL'd 24.9.91 for the purpose of holdi~g 

· · · e 10 that there existed dispute between the parties. I find substanc, nt 
the submission of the counsel for the appellant. The endorserne 

· · t be (Ext .. 3/a) on the letter dated. 7 .6.89 (Ext. 3) also canno d · 
co~_strued as repudiation of claim .. In any view such claim an t 
counter claim were made in 1989 itse:lf. Claims having been ptl 
forward by the appellant vide notice dated 7.9.91. in my opinio9• 
it wq.s incurnbent upon therespondent to fin:;t repudiate the claiJll· 
Only if such repudiation failed to elicit any positive response that 

. it could be said that a ·dispute ~xisted qetween the parties. 10 

business transactions it is usual to make claim and counter claiJll 
against each other. Unless one party knows what the. claim or the 
counter claim of the other party is, there i~ no occasion for hil1'l 
to either accept or deny the same, or reduce his claim so that area 
and extent of disput~. is identified and referred to· for arbitratiOn· 

24.ln London & North Weste~ & Great'Westem Joint RailtVClY 
Companies V. J.H. Bil.tington. Ltd. {1), Lord H~lsbury observed that 
befO're the arbitrator could entu upon the reference.. it must be 
shown that a difference had arisen between the parties before tne 

' ..:---
(1) (1899) A.C. 79 {H.L.) • 
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submissilm and. that the arbitrator would tlave jurisdictio~ only to 
. adjudicate upon the particular difference which had arisen before 

the s~bmission. If fresh differences arise after the arbitrator ·had 
entered ,upon the reference. the arbitrator cannot adjudicate upon 
them without a fresh submission. It would be useful to quote the 
foiJowing from the said decision :-

. "A condition precedent to the invocation of the arbitrator on 
whatever· grounds is that a difference betw:een· the parties 
should have arisen; and I think that inust mean a difference 
of opinion before the action is launched, either by formal , 
plaint in the country Court or by writ in the superior 
Courts. Any contention that. the parties could. when they 
are sued for the price of the services. raise then for the first 
time. the question whether or not the charges were 

. reasonable and that t_herefore they h?tve c:l right to go to m 
arbitrator, seems to me fo be absolutely'untenable." 

In the same case, Lord Ludlow observed :-
"One matter about which I do desire to say a word ........... .is 
this .......... ,. ... · .. that this difference before action brought. 
and that it is too late ......... afterwords to raise a difference 
which can be brought within the meaning of this section." 

In the above premises. f, am of the view that the arbitrator 
committed error in treating the letter/reply dated 24.9.91 as 

. repudiation of the appellant's claim and assume on_ that basis that 
there existed a dispute between the parties. 

25. ·In fairness to the respondent I mu'st mention that apart 
from .the decision in P. Narayanan. Nair Vrs. E. · Achuthan Nair 
(Supra). his counsel also relied Qn Uttamchan.d Saligram Vs_. 

·Mahmood Jewa Mamoqji (1) .and Union of India Vrs. Birla Cotton 
Spinning and Weaving Mills Ltd. f2). He submitted that there need 
not be an express affirmation'~of assertian and denial and the 

be inferred from the conduct of the parties. There 
same can · 

b dl·spute about the principle. But there is nothing on 
cannot e any · . 

t 1 t brought to my notice. that there was any 
the record. a eas f h 11 t' 

.. " d. t' of daim-by the respondent o t e appe an s 
spec1f1c repu ta 1011 . · 'f th 1 tt . II t f the respondent s clatm-I e e er 
claim or by the appe an o . . between 7 6 89 and 
dated 24.9.91 is excluded from consideration . . . 

h lie. ation was made to the arbttrator. 
23.9.91 when t e app . 

OJ (1920) A.I.R. (Cal.) 143. 

(2) 09671' A.I.R. (S.C.} 688. 
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is. The second question in the facts and. circumstances. • 
also .thus is. answered in favour,of the ~ppellant and against the 
respondent. '·:· 

27. It was submitted on behalf of the respondent ;that as 
the appellant had participated in the proceeding it is estopped . 
from challenging the jurisdiction of the arbitrator and/or validity 
~f the reference of the arbitration proceeding. The submission is 
totally misconceived. In view of the decision in Khardah Company 
Lid . .Vs. Raymon & Co. {India} Pvt:. Ltd. {supra) there cannot be any 
dispute that where there is ·initial lack of jurisdiction in the 
arbitrator the defect is not cured by acquiescence. Dealing with 
this aspect it has been stated in Russell On Arbitration. 

"In cases where an arbitrator enters into the consideration 
of matters which are not referred to him. or which he has 
no jurisdiction to try. 'the question is not one of waiver or 
~stoppel. but of authority' and a party continuing to attend 
the reference after objection taken and protest made does 

. . I 
not give the arbitrator autholity to make an award. 

If a party to a referenc~· objects t'fiat the arbitrators are 
entering upon the consideration of a matter not referred to 
them and protests against it. and the arbitrators never­
theless go into the question and receive evidence on it. and 
the party, still under protest. continues to attend before the 
arbitrators and cross-examin~s the witnesses on the point 
objected to. he does not thereby waive his objection. nor is 
he estopped from saying that the arbitrators have exceeded 

. their authority by awarding on the matter.· 

Continuing to take part in the proc~edings after protest 
made does not arnount to be a consent." 

It may also be useful to notice the remarks of Lord Selborne L.C: 
In Hamlyn Vs .. Betterlay (1) as under ~ • 

"In arbitrations, )Vhere a protest is made against jurisdiction. 
the party protesting is not bound to retire; he may go 
through . the whole case;. subject to the protest he haS 
made.'' . ' · 

The above principle has been followed by courts in India in the 
cases fo Cheiandas Daga Vrs. Radhakisson Rarhchandra & ors. [2} 
and Rambalcsh Lachmdndas Vrs. Bombay Cotton Company (3J. 
(l) (1880) 6 Q.B.D .. 63. -

{2) { 1927) AJ.R. (Hom.) 553. 

13) (l93ll A.I.R (Bom.)Bl. 
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28. 1\s a matter of fact. in- the present case. as noticed. 
above. the ju~isd~ction of the' arbitrator was challenged by the 
appellant at the very first instance. but its objection was overruled 
and unfortunately copy of the order was not supplied on grounds 
and in circumstances about which I feel diffident. depriving the 
appellant of the ~pportunity to carry fo~ard the chaJieng~ to- the 
Civil Court. in good time·. Much has been argued on behalf of the 
appellant about the ·conduct' of the arbitry;ttor. but m View of my 

·conclusions on the first two ·1questions, ,.l do not think it is 
necessary to go into the question of misconduct or any other 
question. There being inherent' lack of Jurisdiction ,and the· 
reference being invalid. the\ ultimate awar~ must be treated as 
nullity and accordingly set aside. 

29. Coming to the question of consequences of setting aside 
of the award. in view of my findings. there is no question of 
remitting the case to the court below for fresh decision. The only 
option to the parties is to go in for fresh arbitration. if so advised. 
through the arbitrators/umpire appointed in accordance with 

clause·' 19 of the agreement. 
30. In the result .. these appeals are allowed. the award of 

the . arbitrator dated 21.12.91 is set aside. Consequen~ly. the · 
order/decree of the court below making the award rule of the 
Court also is set aside leaving the parties free to appoint ~rbitrators 
for arbitration. There . will be n9 order as to costs. . ~' ~· 

R.D. 
Appeals allowed. 
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V. I 
• I 

The State of Bihar and ors. 
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Code of Criminal Procedure, 1973 (Central Act No. ll of 
197 4). section 340( 1 )-Provisions whether · attracted where no 
document produced in court or given in evtdence in 107 Cr. P.C. 
proceeding-section 195 (l) {b), whether applicable-whether appeal 
lies from the order refusing to lod.ge complai~t against the petitioner 

' •, 11 te under sections 182/211 of the Indian 'Penal Code-Appe a 
Court's direction to hold an inquiry under section 340 of the Code 
of Criminal Procedure-legality of. 

Held, that in the instant case ihe admitted position is that 
·no document had been produced or tendered in evidence in the 
proceeding under section 107 Cr. P.C. pending before the 
Subdivisional Magistrate. Since no document was produced or 
given in evidence by the petitioner in 107 Cr. P.C. proceeding the 
question of dircttng an inquiry under the provision of section 34° 
(1) of the Code of Criminal Procedure does not arise at all. 

Held, further. that the impugned order passed ~y the 
. learned Sessions jud~~ directing sub:-div1siona1 Magistrate tQ make 
an inquiry in tcri!tS ::of section 34~' (1} of the. Code of Criminal 
Procedure is manifestly illegal and with~ut jurisdiction. 

H~ld, al~. 'that the appeal W!lS not. maintainable because 
the Opposite party nos. 2 to 4• had filed. a petition before the · 
Subdivisional Magistrate. Patna for fi'ing a complaint against the 
petitioner under sections . 182/21 I l.P. C. which was rejected and 
against that ol-der there is no provision for appeal in vieW of 
provisiop ofsec~ion 195 (l) (a) of tt~e Code of Criminal Procedur~· 

Sachida Nand Singh v. State of Bihar lll-followed. 
Application by the accused. · 

The facts of the case material to this report are set out 
in the judgment of A.K. Sinha, J. _ 
* Criminal Revlsh:~n No.l04 of 1999. Against the judgment dated 3:12.1998. 

passed by the Additional District & Sessions Judge. VIII. Patna in Cri. Appe\"1 
No. 108/97. 

(1) (1998) (2) s.c.c. 493. 
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M/s. Satyendra Narayah. Singh Dinlcar Rqj Bhandari for the 
petitionet-. · · · 

/ 

M/s. Subodh Chandra Jha Manoranjan·Pd. Siith.a for the 
O.P. Nos. 2 to 4. · 

Mr. Rudra Deo Kutnar Sinha. A.P.P for the State. 
A.K. Sinba, J. This revision application has been ~Urected 

against the (n-der dated 3. 12.1998, ·passed by · the Additional 
_District & Sessions Judge. VIII, Patna ih C1imina1 Appeal No. 108 

of 1997 by which the learned courtJ)elow set aside the order dated 
30.5.1997 passed by the Subdivisiona1 Magistrate. 'Sadar, Patna in 
case no. 66_7 (M) 94 direct~d him to make an inquiry into the 
matter under section 340 of the Code of C_riminal Procedure. 

. 2. Some of the es·sential ·facts relating to the present 
revision application may be bri.~fly stated as hereunder : · 

3. Thet;"e was a proceeding unde~ se~tion 107 o'f the Code of 
Criminal Procedu_re,- in which the petitioner was first. party and 
opposite party nos. 2 to 4 were the second party. beari~g case no. 
19 (M) 94 of the court of Subdivisional Magistrate. Patna. The 
proceeding was initiated at the instance of the petitioner who 
submitted a written report to the Officer Incharge of fumkarbagh 
Police Station· on 12. 12 .. 1993 against opposite party nos. 2 to 4 in 
which it was alleged that the 0. ps we!lt to the residence of the 
petit,ioner and threc;ttened him with dire consequences for vacating 
the house in which she was living. The police made an inquiry and 
submitted a report to the Subdivisi~mal Magistrate, Patna praying 
therein to initiate a proceedingunder section 107 Cr. P.C. against 
both the parties and accordingly the proceeding was initiated. The 
learned Subdivistonal Magistrate, Patna vide his order. dated 
7.4.'1994. however dropped the proceeding holding that it ts a fa1se 
case which was filed. only toi, 'malign ti.'Je second party. The 
petitioner preferred a revision ·against the order passed by the 
Subdivisional Magistrate which was also dismissed by the Sess!ons 
J dge vide his order dated 24.4.1995 passed in criminal revision 

u L

259 
of 1994. Thereafter, opposite party nos. 2 to 4 filed a 

no. .r: i ·t· t' g · b s-. the Subdivisional Magistrate. Patna ,or m ta m a 
petition e.ore f h 

d
·ng against the petitioner under section 182/.211 o t e 

procec 1 ·d h' 
Indian Penal Code. The learned Subdivisiona~ Magistrate v~ e 1s 
order dated 30.5.1997 rejected the petition ag~inst which an 
appeal was preferred before the Sessions J~dge and the appeal 

r d to the ftJe of Additional Sessions Judge who 
was trans,erre · 
passed the impugned order as stated above. 
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f h t ·t· e submitted 340 

4 Learned counsel appearing or t e pe 1 ton r 1 • .t dd't'ona 
at the very out set that the order passed by th,e learned A 

1 1 
d 

D
. trict Judge is without jurisdiction because in the facts an. 
lS • · 340 C p C 15 

circumstances of the case the provision of section . r. · · t 
not applicable at aU. in as much. as the petitioner had no 
produced any document nor any document was given in evidence 
in the proceeding under section 107 Cr; P.C. It was urged that :he 
petitioner had. only given an information to the police regardtn~ 
the high handedness committed at the hands of O.P. nos. 2 to d 
and the police had made an inquiry into the mattex; and ha 
recommended for initiating a proceeding . pnder section ~ ~~ c;~ 
P.C. against both the parties. Save and except that. the petttton 
had not produced or used any document whatsoever. as evidence 
in· the proceeding pending between the parties. As such. the 
direction given by the appellate court for making an inquiry undef 
section 340 {l) Cr. P.C. is Without jurisdiction. 

5. The provision of section 340 ll) Cr. P.C. may usefullY be 
quoted as hereunder : 

·. ' on 
340. Procedure in case tnenUoned in ·Section 195:-ll) When. up 

~n application made to it In this behalf or otherwise. an,y Court iS of 

opinion that it is' expedient In the interest of J;ustice that an inquiry should 
' · · of 

be made into any offence referred to In clause (b} of sub-section ll) 

section; 195. which. appears to have been committed in o; In r~laUon to ~
1 

d 
. rnent 

procee lng In that Court or. as·the case may be. in respect of a doct1 

produced or given In evidence In a.,proce.eding in that Court. such court 

may. after such pr~llmlnary inquiry. If any. as It thinks necessary:..., ~ 
{a} reco~d a finding to iliat effect; ·• 

(b} make a complaint thereof in writing: 

(c} send il. to Magistratt• Qf tht> h•l class having jurisdicliOI~: 

!d) lake sufficient securil\~fnr -t\le _,ppearance of the accused before 

. such Magistrate. or if lhe alll~~cd ollencc is nop-bailable and the court 

thinks it necessary so to do. send the ac~used in custody to sucll 

Magistrate: and 

!el bind over any person to appear and ~ive evidence before sudl 
Ma~istrate." 

· 6. The provision's as quoted above ~anifestly to go to sh0 "" 

that it applies to a case where any offence as referred to in clause 
(b) of sub section ll) of section 195 appears to have beell 
committed .in relation to proceeding in a Court in respect of . a 
document produced or given in evidence in the proceeding of the 
court. But here in the:- instant case the admitted position is tnat 
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nod · · · ocument had been produced or tendered in evidence in the 
Proceeding under section 107 ~r. · P.C. pending before the 
Subdivisional Magistrate. 

7. In the case of Sachida Nand Singh and Anr. Vs. The State 
of Bihar and Anr. ( 1) the Apex Court held as foHows :- . 

.. The scope of the preliminary enqui1y envisaged in Section 
340 ( I) is . to ascertain whether any offence affecting 
administmtion of justice has been committed in respect of 
a document produced in Court or given in evidence in ·a 
proceeding in that Court. In other words the offence should 
have been committed· during the time when the document 
was in. custodia legis." 

8. The decision referred to 'above is fully applicabte in: the 
facts and circumstances of the present case and following the ratio 
of the aforesaid decision. it can be said wit}:lou.t any doubt that the 
p1·ovision of section 340 (l) Cr. P.C. is attracted where any offence 
falling within the ambit of 195 .(1) (b) of the Indian Penal Code ' 
appears to have been committed in respect of a document produced 
in court m· given in' e':'idence in a proceeding in that court. Since 
110 document was produced or given in evidence by the petitioner 
in I 07 Cr. P.C. proceeding the question of directing an inquiry 
under the provision of section 340 (1) Cr. P.C. does not arise·at 
all. In that view of the matter. the impugned order passed by the 
learned sessions judge directing the Subdivisiomil Magistrate to · 
make an inquiry in terms ofsectfon·340 {l)WCr. P.C. appears·to be· 
manifestily illegal and without jurisdiction. , · 

9. The learned counsel for the petitioner has COf!tended that. 
the appeal was not maintainable because the opposite party nos. 
2 to 4 had filed a petition before the Subdivisional Magistrate. 
Patna for filing a complaint. against the petitiof}er under section 
182/211 of the Indian Penal Code. which V1£as rejected 'by him and 
against that order there is no J?rovision for appeal .in view of 
provision of section 195 (I) (a) of the Cr. P.C. This submission has · 

also got force in it. 

1 o. For the reasons stated above thi::. revision application is 
allowed and the impugned order passed by the ~dditlonal District 

Judge tn CJimi~al appeal n,o. 108/97 is set aside. . 

AppUcation allowed. 
' S.D. 

I l J (1998) 2 S.C. C. 493. 
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Before Nagendra Ral. and S.K. Katri<fr. JJ. 
I . . 

2001 
April, 23 

Sita Ram Pas wan.· 

v . 

. The .State of Bihar & others. 
. ' · tor s~rvlce-Oismissal of Enforcement Sub Inspec · 

Gopalganj-Constitution of India-Article 311 (2) Proviso (b)= 
t'ndtcating the reasons for not holding an inquiry-legality of 
Transpor:t Commissioner himself is accuser. whetht::r can pas~. 

· order of dismissal being the disciplii1ary authority-Doctrine 0 

"' necessity. ,. 
· e of Held,· that once the order has been passed in exercts 

power. under the. second prb\riso to Article 311 (2} of the 
Constitution of India indicating the reasons for not holdin~ a~ 

. inquiry the order attains finality in view of the provi~ion contatn~a 
under clause (3) to Article 311 of the Constitution of Indl · 
resulting into dismissal of the appellant from service. _ 

Held, further. that this is really a case where doctrine ;t 
. necessity will have to be applied as neither any superior ~fficer :i 
the State col)ld have courage to take any action in the matter n 'Il 
the Government is interested in taking action in the matter and 1 

· 

such ~ situation if the disciplinary authqrity will sleep over t~: 
matter the result would be that the law breakers will ha 

· · · · the 
supremacy aqd it will encourage the law breakers to harass 

·officers in discharging their official duties. ' 
. . 't 

Held, also, that from the perusal of the impugned order 
1 

is clear from the circumstances mentioned in the order includiilg 
the episode of 18.1.200 1. th.e c~ndu~t ·of the- appell~nt, protection 
giVen by the high-ups of the State to ·the appellant and the 
conduct of the persons who have taken the office of the Transport 
Commissioner to ransom to show that the holding· of the inqlJirY 
is not reasonably practicable in this case. · . 

C~se laws considered 

An appeal under Cl~u~e 10 of the Letters .Patent of ttle, 
Patna High Court. . , · . . 

Lelters Patent No. 315 or 2001. Against the order dated 27.3.200 l passed ifl 

C.W.'-",C. No. 3912 of 200 l by a learned Single J1,1dge of this Court. 
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· The facts of the case material to this report are set o,ut 
.in the judgment of Nagendra Rai. J. . ·# 

• Mr. Tara/can£ Jha. Sr. Advocate, Mr. yyay Shankar 
Shriuastava. Adv .. Mr. Ashwani Kumar Singh. Advocate-for' the 
appeJlant. · · 

Mr. S. Alamdar Hussain, SC 6, Mr. Shashi Bhushan. Kumar, 
JC to SC 6 for the State. · · 

Nagendra Rai, J. The appellant has 'med the present appeal 
Under Clause I 0 of the Letter Patent of the Patna High Court 
against. the. order dated 27.3.2.00 I passed by a learned Single 
Judge of this ·court is CWJC No. ·3912 of 2001 dismissing the writ 
appflcation filed by the appellant ch<:'lllenging the order dated 
6.2.200 I (Annexure -5 to· the writ application} passed by the. 
Transport Commissioner. respondent no. 3 herein. dismissing him 
from service by taking recourse to the provision of Sec~nd proviso 
to Article .'31 1 {2) of the Constitution of India . 

. 2. The appellant was posted as Enforcement Sub Inspector 
in the distr·lct of Gopalganj since 1996. ·on 12.1.2001. respondent 
No. 3-Transport Commissioner. issued an order' directing the 
appellant tojoin at headquarters at Patna within three days from 
the date of i~suance of the order. Thelsaid order was served upof! 
.the appellant. On 15. 1.2001. the appellant joined in the department 
at Patna and on the following day, he· proceeded on ·leave without 
the same being approved by the competent authority tillt31.I.2001~ 
On 18.1.2001 at 6.30 P.M. while·.the respondent no. 3 -Tran~port 
Commissioner Sri N.K. Sinha .:·was in the midst .of holding a 
departmental meeting in his chamber along with Joint Transport 
Comr;nissioner. Under Secretary. Registrar and other staff. an 
M:L A: having been elected from Gopalganj Constituency. namely. 
Sri Anirudh Prasad @ Sadhu Yadav along with two body guards 

armed with AK-4 7 rifles and l 0 to 15 persons armed with fire 
arms entered into his chamber and they took the office in ransom 
in the sense that they asked the other officers present in the 
meeting to leave the place by show of arms. The door of the 
chambe1 was closed and then at the gun point. the TrCJ.nsport 
Commis.:>!oner was 'forced to put his signature on the order 
purporting to be an order transferring back the appe!Jant to 
Gopalgani after expiiY of his leave on 31. 1.2001. The mob led by 

:~ d 'd order was 
the said MLA also got an office order issued an Sal · 

also served upon the person prescnl !'here. 
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. . l MLA ·s the brother 
3. It is admitted position that t~e sate ~. f the 
. nt · Chief . Minister of Bihar and brother-m-law 

0 
t 

the ptese ~ d t Transpor 
President of the. ruling party. The respon en - Chief 
Commiss.ioner inform~d .about the said incident ~o ~h~ " alsO 

S 
tary State of Bihar and the Chief Minister. Bthat · lle . , 

ecre . . · · . . taken ti·on 
orted the matter to the Police. but no action was ·he 

rep · aised t 
anv of the agency. Latter on wh~n hue and ccy was .r · ·he 

· \· ·e registered a case on the basis of clarification gwen by t po rc . ·.. ·. . . . _ · t . neWS· 
respondent-Tran:-:;port Commtss1oner wtth t egard to cer atn . h a 
ln the F'lR. l.he offences were shown bailable. The ~alice Wl; thC 
view to please the persons in power went to the restdenc~ 0 the 
.said MLA and granted him ba~l. ,lt further appears fi 0111 the 

records that· in pursuance of the said order of transfer. · ' . orncer 
appellant joined at Oopalganj and the District Transport ·s 
informed on 1.2.200 l to tlie Transport Commissioner about 

11
.
1 

1 .. . · · eel a· 
joining. [t is to be mentioned here that the appellant J010 hC 
Gopalganj without any relieving order having been issued by t ·d · 

t. . sal 
competent authority. When no action was taken by the a ore . 
authority. i.e .. head of the executive. head or'the State Services a:; · tO 
well as' the police. respondent-Transport Commissioner. can1e. y 
the conclusion that it was 11.0t reasonably practible to hold inqutr . -' 

. . . h order wtth regard to misconduct of the appellant and passed t e , 
11 

· 
bytaking J;eeou rse to the provision of second Proviso to Article 3 

(2)_ of the Consitution of India. 
4 I, . 1 it iS 

. . 'rom perusal or Annexure-5 to the memo of appea _· _ ·-ed 
evtden( that the resp-ondent-Transport. Commissioner has natt at 

. . . . }1' cl'l 
the enhre lacts and also indicated the circumstances under w 1 

1 
he was passing the order in-exercise of power 'under Article 31 

(2) lb) of the Constitution of India. 

5. Mr. Tarakant Jha, the .learned Counse1 for the appellaot~ 
submitted two pofnts ~irstly. he 'submitted' that the appellant wa; 
not present when the aforesaid incident took place in the cha01be:, 
of the Tn;msport Commissioner and as such it cannot oe presurl1e~ 
that what was done by the said MLA and his bench men. v.tl:l~ 
done at the instance of the appeUant. Secondly. he submitted t\1<~ 
the order is vitiated by malafide as the Transport Commissiorler 

15
. 

1 ·ou 
himself I 1 e accuser as well as the disciplinary authority passt ,::-

_the itnpuu;ned order. Elaborating his submission. he subroitt<:.d · 

that allegation has been made by the Transport Commissi00~: 
and Fm has been lodged and as such passthg an order by niril 

1 
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malafide in the sense that he has become the judge as well as the 
witness in the same case. ' ~ / 

6. The learned Counsel appe~ring for the ~tate on the·other 
hand supported the order passed by the learned Single Judge. 

7. The n:levant provisions of Alticle 31 I of the Constitution 
of Jndia are as follows. I • ~ 

.. 3 I I .. ! I) No pe1·son who is a member of a I ci~•il service of th; Union or au 

all India sm-vice o1· a civil service of a State or holds a civil post under the Union. 

or n State shall be dismissed or removed by an autho1·Hy s~bordinate to that· by 

which lw was appointed. 

(2) No such person Rs aforesaid shall be dismissed or remo,·ed or reduced 

in rank except after nn inquiry in which he has been informed of the C'har~es 

against him and giv(~n a reasonable opportlinily or being heard in respect of these 

charges. 

P.-ovided that where It is propo~ed after such ,inquiry. to impose upon him 

any such pe11alty. such penalty may be imposed on lhc basis of the evidence 

adduced during such inquiry and H shall not be necessary to give such person any 

opportunity of mal<in~ representation on the penalty propose~ 

Provided furthet· that this clause shall not apply-

(a) XX 

(b) where an authority empowered to dismiss or remove a person or to 

reduce him in rank is salislled thal for some reason. to be recorded by that 

aulhorily in writing. it is not n~asonably 'practicable to hold such inquiry. or 

(c) XX 

{3) If. in respect of any such person as aforesaid. a question. arises whether 

it is t·easonably pr~clicabh.• to hold s.uch inquiry as is ·referred to in clalJse (2). the 

decision thereon of the authority empowered to dismiss oi" remove such person or 

. l~ reduce him in rank shall be final.·· 

'8. DoctJ·ine of Pleasure is embodied in Article 310 of the 
Constitution of India. Clause (I) and {2) ... to Article 311 of the 
Constitution of India gives protecUo~ to the members of Civil 
services. The said protection has been withdrawn by the Second 
Proviso to Clause (2). to Article 31 l of the Constitution o{ India and 

. . ·. d 1 of protection is in public interest and based on 
said w1th rawa . . . • 

. . If the conditions mentiOned m the prov1so are 
pubhc pohcy. . . . as provided in Clause (l) an~ (2) to 
fulfllled then the mqwry . . f 1 ct·a can be dispensed with and 
Article 31 1 of the Constitutwn o ~d 'Jd t··her'"in can be awarded. 

. t as provt e · ~. 
the major pumshmen s ' . with the inq'uirv 

. . (2) of Article 3 J 1 dtspenses \J • 
Proviso (b) to Clause · 
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h ·. ~he dis~iplin~ry authority arrived at the satisfaction that it 

w en . d h . . Th ·:t · d word 
is not reasonably practicable to !101 t e mqutry. e Sc 1 • 

interpreted by the Constitution Bench of the Apex Court 1D 

~~es case of Union q{ India V. Tul.siram Patel (1) and it was held that 
the said words 'cannot be interpreted to mean total or absol~te 
impracticability. What is requfsiie is that the holding of ,the in:1utl'11 
is . nol practicable in the opinion of a reasonabLe man ialnng. a 
reasonabLe view qj"Lh.e prevailing situation'. The disciplinary authonty 
,;h~ i's at the spot is the best judge of the matter and it is for hi01 
to assess as to whether the inquiry is to be dispensed with or n·ot.. 
It was also held \in that case that though the finality· has been 
given to the ~lccision of the disciplinary authority under Article 
311 of the Constitution of India. but the same is not binding upon 
the Court and in exercise of judicial review. it can interfere with 
the order <!nd their Lordships referred to the case o~ ArjUT1 
Chaubey Vs. Union of Inclfa (2) where the order was interfered with 
on the gi·ound that the disciplinary- authority was accuser with 
regard to some of the charges for which inquiry was dispensed 
with. The relevant paragraph dealing with the said question is 13° 
of the said judgement which run~ as follows. . . 

"The <:nnditlon precedent for the disciplinary authority tnat" 
it is not reasonably practicable to hold ''.the inquit"Y 
contemplated by clause (2) of Article. 311. What is pertinent 
to rmte is that the words used are" not reasonably practicable 
"and not impracticable". According to th~ Oxford English 
Dictionary "?~·acticable" means ··capable of being put into 
practice. ca~ried out in action. effected. accomplished. or 
done. feasible". Webster's Third New International Dictionary 
defines the word ··prac~icaple" inter alia as meaning "possible 
to practice or perform : capable of b~ing put into practice. 
dotH' or accomplished : feasible". Further, the words used 
are not "not practicable·· but ~not reasonably practicable''· 
Webster's .Third New international Dictionary defines the 
word ··reasonable" as "in a reasonable manner : to a fair\Y 
sufficient ~xtent". Thu~. whether it was practicable:to ·hold 
the inquiry or not must be judged in the context of <vhetner 
it was reasonably practicable to do so. [t is not a total or 
absolufe impracticability which is required by 'clause (b). 

_-,What is requisite is that the holding of the inquiry is n~ 
(ll {1985) AIR. (SC) 1416 

(2) {l!:l84l AIR (S.C.) 1356. 
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practic'able in the opinion of a reasonable man· taking .a 
r<;!as9nablc view of the prevailing situation. It is not possibl~ 
to enumerate the cases in Which it \VOuld not be reasonably 
practicabiP to hold the )nquiry. but some instances by way 
of illustJ·ation ~nay. however. be given. It would not "be 
reasonably p1·acticable to hold an inquhy .where the 
government se1-vant.. pa1~ticulady through or together with 
his associates. so ten-OJizes. threatens or intimidate witnesses 
who a1·e going to give evide1~ce against him with fea1· of 
reprisal e:is to prevent them from doing so or where the 
government servant by himself or together with or through 
others threatens intimidates and terrorizes the officer who 
is the disciplin~uy authority'~r af1·aid to hold the inquiryor 
direct it to be held. [t' would also not be reasonablv 
practicable to . hold the inquiry where an atmosphere bf . 
violence or of general indiscipline and ·insubordination 
p1·cvails. and it is immaterial whether ·the concerned 
government servant is or- is not a pa1·ty to bringing abciut 
such an atm~sphere. in this connection. we must bear Ill 

mind that numbers c~el·~e and' t~~rif}' While an individual 
may not. The reasonable practicability of holding an -inquiry­
is a matter of assessment to be made by the disciplirialy 
authority. Such authority is generally on the spot and 
knows what is 11appening. It is because the disciplinary 
autho1·itv is the best Ju.dge of this that clause (3) of Article 
;3 I I mal~es the decision of the disciplinary authority on this 
question final. A 9isciplina1y autho1·ity on this question 
'final. A .disciplina•.Y a(Jthority is not expected to dispense 
wifh a disciplinary inquiry lightly o1·. ai·bitrarily or out of 
u1te1·1m~ motives ot· merely in m·der to avoid the holding of 
an inquiry of· because the Department's case against the 

' . . 
government servant is weak and m~st fail. The finality 
given to the decision of the disciplinary authority ::~y Article 
31 I (3) is not binding upon the cour.t so far as its powe1· of 
·udicia] revieW is COI1C91"11ed and in SUCh a case the court 

.I .11 strike down the order dispensing w!th the Inquiry a~ 
W1 It .. . 

I the Ol-der imposing pena y. . . . 
aso . d. · r 

d I as b~-en passe 111 exen:Jsc o powet· tl or er 1 ~. · " · 
9. Once le . A ·t'cle 31 I (2) of the Constitt,ttion of 

d p "OVISO to I .I 
under the secon 1 

_ t holding an hiquiry t~e-ordcr 
. h reasons f01 no · '- . (3) 

llldia indicaung t e · . . contained under Clause 
. of the prOVIS1011 · -

attains finality in vJeW J 
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· b t held bv the 
to Article ~311 of the Constitution of ln~ta u as . ra. the 
Constitution Bench in the case of Tulstram Patel (supd ~~ the 

d · . bj'ect to judicial review and it can be challenge · .. 
or er ts su . . ' 'deration ot 

. d that the order was passed on extraneous conSl .l . 
groun · · . · f'd r..:l . • the trut 1 

. elevant ground or as a result of mala 1 c. r· owevet. . ... 
on trr . · . . . d can 1t be 

correctness of the materials cannot be quest10ne nor f 
or . 1 E . the C'lSe o gone into the • adequacy of the· materia . ven m · c' ·e 
~alafide. 'the Court will not interfere ·unless it is fou~d to be ab~:. 
of power or fraud on power. See Union of Indi?- and another 

Batbir Singh and another ( 1) 

1 o So far as the first subn1ission ·raised by the learned 
· · f· the Counsel for .the appellant is concerned. it is apparent tom d 

record that the appellant was· posted at Gopalganj and he ha 

Completed his tenure thet·e. Thereafter he was transfetTed fron
1 

. . . 01 
:there and ask-ed to join at the headquarter at Patna. 0~ 18. 1 .2~ _ ~ 
the member of legislative Assembly along with his two body gue;u d 

a rmed with sophisticated modern ·nre arms and other henchmen . . ·t 
all armed with fire a.n:ns entered into the office of the Tt·anspOI 
Commissioner. took the office to ransom. intimidated and by usc 

~ · • nw of force obtained an order rctransferring the appellant to the sa 
'place. An office order was also issued bv use of fon~e and 

. • ., .J . d 
thereafter the appellant joined on the basis of the said. order an 
the District Transport Offker sent a communication to the Transport 
Commissioner informing about the same.-·niough the Transport 
Commissioner has not stated in the impugned order that tne 
appellant ,was· present at the time when. the aforesaid episod~· 
happened. but the fact is that the appellant enjoyed the ft-uitS 0

" 

the order obtained by coercion and force. It is only indicative of th<: 
tact that the entire thing was done- at the instance of the appellant 
and to help the appellant. A matter can be proved either ·by direct. 
evidence or by circumstancial evidence. The ·circumstances indicated 
above lead to only one inference that at the instance of tl1C 

appellant. !he said. MLA along with two body guards armed wit~ 
Al{-4 7 rl!1cs as wen as his hence men. all armed with fire art11!-> 
went tn tlw Chambers or the Transport Commissioner and <Jfter 
drivi11~ oqt 'tlw pet-sons present there manhandled t11 C 

Coh1missioner and obtained the tt·ansfer orde.r and as .. such tl1C, 

learned Sin~lc ,Judge. in our view. rightly held the appellant has 
band in lhc episode which had taken place on the aforesaid date 
and the appellant has full protection of the men in power~ 
( 11 (l99H) AIR (SCI 2043. 
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I I. So fa1· as the second submission raised on behalf of the 
appelJant is conce1·ned. it is be seen as to whether the o1·de1· is 

vitiated ... on ·the ground that the Transport Commissioner being 
accuser. cannot pass the impugned orde.r as a disciplinary authmit;: 
The facts nar1·ated above clearly show that the appellant has a 
pro'tect:ion, of a powerful MLA who is broth-~r of the pre~ent Chief 
Mlni~te~· and .brother·-in-law of the President of the Ruliog Party 
who 1s m pow(T. Inspite of the matter being brought to the notice 
of the Ch.ief Sec1·etary and' the Chief Minister. no action was taken. 
In such a situation .. it is not possible to expect that ·any action 
would be taken against the appellant either by an officer supe1·ior 
to the <tppellant or by. tJ1e Government. In such a situation 
whether I he competent authmity to pass the order· under the 
aforesaid pmvision will tie• his hands and leave the appellant. The 
Apex Cowi in the case of Ariun Chaubey Vs. Union of India (supra) 
held that a clisciplinaty authot·ity cannot be a witness as well as 
a Judge as in· that case the scale of the jus.tice will not be even. 
The said case was considered by the Apex Court in the case of 
ntlsiram Pateljsupra) where !n pal·agn~.ph ] 31 of the judgeiTlent it 

was held as follows. 
"It would be illogical to hpld that t~1e administrative work 
c.mTied out by senior officers should be paralysed because 
a 'delinquent government servant either by himself or along; 
with or through others makes the holding of an inquiry not 

reasonably practicable. 
I 2. Even in the case of ATjun. Chaubey (Supra) the Apex 

C~urt made the aforesaid observation taking into consideration 
the facts of the case and held· in paragr~ph 7 of the Judgement 
that misbehaviour on the par·t of the employee on that part was 
not serious as to cure or condone the infirmity in the order of 
dismissal passed in that: case py the authority who had mack 

some of the allegation. 
13. In the present case. the situation as is evident from I he 

d ar£' such that the respondent-T1·ansport: Commissioner 
rccor ' · f h St t · I d · g th · Ch' t' S t moved all the authoritieS 0 t e a .e 111C U I~ . e te cere ary 

. f. M' 1·ster of the State. and mtormed about such 
d the Ch1e m ~ · · an . . lent has a'tso not proceeded· in the malicr· in 

• • 1 nt The GoveJ nn · Oft· 1· l JnClC e . . ' d b re When the SuperiOr ICCI"S 0 t 1(' 
.r. cts state a O\ • . · view of the ,a ·. · · . 1 acter and escapism to drschc:u·ge 

State have prckrrcd career to c lar . bJv expected for them to take 
· t be reasona .; · . 

of the dtlty. then 'it canno ·. . .· . lly a rase where. in my vJew. 
tter ThiS ts rea 

any action in the rna · · · 
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d t ine of necessity will have to be applied as neither any 
oc .r · k tion 

S u erior officer in the State would have courage,to ta e any ac . 
p d . t k' ·g ction tn in the mattet· nor the Government is intereste m a In a _ .. 

. the matter and in such a s~tuation. if the disciplinary auth01tl~ 
will sleep over the matter. the result would be that the la 

·breakers will have suprem.acy and it will. encourage the laW 
breakers to hat·ass the officers discryarging. ,their official duties. 
This ls one of such ·cases where the aforesaid provjsion has to be 

applied in true sense. Thus tpe second subrnission raised on · 
behalf of the appelhint is also rejected. · ' 

. · 14. From perusal of the impugned ot·der, it is clear from the 
, ctrcum.stances mentioned in the order including the episode of 
, 18.1.2001. the conduct of the appellant, protection given by the 
high:ups of the State to the appellanL and the conduct of the 
persons who hi:we taken the office of the Transport Commissioner 
to ransom show that the holding of the Inquiry is not reasonablY 
practicable in this case. 

15.· Accmdingly. we fully agree with the view. taken by the 
learned Single .Judge. The appeal is dismissed. 

S.K. Katriar, J. '1 have the privilege and the advant;;,..ge of 
hearing the judgement dictated by Brother Nagendra Rai. J. in 

Court. I agree with the conclusion arrived at by hirri. However. I 
wish to add my own views. · · 

17.· Ncmo Judex; ln Causa Sua. No .person can be a judge 
_in his own case. This general rule, however. has a few exceptfons­
fl:. Judge who would ?therwise be disqualified may act i~ a case of 
necessity where no other judge has. jurisdiction. It was observ-ed 
as follows in the case of Serjeant Vs. Dale. (1877) 2 Q. B.D. 558 : 

"By the common law. a judge who has an interest in the 
result of a suit is 'disqualified from acting exc~pt in cases or 
necessity. where no other judge_ has jurisdiction. 

The following passage from Administrative Law by Ct·aig 
(Third C'dil ion, 1994, Page 833) is relevant in the present context : 

·· The normal rules against 'bias will ·be displaced in 

circumstances where the individual whose impartiality iS 

called in question is the· only person empowered tq act. 

Thus in the Dimes case ( 1852) 3 H.L.C. 759, 787, it was 

held that the Lord Chan~e11or's signature on an enrolment 
' ' 
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. order which was necessary in order tor the case to proceed 
to the _House of. Lords. was unaffected by his shareholding 

· in' the Company because no other person was given the 
. power to so sign. Similarly. ·in Philips Vs. Eyre '((1870 L.R. 

6 Q.B.)': S~e also Re ·Manchester (Ringway Airport) 
Compulsory Purchase Orl:Ier (1935) ·153 L.T. 219; Jeff'? Vs. 
New Zealand Da_iry Produclion & Marketing Board (1967) I 
A.C. 551.: · if. Wilkinson Vs. Barking Corporation (1948) 1 

K.B. 7211 it was held' that the Governor of a Colony couid 
validly assent to an Act of Indemnity which protected, inter 
?lia. his own actions because the relevant Act had to 1:ecelve 
the signature." ' 

. . 
,. Parliarnent has at different times made statutory. exceptions 

to' the rule against bias. allowing justices to sit who have s~me 
kind of intet·est in the subject matter of the action. Also see AJR 

· 1962 AIL .1 17 (Laxmi Chand Agarwal Vs. Slate of U.P.). and . . . 
Natur~tl)ustice by H.H. Marshall. 

The following statement of the _law appearing in 
Administrative Law by Wade and Forsyth (7th edition:. 1994. Page 
4 76) is to the same effect: 

............... there are m~my, cases wh~n; no substitution is • 
po1;1sible. sine~ no one else is empowei·ed to act. Natpral 
justice then has to give way to necessitY (1982 PL 628 
(R.R.S. TJ·acey): for otherwise there is no means of deciding 
and the machinery of justice or administration will .br~~lc 
down. 
This point made ~n appearance in Dimes. Vs. Grand Junctipn · 

Cp.n.al ( 1852) 3. HLC 759)." 
(Emphasis mine) 

18. The second exception is brought about by the statute. 
If the statute itself confers a power on an authority and imposes 
a duty on it which may have the effect of·making him a judge in· 
h' own cause or to decide a dispute in which he has an official 
~s, 1 e doctrine of bias stands qualified to the ~xtent of the 

bJaS, t 1 . f' II . ti J d' . 1 R vi thorisation. The o owmg passage rom u JCJa e ew 
statutory au . Action by S.A. de smith/ (Third edition. 1980 .• 
of Administrative 1 .. • r _ • . . . _ 

7) ·numines the positiOn . . . . -
Page 27 I db the position in English administrative 

hat waul e ' · 'd h h ·· ............ w · . b ailed upon to dec1 e w et er 
law if a Minister were to e c d by . a local authority 

f'rm an order ma e . 
or not to con I 
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affecting his own property ? He could not lawfully t1·ansfet: 
to another Minister his duty to decide. He might depute one 
of his own officials to make the decision: the decision would 
nevet-iheless be made in the Minister's name. lt is subn1itted 
that the validity of the decision could not be challenged 
merely on the ground that the Minister was in a sense 

·judge in his own cause: fot the legal duty to decide the class 
·of-mattt~r,to which he belonged had been cast upon him. 
and upon him alone. If it w~re possible to show that the 
Minister had in fact failed to consider the merits of the 
m·der li)r reasons of personal inte1·est. his decision could be 
successfully chaJlenged ................... .. 

The statement of the .law in Wade and Forsyth (Supra) at 
Page 4 77 is to the same effect, and concludes by stating that 
·· .................... The Court will naturally not allow Statutory machinery 
to be frustrated in this way. IRe Manchester {Ringway Airpm-i.l 
Cmnp~lsory Pun.:hase Order (1935) 153 LT. 219}. For similar 
reasons. a Goven1or of a colony may validly assent to an act of 
. indemnity for his own actions. since otherwise the Act could not 
be passed at all. (Phillips Vs. Eyre 1870) LR 6 Q.B. 1). It is 
generally supposed. likewise. that a minister must act as best he 
can even .in a case where he, for instance, himself owns propertY 
which will be benefited if he approves a development plan ..... :· 

19. The thit"d exception· relates to the category of 
departmental proceedings where the disciplinary authm;ty is the 
judge in his own cause. He takes the decision to initiate disciplinal'Y 

· proceedin·gs. to frame charges. to appoint enquirv officer or 
' " J d enquire himself. takes the decision on the enquiry ,report. an 

passes 1he final order. Reference may be made to the judgements 
rcpo1-ied in AIH. 1956 Cal. 662 (Chaudhary Vs. Uni.on of India}. and 
AlR 1967 M.P. Hl (Rqmesh Chandra Vs. Unicm). 

20. Another recognised exception is arbitration proceedings. 
The ·arbitration clause quite often stipulates that the Government 
or governmental agency. or the Company.· assigning the contract_· 
will nominate the arbitrator. generally givin~t the designation ol 
one of its officers in the event of a dispute b(~tween the partie~s. 
Reference in this connection may be made to the Judgement of a 
learned Single Judge of this CoJJrt in Bharal H.ef;·acwries Lid. vs. 
R.K. Das 11997 (1) PWR 737). ·~ . 

2 l. The present case is thus covered by th~ third exception 
stated above. · 
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. 22. Fot· the facts stated in the impugned order and discussed 
· 

11! the judgement of Brot:het· Rai. · J. with which I fully agree. 
Proviso {b) to Article 31 1 (2) of the· Constitution is manifestly . 
available to the disciplinaty authority. I .am convinced that the 
tsciplinaty authority is f~lly justified in reaching the conclusion 
l~at it is not t·easonably practicable to hol~l an enquity. A person 

of the rank of Secretary-cum-Commissionet· has been tet-rorised 
into Subservience. and was fm·hed to sign the· transfer o1·der by 
Puffin.(! him under fear of being beaten up .and that of life in his 
0 fllce chamber 'ill the Secretariat by threatening t:o use sophisticated 
Weapons. The State Government at all levels upto the Chief 
Secret<:tty has remained .absqlutely unmoved obviously because of 
the fear of being beaten up and that of their lives. Full sister of 
the MLA who lead- the team of goons is the Chief· Minister of the 
S1ate. and he1· husband is the ·President of the ruling party in 
power. The cmpl<Jyee joined the new place of posting without: being 
J:elicved .:11 the place· of previous posting. and no oqjection is raised 
al. eithe1· of the two places. A per~or1 of the t·ank of Enforeement 
Sub-Inspector has been able to .organise such a massive show of 
terrorism of cxiTa-orclinary dimensions In 'the· main Secretarial 
without a wot·d of protest. Who will risk his life or would like io 
be beaten up tor con_ducting the enquhy ot· coming. as a witness. 
I am reminded of the observatipns of the Supreme Court in the 
case of Rudal Sah vs. Slate of Bihar. AIR 1983 S.C. 1986. though 

I d . a s]i<rhtly different context. that .. there is da1·kness all 11a. e 1n t:-

d . th-~ p1-.-.8 ent administration of the ·State of Bihar". If aroun 111 . •· '" · . 

tl I · t b"'. ()n"' <'ase. it is the present one which would be 1ere 1as o " ' · ·· . . . 
. · . . (IJ} to Article 311 .(2) ol the Constitution. 

covered by prov1so 

Appeal dismissed. 
S.D. 
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Before Nagendra Rai ·and S.K Kaif·iar, JJ. 

2001 
April. 25. 

Sushil Kumar Pandey.· 

v. 
; 

Union of India & ors. 

Jurisdiction-the appellant having had the knowledge of 
his dismisal at Bat.taJik which is outside the territorial jurisdiction 
of the Patila High Court-writ-application against the order of hiS 
dtsr:nissal. whether could lie in the Patna High· Court. 

Held, tbat it is settled law that in case of order of dismissal. 
the oi·der becomes effective when it is communicated. published or 
known to tl;le person concerned. 

Held, further. that as ·the appellant. had already the 
knowledge of the order of his dismissal at Battalik it~elf. the orcter 
of dismissc:~J had already ta~en effect and· subsequent notice sent 
to his moth~r does· not form .i~tegral part of th~ cause o.f action 
and as such no part of the cause of action had arisen ,\vithin the 
territorial jur_isdiction of this court. 

: Case laws discussed. 

Appeal under Clause 10 of the Letters Patent of the 
Patna High Court. 

The facts of the case material to, this report are set out 
in the order of the Court. 

Mr. Ganesh Pd. Singh. Sr. Advocate. Mr. Choudhary Shyarn 

Nandan. Mr. Sharad Kr. Sinha. Advocates for the appellant. 

Mr. Ajay .Kr. Tripalhi, Addl. SCCG .. Mr. Gyan Prakash Ojha. 
f..dv for Union of India. . · 

Nagendra Rai and S.K. K.atriar, JJ. The question whtcn 
arises for' consideration in this appeal is as to whether the cause 
of action or part of cause of action·has arisen within the territorial 
jurisdiction of this Court so as to· entitle it to entertain' and decide 
·thr: ... writ application. The learned Single Judge by the impugned 

· ord~r, dated I .3.200 1· in CWJC No. 9616 of 1999 held that no part 

/ 
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of cause of action has arisen within the territorial jurisdiction of 
this Court and accot·dingly dismissed the writ application tcu· want 
Of tCITitorial judsdiction. 

2. The facts giving rise to the present appeal. are that the 
appellant_ was enrolled in the Bihar Regiment on 26th Nt,wember. 
1997 ~md taken on strength as a Sepoy in this ~nit on 9th 
November. 1998 at Coach Bihar (West Bengal). During Kargil War 
(ViJay Operation}. the appellant was despatched to participate in 
the said operation on 20.5.1999 and was moved to Battalik Sector. 
One of his teiJow Sepoy Arvind Kumar Pandey belonging to the 
distrtct of West. Champanin died on 29th May. 1999 ·during the 
combat. The appellant was ask~:d to hand· over the dead body of 
said Martyr. Arvind Kumar Pandey to his parent at his native 

,village and was giveri a movement order with a direction to return 
back within the period mentioned in the movement order. The 

~ . . 

appellant escorted the dead body ana finally the dead body was 
'cremated. The appellant though ask~d to return back to the unit 
aftc1• expiry of ten)porary duty; diq not appear. His wheteabouts 
were not known and thereafter a telegrall) was sent to him to 
report. 011 duty and he joined the duty on 22nd -~uJy. 1999: A 
decision was tak~n to initiate summary cow·t maJ-tial pt·<?ceedmg 
for his absence under Section 39 (a) of the Army Act. 1 ~50. and the 
appellant participated in the said proceeding and put h1s st.gn~ture 

I t d n1el1 ts T, he1··~after punishment of dtsrntssal 
on the t·e evan · ocu · ... 

. . ·d d on 26th July. 1999 in pr~sence of all the Jawans 
was awat e · · d' · ed from 
of the U~it he was informed that he ha~ been tsm1ss 
service and the rele~ant documents including warrant date_d 26th 
J l 1999 f ·om J~rnmu Ta\vi to village home was also gtven to 

u y, .. 
1 

letter dated 26th July. 1999 was also sent 
~im. Subsequcn.~Y· a ellant tnfonning her a~out the dismissal 
~o the mother of the app · of which has.'been annexed as 

. from . service of her son. A copy 
A . the writ application . 
. nnexure-5 to . . fiJ d the said wt·it application challenging 

3. The appellant 1 e ' I g~·ounds. It is not necessary to 
the order of dismissal on se\ era ~. h lv question involved in 

. . . ·tJ ·easons that t e on J . • • • 
~tat<:> the same for le t . h territorial junsdtctton 

· 1 t.her this Court as · · 
lhis appeal is as to w 1e · 

. · )]ication or not. . 
to entertain the wnt apJ. fl d on behalf of I he 

4 , A coun.ter affidavit had. beehn. hi eJ't was stated t .. hat the 
• - }' t'on 1!1 W IC 

respondents in the writ app tcadt . ·presence of the appellant. at 
a "·se m · th order of dismis~ :I was p ~·· . . . A letter sent to e 

Where 
the Unit was in operatiOn. . 

. Battalik 
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mothet· of the appellant was only for the purpose ·of information to 

the ~ext of his kin which is being done in a routine manner to 
' ' t so 

keep the family members duly informed of such developmen ·. ~ 
that the appellant would not indulge in any mischief after returrung 

f. • 1 · within the back to hmne. Thus. no cause o actiOn 1as ansen · 
\ . c . territorial jurisdiction of this ourt. 

5. The learned Single Judge after heat;ng the parties. as 
stated <:~bovc. held that this Court has no ten-itorial jurisdiction lO 

entertain the writ application. 
6. Under Article 226 of the Constitution of India as it stood 

prior to insertion of Clause 1-A by 15th Amendment Act. 1963 · 
there \vere two limitations, in exercise of power by the High Court. 
One was that the power to be exercised throughout the territoO' 
in whieh the High Court exereises its Jurisdiction and the other 
was that the person or the authbt;tV to whom writ can be issued 
must reside within the territory ·subJect to _tw·is<;;licUon of the t-Hf!h 
Court. In othet· words. the High _Court was not empowered to issue 
writ beyond the tt~rritory subject to jurisdiction and to the pet·sons 
~ho have ntither their residence or location within the said. 
tt;rritory ~ Clat,tse 1-A was inserted by 15th Amend '!:Dent. 196~1 · 
.conferring power on the High Court to entertain any pet~tiOD 
under Article 226 of the Constitution of India if the cause of actiOJ1 
arisen 'wholly or in part in its Jurisdiction. The said clause was rc-, 
mtrilb~~red a& Clause (2) of Article 226. Thus. the High Court can 
issue writ against a person or authority who resides within t:h~ 
territorial jurisdiction of the High Court or the cause of action °1 

' 

part of cau'se o'r action has ai·isen. wi.thin the ten;torial jurisdid.iOn 
of the High Court. 

7 ~ Cause of action n'ieans the bundle of facts which thC 
petitioner must prove. if traversed, to entitle him to a judgement 
in his favour by the Court. The.- law is well settled that to decide 
the question as to ~hethcr the c.ause of action has risen' within the 
ten;torial jurisdiction of a C~urt or not. the Court must take into 
consideration the facts asserted/pleaded ill the plaint/pctitiOfl· 
There could be no inquiry about the correctness or truth of the_ 
assel'tions made. The question has to be decided on the basis 01 

the assertion without taking into consideration the other version 
pleaded by the opposite party. The question as to whether the 

· cause of adion or part cause of action h.1s arisen with a vieW to 
decide the question of terJ"itorial jurisdiction of the Court, no fi)(ecl 
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or abst1·aet: formula can be laid down. It depends upon the facts 
·and circumstances of eaeh case and the nature of grievance made. 

8. The Apex Cow·t. in the case of Oil and Natural Gas 
Commission Vs. Ulpal KiLmar Basu and others. reported iri (1994) 

4 Supreme Cou1·t Cases 711. held as foJJows in paragraph 6 of the 
judgement. 

' I 

"Thcrefm·e. in determining the o~jection of lack of territorial 
Jurisdiction the court mt!lst take all the facts pleaded in 

support of the cause . of action into consideration albeit 
without embarking upon ~ln enquiry C}s to the correctness 
o1· othen:rise of the said facts. In other words the questic)n 
whethe1· a Hip;h Court has territoJ·ial jw·isdiction to entertain' 
a w1·it petition must be answered . on the basis of the 
averments made in the petition. the truth o1· othe1wisi:~ 

whereof being immaterial. To pul it dUferenlly. the queslion 
qf lerrilorialjurisdiclion must be decided on theJacls pleaded 
in l he pel. ilion.·· 

9. In the present case. we a1·e concc1·ned with re¢a1·d to 
dismissal matter and as such it has to be considered ·as to when 
the o1·der of dismissal became etlective. The order of dismissal 

becomes effective only when it is either communicated or published 
or made known to the person concerned. This question was 

considered bv the Apex Court: i,n the case of Stat.e of Puryjab Vs. 

Amar Sl1tgh. ·,-cpm-ted in t\IH t966 Supreme Com"t 1313. and it 

was held that. unless the m·der is communicated or published to 
the offke1· concerned. tlw order of dismissal does not become 
etl~ctivc. Men:~ passing of"the o1·der is not sufficient to make the 
order etl(~ctive. Takin~ t:hc same view. it gives t·ise to several 
complications. such as. what would be the orders or decision 
taken by the authmities after passing the or<}er of c,Hsmissal but 
before communication of the. same. whether the officer is entitled 
to paym.ent of salary aft<.~•· the order is passtd or before it was 
communicated lo him. It is apt to refer paragraph I 1 of the s.aid 

judgement. ~ 
"The first question which has been raised befcwe us 

Mr Bishan Narain is that though the 1·esponderit came 
by · b t the order of his dismissal for the first time 
to know a 

0~ 1951 , the said orde1· must be deemed to 
on the 28th ay, f· . 

1 
the 3rd June. 1949 when it was 

k effect as I o.T .. . . . 
have ta en · . . .... t has reiected th1s contentiOn. 

d The llP•Il Colli :~ 
actually passe . -
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but Mr. Bishan Narain contends that the view taken by the 
High Court i~ ermneous in law. We are not impressed ~y 
Mr. Bishan Narain's argument. It is plain that the me1 e 
passing of an order on .dismissal would not be effe~~ive 
unless it is published . or communicated to the off1cer 
concerned .. If the appointing authority passed an ordel- of 

. dismissal. but does not communicate it to the officer 
concerned. theoretically it is possible t;hat unlike in Court. 
the ,authm;ty may change us-mind and decide to modifY its 
order. It may be that in some cases, the authority .may feel 
th~t the ends of ju~tice .would be met by demoting the 
officer concerned rather than dismissing him. An orde.r ot~ 
dismissal passed by· thd · appropria-te authority and kept 
W·ith itself. c.annot be said to take effect unles.s the otTicer 
concen1ed knows about .the said order and it is otherwise 
comnwnicated to an the parties concerned. If it is held that 
the mere passing of the order of dismissal has the effect of 

.. terminating the services qf the officer ·concerned, various 
complications may arise. ·If before receiving the order of 
dismisal. the officerhq.s exercised his power and jurisdiction 
to take decisions or do acts within his authority and power . 

. woilld those acts and decisions be rendered invalid after it 
is known that an order of dismiss·al had ·already been 
passed against him ? W~uld ··the offic;er ·concerned be 

. entitled to his salary for the period between the date when 
the ·order ·was passed and the date when i1: was 
communicated to him ? These and other complicati~ns 
would inevitably arise if it is held that the order of dismissal 
takes effect as soon ·as~'.tt is pass'ed; though it may be 
communicated to the officer concerned several days 
ther~.after. ·It is true that in the present case, the respondent 
had_ been suspended during the material period: but that 
does not change the position that if the officer .concerned iS 
n?t suspended during the period of enquiry. complications 
of the kind already indicated would de1· •. :'tely arise. We are 
therefore. reluctant to hold that an ordei- of disn~issal 
P<:JSSed by an appropriate authority and kept on its fi]e 

· without communicating it to the officer f concerned or 
otherwise publishing it will take "'ffect. as from the date on 
which the order is actually written llttt by the said authoritY: 
such an order can on1y be effective . 1ter it is communicated 
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to the officer concerned 01~ is othenvise published. '"'hen a 
public oftlcer is removed from service. his successor would 
have to take charge of the said office: and except in cases· 
where the officer concerned has ·already been suspended. 
dif1kulties would arise if it is· held that an officer who is 
a dually. working and holding charge of his otnce. can be 
saki to be effectively removed from his office by the mere 1 

passing of an . order by the approp1·iate authority. In our 
opinion. therefore. the High ·court was plainly right in 

. holding that the order of dismissal passed against the 
respondent on the 3rd June 1949 could not be said to have 
taken effect until the respondent came to know about it on 
the 28th May, 1951." 

10. So far the order of ~uspension· is concerned. it takes 
effect from the date of communication and not from. the date of 
actual recel.Pt. Tfiis question was considered f?y the Apex Court in 
the case of Slate of Punjab V. Khemi Ram. reported in AJR 1970 
Suprelne Court 214. and it was held that in case of suspension. 
once an order is issued and it is sent out to the concerned 
Government servant. it mu~t be held to have been communicated 
to him. no matter when· he actuaJJy received it. In parag1·aph 16 

of the said judgement it was. however. held that in case of 
dismissal actually knowledge by employee may perhaps become 
necessary because of the consequences but that will not be the 
situation in case of.suspension as after the order· of suspension 
was passed. there was no question of his doing any act or passing 
any order which is liJ~ely to be challenged. Thus. the settled law 
is that jn ·case of order of dismissaJ, the order becomes effective 
when it is communicated. pu~lished or known to the per~on 
~oncerned. 

J 1. In the present case in paragraph 21 of the writ · 
application, the appellant has stateq that after the conclusion of 
the summa:ty CoUii martial proceeding at- Battalik. he was orally 
informed on 26.7.1999 that he has been dismissed from service 
and he should proc~ed to his home. but rio order·of dismissal was 
served on him and al1 the articles as handed over to him by the 
Army were requested to be retumed and it had been so returned. 
In paragraph 22 of the writ application. he has .stated that 
thereafter he returned to his native village and theree3:fter letter 

dated 26. 7. 1999 was sent addressing to his mother. a .copy of 

Which has been annexed as Annexure-5 to the writ application · 
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and on that assertion, the writ application has been filed in this 

Court. us 
· : 12. The learned, counsel for the appellant submitted that . 
the order of dismissal addr~ssed to his mother was sent .:P Il:s 
village home in Bihar and the order of dismissal becomes etlectJ\ e 
only· when it is communicated to ~he person concerned ~nd, :h:~ 
communication was made at his vtllage home. the part cause:. 
action has· arisen within the territ<'ll~ial jurisdiction of this Court. 
In other words. he submitted that the notice informing about thc 
order of dismissal is inte~ral part of cause of action and as the · 
same was received. ~vithin'· the jurisdiction of this Court. then the 

writ is maintainable. 
· 13 .. The learned counsel appearing for the respondents/ 

C trt Union of India on the other hand submitted that summary ot 

Martial proceeding. according td averments in the writ appHcatic~Il 
whi~h is only material to be looked t~to. was conducted . 111 

presence of the appellant and his own asset'"tion is that. ~Iter 
conclusion of the said ·proceedin~ he was informed about hiS 
dismissal from senrice and \~as ask~d to f;!;o to his village home and 

· as such the order of dismissal became effective whe.n it was knoWI1. 
to him while he' was posted at Battalik. Thu~. the order ot ' . w 
dismissal has b.ecorne effective: the moment the appellant l<ne 
aboi n the same. Thereafter sending a notice in forming· the mother 
of the appellant about the d\smissal of the appellant from servic~ 
is only a for.mal matter as the same does' not form integral pat"'! 0 

' 

cau~~· of action and and as such no cause of action has arisen 
within .the territorial jurisdiction of this Court. 

14. As stated above, in the case of Staie of Puf'!,j~b (Supra): 
the Apex Court has held that the order of dismissal cannot be .. 
dfecuve unl.~ss the officer concerned kn~ws about the said ordet· 
ln the present case own averment of the appellant shows that }1e 

·. lias knowledge ·of tf:le <)rder of dismissal (Para 21 of the wrtt 
appl.icatipn), at Battalik itself. Further assertioin made by the 
appellant in the writ application shows that he was asked to go tO 
:mage home after dep~siting th~ a.t'"tices supplled by the ArmY· 111_ 

such a situation. even if. the averments made in. the .countet 
affidavit filed by the respondent in the writ appiication to the effect 
that t h_e order of dismissal was passed in presence of the appeJla11t 
and he had also . signed an the proceeding is not taken iiltO 

consideration. the m;ll<'rial oit.record is sufficient to 'sho~ that tl1e 
order of disml'ss~l lJecanw f'lf~>f'l in· at the Battalik itself as tl1e. 
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order of dismissal was communicated and known to the appellant 
at that place which . does not fall within the jurisdiction of this 
Court. Subsequent issuance of notice to the mother of the appellant 
informing about the orde:r of dismissal from service of the appeJJant 
is not: an integral part of the cause of action giving jurisdiction to 
this Court to entertain and decide the matter. 

15. 'l}le learned counsel for. the appellant 'relied upon two 
decisions in support of his submission. one of the Apex Court in 

· tlw case of Oil and Natural Gas Commission. reported in ( 1994} 4 

Supreme Cow·t 71 1 and other of~ division Bench of this Court in 

the case of Brig Ashok Malhotra Vs. The Union oJ India and_olhers. 

reported in 1997 (2) PWR 595. None of the aforesaid two cases 
supports the submissions advanced on behalf of 'the appellant. 

16. In the case of Oil and Natural Gas Commission (Supra). 
the Apex Court held that the aause of acpon has to be _decidt;d 
with reference to the averments made in the petition as stated 
above. In that. case. Engineers India Ltd. (ElL). acting as consultants 
for Oil and Natural Gas Commission (ONGC). issued an 
advertisement in leading newspapers of the country inviting tenders 
for scttin~ up of a Kerosene Recovery .Processing Unit at ONGC's 
Hazira c~mplex in Gujarat. The head office of the Commission 

' was at New Delhi. The NICCO. having its registered offic~ in 
. , d . d became aware of the tender notice and submttted 

Cakut.ta .. 1 ec:t an . · · . 
d 

. d em-respondences wtth the EIL from Calcutta 
tenders an nM e · h · · g and received reply thereto from t e ElL. 
, t sent ·1 hx messa e . . 
anc · ' ' ld th t the reading of advertisement at Calcutta. 
The Apex Court he_ a, 

1 
tt and making representation from 

submitting offer fl,ol11 Ca cu .a 't t an integ· ral part of cause of 
ld either constt u e 

that place wou . n f m Calcutta and receiving 
d . g a fax messa~e ro .. 

action .nor sen m '· t't te an integral part of the 
D lhl. would cons 1 u 

reply from New e . · · 

cause of action. . A hole Malho.ira (Supra) is 
r: the case of Bng. 5 . . 

17. So 1ar as · .... h t the order of supersessiOn 
. h e it was founu t a · f 

concerned. m t at cas · · . . . · . osted as Commander 0 

1 ,. it petitwnel was P 
Was pastled when t le wr C tonments and the same 

. . . s b-area, Danapur an · held 
· Bthar· and Onssa u. d t Danapur and 1t was · 

· h'l he was poste a t be 
Was also received w J e • I . of the appellant canno .· 

. by this Cout1: that the supersess on ·nt w(len the decision was 
· · mplete the mo!Tie effective · · 

said to have IJ<~come co b h If was issued. lt became 
d in that e a It was held 

taken and the or er tuioner at Danapur. 
. d upon the pe 

When it was se-rve . 
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that the cause of action arose at Danapur which falls within the 
jwisdiction of this Cour~~ 

18. In the present case. as stated above. the appellant has 
already knowledge of the order of dismissal at Battalik itself and 
as such the order of ·dismissal has already taken effect and 
subsequent notice 'sent to his mother does. not form integral part 
of cau-se of action and as such no pat-t of cause of action has 
arisen within, the territorial jurisdiction of this Court. 

19. Accordingly. we fully agree with the view taken by the 
learned Single Judge. The appeal is di,smissed for want of territmi.al 
jurisdiction. 

RD. Appeal dismissed. 
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Service-ten11ination of services of ~etitioners appointed on 
ad hoc/daily wage and were continued in service from tirne to 
time f(H· long period. legality of-persons similady situate, appointed. 
later than the petitioners were regularised by order of High 
Court-:-petitioners. _whether deserve to be continued in service in 
view of Articles 14 and 16 of; the Constitution-Constltution­
Artic1es 14 and 16. 

The services of the ·petitioners were contin':Jed from· time to 
time in the Bihar RaJya Sahkari Bhoomi·Vikas Bank Ltd .. and 
their scn'ices were regula1ised when the Bank failed. to fill up the 

vacancies in a regular manner: 

Held. that impugned o1·ders of tem1ination of their serv;ices 
are illegaL arbitrary and against equity and are quashed: 

I 

Held, further. that in ·.·lew of ser\rit~es .of employees~ of the 
Bank appointed later than the petitioners. h'avii:tg -been regularised 
in service on account of orders passed by High Court in various 
WJ·ft-pctitions. the petitionen;; deserve to be continued in se~icc 
in view of Articles 14 and 16 of the Constitution. 

I 

Case laws considered . 
. A. 1. · t' ns under Article 226 of the Constit_uticm of pp ICa 10 . . . . 

India. · 
'The facts of the cases material to this report are set 

out in the judgement of Shiva Kirti Singh. J. 
· · p asad Muklieljee Sr. Adv .. Mr. Ganesh Prasad 

Mr Shyama r · Sl · 
Singh S . Adv Dr. ·sflarang Dhar Upadhyc;ty. Adv .. , Mr. 1antt 
p · r. .. d· Rot; Adv Mr. Uma Kant Singh. Aclv .. 

rQtQp. Adv .. Mr. Gyanan . · .. . 
111 . R · Adv for the petitioners. . 
~ilesh [{umal at. . 13-1 1634 2059 and 3573 of200L 
• .,. . . . . Case Nos. 1 I 18. I 120. ' · · • 

C1v1hvril Junschcuon • B·lhaclur Sina;h .... peutioner. 
I . . N 1120 of 200J.. ..... Beer ' . . . 
n C.W.J.C. o. V Naravan Sjm.(h .... pelitiOner: 

.In C,W.J.C. No. 1371 of 2001.. .... yas - k· • Rai and ors .... petitioners. 
f 2001 Uma Shan ar ' 

In C.W.J.C. No. 16~4 o ...... K. 'Ideo Prasad ........ petiti9rier. 
2or.:c) of 2001.... ... apl . . I r 

Ill C.W.J.C. No. .). . ' ndni SinJ!h .......... pe~ll one . 
In C.W .. J.C. No. 3573 of 200L. ...... Yq~.,.e ' . 
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, Mr. J.P. Shukla. Sr. Adv .. Mr. Upendra Kumar. Adv. for the 
respondent. 

M'r·. B. N. Singh, A.A.G-1 for the State. 

Shiva Kirti Singh, J. All these writ applications involve 
common Issues of law and facts and hence they have been heard 
together and are being disposed of by a common order. The 
challenge by the petitioners to orders of termination of their 
services passed by a common set of respondents raises a vexatious 
quest.ion as to validity· of regularisation of adh6c/daily wage 
employees and issues or equity due to 'Iortg lapse of time since 
initial appointme:nt and regularisation. · 

Before noticing t!"tc common features and ad~itted facts in 
these cases it will be useful to notice the details of appoint111;ent. 
or individual petitioners in the service of Bihar Rajya Sahkari 
Bhooml Vikas Bank Ltd. Patna (hereinafter referred to as the 
Bank). The sole petitioner in CWJC no. 1118/2001 was appointed 
on 4.9.1981 on the'.ppst of Fi~ld Officer. on adhoc basis for six 
months. The tenw·e of such adhoc service was extended (rom time 
to time and his service was regularised on 6.10.1987 w.e.f. 
1.2.1987. The sole petitioner in CWJC n,o: 1120/2001 was 
appointed as an Assistant on daily wages ·on 4.9.1981. He continued 
as ~uch till l)is service was regularised vide order dated 1.8.4. 1987 
w.e. r. '1.2. 19S7. His termination is on additional ground. that he' 
was overage by about one year and four months. Petitioner in 
C\VJC no. l ~371 /2001 was initially appointed as a Typist on 
3.5.1976 f(lr a period of six months on purely temporary basis. He 
was re-appointed on da'ily wages on 17.9.1980 .and thereafter 
appointed in regular pay scale of Assistant, on temporary basis on 

· 31. 12. 1982. In their counter-affidavit the respondents have treated 
the date of appointment of this petitioner as 3.12.1982. His 
termination is also for an additional ground that he was overage 
by about seven years in December. 1982. In CWJC no. 1634/2001 
there are three petitioners who "Yere appointed as Field Officers on 

adhoc basis on 1.9.1981. 2.5.1981 and'7.5.1981 respectively. 
They continued in service as su~h adhoc; employees till their 
services were regularised by order dated 6.10.1987 w.e.f. 1.2.1987. 
Jn their cases also the termination is on additional ground that 
they were overage by one month eleven days. three months six 
days and three days respectively. In CWJC no. 2059 of 200 1 the 
petitiOner was appointed as Field. Officer o~ adhoc basis on 

4 .9.1981. The in,itial period of six months was extended till his 
\ 
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service was regularised on· 6.10.87 w.e.f. 1.2.1987. In CWJC no. 
3573/2001 the sole petitioner w~s similady appointed on the post 
of Field Officer on adhoc basis for an initial period of six months 
on 24.2. 1981. Hi~, service was also extended from time to time tiJ] 
he was rcp:tl!aJ;scd vide order dated 6.10.1987 w.e.f. 1.2.1987. His 
t~rrnination m:der also mentions. as an -additional ground for 
terrnination that he was overage by 7 yem·s. 5 months and 2 L 

days. 
B<~sides the ground of overage with regard to some.:' of the. 

petitionct·s as noticed cadicr. the teJ·minatioll onf<'r·-.. p•·ncet'd on 
con1mon facts and contain two common gnH111ds t• •t ~t·J·min~tion 
of petifione1·s' seJvice. namely. ( l} at the time or appointment there 
was a bah on appointment imposed by the State Government and 
(2} while making the appointment the prescribed procedures of 
appointment. viz. ·advertisement/reservation etc were not followed. 
Mainly on thes~ two common grounds the appointments were 
treated to be it·regular leading to termination of petitioners' services. 

The common facts which: 'for the sake of convenience have 
been taken mainly from the records of CWJC no. 11 18/2001 . 
disclose that the Bank was' established in the year. 1957 as c,t 

Society registe1·ed under the provisions of Bihar •and Orissa Co­
operative Societies Act. 1935 (hereinafter referred to as the Act}. 
Initially the name of the society was Bihar State Co-operative Land 
Mort~age Bank Ltd. Patna which was subsequently changed to its 
present nomendature. The Bank is governed by its Bye Laws and 
the relevant pmvisions of the Act. Under the Bye Laws the 
Registrar. Co-operative Societies or a person especially appointed 
by the State Government shall be the trl:lst.ee for certain purposes 
specified in the Bye Laws mainly relating to the fiscal.business of 
the Bani<:. The ·Board of Directo1·s or the Board has been vested 
with powers under the Bye Laws and such powers include the 
power to regulate. from time to time the strength of Bank staff and 
their salaries. allowances and ~ervice con~itions. The Board also 
has the power to appoint. suspend. remove and exercise disciplinary 
'control over ofilcers and staff of the Bank in accordance with rule~ 
of business framed by the Bank with the approval of the Registrar 
Co-operative Societies. The Bank frarped rules I(Jr direct recruitment 
to the cadre of peon/LDC/Superyisor etc and- those rules were 
approved by the Registrar, Co-operative Societies, Bihar in June. 

1970 as appears from Annexure-2 to the writ appli~ation. 
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Vide letter dated 1 0.8. 1976 the Registrar. Co-operative 
Societies directed all the Co-operative: Societies of the State of 
Bihar not to make new appointp-tents or g}ve promotions .to their 
employees until procedure in this regard could be finalised by the 
State Government. 

According to the petitioners the ban on appointment/ 
promotitm imposed by the ~egistrar was not applicable to the 
Bank because its recruitment rules ,had already been approved by 
the Registrar. However. the Bank felt necessity of further 
recruitment of employees on the ground of opening of new 
branches in different part:s .of the state during the years 1976-
1982 and hei1ce qn 8. l. 1981 the Board. of the Bank resolved to 
request the ·government to lift the ban .and .furt]JeJ:. reso!ved to 
engage persons on adhoc/daily wage basis to meet the exigency of 

. work. For the said purpose the service-cum-appointment committee 
was also constituted by the Board and in that meeting of the 
Board _the Secretary of Co-operative Department. Government of 
Bihar took part as representative of the govet·nment. The committee 
held its meeting on 15.3. 1981 and decided .to engage Field Officers 
and Accountants on adhoc basis. Most of the petitioneFs were 
appointed pursuant to said decision .on temporary /adhoc basis. 
The State Government vide letter dated 29.9.81 (A;..nexun'-4) lifted 
the ban with 1·egard to _Bank on certain conditions. 

"" It is admitted that on 4.10.1985 the.Registrar, Co-operative 
Sooieties. "Bihar approved a draft of staffing pattern and a qumber 
of nr.w posts were sanctioned as per defTiand of the Bank. A 
meetin!:! of the senrice-cum-appointment committ~e was held on 
30. I 1. I ~>86 followed by a meeting of the Board of Directors on 
4.12.19H6. The Board decided to regulari~e tl)c servic~ of employees 
who were appointed on daily wage/adhoc basis. Board's resolution 
dated 4. 12. 1 986 (Ann.exJ-lre-6) discloses that an explicit decision 
was taken that in the m~tter of regularisation the rules relating to 
n;servation shall not be followed. The Board decided that the rules 
of resenration and-prescribed procedure of appointments shall be 
st 1:ictly followed in future ap~oihtments. By different office orders 
petitioners services were regularised in the light of aforesaid 
resolution of the Board of Directors dated 4.12. 1986. This meeting 
was attended by Shri Mahendra Singh, Secretary. Co-operative 
Dept.. Govt. of Bihar. 

It is also not in dispute that after the ban on appointment 
was lifted with regard to Bank vide letter dated 29.9. 1981. an 
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advertisement I(Jr regular appointments was published i'n the 
month ·of August. 1982 but this exercise was subsequently 
abandoned. T)1c Bank resorted to furthet· appointments on adhoc/ 
daily wa~e basis. On t·eceiying complaints about irrc~ular 

~ . "·-

appointments t~ade in the Bank the State Government constituted 
a two member enquity commiU.ce consisting of Shri Mahendn:t 
Singh. Commi~sionei·-cum-secretaJ:.· Co-operative Department GovL 
of Bihar and Smt. S. JalJa. Additional Secn~t!:Hy, Pe1·sonnd and 
Administrative Reforms Dept.. Govt. of Biha1·. This committee 
enquinxl into appointments made between 29.9.1981 and 1 ~)84. 
and found appointments made on adhoc daily wage basis to be 
irregular and recommended for their cancellation vidr its report 
dated 14.3. I 9R4. It also recommended for cancellation of the 
advertisement fc>r regula1· ,appointment issued in the year. 1982. 
because of irrcgulai"it:y in receiving the c:tpplications and in 
maintaining the record thereof. 

Pelitioi1crs have pleaded and respondents have not disputed 
that the Chairman of the Bank vide:· m·der dated 3.4. 1984 and 
6.8. 1986 retrenched such employees appointed after August. 1982 
but due to intervention of this court in various wtit applications. 
their t·etrcnchmC"nt was quashed an!=~ their services were regularised. 

' Acting on one of the recommendations of the afon~saicl twtJ 
members committee the State Government constituted vide m·der 
dated 2. 7.1992 another high level enquily committee consisting of 
three members to enquire. in respect of' appointments made in the . 
Bank between August. 1976 to 1980 and between 1985 and 
December. 1990. The intervening period bel ween 1981 to 1 H84· 
was left out because· the said period had been tt·eated to be 
covered by the em·lier enquiry committee consisting of two members. 
This ·committee of three members submitted its report on 22.7. 1993 
and as per that t·eport also the appointments made on adhoc/daily 
wage basis were found to be illegal tor the reasons that the 
appointment procedure was not followed and rules of reservation 
were ignored. This committee however noted that ag~inst the 
sanctioned strength of 3033 posts only 2268 employees were 
working in the Bank .. The comn1ittee admittedly enquired into the 
general p1·ocedure of appointments and not into individual cases 

of every .employee. 
But petitioners have alleged ap~l the respondents have not 

controverted the fact that the Bank had communicated to the 
government on,. 7.3.1996 the diffi~ultres being faced in· 
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implementation of the enquiry reports because services of some of 
the employees appointed in similar manner had been regularised 
after directions of this court: issued in one or another case. In the 
meantime. one Jaf · Prakas1~ Rai and 7 othe•·s had filed a writ 
application bearing CWJC no. l0673/95 with a prayer to din~ct 
the Bank to make regular appintments against such sanctioned 
posts which were either lying vacant or were occuped by persons 
engaged on daily wage/~dhoc basis. According to the petitioners 
the regulat;sation of their services and ·other similar employees 
had not been questioned in the aforesaid writ application and they 
were not made p~tty in that case. The aforesaid w1;t application 
was distJosed of by order dated 13. I. 1997 with a direction to the 
Bank to take a final decision with regard to persons continuing as 
class-lll and lV employees 'in the Bank in irregular manner within 
two months. Thereafter the Bank ~ssued identical show-cause 
notices to Hbout 700 employees of the Bank including the petitioners 
in the month of August. and SC"p'tember 1997 calling upon them t 0 

show-cause as to why their appointments should not be canc~11ed 
tn view of reports of the enquiry committees as well as order of 
this court dat.ed.l3.l.97passed i,n CWJC,no. 10673 of 1995. Such 
show-cause notices were challenged through various writ 
applications sueh as CWJC no. 8553/1997 and analogous cases. 
The writ applications were dismissed vide· order dated 2.'1 1.1998 
as premature and with an observation thl:!-t concerned employees 
should file their showeause within tirne granted by the court· and 
they would have libertYi to challenge the ultimate order if passed 
against them. No interfet·ence was made with the aforesaid order 
dated 2. I I. 1998 in LPA no. 1231 I 1998 and other analogous 
appeals disposed of on l 5.3.2000. The petitioners filed their 
show-cause and pointed out to the authorities. inter alia. that 
the show-cause notices disclose that the authorities had already 
made up their mind to terminate petitioners services and hence 
it was an empty f~rmality: that the initial appointments of the 
petitioners were on adhoe/daily wage basis by the authori"ty 
competant to make such appointments: subsequently their services 
were regulatised on sanctionea and vacant p-osts in the year. 
1987, as per policy decision of the respondent-Bank and since 
then the petitioners had been treated as regu Jar permanent and 

confirmed employees. Thereafter services of the petitioners have 
been terminated by the impugned orders issued in August, 2ooo 



VOL. LXXX (2) THE INDIAN LAW REPORTS . 369 

which are under challenge in the present writ applications as 
noticed carlie1·. 

·The main contentions ~dvanced on behalf of the petitioners 
are that at the time the petitioners were initially appointed on 
adhoc/daily wage basis the Bank as a Registered Co-operative 
So<;iety was not bound by Ruk".S of appointment and reservation 
relating to State Government employees: the initial appofhtments 
for limited periods were in accordance with Rule 14 of the rules 
of rer:ruitm<:~nt approved by the Hegistrar. Co-operative Societies 
on 8th June. l 970: the Rules of reservation applicable to services 
under the State were not applicable to the Bank as per the 
approved rules of 1970: The Rules of reservation applicable to 
services under the State were not applicable to the Bank as per 
the approved rules of 1970: petitioners services were regularised 
long a~o in the interest of the Bank as per its poicy decision ana 
it was not· pennissil)le for the Bank to reopen the matter of 
petitioners initial appointments and to terminate their services 
after 19 years or· more. ·It was also submitted on behalf of the 
petitioners that actually there was no ban over appointments in 
the Bank specially on adhoc/daily wage basis and_ the ground of 
overage canno~ be available to the respondent-Bank. because age 
can be relaxed by the employer>and once rk!gularisation of service 
was allowed on the basis of all the relevant facts. such a gmund 
cannot be raised for termination of services of per;manent regular 

employees. . . \ . . 

on the other hand. learne<;I counsel 'for the respondent-
Bank relying upon facts and grounds disclosed in the orders· of 
termination, specially upon the reports of two enquiry committees 
dated. 14.:3.1984 and 22.7.1993 submitted that the initial· 
appointments suffered from serious infirmity as there w~s a ban 
on ~ppointments and promotions imposed by the government and 
the appointments were void because applications were not invited 
through advertisement and provisions for resetvation were not 
followed. According to respondents such an infirmity rendered the · 
appointments void because they were in violation of Articles 14 
and 16 of the Constitution of India. In such eventuality. according 
to the respondents the subsequent regularisation was meaningless 
and petittmu·rs cannot derive any advantage even if they continued 

in service lor more than 19 years. 

From the materials on record il is clear that petitioners 

were initially appointed in the year. 1981 or earlier on adhoc/daily 
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wat!e basi.s for limih·cl pl:l·iods. sur.h. appointment was pennissil.)!e 
unde1· Ruk-14 of lhc re<"ruitment nll!.~S approved for the Bank by 

• t1w l~e.f.:!istl},lr. Co-operativl~ Societies in J~nc.: 1970. Even iftlwre 
was a ban . on such appointment applicable to the Bank: it was 
lifted on .29.9. 198 I punj>uant to request of the Bank. Since the 
petitioners services wc1·c extended for further periods after 
29.9. 19?; l he~'ic.e. the fi1·st gro\md mentioned in the impugned 
orders that the appointment was in teeth ofban imposed by the 

, State gove,·rnnenl has no substance. 

· 'lt is th<· second common ground I(H·· termination that 
appointments were made without advertisement and without 

I 

·following the rules of reservation which is of substantive nature 
and 1·equires ddailecl eonsidet·ation. A pct'usal of approved rules 
oi· n:cruH.riwnt (Anncxlll·e-2) shows th~1t regular permanent 
appointments l(u· 'other than class-IV c<::itagories ofposts had to be 
mack aflct· wrillen ex~mination followed uy oral interview and for 
cla:-;s-IV st.aff·only pet·sdr1al interview \vas ,·equired. Besides n:p;ular 
pe1:;11anen1 appoirltment.s. Rule 14 permit ted filling up vacancies 
in ministerial cadt-c and lower· posts on purdy temporary basis in 

the interest of \Vork. Fm· such appointmcn!s on adhoc/daily wage 
oasis no advertisement or reservation was p1·escribed! Even for 
n:~gular appointment's the ruJesTequircd written examination out 
did ·not ~pcclfieally require any adve1·tisemcnt for inviting 
applieat:ionf> nor they mentioned anything regarding age or 
reservation. According to undisputed claim 'of the petitioners. 
statutory 1•u1es Were prescribed for the firs~ time vide notification 
no. 926 dated 9.2.1989 iii exercise of power prescribed u/s 66 B. 
of .the Ar.t and Chese rules which prescribe in detai] the procedure 
pf appclintments. such as advertisement in hews papers and alsp. 
provision for· rcscniation as presct;b'ed by the State. were prospective 
and hence; not applicable~ ~to the case ol tl.r.· petitioners. A copy of 
rules produced by learncd·counsel for tlw n·spondent-Banl< at the ... 
stage of hearing shbws that detailed rules containing provisions 
for adVertisement and reservation etc were ·.framed for the Bank 
in exercise of powers conferred by different clauses of the Bye 
Laws of the Bank. Rule 4 or these rules provides that· these rules 
shall be deemed t'o have come into force from the date of approval 
of the Registrar. Co-operative Soc.ieties. Govt. of Bihar. There is 

nothin~ on record m· in the copy of these rules to disclose the date 

01• even the year of coming Into force of these rules. In absence of 

any material eit)u~1· in the c.opy of rules or in the counter-affidavit 
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filed on behalf of 1"hc Bank it is not possible to presume that such 
detailed rules framed undt;r the Bye Laws or the Bank were. in 
force at th'i J'elcvant time \.vhcn the petitioners were initially 
appoiptecl on acthoc/claily wag~ IJasis. The statutory 1·uJes u/s 668 
of the Ad unclisputedly eame into force only on 9.2. 1989. 

In such circumstances as noticed above. it is clear that lcJJ' 
tempormy rccn1itment for limited peripd the requirement. of 
advertisement o1· of following the rules of 1·eservatio.n were not 

' prescribed by the then prevailing Rules framed u;1der the Bye 
Laws ofthc~ Bank and the statutory I'Uies containing such provisions 
came into eff(~cl much later on 9.2.1989. Since th~ rules in force 
at the relevant time provided'lo1· and permitted filling Lip \'acancies 
in ministerial cadre and lowc1· posts on pw·ely temporary basis in 
the manner done hence such appointments ·made in the1 interest 
of work as pl:l· p1·ovisil"in in the ruks cannot be treated as 
appointment in violation of Articles 14 and 16 of the Constitution 
of India. In such a situation. the initial entry of the appointees like , -

·the petitioners would, not be unautho1·ised ;;md their initial 
appointments cannot be treated as void-ab-initio. The facts 1,10Uced 
with 1·egard to the .pctitione1·s disclose that the.iJ" entry into service 
was in accordance with the provision in the rules. Thereafter. theiJ· 
services were extended from time to time on account of exigency 
of work and on account. of failur·e of th,c Bani_< to fill up the 
vacancies in 1·cgular manner. 1t was in such circumstances that 
their se1-viccs ~ere regularised under .a coriscious poli~y deci~ion 
taken by Board· of th·e Bank and as a consequence the petitioners 
have conti!=luecl as permanent and confirmed employees of the 
Bank to1· J 3 years o1· more. In such circummstances. learned 
counsel for th;~ petitioners. have rightly su?mitted that equity ;,ow 
Ih;~s in favour of the P.etitioners and they should not be pe1·mitted 
to b~ thn;wn out of job at this late stage of their life when they 
arc to shoulder heavy responsibilities as parents/bread earners. ' . 
'fhis court. in the faGts of the case. feels that if the respondent: 
Bank wanted to act on the basis of allegations now being hurled 
against the petitioners. it should have been done so in .the year. 
1984 itself when the report of t~e first enquiry committee became 
available. At that period of time these petitioners couid have 
competed with others h• any regular process of recruitments and 
in case of failure also most of i:hcm could have looked for other 
jobs on the basis of their young a~e. In such circumstances. and 
specially in view of the' fact,. poticed above the initial entry of 
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petitioners in the servict~ at the relevant time was in accordanc-e 
with the rules then applicable. equity must bt; found in favour or 
the petitioners. 

Befilre _concluding the discussion it is relevant to mention 
that both· the sides have relied upon a number of case laws. 

Judgements cited on behalf of the petitioners such as­
(i) '(1998) 8 SCC. 59 (Roshni Devi Vs. The State of Hariyana}.' 

(ii) AIR. 1999. SC. ·51 7 (Union.~'of India vs. Kishorilal Bablani}, 

(iii) (Alf{.. 1999, SC. 1624 (V.M. handra vs. Union of India) . . 
{iv) .AIR.· 1992. SC. 2130 (State of Hariyana vs. Piara Singh). 

(v) 1994 {2} PWR 499 (Asholc Kumar vs. The State of Bihar) and .. 
{vi} 2000 ( ll PWR. 642 narl~eshwar Singh vs. The State of Bihar} 

in support the contention that in giyen circumstances 
regularisatfon of tempora1y. employees under a policy decision is 
permissible and long years of service can give ~se to equity in 
favoUJ· of an employee. In the case of Ashok Kumar (Supra) a 
Division Bench of this court in paragraph I 0 of the judgement 
clearly held thus : 'Thus, even if the appointment of the petitioners 
were initially wrong: after 1·egularlisation the question of validity of 
the appointment cannot be reopened after a lapse of about 12 
years." 

· ·On the othe1· hand learned counsel for the respondent Bank 
has In supp~rt of the submissioh that if the initial appointment ts 
agaim;t law and against Articles 14 and 16 of the .Col)stitution of 
India then no regularlsation is p(!nnissible. relied upon the following 
judgements :- ,. 

(i} AIR 1996. SC. 2775 (Suri~lder Singh Jamu.~al vs. Slate of J &. K) 

(ii} AIR. 1997. SC. 1628 (Ashwani Kumar vs. Stcd.e ofBihar). 

{iii) AIR 2001. se. 201 (Subedar Singh vs. DistT-icL Judge,'Mi1Japuh: 

{iv) ( I.P9H) ~~- sec. 88 (Dr: Meera Massey v. Dr. S. R. Mehrotra). 

(v} ( 19~H)G. Sec. 16:) (St.ale ·of M.P. vs. Dharambir}. Some other 
judgements' wt:rt• also cited but they are not being noticed because 
they related to the question of requiremenl nf natural justice for 
removal of patently illegal appointees or· such. employees whose 
services were temporary or on daily wage basis and the removal 
order wus l(nmd to be termination simpliciler. Such issues have 
not been raised In this case and henee those judgements are not 
relevant. In the case of lJr. SUrinder Sin~.q.h {Supra) the p1·ayer 
lwfore the court was to order for regulaliS"ation and the same was 
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refused because adhoc appointments had been made against the 
serviee rules. But still the Supreme Court permitted them to 
continue till n:gular appointments and age requirement was 
condoned to enable the adhoc employees to apply and seck 
selection according to .rules. In the present .case petitioners were 
t·egulariscd in the year. 1987. In the case of Ashwani Kupwr 
(Supra) the Spreme Court was dealing with notmious fraudulent 
appointments of thousands of employees by one Dr. Mallie in total 
disregard .. of all nm·ms and known methods of appointments and 
without caring for existence of post or vacc{ncies. In paragraph 12 
of that .fucl~~ment the Apex court considered the effect of 
confirmation of such employees whose entry itself was illegal and 
void and the ratio laid down was -~question of confirmation qr 

regularisation of an irregularly appointed candidate would arise if 
the conc<'rncd candidate is appointed in an irregular mall!Jet· o•· 
on c.dhoc basis against an available vacancy which is alt·eacly 
sanctioned. But ii' the initial entry itself is unauthorised and is not 
against any sanctioned vaeancy, question of regularising the 
incumbent on sucll a non existing vacancy would nevet· survive 
for constclcration and even if such purportec} regularisation or 
confirmation is given it would be an exercise In futility. IL would 
amount to decorating a . stlll born baby'' il follows from I his 
Judgement that if the initial entry was authorised then appointees 
on adhoc basis against. an available vacancy may be validly 
considered for regularisation. In· the .case of Subedar Singh (Supra) 
tfle claim for regularisatton was turned down lwcaust• the 
appointments made were not in consonance with · tlw ~·._~ 1utory 

· 1-uJes. In the case of Dr. Meera Massey (Supn1) the Sup•·euw Cou1·t 
was dealing with adhoc appointment of teacher in an Ulll\'<'l"Sity 
and. in the context of need for maintaining standard of teaching in 
Universities the need to adhere to the laws of t.h{~ l Tniversities viz. 
Act. statutes and ordinances was highlighted in paragraph 27 of 
the Judgement and it was further obseiV'ed that for regularisation 
to the post of teachers in Universities a law tnust be prescribed 
certainly not on ,Parity with the· general · principle of Jaw of 
industrial workmen or class-IV employees or the casual worker or 
daily wo1·ker. in the case of Stale of M.P. vs. Dharambir (Supra) the 
concerned employee wanted his adhoc promotion to be treated as 
regu1a1• promotion for obstructin[l re~ular pnnnotion process 
initiated on the IJasis of recruitment rules. ln that context the 
court held that the nat~tt•e of appointment will not change with 
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passagc of tinic. A discussion of above case laws makes the legal 
position dcm· that claim for z·egularisation wHI not be allowed by 
courts by ignoring stat ut91'"Y provisions <;>r rules ·and even if 
regula1~isation has been allowed. as in the cast~ of Ashwcmi Kumar. 
it will be of no consequence if the initial entry in the service was 

·unauthorised and not against existing vacancies. From paragraph 
~~~ of the jucl.~cment in the case of Ashwani Kumar it. is further 
clear the regularisation is possible in t~o contingencies. Firstly. if 

against dear vacancies appointments are made on adhoc basis or 
daily wage basis by a c:ompetcnt.·authority ~nd are continued from 
time to timc t(>r a. long period of time and their services are 
otherwise re,quired by the •'institution. but for regulatisation in 
such a case the initial entry of such employee against available 
vacancy should have been in ~ccordance with rules and regulations 
governing such entry. The second type of situation for regularisation 
would be when the initial entry again~t an available vacancy may 
hav~~ suffenxl fnHn some flaw in the procedural exercise though 
the person appointing is competent to appoint and has otherwise 
lollowed due procedure for such recruitment. In such a situation 
th<~ proc!edural flaw may be waived. 

In, view. of such set.tled Jaw and the facts of this case it is 
found that pelitioners entry into service on adhoc/daily wage 
basis was as per p1·ovisions in the rule governing such temporary 
entry and by a competent authority. It is not the CCilSe of respondents 
that there were· no vacancies. It is also not disputed that their 
sen,ices were continued from ttme . to time. Their services were 
regula•·ised when the Bank failed to fill up the vacancies in a 
regular manner. Hence, In such facts the contention of learned 
counsel fo1· the •·espondents cannot be accepted that the 
regularisation of petitioners services is of no consequence and 
should be ignored even after a lapse of ~ong years. 

On the basis of undisputed pleading$ noticed earlier the 
petitiOn(~rs l1ave a)SO SUCCeeded in ShOWing th~t. some later 

. appointed similarly· situated employees of the Bank have· been 
regularised in service on account of orders passed by this court in 
various writ petitions. Foz· that reason also the petitioners deserve 
to be continued in service in view of Articles ,14 and 16 of. uie 
Constitution of India. The respondents have 1 not pleaded that 
action is being contemplated against such other employees and 
although the orders of this court have no~ been produced but 
since rc:gularisation has been made on account of orders of this 
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court hence it may not be open for the respondents to reopen the 
cases of those employees who were regularised in view of different 
orders of this court. 

There is yet another aspect in favour of the petitioners 
which may be noticed in brief. The secreta1y of the concerned 
department who was one of the members of the first enquiry 
committee was also present as a member of the Board of Directors 
in the meeting in which decision was taken for regularisation of 
petitioners services. ·on that basis it was submitted on behalf of 
the petitioners. that the representative of the govemment had 
taken no action against such decision either himself or through 
the Registrar. Co-operative Societies and hence, any <;lefect on 
account of earlier ban must be deemed to have been waived and 
such facts demonstrate acquiescence to the decision. for 
regu larisation of old temporary employees like ,the petitioners. For. 
this purpose reliance has been placed upon AIR. 1977; SC. 112 
{Nayagarh Co-operalive Central Bru1k vs. Narain). T)le said judgement 
of the Supt·eme Court clearly helps the case of the petitioners 
more so because it has been noticed that no statutory provisions 
or rules were violated either at the time of try.itial entry of the 
petitioners or at the time of i:heir .regulartsation on the basis of 
such entry.·· 

So far as some individual shortcoming like overage in· case 
of some of the petitioners IS concemed~ these calculations appear 
to have been made on the basis of rules introduced subsequently 
as· there are no such requirements in the rules approved by the 
Registrar. Co-operative Soci~ties; Bihar in the ye.ar, 1970; Further. 
such shortcomings can be waived by the employer in appropriate 
cases and it will' not be proper to permit the respondents to raise 

. such issues with regard- to appointments made mot·e lhan 19 
years ago. Any such probe after so manv ve1ds would 'IJe-unlair 
and unreasonable. Further. equilv as held l"arlier would also be 
av~ilable in aid of t~e petitioners. 

For all the aforesaid reasons the impugned orders of 
termination of petitioners services are found to be illegal. arbitrary 
and against equity. Hence. they are quashed. The writ applications 
are allowed and respondents are directed to t~eat the petitioners 
in continuous service with all conseque!ltial benefits. 

In the facts of the case, there shall be no order as to costs. 

R.D. Applications allowed 
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CIVIL WRIT JURISDICTION 

Before Sachchidanand Jha and Mrs. Indu Prabha Singh. JJ. 

2001. 
June. 20. 

Kumud Raqjan & anr. •· 

v. 

Munger Kshetriya Gramin Banlc & ors. 

Promotion-on the basis of seniority-cum-merit, whether 
persons having minimum ~erit. being seni'or ~auld be entitled ro 
be promoted-respondents dires~ed to consider ·as to whether the 
petitioners are entitled to restoration of tlieir seniority, if on the 
basis of 'seniority-cum-merit' the petitioners were fit to be promoted 
in the same transaction. 

Held, that after National Bank for Agricultural and Rural 
Development. hereinafter referred to as the NABARD, issued 
revjseg guidelines for promotions in Regio~al Rural Bank .. on 
31. 12. 1984 which was adopted by the Board of Directors of the 
Re~pondents Bank on · 30-1-1987 circulated on 1 0.2. 1987, the 
cases for promotion of petitioners had to be considered in 
accordance with those g~idelines. 

Held, further, that denial of promotion to the petitioners 
based as 1t was on comparative assessment of the merit of the 
persons concerned, cannot be. said to be in' accordance with law. 
The ,posts of Field Supervisors and Officer/Branch Manager being 
'non-selection posts', selection was meant for a limited purpose to 
find out if the person possessed'' minimum merit, the purpose was 
not ·to make a comparative evaluation of merit and· in that process 
passover the senior on the ground that his junior possessed more 
merit even though the senior possessed the minimum merit. The 
non-promotion of the petitioners being on the ba~is of merit. 
seniority taking the back seat, the decision in making promotions 
were not in accordance witn law. · 

Held, also, that the respondents. are. directed to consider as 
to whetl"ler the petitioners are entitled to restoration of their 
seniority. If on the correct application of the prindple of 'seniority­
cum-merit' the petitioners were fit for promotion in the sam~ 
• c. w .J .C. No. 5886 or 1987. 26 of· 1988 and 5927 of 1990. In the matter ;r 

applications under Articles 226 and 227 of the Constitution of India. 
In C.W.J.C. No. 26/1988 .... Ashwani Prakash Narayan .... Pelitloner. 
In C.W.J.C. No. fi927/90 .... Blrendra Prasad Keshri.. ... Petilioner. 

' 
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transaction. there can be no justification not to restore their 
seniority from the due dates. 

Case laws reviewed. 
Applications under Articles 226 and 227 of the 

Constitution of India. 
The facts of the cases material to this report are set 

out in the judgment of Sachchidanand Jha, J. · 
M 1 s Ram:chandra Jha, Shivendra Kishore, R. N. 

Mukhopadhyay, · Arun Kumar Gupta. Binod Kumar ~ Sanjeev 
· Shanker for the petitioners. 

Dr. Sada Nartd Jha •. Dr. Anil Upadhyaya & Mr. Kripanand 
Jha for the, Bank. ( · 

s. N. Jha, J. The dispute in these three writ petitions · 
relates to promotion in the Munger Kshetriya Gramin Bank and 
involves the interpretation of the 'seniority cum merit' rule in the 
context of the circulars and rules governing such promotion. 

2. There are two petitioners in CWJC No 5886/87 and one 
each in CWJC No 26/88 and CWJC No 5927/90. The petitioners 

I 

in CWJC Nos. 5886/87 and 5927/90 are Field Supervisors in the 
Munger Kshetriya Gramin Bank (hereinafter referred to as 'the 
Bank'). They are aggrieved by their supersession by respondents 
4 to. I 1 in the matter of promotion in the Officer's cadre i.e. the 
post of Branch Manager. The petitioner in CWJC No 26/88 is 
Clerk-cum-Cashier. He was denied promotion to the post of Field 
Supervisor while as many as 30 persons. were promo~ed to the 
post. Those 30 persons were initia1ly impleaded as respondents · 
4 to 33 but their names were d~leted at the time o( admission _on 
20. 1.88 because the petitioner .did not seek. cancellation of their 
promotion. The petitioners in all these cases in effect and substance 
seek direction to promote them to the posts of Officer/Field 
Supervism·. respectively, from the dates their juniors were promoted. 
It is relevant to mention here that petitioners of CWJC No 5886/ 
87 and CWJC No 26/88 have ·since been promoted to the 
respective posts during pendency of the case. Their claim thus 
now is ·confined to seniority with those who were promoted earlier. 
It is not known if petitioner of q.WJC No 5927/90 has also been 
promoted in the meantime. 

3 .. The case of the petitioners· of CWJC No 5886/87 is 
somewhat different from that of the other petitioners. It is therefore 
appropriate to separately state their case. According to them. in 
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terms of Clause 13 of the Staff Service Regulations 1980 seni01ity 
In a particular grade or scale is reckoned with reference to the 
date of appointment tn that grade or ~scale. Thus having been 
appointed and also confirmed earlier than the respondents they 
were to be treated as senior to them~ They in fact were shown 
abo,ve the respol:)dents in the seniority list of Field Supervisors. By 
virtue of their seniority they were entitled to promotion to the post 
of Officer in terms of the Ad Hoc Promotion Policy of the Bank 
contained in its circular dated 30.11.84 which envisaged promotion 
to eltgible employees on the basis of seniority; however on 10.2.87 
the Bank issued fresh guidelines as per which promotion was to 
be made on the basis of seniority cum merit. The case of the 
petitioners is that this was don~. without previous sanction of the 
Government of India and without consulting the Sponsor Bank viz 
United ·Commercial Bank . and the Reserve Bank of India.· The 
petitioners contend that then .. were as, many as 24 vacancies - in 

·the post of Officer and had the criterion not been changed, they 
would have been promoted by virtue of their seniority and eligibility 
but in view of the guidelines. which was given retrospective effect 
from 3L 12.84. promotion was denied to them while respondents 
4 to ll. admittedly Junior to them, were promoted. It is contended 
that the promotion rules cannot be amended with a retrospective 
effect. The grievance of these petitioners as made out in the writ 
petition is devoid of a~w substance. 

4. Before ·considering the case of the petitioners it seems 
appropriate to make few introductory ·remarks about Regional 
Rural {Kshetriya Oraminl Banks. These banks have peen established 
under the provisions of the Regional Rural Banks Act, 1976 
{hereinafter referred t.o as 'the Att'), enacted with a view to develop 
the rural economy by providing credit and other facilities for the 
d<;:velopment of agriculture, trade, commerce, indu~try and other 
productive activities. Section 3 of the Act. empowers the Central 
Goverrunent to establi.sh by ~otification one or more regional rural 
banks in a State or Union Territory having area of operation 
within the specified local limits. Section 8 of the Act provides that 
superintendence, direction and management of the affairs and 
business of l he Regional Rural Banks shall vest in the Board of 
Directors. Section 17 provides that the Bank may appoint such 
number of officers and other employees as may be necessary or 
rlesirable in such manner as may be prescribed for the efficient 
perfmmanc~ of its functions and determine the terms and conditions 
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of their appointment and service. Section 24 lays down that in the 
discharge of its functions the Regional Rural Bank shall be guided 
by such directions in regard to matters of policy involving public 
interest as th~ Central Government may after cons~ltation with 
the National Bank for · Agricultural and Rural Development 
(NABARD) ~ive. Under Section 29 of the Act the Central Government 
has been empowered to make rules after consultation with the 
NABARD and Sponsor Bank. for carrying out the provisions of the 
Act. Clause {ba} of Sub-section (2) of Section 29. which was 
inserted by the Regional Rural Banks (Amendment} Act 1987. 
relates to. the manner in which officers and other employees of the 
Regional Rural Banks shal1 be appointed. Under ·section 30 the 
Board of Directors of the Regional Rural Bank also has. been 
empowered to make regulation ;9ot consistent with the Act or the 
rules made thereunder, after consultation with the sponsor Bank 
and NABARD and with previous sanction of the Central 
Government; for giving effect to the provisions of the Act. 

5. Now adverting to the case of the petitioners (in CWJC No 
5886/87) it is apt to mention that the Staff Service Regulations 
1980 framed under Section 30 of the Act. did riot contain any 
J'!uideline for promotion. Clause 14 "merely stated that "all 
appointments and P-romotions shall be made at the discretion of 
the Bank and no officer or employee shall have a rtght to· be 
appointed or promoted to any particular post or grade". Pending . 
issuance of the Guidelines regarding promotion policy in the 
Regional Rural B~nks by the Government of India, an ad hoc 
promotion policy was framed for promotion of Field Assistant/ 
Supervisor and Clerk cum Cashier /Typist of the Bank vide circular 
dated 30. 11.84 stating as under :- . 

"It may please be ~oted that the policy so framed by 
the Board is purely tempqrary and ~hal1 continue to be in 
operation till any further alteration/addition is made in the 
same or withdrawn by the Bank or a regular policy is 
formulated by the Government of India and adopted by the 
Bank in this regard." 

The said circular laid down qualifications/eligibility for promotion 
of Field Assistant/Field Supervisor to the Officer's .grade and . 
stipulated : 

"(a) Taking into account the assessed vacancy and 
eligibility of staff for promotion to the Officer and Field 
Supervisor cadre three times the number of vacancies 
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persons from the ·seniority list will be considered and the 
panei prepared by the committee constituted by the Board 
for the purpose be placed before the Board of Directors for 
approval .. 

(b} The minimuf\1 q'ualifying ma~ks for being 
. ' considered and inclusion i~ the panel for promotion would 

be 50% of the •fup marks for assesment/appraisal by the 
Chairman." 

., 

It appears· that soon after issuance of the said circ\llar by the 
Bank. whi.ch apparently was p4rsuant to the directives of the · 
.NABARD, a. circular was issue,d by the NABARD on 3 L 12.84 
stating as under :-

"With a- view to streamHning the procedures for filling 
up the vacancies in the ~egional Rural Banks and to bring 
about uniformity· in "the ~~me, the Government of India in 
consultation with the National Bank for Agriqllture and 
Rural Development has 'approved a set of guidelines to be 
followed in the recruitment of staff on the posts of Junior 
Clerk cum .Cashier, Senior S::lerk cum Cashier. Field 
Supervisor and Officer. A copy of the detailed guid~lines is 
herewith enclosed for information_. 

As you are aware these guidelines will have to be 
given the· shape of service r..egulation. Draft regulations 
based on these are being framed and will be circulated for 
adoption by the Board of Directors of the individual Banks. 
In the meantime. to. facilitate the work relating to filling up 
of these vacancies which exist in large number .in most of 
the banks. these guidelines are being issued to enable the 
banks · to make them the basis for necessary advance 
action." -~ .. 

By letter dated 22.2.85 the NABARD informed the Chairmen of all 
Regional Rural Banks that with the issuance of circular . dated 
31. 12.84 (Supra) all ad hoc ·promotion policies prevailing in 
different Regional Rural Banks stand superseded with effect from 
the date of issuance of the guidelines contained in that circular 
and. therefore. they were required to strictly adhere to these 
guidelines for effecting any promotion in the concemed banks. 
Consequential circular. was issued by the respondent Bank on 
20.5.85, giving. reference to the above circular ··of the NABARD 

dated 31. l 2.84. to the effect "Our Circular no. HO /Cir/31 /84 
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dated 30.11.84 will no longer be operative and stands superseded". 
By another letter dated 8.5.85 issued in· the meantime the 
NABARD advised the Chairmen of all Regional Rui·al Banks to · 
follow the guidelines as contained in circular dated 31. I2.84 for 
the purpose of recruitment and 'promoti_on · of staffs. Similar . 
directive was issued again on 7.4:86. On 20.11.86 the NABARD 
advised the Chairmen. of different Regional Rural Banks. after 
consulting the Government of India. that. the guidelines contained 
in circulat dated 31. I2.84 should be formally. adopted by the 
Board of Directors ~f the Regional Rural Banks. iri a legally 
convened meeting immediately. The Board of Directors of the 
respondent Bank accordingly in the 60th ·meeting of the Board 
held on 30.1.87 adopted the guidelines stating that "the same will 
be ·considered to be in operation since that date". The said 
guidelines were th{:reafter formally circulated by the respondent 
Bank on 10.2.87 as Circular No. HO/Cix:/03/87 dated 10.2.87 
impugned in this case. 

6. It is thus not correct to say that circular dated I 0.2.87 
has been given retrospective effect. As noticed above, the Ad Hoc 
Promotion Policy was framed as a temporary rpeasure "to continue 
to. be in operation till any further alteration/addition is made in 
the same by the Bank or a regular policy is formulated by the 
Government of India". Within a mo,nth of the issuance of the said 
ad hoc promotion policy the NABARD issued r:evised guidelines on 
31. 12.84 with a direction to the Regional Rural. Banks to s.trictly 
adhere to those guidelines clarifying that all ad hoc promotion 
policies prevailing tv different Regional Rural. Banks stanp . 
superseded with .effect from the date of issuance of the gui_delines._ 
what tne Bc;>ard of . Director~. of the ·respondent. -Bank did on 
30. I .87 was to formally adopt the ·said guidelines pursuant to the 
advice/directive of the NABARD contained in letter dated 20.11.86. 
The circular dated 10.2.~7 was· mere communication of the said 
deCision of the Board of Directors. Those guidelines had come into 
existence on 31. 12.84 itself, the Board of Directors of ~e respondent 
Bank simply observed the formality of adopting them. The grieva~ce 
that the guidelines have been· given retrospective eff~ct from a~ 
earlier date viz. 3lq2.S4 therefore does not have any substance.· 

· 7 .. The question as· to. the nature and. effect of the circular 1 
guldclines issued by the NABAR.t? came up for c'onsi,deration by 
a Division Bench of this court in the case of Radhey Shyam Lid 
Vrs. \!:_aishali If.shetriya Gramin Bank (CWJC No 933/88 and 
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analogo~s). The· Court held tnat the Central Government. the 
Sponsor Bank and the NABARD have definite role to play in the 
affairs of· the Regional Rural Banks and they are empowered to 
issue direction to the banks from time to time which arc bi~cling 
to them. The des:;ision was upheld by the Supreme Court in SLP 
(Civil) N:o 15040-41 of 1994. Reference may also be made to the 
case of Jagathi Gowda Vrs Chairman. Cauveri Gramin Banlc (1). 

8. Even if the plea of retrospe~tivity urged by the petitioners 
had .any substance, on the date the Selection Committee considered 
their cases for· promotion along with the respondents viz. on 
3. 12.87. the Board of Directors of the respondent Bank had 
aiready adopted the guide)ines dated 31.12.84 pursuant to the 
advice/directive of the NABARD dated 20.11.86. Since the 
guidelines .thus held the field on the day of consideration. clearly. 
the cases had fo be considered as per the provisions contained 
therein. 

9. It is not. 'in dispute thJt no rule ~aying down the nom1s 
of promotion had been fran:ted by the Central Government under 
Section 29 of the Act until 28.9.88 when the rules called the 
Regional Rural Banks (Appointment and Promotion of Officers and 
other Employees) Rules 1988 were notified. As a matter of fact the 
said rules were adopted by the Board of Directors of the respondent 
Bank only on 30.12.89: It is v..:"ell settled that where there are no 
statutory rules on the particular subJect it is open to the authority 
to Issue instruc~foris or circulars which are equally binding as the 
rules. In B. N. Nagrqjan v. State of Mysore (2) it was observed that 
it was not obligatory under proviso to Article 309 of the constitution 
to make rules of recruitment etc.. before a service can be 

_,constituted or a post created or filled. In the well known case of 
Sant Ram Sharma vrs State of Rajasthan &. ors (3). the Supreme 
Court obse!Ved. 

/ "It is true that there is no specific provision in the 
Rules laying down the p1inciple of .promotion of junior or 
senior grade officers to selection grade posts. But that does 
not mean that 'tlll statutory rule are framed in this behalf · 
the Government cannot issue administrative instructions . 
regarding the principle to be followed in promotions of the 
officers concerned to selection grade posts. It is true that 
Government cannot amend or supersede statutory Rules by 

( l) (1996) 9 s.c.c. 677. 

!21 I !996) A.I.R (S.C.) 1942. 

(31 (1967) A.I.R {S.C.) 1910. 
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administrative instructions, but if the rules are silent on 
any partic~.tlar point GO\rernment can fill up the gaps and 
supplement _the rules and issue instructions not inconsistent 
with the rules already framed." 

10. Thus it was open to the NABARD in consultation with 
the Government of India to lay down the norms of promotion by 
way of circulars. The Staff Service Regulation. 1980 framed by the 
Board of Directors of the respondent .Bank under Section 30 of the · 
Act did not lay down any norms or criteria for promotion. The 
relevant Clause that "aiJ appointments and p1·omotions shall be 
at the discretion ·of the Bank" meant nothing in real terms. 
Apparently. the provision was too wide to be acted upon as the 
basis of promotion. The Ad Hoc Promotion Policy. as noticed 
above. was a temporary measure. framed to meet the growing 
need of a promotion policy. which was to continue tUI another 
policy is framed by the Government of India and adopted by the 
Bank. But within a month of the framing of the ad hoc promotion 
policy came the impugned guidelines dated 31.12.84. :u is true 
that the Board of Directors of the respondent Bank formally 
adopted the guidelines only on 30.1.87: nonetheless in vieW of the 
injunction contained in the directives of the NABARD. even during 
the interre~num the said Ad Hoc Promotion Policy could not have 
been acted upon. Therefore even it be assumed that vacancies 
existed ori the post of OfHcer /Branch Manager during that period: 
no promotion could have been given on the basis of ~uch ad hoc 
promotion policy. 

I I. 'i'her·c is another aspect of the case of these petitioners. 
The relevant clause of the Ad Hoc Promotion Policy has been 
quoted above. From bare perusal thereof it would appem· that 
though it did not specifically refer to consideration of merit. of the 
persons concerned and . an those who fulfilled the eligibility were 
to be considered on the basis of seniority. the fact that for 
promotion to the Officer's (Br~ch Officer) cadre three times the 
number of vacancies persons from the seniority list we1·e to be 
~onsidered and panel prepared from amongst them implies that 
such consideration or empanelment was not bereft of consideration 
of the merit. Itis not that all eligible Field Supervisors were to be 
empanelled/promoted by virtue of their seniority. otherwise there 
was no question of considering persons three times the number of 
vacancy. Consideration of merit thus was implicit in consideration 
for pron1otion even as per that Policy. 
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12. Be that as it may. after the NABARD issued revised 
guidelines on 31.12.84 which .. was adopted by the Board of 
Directors of the respondent Ba.nk' on 30.1.87 circulated on 1 0.2.87. 

the cases for promotion had to be considered in accordance with 
those guidelines. The question which would thus arise for 
consideration is whether the impugned promotion of the 
respondents was in accordance with those guidelines. Though it. is 
not the·· thrust of the petitioners' case, I consider it proper to 
consider the grievance from that angle. This question is the 
common question which is involved in other WI;t petitions too. 

13. There is however one salient distinction between the 
other two writ petitions which I must point out. While the 
promotions impugned in CWJC No 26/88 were made at the time 
when the said guidelines dated 31.1.2.84/ 10.2.87 were in force. by 
the time the promotions impugned in CWJC No . 5~27 /90 were 
granted the statut_ory rules viz Regional Rural 'Banks (Appointment 
and Promotion of Officers and other Employees) Rules 1988 had 
come into existence. However, 'iiotwithstanding that _the two sets 
~f .Promotions were to be govemed by different provisions, t~e 
common feature of the guidelines and rules is that bpth of them 
envisaged promotion ori the basis of s.eniority cum merit. The 

·common question in-~ll these:: cases thus is whether the impugned 
promotions, made purportedly in the light of provisions of the 
guidelines/rules. was really on the basis of seniority-cum-merit as 
provided therein. This is the cote issue involved in these cases. 

i 4 .. At this ~tage the relevant provisions of the guidelines/ ' 
circular dated 31.12.84 may be noticed. Relating to the post of 
Field Supervisors. to which CWJC No. 26/88, the circular laid 
down:-

''Recruitment to 50% posts of Field Supervisors will be by 
direct recruitment in the open market, and 50% posts will be filled 
by promotion from amongst the Senior Clerk-cum-Cashier on the 
basis of seniority-cum-merit. Other te~ms ·and conditions will be 
as follows·~ , 

. -
(a) Source of Recruitment 

' 

(i) 

(ii) 

50% by direct recruitment from 
the open market. 

50% ~y promotion from 
amongst Senior Clerk-cum­
Cashier. 
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(b) Qualifications/ 

Eligibility 
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(i) For Direct Recruitment 

(iij. For Pro!Tlolion : 

(a) Minimum four years service 
as Senior Clerk-cum-Cashier. 

OR 

(b) Six years service as Junior 
Clerk-cum-Cashier in RRBs 
which do . not have posts pf 
Senior Clerk-c~m-Cashier. 

The provisions as regards the post of Officer /Branch Manager 
were as follows. ,. 

"50% of the vacancies 'of the Officers are to be filled by 
. direct· recruitment in the open mar~~t and the b~lance .50°('o by 
promotion from amongst Fi~ld Supervisors. Promotions will be on 
the pl;nciple of seniority-cum-merit. The other terms and conditions 
are as given below : 

4 

(a) Source of Recruitment : (f)' By promotion- 50% 
(it) 

(b) Qualifications/ (i) 

'Eligibility 
(ii) 

By direct recruitment from 
open market-50% 

For Direct Recruitment : 

... 
For Promplion : 

Five years service as Field 
Supervisor. 

The above co.ndition of 
minimum service is- relaxable 
as· stated below : 

l5. The provisions of the Regional Rural Banks (Appointment 
and Promotioin of the Officers and other Employees) Rules 1988 
may also be noticed as follows. ::Whereas tqe promotion impugned 
in CWJC Nos. 5886/87 and 26/88 were made when the guidelines/ 
circular dated 31.12.89 was in vogue, by the times the promotions 
in CWJC No. ·s927/90 were made the aforesaid Rules had come 
into being with effect from 28.9.88. The Board of the direction of 
the respondent Bank formally adop.ted those Rules on 6.12.891 
30. l2.89 .. The relevant provisions as regards the post of Officer 1 
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Branch Manager {which post alone is subject matter of CWJC No. 
5927 /90) in the said Rules Q.re as fo11ows . ... 
"6 .. Officers 

(a) Source of recruitment :., ·(i) Fifty, per cent by direct 
recruitn1ent from open 
market. 

(b) Qualifkation and 

eligibility 

(c) Mode of seleGtlon 

(ii) Fifty per cent by promotion 
from amongst confirmed 
Field Supervisors on the 
principle of seniority-cum­
merit. 

(i) For direct recruitment 

... 
(ii) • For promotions 

{i) 

Confirmed Field Supervisor 
with a minimum of ·five 
years service as Field 
Supe1·vtsor. The above 
condition of minimum 
service is relaxable as stated 
below : 

Written test and intervieW 
for· direct recruitment. 

(ii) Interview and assessment of 
·the performance reports for 
preceding three years 
period. for promotion." 

16. Before adverting to the interpretation of the clause 
·seniority-cum-merit' occurring in both circular and Rules it would 
be appropriate to briefly notice the relevant facts of CWJC 26/88 
and 5927/90. ln CWJC No. 26/88 the sole petitioner was appointed 
on the posf of Clerk-cum-Cashier on 6:6.80. On 12.6.80 he joined 
the post. On completio'n· of one'·~e~r·s period of probation he was 
confirmed on 12.6.81. In the seniority list of Clerks-cum-Cashiers 
he was shown at serial no. 18. On 25.6.86 he along with those 
plaeed at serial nos. I 7 and 19 to 39 were called to appear before 
three-member Selection Committee on 18.9.86. On 1.10.86 persons 
at serial nos. 17 and 19 to 30 were promoted. The petitioner was 
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denied promotion. He claims to h~ve filed representations on 
5.10.86 and 23.·10.86. On 19.11.97 he was again called for 
interview to be held on 1.12.87. Along with him those who were 
called earlier at serial nos. 31 to 39 and others upto serial no. 60 
were also called. On 1.12.87 a .:flvf2-member Selection Committee 
took the interview. While the juniors were promoted, the .petitioner 
was again denied promotion. At this stage he came to this Court 
in the present writ petition. -

17: In CWJC No. 5927/90 the sole petitioner was appointed 
on the post of Field Supervisor along with respondent nos. 4 and 
5 on 1.3.82. They were confirmed in due course on completion of 
two years' probation. Respondent nos. 6 to I 1 who were earlier 
appointed on the post of Clerk-cum-Cashier during 1979-80 were 
promoted as Field Supervisor later during 1983-84. Mter the ru.Ies 
i.e. Regional Rural Banks (Appointment and Promotion of Officers 
and other employees) Rules, I 988 came into effect by reason of 
adoption thereof by the Board of Directors of the respondent-Bank 
on 6. 12.89. circulated on 30.12.89. the Board in its meeting on 
31.1.90 cons,t.ituted Selection Committee for promotion to the post 
of Officer /BI:anch Manager from· amongst the Field Supervisors. 
The petitioner and others were q:!.lled for in~erview vide letter dated 
1 1.4.90. on 1.5.90. At the end of the process on 31.8.90 while 
respondent nos .. 4 to 11 were promoted·. the petitioner was denied 

promotion. 
18. Counsel for the petitioners in CWJC Nos. 26/88 and 

5927/90. tn'ter alia, submitted that the impugned promotions 
were given on the basts of assessment of merit which is contrary 
to the ··uje of ·seniority-cum-merit' and. therefore, they· are not in 
aceordanee with the guidelines/circulars dated 31.12.84 and/or 
the 1988 Rules. They relied on a d~~ision of the Supreme Court 
in B. v. S'ivaiah & ors. v. K. Addanld Babu & ors. (I) and three 
decisions of this Court in D.P. Singh v. Ranchi Kshetriya Gram. 
Bank (2) Shya~ Bihari. ~andey v. J?hojpur ~ohta.S Grami.n Bgnlc (~~ 
Ranchi Kshetnya Gramln Bank v. D.P. Stngh. (4). the last one 
being by a Full Bench. On behalf of the respondent-Bank it was 
submitted that promotions were made in accordance w'th 

· 1 the 
circulars issued from .time to t;me by the NABARD wh1• h ·· · c are 
binding on the bank. Where there are no statutory rules . · m fue 
( 1) ( 1998) 6 s.c.c. 720. 

(2) (1992} P.L.,J.R. 409. 

(3) (1997) P . .L.J.R. 93. 
(4) (2000) P . .L.J.R. 251. (F.B.) 
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rules are silent. it was submitted. it is open to the Government or 
other authorities. as ·the case may be to issue circulars or 

I. 

instructions which are equally binding. as held in the case of Sani 
Ram Sharma v. State of Rqjasthan (supra). It. was contended that 
no employee can claim a right to be promoted. he has merely right 
to. be considered for promotion 2and where, promotion is given on 
consideration of :sen1ority-cup1-merit'. he cannot claim., s'-:ch 
promotion as a matt_er of right . by . virtue of seniority alone:. 
Reliance · in .support. of the contention was placed on State of 
Mysore v. Syed Mahmood (1) and State of Mysore v. C.R. Sesh<;!dri 

· (2). Reliance was also placed on State Bank of India v. Mohd. 
Mynuddin (3) Chandra Gupta v. Secretary, Government of India (4) 
and finaBy Jagathigowda v. Chairman, Cauvery Gramin Banlc (5). 

te. The concept of 'seniority-cum-merit' .as criterion of 
promotion has fallen for consideration a number of times py the 
Supreme Court and other courts. In Sant Ram Sharma v. State of . 
Rajasthan (supra) the Supreme Court observed that principle of 
seniority ensures absolute objectivity by requiring all promotions 
to be made entirely on the ground of seniority and that if a post 
falls vacant it ·is filled by the person who has served the longest 
in the post 1mmediately below. But the trouble with the seniority 
system is that it is so objective lhat it fails• to take any account of 
personal merit. It is fair to every official except the best ones; an 
official has nothing to win or lose provided he does not actually 
become so ineftlcient that disciplinary action has to be taken 
against him. The Court expressed the view that there should be 
correct balance between seniority and merit in a proper promotion­
policy. The criterion of 'seniority-cum-merit' and ·merit••cum­
seniority' which takes into account seniority as well as merit 
seems to achieve sucb a balance. While the principle of ·merit­
cum-seniority' lays greater emphasis on merit or ability-seniority 
playing less significant role-to be given wetg~t only when merit or 
ability are approximately equal.· the criterion of seniority-cum­
merit has greater emphasis on seniority. 

20. It is true that no person can claim· promotion as a 
matter of right. and even where. the promotion is ·guided by the 

(I) (1 968) AIR. (S.C.) 1113. 

(2) (1974) AIR (S.CJ 460. 

(3} (1987) AIR (S.C.) 1889· 

(4) (1995) 1 s.c.c. 23. . 

(51 (1!-)96) 9 s.c.c. 677 · 
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principle of seniority-cum-merit he cannot claim promotion as of 
right by virtue of seniority alone. As clarified in State of Mysore v. 
Syed Mahmood (supra) "if he is found unfit-to discharge the duties 
of the higher post. he may be passed over and an officer junior to 
him may be promoted':. The moot question is as to what weight is 
to be given to the two factors. namely. seniority and· merit where 
promotion is rnade on the ptirtciple of seniority _cum merit. The 
Supreme Court explained the principle in the aforesaid case to 
mean "senimity subject to the fitness of t11e candidate to discharge 
the duties of the post from amongst persons eligible for promotion" .. 
In Stat.e of Kerala v. N.M. Thoma..c;;; (1}. the Supreme Court observed. 

"The principle of equality is applicable to employment at all 
stages and in all respects, n,amely. initial recruitment 
promotion. retirement. payment of pension and gratuity. 
With regard to promotion the normal principles are either 
metit cum seniority or seniority cum merit. Seniority-cum­
merit means that given the minimum necessary merit 
requisite for efficiency of administration. the senior though 
the less meritorious shall have ptiority: 111is will not violate 
Articles 14. 16(1) and 16(2).". 

21. Thus, where a person ·possesses the merit requisite for 
the higher post he cannot be denied promotion on the ground that 
other persons junior to him possessed better merit. In other 
words. the principle of seniority-cum-merit does not envisage 
comparative assessment of metit. This really is the core point of 
distinction between ·seniority-cum-merit' and ·merit-cul11-seniortty'. 
Whereas comparative assessment of merit is required to be made 
in· applying the ciitet·ion ~f merit-cum-se~iorit~, :or seniority-cum-
, ·t suc·ll comparative assessment IS requtred men no . · 

22. Before proceeding further on this topic it would be 

t e c:er to the criteria actually followed in giving tmpug d propcr or l' ~ne 
, prol11otions in CWJC No. 26/88 and 592? /90. In CWJC No. 58861 

87 there are .no pleadings. on the pomt by either party. The 
grievance of the petitioners rests on different premise altogeth 
which I have- already dealt w~th . above. In the absence ~~ 
fi d tt . al facts regarding the ftxat10n of criterion i e all oun a on ·· · . . · · ocation 

f k inter se between-· semonty and other fact o mar s . , ' • ors the 
d t have also not stated facts in this regard S · 

respon en s - · o far as 
CWJC N 26188 is coneerned. on 10.9.87 the Board of 0 . 

o. . Irectors 
(1) (1976) A.I.R. (S.C.) 490· 
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laid down norms by allocating marks under different heads as the 
criteria for promotion as under :- · 

(1) Seniority 40 marks @ . 4 mar~s for each year • of 
completed servic~. 

(2) Educational Qualifications-

2 marks for Graduation 
2 m~rks for B.~. {Hons.) in Economics, B. Com., 
B.'Sc. and B.Sc. {Agri) • . 

2 marks for CAIIB-

(i} 2 marks for CAIIB 

(ii) 2 marks for Post Graduation 

Sub-total 10 
(3) Assessment report Aggregate 

of at least 3 years 
20 

(4) Interview 30 

Grand totat l 00 

In CWJC No. 5927/90 the allocation of marks ftxed by the 
Board of Directors in its 79th ~eeting on 7.1.90 was as follows. 

( l) Experience I seniority 

(2) Higher qualification 

Intermediate 

Graduation 
· Post Graduation/LLB 

Sub total 

50 marks @ 4 marks for each 
completed year of service or one 
mark for completed quq,rter of year. 
Maximum 5 

2 

1 

- 5 
(3) Performance Appraisal (Max- 15) 

Excdlent 5 marks per year 
Very good 3 marks per year 
Good 1 mark per year 

(4') Inteniiew 30 
Grand total 100 

It is on the basis of evaluation in the abovesaid manner 
that the petitioners were awarded .Jess·marks than the respondents 
and denied promotion. It is to be considered ~hether tile inter se 
allocation of marks i.e. crUeria./norms fo_r consideration of the 
cases .of the petitioners and others was in accordance with the 
principle of seniority-cum-merit. 
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23. In the cases of D.P. Singh v. Ranchi Kshetriya Gramin 
Bank. (supra) Sllyam Bihari Pandey v. Bhqjpur Rohtas Gramin 
Ban/c (supra) and Ranchi Kshelriya Gramin Banlc v. D.p. Singh 
{supra) promotions had been made on the basis of rnore 01" less 
similar criteria and inter se allocation of ·marks which were not · 
approved by this Court. In the case of D.P. Singh the allocation of 
marks was as fo)lows. 

( 1) Seniority 40 marks ,. 
(2) Educational Qualifications E; marks 

(3) Assessment of performance 24 marks 

· (of least 3 years) 

(4) Interview - 30 marks 

Total - 1 00 marks 

In the case of Shyam Bihari Pandey the allocation was as follows. 

( I) Service 1·ecords 30 marks 

(2) Pedormance - 30 marks 

(3) Interview - 40 marks 

The Fu11 Bench decision, 2900 (I) PWR 251 arose from the 
decision of the Jea1·ned Single Judge .in D.P. Singh's case. That 
was a case of promotion to the . post of Area Manager /Senior 
Manager, the provisions in respec~ of which are contained in p~rq, . 
7 of the ·Second Schedule to the 1988 Rules and similar to those 
with respect to the post of Offiter/Branch Manager contained in 
para 6 quoted above. The impugned decision of the -.Selection 
Committee was held to be based on the comparative assessment 
of merit and not in accordance with the principle of seniority-c-unl'­
m(~rit' i.e. in accordance yvith the gtiidelines/circulars dated 
:~ l; 12.84. The Ful1 Bench observed, 

"It is. therefore, evident that para 7(c) of the second 
schedule to the rules does not. in my opinion, lend support 
to the contention that criterion of ~·eniority-cum-merit 
envisaged by the rule making authority involves assessment 

. to comparative merit for the purpose of promotion. The 
word ·selection' has been used in the sense of selecting an 
officer for promotion on the basis of criterion of seniority­
cum-merit. The requi~ement that such selection shaJI be 
made on the basis of interview and assessment o.f 
perlc;rmance reports fo~. th.e pre~eding three years is 
consistent with the criterion of seniority-cum-merit. The 
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said mode enables an ass~ssment to be ·made for the 
minimum necessary merit requisite for· efficiency· of. 
administration and it cannot be cbnsti·ued as . importing 
assessment of comparative merit, of the officers eligible tor 

·promotion. _It is well settle<;l that seJVic:e rule s~ould provide 
reasonable promotional opportunity in <7very Wing Of public 
senric;e tq generate efffciency .in serVice~ I am. therefore. of 

· the· view that in ·the case of promotion on the basis of 
senimity-curJ1-merit, obtaining minimum percentage of marks 
in viva vo~e· test cannot':be a decisive· factor for selection 
and ~uch provision is arbitrary." 

24. The decisio~ of the Supreme Court in B. V. Sivaiah &. 
ors. v~ K. Adclanlci Babu & ots. (supra} in tact. in my opinion. 
settles the issue. The said decision was rendered on a group of 
appeals relating t.o _different .Regional Rural Banks, namely. 
Rayalaseema Grameen . Bank. Pinakini Gramin Bank. Bastar 
Kshetriya Gram in Bank. Rewa Sidhi Gramin Bank and Chhindwara- · 
S~cmi Kshetriya Gramin Bank. The allocation of marks in the case 
gf Rayalaseema Grameen Bank was· as under : 

"(a} Seniority 34 marks (0. 75 mark for each 
completed month of service over 
and above the minimum 

{b) Qualifications 

Postgraduation 

Double· graduation 

()ike BL. LL. ·s .. B .. Ed.) 

Any Diploma/s 

CAIIB Part I · 

CAHB Part II 

(c) lntenriew 

(d) Performance 

Total 

., 

qualifYing service} 

- 1 0 marks (minimum qualification 
1.:• applicabl~ to the ~adre shall not 

be reckoned) 

3 marks 

1 mark 

2 marks 

2 marks 

2 marks 

20 marks 

56 marks 

120 marks 

The allocation of marks in the case of Pinakini Gr~meen Bank was 
as follows : 

"(a) Seniority - 55 marks 

Officers (Managers) who 
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' have completed 8 years _of 

scr-vicP. as: per SSR of the 

Bank 

(b) Fot· passing CAliS Part I - 2 marks 

CAliB Part II - 3 marks 

(c) Performance 25 marks 

- 15 marks (d) Interview 
I 

Total • 100 marks 

The allocation of marks in. the case ~f Rewa Sidhi Bank was 
as under:-

"(a) Seniority 15 marks 

(b) Job responsibility - 12 marks 
' , 

(c) Placement/Posting 8 marks 

mobility 

(d) . Performance · 40 marks 
(c) lnteniit~w 25 marks 

25. TI1e Supreme Court held that the criterion of selectio_n 
in all the cases was not in accordance with the priJlciples of 
seniority-cum-metit. Dealing with different cases separ:ately the 
Court observed. 

''It is not ."a case where minimum quali1)ring marks are 
prescribed for assessment of perfonnarice and merit and 
those who secure the preey~ribed minimum quali1)ring marks 
are selected for promotion qn the b~sis of seniority. In the 
circumstances. it must be held that the High Court has 
rightly come to the conclusi_on that the mode of selection 
that was in fact employed· was contrary to the principle of 
"seniority-cum-merit'_; la_id down in the Rules. 

The said circula~: did not prescribe minimum qualifying 
mat·ks for -ass~ssment of performance and merit on the 
basis- of. which an officer would be considered for bein~ 
selec-ted and. as pointed out by the High Court. the selection 
was made of only those officers who secured the highest 
numbet· of marks c;tmongst the eligible officers. In the 

circumstances. the High Court. in our view. has rightly held 

that this mrt hod of selection was contrary to the prtnciple 
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of "senimit:y-cum-merit" and it virtua1ly amounts to the 
application of the ptinciple of "merit-cum-seniority". 

The criterion of the promotion policy cannof be regarded as· 
being in con:,;onance with the principle of "seniority-cum­
merit" as pre&cribed under the Rules." 

· However. the promotion in the .::ase of Chhindwara-Seoni Kshet1·iya 
Gramin Bank was upheld on the ground that those who' secured 
the minimum qualifying . marks were'" selected on the basis of 

·merit-cum-seniority. the Court observed. 

"On a perusal of the said 'documents1 we find that 5o marks 
out of the total of l 00 marks· were prescribed as the 
minimum qualifying marks for interview and only those 
who· had obtained the qualiiying marks i~ interview were 

· sdected for promotion on the basis of seniority. It was. 
therefore. a case where a minimum standard was presctibed 
for assessing t};)e ·merit of the candidates and those who ' 
·fulfilled the said minimum standard were selectecl f~>r 
pron'lotion on the basis of seniority. In the. circumstances. 
it cannot be said that the selection has not been made in 
accordance with the ptinciple of "seniority-cum-merit''. 

26. As a matter of fact. the scope of seniority-cum-merit. 
rule was explained by the NABARD vide letter no. IDD/RRB No. 
C-78/316 (Cen)/86-88 dated 1.12.87 and the impugned promotions 
do not seem to be in accordance ·with the NABARD'S understanding 

. of the rule. It would be u~eful.,to quote. the rel~vant part of the 
letter as under : · · · · 

"Please refer t.o our circular letter IDD.RRB. No. C-62/316 
!Gen)/84-85 dated 31 December 1984 regarding 
appointments to the posts of Area Managers and Senior 

I . 

Managers. The matter has been examined by us in 
consultation with, Government of India and have to advise 
that the posts of Area Managers/SeJllior Manage1·s are 
promotional posts t.o be filled up by 100% promotion from 
only one source and non-selection rule of seniority-cum­
merit. has to be applied. This rule envisages promotion .by 
seniority with the due considerations to minimum merit/ 
fitness prescribed. Fitness implies that there is nothing 
against an offlcer: no disciplinary action is pending against 
him and none is contemplated. The officer has neither been 
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rep1·imanded nor any adverse remarks have been conveved 
to him in the reasonable recent past. The promotions ·are 
meant to be made on the abovementioned considerations 
only. in othe1· words. if a Manager satisfies the qualifications 
e:md eligibility c1;teria and there is nothing adverse against 
him. due promotion should not be denied to him. Similar 
procedure may be followed in the case of promotions to 
Supervisor's and Manager's posts ... 

27. The decision in the case of Jagathigowda v. Chairman. 
cauvery Gramin Ban/c. (supra} relieg upon by the counsel for the 
respondent-Bank at the first instance· seems to support the case 
of the bank. However. from tq~ facts sta!ed in the judgment it 

appears that the respondents had been promoted on appraisal of 
their performance on the ba_sis of marks awm~ded in the intetview. 
The performance of appraisal comprised of dimension· of work. 
general intelligence. Job knowledge. initiative and resourcefulness 
etc. The service record of the officers who assailed the promotion 
befbt·e the High Court was admittedly adverse. The High Court had 
set asid(' .the promotion holding that. the senrtce records of the 
recent past should h~ve been taken into consideration a,nd in case 
there was nothing against the officer he should not be denied 
promotion on the ground that some other person jt.mior to him 
was more meritorious. Reversing the juda;ment of the High Cout1' 
the Supreme Court 1·eterred to the cin·td;~r o'r the NABARD d'ated 
7.4.86 which provided that "selection of th~ eligible candidates 
should be based on performance of the respective candidates in 
the ba'nk". The decision in the· above case was noticed by the 
Supreme Court. in the case of's. V. Sivatah v. K. Addm1ki Babu 

(supra) the Court observed. . 

''This judgment. in our opinion .. does not make a 
departure from the law laid down by this Court In the 
earlier judgments explaining the criterion of rtsehtority-cum­
merit:' because in this case. the S(!lection had been made by · 
takin¢ into acco.unt the seniority as weB as performance 
and ~~rtormance was appraised by assigning marks on the 
basis of performance appraisal and intetview. Th~se who 

··d 85. marks out of 150 marks were shorthsted for seeure · , . . . 
t . n wh'lch shows that secm·ing 85 marks out ol 150 p1·omo 10 • ~ - · • • 

k . . 5 treated as the minimum standard of mcnt for mar s wcl. -. .. . 
. f romotion and those who satlshed the sa1d purposes o P 
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minimum standard were selected for promotion on the 
/ 

basis of sel)iority." 
28 .. The other decision relied on by counsel for the 

respondents viz. Slate of Mysore v: C.R. Seshadri (1) was also 
noticed i_n B. V. Sivaiah v. K. Addanlci Babu.(supra} In that case a 
two-Judge. Bench of the Supreme Court f1ad observed. 

··t Jowever. if the critetion for promotion is one of seniority­
cum:-metit, comparative ·merit may have to be assessed. if 
length of service is equ.al. or an outstanding junior is 
available for promotion". ~ \ 

A larger B~nch of three~Judges in the case of B. V. Si.vaiah. v. K. 
Addanlci Babu (supra) did not approve these ob~ervations. It 
stated. 

-ln the observations on ~hich reliance has been placed by 
the learned counsel for the rural banks and the promoted 
officers. 'the distinction between "senioritY cum merit" and 
··merit cum seni01ity" has been obliterated and both the 
criteria have been equated. Since comparative, assessment 
of metit is required to be made while applying the crttet_-ion 
of "merit-cum-seniority : and for ··seniority-cum-merit" no 
such comparative assessment is required. the afor.ementi<med 
observations in the case of C.R. Sheshadri on which reliance 

· has· been placed cannot be regarded. as co-r:rectly reflecting 
as to what is meant by .. the criterion of "seniority-cum­
merit". 

The decision in Stal.e 'of Mysore v. C.R. Seshadri (supra) also 
therefore ~s of no help to the respondents. 

29. The facts of ~tale Bank of India v. Mohd. Mynuddin {2) 
another case relied upon by the counsel fot the respondents, were 
different. That was a case of P.romotion to Middle Management 
Grade III in the State Bank of Iiidia. The promotion depended not 
merely upon the eligibility but on rperit and the impugned promotion 
was accorded only after a proper evaluation of the service records. 
performance appraisal and the potentiality of the officer concerned 
to assume higher responsibilities. 

30. In the above pr.emises. the dcnia I of promotion to the 
petitioners based as it was on comparative assessment of the 
rneril of the persons concerned. eunnot be sat_d to be·in accord~nce 
with law. The posts of Field Supervisor and Officer /Branch Manager 
(i)(i974) A.LR. (S.C.l 460 

121 
(1 987) A.I.R: (S.C.) 1889. 
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being 'non-selection ·posts'. selection was meant for a limited 
purpose-to find out. if the person possessed minimum ~erit. th~ 
purpose was not to make a comparative evaluation of merit and 

·in that process pass over the sehior on the ground that his junior 
possessed mpre merit even though the senior possessed the 
minimum merit. It is clear from the pleadings of the respondents 
in CWJC Nos. 26/88 and 5927/90 that the selection/non-selection 
was on the basis .of the .. total marks secured by the candidates. 
that is to say. on the basis of comparative assessment of the merit. 
In CWJC No. 5886/87. though ther.e are no specific pleadings. this 
muc:h is dear that in 1 hat ·ca~e too: selection or non-selecti~n was 
on the basis of total ·m~rks. What .the respondent-bank . was 
supposed to do was to identifY the eligible candidates by prescribing 
the minimum qualifying marks and to consider only those who got 
the qualify,ing marks, on the basis of seniority as was done. for 
example. in the case of Chhindwara-Seoni_ Kshetriya Gram in. Bank 
vide pages 737"' 736 of ( l 998) 6 SCC 720. The non-promotion being 
on the basis of merit. seniority taking the back seat, I have no 
hesitation in holding that the. ?ecfsions ·were not in accordan~e 
with law. '' 

3 1. It was submitted on behalf 'of the Bank that the 
petitioners having subjected . themselves to the process cannot 
challenge the vaJidity of the criteria. Reliance was placed on an 
unreported judgment of the Supreme Court in the case of Dr. 
Abdul Samad Vr Shri Kant Prqsad Shrivastava (Civil Appeal nos. 
2529-2530 of 1998). The principle is· well known but has no 
application in' the present case. Where the person. partici~ates in· 
the selection process with knowledge of the ground of invalidity he 
cannot subsequently turn around and challenge it. In the cited 

r0 und by the Supreme· Court. the writ petitioners had 
~~.~~ . 

l d abou t the illegal constitution of the Se. lect10n Comm.ittee know e ge · · · .... · 
k hance ot selection. The Court accordingly held that the but too c · · · 

. . . should not have been ent~rtained by the High Court. wnt petition . . . 
t case there is nothing to suggest that cntenon was In the presen · · . · 

· . h t'tioners · had otherwise come to. know about it. 
notified or t e pe 1 

. · ~· . ••. Th 1 
. ' h fore has no application m these cases. e p ea .. The princtple t er~ . . . · 

is thus ·rejected. · · • · 
th impugned promotions. were given more 32 However, e . 

· d meanwhile at least .. in two cases, vtz .. 
than a decade ag~ ~n d 26188 the petitioners have · been 

N 5886/87 an . 
C.W.J.C. os. . - ' th. circumstances, it would not be 
promoted in the meantime .• n · e 
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proper to interfere with the promotions already granted. In faet. as 
1noted at the outset. in CWJC No. 26/88 the names of the persons 
d:mcerned have been deleted as the petitioners had not sought its 
cancellation. ~~hough it cannot b~ -said with definiteness that 
'petitioners would have been seleCted for promotion along with the 

• .respondents and others in the same transaction but considering 
•that at least in two_cases they have been promoted (it is not 
known whether the petitioner in the third· case too has been 
promoted in the meantime) it seems appropriate to direct the 

~ 1/espondents"'to ~onsider as to whether the petitioners are entitled . 
to restoration <1f seniority. If on correct application of the principle 
of ·st·nimity-cum-merit' in the light of.what has been stated above . 

• the• petitioners were fit for promotion in the same transaction. 
there can be no Justification not to restore their seniority from the 

~ due date.s. 
11 3~3. The case of Chandra Gupta v. Secretary, Govl. of India 
1'r 1) relied upon by t11e counsel for the respondent-Bank. on the 
:~·point of restoration of seniority. was completely different. The 
1 

pbirh for co;;sideration ih.that case, inter alia. was where the basis 
\~f promotion \S ·merit-cum-sent<;>rity' and the adverse remark on 

I accdunt of Which the 'person WaS refused promotion earlier iS 
sub:"~queptly expunged and he is granted promotion. whether he 

1 i's •el.u'tlcd to restoration ol sC'niority. The point was answen~d in 
the" negative. The Supreme Court observed that the promotion 

1 •.~ "" 

coulq date back only if there are materials to show that after 
' expunction of the remarks the s.ervice of the officer concerned was 
3,more meritm·ious than 'that of the officers superseding him. 

l.lal' • r 

~34. In the result. these writ petitions are allowed. The 
.,_ 1r 
~espop?ent-bank is directed to consider the cases of the petitioners 

for promotion to the post of Field Officer and Officer/Branch If. ,j • . 

Mana.ger. as ~tre case may be. from the due dates in accordance 
with law~and in the light of this judgment. There will be no order 

•' as to • ' ' costs. 

l.P. Singh. J. l agree. 

R.D. Applications allowed. 

t 

(]1{)9!J.~Jl S.C.C~. 23. 
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