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INDEX

Advocate—striking work in court on call of
Advocates * Association—whether to bear the pecuniary
loss suffered by his client due to his non-appearance.
V When the advocate who was engaged by a party
was on strike, there is no obligation on the part of the
court either to wait or ‘tQ .a‘djournv the case on that
account. The advocate would also be answerable for the
.consequence suffered by the party if the non-appearance
was solely on the ground of strike call by Advocates'
" Association.

Held, that when an advocate oi)ts to stﬁk_e work

-or boycott the court he must be prepared to bear atleast

the pecuniary loss suffered by the, client who entrusts

his brief to the advocate with all cofifidence that his case

would be in sale hands of thai advocate. -
r

In cases where court is satisfied that the ex-parte
order, passed due to the absence of an advocate pursuant

to any strike call, could be set aside on terms. the court
can permit the party to realise the costs from the
advocate concerned, without driving such party to initiate
another legal action against the advocate,

Ramon Services Put. Ltd. v. Subhash deoof and
ors. (2001) LLL.R. 80 (2], Pat.
: * Appointment in Bank on Co:hpassiénate

grounds— scheme of employmeént—Guidelines of Ministry
of Finance, Government of India.and circular dated

8.8.1993 issued by Bank—whether followed—maiy

consideration—Financial Crunch—if the family has
financial rgsourcesmwhether compassionate appointment
Is permissible—Articles 14 and 16 of the Constitutiog—
whether offends such appointr/nent- ﬁxception to general
rule. ‘

The father of the appcilant died iust’
‘ just twe
before his due date of retire nty days

ment, and the family was

aware of the fact that the deceased was to retire soo ’
n.

The benefits. which would have accrued to the deceased
employee after his retirement havé been made available
to the family. The family has also othell resources: sy :,
as houses etc. It has ilso got retiral be ST c

i nefits
pension of’more than Rs. 1-800./* per uﬁx‘nlh. Thuzn?t

i
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i : INDEX
APPOINTMENT iN BANK ON COMPASSIONATE
GROUNDS—Concld.
caniot be said that the family is in ﬁnanclal crisis due
to untimely death of the deceased employee;

Held, that the compassmnate.appomtment is to

be made only in a case of sudden financial crisis and if
there is no financial crisis due to untimely dcath of the

deceased employee. the compassionate appomtment«

cannot be given only on the ground that the dependent
is the son of the deceased employee.

Held, also, that Article 14 of the Constitution
guarantees equality before law and Article 16 thereof is
one of the facets of the basic concept of equality contained
in Article 14, It guarantees equal opportunities to all the
citizi (i~ in the matter of employment to the offices in the
State. Opportunity of employment has to be‘given to all
the citizens in the public offices on the basis of open
invitation and on the basis of merit. The other mode of
appointment is violative of Articles 14 and.16 of the
Constitution. However, in a case of sudden death of a
Government employee, provisions have been made to
provide employment to the family to meet the immediate

financial crisis. The appointment is not to be made’ on

the ground of descent to give a member of the said
family a post much less a post for the post heid by the
deceased employee. o

Held, . further. that the appointment on
compassionate ground is an exception to the generat
rule and the main consideration for appointment on
such ground. is the financial crunch due to untimely
death of the bread-earner. If the family has financial
resources to survive then compassionate appointment is
not to be made as in such a situation it will become an
. appointmenat on the ground of descent.
' © Ajay Kumar v. Canara Banl through the Chairman/
Managing Director ancl ors. (2001} LLL.R. 80 (2), Pat,

Appointment—on compassionate ground-—

married daughter of the government servant who abplied

for appointment on compassionate ground-on the death
of her father, whether eligible for appointment—whether '

o

Page -
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INDEX
APPOINTMENT—Concld..

even after her divorce, she becomes a destitute to be
eligible for appointment on compassionate ground.
Where a government employee died in harmess
and his married daughter. who was subsequently
divorced. on a f)etition filed by her, applied for her
appointment on cornpassionate ground; V
Held, that the daughter ceased to be a dependent
of the father dfter her marriage in the eye of law and she
became dependent on her husband. Even in case of her
divorce the dependency does not come to an end
inasmuch as the husband is bound to provide for
maintenance of his wife even.after divorce. So far as
financial destitution, mitigation whereof is the object of
compassionate appointment, is, concerned, by reason of
the protection available to divorced daughter under law,
she cannot be called a destitute and, therefore, she
cannot be treated at par with even an adopted son and
hence she is ineligible for appointment on compassionate
ground ‘
Malu Kumari v. The State of Bihar and ors. (2001)
I.LL.R. 80 (2), Pat.

Arbitration and Conciliation Act, 1996—section
85 (2) (a). the expression “in relation to arbitral -

proceedings”. interpretation of—whether would cover not
only the proceedings pending before the Arbitrator but
would also cover the proceedings before the Court and
any other proceedmgs which are required to be taken
‘under Arbitration Act, 1940, for the award becoming a
decree under section 17 of the Arbitration Act, 1940-—-
provisions of Arbitration and Conciliation ' Act. 1996
whether will be applicable in respect of arbitral
proceedings which commenced on or after Act of 1996
came into force—-forelgn award given after commencement
of Arbitration and Conciliation Act, 1996, whether can
be enforced under the Act of 1996—whether there is
vested right to have the foreign award enforced under
the Foreign ‘Award (Recognition and Enforcement) Act,

1961.

iv

Page

311



v . INDEX
. ARBITRATION AND CONCILIATION ACT—Contd.

Held, that Arbitration Act, 1940. hereinafter
referred to as tlie old Act, shall apply in relation to
arbitral proceedings which have commenced before the
coiming into force of the Arbitration and Conciliation Act,
1996, hereinafter referred to as the new Act. Hence the
award given on September 24, 1997 in the case of
Thyssen Stahlunion G.M.B.H. V. Steel Authority of India
(Civil Appeal, no. 6036 of 1998) in which the arbitral
proceeding commenced before the new Act came into
‘orce on January 25, 1996. would be enforced under the
‘ provisions of the old Act. o

Held, further. that the phrase “in relation to
arbitral proceedings" in section 85 (2) (a) 'of new Act,
cannot be given a nari’ow, meaning to mean only pendency
of the arbitration proceeding before the Arbitrator. It
would cover not only proceedings pending' before the
~ Arbitrator but would also cover the proceedings before

the Court and any proceedings which are required to be
taken under the old Act for award becoming decree

under sectioni 17. thereof and also appeal arising

‘herefrom. N
Held, further, that in.. cases where arbitral
p:oceedings\ha"e commenced before the-coming into
force of the new Act and are pending before the Arbitrator,
n to the parties to agree that the new Act be
apjlicable to suQch arbitral proceedings and they can so
agre even before the coming ir‘1tor force of the new Act;
,  Held, further. that the new Act would be applicable
in rdation to arbitral proceedings which commenced on
" or aler the new Act came Into force. ~
Held, further, that.clause 25 contained in the
arbitrtion agreement in the case of M/s Rani Construction
Privatt Ltd. v. H imachal Pradesh State Electricity Board
(Civil \ppeal no. 61 of 1999) does admit of the
. jnterpreation that the case is governed by the provisions
of the ew Act. . o
Eld, further. that once the arbitral proceéedings
ced. it cannot be stated thit right to be

it s ope

have coamen
govemedby t ’

he old Act for enforcement of the award

Page
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ARBITRATION AND CONCILIATION ACT-—Concld.

was an incoh. “right. It was certainly a right accrued.
It is not imper:ative that for a right to accrue to have the
award enforced under the old Act that some legal
proceeding for its enforcement must be pending under
that Act at the time the new Act came into force.

Held, also, that if a narrow meaning of the

‘phrase “in relation to arbitral proceedings” in section 85
(2) (a) of the new Act is accepted, it is likely to create

great deal of confusion with regard to the matters where

award is made gnder the e‘ld Act. Provisions for the
-conduct of arbitral proceedings. are .vastly different in
both the old Act and the new Act. Challenge of award

_can be with reference to the conduct of arbitral

proceedings. An interpretation which leads to unjust
and inconvenient results cannot be 'accepted.

Held, also, that a forexgn award gwen after the

commencement of the new Act can be enforced only

under the new Act. There is no vested right to have the

foreign award enforced- under the Foreign Awards
(Recognition and Enforcement) Act, 1961. The foreign.
award given in the case of Western Shipbreaiking
Corporation v. Clear Heaven Ltd. (Civil Appeal no. 4928
of 1997) would be g'overned by the provisions of the new
Act.

Thyseen Stahlunion GMBH v. Steel Authonty of
India Ltd. (2001) L.LL.R. 80 (2), Pat ‘

Arbitration—clause 19 of agreement between the
owner of the land and the builder being in two parts—
second part, whether could be ignored on the plea of
redundancy—the clause, whether to be read as a whole—
there being no agreement between the partxes about
arbitration by Justice K.B.N. Singh, nor any order of the
Court, Justice K.B.N. Singh, whether had the jurisdiction
to arbitrate—want of jurisdiction in the arbitrator,

whether rendered his award a. nullity.

A plain reading of clause 19 of the agreement .

entered into between the owner of the land and the
developer it is clear that while under the first part the
parties agreed to get their differences settled by Justice

vi
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vii INDEX
ARBITRATION—Concld.

K.B.N. Singh, under the second part thereof ihey further
agreed that they would appoint one arbitrator each who

could appoint an Umpire if needed to arbitrate under -

the provisions of ‘the Arbitration Act.

Held, that the plea of redundancy to ignore the
second part of clause 19 cannot be accepted. The
ordinary.rule is to read the document as a whole. Thus
clause 19 of the agreement ought to be read as a whole.

Held, further. there being no agreement by the
parties about arbitration by Justice K.B.N. Singh, or an
order of the Court in that regard, he did not possess the

necessary jurisdiction to arbitrate the dispute between

the parties. A )
Thehjuris'diétion of the arbitrator and the validity

of the reference ‘has to be determined with reference to
. the State of affairs as existing on the date of reference
and not on the basis of any subsequent development.
There can not be a post facto satisfaction about the
existence of a dispute. The facts as existing on the date
of the reference and disclosed in the application and
thus. brought. to Fhe notice of the arbitrator would
determine whether there was any pre-existing dispute.
A Held, that the arbitrator committed error in
‘treating the letter /reply dated 24.9.1991 by the builder
as repudiation of the appellants claim and assumed on
that basis that there existed a dispute between the
parties.' , '
Held, further, that there being inherent lack of
on and the reference being invalid the ultimate
ust be treated as nullity and is accordingly set

jurisdicti
" gward m
aside. _ ‘ .
" M/s Sangita Housing Development Put. 'Ltd. v.
Birendra
‘central Excise Rules, 1944—sub~mle (1) of Rule
on No. lOS/BO-Q.E. dated 19.6.1980 issued by
mment exempting the payment of.excise duty on
der item 68 of the First Schedule to the
Act, 1944—Interpretation of.

4

8-—Notificati
Central Gove
the goods falling un
Central Excise and Salt

Prasad Singh and anr. (2001) LL.R. 80 (2), Pat.

Page-
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CENTRAL EXCISE RULES, 1944—Contd.

Held, that a bare perusal of the thification
shows that the Central Government under Rule 8 (1) of
the Cefitral Excise Rules exempts goods in respect of
first clearance for home consumption by or 6n behalf of
the manufacturer from one or more factories upto a
value not exceeding rupees thirty lakhs. The exemption
would however be allowable on fulfilment of a condition
as contained in the proviso to clause (ii) of the Notification
which. says that an officer not below the rank .of an
. Assistant Collector. of Central Excise to be satisfied that

the sum total of the value of the capital investment -

made on the plant and machmery installed in the
_ industrial unit manufacturing. "said goods under
clearance” is not more than rupees ten lakhs. On
perusal of the proviso under consideration it would be
clear that it does not refer to any other goods under
clearance except the goods falling under item 68 of the
F irst Schedule to the Central Excise and Salt Act, 1944.
Held, further that the value of the capital
investment has to be in respect of the plant and
machinery manufacturing the said goods viz goods
covered under Item No. 68 of the Tariff, clearances of
which alone is taken into account in exémpting from

. payment of excise duty under the Notification in question.
The said goods in the present case is only liquid nitrogen.
Thus value of investment in the plants and machinery
manufacturing other goods not covered under Item 68
has no relevance nor it is to be taken into account.

‘ Held, further, that such notifications by which
exemption or Other benefits are provided by the
Government in exercise of its statutory power, normally
have some purpose and policy decision behind it. Such
benefits are meant to be provided to the investors and
manufacturers. Therefore, such purpose is not to be
defeated nor those who may be entitled for it are to be
deprived by interpreting the notification which may give
it some meaning other than what is clearly and plainly

flowing from it.

viii
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ix | INDEX |
CENTRAL EXCISE RﬁLEs. 1944—Concld.

, Collector of Ceniral Excise, Calcutta, etc. v. The
Himalayan Co-operative Mille Products Union Ltd., ete.
(2001) L.L.R. 80 (2}, Pat. ‘

Code of Criminal Procedure, 1973—I1—section
340 (1)—Provisions whether attracted where no document
produced in court or given in evidence in 107 Cr. P.C.
proceeding—section 195 (1) (b}, whether applicable—
whether appeal jies from the order refusing to lodge
complaint against the petitioner under sections 182/211
of the Indian Penal Code —Appellate Court's direction to
hold an inquiry under section 340 of the Code of

Criminal Procedure—legality of.
: Held, that in the instant case the admitted position

is that no document had been produced or tendered in

evidence in the proceéding under section 107 Cr. P.C.

pending before the subdivisional Magistrate. Since no
document was produced or given in evidence by the
petitioner in 107 Cr. P.C. proceeding the question of
directing an inquiry under the provision of section 340
(1) of the Code of Criminal Procedure does not arise at

all. ( ;
Held, further. that the impugned order passed by
\

the learned Sessions judge directing Sub divisional

Magistrate to make an 1nquiry‘in terms of section 340
(1) of the Code of Criminal Procedure is manifestly illegal

and without jgﬁsdiction. ) \ |

! Held, also, that the appeal was not maintainable

pecause the Opposite party nos. 2 to 4 had filed a
pefore the Subdivisional Magistrate, Patna for

petition
filing a complaint against the petitioner under sections
182/211 I'P.C. ‘which was rejected and against that

i{s no provision for appeal in view of provision

- order there ‘ :
95 (1) (a) of the Code of Criminal Procedure.

of section 1
smt. Bharti Tewari v. The State of Bihar and ors.

(2001) LLR. 80 (). Pat. | | T
9—section 482—Petitioners dpplication for

g entire criminal proceeding initiated against

qu ashil‘l .
der sections 323/379/594/386/

them for an offence un

Page

. 247.

338



, INDEX
CODE OF CRIMINAL PROCEDURE 1973—Concld.

34 of the Indian Penal Code—-—rnagistrate aftér considering
the statements recorded on solemn affirmation® took
cognizance of the offence—-alleganons. made in the
complaint prima facie constitutes an offence—whether
proceedings a fit case for quashing under section - 482
Cr. P.C. , )
Admittedly there is allegation and counter
yallegation in between the complainant and the petitioners,
and it cannot be inferred at this stage that the allegations
made by the complainant are false and fabricated.
Held, therefore, it is not a ﬁt case where this
court should exercise its inherent power under section
482 Cr. P.C.

Held, further, that there is no reason. to ‘quash
‘the complaint and the order taking cognizance.

Md. Khursid Anwar ancl anr. v. State of Blhar :

(2001) I.L.R. 80 (2), Pat. o

-3—section 482—petition for quashing order of .

magistrate taking cognizance of offence under. section
420 of the Indian Penal Code and under sections 138
and 142 (b) of the Negotiable Instruments Act—whether
barred under law. )

Where a cheque issued in the name of the Bank
bounced, and admittedly the cause of action had arisen
on 11.11.1994 but the complaint was filed on 21.2.1995,

i.e. more than one month after the cause of action had

a;iseri
Held, that the order taking cogruz.ance of the
offence under section 138 of the Act is barred under law.

Held, further, that in this case the cause of

action had arisen for prosecution under section 138 of
the Negotiable Instruments Act on 11.11.1994. Hence
the complaint filed on 21.2.1995 must be held beyond

time.

Chandan Kumnar v. The State of Bthar and Anr.
(2001) L.LL.R. 80 (2), Pat.

Fertiliser (Contraol) Order, 1985— Whether the

Director of Agriculture-cum-Registering Authority-cum-

Page
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xi \ INDEX
FERTILISER (CONTROL) ORDER, 1985—Contd

Controller under the Control Order could issue the order
dated 17.12.1998 indicating. districtwise allocatioh of
fertiliser (Urea) to be supplied by the petitioner-company
under EQA quota for kharif season as well as i‘ailway
rake points from where supply had to be mader——\;rhether<
the order can be said to have been made under section
3 of the -Essential Commodities Act, 1955 section 3—
Essential Commodities Act, 1955. '
Where the Central Government by notified Order
had not delegated the power to the Director df Agriculture

cum-Registering Authority-cum-Controller under Fertiliser

(Cohtrol) Order, 1985, hereinafter referred to as the
Control Order. to is§ue any direction under the Control
Order:

Held, that the directions issued by the Director of
,Agricult’ure by order dated 17.12.1998 indicating district-
wise allocation of fertiliser to‘ be supplied by the pétitioner-
company under E.C.A. quota for the kharif season as
well as Railway rake points from where supply had to be
made to the different districts indicated there in can not
be said to have been issued under section 3 of the
Essential Commodities Act, 1955,

Held, further, that Director of.Agi‘iculture-CUm_
Registering Authority had no authority in law to issue
, the direction allocating district-wise supply of urea by
_petitioner (mapufacturer) or incorporating other terms
and conditions regarding Railway rake point as contained
tter dated 17.12.1998. ) o
. The learned Single Judge has rightly held that
there was no requirement in Form ‘B’ that gOdowns
r:nus_t-’be lopated at‘places where the Railway rakes were
rece/ived. . . ,

The directions contained in letter dated 17.12.1998
ated to be regulatory in nature with a view to

in le

even if tre

achieve th ‘
jssued by the State Government, but by the Director of

Agriculture~cum-Registcring Authority, who under the
Control Order has no such power.

e object of Control; Order. have not been

Page
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| INDEX _‘
FERTILISER (CONTROL) ORDER 1985—Concld. =

State of Bihar & Ors. v. M/s Oswal Chemicals &
Fertilisers Ltd. & Ors. (2001) 1.L.R. 80 (2), Pat.

Penal Code, 1860. SCCthI’l 182/211 See Code of

Criminal Procedure. 1973—-—-(1) (2001] ILL.R. 80 (2) Pat.
Industrial Dispute—with regard to the date from

which wages and other benefits raised by employees of)
indian Tube Company. the Transferor Company. which
they would get at par with the employees of Tata Iron -

and Steel Company, the Transferee Company-—as per
‘clause 15 of 'the scheme of amalgamation and order of
Bombay High Court passed in Company Petition no. 89
of 1994, whether the elfective date for giving benefits
wages and other .benefits to them js 1.10.1985.

Held, that the finding of the Industrial Tribunal,
Ranchi that the effective date is 1.4.1983 from which
. employees of the Indian Tube Company. the Transferor
Company are entitled to get benefits of pay scale and

dearness allowance at par with that drawn by the Tata .

Iron and Steel Company, the Transferee Company, is
perverse in *law and contrary to clause 15 of the
amalgamation scheme and the order passed by the
Bombay High Court in Company Petition no. 89 of 1994,

Held, further. that the \effectivve‘date as per the
amalgamation scheme is 1.10.1985 for the purpose of
giving benefits of the wages and other benefits to the
employees of the Transferor Company.

Tata Iron and Steel Company Lid. v. The Presuimg
Qfficer and ors. (2001) L.LL.R. 80 (2), Pat.

Jurisdiction—the appellant having had the

knowledge of his dismissal at Battalik which is outside
the territorial jurisdiction of the Patna High Court—writ-
application against the order of his dismissal, whether
could lie in the Patna High Court. | f

Held, that it is settled law that in case cf order of
dismissal. .
communicated, published or known to the person
concerned.,

Held, further, that as the appellant had already

the knowledge of thé order of his dismissal at Battalik

the order becomes effective when it is’

Page -
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xiii ‘ INDEX'
JURISDICTION—Concld. \
itself, the order of dismissal had already taken effect and
subsequent notice sent to his mother does not form
integral part of the cause of action and as such no part
~ of the cause of action had arisen within the territorial
jurisdiction of this court. E .

Sushil Kumar Pandey v. Union of India & ors.
(2001} I.L.R. 80 (2). Pat. o _

Promotion—on the basis of seniority-cunvmérit.
whether persons having minimum ;nerit. being senior
could be entitled to be promoted—respondents directed

to consider as to'whether the petitioners are entitled to

restoration of their seniority. if on the basis of ‘seniority-
cum-merit' the petitioners were fit to be promoted in.the

same transaction. ‘ 1,

Held, that after National Bank kﬁj,— Agricultural
and Rural Development, hereinafter referred to as the
NABARD. issued revised guidelines for promotions in
Regional Rural Bank on 31. 12.1984 which was adOptéd
by the Board of Directors of the Respondents Bank on
30-1-1987 circulated on 10.2.1987, the cases for

promotion of pctitioners ‘had” to be considered in

accordance with those guidelines. : - _

Held, further, that denial of promotion to the
petitioners based as it was on comparative assess‘ment
of the merit of the persons concerned, can not be said
to be in accordance with law. The posts of Field
Supervisors and Ofﬁcer/Branch_ Manager being - o).
selection posts', selection was meant for a limited purpose
to find out if the person possessed minimum meri;. the
purpose was not to make a comparative evaluation of
merit and in that process passover the senior on the
ground that his junior possé;ssed more merit even though
the senior possessed the minimum merit.. The non-

romotion of the petitioners being on the basis of merit,
" geniority taking the back seat, the decision in making
promotions were not in acc01’dance,\vith law.

Held, also, that the respondents are directed to
consider as to whether the petitioners are entitled to
restoration of their seniority. If on the correct application
of the principle of “seniority-cum-merit’ the petitivners

Page
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INDEX
PROMOTION—Concld.

were fit for promotion in the same transaction, there can
- be no justification not to restore their semonty from the
due dates.: ) “ A
- Kumud Ranjan & anr. v. Munger Kshetriya Grarnin
Bank & ors. (2001) I.LL.R. 80 {2), Pat.
Service—1-—Dismissal of Enforcement Sub
Inspector, Gopalganj—Constitution of [ndla—Artlcle 311
(2) Proviso (b)—indicating the reasons for not holding an
inquiry—Ilegality of-—Transport ‘Commissioner himself is

accuser, whether can pass order of disrnissal being the -

disciplinary authority—Doctrine of necessity.

Held, that once the order has been passed in
exercise of power, under the second proviso to Article
311 (2) of the Constitution of India indicating the
reasons for not holding an inquiry the order attains
finality in view of the provision conta'ined under clause
(3) to Article 311 of the Const:tutnon of India resulting
into dismissal of the appellant from service.

" Held, f{urther, that this is really a case whefe
doctrine of necessity will have to be applied as neither
any superior officer in the State could have courage to
take any action in the matter nor the Government is
interested in taking action in the. matter and in such a
situation if the disciplinary authority will sleep over the
matter the result would be that the law breakers will
have supremacy -and it will encourage the law breakers
to harass the officers in discharging their (;fficial vduties-

Held, also, that from theAp'é‘l'usaI of the impugned

order it is clear from the ciréumstances mentioned in

the order including the episode of 18.1:2001, the conduct
of the appellant, protection given by the high-ups of the
State to the appellant and the conduct of the persons
who have taken the office of the Transport Commissioner
to ransom to show that the holding of the inquiry is not

reasonably practicable in this case. : .

Sita Ram Paswan. v. The Stale of Bihar & others

(2001) I.L.R. 80 (2), Pat.
2—términation of services of petitioners appointed
on ad-hoc/daily wages and were continued in service

Page
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X INDEX
SERVICE—Concld.

from time to time for long period. legalit)r of«-p:arsons
similarly situate. appointed later than the pelitione.rs
were regularised by order of High Court—pétitioners,
whether descrve to be continued in service in view of
Articles 14 and. 16 of the Constitution—Constitution—
Articles 14 and 16. ‘ '

The services of the petitioners were continued
from time t
Vikas Bank Ltd. and their scrvices were regularised
when the Bank failed to [ill up the vacancies in a regular
manner. _ \ : :
Held, that impugned orders of termination of

their services are illegal. arbitrary and against cquity

and are quashed. )
Held, further. —that in view of services of

employees of the Bank appointed later than the
petitioners. having been regularised in scwfce o011 account
of orders passed by High Court in various writ-petitions,
the petitionéf‘s déserve to be continued in service in view
of Artictes 14 and 16 of the Constitution. .

Jagdish prasad Yadav & ors. v. The State of Bihar
& ors. (2001) LL.R. 80 (2) Pat. :

o time in the Bihar Rajya Sahkari Bhoomi '
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SUPREME COURT
Before D.P. Wadhwa and M.I3. Shah, JJ."

1999 '
October, 7.
Thyssen Stahlunion GMBH."
V.

Steel Authorily of India Ltd.

Arbitration and Conciliation Act—1996 (Central Act No.
XXVI of 1996), section 85 (2) (@), the expression. “in relation to
arbitral proceedmgs interpretation of—whether would cover not
only the proceedmgs pending before the Arbitrator but would also
cover the proceedings before the Court and any other proceedings.
which are required to be taken under ‘Arbitration Act. 1940
{Central Act no. I of 1940), for the Award becoming a decree under
section 17 of the Arbitration Act, 1940—provisions of Arbitration
and Conciliation Act, 1996 whether will be applicable in respect of
arbitral proceedings which commenced on or after Act of 1996
came into force—forcign award given after commencement of

. Arbitration aind.Conci]iation Act, 1996. whether can be enforced

-~

‘under the Act of 1996—whether there is vested right to have-the

foreign award enforced under the Foreign Award (Recognition and
Enforcement) Act, 1961.

Held, that Arbitration Act, 1940, hereinafter referred to as
the old Act: shall apply in relation to  arbitral proceedings which

‘have commenced before the coiming into force of the Arbitration

and Conciliation Act. 1996, hereinafter referred to as the new Act.
Hence the award given on September 24; 1997 in the case of
Thyssen Stahlunion G.M.B.H. V. Steel Authority of India (Civil
Appeal no. 6036 of 1998) in which the: arbitral proceeding
commenced betore the new Act came into force on January 25.
1996, would be enforced under the provisions of the old Act.

Held, further, that the phrase "in relation to arbitral
ploccedmgb in section 85 (2) (a) of new Act, cannot be given a

In the Supreme Court of India.

**  cCivil Appeal No. 6036 of 1998 with 4928 of 1997 and Civil Appeal No. 61 of
1999.
Civil Appeal no. 6036 ol 1998 arising from Execution Petition no. 47 of 1998
dated 21.9.1998 of Delhi High Court, Civil Appeal no. 4928 of 1997 arising
from Civil Revision No. 99 of 1997 dated 27.4.1997 of Gajral High cour( and
Civil Appeal no 61 of 1999 arising from Civil Suit no. 52 of 1996 dated
16.7.1998 of Himachal Pradesh ngl Court,
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narrow meaning to mean only enden ‘ o :
proceeding before the Arbitrator. It wc[))uld cov?:' n?')ft c:::li' T;bcltr:?;lon
pending before the Arsbitrator but would also cover the pm eed3ngs
before the Court.-and any proceedings which are reqiifzzet mgs
taken under the old Act for award becoming decree under 0 ©
17. therepf and also appeal arising therefrom. sectlon,
' . Held, further, that in cases where arbitral proceedings ]
commenced before the coming into force .of the new Act 'rf Sd]ave '
pending before the Arbitrator, it is open to the parties to a rn El‘e
the new Act be applicable to such arbitral proceedings g’ ‘;e that
can so agree even before the coming into torce of the ne‘r:, Até’;ey

Held, further, that the new Act would be applicable in

relation to arbitral proéeedings which commenced on or after th
A ) r the

new Act came into force.
‘Held, further, that clauge 25 contained in the arbit
agreement in the case of M/s Rani Construction F’riuate,l [i' ftion‘
Himachal Pradesh State Electricity Board (Civil Appeal no gl v.
1999) does admit of the interpretation that the case is .61 of
the new Act. go‘(erned by

the provisions of
Held,. further, that once the érbi‘tral proceedings have

cannot be stated that right to be governed b
rcement of the award was an incohate rigl;1t 12[ "
t accrued. It is not imperative that foft a 1"i hWas |
the award enforced under the old Act thatg t to
legal proceeding for its enforcement must be pending und some
Act at the time the new Act came into force. ' nder that
Held, also;‘mat if a narrow meaning ‘of the ohr
relation to arbitral proceedings" in section 85 (2) (@) of Fhe‘ ";Se in
is accepted, it ts likely to create great deal of confusion with f;W Act
to the matters where award is lQade under the old Act l:)rov‘egard
for the conduct of arbitral proceedings are ‘vastly diffel:e nt ii:s.‘lons
the old Act and the new Act. Challenge of award can b O_th ‘
Leference to the conduct of arbitral proceedings. An inter € W'.lth
which leads to unjust and inconvenient results cannot be :::;atson
Held, also, -that_' a foreign award give"n r:lfterp T.
t 'of the new Act can be enforced only nder tthe
new Act. There is no vested right to have the foreign aw e -
enforced under the Foreign Awards (Recognition and Enforcem ar:l
Act, 1961 The foreign award given in the case of Wesf: )
Shipbreaking Corporation V. Clear Heaven Lid, (Civil Appeal rlrn
4928 of 1997) would be governed by the prOViSions of the now Acc;.

commenced, it
old Act for enfo
certainly a righ
accrue to have

commencemeri
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Case laws reviewed.
Appeals against the judgments ol Delhi High Court.
‘Gujrat High Court and Himachal Pradesh. High Court.

The facts of the cases material to this report are set
out in the judgment of D.P. Wadhwa, J.

D.P. Wadhwa, J.

The Facts :

These three appeals raise threc different questlons relating
to the construction and interpretation of Section 85 of the
Arbitration and Conciliation Act, 1996 (the ‘new Act' for qhort)
which contains repeal and saving provision of the three Acts,
namely the Arbitration (Protoco] and Convention) Act 19.37 the
Arbitration Act. 1940 (the 'old Act’ for short) the Foreign Awards
(Recognition and Enforcement) Act. 1961 (the f*owlgn Awards Ac1
for short). ’ ,

) This Section 85 of the new Act we reproduce at the out set :

"85. Repeal and saving—{1) The Arbitration (Proincel and Convention) Act.
1937 {6 of 1937), the Arbitralion Act. 1940 (10 of 1940} and the TForeign
Awards (Recognition and Enforcement) Act. 1961 (45 of 1961) are hereby
repealed,

2} No!thhstan(llug, such repeal. o - '

, (a) Lhe provisionb of the said enactmenls shall apply in lelatnon to

arbitral proceedings which commenced belore ths Act camie into
_ force unless otherwise agreed by thc parlies but this Act shall
apply in relation to arbitral proceedings which comimenced on or
after this Acl comes into force:

(b) all. rules made and,notilications published. under the said
enactments shall, to the extent to which they are not repugnant
(o thiq Acl. be dcemed respectively Lo have been made or issuad

under this Act.” ’
In the casc of Thyssen Stahlunion GMBH (CA No. 6036 of
1998) the contract for sale and purchase of prime cold rolled mild
steel sheets in coils contains arbitration agreement. Relevant

clauses are as under ;
«Clause 12 : LEGAL INTERPRETATION

12.1 This ‘contract shall be governcd and construedV in
accordance with the Laws of India for the time being

A

in force.
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12.2° To interpret all commercial terms and abbreviations
used herein which have not been otherwise defined.
the rules of “INCOTERMS 1980" shall be applied.

Clause 13 : SETTLEMENT OF DISPUTES

All disputeé of differences whatsoever between the
parties hercto arising out of or relating to the
construction, meaning or operation or effect of this
contract or the breach thereof shall unless amicably
~s¢ttled between the parties hereto; be settled by
arbitration in accordance with the Rules of Conciliation
and Arbitration of the International Chamber of
Commerce (ICC). Paris, France by a sole Arbitrator
appointed by the Chairman of the Arbitral Tribunal of
the Court of Arbitration of ICC and the award made.
in pursuance thereof shall be binding on both ‘the
.parties. The venue for the arbitration proceedinqé
shall be New Delhi. India. ‘ -
Disputes and differences having arisen, the arbitration
s gommenced on SeP‘?‘?mber 14, 1995 under the old
date request for arbitration. was made to the ICC
under the arbitration clause in the contract. Mr. Cecil Abraham of |
the Malaysian Bar was appointed sole arbitrator on November 15,
1995, Terms of reference in the arbitration were finalised on May
“13. 1996. Hearing befdre th_e sole arbitrator took place «from .
January 7. 1997 till Jantl*ary"ZB. 1997. Award was given on
September 4. 1997. By Fh:s time on January 25, 1996 the new
Act had come‘into force. On October 13, 1997 Thyseen filed  a
Petitioﬁ in the Delhi High Court under Sections 14 and 17 of the
old Act-for making the award rule of court (Arbitration Suit "No.
352-A/97)- ‘While these proCeedings werc pending .in the Figh
Court. Thysen. on February 12. 1998, filed an application under
Section 151 of the‘Code of Civil Procedure for stay of the
proceedings: On the following da‘y Thyssen filed an application in
the High Court for execution of the award under the new Act
(Execution petition No. 47/98). The ground taken was that the
s rmytration proceedings had been terminated with the making of
the award on Scptember 24. 1997 and. therefore; the new Act was
ble for cnfor_ccrrient of the award. The respondent. Steel
f India Ltd. (SAIL). opposed the maintatnability of the
tition. SAIL also filed objections to the award: on

proceeding
Act. On this d

applica
" Authority O
execution P¢

~
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various grounds under the old Act The questlon which arose for
-consideration is : «

'~ Whether the award would be governed by the new Act for
its enforcement or whether provislons of the old Act would
apply ? ’

) A learned single Judge of the Delht ngh Court by judgment
dated September 21, 1998 held that proceedings would be governed
by the old Act. Thyssen Stahlunion GMBH feeling aggrieved filed
thls appeal (CA 6036/98). :

In .the case of Western Shipbreaking Corporatlon (CA No.
4928 of 1997) urider Memorandum of Agreement dated November
4, 1994 M/s. Clareheaven. Ltd. agreed to sell to Western
Shipbreaking Corporation a ship “M.V. Kaldera”. Clause (19) of the
Memorandum of Agreement contained arbxtratlon clause which is
as under : 7 ' . )
“If any dispute shoUId arise in connection with the
interpretation in fulfillment of this contract, same shall be

" decided by arbitration in the city of London. U.K. with
English law to -apply and shall be referred to a single
arbitrator to be appointed by the parties hereto. If the
parties cannot agree on the appointment of the single
arbitrator, the dispute shall be settled by three arbitrators,
each party appointing one arbitrator -the ‘third being

V appointed by London Maritime Arbitration (sic) Association .
in ‘London.

If one party fails to appoint an arbitrator either or by way
of substitution for two weeks after the other party having
appointed his arbitrator, has sent the party making default
notice ‘by ‘mail, cable or telex to make the appointment,
London Maritime Arbitration (sic) Association shall after
applicatien from the party having appointed his arbitrator
also appoint on behalf of the party makin(g default.

The Award rendered by the arbitrators shall be final binding
upon the parties and may if necessary be enforced by any

court or any other competent authority in the same manner .

as a document in the court Of_]LlSthC
Arbitration proceedlngs in this case were held in United
Kingdom prior to the enforcement of the riew Act. The award was

made on February 25. 1996 in London. The question Whlch anses

for conSIderation is :
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Whether the award is governed by the provisions of the new
Act for its enforcement or by the Foreign Awards Act ?

A learned single Judge of the Gujarat High Court by the
impugned judgment dated April 21, 1997 held that the new Act
would be applicable.-Western Shipbreaking Corporation is éggrieVed
and filed appeal against that judgment (CA 4928/97).

In the case of M/s. Rani Constructions Put. Lid. (CA No. 61
of 1999) under the contract which was for the construction of
certain works of the Himachal Pradesh State Electricity Board,
there was an arbitration agreement contained in clause 25 which.

in relevant part. is as under :
“Subject to the provisions of the contract to the contrary as
aforesaid, the provisions of the Indian Arbitration Act, 19407
or any statutory‘modificatiorl Oor re-enactment thereof and
the rules made thereunder and for the'time being in force
shall apply to all arbitration proccedings under this clause.”
- Disputes having arisen. thesc were referred to the sole
arbitrator on December 4. 1993. "I‘he arbitrator gave his award on
February 23. 1996 after the new Act had come.into force. On
account of difference of opinion in two judgments of the Himachal
Pradesh High Court, both rendered by single Judges. as to whether
it is old or new Act will apply, a-learned single Judge of thé High
referred the following question to a larger Bench :
“Whether the agreement referred to in Section 85 (2) (a) of
the Act of 1996 for the purpose of applicability of the said
Act to the pending arbitral proceedings which had alrcady
commenced under the Act of 1940 is one necessarily o be
entered into after the commencement of the Act of 1996 or
any clause to that effect in an agreement already entered
‘between the parties before the enforcement of the Act

 Court

into ‘ ,
of 1996 would be sufficiént for that purpose.”
Reft:rence question does not appear to have been happily

worded. What it means is that when clause (a) of Section 85(2) of
the new Act uses the expression “unless otherwise agrecd by the
»rcan the parties agree for the applicability of e new Act

parties. ‘ |
before the new Act comes into force or they have necessarily to
agree only after the new Act comes into force.

“The Division Bench of the High Court by the impugned
dated July 16. 1998 held that clause 25 of the agreement

judgment
& tation that this case is governed by Act

“does not, admit of interpre
of 1996".
/
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Arguments have been.addressed in con51derab1e detail for
and against the application of the new Act or the old Act in the
cases of Thyssen and Rani Construction and the Foreign Awards
Act in the case of Western Shlpbreakmg Corporat1on We would,
however, refer to these arguments in brief in so far we consider
these to be relevant to decide the issues before us.

The Submissio'ns :

Mr. F.S. Nariman. who appeared for Thyssen, made the
iollow1ng submissions :

1 - Termination of arbitral proceedmgs by the final arbitration
award and the enforcement of the award are two separate
proceedings. Under Section 32 of the new Act arbitral
proceedings shall terminate by the final award or by an
"order of the arbitral tribunal .under sub-section (2) as
provided therein. Thus after the arbitral proceedings are
terminated and final award made, reference has to be macde
to the new Act for enforcement of the award as when award
was given old Act ‘stood répealed.

2. In view of the savings provision under clause (a) of sub-
section '(2) of Section 85 of the'new Act it is not necessary
to refer to Section 6 of the General Clauses Act, 1897. .

3. New act is based on UNCITRAL Model Laws. It is a
progressive Act. Objects which led to pa=-smg of the new Act
should be kept in view. For this, relerence may be made to
the Preamble of the new Act as well. In the Statement ol
Objects and Reasons. the objectives behind introduction of
the New arbitration law have been explained.

It 'is clearly intended that the’ enforcement of the award
given after the new Act came into force would be governed by the
new Act.’Interpretation of the provisions of Section 85 has to be
purposeful which advances the object of the new Act. In Sundaram
Finance Lid. vs. NEPC India Lid. (1999 (2) SCC 479) the question
that arose [or consideration was whether under Section 9 of the
new Act court has jurisdiction to pass interim orders even before

arbitral proceedings commence and before an arbitrator is
appointed. Under this Section court is empowered to pass interim
orders before or during ai -bitral proceedings or at any time after
the making of the arbitral award but before its enforcement.

During the course of discussion this Court referred to the statement
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of objects and reasons which led te the promulgation of the new

Act and said : ‘ §
“The 1996 Act {new Act) is very different from the Arbitration
Act. 1940 (old Act). The provisions of this Act have, therefore.
to be interpreted and construed independently and in fact
reference to the 1940 Aclt may actually lead to
misconstruction. In other words, thé provisions of the 1996
Act (new Act) have to be interpreted being uninfluenced by
{he principles underlying the 1940 Act’(old Act). In order to
get. help in construing these provisions, it is more relevant
to refer to the UNCITRAL Model Law rather than the 1940

=

Act. ‘ .
A * P .
4. Law governing arbitration proceedings can be different than

that governing the award. In this connection reference may
be made .to & decision of this Court in Sumitomo Feauy
Industries Ltd. vs. ONGC Ltd. and others (1). - \

In Sumilomo Heavy Industries Lid,’s case {supra) under the
-ation agreement betwecen the parties proceedings werc¢.to he
held at London in ‘accordanc:e»w'ith the provisions of International
Chamber of Commerce and thg rules made thereunder as amended
e e to time. Award was made on June 27, 1995, ONGC Ltd.
filed a petition in the High Court at Bombay -praying that the
respondent pe directed under Section 14 of the old Act to file the
award in that court. It was contended by ONGC that the award
was invalid. unenforceable and liable to be sct aside under the
ol the Arbitration Act, 1940. This petition of the ONGC
d by the Iigh Court. It was noticed that during the
reliminary hearing in. the Queens Bench Diviéion‘.
irt, in London, Potter, J. had observed that one o;'
he case for consideration was : ' ’

arbiti

provisions
was allowcC
course of prell
Commercinl Cou

the aspects ol t
«(4) The curial 1aw. i.e.. the law governing the arbitration

proceedings themselves, the manner in which the reference
is to bc conducted. It governs the procedural powk:rs and
duties ol the arbitrators, questions of evidence and the

determination of the proper law of the contract.”

e Bombay High Court was challanged in this\Counrt
hat the central issue in the appeal was as to whai
eration of the curial law and went on to observe

~

Decision of th
This Court said t
was the arca of ap
as under :— N
(1998 L S.CC. 305.

;
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“The conclusion that we reach is that the curial law
operates during the continuance of the proceedings before
the arbitrator to govern the procedure and conduct thereof,
The courts administering thc curial law have the authority
“to entertain apphcatlons by parties to arbitrations being
conducted within their jurisdiction for the purpose of
ensuring that the procedure that is adopted in thc
proceedings before the arbitrator conforms to the
requirements of the curial law and for reliefs incidental
thereto. Such authority of the courts administering the
curial law ceases when the proceedings before the arbitrator
are concluded.

. The proceedings before the arbitrator commence when he
enters upon the reference and conclude with the making of
the award. As the work by Mustlll and Boyd (in Law and
Practice of Commercial Arbitration' in England, 2nd Edn.)
aforementioned puts it, with the making of a valid award
the arbitrator's authority, powers and duties in the reference
come to an end and he is “funcius officio” (p. 404). The
arbitrator is not obliged by law to file his award in court but
he may be asked by the party seeking to enrorce the award
to do so. The need to file an award in court arises only if
it is required to be enforced, and the need to challenge it
arises if it is being enforced. The enforcement process is
subsequent to and independent of the proceedings before
the arbitrator. It is not governed by the curial or procedural
law that governed the p;océdure that the arbitrator followed
in the conduct of the arbitration.”

5. Section 85 of the new Act provides for a limited repeal. This
Section be contrasted thh Section 48 of the old Act, which is
as under :- - | |

“48. Saving for pendiﬁg references-The provision.s of this Act shall nol

apply to any reference pénding at the commencement of this Act, to which

the law in force immedialely before the commencemenmt of this Act shall

notwithstanding any repeal effected by this Act continue to apply,"
This departure from.the language used in Scction 48 of the old Act
is deliberate and has to be given effect to whilc considering the
scope of Section 85 of the new Act.

6. Assuming that Section 6 of the General Clauses Act applies.

the question whether a party gets a rights at the time when
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the arbitration proceedings commenced under the old Act
and that the award given‘after coming into force of new Act
~would yet be governed under the old Act, can be answered
only if any vested right accrued to the party. Vested rights
accrue when proceedings for enforcement of the award are
taken and not before that. Right to take advantage of an -
enactment is not ‘a vested right. One cannot have mere
abstract right but only accrued right. Until award is made
no party has an accrued right. Till .the award is made
nobody Knows h*is' rights. In this connection reference may
be made to a decision of the Privy Council in Abboul vs. The
Minister for Lands (1), which was followed by this Court in
Hungerford Investment Trust Limited vs. Haridas Mundhra
and others (2). Reference may also be made to another
decision of this Court in D.C. Bhatia and others vs. Union

of Indla and another (3). »
- 'In Abbotl VS. The Mim’stde;; Jor Lands (supra) the Court said
that “the mere right, existing at"the date of a repealing statute, to
take advantage of provisions of the statute repealed is not a “right
accrued” within the meaning of the usual saving clause.” ’f‘he
appellant. had contended th:':lt under the repealed enactment he
had a right to make the adchtjpnal conditional purchase, and this
‘was a -‘acchE,d right” at the time Crown Lands Act of 1884 was
and that notwithstanding the repeal it remained unaffected
al. The 1884 Act-had repealed earlier Crown Lands
The Board observed :— '

‘passed
by such repe

Act of 1861. )
" .It has been Very common in the case of repealing statute

to save all rights actmed. If it were held that the effect of
this was to leave in open to any ‘one who could have taken
advantag€'0f any of the repealed enactments still to take
advantage of .them, the result would be very far-reaching.

[t may be. as windeyer J. observes, that the power to take
advantage of an enactment may without impropriety be
termed a “right”. But the question is whether it is a “right
accrued” within the meaning of the enactment which has to

be construed-
Their Lordships think not, and they are confirmed in this

opinion b the fact that the words relied on are found in

_______-—.-——""—
(1) (1895) A.C. 425 (P.C.)ﬁ
2) (1972) 3 S.C.R. 690
(3) (1995 1'5.C.C. 104;
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~

conjunction with the words “obligations incurred or imposed”.
They think that the mere: right (assuming it to be properly
so called) existing in the members of the community or any
“class of them to take advantage of an enactment. without
any act done by an individual towards availing himself of
that right. cannot properly be 'deemed a “right accrued”
within the meaning of the enactment.
Even if the appellant could establish that the language of
scct. 2(b) was sufficient to reserve to him the right for which
he contends. he would have to over come further difficulties.
"That enactment only renders “rights accrued” unaffected by
the repeal “subject to any express provisions of this Act in
relation thereto”. '

. This Court in Hungerford Investment Tiust Limiled vs. Flaridas
Mundhra and others (supra) followed decision of Privy Council in
Abbolt vs. The Minister for Lands {supra) holding thal the mere
right to take advantagL of provisions of an Act is not an accrued
right, :

In D.C. Bhalia and others vs, Union of India and another
(supra) the question which arose for consideration before this
~Court related 1o the intérpretation and constitutional validity of
Section 3(c) of the Delhi Rent Control Act. Dclhi Rent Control Act,
was amended with effect from December 1, 1988 when Scction
3(c) was.introduced which provided that the provisions of that Act
will not apply to any property at a monthly rent exceeding Rs.

-3.500/-. This Court while upholding the constitutional validity of
the provisions as contained in Section 3(c) of Delhi Rent Control
Act observed that “we are unable to uphold the contention that the
tenants had acquired a vested right in the properties occupied by
them under the statute. We are of the view that the provisions of
Section 3(c) will also apply to the premises which had already been
let out at the monthly rent in .excess of Rs. 3500/- when. the
amendment made in 1988 came into force”” Onec of the contentions

raised by the tenants was that they had acquired vested rights

which cr;uld not be disturbed unless the amending Act containced
specific provisions to that effect. They said that under the existing
law tenants had acquxred valuable property rights and they could
neither be evicted nor the rent could be enhanced and that even

a suit could not be brought against a tenant on the expiry of the

lease. This Court repelled the contention and said :
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“52. We are unable to uphold this contention for a

- number of reasons. Prior to the éenactment of the Rent.
Control Act by the varibus State Legislatures, the legal
relationship between the landlord and tenant was governed
by the provisions of the Transfer of Property Act. Delhi Rent
Control Act provided protection to the tenants from drastic
enhancement of rent by the landlord a.s’well as eviction,
except on certain specific grounds. The legislature by the
Amendment Act No. 57 of 1988 has partially repealelﬂ the
Delhi Rent Control Act. This is a case of express repcal. By
Amending Act the Icgislature ‘has withdrawn the protection
hitherto cnjoyed by the tenants who were paying Rs. 3500
or above as monthly rent. Il the tenants were sought to be
cvicted prior to the amendment of the Act. they c:oi_lld have
t,aken‘ advantage of the provisions of the Act to resist sucli
eviction by the landlord. But this was nothing more than a
right to take advantage of the enactment. Thec  tenant
enjoyed statutory protection as long as the statute remained
in force ;lnd was applicable to him. If the statute ceases to
be operative. the tenant cannot claim to continue to have
the old ‘statulOl'Y prol‘.ectionf It was observed by Tindal. C.J..
in the case of Kay V. Goodwin [(1830) 6 Bing 576 : 130 ER

1403] : (ER p-1405)

~The effect of repealing a statuts is to obliterate il as
completely from the records of the parliament as if it had
iever been passed: and, it must be considered as a law that
xisted. exccpt for the pupose of those actions which

never €
were ébmme‘nced. prosecuted, and concluded whilst it was

an existing law.” ‘ .
53, The provisions of a repealed statute cannot be
d upon after it has been: repealed. But,  what has, been
acquired under the Repcaled Act cannot be disturbed. But,
[ any new or further step is needed to be taken under the
Act. that cannotl be'takcgy even after the Act is repealed.”
L " The expression “in relation ‘to" appearing in Section 85 (2)
(a) of the new Act refers to stage of arbitration proceedings
under the old Act. Reference is made to various provisio;ls
" of the new Act employing the words “arbitral proceedings”
~arbitral proceedings and award” to stress that in tbhé
e are gdiffcrent stages in the process of
tion 42 of the new Act uses the expression

relie

or
arbitration. Sec
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“arising out of that agreement and the arbitral proceedings”.
There is a difference btween theexpressions “arising out of”
and that “relating to". ’

Section 36 of the new Act is a deemirlg,provision which
provides for the enforcement of the award as if it is a decree
of a civil court under the Civil Procedure Code. This stage
comes after application for setting aside of thé arbitral

~ award under Sectlon 34 has been dealt with. This Court in

Oil and Natural Gas Commission vs. - Western Company of
North America (1) while dealing with the old Act said that
till an award is transformed into a judgment and decree
under Section 17 of the Arbitration Act, 1940. it is altogether
lifeless from the point of view of its enforceability. Life' is
infused into the award in the sense of its becoming enfor-

- ceable only after it is made rule of the court upon the

judgment and decree and. in tér ms of the award being
passed.

Claim of the respondents that they had acquired vested
right to challenge the award under the old Act in view of
Section 6 of the Genera] ‘Clauses Act is also incorrect. In
this connection reference be made to Section 100 of the
Code of Civil Procedure, which was amended by Section 37
of the Code of Civil Procedure (Amendment) Act, 1976. Now.
by Section 100 provisions of second appeal were made more
stringent. But then the right which a party had acquired
before the amendment came into operation was saved
specifically by clause (m)} of Sectioh 97 of the Code of Civil
Procedure (Amendmént) Act, 1976. ’

‘Mr. S.G. Desai, learned counsel appearing for Rani-

Constructlons ‘supported Mr. Nariman in his submissions. He
also said that the expression "“in relation to” appearing in Section
85 (2) (a) refers to differt;nt stages of arbitration proceedings under
the old Act and does not cover the proceedings after the award is
given. We summarise his submissions as well : :

1.

(1)

Parties can agree to the.applicability oi the new Act even

before the new Act comes into force. There is. however, bar

that they cannot agree to the applicability of the old Act

after the new Act has come into force when arbitration

proceedings though under an agreement under the old Act

Mcommen'ce after the coming into force of the new Act.
(1987) 1 S.C.R. 1024,




VOL. LXXX (2) THE INDIAN LAW REPORTS . 213

Reference may be made to Sir Dinshaw Manelgi Patit vs.
G.B. Badkas & others (1) for the expression “for the' time
being in force” and also construction of the similar expression
in Devicumnarsingji Kasturchandjivs. State of Madhya Pradesh
and others (2): In Sir Dinshaw Manelgi Patit’s case the
question before the High Court was the scope of the

expression “in any law for the time being in force” as

appearing in Clause (g} of Section 19 (1) of the Defence of
India Act, 1939. This clause is as under :

“(g) Save as provided in this section and in any rules made
thereunder, nothing in any law for the time being in force
shall apply to arbitrations under this section.”

The learned single -Judge of the High Court considered the
expression <lJaw for the time being in force”™ and said that the
natural import of the words “for the time being” indicate indefinite
future state of thing and in this connection reference was made
to Stroud's Judicial Dictionary, (3rd Edition) Vol. IV page 3030

which is as follows @ 7 |

~The phrase ‘for the time being' may. according to its

cont

time, but its general sense is that ‘of time indefinite, and

refers to an indefinite state of facts which will arise in the

future. and which may (and probably will) vary from time to

time (Ellison V. Thomas) (1861) 31 LJ Ch 867 and (1862) 32

" LJ Ch 32; Coles V. Pack, (1869) LR 5 CP 65. See also Re
Gunter’s Settlement Trust, (1949) Ch 502."

High Couft. said that in their ordinary sense, the words “law for
the time being in force” referrgd not only to the law in force at the
time of the passing fo the Defence of India Act but also to any law
that may be passed subseque?tly and which is in force at the time
when the question of applicabllity of,such law to arbitrations held

under said Section 19.arose. |
In Deukumarsing]i Kasturchandji vs. State of Madhya

Pradesh & Ors. (Supra section 132 (1) and Section 135 of the
Madlya pradesh Municipal C_orporatnon Act, 1956 empowered the
Municiliéﬂ‘ chporatiOl'l to impose a tax on lands and buildings
which the Corporation did under the exercise of that power. The
State Legislature enacted a law called the Madhya Pradesh Nagriya

Sthavar Sampati
(7 (1969) AR (Bom.) 151.
(2): (1967) ALR (M.P.) 268.

ext, mean the time pggsent. or denote a single period of

Kai- Adhiniyam. 1964 which provided for the levy .
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of tax on lands and buildings in the urban areas in the State of

‘Madhya Pradesh. Sub-section (3) of Section 4 of the Madhya

Pradesh Corporation Act provided that the tax levied arid payable

-under that Act shall be in addition to any other tax for the time

being payable under any other enactment for the time being in

force-in respect of the land or the building or portion thereof. Act
of 1964 was challengéd and one of the grounds of challenge was
that the State Legislature having de]cgatcd its power to impose tax
on lands and buildings in favour of the Municipal Corporation and

Municipalities under the Municipal Corporatlon~ Act, 1956 and the

M.P. Municipalities Act. 1961 and the local authorities having

. imposed a tax on lands and buildings. the State Legislaiure had

no power to levy tax on lands and buildings. The Court said that

the expression "any other enactment for the time being in force”

did not mean an enactment which was already in force at the time

.the Corporation imposed a tax under Section 132 of the Municipal

Corporatiori Act but meant any legislation enacted whether belore

or after the imposition of the tax by the Corporation. The Court

said that the general sense of the words “for the time being” is that
cof time indefinite and refers to indefinite state of facts which will
arise in future and which may vary from time to time. \

2.  Section 28 of the Contraét Act does not bar the agreement
between the parties if they wish that arbitration proccedmgﬁ
])L governed by any enactment relatmq to arbitration that
may be in force at the relevant time.

3. Expression “unless othersme agreed” used in Scctlon 85 (2)
(a) of the new Act wou]d clearly apply to the case (Civil)
Appeal No. 61 of 1999). Partics were clear in their mind that
the olcl Act or any other statutory modification or
lecnactment of that Act would govern the arbitration.
PalthS/ can anticipate that the new enactment may come
into operation at the time the disputes arise. It cannot _be
said that 'such an. agreement is in restraint of legal
proceedings. Agreement can be entered into even before or
aftér the new Act comes into force.

4. There is no right in procedure. nght to Lhdllcnge the award
is still there in the new Act though now in the restricted
forim. It cannot be said that any prqudlce has been caused
to a party when it has to challenge the award under the
new Act. High Court was wrong that the arbitration clause

was hit by Section 28 of the Contract Act and that the
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agreemen‘t for the application of the new Act h
entered into only after the coming into force of th e s
e new Act.

At this stage itself we ma
: y also note the submi
missions made

by Mr. Krishnan Venu
Vit . gopal, counsel appearing f
. or M/s.
;;td. (CA 4928/97) in support of the decisiin of t/hs C]-’fl_reheaven
olding that for enforcement of;the foreign award ne H‘;gh Court
. ew Act would

apply -

1.

that right canno

Section 85 (2) {a) of the new Act cannot save th
of the Foreign Awards Act. 'On true constructioz Ol;eration
of clause

(a) it will have no application
to the Forei
gn Awards Act

1961. There is no accrued right i
: n favour of th
e appellant

in CA No. 4928/97 to challenge the foreign award und
. nder the -

a a

made t
Karnatalka State Road Transport Corporation Ors. [(1980
. ) 1

scc 149]. In that case this Court said as und
nder :

“1n considering the effect of an expi
I A xpiration of a tem
porary

Act, it would
certainly requires very clear and unmi

mistakable langu ’

age in

a Subsequeﬁt Act of the legislature to revive or re-
expired right. .lf, however, the right created by t;reate an
is of an enduring.character and has vested in th: statute
¢ be taken away because the st o
which it-was created has.expired. In order to se atute by
the rights and Jiabilities under the repealed Ordi e whether
been put to an end by the Act, ‘the line of en nance have
be not whether', in the words of Mukherjee Jqunry would
punjab vS- Mohar Singh [(1955) 1 SCR 893£] t}l]n State’ of
expressly keeps -alive old rights and liabiliti.es 'Snrtljzw f‘}ft
2r tne

repealed O
to destroy L
to how far t
It is settled
right existin
advanctage o

he new Act Is retrospective in operati

both on principle and authority, th on.

g under the repealed Ordin’ancit:the mere

f the provisions of the repealed Ord’f to take

not a right accrued. Sub-section (2) of Section 31 lr}ance. is

was not intended to preserve abstract rights co Of " the Act

the repealed ordinance. The legislature had the Cn erred by

to so restructureé the Ordinance as to ﬁle‘et the ex?mpe;ence

the situation obtaining after the taking over of thxeg f;ncieg, of
. ! - ontract

rdinance but whether it manifests and i

» . 1
hem”. Another line of approach may be tl;l)tention_“
see as -

o a dCCiSiOl’l of thi‘S Court i S h
R n M. Shivanan
A da vs. '

be unsafe to lay down any inflexible rule. It °

-
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carriage services. It could reenact the Ordinance according
to its original teims. or amend or alter its provisions.”

Provisions of Foreign Awards Act, 1961 cannot be put into
operation as that Act has been repealed. In this eventuality,
Section 6 of the General Clauses Act would apply. But then
Western Shipbreaking Corporation did not acquire any
vested right to enforce the foreign award under the Foreign
Awards Act and as such Section 6 of General Clauses Act
by implication is‘inapplicable. o
2. Western Shipbreaking Corporation did not acquire any
vested right as by the time the foreign award was made new
Act had come into force for enforcement of the foreign
award. Reference was made to two English decisions in
-Abbot vs. The Minister fof Lands (supra) and Hamilton Gell
vs. White (1). . : '
In Hamilion Gell vs. White (supra) (Court of Appeal) facts are
_Plainly stated in the headnote, which we quote :
“In September, 1920, the landlord of an’agn'cultural ilolding,
being desirous of selling it; gave his tenant notice to quit.
By the Agricultural Holdings Act, 1914, when the tenancy
- of a holding is determined by a notice to quit given in view
- of a sale of the holding the notice to quit is.treated as an
unreasonable disturbance within s."11 .of the Agricultural
Holdings Act, 1908, and the tenant is entitled to
compensation upon the terms and subject to the conditions
of that section. One of the conditions of the tenant's right
- to compensation under that section was that he should-
within two months after the receipt of the notice to quit give
the landlord notice of his intention to claim compenSatioh,
and another’ condition was that he should make his claim
for compensation within three months after quitting the
holding. The tenant duly gave notice of his intention to
claim compensation within the time so limited; but before
the tenancy had expired. and therefore before he could
satisfy the second condition, s. 11 of the Act of 1908 was
repealed. He subsequently made his claim within the three

months limited by the section.”

The questionr was if the tenant had acquired any right for him to
maintain the claim. For that purpose the court was considering

(1) (1922) 2 K.B. 422.
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the provisions of Section 38 of the English Interpretation Act, ~
" passed after the commencement of this Act repeals any other’
enactment. then, unless the contrary intention appears the repeal
shall not...........- affect any right, privilege, obligation or liability
acquired, accrued or incurred under any enactment so repealed”.

Bankes LJ said :- . ,
' “In my opinion the tenant had acquired a right under s, 11
" of the Act of 1908. This i§‘not like the case which was cited
to us (About vs. Minister for Lands [1895] AC 425) in
‘argument where the-tenant’s right depended upon some act " -
of his own. Here it depends upon some act of his own. Here |
it depends upon the act of the landlord—namely, the giving”
of a notice to quit in view of a sale—in which” event. the
section itself confers a ri\ght to compensation subject to the A
tenant complying with the conditions therein specified, and
so far as it was possible to comply with them down to the
time when ‘the section was repealed he did in fact éomply
with them. For these reasons I think the question must be
answered in the affirmative........c.cooeenee " '
Scrutton LJ. said = : o :
- “The conditions imposed by S. 11 .were conditions. not of
the acquisition of the right. but of its enforcement. Sect. 38
says that repeal of .afd' Act »shal} not (c) “affect any
nght,..acquired...under any enactment so repealed,” or (e)
waffect any jnvestigation; legal proceeding. or remedy . in
respct of any such right.” As soon as the tenant ‘had given
notice of his intention to ‘cla.im compensation under S. 11 .
he was enitled 0 have that claim investigated by an

arbitrator.”. , - i ¢

Atkin LJ said i~ ‘ ded ’
) rovision was not intended to preserve

It is obvious that Pr
» nferred by the repealed Act, such for

the abstract rights.co | ; |
jnstance as the right of compensation for disturbance

conferred upon tenants genera]ly undgr the Act of 1908, for
if it were, the repealing Act would be altogether inoperative.
s to the spectfic rights given to an u}dﬁddual

t only applie
1 y app f one or other of the events' specified
B “ B

upon the happening © “ = ,
_ Here the"necessary. event has_happened,

in the ‘statute. ; cvent ppene
because the landlord has, in view of a sale of the property.
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given the tenant notice to quit. Under those circumstances
the tenant has “acquired a right,” which would “acerue”
when he has quitted his holding, to receive compensation.
A case was cited in support of the landlord’s contention :
Abbott v. Minister for Lands ([1895] A.C. 425], where the
question was whether a man who had purchased certain
land was entitled.to exercise a right to make additional
purchases of adjoining land under the powers conferred ’by
a repealed Act. the repealing Act. containing the usual
saving clause. The Privy Council held that he was not. They
said (1) that "the mere right (assuining it to be properly so
called) existing in.the members of the corﬁmunity or any
class of them to take advantage of an enactment, without
any act done by an individual towards availing himself of
. that right, cannot properly be deemed to be a ‘right accrued’
within the meaning of the enactment.” 1 think that bears
out the proposition that I have stated above. The result is
that the tenant in this case has acquired a right to claim
compensation under the Act of 1908 on his quitting his
holding, and therefore the second question asked by the
arbitrator should be answered in the affimative.” '
3. There can be no accrued right to have a decree or an award
enforced under a particular procedure that has been repealed ‘
by statute. Reference was.made to decision of this Court in
Lalji Raja & Sons vs. Firm Hansraj Nathuram (1) and of the
House of Lords decision in the case of Kuwait Minister of

Public. Works vs. Sir Frederick Snow and Partners (2). )
In Lalji Raja & Sons vs. Firm Hansqu Nathuram (supra) this
Court relying on the decision of the House of Lords in Abbot vs.
Minister for Lands (supra) said that “the mere right, existing at' the
date of repealing statute, to take advantage of provisions of the
| statute repealed is not a “right accrued” within the meaning of the
usual saving clause.” Further relying on another decision in -
Hamilton Gell vs. White (supra) the Court said that a provision to
preser\/é the right accrued. under a repealed Act was not intended
to preserve the abstract rights conferrefi boy .the repealed Act”. "It
only applies to specific rights given to an‘ 1‘ndnf1dual upori happening

of one or the other of the events specified in statute.

T (1971) 1 S.C.C. 721 -
2) (1984) 1 AI'ER 733, - ‘
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In Kuwail Minister of Public Worls v. Sir Frederick Snow &
Partners (a firm) and others (supra) (House of Lords) there was a
contract between the parties catered into some. time in 1958
relating to the construction of an international airport in Kuwait.
Parties o the contract were the Government of the State of Kuwait
and an English firm of civil engineering consultants (English firmj.
Disputes having arisen award was givgn by Kuwaiti arbitrator on
September 15. 1973. The award required payment by_the En’glish‘
firm to the Government of the State of Kuwait an amount well over
3.5 million. Proceedings to enforce the award were initiated in
England on March 23, 1979. In 1975 a.n Act with the title "An Act
to give effect to the New York Conventnon"on the Recognition and
Enforcement of Foreign Arbitral Awards” came into force. The
award was a foreign award or a convention award. New York
Convehtion came into being on June 10, 1958. United Kingdom
became party to the Convention on December 23, 1975 and the
1975 Act was passed to give effect to.the New York Convention.
Kuwait became party to the Convention on July 27, 19_76. On

i 12. 1979 an Order in Council was made declaring Kuwait a
Apri . he Convention. Now the award was made before Kuwait
party to the arty to the Convention but whgn proceedings were
hac{ become€ Enforce the award Kuwait had done so. It was
initiated t(»)b the English firm that the foreign arbitral award
contended :alify as a Convention award for the purpose of 1975
could OnlySc1l:ate in which it was made was already a party to the
Act if the t the date of the award. Accordingly it was contended
Convention aa d was not a convention award and could not be -
that the a“t’he State of Kuwait against the English firm. The plea
enforced by - hrm was negatived. It was held that the award was
of the I-:anllls £ the State in which the award was made is a party
maintainable tion at the date when proceedings to.enforce the
‘Lo the conven von if it Was not a party at the date when the award
award begarT!:]rl i court considered in all Section 3 of the 1975 Act
was made. ded ~An award made in pursuance to an arbitration
which prov1. the territory of a State, other than the United
agreemenE m. his a party to the New York_ Convention shall,
Kingdom, wthfouowmg provisions of this Act, be enforceable—".
subject t0 thed that the use of the present tense in the word ‘is’
The court sai‘ hich is a party to the New york Convention' must,
in the phrase ::,elordina ry and natural interpretation of the words

as a matter of he phrase rela}es to the time of enforcement and

used, mean that t
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not to any other time. In particular, - if it had been the intention of
the Legislature that the phrase should relate to the date of the
award, then the- draftsman would surely have used the words
which made that intention clear such as ‘which is and was at the
date of the award a party to the New York Conventlon The cpurt
repelling the argument of the English firm observed as under :—
“The first answer is that the presumption against interpreting
a, statute as having retrospective effect is based on the
assumptlon that. if retrospective effect were to be given to
it. the result would be to deprive persons of accrued rights
or defences. In the preserit case 1 am not persuaded that to
give the 1975 Act retrospective effect in the sense which has
been discussed would deprive anybody either of an accrued
- right or of an accrued defence. On the footing that awards
“made in a foreign state before that state became a party to
the convention are not convention awards for the purposes
of the 1975 Act, and cannot therefore be enforced under it,
the result is simply that a person w:shing to enforce such
an award in the United Kingdom would be obliged to bring
an action on it at common law, .the right to do this being
expressly preserved by s. 6 of the 1975 [Act. It cannot
therefore be said that, if the constructlon of the 1975 Act
~ which I prefer is correct, the result is to make an award,
Wthh could not. previously have been .enforced against a
person at all, newly enforceable against him under the 1975 ‘
Act. On the contrary, the award could always have been
enforced against him by*"one form ‘of procedure, and the
“only result is that it subsequently becomes enforceable
‘against him by a second and alternative form of procedure.”

4. The expression “in relation to” cannot expand the scope of
the saving clause in Section 85 (2) (a) beyond “arbitral
proceedings” to the enforcement of an award. Section 85 (2)
{(a) of the new Act saves only those provis?ons. of the old Act
and the Foreign Awards Act that would .apply to arbitral
proceedings and not the proceedings to enforce the arbitral |
award. Reference in this connection may be made to. a
decision of this Court in Navin Chemicals Mfg. & Traqu

Co. Ltd. vs. Collector of Customs (1).

‘In Navin Chemicals Mfg. & Trading Co. Ltd s cas@(g;upr&)
this Court was_co considering the expression “the- determmat:on of
1) (1933) 4 S.C.C. ~C. 320. A -




VOL.LXXX(2) .  THE INDIAN LAW REPORTS 901

¥

any question having a relation to the rate of duty,;.of‘-éﬁzgi' m}s :

to the value of goods for purposes of assessment” appearin Pr

‘Section 129-C of the Customs Act, 1962. Section 129-C ofgtlirl

Customs Act, 1962, in relevant part,-is as ‘under — :
~129-C. Procedure of Appellate Tribunai{(1) The powers and functions of
Appellate Tribunal may be exercised and discharged by Benches constituted
by the President from amongst the members thereof,

Subject to the provlsions contained ih sub-sections (3) a Vd (4)
Badag n a

2
Bench shall consist of one judicial memb
) - . er and one t .
mernber. : A echnical
(3) Every appeal against a deciston or . ] -
a 5 orderul"elatmg. among other things,
to the determination of any question having a relation to the
) he rate of |

duty of customs or 'go the value of goods for purposes of assessment
shall he heard by a Special Bench constituted by the President for
1,eaﬁ11g such appeals and such Bench shall consist of not less than
two members and shgllilncludt? at least one judicial member and 0<ne

technical member.” . .
This Court held that the appeal could have been heard ang
decided by a member of the Appellate Tribunal, sitting sing] n“_
said that the phrase “relation to” is, ordinarily. of vﬁde‘import }t])’ut '
in the context of its use in the said expression in Section 129-¢.

" jt must be read as meaning a direct and proximate relationship to

ate of duty and to the value of goods for the purposes of

the r

assessment.

) Mr. Dipankar Gupta, senior advocate, appearing for th
SAIL (in CA No. 6036/98) made{fhjs submissions which we reCOrs
in brief :(— ' . -

1. There cannoP be two segments : (1) uptil the award and (2)
after the award. While undfer, Section 17 of the old Act .

- awatd has to be made into a decree, under Section ?;6 dnf
the new Act it is aJregdy stamped with the décree T}:))
dispute is, thus, between the enforcement of the awarc}, o ;
the corrective process. Question is under which law tl
corrective process should take place ? Section 85 of the’ e

Act deals with transitional provisions. When an away;‘ew
e old Act, for its enforcement provisions :)Sf

made under th
the old Act have to be looked into. This is what Section

"85(2) (a) of the new Act saves. .

2. Procedure for the appointment of arb‘tfator,and hé]ding o
arbjtration proceedin

gs and the making of award is different
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in the old Act and in the new Act. Under the old Act,

arbitrator is not required to give rcasons unless the

agreemént between the parties so envisages. Under the new

Act., however., arbitrator has to give reasons.- This one '

illustration is advanced to show that when arbitration

proceedings have started before coming into force of the

new Act, then, ‘'under the new Act, the award may not be
sustainable.

3. When arbitration proceedings are held under the old Act,

~ arbitrator is conscious of Section 30 of the old Act which

gives grounds for setting aside the award. Parties also

proceed with that end in view. It is difficult to comprehend

a situation where though the award' is given under the old

Act, its validity has to be decided under the new Act,

pfovisions of which are vastly different than that of the old

Act. It is not possible that proceedings be split into two

separate segments. This is not warranted by the new Act.

4. The expression ‘in relation to" is. significant. It is of widest
amplitude. If the Legislature intended that the new Act'
~would apply as the award given under the old Act made

" after the coming into force of the new Act, it would not use
the expression "in relation to” but would use the word “to".

The expression “in relation to” takes in_to account stages

“after the award. There is no difference between the expression

“arising out” or “in relation to” or “arising out of” which are

expansive expressions and -also rather interchangeable. The

expression “arising out of” has been used in Section 42 of
the new Act. As-to what Ehese expressions mean, reference

may be made to decisions of the Supreme Court in M/s.

Doypack Systems Pul. Lid. vs. Union of India & Ors. (1).

Mansulchlal Dhanraj Jain & Ors. vs. Eknath Vithal Ogale (2)

and M/s. Dhanrajamal Gobindram vs. M/s. Shamyji Kalidas

and Co. (3). - L .

In M/s. Doypack Systems Pvt. Ltd.’s case (supra)} this Court
was considering the expression “in relation to". In the context it
will be appropriate to quote paras 48, 49 and 50 of the judgment,
which are as under :— .

1) (1988) 2 S.C.C. 299.
(2) (1995 2 S.C.C. 665.
(3 (1961) 3 S.C.R. 1020.
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“48. In view of the language used in the relevant provisions.

it appears to us that Section 3 has two limbs : (i} textile

undertakings; and (ii) right, title and interest of the company

in relation to every such textile undertaking. The expression

“textileundertakings” has been defined in Section 2(k) to

mean the six textileundertakings of the company specified

therein. The definition of the said expression in Section 2(k)

is, however, subject.to the opening words of the section

which provide, “In this Act. unless the context otherwise

requires”. In the context of the qxpr.essi'on “textile

undertakings” employed in Section 3(1) of the Act, Section

4(1) provides that the textile undertakings referred to in

Section 3 shall be deemed to include all assets, rights,

leaseholds, powers, authorities and. privileges and all

property, movable and immovable. including lands, buildings.

workshops, stores...,‘..)‘nvestments and‘ book debts pertaining

tg the textile undecrtakings and all rights and interest in or

arising qut ot such property as are, immediately before the

appomxted. day. in the ownership, possession, power or
control ot the eompany in relation to all six undertakings.

The pxpression “pertaining to”. “in relation to” and “arising
opt of". used in the deeming provision, are used in the
expansive sense. as per. decisions of courts, meanings
found in standard dictionaries, and the principles of broad

and liberal interpretation in consonance with Article 39 (b)

émd (c) of the Constitution. .

49. The words “arising out of” have been used in the sense
that it comprises purchase of shares and lands from income
arising out of the Kan}?}lr undertaking. We are of the
opinion that the words “pcrtai.ning to” and."in relation to”
have the same wide meaning and have been used
interchangeably for among other reasons, which may include
avoidance of repetition’ of the same phrase in the same
clause or sentence. & method followed in good drafting. The
word “pertain” is synonymous with the word “relate”, see
Corpus But is Secundum, Volume 17, page 693,

50. The expression "in relation to” (so also "pertaining to").
is a very broad expression which Presupposes another'
err These are words of comprehensiveness
have both a direct significance as well as an
nce depending on the context, see State

" subject matt
which might
4ndirect significa



224

, PATNA SERIES VOL. LXXX (2)
£,
Walkf Board v. Abdul Azeez (AIR 1968 Mad. 79 at 81 paras

-8 and 10), following and approving Nitai Charan Bagchi vs.

Suresh Chandra Paul (66 Cal WN 767), Shyam Lal v. M.
Shyamilal (AIR 1933 All 649) and 76 Corpus Juris Secunclum
621. Assuming that the investments in shares and in lands
do not form part of the undertakirigs but are different
subject matters, even then these would be brought within
the purview of the vestihg by reason of the above expressions.
In this connection reference may be madé to 76 Corpus
.dJuris Secundum at pages 620 and 621 where it is stated
that the term “relate” is also defined as meaning to bring
into association or connection with. It has been clearly
mentioned that “relating to” has been held to be equivalent
to or synonymous with as to “concerning with” and’
“pertaining to”". The expression “pertaining to” is an
expression of expansion and not of .contraction.”

In Mansukhlal Dhanrgj Jain and others vs. Eknath Vithal Ogale
(supra) this Court was considering Section 41(1) of the Presudency

. Small Cause Courts Act, 1882 and the scope of the expression
“relating to the recovery of possessmn of any immovable property”
appearing in that Section. Section 41(1) is as under :

“41.-(1) Notmthstandlng anything contained elsewhele in
- this Act or in any other law for the time being in force but
subject to the provisions of sub-section (2). ‘The Court. of
Small Causes shall have jurisdiction to entertain and try all
suits and proceedings between a licensor and licensee, or a
landlord and tenant. relating to the recovery of possession
of any immovable property situated in Greater Bombay, or
relating to the recovery of the license fee or charges or rent.
thereof, irrespective of the value of the subjéét-matter of
such suits or proceedings.” : :

It also referred to its earlier deci"sion in M /.isr Doypack-Systems Put.
Ltd. vs. Union of India and others (supra). This Court held :

*It is, therefore, obkus that the phrase relatmg to recovery
of possession” as found in Section 41(1) of the Small Cause
Courts Act is comprehensive in nature and takes in its
sweep all types of suits and proceedings which are concerned
with the recovery of possession of suit property from the
licensee and, therefore, suits for permanent injunction
restraining the defendant from effecting forcible recovery of
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such possessions from the llce11$e¢-p]aintiff would squarel
be covered by the wide §weep of the said phrase.” 7

From M/s. Dhanrajamal Gobindram’s case (1) we quote the following
passage : ‘ ' £
“We may dispose of here a supplementary argument that
the dispute tlll now is about the legal existence of the
agreement including the arbitration clause. and that this is
not a dispute arising out of, or in relation to'a cotton
transaction. Reference was made to certain observations in
Heyman vs. Darwins Ltd. [(1942) AC 356]. In our opinion
the words of the Bye-law “arising out of or in relation t‘
,Contrapts" are sufficiently wide to bcompreher'u:l mattero
-~ which can ]egitimately arise under s. 20, The argufnent f’s
:_,;;}that. when“ a party questions the very existence. of a
* conitract, no dispute can be said to arise out of it. We think
that this as not correct, and even if it were. the further
words “in relation to" are sufficiently wide to comprehend
. even such a case. In our’bpinion. this argument must also

fail.”
N
Distinction sought of. the repealing provisions as contained

5.

7% in Section 48 of the old Act and Section 85 of the new A
{s not correct. Under Section 48 of thé& old Act, concept ?t
of "reference” while undef the new Act it is “commen Cemg 1S
Section 2(e) of the old Act defines “reference”. Earlier unl'cllt .
Section 48, the word used was “to” but now under Sectioer
85 (2) (@). it Is the expression “in relation to". There woulzl
cortainly serious anomalies arise if the expression “in relati

. to” is given restricted meaning. ‘ on

. It is not .Anecessary. that for the right to accrue, le :

proceedings must be pending when the new Act Com;as lfsl

force. As to what the accrued right is, reference was mado
to two decisions of this Court in Commissioner of InCOmZ.

Tax, U.P. vs. M/s. Shah :_Sadigl and sons (2) and Bansi,
‘& Ors. Vs. State of Rajadthan & Ors. (3) nswu?a,.

ioner of Income Tax, UP. vs. M/s. Shah sadj
and sons (supra) this CO!.}rt was considering Section 6 of denergl
Clauseé Act. 1897 with reference to thfz Income-Tan ACi 1925‘12
repealed by Section 997 of the Income-Tax Act, 1961. This ‘i; 022
this Court_dealt wilh the question raised before it :— : |
() _(1961) 3 S.CR. 1020. ,

(2) (1987) 3 5.C.C- 516~
(3) (1969) 2 S.C.C. 557-

In Comumiss

*



226 PATNA SERIES VOL. LXXX (2)

“14. Under the Income Tax Act of 1922, the assessee was
entitled to carry forward the losses of the speculation
business and ‘set off such losses agdinst profits made form
that business in future years. The right of carrying forward
and set off accrued to the assessee under the Act of 1922.
A right which had accrued and had become vested continued
to be capable of being enforced notwithstanding the repeal
of the statute under which that right accrued unless the
repealing statute took away such right expressly or by
necessary implication. This is the effect of Section 6 of the
General Clauses Act, 1897. :

15. In this case the 'savings' provision in the repealing
statute is not exhaustive of the rights which are saved or
which survive the repeal of the statute under which such
rights had -accrued. In other words, whatever rights are
expressly saved by the ‘savings’ provision stand saved. But,
that does not mean that rights which are not saved by the
'savings’ provision are gxtinguished or stand ipso facto
terminated by the mere fact that a new statute repealing
the old statute is enacted. -Rights which have accrued are¢
saved unless they are taken away expressly. This is the
principle behind Section 6 (c) of the General Clauses Act.
1897. The right to carry forward losses which had accrued
under the repealed Income Tax Act of 192 is not saved
expressly by Section 297 of the Income Tax Act, 1961. But,
it is not necessary to save a nght expressly in order to keep
it alive after the repeal of the old Act of 1922. Section 6(c)
saves accrued rights unless they are taken away by the
" repealing statute. We do not find any such taking away of

the nghts by Section 297 either expressly or by implication.”
In Bansidhar and others vs. State of Rajasthan and others (supra)
this Court referred to the observations made in I.T. Commissioner
vs. Shah Sadig and Sons (supra) and said a saving provision in
a repealing statute is not necessarily exhaustive of the rights and
obligations so saved or the rights that survive the repeal. The
‘Court said that for the purpose of clauses (c) and (e) of Section 6
of the Rajasthan General Clauses Act, 1955 which provided.
respectively. that the repeal of an enatment shall not, unless a
different intention appears, “affect any right. privilege, obligation
or liability. acquired, accrued or incurred under any enactment so

repealed” or “affect any investigation. legal proceeding or remedy
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in respect of any such right, privilege, obligation, liability, fine,
penalty, forfeiture or punishment as aforesaid”, the “right” must
be “accrued” and not merely an“inchoate one. Distinction between
what is and what is not a riglit preserved by Section 6 of the
General Clauses Act is often one of great fineness. What is
unaffected by the repeal is a right "acquired’ or ‘accrued’ under the
repealed statute and not “a mere hope or expectation™ of acquiring
a right or liberty to apply for a right. This Court relied on its earlier
decision in Lalji Raja & Sons vs. Firm Hansraj Nathuram (1). It
also referred to observations of Lord Morris in Director of Public
Works vs. Ho Po sang (2), which had been quoted with approval
in an ecarlier decision of this Court in M.S. Shivananda vs.

K.S.RT.C. (3) as under :— |
“It may be. therefore, that under some repealed enactment

a right has been given but that, in respect of it, some
investigation or legal proceeding is necessary. The right is
then unaffected and preserved. It will be preserved even if
a process of quantification is necessary. But there is 4
manifest distinction between an irlv:estigation in respect of
a right and an investigation which is to decide whether
some right should be or should  not be given. On a repeal
the former is preserved by the Interpretation Act. The latten.- .

is not.” ;
Mr. R.P.'Bhatt, senior advocate appearing for Western

Shipbreaking Corporation (CA 4928/97) submitted that it would
Be the Foreign Awards Act that would apply and not the new Act
Mr. Bhatt supported Mr. Dipankar Gupta in his submissions. Al
the three Acts are saved by Section 85(2) (a). Arbitral proceedings®
include enforcement Of award otherwise these Acts would become
redundant. He said that the grbitration proceedings were governed
by the laws in the U.K. under the (UK) Arbitration Act, 1950.
Proceedings began on May 15. 1995. Awards was given in England
on February 25, 1996 after the new Act had come into force opn
25, 1996. As to when arbitration proceedings comménce

Janua
ry ction 21 bf the new.Act. Under Section 32

have been given in S¢€ . ‘
of the new Act, arbitral proceedings terminate by the final el

Since the proceedings had already commenced in England, Section
Act has 1o application. Therefore, one has to look

21 of the new
(1) (1971 1 s.c.C. 721.
(2} (1961) 2 All. E.R. 721.
" (3) (1980] 1 S.C.C. 149-
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into the Foreign Awards Act, 1961. Mr. Bhatt said pronouncement
of an Arbitration Award after the cut off date is not a condition
precedent for applicability of saving clause under Section 85 (2)
(a). It does not use the words "Arbitral Award passed before” in
place of "Arbitral Proceedings %hich commenced before”. Thus
‘what is saved is applicability of all the provisions of the old Acts
where the Arbitral proceedings have commenced before the cut off
date and it is further clarified in second portion of the savxng
' clause viz., section 85 (2) (a) of the new Act that the new Act will
apply where the Arbitral proceedings have commenced after the
" cdt off date.

Mr. A.K. Ganguli. senior advocate, appeared for Himachal
Pradesh State Electricity Board (CA 61/99). He supported the
impugned judgment of the High Court. He drew dlstlnctlon between
the various provisions of the old Act and the new Act and- said that
the enforcement of the award under the new Act would not be
compatible with the arbitration proceedings held under the old Act
resulting in the award. Any réstricted interpretation to the

- expression “arbitral proceedings” appeanng in Section 85(2) (a)
would lead to several anomalis:s ‘One such instance was that
-under the old Act arbitrator would not be reqmred to'give reasons
unless the arbitration agreement so provided. 'He said when the
savings clause makes the provision of the old Act applicable to
arbitral proceedings commencing before January 25, 1996 without
-there being any further condition, the legislative intent was clear
that ‘the,'OId Act would apply to the enforcement of the award
uhdei- that Act. He said such interpretation, apart from being in
vcbnl'm'mity with the legislative intent, would also be in consonance
with justice, equity and fair play. Expression “arbitral proceedings”
in Section 85 (2) (a) could not be glven restricted meaning of being
confined merely to the conduct of the proceedings by the arbitrator
and excluding the enforcement of the award from the purview of
the old Act. Mr. Ganguli said that it was not disputed that
provisions of the new Act were vastly different than that of the old
Act. He said use of the expression “provisijoits” in Section 85 (2) (a)
would include all provisions of the old Act, in so far as they have
a nexus with the arbitral award. Enforcement of the award is
integral part of the process “in relation to arbitral proceedings”.
Reference was also made to the meaning of expressnon “in relation
to” and to various decisions of this Court in that connection:
Provisions of Section 6 of General Clauses Act were also invoked
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to contend that provisions' Qf the old Act were saved which
included provisions for enforcement of the award under the old
Act. Lastly. Mr Gar;guli- submitted that the agreement contemplﬁted
in the later part of Section 85 (2) (a) would be entered into only
after the enforcement of the new Act and that is Januarv 25,
1996. Any agreement if entered into, before this date would bé void °
and would be hit by Section 28 of the Contract Act and as rightly
held so by the High Court. Accordingly, Mr. Ganguli said that the
clause in the arbitration agreement where the parties agreed tﬁat
provisions of the old Act or any statutory modification or re-
enactment thereof “for the time being in force” would have no
meaning insofar as applicability of new Act to the. enforcement of
the award is concerned. Parties could l“.lOt agree to a provision in
advance without knowing what that provision would be, '

Reference may yet be made to two more decisions of thié
Court on the’question of cffect of repeal of an enactment and as
to what is right accrued. In Gagjraj Singh and others vs. Siaie
Transport Appellate Tribunal and others (1) this Court was eéxamining
the provisionS'Of Section 217 (1) and {2) (a) & (b) and (4) of the
Motor Vehicles Act, 1988, which contained repeal and saving
e Mot‘or‘VehiclE Act, 1939. The Court €xXamined

provisions of tf .
nts of this Court and Treatises on the rules of

various judgme

interpretation and said :—
«929.  Whenever an Act is repealed it must be cons dered ‘

except as to transactions past and closed, as if it had never
existed. The effect thereof is to obliterate the Act completely
from the record of Parliament as if it had never been
passed: It never existed except for the purpose of those -
actions which were commenced, prosecuted and concluded
while it was an existing law. Legal fictiori is one which is not
an actual reality and which the law recognises and the
courl accepts as a reality. Therefore, in case of legal fiction
' the court believes somethi‘ng to exist which in reality does
not exist. It 15 nothing but a presumption of the existence
~ of the State of affairs which in actuality is non-existent. The
. effect of such a legal fiction is that a position hich
otherwise would not obt%!n is deem:ed to obtain under the

circumstances.“ .
On the question on the r

observed :— )
(1) (1997) 1 S.C.C. 559.

ight acquired or accrued the ‘Court
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“42. There is a distinction between right acquired or accrued,
. and privilege, hope and expectation to get a right, as rightly
pointed out by the High Court in the impugned judgment.
A right to apply for renewal and to get a favourable order
would not be deemed to be a right accrued unless some
positive acts are done, before repeal of Act 4 of 1939 or
corresponding law to secure that right of renewal. In Gujarat
Electricily Board v. Shantilal R. Desai (AIR 1969 SC 239 :
1969 (1) SCR 580) this Court had pointed out that before
Section 71 of-the Electricity (Supply) Act, 1948 was amended,
the appecllant had issued a notice under Section 7 thereof.
exercising the option to purchase the under taking. It was
held that a right to purchase the electrical undertaking
which had accrued to the Electricity Board was saved by
Section 6 of the GC Act.”

In G. Elambarappa & Ors. vs. Excess Proﬁts Tax Officer,
Bellary (1) In that case district Bellary, which belonged to Part A’
State of Madras in British India, was merged in Part ‘B’ State of
Mysore on October 1, 1953. The Excess Profits Act, 1940 applied
only to British India. It ceased to apply to the- Bellary after it
became part of the State of Mysore. Then, after States
Reorganisation Act, 1956, Mysore also became Part ‘A’ State.
However. by the Adaptation of Laws (No. 3) Order dated December
31. 1956, the Excess Profits Tax Act was to extend "to the whole
of India except the territories which immediately before November
1. 1956 were comprised in Part ‘B’ States”. The result of adaptation
was that all the provisions of the Excess Profits Tax Act, 1940
stood repealed so far as the district of Bellary was concerned w.e.f.
Deecmber 21, 1956. Excess proﬁts Tax Officer issued a Notice
under Section 15 of the Excess Profits Tax Act to the appellants
in 1960 in respect of the period from October 30, 1943 to October

30, 1944. It was contended by them that it was not a case of
repeal of that Act and so the provisions of Section 6 of the General
Clauses Act could not be invoked to sustain the validity of the
notices. It was argued that so far as the Excecs Profits Tax Act was
concerned, the Adaptation Laws Order 1956 did not repeal that
Act as such and the effect of the modification was that the
provisions of the Act were no:longer applicable to the Bellary‘
district which comprised in the territory of Part ‘B’ State of Mysore
immediately before November 1, 1956. This Coun said that there
(1) (1967) 3 5.C.R. 864.
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was no justification for the argument put forward on behalf of
the appellants. The Court proceeded to repel this argume}lt
as under : . :
“The result of the Adaptation of Laws Order 1956 so far as
the Act was ’concemed, was that the provisions of that Act were
no longer applicable or in force in Bellary district, To put it
differently, the Act was repealed so far as the area of Bella
district was concerned. Repeaf of an \Act means révocation oryr
abrogation of the Act and, in our opinion, s. 6 of the General
Clauses Act applies even in the case of a partial repeal or repeal
of part of an Act. S‘ection‘G of the General Clauses Act states -
“Effect of repeal. Where this Act. or’ any Central Act or
Regulation made aft’er"»the commencement of this Act
reﬁe‘als any enactment hitherto .made or hereafter to bf;
made. then, unless a different intention appears, the repeal

shall not—

..................................................................................
.............
.......

(c) affect any right. privilage. obligation or liability acquired,
accrued or incurred under any enactment so repealed: or’

‘Section 3(19) of the General. Clauses Act defines an
“enactment” as including “a Regulation and also as including
any provision contained in.any Act or in any such Regulation
as aforesaid”. ‘ ‘ ’

The argument was also stressed on behalf of the appeilants
that even if s. 6 (¢ of the General Clauses Act wasg
applicable there was no “Liability incurred or accrued” as

* there was no assessment of escaped profits before November
1. 1956 when the adaptation was made, We do not think |
there is any substance in this argument. The liability of the
appellants to tax arose immediately at the end of the
chargeable akcc0unting period and not merely at the e
when it is quantified by aSSessme{qt proceedings. It follows
therefore that the notice issued urider s. 15 of the Act was

" legally valid and the appellants representing the original

-partners of the firm continued to be l‘iable to be proceeged -
against under that section for the }?I‘OfltS which had escaped
taxation.” : .

The Conclusions @ -
For the reasons to i‘ollovy. we hold :
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The provisions of the old Act (Arbitration Act,” 1940) shall
apply in relation to arbitral proceedings which have
commenced Lefore coming into force of the new Act (The
Arbitration and Conciliation Act, 1996).

The phrase “in relation to arbitral proceedings™ cannot ‘be
given a narrow meaning to mean only .pendencS/ of the
arbitration proceedings. before the Arbitrator. It would cover
not only proceedivngs pending; before the Arbitrator but
would also cover the proééed‘mgs before the Court and any
proceedings which are required to be taken under the old
Act ' for award becoming decree under Section- 17 thereof
and also appeal arising thereunder.

In cases where arbitral proceedings have commenced before
coming into force of the new Act-and are pending before the
Arbitrator. It is open to the parties to agree that new Act be
applicable to such arbitral proceedings and they can so
agree even before the coming into force of the new Act.
"The new Act would be applicable in' relation to arbitral
proceedings which commenced on or after the new Act
comes into force. ' ‘

t

Once the arbitral proceedings have commenced, it cannol
be stated that right to be governed by the old Act for
enforcement of the award was an inchoate right. It was
certainly a right accrued..lt is not imperative that for right

. to accrue to 'have.the award enforced under the old Act that

some legal proceedings for its enforcement must be pending
under that Act at the time new Act came into force.

If narrow .mecaning of the phrase’ "in relation to arbitral
proceedings” is to be accepted, it is likely to create great
deal of confusion with regard to the -matters where award is
madke under the old Act. Provisions for the conduct of
arbitral proceedings are-vastly different in both the old and
the Ncw Act. Challenge of award can be with reference to
1the eonduct of arbitral proceedings. An mterpretatlon which
leads to unjust and inconvenient results cannot be accepted.

’A forejgn award given after the commencement of the new”
Act caif hé €énforced only under the new Act. There is no
vested right o have the foreign award enforced under the
Forcien Awards Act (Foreign Awards (Recognition and
Egforeement) Act, 1961)
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Section 85 (2} (a) of the new Act is in two limbs : (1)
Provisions of the old Act shall apply in relation to arbitral
proceedings which commernced before the new Act came into force
unless otherwise agreed by the parties and (2) new Act shall apply
in relatidn to . arbitral procet?dings which commenced on or after
the new Act came into force. First limb can further be bifurcated
into two : (a) Provisions of old Act shall apply in relation to arbitral
proceedings commenced before the new Act came into torce and
(b} old Act will not apply in 'such cases where the parties agree
that it will not apply in relatibn to arbitral proceedmgs Wthh
commenced before the new Act came into fOlLC The expression
relation to" is of widést import as held by various decisions of thlS
Court in M/s Doypack Systems Puvt. Lid. (supra) Mansulchlal

Jain & Ors. (supra) M/s Dhanragjamal Gobindram (supra)
Dhanral Is Mfg. & Ors. (supra) This expression “in .
and Naveen Chemicals
relation to” has to be given full effect to. partlcularly when read in

ith the word “the provisions” of the old Act. That
(onjuncuon w(hat the old Act will apply to whole gamblt of
would mean Iminating in the enforcement of the award. If it was
arbijtration cu e word *to” could - have sulficed ‘and when the
not so, only used the expression “in relation to", a proper
leglslature halSt be given. This expression does not admit of
meaning has On First limb of Section 85 (2] (a) is not a limited
restrictive meal’;lt faves not only the proceedings pending at the
savmg clause. ement of the new Act but also the provisions of
time of Commenecnforcement of the award under that Act.
the old Act for n that if it is accepted that the expression “in
The content:O roceedings would include proceedings for the
hi Zward as well, the second limb of Section 85
enforcement of t superfluous. We do not think that would be
(2) ~(a) would bccorl‘lf?b also takes into account the arbitration
so. The Second, :;mmto under the old Act when the arbitral
agreemient eniere nced after the coming into force of the new Act.
proceedings comme nection be made to a decision of this Court
Reference in this cO ite Industfiesf(lndfa) Lid. (supra) where this
in MMTC Ltd. vs. Stel ity of an arbitration agreement did not
Court held that va lr of arbitrators specified in Section 7 of the |
depend on the nul‘nl'Jffumber of arbitrators is dealt with separately
new Act and that the? 1 ihat Act which. is a part of machinery
under Section 10 | the arbitration agreement. In this case the -
provision for workine np (or decision was the effeCt of the new Act

Question which ciunc't

relation to” arbitr
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on the a‘rbltrat:on agreement made prior to the commencement of
the new Act which provided for appointment of one arbitrator by
each of the Parties who shall appoint an umpire before proceeding
with the reference., The agreement was entered into on December A
14. 1993 before the coming into force of the riew Act. Section 10
of the new Act provides that parties are free to determine the
number of arbitrators, provided that such number shall‘not be an
€ven number: Further failing the determination of odd number of
arbltrators ‘the arbitral tribunal shall consist of a sole arbitrator.
"This Court upheld the validity of the arbitration agreement dated
December 14, 1993 and directed the Chief Justice of the High
Court concerned to appomt the third arbitrator under Section 11
(4) (b) of the new Act in view of the failure of the two appointed
“arbitrators to appoint the third arbitrator. In this case it may be
noticed that the respondent had invoked arbitration clause in the
agreement by letter dated January 19, 1995 which was ‘received
by the appellant on January 31. 1995. The arbitral proceedings
would, therefore, commence under Section 21 of the new Act on
January 31, 1996 as by that time new Act had come into force.
In this view of the matter, Section 6 of the General Clauses
Act would be inapplicable. It is, therefore, not necessary for us to
examine if any. right to enforce the award under the old Act
accrued to a party when arbitral proceedings had c,ommenced‘
before the coming into force of the new Act and the SAIL (CA
6036/98) had acquired a right to challenge the award made under
the old Act and there would be corresponding right with the
Thyssen to enforce the award dinder the old Act
Present day the courts tend to adopt purposive approach
while interpreting thc statute which repeals the old law and for
that purpose to take into account the objects and reasons which
led to the enacting of the new Act. We have seen above this
approach was adopted by this Court in MMTC Ltd.’s case (supra)
Provisions of both,the Acts, old and new, are very different and it
has been so observed.in Sundaram Finance Ltd.’s case (supra). In
that case this Court also said'that provisions of the new Act have
to be interpreted and construed independently and that in fact
reference to old Act may actually lead to the misconstruction of
the provisions of the new Act. The Court said that it will be more
relevant, while construing the provisions of the new Act, to refcr
to the UNCITRAL Model Law rather than the old Act. In the case¢
of Kuwail Minister of Public Worles vs. Sir Fredericlc Show and
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Partners (supra) the award was given beforec Kuwait became party
to the New York Convention recognised by Order in Council. in -
England. House of Lords held that though a foreign award could
be enforced in England under the (U.K.) Arbitration Act, 1975 as
when the proceedings for enforcement of the award were initiated
in England Kuwait had become party to the Convention. It
negatived thc contention that on the date the award was giver
Kuwait was not party to the New York Convention. »
. In Pepper-vs. Hart (1) House of Lords for the first time
accepted the principle that Judges could refer to the Parliafnentary
debates in order to ascertain the meaning of an Act of Parliament,

Lord Griffiths said (at page 50)° ,
“The days have long passed when the courts adopted a

strict constructiqn 1st view of interpretation which required
them to adopt the literal meaning of the language. The
courts now adopt a purposive approach which seeks to give
effect to the true purpose Qf legislation and arc prepared to
look at much extrancous material that bears upon the |
background against which' the legislation was enacteq. "
But then if the construction of the new Act leads ‘to inconvenient
and uhjﬁst results, the concept of purposive approach has to be
shed. Multiple and “complex .problems would arise if the awarq
given under the old Act is said to be enfgrced under the new Act.
. Both the Acts are vastly different tpV,ea\ch'other. It has been-n’ghtly
contended that when al‘bit“auof’ proceedings are held under the °
old Act,_the parties and the arbitrator ﬁkeep in view the provisions
; forcemenyt of the award. As noteqd. above,

of that Act for the en of A
rement for the arbitrator to give-

. under the old Act, there is nq requi i
reasons for the award. That is not mandatory under the neyw Act.

Section 27 of the old Act provides that arbitrator or. urapire may,
if they think fit. make an interim aw‘ard. unlessv of course different
inten'tion appears from the arbitratnm:*n agreement. Interim award
is alsg an award ana can be enforced in tl:le Sarfle Way as the figa]
- award. It would certainly be 2 paradqu:al situation if for the
intérim award, though given after the: coming {nto:foce of the new
Act, it woijld still be the old Act w}-'nch would apply and for the
fina] award, it would b€ the new Act. Yet anoth?r iUStance onty
Be when under Section 13 of thf; old Act, the arbltratprs or umpire
have power to*state a special case for the opinion of the Court op

any question of 1aw involved in’ the proceedings. Under sub.

(1) (1993) 1 All. E.R. 42. -
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section (3) of Scction 14 of the old Act when the Court pronounces
- its opinion thereon such opinion shall be added to and shall form
part of the award. From this part of the award no appeal is
maintainable under Section 39 of the old Act. There is no such
provision under the new Act. In Sohan Lal & Ors. vs. Amin Chand
and Sons & Ors. [(1974) 1 SCR 453]. This Court was considering
the powers of arbitrator under Section 13 of the old Act. Clause
(b) of Section 13 provided that arbitrators or umpire shall have
power to state a special case for the 6pim‘on of the court on any
question of law involved, or state'the award, wholly or in pa’rt, in
the form of a special case of 'such question for the opinion of the
court. Section 14 of the old Act provides for the award to be signed
and filed. Under sub-section (3) of Section 14 where the arbitrators
or umpire state a special case under clause (b) of Section 13. the
court. after giving notice to the parties and hearing them. shall
‘pronounce its opinion thereon and such opinion shall be added to.
and shall form part of. the, award. This Court said :
~ "We do not think that an opinion given under the first part
of s. 13'(b) should be added to and form part of the award.
The reason‘why the opinion given under the latter part of
s. 13(b) should be added to and becomes part of the award
_is because the arbitrators have stated th_e award wholly or
in'part in the form of a special case of such question for the
opinion of the court.  This view is further strengthened by -
the circumstance that under s. 39 (1) (i), and appeal” is
provided only against an order on an award stated in the
form of a special case. The reason why an appeal is
provided for in such a case is that the opinion of the court
has to be added to and' form part of the award and it
therefore becomes a decision of the court, notwithstanding
the fact it is'.dncorporated in the award. There is no
provision for an appeal against an opinion given by the
court on a special case stated t& the court under the first
part of s, 13 (b) or againSf'the decision to state a special
case for the opinion of the ‘court for the reason that the
opinionis not a decision. Nor is it to ‘be incorporated in the
award. If. as a matter of fact, the opinion given by the court
on a special case stated under first part of s. 13 (b) is
binding on the arbitrators and has to be incorporatcd in the
award. there was no reason why the legislature should not

have provided for an appeal against the opinion or against
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the reference which led to the opinion. The. scheme of the
Act shows that the legislature wanted to provide for an
appeal only when there is to be a decision by the court
binding on the parties. not when it tenders an opinion
which is not binding on the arbitrators and which is not to
be incorporated in the award. It might be that the arbitrator
may choose to act upon the opinion. Buti that is not for the
reason that it is a binding determinatiori or a dec1snon We
have, therefore, no hesitation in hold:_ng that the appeals
are mcompetent
Section 85 (2) (a) is the saving clause It exempts the old Act
from complete obliteration so far as pending arbitration proceedings
are concerned. That would include saving of whole of the old Act
uptill the time of the enforcement of the award. This Section 85
/(2) (a) prevents the accrued right under thesold Act from being
affected. Savmg provision ‘preserves the existing right accrued.
under the old Act. There is a presumption that Legislature does
not intend to limit or take away vested rights unless the language
. clearly points to the contrary. It is correct that the new Act is a
remedial statute and. therefore, Section 85 (2) (a) calls for strict
construction, it being a repealing provision. But then as stated
above where one interpretation would produece an unjust or an
inconvenient result and another would not have those effects,
there is then also a presumption ‘in favour -of the latter.
Enforcement of the award, therefore. has to be examined on
the touchstone of the proceedings held under the old Act.
Varidbus decisions have been cited before us to show as to
‘what is a mere right and what is right accrued or acquired. We
have W examine this question with reference to the provisions of
Seelion 6 of the General Clauses Act if it could be said that when
the arbitral proceedings have commenced under the old Act, -a
party has dcquired a right to have the award given thereafter
enforced under the old Act. The question that arises for
consideration is if a right has accrued to the partyor it is merely
_an inchoate right. The three cases referred to, namely Abbott vs.
The Minister for Lands (supra) Hungerfort Investment Ltd. vs.
Haridas Mundhara & Ors. (supra} and D.C. Bhatia & Ors. vs,
Union of India & Anr. (supra) show that something more is
required for vested right Lo accrue. Right did exist but then
" nothing was done to show that any act was done or advantage
‘aken of the enactmerit under which thé right existed till it was
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repealed. An Act gave the right and the new Act which repealed
the old Act took away that right. Mere right to take advantage of
the provision of an Act is not a right accrued.

In ILT. Commissioner vs. Shah Sadig & Sons (sﬁpra) this
Court said that right which had accrued and had become vested
“continued to be capable of being enforced notwithstanding the
repeal of the statute under which that right accrued unless the
repealing statute took away such right expressly or by necessary
implication. In the case of Bansidhar & Ors. vs. State of Rajasthan
& Ors. (supra) this Court had said that what is unaffected by the
repeal is a right "acquired” or “accrued” under the repealed statute
and not “a mere hope or expectation” of acquiring a right or liberty
to apply for a right. In the case of Lalji Raja Sona vs. Firm Hansraj
Nathuram (supra) this Court had said that “a provision to preserve
the right accrued under a repealed Act."was not intended to
preserve the abstract rights conferred by the repealed Act. It only
applies to specific rights given to an individual upon happening of
one of the other of the events specified in. statute.” We think the |
observations of Lord Morris in Director of Public Works vs. Ho Po
Sang, (supra) are quite apt which have been quoted elsewhere in
the judgment, In M.S. Shivanda vs. K.S.R.T.C. (supra) this Court
again said that if the right created by the statute is of an enduring
character and has vested in the person, the right cannot be taken
away because the statute by which it was created has expired. In?
Hemilton Gell vs.White (supra) Court of Appeal referred to the
decision of the louse of Lords in Abbolt vs. Minister for Lands
(supra) In the case before it. the Court said that under the old Act
(the Agricultural Holdings Act, 1908) which was repealed by the
‘Agricultural Holdings Act, 1914 necessary event had happened
under which the tenant “acquired a right” which would accrue
when he was quitting his ho]diné to receive.compensation from tlifne‘
landiord. The event which occurred was the notice by the landl?rd
to quit to the tenant in view of a sale of the holding. While Section
11 of the 1908 Act treated this as unreasonable disturbance to the
tenant entitling him to cdmpensation, the latter Act of 1914
repealed Section 11. The Court held that in spite of the repeal of
Section 11 tenant had acquired right to claim compengation
inasmuch a4 hotice to quit was given to him wh§n Section 11 of
the eld At Was in operation. In Gajra/ Singh & .Ors. vs. Staté
Transpolt Appellante Tribunal & Ors. (supra) this Court said that
some pasiiiwe Act is required to be done for the right to accrué
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’

under enactment which is repealed In this case reference was
made to a decision of this Court in Gujarat Electricity Board vs.
Shantilal R. Desai (supra) where the Court had pointed out that
before Section 71 of the Electricity (supply) Act. 1948 was amended,
the appellant had issued a notice under Section 7 thereof, exercising _
the option to purchase the undertaking. It was held that a right
to purchase the electrical undertaking, which had aecrued to the
Electricity Board. was saved by Section 6 of the General Clauses
Act. In the case of G. Elkkambarappa & Ors. vs. Excess Profits Tax
Officer. Bellary (supra).there was repeal of an enactment levying
tax. No assessment had been made by the time the Act was
repealed and there could, therefore, be no liability. Nevertheless,
this Court said that liability to tax arose iimmediately at the end
of .the accounting period when the Act was in force though the
liability had not been uantified by assessment proceedings. The
Court upheid validity of the notice for assessment of proceedings
after the repeal of the Act.

Principles enurnciated in the judgments show as to when a
right accrues to a party under the repealed Act. It is not necessary
that for the right to accrue that legal proceedings must be pending
when the new Act comes into force. To have the award enforced
when arbitral proceedigns commenced under the old Act under that
very Act is certainly an accrued right. Consequences for the parties
agaiinst whom award is given after arbitral proceedings have been
held under the old Act though given after the coming into fqrc_:e of
the new Act. would be quite grave if it is debarred from chall'enging
the award under the provisions of the old Act. Structure of both the
Acts is different. When arbitral proceedings commenced under the-
old Act it would be in the mind of everybody, i.e.. arbitrators.and
the parties that the award given should not fall foul of sections 30
‘and 32 of the old Act. Nobody at that time could have thought that
Section 30 of the old Act could be substituted by Section 34 of the
new 'Act. As a matter of fact appellant Thyssen in Civil Appeal No.
6036/98 itself understood that the old Act would apply when it
approached the High Court under Sections 14 and 17 of the old Act
_for making the award rule of the Court. ii was only later on that
it changed the stand and now took the position.that new Act would
apply and for that purpose filed an application for execution of the
award. By that time limitation to set aside the award under the new
Act had elapsed. Appellant itself led the respondent SAIL in .
believing that the old Act would apply. Sail had filed objections to’

¢
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the award under.Section 30 of the old Act after notice for filing of
the award was received by it on the application filed by the
Thyssen under Sections 14 and 17 of the old Act. We have been
informed that numerous such matters are pending all over the
couniry where the award in similar circumstances is sought to be
enforced or set aside under the provisions of the old Act. We.
‘therefore. cannot adopt a construction which would lead to such
anomalous situations where the party seeking to have the award
‘set aside finds himself without any re‘medy.’We are, therefore, of
the opinion that it would be the provisions of the old Act that
would apply to the enforcement of the award in the case of Civil
Appeal No. 6036 of 1998. Any other construction on the Section
85 (2) (a) would only lead to the confusion and hardship. This
construction put by us is consistent with the wording of Section
85 (2) (a) using the terms “provision” and "in relation to arbitral
proceedings” which would mean that once the arbitral prbceedings
commenced under the old Act itrwould be the old Act which would
apply for enforcing the award as well. : .

" Because of the view of Section 85 (2) (a) of the new Act
which we have taken, it is not necessary for us to consider
difference in the repealing provisions as contained in Section 48
of the old Act and Section 85:of the new Act. We may, however.
note that under Section 48 of the old Act concept is of “reference”
while under the new Act'it is “commencement”. Section 2(e)' of the
old Act defines “refcrence”. Then under Section 48 the word L)Sed
is "to”, and under Scction 85 (2) (a) the expression is “in relation
to”. It, therefore. also appears that it is not quite relevant to
consider the provision of Section 48 of the old Act to interpret
Section 85 (2) (a). : o :

In Hoosein Kasam Dada (India) Ltd. vs. The State of Madhya .
Pradesh and others (1) this CoLlrt said that pre-existing right of
appeal is not destroyed by the amendment if the amendment is .
not retrospective by eécpress words. or necessary 1ngendrf}e“t‘ The
Afact that the pre-existing right of appeal continues to .emst,rvnust.‘
in its tum. necessarily imply that the old law which cr.eated that .
right of appeal must also exist to support the continuation of thﬁat‘
right. In this case, law had changed and the appellate authority (
could exercise jurisdiction only if the appeal Was accompanied by
the deposit of the assessed tax when before the amendment of the
provision it only 'provided for deposit of admitted tax. The Court

(11 (1953) S.C.R. 987. ‘
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said that any requirement for deposit of the assessed tax overlooks -
the fact of existence of the old jaw for the purpose of s‘uj:)porting
the pre-existing right where appeal could be filed only on depositing -
the admitted amount of tax. The law interpreted by this Court in
this judgment, it seems, is to what Civil Procedure Code
(Amendment) Act prfovided by clause (m) of Section 97 of the (;ode

of Civil Procedure (Amendment) Act. .
Parties can agree to the applicability of the new Act even
before the new Act comes into force and when the old Act is still
holding the field. There is nothing in the language of Section 85
. (2) (a) which bars the parties from so agreeing. There is, however,
a bar that they cannot agree to the applicability of the old Act after
the new Act has come into force when arbitral proceedings under
the old Aet have not commenced though the arbitral agreement
was under the old Act. Arbitration clause in the contract in the
case of Rani Constructions (Civil Appeal 61 of 1999) uses the
expression “for the time being in force” meaning thereby that
provision of that Act would apply to the arbitration proceedlngs
which will be in force at the relevant time when arbitration
proceedings are¢ held. We have been referred to two decisions—one
of Bombay High Court and the other of Madhya Pradesh High
Court on the interpretation of the expression “for the time being -
in force” and we agree with them that the expression aforementioned
not only refers to the law in force at the time the arbitration
agreement was entered into but also to any law that may be in
force for the conduct of arbitration proceedings. which would also
include the enforcement of the award as well. Expression “unless
otherwise agreed” as appearing in Section 85 (2) (a) of the new Act
would clearly apply in the case of Rani Construction in Civil
Appeal No. 61 of 1989. Partles were clear in their minds that it
would the old Act'or any statutory modification or reenactment of
that Act which would govern the arbltratlon We' accept the
submission of the appellant Rani Construction that parties could
anticipate that the new enactment may corfie. into operation at the
time the disputes arise. We have seen Section 28 of the Contract
Act. It is difficult for us to comprehend that arbitration agreement
could be said to be in restraint of legal proceedings. There is no
substance in the submission of respondent that parties could not
have agreed to the application of the new Act till they knew the
provisions thereof and that would mean that any such:agreement
as mentioned in thé arbitration clause could be entered into only
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" after the new Act had come into fofce. When the agreement uses
the expressions “unless otherwise agreed” and “law in force” it
does give option to the parties to agree that new Act would apply
to the pending arbitration proceedings. That agreement can be
entered into even before the new Act comes into force and it
cannot be said that agreement has to be entered into only after
coming into force of the new Act.

Mr. Desai had referred to a decisxon of the Bombay High .
Court (Goa Bench). rendered by single Judge in Reshma
Constructions vs. State of Goa (1). In that case arbitration clause
in the coniract provided as under :—

“Subject as aforesaid, the provisions of the Arbitration Act,

1940 or any statutory modification or re-enactment thereof

and the rules made thereunder and for the time being in

force shall apply to the arbitratlon ploceedmg undel this
clause.” :

The Court held that these terms in the clause disclosed that
the parties had agreed to be governed by the law which was in
force-at the time of execution of the arbitration agreement as well
as by any further statutroy changes that may be brought about in
such law. This is how the High Court considered the issue before
it :— _ " 4

“Considering the scheme of the Act, harmonious reading of

the said provision contained in sub-section (2) o{ Sec. 85

thereof would disclose that the reference “otherwise agreed”

necessarily refers to the intention of the parties as regards
the procedure to be followed in the matter of arbitration
proceedings and not to the time factor as-regards execution
of the agreements. It provides that though the law provides
that the provisions of the old Act would continue to apply
to the pending proceedmgs by virtue of the said saving

clause in, Sec. 85, it simultaneously provides that the ,

parties can agree to the contrary. Such a provision leaving

‘it to the discretion of the parties to the proceedings to

decide. about the procedure to be followed-other in terms of

the new Act or the old Act-is certainly in consonance with
the scheme of the Act, whereunder most of the provisions
of the new Act, the procedure reagarding various stages of
the arbitration proceedings is made subject to the agreement
to the contrary between the parties, thereby giving ampl(’

(1. (1999) 1 M.L.J. 482,
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freedom to the partles to decide about the procedure to be
followed in such proceedings; being so, it is but natura]
that the legislature in its wisdom has left it to the option of
the parties in the penging proceedings to choose the
procedure for such pending proceedings. The reference
“otherwise agreed by the parties” in Sec. 85 (2) (c) of the
new Act, therefore, would include an agreement already
entered into between the parties even prior to enforcement -
of the new Act. as also the agreement entered into after

enforcement of the new Act. Such a conclusion is but
" natural since the expression "otherwisc agreed” do not refer
to the time factor but refers to the intention of the pa'rtl‘eS
regarding apphcabillty of the provisions of the new or old -

Act.”
We. agree with- the H)gh Court on interpretatlon put to the

arbitration clause in the contract.
Section 28 of the Contract Act contains provision regarding
agreements in the restraint of legal proceedings. Exception 1 fo -
Sect1on 28 of the Contract Act 1does not render illegal a contract
by which the parties agree that any fiiture dispute shall be
referred to arbitration. That being so parties‘ can also agree that
the provisions of the arbitration law existing at that time would
apply to the arbitral proceedings. It is not necessary for the parties
to know what law will 'be in forcg at the time of the conduct of
arbitration proceedings. They can always agree that provisions
‘that are in force at the relevant time would qpply. In this view of
the mattér, if the parties have agreed that at the relevant time
Provisions of law as éx.isting at that time would apply, there
cannot be any objection to that. Thus construing the clause 25,
in Rani Constructions~(CA 61/99) new Act will apply. I
' Foreign Awards Act gives the party right to enforce the
foreign award under that Act. But before that right is exercised
Foreign Awards Act has been repealed. It cannot, therefore, be
said that any fight had accrued to the party for him to claim to
. enforce the foreign award underthe Foreign Awards Act. After the
repeal of the Foreign Awards Act a foreign award can now be
enforced under the new Act on the basis of the provisions
contained in Part II of the new Act depending whether it is'a New
York Convention Award or Geneva Convention Award. It is
UTprECthB of ti-c fact when the arbitral proceedings .cormmenced

i
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in a foreign jurisdiction. Since no right has accrued Section 6 of
the General Clauses Act would not apply.™ '

, In the very nature of the provisions of Foreign Awards Act
it is not possible to agree to the submisSsions that Section 85 (2)
a) of the new Act would keEp Act alive for the purpose of
enforcement of a foreign award given after the date of
commencement of the new' Act though arbitral proceedings in
foreign land. had commenced prior to that. It is correct that
Section 85 (2) (a) uses the words “the said enactments” which
would include all the three Acts, i.e., the old Act. Foreign Awards
Act and the Arbitration (Protocol and Convention) Act. 1937.
Foreign Awadrds Act and even she 1937 Act contain provisions only
for thé enforcement of the foreign award and not for the arbitral

‘proceedings. Arbitral proceedings and enforcement of the award
are two scparatle stages in the whole process of arbitration. When,
the Foreign Awards Act cloes not contain any provision for arbitral
proceedings it is difficult to agree to the argument that in spite of
that the applicability of the Foreign Awards Act is saved by virtue
of Section 85 (2) (a). As -a matter of fact if we examine the.
provisions of Foreign Awards Act and the new Act there is not -
much difference for the enforceinment of the foreign award. ‘Un’der
the Foreign Awards Act when the court is satisfied that the foreign
award is enforceable under that Act the .court shall order the
award to be' filed and shall proceed to pronounce judgment
accordingly and upon the judgment so pronounced a decree shall
follow. Sections 7 and' 8 of the Foreign Awards Act’ respectivel)’
prescribe the conditions for enforcement of a foreign award and
the ‘evidence to be produced by the party applying for its
enforcement. Definition of foreign award is same in both  the
enactments. Section 48 and 47 of the new Act corréspond to
Sections 7 and 8 respectively of the Foreign Awards Act. W]"lile
Section 49 of the new Act states that where the court is satisfied
that the foreign award is enforcéable under this Chapter (Chapter
I. Part I, relating to New York Convention Awards) the award is
deemed to be decree of that court. The only difference, therefore, .
appears to be that while under the Foreigh Awards Act a decree
follows, under the new Act foreign award is already stamped as
the decree. Thus if provisions of the Foreign Awards Act and the
new Act relating to enforcement of the foreign award ar juxtaposed

there would appear to be hardly any difference.

Again a bare reading of the Foreign Awards Act and the€
Arbitration (Protocol and Convention) Act, 1937 would show that
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these two enactments are concerned only with recognition and
enforcement of the foreign awards and do not contain provisions
for the conduct of arbitral proceedings which would, of necessity,
have taken placc in a foreign country. The provisions of Section 85
(2) (a) in so far these apply to the Foreign Awards Act and 1937 -
Act, would appear to be quite Superfluous. Litera] interpretation
would render Section 85 (2) (a) unworkable. Section 85 (2) (a)
p.rovides for a dividing line dependent on “commencement of
arbitral proceedings” which expfession would neces.san]y refer to
Section 21 of the new Act. This Court has relied on this Section
as to when arbitral proceedings commence in the case of Shetty's
Coiistruction Co. P. Ltd. vs. Konkan Railway Construction (1)
Section 2(2) read with Section 2(7)!" and Section 21 falling in Part-
I of th’e new Act make it clear that these provisions would apply
when the place of arbitration is in Ingia. i.e.. only in domestic
proceedings. There is no corresponding provision anywhere in the
new Act with reference to foreign arbitral proceedings to hold as
to what is (o be treated as “date of commencement” in those
foreign proceedings. We ‘would, therefore. hold that on proper
construction of Section 85 (2) (a) the provision of this sub-section
must be confined to the old Act only, Once having held so it could
be said that Section 6 of the General Clausés Act would come into
Play and foreign award would be enforced under -the Foreign
Awards Act. But then it is quite apparent that a different intention
does appear that there is no right that could be said to have been
acquired by a party when arbitral proceedings are held in a place
Ilesu]ting in a foreign award to have that award enforced under the
Foreign Awards Act. i :
We. therefore, hold that the award given on September 24,
1997 in the case of Thyssen Stahlunion CMBH vs. Steel Authority
of India Ltd. (Civil Appeal No. 6036 of 1998) when the arbiFraI
prdceedings commenced before the Arbitration and Conciliation
Act, 1998 came into force on January 25, 1996, would be enforced
under the porvisions of Arbitration Act, 1940. We also hold ~that
. clause 25 containing the arbitration 4greement in the case of My
~ S. Rani Constructions Pvi. Ltd. vs. Himachal Pradesh State Electriciy
Board (Civﬂ Appeal No. 61 of x999) does admit of interpretation
that the case is gove,rned by the provisions of the Arbitration and
Conciliation Act, 1996. We further hold that the foreign award
given in the case of Weslern Shipbreaicing Corporation vs.M/s.

(1) (1998) 5 s.C.C. 599..
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Clareheaven Lid. (Civil Appeal No.. 4928 of 1997) would be
governed by the provisions of the A:bltratlon and Conciliation Act.
1996. Thus we affirtn the decisions of the Delhi High Court in
Execution Petition No. 47 of 1996 and of the Gujarat High Court
in Civil Revision Application No. 99 of 1997, and set aside that of
Himachal Pradesh High Court m Civil Suit No. 52 of 1996.
Accordingly Civil Appeal ‘Nos. 6036 of 1998 and 4928 of

1997 are 'dismissed, while Civil Appeal No. 61 of 1999 is allowed.
Parties shall bear their own costs.

‘R.D, Civil Appeal no. él of 1999 allowed
Civil Appeal no. 6036 of 1998 and
Civil. Appeal no. 4928 of 1997 dismissed.
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' SUPREME COURT ) :

Before U.C. Banerjee and Brijesh Kumar, JJ." |

2000 -
Navember, 7.

Collector of Central Excise, Calcutta, etc.”
; v. , i
The Himalayan Co-operative*“Milk Producls Union Ltd.; etc.

. Central Exise Rules, 1944—sub-rule (1) of Rule 8—
Notification No. 105/80-C.E. daied 19.6.1980 issued by Central-

Government exempting the payment of excise duty on the goods
lrEl“ir‘lg under item 68 of the First Schedule to the Central Excise
and Salt Act 1944—Interpretation of. ‘ o
Held, that a bare perusal of the Notification shows that the
Central Government under Rule 8 (1) of the Central Excise Central
Rules exempts goods in respect of first clearance for home
Consumption by or on behalf of the manufacturer from one or
More factories upto a value not exceeding rupees thirty lakhs. The
€xemption would however be allowable on fulfilment of a condition
as contained in the proviso to clause (ii) of the Notification which
Says that an officer not below the rank of an Assistant Collectoy
~ of Central Excise is to be satisfied that the sum total of the valye
of the capital investment made on the plant and machinery
installed in the industrial unit manufacturing “said goods under
Clearance" is not more than rupees ten lakhs. On perusal of the
Proviso under” consideration it would be clear that.it does not refer

. to any other goods under clearance except the goods falling under
item 68 of the First Schedule to the Central Excise and Salt Act,

1944, : ]
Held, further, that the value of the capital inVestment has

to be in respect of the plant and machinery manufacturiqg the
Said goods viz goods covered under ltem No 68 of the Tariff,
clearances of which alone is taken into account in exempting from
Payment of excise duty under the Notification in question. The

Said goods in the present case is only liquid nitrogen. Thus the
Value of investment in the plants and machinery manufacturing

Other éoods not’ covered under Item 68 has no relevance nor it is

to be taken into account. N ‘
Held, further, that such notifications by which exemption

' Or other benefits are provided by the Government in exercise of its

. In the Supreme Court of India. e . o
’ Civil Appeal Nos. 77-78 of 1989 with 637 of 1991 (Tribunal's Appeal Nos. E/

2019 & 2021/84-C and E/2;73)36»C).
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statutory .'power. normally have some purpose and policy decision
behind it. Such benefits are meant to be provided to the investors
and manufacturers. Therefore, such purpose is not to be defeated
nor those who may be entitled for it are to be deprived by
interpreting the notification which may give it some meaning other
than what is clearly and plainly flowing from it. S
Case laws discussed. ' .
Appeal against the judgment of Customs, Central
Excise and Gold (Control) Appellate Trfibunal.
, . The facts of the cases material to this report are setl
out in the judgment of Brijesh Kumar, J.

‘BRIJESH KUMAR, J,

~_ Since the above noted two appeals involve a common
question‘ for deterinination. as to the interpretation of a Notitication
issued by the Central Government under sub-rule (1) of Rule 8 ol
the Central Excise. Rules, 1944, chmpt’ing goods falling under
[tem No. 68 of the First Schedule to the Central Excise and Salt
Act 1944, on fulfilment of certain conditions, the appeals are being
disposed of by this common judgiment. As usual in such cases, the
Revenue is trying to bring manufacturers wiihin jts net to charge
it with the excise duty whereas the manufacturer-respondents
trying to get out of it claiming benefit under the aforesaid
Notification. o
2. The brief facts of the case are that the manufacturer:
respondent, Himalayan Cooperative Milk Product Union Limitec
manufactures butter and skimimed milk powder etc. in its industrial
complex. For purposes of chilling plant of Dairy Unit, the respondent
seems to have installed a plant manufacturing liquid nitrogen
which item, un-disputedly falls under [tem 68 of the Excise Tarifl.
By means of Notification No. 165/80-C. E. dated 19.6.1980 the
excise duty payable on goods falling under Item No. 68, is
exempted in respect of the first clearances of the said goods for
" home consumption by or on behalf of a manufacturer from one or
more factories upto a value not exceeding ru pees thirty lakhs inter
alia, on thc condition that the (otal of the value of the capital,
investmen! madc from time to time, on the machinery installed for
manufacturing said goods is not more than rupees ten lakhs.
According to the manufacturer-respondents the total capit?ll |
investment in the plant and ;machinery manufacturing liquid
nitrogen is less than rupees ten lakhs, therefore the benefit ? .
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exemption [rom excise duty is admissible under the Notification in
question dated 19.6.1980.

- 3. The Assistant Collector, Central Excise, Siliguri Diviion
by order dated 5.9.1983 rejected the claim of the respondents and
confirmed the demand as raised by the Superintendent of Céntral
Fxcise under Central Excise Rules, observing that the respondents
are using all the plants  and machinery for purposes of
manufacturing all kinds vdrieties of excisable goods falling under
different Tarilf itcms, the total -value of capital investment of all
Plants and machineries, installed in the “said factory are to be
taken into acount and no .exemption on investment which was
more than ten lakhs was admissible. Thus according to the excise
authorities thc total value of investments in all the plants .
manulacturing butter and skimmed milk powder and other dairy
products as well as for manufacturing of Jigquid nitrogen was to be
taken into account. According to the respondents Himalayan
Cooperative Milk Product Union Limited the value of investment
on liquid nitrogen plant which alone is relevant is much less than ‘
rupees ten lakhs. The appeal preferred against the order of
Assistant Collector was also dismissed by the Collector (Appeals).
Central Excise, Calcutta by order dated 9.1.1984. Both the
authorities ‘have, however, held that liquid nitrogen itself is a
finished product and"falls under Tariff Item 68.. |

4. The respondents preferred an appeal before the Customs,
'Excise and Gold (Control) Appellate Tribunal, New: Delh'j.’ The
Appellate Tribunal by its order dated 21.1.1988 allowed the‘ appeaill ,
holding that the respondents would be entitled. for the ’l.)eneﬁtV
under the No/tification‘ of exemption. On facts though the Tribunal
remanded the matter to the original adjudicating authority for
tomputing the capital investment on plapt and 1nach1nf-:1y referab]e
to liquid nitrogen and the common plant and machinery in the
same industrial complex so as to'ascertaii the capital ipveslment
on generator uscd for the chilling water. ‘

A 5. We fecl it would be better to peruse the Notification j:lated
19.6.1980 exempting the payment of excise duty on goods fal‘ling
under Ifem 68 of the Tariff. It reads as follows : -

“in exercise ol the powers conferred by sub-rule (1) of rule 8 ol the Central -

Excise Rules, 1944, ahd in supersessiou of the notification ol the Govl. of

India in the Ministry of Finance (Depariment of Reveriue) No. 89/79-

Central Excises. dated the ls{ March 1979, the Central Governmc\-nl
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hereby exemp!s good.s,_lh‘lling under Item No. 68 of the First Scheclule (o the
Centrai Excise an{d Salt Act 1944 [1 of 1944). (hereinafter referred to us the
said goods). in respect of the first clearances of the said goods Jor home
consumplion by or on behalf of a manufacturer {rom one or more factaries
upto a value not exceeding rupees thirty lakhs, cleared on or afier the 1st
day of April in any financtal vear,, from the whole of the dutly ol excis€
leviable thereon : '

Provided thal during the period tommencing on the 19th day of
June 1980 and ending on the 31st day of Mgrch, 1981. the value of the
clearances of the said goods eligible for exemption under this notification
shall be subject Lo the followin% conditions, mamély — )

(i) The aggregate of the value of clearances eligible for exemption
contained in this notification during the aforesaid period. and the clcarances.
if any, already elfected by or on behalf ol a . manufacturer in terms ol the
exemption contained in the nolification No. 89/79»Ce:1tral Excises, dated
the isi March 1979 dforesaid. during the perlod commencing op the 1st

- day of April. 1980. shall not exceed rupees thirty lakhs; and

) {ii) The value of clearances eligible for exemption contained in this
nolilication during the aforesaid perit;d (:ommex‘umg on the 19th day of
June, 1980 and ending on the 31st day of March. 1981 ghall, in no c‘ése.
exceed rupees twentylour lakhs.

Provicded further that an officer not below the rank ol an Assista:ﬂ
Collector of Central Excise is satisfied that.thc sum total of the vatue of
the capital investment made from time to time on plant and machinery
installecl in the industrial unit in which the, said goods, under clearanf‘?"
are manifuctured. is not mnre Llnn rupees ten lakhs. (Underliued by us

IS

for Cmphaaisi

2. Where a factory producing the said goods is run at different times
during a ﬁn"mn.nl vear by different manl’acrurer; tHe total value of the
clearisices of the said goods from such l'actory ehglble for cxemPUOn under
this notification in such year shall not exceed rupees thirty lakhs.

3., Nothing contained in this notification shall apply to a manulacu.zrcr
il the tolal value of the said goods cleared. if any, for home consumption
by him or on his behalr from one or more factories in the preceding
financial ycar rxceeded rupees thirty lakhs.

Explariatlan 1-“While determining the sum total of the value of ihe
ly the face value of the investment at the time when

*

capital investment, on
h investment was made shall be taken into account, but the value of

suc
vestment made on plant and machinery which have been removed

the in
permanently from the |
be excluded from such delermination.

ndustrial unit or rendered unfit for any use shall
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Explanation II. -In this naotificiiym. the expression ‘factory” has the
meaning assigned Lo it in clause (in) ol srelion 2 of the Faclories Act, 1948
(63 of 1948). ’ .

Explanation 1ll. -For the purpose of computing the value of clearances

under this notification. the clearances of the said goods which are
exempted [rom the whole of the duty of excise leviable thereon by any -
other nolification issued under sub-rule (1) of rule'8 of the Central Excise,

Rules, 1944, and for the Ume being in force, shall not be taken into

account.”
A bare perusal of the Notification quoted above shows that
the Central Government under Rule 8 (1) of the Excise Rules-
exempts goods in respect of first clearance for home consumption
by or on behalf of the manufacturer from one or more factories
upto a value not exceeding rupees thirty lakhs. The exemption
would however be allowable on fulfilment of a condition as
contained in the proviso to clause (if) of the Notification which says
that an officer not below the rank of an Assistant Collector of
Central Excise is to be satistied that the.sum total of the value of
the capital investinent made on the pldnt and machinery installed
in the industrial unit manufacturing “said goocls under clearance”
is not more than rupees ten lakhs. On perusal of the proviso
under consideration, it would be clear that it does not refer to any
other goods under clearance except the goods falling under Item
68 of the First Schedule to the Central Excise and Salt’' Act, 1944.
In the beginning itself the Notification says that the goods falling
‘under Item 68 are to be referred to, in the Notification, as ‘said
. Boads’. According to own findings of the Assxstant Collector, liqu1d ,
nitrogen is itself a finished product and falis under Tariff Item No.
68. In that view of the matter the question of taking into-account
the value of the capital investment made on plants and machinery
Manutacturing goods other than covered unde ltem No. 68.does
not arise. We find no force in the submlsswns made on behalf of
the appellants that value of all plants and machinery manufacturing
butter and skimmed milk’ powder etc. has also to be added up so
as to find out as to whether total value of the capltal investment
in the plant and machinery is rupees ten lakhs or more. In our
View the value of the capital investment has to be in respect of the-
Plant and machinery manufacturmg the “said goods” viz. goods
Covered under Item No. 68 of the Tariff, clearances of which alone
IS taken into account in exempting from payment of excise duty
Under the Notification in question. The said goods in the present



252 . ' PATNA SERIES VOL. LXXX (2)

case is only liquid nitrogen. Thus the value of investment in the
plants and machinery manufacturing other goods not covered
under Item 68 has no rclevance nor it is to be taken into account.
6. The Tribunal while allowing the appeal followed a decision
of Bombay High Court reported in Devidayal Electronics & Wires
~ Ltd. and another versus Urion of India and another (1)' The similar
notification in respect of an carlier year was under considecration
before the Court. It had been noticed that two words have been
used in the Notification namely, the ‘factory’ and ‘industrial unit’.
The two expressions would be presurned to have been used for
dlfferent meaning. It was held that mdustl fal unit would mean
sorhethmg other than the factory which would be a separatc
isolate part of the plant which ié exc]usnvely used for manufacture
of goods for which exemption is claimed. Learned counsel for the
appellants tried to distinguish the case on facts. We, howcvm: find
that in principle what has been held in Dev1daya] (Supr"l] as
followed by the Tribunal, cannot be said to be an incorrect view,
The factual deviation would ke a maliter on facts of each case. The
other case which the Tribunal has referred to is reported in Golden
Press versus Deputy Collector of Central Excise, Hyderabad and
Another (2) In this case a notice was issued on the manufacturer
of cartons as (o why pcnalty be not imposéd since the goods.
manufactured werc removed without payment of d‘uty.v It was
pleaded that cartons werc exempted under a notification exempting
all products of printing industry. The Court. however, held that
cartons though may be printed. cannot be held to be producl of
printing industry. They will be relatable to packaging industry-
Hence, the benefit. as pleaded. was not admissible. In so far as the
other arguments raised about the value of the investment madc
for manufacture of printed cartons. it was held that cost of cutting
‘machines etc. could not be excluded which according to the ’
manfacturer was not used for printed cartons. The argument, that
the valuc ol the investment in the p]ant and- machinery
mclnufar‘iurmg a particular item under a separate tariff would
taken into consideration was not accepted. The language
ion notification as involved in thal casc was qudtcd
/

alone be
of the exempt
which was to the cifect :
“The sum total of the value of the capital investment mad?
from time to time on plant and machincry installed in the

e
industrial unit in which the goods under clearance arc

]‘)8:l (16) I.L.T. 30 {(Bom)

(1)
1087) (27) BT 273 (A. P

2) (
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manufactured is not more than rupees ten lakhs”. (As

quoled in Para 22 (b) of the judgrnent).

rupeecs ten laksh or more. In our view the value of the it is
then observed that according 1o the said notification total value of
the entire machinery in the industrial unit should be taken into ‘
account: as there was no occasion for allocating. the machmery
between various- goods mianufactured thercin and by way of an
example, it was observed that it may crcate comphcatmns where
a factory manuiacturing goods falling under more than one tariff
item but has only one getnerator of power plant. so in such ,cases .
in what manner generator or power plant was to be allocated
between two items. The plea raised was negatived and it was held
that total value of the entire machinery in the industrial. unit
should be taken into account. At this stage.-it would be appropriate
to point out the difference in the language used in two notifications.
We find that in the Notilication dated 19.6.1980, with which we
are presently concerned, the provise to clause (ii) of the Notification
says “.....the capital investment made from time to lime on plant
and. machinery installed in the industrial unit in which the said
goods under clearance are manufactured.. . The expression
"said goods” is not used in the Notification interprcted in the case
of Golden Press (supra). The “said goods” signifies or identifies the
goods which are. covered under Item 68.in respect of which
exemption has.becen granted. But the word "gaid” is not used in
the Notification undcr consideration in the case of Golden Press
(supra) as indicated above SAVS "iiiiiieeins industrial umt in which
the goods under cleararce are manufactured.......... . The goods
have not been specified by using the expression “said goods. In the
Notification dated 19.6.1980. as already indicated earlier. the
goods falling under_item 68 aré to be referred as “said goods”.
Thercfore. in our view it will not be possible to take into
" consideration the .value of investment of all the plants and
Mmachinery manufacturmg different items viz. goods other than the

‘said goods”. .
7. In our view the Tribunal rightly preferred the view take

in the case of Devidayal (supra). The factual hurdles like &
common’ generator may be in use by different units in the factor;
complex as indicated in the case of Goldert Press (supra) can well
be worked oul by devising proper method while apportioning the
value of diffcrent plants propor tionatelv. In no way such hurdle,
as posed. would (‘hange 1he meanmg of a Notification which on the
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face of it and by the plain language used therein has unambiguous
and clear mearning. i

8. Such Notifications by which exemption or other benefits
are provided by the Government in exercise of its statutory power.
normally have some purpose and policy decision behind it. Such
benefits are meant to be provided to the investors and
manufacturers. Therefore. such purpose is not to be defeated nor
those who may be entitled for it are to be deprived by. interpreting
the notification which may give it some meamng other than what
is'clearly and plainly flowing from it.

9. In view of the discussion held above, we find no merit in
the appeals and they are hereby dismissed. No order as to costs.

- N\

S.D. Appeals dismissed. -
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SUPREME COURT

Before K.T. Thomas and R.P. Sethi, JJ."

2000
November. 14.

Ramon Services Put, Ltd.”
) V.
Subhash Kapoor and others.

Advecate—striking work in courl on caJl of Advocates'
Association—whether to bear the pecuniary loss suffered by his
client due to his non-appearance. .

When. the advocate: who was ‘engaged by a party was on
strike, there is .no obligation on the palt of the court either to wait
© or to adjourn the case on that account. The advocate would also
be answerable for the consequénce suffered by the party il the
non-appearance was solely on the ground of stnke call by Advocates'
Association ,

Held, that when an advocate opts to strike work or boycott
the court he must be pr epaledv to bear atleast the pecuniary loss
suffered by the client who entrusts his brief to the advocate with

all canfidence that his case would be in safe hands of that

. advooat(‘ .
In cases where court is satisfied that rhe ex-parte order,

Passed.due to the absence of an advocate pursuant to any strike
call, could be set aside on terms, the court can permit the party
to realise the costs from the advocate concerned. without driving
Such party to initiate another leéal action against the advocate.

Case laws discussed.
Appeal against the ]udgement of Delhl High Court

~ The facts of the case material to this report are set out-
in the judgement of K.T. Thomas, J. :

THOMAS, J.

Leave granted. ]
| Another ticklish issue concerning legal profession has

Winched to the fore which, perforce, has to be decided by us in X
this case. Should a litigant suffer penalty for his advocate boycotting
the court pursuant to a strike call made by. the association of -

In the Supreme Court of India. ’
Civil Appeal No. 6385 of 2000 (Arising out ol SLP © No. 19489 of 1999}
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which the advocate was a member ? The question arose in this
case alter thce suit was decreed exparte by the trial court in
conscquence of the non-appearance of the counsel on a day fixed
for hhearing. on the premise of the strike call.
Appcllant-company was in occupation of a builcling as
tenant at Barakhamba Road. New Deihi. A suit was filed against
the appellant for eviction from the building and other consequcntial
reliefs which was resisted by the appellant by raising various
contentions. Issues in the suit were framed by the court and the
case was posted to 26.8.1998 for trial. None of the advocates
belonging to the firm of lawyers which was engaged by the
appeallant did not appear in the court on the day-because the
advocates werc on a strike called by the advocates association
concerned. As nobody for the appellant was present the court set
the defendant ex-parte and evidence ol the plaintiff was recorded.
“Appellant whose. place of busingss was in Mumbai, on coming to
"~ know of the developmeénts, applied under Order 9 Rule 7 of the
Code of Civil Procedure (for short the “Code"). But the application
was dismissed and eventually the suit was decreed on 13.1 1.1998.
Thereafter. appellant filed an application to set aside the exparte
decréc. The said application was dismissed by ‘the trial court. for .
which the following reasoning. inter alia. has been stated :|
Tt is settled law that strike or boycotl by the advocates is
J1o ground for adjournment. Hon'ble Supreine Court in
Mahabir Prasad Singh vs. Jacks Aviation {1998-RLR-SC-
644) has held that all the courts have to do judicial
business during court hours. It is the solemn duty of every
lawyer to attend the court. The defendant and the counsel
very well know that the case was fixed on 26.8.98 for
plaintiff's evidence. Counsel for the defendant (at least 8
counsel had been engaged by the decfendant) and the-
defendant delfberately digl not appear on 26.8.98. There-is
no bona fide or recasonable ground put forward by the
defendant or their counsel for non-appearance. They were
knowing the consequences of non-appearance. [ t\hercfore;
find no ground in allewing the application under ‘Order 1X
R 16 CPC. The application is hereby dismissed with costs.”
Appellant thercafter approached the High Court with ?n
peal against the aforesaid order. The High Coert concurred with
wsoning of the trial court and dismissed the appeal. Learned
e while dismissing the appeal stated thus :

ap
the ree
Single Judg
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"In my considcred opinion. the proposition of law as laid
down in the decision of the Supreme Court in Mahabir
Prasad Singh's case (1999 (1) SCC 37) squarely = pnlied 1o
the facts of the present case. There was negligence and totai
lack of bona fide on the part of the defendants and
theretore. they are not entitled to any relief in the present
appeal. The appeal stands dismissed as w:thom any merit
leaving the parties to bear their own costs.”

We have no doubt that the legai position adumbrated Ly the
Additional District Judge as well as the High Court cannot be .
taken exception to. When the advocate who was engaged by a
party was on strike there is no'obligation on the part of the court
either to wait or to adjourn thé casc on that account. Time and
again this Court has said that an advocate has no right to stall the
court procecdings on the ground that advocates have decided to
strike or to bovcott the courts or even .boyéott any particular
courl. Vide U.P. Sales Tax Service Assoctation vs. Taxationin Bar
Association. Agra & ors. (1995 (5) SCC 716). K>John Koshy & ors.
vs. Dr. Taralkeshwar Prasad Shcaw (1928 (8] S.C.C. 624): Mahabir
Prasad Singh vs. Jacls Aviaiion (1999 (1) SCC 37} and Koluitumoniil
Razalc vs, State of Kerala (2000 (4) SCC 465). . .

Mow the party says that his absence mnay be viewed [rom a
broader ang]e‘parriculaf]y on account of the following background
Appellant company is situated at Mumbai and the court in which
the suit was f(iled is situated in Delhi. On 24.8.1998 the counsel
{or the éppellant {ransmitted a message to the appellant that none
of the advocates would atiend the court due to the strike call on
26.8.1998. Appellant sa‘vs that it ‘was not possible to make
arrangements for appcarmq in court on the succeeding day at
such a short note and from such a long distance. He would have
thought that the courts ‘could not function when the advocates
“were on strike- though he later realised thal it was a wrong
assumption. e made out a case Ior setting aside the ex-parte
order, at lecast on some terms because his non-appearance was
attributable entirely to the firm of aclvbcateswhom he engaged (M/

s. B.C. Das Gupta & Co.). .
In view of the alorcsald stand of r‘le appcllant we passed

the folowing order on 8.5. 2000 :
“We tentatively propose to set aside the exparte judgment
on some terms, liké payment of costs to the other side,
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’beéausc petitioﬁer‘s counsel was absent in the .trial'courl;
wﬁcn the case was calléd as he was participating n the
lawyers' strike. But it is difficult for us to mulct the
petitioner with the cost portion as he is innocent. chc? we
issue notice to M/s. Das Gupta & Co. lawyers of Dethi. to
show -cause why the petitioner shall not be permiited to
realise the said cost amount from the said advocats." :

' ~A‘rep1y affidavit has been filed on behalf of the said firm of
advocates. It is admitted in the affidavit that the firm was engaged
by’ the appellant_i.h the said suit. The deponent tried to explain
- their non-appearance on two factual premises. First is that when
thé firm came to know that Delhi Bar Association resolv’e:d to
boycott the court of Additional District Judge, Delhi, appellant was
informed of it and expressed the.inability of the advocales to
~ appear before the said court on 26.8.1998. Second is that in spite

of such communication a member of the lawyers' {irm made an
_ attempt to reach the court concerned. but-he did not succeed as
he was prevented by the other striking lawyers. The following is

the statement made by the firm of advocates regarding’ their
absence in the court : '

“That on 26.8.1998, a member of our firm visited the court
of the aforsaid learned ADJ. However the office bearers and
members of Delhi Bar Association did not allow any counsel
to appear bcfore the court of aforesaid learned ADJ. Therefore
we could not appear in the aforesaid matter on 26.8.1998

and the aforesaid learned ADJ was pleased to pass the
following order. ’

About the second facet of the explanation offered by the
lawyers' firm there is no direct information from the particular
person who is said to have tried to enter the court or as to who
were the ‘persons who prevented him from entering the court. Even
the name of the advocate member of the firm. who tried to enter
the court hall has not been mentioned. Be that as it may, if the
firm of advocates thinks that they really wanted to attend the
court but were physically prevented by somebody else from doing

so it is open to the counsel concerned to resort to such steps as
against those persons. ‘

, But the fact remains that appeal was set ex-parte due to
the absence of the appellant and his counsel in the court when the

case was taken up for hearing. In the special circumstances of this



VOL. LXXX (2) THE INDIAN LAW REPORTS 259

case we are inclined to sel aside the ex-parte order dated 2G.8. 19398,
on some terms. . '

Appellant shall pay a suin of Rs. 5000/- as costs to the
respondent/plaintiff within onc month from tdday and on such .
payment (or deposit with the trial court) the ex-parte order dated
26.8.1999 would stand set aside.

New comes the question of syphoning the said burden on
to the advocate. Should the advocate be mulcted with that amount
as he is primarily instrumental for setting his client ex-parte. Shri
M.N. Krishnamani. learned senior .counsel. after disowning the
liability of the counsel, adopted the alternative plea on that score
like this:. Till 10.9.1998. when the apex Court pronounced in
unmistakable. terms while deciding Mahabir Prasad Singh's case
(suprd) that baycott of the court by the advocate is unquestionably
illegal. the legal fraternity took it for granted that the courts would
not proceed with the cascs during strike periods. The following can
he extracted from the written submission made by the senior
counsel : 3 '

“The courts were sympathesing with the Bar and would
agrec for not dismissing cases for default and to take up the
matter of disposal only if both the parties in person agrec
for an adjudication. This practice of the court _unofﬁciai]‘.y
co-operating with the strike and agreeing or adjourning the |
cases lulled the lawyers into a bona fide belief that even. if -
he did not appéar, the courl would not do any harm to the
case. It was in this belief and in t;his legitimate expectation
which emanated on the basis .of the convention and the -
practice for over 3 to 4 decades. the lawyers either
participated in the strike and several'of them were really
physically prevented from entering thc courts. l\"lost Cff th?
lawyers participated passively rather than actively in strikes.

Shri Krishnamani, howeyer. made the present position as

unambiguosly clear in the foHQWIng words..: o
“Today. if a lawyer participates in_a Bar Asgocneft;on ?
boycott of a particular court that is ex fac’Ie bad 1n. 'vlew o
the clear declaration of law by this ‘l'lonble Ct".'l.UlL Now.
even if there is a boycott call, a Jawyer can boldly ignore the ,
same in view of the ruling of this Hon'ble quﬂ.i~n 1999 (1)

scc 37.7
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Though we appreciate the stand of the senior counsel thal
an advocate would hereinaficr venture to ignore the voveott call.
I am unable to agree with the learned scrior counsel thal the
couris had earlier sympathized with the Bay az‘mlAaL:'ccd 1o adjourn
cases during the strikes or boyeotts. Il any court had adjourned
cases dmmgj such periods it was not due lo any sympathy for the
strikes or hoycotrs, but due ¢ helplessness in certain cases Lo do
othcrwise withiout the aid of a counsel. Nor do we concede to the
contention that this Court declared the legal position only w hen
Mahabir Prdscd Singh (stipra) was decided that strikes or boyeotts
arc.illegal. We have cited supra the earlier derisions rendered by

" -this Court in tune with the same stand.

Therelore, we permit the appellant to realise half of the said
’amount of Rs. 5000/- from the firm of advocates M/s. B.C. Das -
Gupta & Co. or from any one of its partoers. Imtxa]ly we thoughi
that the appeliant could be permitted to realise the whole amount
from the said firm of advocat’es, However, we are inclined to save
the firmn from bearing the (‘osis'partially since the Supreme Court
is adopting such a measure f01 the first time and the counsel
would niot have been conscious of such & & consequence beftalling
themn. Nonetheless we put ihe profession to notice that in future
the advocate would: also be answerable for the consequence
suffercd by the party if thc non-appearance was solely on the
' gmund of a strike call. ft is unjust and inequitable to cause the
paity alone’ to suffer for the self imposcd dereliction of his
advocate.. We'may further add that the litigant who suffers entirely

on account of his advocate's non- appearafce i couri, he has also
thL remedy to sue the advocate for damages but that remedy
would remain unaffected ‘by the course adopted in this case. Even
s0, in situations like this. when the court mulcts the jparty with
‘costs for the failure of his advocate 1o appear. we make it clear
“that the same court has power to permit the party to realxbe the
costs from the advocate concerned. However, such direction can.
be passecd only alter affording an opportunity to the advocate. If he
has “nyJLlStlhdb]e cause the courl can certainly absolve him from
such a liability. Bul the advocate ean not get absolved mere ly on
the ground that he did not attend the court as he or his-
association was on a strike. If any advocatc claims that his right
to stiike must be, without any loss to him but the loss must only
be for his innocent client such a claim is repugnant to any

principle of fair-play and eanons of l”ih](‘b So when he opts to
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Strike work or boycott the court he must '1:: well be prepefrc:d to
bear at least (he pecuniary loss suffered by the litigant client who
entrusted his !wief to that advocate with all cdnf_idence that his
Causce would be safe in the hands of that advocate.

In all cases where court {s satisfied 1hat the ex-parte order
(passed duc to the absence of the advocate pursuant to any strike
call) could be set aside on terms the court can as well permit the
barty to realisc the costs from the advocate concerned without
driving such party to initiate another legal action .against the
advocate. ’

We my also observe that it is open to the court as an
alternative course to permit the party (while setting aside the ex
parte arder-or decree carlicr pa_ssed'in his favour) to realise the
cost fixed by ihe court for that purpose, from the counsel of the
other party whose absence caused the passing of such ex parte
order. if the court is satisfied that such absence was due to that
counsel boycotting the court or participating in a strike.

We, thercfore, dispose of this appeal with the above direction.

X
N

SETHI, J. ' o ' ‘ ,

_ I agree both with the reasonings and the conclusions
arrived at by ‘l"hdmas_. J. in his lucid judgment. However, the
matter being important having far reaching cffects on the institution
of the judiciary. and for my views with respect to the role of the
Courts during strikes by Advocats, 1 have opted to pen down my
own observations in addition, '

' Persons beloniging to the legal profession are concededly the
elite ol the society. TheyAhave always been in the vanguard of
progress and development of not only law but the Polity as a
Whoie. Citizenary looks at them with hope and expe‘ctations for
traver:5i11g on the new paths and virgin fields to be marched on by
the society. The prolession by and large, till date has undoubtedly
berfm—med its duties and obligations and has never hesitated to
Shoulder its responsibilities in larger interests of the mankind. The
lawyers, ‘who have been acknow.l‘cd“gcd bel‘r'lg sober, task oricnted,
Professionally responsible stratum of the population, are further
obliged to utilise their skills for socio-poliltical maodernization of the
Country. The lawyers are a force for t’he preservance and
Strengthening of constitutional goverm:nem. qs they are guardians

of the modern legal system.
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After independence the cancept of social justice has bcome
a part of our legal system. This concept gives meaning cmd
significance to the democratic ways of life and of making the life
dvnamic. The concept of welfare state would remain in oblivion
uwnless social justice is dispensed with. Dispensation of social
justice and achieving the goals set forth in the constitution are not
‘possib]ef without the Active, concerted and dynamic efforts made
by the person concerncd with the justice dispensation system. The
prevailing ailing socio-economic-political system in the country
necds treatment which can immediately be provided by judicial
incision. Such a surgery is impossible to be performied uniess the

#*3ench and the Bar make concerted effort. The role of the members
of the Bar has thus assumed great importance in the post
ihdependent era in the country.

Gencerally strikes are antithesis of the progress, prosperity
and development. Strikes by the professionals including the
Advocates cannot be equated with strikes under taken by the
industrial worlkers in accordance with the statutory provisions-

- The services rendered by the advocates te their clients are regulated
by a contract between the two besides statutory limitations.
restrictions and guidelines incorporated in the Advocates Act, the
Rules made thercunder and Riiles of proeedure adopted by th¢
Supreme Court and the High Courts. Abstaining from the courts
by the Advocates, by and large, does not only affect the persons
belonging to the legal profession but also hampers the process of
justice sometimes urgently needed by the consumers of justice.
the litigants. Legal profession is essentially a service griente'd
prdfession. The relationship between the lawyer and his client is
one of thgst and confidence. : :

With the strike by the lawyers, the process of court ilut:cnded
to secure justice is obstructed which is unwarranted ux?derf S::e
nrovisions of the Advocates Act. Law is no tra’de‘and br'(i:‘eoflsui‘ﬂ oe}
litigents not merchandise. This Cowt in rhe Bar cord its
Mcharashira v. M.V. Dabholicar & Ors. (1) ptaced on re
expectations from the Bar and ob§ervc~:d ! .

~We wish to put beyond cavil the new call to the lawyer ”:.

the economic order. In thg da_s_ls ’abeqfi, legal aid to ’Fhe por}—
and the weak, public interest litigation and other rule-o ]
jaw responsibilities will demmand a whole new range ©

ised soci ] with
€ 5 1T r organised social groups
responses from the Bar 0 e

M-M 5
(1) (1976) 2 s.C.C. 291,
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the hope of democracy is the
ontiersmen of the law in this

developing area and what we have observed against
solicitation and alleged profit-making vices are distant from

such free service to the the community in the jural sector

as part of the profession's tryst with the People of India.”

“In Pandurang Dattatraye Khandekar v, Bar Council of
Maharashtra Bombay & Others (1) it was observed that, “An
advocate stands in a loco parent is towards the litigants. Therefore,
he is €xpected to follow norms of professional ethics and try' to
Protect the interests of his client in relation to whom he occupies
a position of trust. Counsel's paramount duty is to the client. The
Is entitled to receive disinterested, sincere and honest

lawyer members. Indeed,
.dynamism of the new fr

client
treatment”. It would be against professional etiquette of a lawyer
to deprive his client of his services in the court on account of

Strike. No advocate can take it for granted that he will appear in
the court according to his whim or convenience. It would be

Against . professional ethics for a lawyer to abstain from the court
When the cause of his client is called for, hearing or further

Proceedings. \'
This Court in Tahil Ram Issardas Sadarangani & Ors. v.

Ramchand Issardas Sadarangani & Anr. [1993 Supp. (3) SCC 256)
While deprecating the decreasing trend of service element and
inc‘feasing trend of cominercialisation of legal profession, pointed
Out that it was for the members of the Bar to act and take positive
Steps to remove such an impression before it “is -too ]ate.‘By~
,striking work, the lawyerws fail in their contractual and professior?aJ
dut}’ to ‘conduct the cases for which they are engaged and palc‘L
In Cdmmon Cause, A Regd. Soclety v.  Union of Inc.lfa & Ors (2}.d1t
Was observed. "Since litigants have a fundamentalsright to spee ty
Justice as observed in- Hussainara Khatoon v. Home Secy.. S;]a e
f Bihar (3) it is essential that cases must proceed \yhen they
APpear on board and should not ordinarily be adjourned on
ACcount of thé absence of the lawyers unless there ar.e’cogent
Teasons to do so. If cases get adjourmed time and afgai_n d.ue to
“€Ssation of work by lawyers it will in the end result in erosion of

Aith in the justice delivery system which will harm the image and
’ f

dlgnity of the Court as well”. .

. (‘” (1984) 2 s.C.C. 556.
( ) l19gg) 5 S.C.C. 557.
) (1980) 1 s.C.C. 81.
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) Noting casual and indifferent attitude of some of the lawyer®
and expecting improvement in quality of service this Court in In
Re : Banjiv Datlta, Depuly Secrelary, Ministry of Information &
Broad Casting, New Delhi, etc. (1) held :

“Of late, we have been coming across several instanceS
which can only be described as unfortunate both for theé
Jegal profession and the administration of justice. It becomes:
_therefore, our duty to bring it to the notice of the members
of the profession that it is in their hands to improve thé
~ quality of the service they render both to the litigant-publi¢
and to the courts, and to brighten their image in the€
society. Some members of the profession have been adopting
perceptibly casual approagch to the practice of the professiorn
as is evident from their absence when the mattérs are called
out, the filing of incomplete and inaccurate pleadings-many
time even illegible and without personal check and
verification, the non-payment of court fees and process fees:
the failure to remove office objections, the failure to take
steps to serve the parties, et al. They do not realise the
seriousncss of these acts and omissions. They not only
amount to the contempt of the court but do positive
 disservice to the litigants.and creaté embarrassing situatio”
in the court leading to avoidable unpleasantness and delify
" in the disposal of matters. This augurs ill for the health ¢
our judicial system. ‘ ‘

T‘he‘legal’profession is a solem and serious occupation. It :Z
noble calling and all those who belong to it are its honourab
members. Although the entry to the profession can bé ha®.

< €
by acquiring merely the ql,;;gliﬂcation of technical competent

) ts

the honour as a‘ professional has té be maintained bY 11:16
‘members by their exemplary conduct both in and outtsher
o ¢

the court. The legal profession is different from

n

professions in that what the lawyers do, affects not Onlyt: e
individual but the administration of justice which 15 ber
mber.

foundation of the civilised society. Both as a leading M,
of the intelligentsia of the society and as a respOﬂS’b r
citizen, the lawyer has to conduct himself as a ‘model fo
~others both in his professional and in his private an V
life. The society has a right to expect of him suc p
behaviour. 1t must not be forgotten that the legal professi‘z, '
has always been held in high esteem and the',memP-e’l‘iEa/

| (1) (1995) 3] 8.C.C 619.
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played an enviable role in public life. The regard for the

legal and judicial system in this country is in no small

measure due to the tireless role played by the stalwarts in

the profession to strengthen them. They took their profession
seriously and practised it with- dignity, deference and

devotion. If the profession is to survive, the judicial system

has to be vitalised. No service will be too small in making

the system efficient, effective and credible, The casualness
and indifference with which some members practise the
profession’ are certainly" not calculated to achieve that
purpose or to enhance the prestige either of the profession
or of the institution they are serving. If people lose confidence
in the profession on account of the deviant ways of some of
its members, it is not only the profession which will suffer
but also the administration of justice as a .whole, The
present trend unless checked is likely to lead to a stage
when the system will be found wrecked from within before
its wrecked from outside. It is for the members of the
profesg,’ion to introspect and take the corrective steps in
time and also spare the courts the unpleasant duty. We say

no more.” : o
In Brahma Pralkcash Sharma v. State of U.P. (1), .a Constitution

Bench of this Court held that a resolution passed by the Bar
Association expressing want of confidence in the judicial officers
amounted to scandalising the court to undermine its authority
Which amounted to contempt of court. In Tarini Mohan Barari, Re
! [AIR 1923 Cal. 212] the Full Bench of the High Court held that
Pleaders deliberately abstaining from attending the Cf)urt and
taking part in a concerted movement to boycott the court, was a
Course of conduct held not j‘ustiﬁed. The pleaders had duties and »
Obligations to their clients in respect of matters entrusted t(.) them
Which were pending in the courts. They had duty‘ and ob{lgat.ion
to Cooperate with the court in the orderly administration of justice. _
BOYcotting the court was held to be high handed and unjustiﬁe.d,}
In Pleader, Re : {AIR 1924 Rang 320] a Division. Bench of the AHigh ,
ourt held that a pleader abstaining -from;appeanng_in the QOurt
Without obtajning his client's consent and leaving him undefended.
‘Amounted to unprofessional ‘conduct. In U.P. Sales Tax Service
Association v. Taxation Bar Association, Agra & others (2} this

%Qlllt_observed ;
1} (1953) s.C.R. 1169

) (199s) (5) scC. 716
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~ the judicial system in ‘general and the litig
. particular and to themselves in the estimate o

PATNA SERIES . VOL. LXXX (@),

"Itl has been a frequent spectacle in the rec

ent past t0
witness that advocates strike work and boycott the courts
LY

at the slightest provocaticn over looking the harm caused t©
ant public 17

2 bf the generd
public. An advocate is an officer of the court and enjoy$ 2
special status in the society. The workers in furtherance ©
collective bargaining organise strike as per the provisions 0

the Industrial Disputes Act as a last resort to compel the
management to concede their legitimate demands. ‘

It is not necessary to go into the question whether the

advocates, like workmen, have any right at all to" g0 on

strike or boycott. court. In Federal Trade Commissiont V*

Superior Court Trial Lawyers’ Assn. 493 US 411 the attorncy®
who regularly accepted court appeintments to réprcscn
indigent defendants in minor felony and misdemeﬂam’lr
cases before the District of Columbia, Superior Court sought
an increase in-the statutorily fixed fees they were paid fof
%he work they had done.'When their lobbying efforts to get
increase -in the. {ees failed, all the attoi-rieys, as a group
agreed among themselves that they would not accept any

new cases. after a certain date, if the District of Columbi2

had not passed legislation providing for an increase in theirl

1’easT The Trial Lawyers Association to which the attorneyS:
belonged supported and publicised their agreement. Whem
:t’\’lfay _are not ac‘cepting the briefs which affected the District’s
‘criminal justice system. the Federal Trade CommissioD
(FTC) filed complaint against the Trial Lawyers’ Assoéiatioﬂ
complaining that they had entered into a conSplrac to fix
prices ’and go in for a boycott which was an unfair gnethod
-qf competition violating Section 5 of the 'Federal Trade
Commision Act (15 USCS 45). The administrative law judge
rejected various defences of the Association and

. recommended that the complaint to browbeat the boycott

be. disr?issed. The Cowt of Af)peals for the District of
Columbia reserved the FTC order holding that the attorneyS
are protected by Federal Constitution's First Afnendrhe)l,’lt
etc. On certiorari, majority of USA Supreme Court s eakil".g
through.Stevcns, J, held that the lawyers had no rgtectiof‘
of the First Amendment (frfee speech) and the actli)on of th€
group of gttorneys to boycott the courts constituted res;‘treijﬂt
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which

of trade within the meaning of Sectiori 1 of Shreman Act
against unfair method of competition. Though the object
was enactment of a favourable legislation. the boycott\ was
the means by which the attorneys sought to obtain favoiirable
legislation. The Federal Constitution's First Amendment
does not protect them. ’ '

In Mahabir Prasad Singh v. Jacks Aviatioin Pul. Lid (1) to
one of us (Thomas. J.) was a party observed :

“Judicial function cannot and should not be permitted to be
stonewalled by browbeating or bullying methodology, whether
it is by litigants or by counsel. 'Judicial process must run x
its even course unbridled by any boycott call of the Bar. or
tactics of filibuster adopted by any member thereof. High
Courts are duty bound to insulate judicial functionaries
within their territory from being demoralised due to such
onslaughts by giving full protection to-them to discharge
their duties without fear. But unfortunately this case reflects
apathy on the part of .the High Court in affording such
protection to a judicial functionary who resisted, through
legal mcans, a pressure strategy slammed on him in open

court.”

It was Jurther held :

“If any counsel does not 'Vwant‘to appear in a particular
court. that too for justifiable reasons. professional decorum
and etiquett requ‘ire him to give up his engagement in that
court so that the party can engage another counsel. But
retaining the brief of his client and at the same time
abstaining from appearing in that court, that t.oo not on any
particular day on account of some personal mconvem‘cncc
of the counsel but as a parmanent feature, is unprofessional
as also unbecoming of the status of an advocate. No c?urt
is obliged to adjourn a cause because of th.e strike call given
.by any association of advocates or a decision to boycott the

: - i . It is the
courts either in general or any pax:twular f:ourt i .
proceed with the judicia

sol duty of every court co
o . No court should yield to

business during court hours. ‘
cur y boycott calls or any kind of browbecating.

has reminded members
J. Chaudhary v. State

.pressure tactics or cott
A three-Judge Bench of this Court

th legal profession in Lt. Col. S ‘
(1999) (1) scc 37 ‘
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(Delhi Admn.) (1984) 1 SCC 722 that it is the duty of eve‘gll
advocate who accepts ;\‘bﬁef to attend the trial and sU
duty cannot be overstressed. 1

t was further'remmdéd tha‘:
‘having accepted the brief, he will be committing a breac
of his professional duty. if he so fails to attend'.

“A lawyer is.under -obligation to do nothing that shall
detract from the dignity of the court, of which he is himse€!
a sworn officer and assistant. He should at all times pay

" differential respect to the Judge, and scrupulously observe

the decorum of the courtroom.”’

(Warvelle's Legal Ethics, at p. 182)

Of course, it is not a unilateral affair. There is a recip"oCal \
duty for the court also to be courteous to the members 0
the Bar and to make every endeavour for maintaining a0
" protecting 'the respect which members of the Bar «a“e'
entitled to have from their clients as well as from the
litigant public. Both the Bench and the Bar are the two.
inextricable wings of the judicial forum and therefore the
aforesaid mutual rospect is the sine qua non for the
efficient functioning of the solemn work carried on in court®
of law. But that does not mean that any advocate of 2
group of them can boycott the courts or any partiCu‘aI
court and ask the court {o desist from discharging judicia
functions. At any rate, no advocaté can ask the court t©
: avolc}-a case _on4the' ground that he does not want to appear
in that court.” ' :

In the Light of the consistent views Sf: e judiciary regarding
the strike by the advocates, no 1eni§ncy::%n be shown to the
defaulting ‘party and if the cii'cums_t'énceén warrant to put such
party back in the posltion: as it existed before the strike. In that
event, the adversary is entitled to be paid exemplary,cbs,ts. The -
litigant suffering costs has a right to be compensated by his
defaulting counsel for the costs paid. In appropriate cases the
court itself can pass effective orders, for dispensation of justice
with the object of inspiring c¢onfidence of the common man in the€
effectiveness of judicial system. In the instant case respondent has

to be. held entitled to the payment of costs, consequent upon thé
setting aside of the ex-parte order passed in his favour.

Though a matter of regrédt, yet it is-a fact, that the court®
m the country have been contributory to the continuance of th€
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Strikes on accoﬁnt of their action of sympathising with the Bar
and failing to discharge their legal obligations obviously under the
threat of public frenzy and harassment by the striking advocates.
I fing myself in agreement with the submission of Sh. M.N.
Ishnamani, Senior Advocate that the courts were sympathising
Yith the Bar by not agreéing to dismiss the cases for default of
aPPearance of the striking advocates. I have my reservations with
the observations of Thomas, J. that the. courts had not been
S-Vmpfclthising with the Bar during the strikes or boycotts. Some
Courts might have conducted the cases even uring the strike or
bQYCOtt periods or adjourned due to helplgssness for not being in
4 Position to .decide the lis in the absence of the counsel but
majority of the courts in the country: have been. impliedly
pathieefs by not rising to the occasion by ta@ng p(‘)sltive stand
for the preservation of the high traditions of law and for continued
"®Storation of the confidence of the common man in the institution
° Judiciary..lt is not too late even now for the courts in the
eou"try to rise from the slumber and perform their duties without
fea,- or feivour particularly after the judgment of this Court in
. tr Singh's case (supra). Inaction will sur?ly contribute to the .
Tosion of ethics and values in the legal profession. ﬂde .defaulting
Cﬂurts may also be contributory to the ¢ontempt of this Court.

Order accordingl
R.D. e gty
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~ MISCELLANEOUS CRIMINAL
| Before M.Y. Egbal, J.
1999
August, 6.
Md. Khursid Anwar and anr.”
— ‘
State of Bihar.
Code of Cnminél Procedure, 1973 (Central Act No.

11 of
1974), section 482—FPetitioners apphcatlon for quashing entir€

criminal ‘proceeding initiated against them for an offence under
sections 323/379/594/386/34 of the Indian Penal Code—
maglstrate after considering the statements recorded on solemn
-affirmation took cognizance of the offence»——allegations made in theé
complaint prima facie constitutes an offence—whether proceedings
a’ ﬁt case for quashmg under section 482.Cr. P.C..

Admittedly there is allegation and counter allegatlon in
between the complainant and the petitioners, and it cannot be

inferred at this stage that the allegations made by the COmplamant
"are false and fabricated.

Held, therefore, it is not a fit case where this court should ‘
exercise its inherent power under section 482 Cr, P.C.

Held, further, that there is no reason to quash the
complaint‘ and the order taking cognizance

Apphcatnon by the accused.’

The facts of the case material to thlS report are set out in
the judgment of M.Y. Eqbal, J.
M/s M.M. Banerjee & D. K. ChaJcravorty for the petitioners.
A.P.P. and Mr. R.S. Mezumdar for the opp. parties.

M.Y. Egbal, J. In this application filed under section 482

- Cr. P.C..the petitioners have prayed for quashing the entire
criminal proceeding initizt

4

ted against them in conrection with City
P. S case No. 454/97 for an offence under sections 323/379/504/

386/34 of the Indian Penal Code pending before the Judicial
.Magistrate, Ist class, Dhanbad.

2. The petitioners: case is that on 18.6.97 the complainant,

opposite party’no. 2 along with some of his associates entered in
*  Sitting;at Ranchi Bench,

f;;; gnguﬂ [\mv No. 7534/97 (R). In the matter of an apphcatmn under section »
v, PO
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the offipe of the petitioners at Katras and started abusing them.
and quarreling with them. The petitioners who are the sales tax
officers, made a representation to the superior officers bringing to.
their notice the conduct of the comf)lainant who was in the habit
of creating such nuisance in the office. It is stated that on the
basis of the representation made by the petitioners the
Commiissioner, Commercial Taxes. Bihar, accorded sanction for
launéhing prosecution as against opposite party no. 2 in relation
to the incident which had taken place on 13.6.97 Agcordingiy,
F.LR. was lodged on 1.8.97 against the complainent for an offence
under sections 448, 353. 383. 341 and 504/34 of the Penal Code
which' was registered as Katras PS case No. 185/97. It is stated
that in .the meantime. the opposite Party no. 2 came to know
about thé aforesaid fact and lodged the instant complaint case in
defence before the Chief Judicial Magistrate. Dhanbad making
false and frivolous allegations against the petitioners. On the basis
" of the said complaint and the evidences of the witnesses the
Judicial VMagistra'te. Dhanbad took cognizance of the offenceé on
25.11.97 against the petitioners. -

3. Mr. M.M. Banerjee, learned counsel appearing on behalf
of the petitioners firstly submitted that the allegations made in the
complaint petition are forged and fabricated and mala fide inasmucl\*n
as the ljetitioners are innocent and have committed no offence as
alleged in the complaint petition. Learned counsel has drawn my
attention to the statement of one Gopal Prasad as contained in
annexure 5 to the petition and submitted that said Gopal Prasad
gave statement -that he had never authorised the con?g)lainant/
opposite party no. 2 to make any grievance to the ‘pe.t;tlonei‘s in
respect of this maftter which may suggest commission of any

offence by the petitioners. i} N N
4. It is well settled that in.a proteeding initiated on a

quash the said proceeding can be

- complaint. inherent power to -
exergised By this court only in cases where the complaint does not

disclose any offence or is frivolous or vexatious. It is not nécessa.ry
that there should be meticulous analysis of the case before trial

' ' i wviction or not. If the
to ether the case would end in convic - |
ot plaint petition, prima. facie, constitutes
fied with the allegations and
then

a“egétionmade in the com

i tis
an offence and the Magistrate is sa I
the statements of the complainant and takes cognizance,

this court is not supposed to quash- the cognizance on additional
u

Materials produced by the accused.
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5. In the light ,of the said settled proposition of-law, this
* court has to peruse the complaint, a copy of which has been
annexed as annexure 4 to this petition. In the complaint petition
it is alleged that on 28.6.97 one of the peons of Katras Circle of
‘Seles Tax Office, came to the complainant and told that the
Deputy Commissioner, Sales Tax is desirious to meet him. The
complainant alleged that he went to the office of the Sales Tax
_Commissioner along with the registered sale deed and other
documents which the complainant had to furnish before the
~ authority of BCCL Area. Whe the complainant entered in the
premises of the Sales Tax office with a hand bag containing all
papers and was seraching for the D.C.. Sales tax, all on a sudden
the accused persons called him and started abusing and tried to
insult the complainant. It is alleged t‘h.at. on protest, the accused
persons became furious and they called two' unknown persons
who were looking like criminals™and the accused persons ordered
them to snatch all the belongings of the complg\inant. It is further
alleged that when the complainant raised hulla or alarm mariy
' people including the witnesses arrived there and saw the occurrence.
Immediately thereafter, one of the unknown persons pointed a
‘knife towards the neck of the complainant and the accused no. 2
said him to kill the complainant. Many more allegations have been
made in the complaint petition by the complainant. -

6. On the basis of the allegations made iri the complaint
and after considering the statements recorded on solemn affirmation

the- learned Magistrate took cognizance of the offence under the
aforementioned sections of the penal Code.

7. On reading of the allegations made in the complaint
prima facie. it constitutes an offence and, therefore, there is no
Megality committed by the Magistrate in taking cognizance on the
basis of those allegations coupled with the statements of the

‘witnesses recorded on ‘oath. The only question, therefore, {o be
considered is whether those alle

gations are false and fabricated as
submitted by Mr, :

’ Banérjee. learned counsel for the  petitioners.
Admittedly, some incident took place in the sales tax office either
on 18.6.97 or on 28.6.97 for which, accordin

g to the petitioners,
they filed representation before the superior authority requesting
for sanction for lodging FIR against the complainant. Admittedly,
there is allegation and counter allegation in between the
complainant and:the petitioners. .
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8. In view of the admittad position it cannot be inferred at
this stage that the allegations made by the complainant are false
and fabricated. It is, therefore. not a fit case where this court
should exercise its inherent power unde section 482 Cr. P.C. and
quash the entire pi-osecutjon launched against the petitioners by
the complainant by filing a complaint patition. It is also’ not
Justified to consider the materials brought by the petitioners in
defence to show that the complaint lodged by the complainant is
mala fide. , )

9. Having regard to the facts and circumstances of the case
I do not find any reason to quash the complaint and the order of
cognizance. There is no merit in this apphcation Wthh is,

accordingly. dismissed.

G.N. Application dismissed
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' CIVIL WRIT JURISDICTION
Before M.Y. Eqbal. J:"

1999
August. 20

Tata Iron and Steel Company Ltd.™
' 'V v, v
- The Presiding Oﬂicer & Ors.

Industrial Dispute—with regard to the date from which
‘wages and other benefits raised by employees of Indian Tube
Company, the Transferor Company. which they would 'get at par
- with the employees of Tata Iron and Steel Company. the Transferee
\Companywas per clause 15 of the scheme of amalgamation and
order of Bombay High Court passed in Company Petition no. 89

of 1994, whether the effective date for giving benefxts wages and
other benefits to them is 1.10. 1985.

Held, that the finding of the Industrial Tribunal. Ranchi

that the effective date is 1.4.1983 from which employees of the

- Indian Tube Conipany, the Transferor Company are entitled to get
benefits of pay scale and dearness allowance at par with that

‘drawn by the Tata Iron and Steel Company. the transferee
Company is perverse in law and contrary to clause 15 of the

amalgamation scheme and the order passed by the Bombay High
Court in Company Petition no. 89 of 1994.

Held, further, that the effective date as per.the amalgamahon
‘scheme is 1.10.1985 for the purpose of giving benefits: of the

wages and other benefits to. the e‘mployees of the Transferor
- Company. ‘

-

Appllcallon under Artlcles 226 and 227 of the
Constltutlon of India.

The facts of the case material to this report are set out
in the judgment of M.Y. Egbal, J.

- M/s G.M. Mishra, N.C. Ganguli, advocates for the pet1tloner
Mrs. M.\M. Pal and Miss. Mahua Palil, advocates for the
respondents. .

Mr. T.K. Mishra for rspondent no. 3

M.Y. Eqbal, J. In this writ application petitioner M/s Tata

Iron and Steel Company has prayed for issuance of appropnate
© Sitling al Ranchi Bench,

Civit Writ Jurisdiction Case No. 296
B of 1992 (R). In the matler of an
applicalion under Articles 226 and 227 of the Constitution of India. o
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Writ in the nature of certeriori for quashing the award passed by

the Presiding Officer. Industrial Tribunal Ranchi in reference case

No. 3/86 deciding the referencein favour of the respondents. the

Workmen represented by Tube Company Workers' Union holding

- that 1.4.83 is effective date of amalgamation of Indian Tube
CQmpany Ltd. with the petitioner. )

‘ 2. It appears that vide notification dated 30.4.86 by the
Labour Employment and Training Department, Govt. of Bihar the.
follpwing dispute was referred to the tribunal for adjudication in"
exercise or jurisdiction U/s 10 (1) (d) of Industrial Disputes Act.

3. "Cnnsequent upon amalgamation of M/s Indian Tube
COmpan_y with Tisco to what pay scale. Dearness AJl_owan_ce and

‘Other benefits the employees are entitled and from which date the

Same shall be payable to them." S
4. The case of Tube Company Workers' Union is that
Management of M/s Indian Tube Company Limited. hereinafter
referred to as Tube Company amalgamated with the management
of Tisco on 1.4.83 and that thg workmen of Tube Company are
| Cntitled to gel payscélé and dearness allowance which are being’
drawn by the employees of Tisco as well as the workmen of Indfan
ube Company are entitled to other benefits which were befng
€njoyed by the employees of the Tisco with the personal protection
of other monetary benefits which are available to and ot%ler

Hacilitjes which were being enjoyed by the employees of the Union

Prior to the date of amalgamation i.e. prior to 1.4.83 The further

Case of the respondent Union is that several monetary benefits

Which were available to the workmen of Tube Company and

Certain other facilities which were enjoyed by the workmen of the
ube Company have either been withdrawn or gec\]uceda :

x 5. On the other hand case of the management is t.hat vthe
Management of the Tube Company amalgamated with the
' Management of the Tisco on 1.10.85 and thaf the workmen of

Ube - Company are getting pay - scale, dea{mebs allowance and

Other henefits at par with the workmen of Tisco. The further case

Of the management is that the management made an.agfeement

With the Tata Worker's Union which Union was joined by majority

of the members of the Tube Company Workers' Union on 3.2.86
Y which the demand raised by the Tube Company workers’ Union

on 2.1]1.85 was settled, wherein it was agreed that the service

Conditions of the cmployees of the Tube Division shall be at par
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with the employees of other Division of the Company at
Jamshedpur. According to the management since the agreement
has been: irﬁplemEhted before 20.4.86 on which the present
. reference was made, the present‘f‘fgference has become infructuous.

6. The Tribunal formulated the following points for
consideration in this reference :— ' B

) What is the effective date of amalgamation of the

Indian Tube Company with Tisco ?
1)  Whether the majority of the members of the Tube
Company Workers' Union joined the Tata Workers
Union on amalgamation of the Indian Tube Co. with

Tisco and if the answer is in affirmative whether the
-agreement, if any; entered in between the Tata Workers'
Union with the management of Tisco. shall be binding

on the minority of the members of the Tube Company
Workers' Union ?-

" [I) Whether there was 'any industrial dispute in between

the management' of Indian Company Ltd. and its

workmen on the -daje on Whictz the present reference
was made. -

"IV}  Whether the industrial dispute which was in between

- the management of Indian Tube Company Ltd. and its

workimen was resolved prior to the date on which the
preseént reférerice was made ?

V) To what scale, dearness allowance and other benefit

the workmen of Indian Tube Company are entitled
and from which date the

same will. be payable to
them ? ‘

7. The Tribunal considered all the three points namely point
nos. 11, lll and IV together and decided these points in faivgufof
the respondent/union. The Tribunal further considered point nos.
1 and V together and finally held that 1.4.83 is the effective date
of amalgamation of Indian Tube Company with the Tisco. The
Tribunal further held that the payscale, dearness allowance and
other benefits should be made ‘available to i\ Workmen of the
Indian Tube Company Ltd. at par with the workmen of Tisco from
1.4.83. ‘

8. This Writ petition was admitted on'5.11.92 for deciding
the limited questions as to what is the effective date of amalgamation

of the Tube Company with the petitioner/Tisco and what payscale,
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dearness allowance and other benefits the Workmen of Tube
Company are entitled and from which date the same will be

payable to them.

9. Mr. G.M. Mishra leamed counsel appearing for the
- Petitioner assailed the award én the ground inter-alia that the
Tribunal has comitted serious error of law, which is appareni on
the face of the award and that the relevant materals on record
have not at all considered or overlooked by the Tribunal. The |
learned counsel further submitted that amalgamation of one
company with another compan}r requires sarnction of the Court
under the provisions of the Companies Act. Order of sanction
made by the Court comes into effect only when certified copy of
order is filed with the Registrar. Learned counsel. submitted that
the Companies as such does not give any protection to the
employees of transferor company with regard to their absorption/
employment in the transferee company. Learned counsel referred
paragraphs 7. 15 of the amalgamation scheme, a copy’ of which is
annexure-11 here and submitted that scheme itself envisaged that
the amalgamation shall take effect from the date when the copy of
order of Calcutta and Bombay High Courts sanctioning the scheme
shall be filed with the appropriéﬁfe Registn;ar of the companies‘ and
such date would be considered as effective date for the purpose of
the scheme, viz. implementatiori of the transfer of employees.
Learned . counsel further referred relevant portion ‘of the order
dated 1.8.85 passed by Bombay High Court and re]eva.nt portion
of the “order dated 15.5.85 passed by the Calcutta High Court.
Learned counsel therefore submitted that certified copies of the‘
Ordérs of Bombay and Calcutta High ‘.Courts were ﬂle? with
Registrar of the companies on 1.10.85. Laarned counsel further
submitted that in terms of the scheme and in terms of the orders
Passed by’“u. High Courts, one day before the filing of t!le orders
before the Registrar i.e. on 1.9.85 a general offer was given by the
Chairman-cum-Managing Director of the Company to the en?ploy ees
of the Tube company inviting them to exercise their option and
Unless they decline the offer in writinthheir services 'in the Tube
Company Ltd. will be transfeqed in the“ petitioner's Company
Without any interruption. Learned counsel therefore submitted
that on the basis of relevant clause of the schelﬂe and the or der;; ,
Passed by the High Courts the effective date shall be 1.10.85 an

Not from 1.4.83. Learned counsel then submitted that “appointed
date” reletable to the transfer of assets and liabilities of Tube
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Company ‘to” Tisco. It is specrfi('ally laid 'down for accounting

purposes and also for the termination of the relationship of buyers

and sellers of Tubes manufactured by Tube Company. It is
_contended that charter of demand was submitted by the Tube
-Company workers's

Union on 7.5.85 to the General Manager of
tiie Tube Company an

d not Yo the petitioner Tisco and the
employees of Tube Company continued to draw their wages from

Tubeé Company prior to 1.10.85. It is there-fore contended that in

any ylew ‘of the matter effectwe date can be only 1.10.85 and can
not e 1.4.83. '

VOL. LXXX (2)

10. On the other _hand Mrs. M.M. Pal learned counsel
appearmg for the worker' s Union submitted that the effective date

and the appointed date of the scheme of amalgamation of the Tube
Company with the petitioner Co.

_are inconsonance with the
_judgement of Bombay and Calcutta High Courts on that point.

Learned counsel drawn my attention to the relevant paragraphs of
the scheme particularly paragraphs 5 and 7 and submitted that
“on the reading of the scheme and the order together it 18
abundantly clear that the' effective date of the amalgamatlon is

1.4.83. Learned counsel then submitted that tribunal has given
positive. and satisfactory reasoh in the award and there is MO
" perversity or other error of law or error of fact. Learned counsel

then submitted that factually merger of two companies took place

w.e.f. 1.4.83 from which date workmen have become entitled to
extra monetary benefits by rason of amalgamatlon

11. From perusal of the impugned award it transpires that
on the main issue i.e. Issue nos 1 and 5 the Tribunal has come
to the finding that as per Ext. M-12 and ‘M-15 scheme of
amalgamatron was to be effective from 1.4.83 and the schéme of
amalgamation was to take effect finally from 1.10. 85. The Tribunal
therefore held that 1.4.83 is the effective date of amalgamation of
indian Tube Company with-Tisco and therefore the workmen of

Tube Company are «_nut]ed to get all benefits at par with the
workmen of Tisco from 1.4.83.

12. Before. -appreciating the rival contention made by the
learned coursels appearing for ‘the parties and finding arrived at
by the Tribunal’ it would be useful to first look into the order

passed.by the Bombay High Court and the relevant clauses of the
scheme of amalgamation.



VOL. LXXX (2) THE INDIAN LAW REPORTS - - 279

13. From perusal of the -order passed by the Bombay High
Court it transpires that an application U/s 391 and 394 of the
-Indian Companies Act was filed by the petitioner-Tisco being
Company petition No. 89/84 praying for sanction of an arrangement
embodied in the scheme of amalgamation of the. Tube Company
with the petitioner Tisco. The Bombay High Court pPassed order on
1.8.85 granting sanction for amalgamation. The relevant portion
of the orders reads as under : ) i V .
“THIS COURT DOTH HEREBY sanction the Arranéement
embodied in the Scheme of Amalgamation annexed as.
Exhibit "C’ to the petition and annexed hereto as Schedule
Il. AND DOTH DECLAARD the same to be binding on the
~Transferee-Company and its members and alsoc on the
Transferor Company and its members AND' THIS COURT
DOTH FURTHER ORDER that the Scheme of Amalgamation
be and it is ‘hereby effective from the Ist day of April. 1983,
which date is hercinafter referred to as “the Appointed

"

Day.
AND THIS COURT DOTH FURTHER ORDER that the
Transteree-Company shall prior to the day immediately .
preceding the Effective Date referred to in Clause 15 of the
Scheme of Amalgamaﬁ‘on by a -general notice offer
employment to all the employees of the Transferor-Company
on their existing remuneration and conditions or service
and all such employces of the Transferor-Company as are
in its employment ét’ the c'lose of business of the aforesaid
day and as shall not expressly in writing declined such offer
shall continue in cmployment in the said undertaking as
employees of the Transleree-Company without interruption
in service and on the same remuneration and conditions as
or on remuneration and conditions not in any way less
favourable to such employees then these applicable to them
at the aforesaid day and the Transteree Company shall be
legally liable (o pay to any such employee in the event of
this retrenchment such compensation as he may be entitled
to receive under the Industrial Disputes Act, 1947 or any
substituted enactment on the basis that his service has
been ¥ontinuous and hds not been interrupted by the
transfer of the undertaking of the Transferor—Company to

" the Transferce-Company.”
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‘14, Fronxperuéal of the relevant

. dM
portion of the order quoteé
abové it is manifes

: te
¢ that 1.4.83 is the appointed date i.c. the d?s,o
from which scheme of arﬁa\gamati’on became effective. It is 2

- . . atc
not-disputed by the respondent that 1.4.83 is the appointed d

- n
when entire business and undertakings of the transferor Comp@ y

atey
stood transferred and vested in the transferee company- The Mn)’
part of the order further declares that the transferee comPﬁ“3 -
prior to the date immediately preceding the effective date referT

; . ice
to in clause 15 of the scheme of amalgamation by a general notl

to offer employment to all the employees of the transferor (:01’!1133““%”,1
on their existing remuneration and conditions of service and SU:C‘5
employees of the transferor company in absence of any CXP"ei

declination shall cohtinue in the employment of the transferc®
company and the transferee company shall be legally liable to pay
to any such employee in the event of his retrenchmen_t or on su¢

_ . 9t e
declination on such compensation as may bc entitled to under th
Naw, - ! ,

( 15. It is therefore clear that the effective date used in t}'}e
order of the High Court refers to the effective date mentioned n
clause 15 of the’ schéme from which date transferee company Sha_
be liable to pay remuneration compensation etc. It, is therefor®
necessary to, look irito clausé 15 of the amalgamation schem¢®
alongwith other clauses which reads as under

1. “This Scheme of Arrangement and Amalgamation (hereinafteY
~ referred to as "the Scheme™) is effective from Ist April. 1983
or such other date as the appropriate High Court may
direct. which datc is hereinafter referred to as ‘the Appointe
day.” : ' :
*On and from the Appointed Day..the entire business and
uhdertaf(ing of the Indian Tube Company Limited. a public

Company having its Registered Office at 43, chowringhee
Road, Calcutta 700071 (hereinafter referred to as “the

Transferor Company”) shall without any further act or deed
be and the same shall stand transferred to and vested in
and be deemed to have been transferred to and vested in.
The Tata lron and Steel Company Limited, a public Compaﬂ)’
Jhaving its Registered Office at Bombay House', 24, Homi
Mody Street, Fort, Bombay 400 023 (hereinafter referred t0
as "the Transferee Company”) pursuant to the provisions ©
Section 494 of the Companies Act, 1956 (hereinafter referred
to as "the said Act.”) for all the cstate and interest of th€
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Transferor Company subject nevértheless to all'(':hanges if
any then affecting the same and on the A;ﬁpointed Day the
Transferor Company shall be amalgamated with the

Transferee Company.”

5 y
Day be deemed to have carried on fts business and settics

. usiness and activities

of its undertaking on hehalf of and for the benefit and on
account of the Transferee Company and accc;rdingly all
profits accruing or losses arising or incurred by or in the
business of the Transferor Company as and from the
Appointed Day shall for all purposes be and shall be treated
as’ profits or losses as the case may be of the Transferee
Company and shall be available to the Transferee Company
for disposition in any manner including the declaration of .
any dividend by the Transferee Company. As such the
Transferor Company shall carry on its business and activities
on and from the Appointed Day as eéc')nomicallyf and -
efficiently as possible and with utmost prudence and without
creating any charge or making any alienation of or other-
‘wise dealing with its undertaking or any part thereof extept
in the ordinary course of business. ' ’

7.  “The Transferee Company shall prior to the day immediately
preceding the Effective day referred to in clause 15 below of

the Scheme by a general*hotice offer employment to all the
nsferor Company on their existing
f service and all such
in its

employees of the Tra

remuneration and conditions o0
feror Company as are

f business on the aforesaid day
ly in writing declined such

"employees of the Trans

employment at the close o

and as shall not have express
offer shall continue in employment in the said under-taking

e Transferec Company without interruption
muneration and conditions as

. as employees of th
ditions not in any way less

in service and on the same re

or on remuneration and con :
favourable to such employees than those applicable to them

at the aforesaid day and the Transferee Company shall be
legally liable to pay to any such employee in the event of his
retrenchment such compensation as he may be entitled to
receive. under the industrial Disputes Act, 1947 or any

substituted enactment ofl the basis that his service has
been continuous and has not been interrupted by the
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‘ to
transfer of the undertaking of the Transferor Company
" the Transferee Company.

'15. "The Scheme although operative from the Ap

shall take effect finally from the last of the dates upon
which certified copy/copies of the order/orders of the High
Courts at Calcutta and Bombay sanctioning the Scheme€
shiall have been filed with the appropriate Regibtrars o
_Compamos pursuant to c=-ect1on 394 of the said Act. [SUCh

€
last date being referred to in the Scheme as “The EffectlV
Date” for the purpose of thié Scheme

16. From perusal of clause 15 it is abundantly clear that
although the scheme of amalgamation would be operative from th€
appointed date i.e. 1.4.83 but it shall take effect finally from the¢
last of the date- upon which certified copy of the orders of the High
Courts sanenoning the scheme shall be filed with the appropriatt
'Registrar - of the’ companies pursuant to section 394 of the€
Companies- Act. Such last date will be taken “as an effective dat¢
for- the purpose of the scheme. Clause 7 of the scheme also
“provides that the transferee Company shall give a general notic€|
of offer just prior to the date preceding the effective date oflering

employment to all the employees of the transferor Company on
their existing remuneration. It appears that in terms of the

scheme and the order passed by the High Court to that effect a
general notice of offer was issued by the petitioner Company on

1.9.85. a copy of that letter was proved and marked Exhibit and
also annexed . and filed as Annexure-2 to the writ petition. 1t is

thcretone clear that in tcrms of the High Court -order a gem:ral

notice offering employme nt'to all the employees of the transferor ‘

Company . was given immcdately preceding the effective date as
referred to in clause 15 of the scheme. The tribunal has not
understood the implications ol the order reading it together with
clause 7 and 15 of the amalgamation scheme. There is no
reference in the award regarding the general notice dated 1.9.85
‘which is clearly suggestive of the fact that after 1.9.85 i.e. 1,10.85

is the effective date from Wthh transfer of the employees came
into effect.

17. BesMos the above it is not disputed by the réspondeﬂt
dhet the concerned workmen of Tube Company continued to dra¥

#cir wages from the Transferor Company (Tube Company) prior t©
1.10.85 md ‘the employees of the Transferor Company hav®

pointed Day .
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already given benefits of wages at par with the employees of the
ransferce Company w.e.f. 1.10.85-The finding of the tribunal
therefore that the effective date is 1.4.83 from which employees of
the Transferor Company are entitled to get benefits is perversé in .
law angd contrary to the amalgamation scheme and the order
'P.assed by the High Courts. From the facts and the materials
fj‘SCussed herein above. it can safely be concluded that effective
date is 1.10.85 for the purpose of giving benefits of wages and
Other benefits to the employees of the Transferor Company.
. 18. This writ application is therefore allowed and the
Mpugned order passed by the Tribunal is set aside. However in
the lacts of the case there shall be no order as to.cost. :

“~

R.D. Application allowed.
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MISCELLANEOUS cnjmmu, ~

Before Narayan Roy, J.

1999
November, 3.

‘Chandan Kumar.”
V , A ’
The State of Bihar and Anr. .
Code of Crimmal Procedure, 1993 (Central Act No. Il of

“section 482—Petition for quashing order of magistrate
taking cogmzance of offence under section 420 of the Indian Penal

Code and under sections.138 and 142 (b) of the Negotiable
Instruments Act—whether barred under law.

1974},

Where a cheque issued in the name of the Bank bounced. ,
and’ admittedly the cause of action had arissn on 11.11.1994 but

the complamt was filed on 21.2.1995, i.e. more than one month
after the cause of action had arisen.

Held, that the order taking cognizance of the offence under
section 138 of the Act is barred .under law.

~ Held, further, that in this 'case the cause of action had

arisen for prosecution under section 138 of the Negotiable

Instruments Act on 11.11.1994. Hence the complamt filed on
21.2.1995 must be held beyond time.

_Salcet India Ltd. and (Sthers. v, India Securities Ltd (1 —
rehed on.

An apphcatlon under section 482 of the Code of
Criminal Procedure by the accused

-

The facts of the case material to this report are set out
in the judgment of Narayan Roy, J.

Mr. N.K. Agrawal for the petitioner.

Mr. Ram Krishna Pd. APP for the State.

Narayan Roy, J. Heard counsel for the parties.

2. This application has been filed by ‘the petltloner for
quashing order dated 21.2.1995 passed by the. Chief Judicial
Magistralc,

Dumka, in Case no. 38 of 1995 whereby and
whereunder the learned Magistrate has taken cognizance of the
offence nnder _scction 420 of the Indian Penal Code and under
© Criminal Miscellacnons No. 5852 of 1995. In the matter of an apphcatlon

under section AR2 of the Code of Criminal Procedure.
(1) (1999) Vol. 3 .. 7
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Section 138 of the Negotiable Instrument Act (hereinafier referred

to as th(; Act). ! )

3. The short facts giving rise to this application are as
fO“Ows : . . : .
A petition of complaint was filed by the opposite pairty no.
2 before the Chief Judicial Magistrate, Dumka, on. 21.2.1995
V Stating thercin that the accused petitioner had purchased two
tyres on credit from M/s Dilip Motors on 5.11.1993 amounting to
Rs. 13,398/-. Thereafter, the accused petit'ioner fraudulently issued
a cheque on 5.5.1994 amounting to Rs, 13.398/- in the name of
State Bank of India, Dumka Bazar Branch, in favour of M/s Dilip
Motors. The said cheque was présented in the bank and the same
was returned with an objection note “insufficient fund in the
account of the accused”. The complainant. abcordingly. issued
Notice to the accused on 20.10.1994_ in terms of sub-section (b) of
Section 138 of the Act. ‘ T

4. On the basis of the complaint the learned Magistrate.
after examining the complainant on solemn affirmation took
cognizance of the offence on 2 1.2.1995 and issued process against
the petitioner. _ o

5. Learned counscl for the petitioner submitted that even
at the face of the coﬂmplaint petition no offence whatsoever is made
Out against the petitioner under section 420 of the Indian Penal
Code and at best the complaint discloses facts constituting an
‘offence under section 138 of the Aet as the complainant only
‘alleges about bouncing of the cheque. Learned counsel further

Submitted that the order taking.cognizance against the petitioner
| , ' barred by limitation as’

Under gection 138 of the Act is also \
en"iSE\g,ed under section 142 (b) of the Act. It is _subhmlttetc.it.that thre
Notice complainant was received by the petitioner on

ice issued by the pl : e o 1008,

26.10 oas the complaint petition was fil
et aee] mitted that in view of the provisions

f the Act the complaint was
d within one mogth from the
he counsel for the petitioner
e had arisen on 1 1.1 L1994 and the
ave been filed by 11.12.1994 and

) 995 the, order taking
5]1-1(: C : [ ﬂled on 21 2.1 .

e admittedly it wa ) ¢ i
Qognizance:lof th):: offence under section 138 of the Act is barred

' : S o sav been sct at rest in the case
“Nder lay, This question has lready b¢

arned counsel further sub
of 'Sub-section (b) of section 142 o
rnail'ltainable: if it could have been filf:
Yate of cause of action. Aecording to t
the cause of action in this cas
(:Ompiaint. therefore. could h
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of Salcet India Ltd. and Others Vrs. India Securities Lid. (1) In the
case of Saket India Ltd. (Supra) the Apex Court has held that in
view of seclion 142 (b) ol the Act the coymplaint has to be file

within one month from the date of the cause of action. Admittedly:
in this case the cause of action had arisen for prosccution under

section 138 of the Act on 11.11.1994. Hence. the complaint fited
on 21.2.1995 must be held beyond time. '

©. Besides this question a categorical statement has been
made by the pclitioner in paragraph no. 15 of this-application that
after receipt of the information regarding dishonouring of the
cheque, the petitioner paid the amouont to the complainant. Thi$
aspect of the;mattér is not being rdispufed by the learned counsel
appearing on behalf of the comiplainant.

7. Considering ﬁhe facts and circumstances of the case and )
ﬂ;f the reasons discussed above, this application is allowed and
the prosecution launched against the petitioner is hereby quashed'

G.N.

App[icaiion allowed
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LETTERS PATENT
Before Nagendra Rai and D.P.S. Choudhary, JJ.

2001
April, 12.
Stale of Bihar & Qrs.”
-V, .
M/s Oswal Chemicals & Fertilisers Lid. & Ors.

Fertlhser (Control) Order, 1985—whether the Director of

Agrlcu]tme -cum- Registering Authority-cum-Controller u{u?lex the

Control Order could issue the order dated 17.12.1998 indicating .
districtwise allocation of fertiliser (Urea) to be -supplied by the
petitioner-company under ECA quota for kharif season as well as
railway rake points from where supply had to be made—whether.
the order can be sald'to have been made under section 3 of the
Essential Commodities Act. 1955 (Central Act no. X of 1955)—
Essential Ce@nunodities Act. 1955—section 3.

Where the Central Government by notxﬂed Order had not
delegated the power to the Director of Agriculture-cum-Registering
Authority-cum-Controller under Fertiliser (Control) ‘Order; 1985,
hereinafter referred to as the Control Order, to issue any direction

3

undér the Control Order:

\ Held, that the directions issued by the Director of Agriculture
by order dated 17.12.1998 indicating district-wise allocation of
fertiliser to be supplied by the petitioner-company under E.C.A.
gquota for the kharif season as well as Railway rake points from
where supply had to be made to the different .districts 1nd1cated
therein cannot be said to have been 155ued under section 3 of the

Essentlal Commodities Act, 1955.
Held further. that Director of Agriculture-cum- Reglstenng

Authority had no authority in law to issue the direction allocating

district-wise supply of ureca by petitioner (manufactu1er) or
lnCOrporatmg other terms and conditions regarding Ralilway rake’

Point as contained in letter dated 17.12.1998.

The learned Single Judge has rightly held that there was no
requirement in Form ‘B' that godowns must be located at places

where the Railway rakes were received.
L al No. 864 of 1999. From the judgnienl and order dated

1 C.W.J.C. No. 3623 of 1999 by (hc learned Single Judge

Lellers Palent Appe

22.6.1999, passed i
ol this Courl.
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The directions contamed in letter dated 17 12.1998 even if
treated to be regulatory in hature with a view to achieve the object
of Control Order. have not been issued by the State Government.

but by the Director of Agriculture-cum-Registering Authonty who
under the Control Order has no such power.

- Case laws dlSCuSSCd

LARS

Appeal under Clause 10 of the Letters Patent of the
Patna High Court.

The facts of the case material to this report are set out
in the Judgement of Nagendra Rai. J.

Mr. Ganga Pd. Roy, A.A.G. Il and Mr..S.K. SINHA (JC TO
AAG 111) for the Appellants.

Mr., Navaniti Prasad Smgh for the Respondent ,

Nagendra Rai, J., The State of Bihar and its officers.
namely, the Agriculture Production Commissioner and Director of
Agriculture are the appel]ants and they have filed the present
appeal under Clause 10 of the Letters Patent of the Patna High
Court against the order dated 22.6.1999, passed by a learned
Single Judge, by which, .he has set aside the orders passed by the
Registering Authority and the appellate-authority under the
provisions of the Fertiliser (Cpntrol) Order,

1985, (hereinafter
referred to as the ‘Control Order)

cancélling the certificate of
registration granted to the respondents to carry on the business

of selhng, fertiliser under E C.A. quota as a wholesale dealer in the
State of Bihar.

2. Respondent no. 1.is a Company registered under the
Companies Act and respondents no. 2 and 3 are the Director and

employee of the said Company They filed the writ application for
quashing the order dated 29. 3, 1999 passed by appellant no. 2-the
Agnculture Production Commissioner dismissing the appeal against
the orders dated 18.1.1999 and 24.2.1999, passed by appellant
no. 3-Director of Agriculture, appointed as Eieglstering Authority

as ‘well as Controller under the Control ‘Order cancellmg the
Certificate of Reglstration granted to respondent no. 1 to sell the

‘fertilisers as a wholesale dealer in the State of Bihar and the same
has been quashed by the learned Single Judge as stated above.

3. Respondent-Company has its registered office at
Shahajahanpur and it has set up a modern plant at Shahajahanpur
in the State of Uttar Pradesh. One of the objects of the- -Company
is to manufacture and sell urea fertilizer, for which it has set up
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a plant at Shahajahanpur itself. The respondent-Company applied
[for grant of Certificate of Registration for carrying-on business in
Salepf fertilisers in statutory Form ‘A’ as provided under the
Control Order. The Certificate of Registration in Form ’B'> was
?érftr-:-md on 10.5.1996 by the Registering Authority to.deal in
ilizer under. < i :
of Diar. The,said Certiioate. of Registaion was. valied up to
313 1900, gistation was yahed up to
4. The Central Government under the provisions of Kthe
Control Order -fixes the prices of urea and also makes allocation
of -urca to different States irf: different  seasons. The Central
Government is also empowered to issue direction to the
mapufactmjer to sell the fertilisers produced by it in such'quantity
gnd in such States and within such period as may be specified
;%egzlén?\:? lé?euizslzondent-(:ompany was * directed to supply '
. S o0 the State of Bihar for the Rabi season
1998-99 ie. October 1998 to March. 1999. The Central Cove}nment
thereafter. issued different monthly movement orders under t'hé
provisions of the Fertiliser (Movement. Control) Order, '1973°
(hereinafter referred to as ‘the Movement Control Order) for
. supply of urea by respondent-Company 'to the State of Bihar.
Under Clause 3 of the Movement Control Order, direction. was
issued directing supply of quantity of urea mentioned therein to
the State of Bihar. The movement order for the month October
was issued on 30.9.1998. After receipt of such movement order/
allocation order. the respondent-Company on 21.10.1998 submitted
a districtwise allocation of urea fo the Dircotor of Agriculture-cum-
Controller of Fertiliser, who is also the registering authority
against the 90.000 M.T. of urea fertiliser allocated by the Central

Government for the Rabbi season. .According to the allocation
it was intended to make

issued to the respondernt-Company. V
through its dealership network. A copy of the said letter was
apﬁpended- as Annexure 4 to the writ application. :

5. The fertilisers were to be moved in ‘bulk from the
Manufacturing unit and the same were to be brought by Railway”
,at different places and different districts and for that the Railway

g of large number of

Wwas requested to providc rakes, . consistin
ted with broad gauge and meter

Wagons. Shahajahanpur is connec ‘ . ‘
gauge. The Railway showed its inability to provide Railway rakes
on broad gauge for carrying urea fertilisers for supply to the
district of East Champaran and - agreed to provide meter guage
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Railway rake for the same to be delivered at rake points at Adapur
and Raxaul. As there was demand of fertiliser in the pick season
of December and as the movement order was already issued. the
respondent Company accepted the offer of the Railway for movernent
of urea from Shahajahanpur to Raxaul and Adapur on meter
" gauge Rail“;ay rake points. The respondent-Company informed the
District Agriculture Officer on 8.12.1998 that rakes were to arrive
at Raxaul and Adapur (Meter gauge)} Railway rake points. In the
meantime, on 17.12.1998, the Registering Authority (the Director
of Agriculture-appellant no. 3) issued an order {Annexure 6)
indicating districtwise allocation of the fertilizers to be supplied by
the respondent-Company urider E.C.A. quota and other
manufacturers for the aforesaid Kharif season as well as tl"le
Railway rake points {rom where the supply has to be made to the
different districts indicated therein. It.also provided for buffer
. godowns at Railway rake points and prior approval of the authorities
-mentioned therein before receipt and sale of urea to the wholesalers.
The respondent-Company was ordered to supply 1025 M.T. of
urea to the East Champaran and Motihari was fixed as a rake
point for suppy of urea to the East Champaran and West
Champaran. 1t is to be mentioned so far as West Champaran is
-concerned, no allocation of supply of urea was provided: in the

allocation order. A copy of the said order was appendecf as
Annexure 6 td the writ petition. '

5. According to the respondent-Company, as the aforesaid
direction was issued in the month of December by the Fertiliser
Controller under the Control Order, by that time, urea was afready

despatched for the districts "of East Champaran and West
Champaran by the meter gauge and was to arrive at the relevant
rake points at Adapur and Raxaul and as such.on 22.12.1998, the
reépbndent-Company requested the Director of Agriculture to
include these Railway rake points at Raxaul and Adapur as
additional rake points. The respondent~C0mpariy is alleged to
have supplied 3285, 35 metric tons of urea in East Champaran,
1147.55 metrictons in West Champaran. Rakes arrived at Adapur
and Raxau} near Napal border on 16th and 241h December, 1998,
which had left Sahjahanpur on 6th and 16th December.
respectively. On 4.1.1999. the Director of Agriculture-cum-Controller
of Fertiliser-cum-Registering authority issued a show-cause notice
to the respondent-Company and other two manufacturers for
cancellation ‘of ﬂ"llfil" Certificates of Registration on the grounds
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mentioned therein ‘and also suspended the Certificate of
Registration. A copy of the said show-cause notice was annexed as
Annexure 8 to the writ petition. In the show-cause notice, following
grounds were given :— :
(i} You have not informed the arrival of Rail Rakes of
Urea in Rabi 1998-99 to the toncerned authority.

(i) You have failed to comply with the orders of Director
of Agriculture, Bihar, Patna. regarding Rail points.

(iii) Without approval of the list of distribution of Urea by
DM/DAU, East Champaran, you have distributed the

same,
(iv) You have sold the Urea directly to the farmers making
fake list of farmers.
(v} You have not maintained proper records ‘
‘(vi) You have violated ‘the Rules of Fertiliser Movement
Control Order.
You have furnished false information in retﬁrn,
declaration & records. '
You have been found guilty for non- furmshing of
returns statements .and other information as required

to the concerned authority.
You have been found - guilty for non-functioning
required information to the fertlizer Inspector. ‘

You have been found guilty for.abetment to

contraventlon of FCO-1985 etc. .
fled its show-—cause and demed

the allcgations made therein. It was stated that the Railway offered
to provide a meter gauge for transportation. of urea from .
nd rake points at Adapur and Raxaul, for

Mmanufacturing unit a
thorities and the

" Which an information has alrcady been to the au
e dealers after information was glven to

{ficer and other authorities. It was also
to the agriculturists and it has
furnished al informations as

{(vii)

(viii}.

(ix)
(x)

6 Respondent-Company

Supplies were made to th
the District Agr lcu]tme o]
said that no sale was made directly

Maintajned the proper records and on
and when required by the authontles under the relevant provisions.
ol Agrlculture -cum-Fertiliser Controller-

7. The Director
- lled the certificate of registration
Cum-Registering Authority cance
and (] .g id dccision was talken on 18.1,1999. which was annxed
'as An N Sa]e ‘12“a‘nd which was commumcated to the re‘;pondent-
nexure
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- Company by letler dated 4.2.1999, a copy of which was annexed
as Annexure 10 to the writ petition.

-

8. The Respondcnt Company preferred an appeal aqamst ’
the order dated 4.2.1999 and during the pendency of the appeal.
a ‘complaint was made by the respondent-Company that no
reasons have been assngned in the impugned order. Thereafter, the
appellate “authority directed the Registering Authority to give a
detailed order and then the Registering Authority informed that
the matter has already been disposed of by a reasoned order dated
,18.1.1999, which has also been challenged in the said appeal The
appeal was dismissed on 29.2.1999 by the Appellate Authority. a
copy of which was appended as’ Annexure .14 to the writ petltlon

‘9. According to the Respondcnt Company, the Dlroctm of
Agriculture-cum-Fertiliser Controller-cum-Registering authority
“under the Control Order has no power to issue directions as
. contained in letter dated 17.12.1998 regarding districtwise allocation
of fertilisers. approval of the list of wholesalers and fixation of
Railway rake points under the provisions of the Control Order and
-as such the cancellation of certificate of registration for violation
of the said directioins is not valid in law. Further stand of the
‘respondent- Company is that after allocation of Urea to-be supplied

by it to the State of Bihar-and issuance of movement order by the
Central Government,

: it took prompt steps and requested to’
provide rake for supply of urea to difterent districts of Bihar and

the Railway offecred only meter gauge rake points at Adapur and
Raxaul for bringing the urea from the manufacturing unit for
supply of urea to the districts of East Champaran and West
Champaran and the rec,pondent-'Company taking into consideration
'the need of the {armers brought the fertlisers through meter gauge
which were despatched before issuance of direction dated
17.12.1998 by the concerned authorities and as such there was
no question of violating any such directions. It has acted in bona
fide manner and the authorities should not have cancelled the

Certificate of Registration for violation of the order/direction
contained in letter dated 17.12.1998. -

10. The stand of the appellant-State is that the urea is a
controlled item under the Essential Commodities Act (hereinalter
referred t0 as the Act’) and the Director of Agriculture being the
Registering authority as well as the Controller under the Control

Order has power to issue directions as contained in letter dated
17.12.1998 regarding districtwise allocation of urea, which the -
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manufacturer has to supply in ‘terms of the order passed by the
Central Government under E.C.A. quota. Hé has also power to fix
and specify the railway rake points for particular districts for
~Teceipt, unloading and storage of urea by such manufacturers,
insist on buffer godowns at such authorised Railway rake points.
In other words, directions with regard ‘to districtwise allocation of
urea as contained in the aforesaid letter dated 17.12.1998 were
validly issued and non-compliance or violation of the same would
result in cancellation of Certificate of Registration granted under
the Control Order. Accordingly, the certificate was ca’ncélled by the’
' concerned authority. Further stand of the appellant-State is that
the Rabbi crops are usually transplanted in Bihar after 1[5th
November and the requirement of urea peaks up 'in the first
fortnight of December and as such the directions were issued by
the authorities on "17.12.1998. In fact, there wa% no delay .in
issuing such directions. Other, manufacturers have obeyed the
aforesaid directions but the resﬁbndent—Coi"npany did not obey the
same. The assertion made by the respondent-Company that it has’
already despatched the urea through the meter gauge prior to
isshance of the aforesaid letter is only an excuse to justify the
violations made by it of the aforesaid directions.

11. The learned Single Judge quashed the order of
cancellation of Certificate of Registration on the ground that the
Director of Agriculture-cum—Ferti]iser Controller—cum-Registering
Authority has no power to issue directions as coritained in letter
dated, 17.12.1998 and as such for violation pf the same the
Certificate of Registration cannot he cancelled under Clause 31 Of, ’
the Control Order. In other words, it has held that the grQUHFIS of
cancellation of Certificate of Registration were not covered by

Clause 31 of the Control Order.’

-12. Before adverting to the respective submlssiqns advanced
' te in brief the provisions having

n controversy. The Parliament
Act (hercinafter referred to as
er Entry no. 33, List-IlI of .

at the Bar. it will be relevant to sta
relevancy to decide the question i
enacted .the Essential Commodities

the Act) in cxercise of power vested -und
‘the Constitution for the control of the

the Seventh Schedule of

Prodiiction, supply and distribution of, and trade. an.d commeree .

In certain commodi\ties in the interest ,Of generél pl‘.lbhc: Section 3

of the Act authorises the Central Government 'to issue an order,
hibiting the production, supply

ro
which provides for regulating or p ‘
and distribution‘ of essential COmn]Oditlés and trade and commerce,
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with the object for maintainir}g or increasing supplies of any
essential -commodity or for securing their equitable distribution
and availalﬁility at fair prices mentioned therein. Sub-section (2)
(1) (d)-thereof authorises the Central Government to issue order
for regulating by licences. permits or. othgrwise' the - storage.
transport, distribution, disposal. acquisition. use of consumption
of any essential commodities. In exercise af tpe power under the
said Act, the Central Government has issued Control Order as well
as the Fertiliser Movement Order., Sub-section (5) of section 3 of
the Act requires that the order of the general nature or effecting
" class of persons.‘ be notified in the Official Gazette and sub-section
(6) thereof pil'ovides that every order made under the said section
by the ‘Central Government or by any officer or authority ol the
Central Government shall be laid before both the Houses of
Parliament after it is made. Section 5 deals with the delegation of
" powers, under which the Central Government may delegate the
power to any officer or autherity -subordinate to the Central
Government or the State Government or an officer or authority
subordinate to the :Statc Government to make orders or issue
notifications under section 3 by a notified order with regard to the
matter enumerated in the order on such conditions as may be
specified in the notified order/direction. Admittedly, in this case
no power has been delegated by the Central Government to issue

any order or notification or direction to the State Government in
exercise of delegated power. ’

13. Clause 3 of the Control Order authorises th¢ Central
Government to fix the pricgs of fertilisers. Clause 6 provides that
the Central Government may. with a view to securing equitable
distribution and availability of fertilisers to the farmers in time
direct any manufacturer/importer to sell the fertilisers produced
by him in such quantities and in such State and within such .
period as may be specified in the notification published in the
Official Gazette. The Central Government has power to appoint the
Controller of Fertiliser and the Registering Authority is appointed
uvnder Clause 26 by the State Government by notification published
in the Official Gazette. Clause 8 provides for application for
registration. Every person desiring to obtain a Certificate of
Registation unFlcr the Control Order for selling fertilisers, whether.
in wholesale or retail or both, has to make an application beforc
the Registering authority and the .Certificate of Regiétration is
granted under Clause 9. Under Clauge 27. there is a provision for
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appointment of Inspectors by the State or Central Government,
’ The Inspectors have power to make search, seizure and to require
the manufacturers, dealers etc. to give dny information in his
Possession with respect to the manufacture, storage and disposal
of any fertiliser manufactured or, in any manner handled by him
and other duties. Clause 31 contains a provision with regard to
Suspension/cancellation of certificate of registration and sub-
Clause (1) thereof is relevant, which provides that after giving an
opportunity of hearing, the certificate of 'reéistration ma): be
suspended or cancelled on the two grounds : (a) that such
certificate has been obtained by mis-representation as to material
pParticulars: and (b) that any of the provisions of this Order or any
of the terms and conditions of such certificate has been contravened
or not fulfilled. The certificaté of redistration is granted in Form
‘B'. in which a description of the place and type of business had
_to be mentioned. Location of sale depot and the location of
godowns attached to the sale depot have to be made irfthe
Certificate of Registration. Termis and condltions of certificate of
registration are as follows :(—
“(1) This certificate of reglstratlon shall be displayed in a

prominent and conspicuous place in a part of the
business premises open to the public. ‘

The holder of the certificate shall comply w1th the
provisions of the Fertiliser (Control) Order 1985 and
the notification issued thereunder for the time being in

(2)

‘

force. . .
(3) The certificate of registration shall come into force

immediately and be valid up to

UNLESS PREVIOUSLY CANCELLED OR SUSPENSED

tificate shall from time to time
thority any change in the
godowns attached to the

-----------------

(4) The holder of the cer
report to the Registering Au

premises of sale depot and

sale depot. i
(5) The wholesale dealer/retail dealer shall submit a report
to the Registering Authority. with a copy to the Block
fficer as the State

t Officer or such other o
Developmen B o o ton the

Government may notify,
place of business 1S situated, by the 5th of every,

month, showing the opening stock, receipts. sales and
closing stockS of fertilisers in the preceding month. He
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shall also submit in time such other returns as ma}' be
prescribed by the Registering: Authority

The industrial dealer shall submit a report to the:
.Central Government by the 15th of April for the

preceding year. showing the opening stocks as on 1st

of April of the reporting year, sourcewise receiptS
during the year, sale and closing stock of fertilisers .
along with the sourcewise purchase/ sale price.

The wholesale or retail dealer. except where such .2 -
dealer is a State Government, ‘a manufacturer, 1mpol't¢r

or a pool handling agency, shall not sell fertiliser fof '

industrial use and, as the case may be. an lrldustf'laJ
-dealer for agriculture use.”

(6)

(7

14. Movement Control Order under section 3. of the Act has
been issued ‘by the Central C‘-ovemment to secure equitable .
distribution of fertilisers in the States of India. According to the
. said provision, the movement of fertilisers from one State to othcl'
State has to be made in terms of the aforesaid provistons
15. Learned counsel for the appellants ralsed two potnts
Firstly he submntted;that the direction as contained -in the letter
dated 17.12.1998 (Annexure 6 to the writ application), making
_districtwise allocation and providing other conditions have been
issued under section 3 of the Act and as such the violation of the
same will be a ground to'cancel the licence under Clause 31 of the
Control Order. The learned Single Judge has wrongly held that the
Registering Authority has no ‘power to issue such dtre_ctions g
Secondly, he submitted that even assuming that the said directions
have not been issued under section 3 of the Act. the directions
~issuf;d by‘ the Registering Authprity are not in the nature 0
restrictions to carry trade and business by the respondent Company
which is a fundamental right as guaranteed under Article 19(1) (g
of the Constitution of India, but the said directions are regulatory

in nature and issued in public interest and as such they cannot
be held to be ultra vires or unauthorised in law..

16. Learned counsel for the respondent- (,ompany reiterated
the same very submission, which was urged before the learne

d
Single Judge. He submitted that the directions issued by the
Registering Authority under the Control Order cannot be treated
as a direction under section 3 of the Act for Act for the reason that
no notification of the Central Government has been brought on
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the record under section 5 of the Act authorising the State
Government or the Registering Authority being the Director of
Agriculture to issue directions with regard to the Control Order.
He further submitted that the Registering Authority under the
Control Order has no power to issue such directions and the
respondent-Company has not violated any terms and conditions of
the registration and as such cancellation of licence on the ground
of violation of directions contrained in letter dated 17.12.1998,.
which were issued by an authority having no competence to issue .
the same. was rightly quashed by the learned Single Judge.

' 17. Article 19 of the Constitution of [ndia guarantees rights
of freedom regarding the matters enumerated therein. including
the right to practice any p}ofession or to carry on any'occupati'on.
trade or business. However, Clauses (2) to (6) of the said Article
permit the legislature to make law imposing restrictions in exercise
of the fundamental rights of freedom guaranteed under the aforesaid
Article. With regard to trade, profession or business. Clause (6),
inter-alia, provides that a reasonable restriction may be put on the
exercise of the aforesaid rights of carrying trade and business in

the interest of general public.

‘ 18 In the case of Narendra Kumar & Ors. v. Union of
reportedin A.LLR. 1960 Supreme Court, Page-430, a Constitution
Beneh held that the law can be made putting a restrict.ion which
in some cases may amount to prohibition with regard to the
fundamental rights guaranteed under the aforesaid Article provided

the same is reasonable and is in interest of the general public. In
ness. the Court has to consider

applying the test of reasonable |
several relevant factors including the evil thgt wasksou.ght. tg be;
relfnedied by such law, ratio of thc harm caused to individua
Citlzens.by the propose‘d remedy: to the berrcficial effect reasonably
€xpected to result to the general public. v
; pafagraphs 18 and 19 of the said judgment as follows -

~18. As it was to remedy thc hur

aused by the provisions of Art. 13. that these saving
¢ it is proper 1o remember the

ithe words” reasonable

ndia.

It is relevant to quote

in that would otherwise be

provisions were made, o
4. 13 in interpreting ) ”
oS the exercise of right uscd in CL (2). It

-estri on !

Hhmcm}rr:ible to think that the makers of the

c 'reasotion considered the word “restrictions” to be

Constitutly wide to save laws "inconsistent™ with Art.
- sufficien! : _
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(19) (1) or “taking away the rights” conferred by the
Article, provided this consistency or taking away was
reasonable in the jnterest of the different matters
mentioned in the clause. Thére can be no doubl.
therefore, that they intended .they‘wofd “restriction” 1O
include cases of “prohibition" also. The contention that
a law prohibiting the exercise of a fundamental right is
in no case saved cannot, therefore, be accepted. It i5
‘undoubtedly correct, however, that when, as in the
present case, the restriction reasches the stage of
prohibition special care has to be taken by the Court
to sec that the test of reasonablentss is satisfied. The

greater the restriction, the more the need for strict
scrutiny by the Court. ‘

¢

19. In applying the test of reasonableness,;the Court has
to'consider tjleljt:;ggestipn in the background of the facts
and circumstandes under which the order was made.
taking into account the nature of evil that was sought
to Bbe remedied by such law. The ratio of the harm
caused to individual citizen by the proposed remedy to"
the beneficial effect reasonably expected to result to
the general public. It will also be necessary to consider
in that connection whether the restraint.caused by the

law is more than was necessary in the interests of the
-general public.”

19. The same view has been reiterated in the case of M/S
Bishamber Dayal Chandra Mohan v. State of U.P., reported in
ALR. 1982 S.C. 33, wherein it has been held that the fundamental
right -to carry on trade and business guaranteed under Article
19(1) (g} must yield to the common good. The court must balance
the individual's rights of freedom of trade and the freedom of inter-
State trade and commerce as against the national interest and a
reasonable restriction can be imposed on a person in enjoyment
of the right. The test of reasonable restriction should be ai)plied 1o
each individual Statute and nd' abstract standard, or a general
pattern of reasonableness can be laid down as applicable in all
cases. The resiriction which arbitrarily or exceséively invades thé
right cannot be said to contain the quality of reasonableness and
unless il strikes a proper balance Between the. freedom gharanteed
under Article 19(1) (g) and the social control permittéd under
clause (6) of Article 19, it must be held to be wanting in that
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Quality. However, such restrictions or social control must be made
by a law or order having a statutory ‘force and not by a mere
€Xecutive or departmental instructions (See Bijoe Emmanuel v.
Slate of Kerala. reported in A.LR. 1987 S.C. 748).

20. Thus, the fundamental right of trade and business is
Not absolute and the law permits a social control under Clause (6)
of Article 19 of the Constitution. However, such restrictions should
be reasonable and in public interest and to decide the question as
to whether the particular Statute is reasonable or not relevant
factors; such as evil sought to be remedied. the benefit available
to the public and other relevant factors have to be considered. 4
. 21. The law is well settled by catena of judgements of the

Apex Court that restrictions to the [réedom quaranteed under
Article 19 of the Constitution 'must be law or order having
statutory force and not by executive instructions. :

22. The first quéstioh for consideration is as to whether
directions contained in the letter dated 17.12.1998 are the directions
issued under section 3 of the Act or not ? Nothing has#been
brought on behalf of the appellant-State to show that the Central
Government by a notified order has delegated the power to the
Director of Agriculturé or the Registering Authority to issue any

direction under the Control Order. In that view of the matter, the’
‘cannot be said to have been issued under the Act.
on. the Registering Authority has no

rections under section 3 of the Act.

Said directions
In absence of any delegati
Power to issue any such di

23. Next question for consideration is as to whethet: the
Registering Authority has power under the Control Order to issue

4 istering
S . ! nder the Control Order, the Regis
e o s 0 e of Registration

Authori ower to grant to refuse Certificat /
in F};(:'rn:t}'!B]:lZTIdpthe termi‘ and conditions of 'Frorr{ ‘B’ have alreac:y
béen enumerated above. The Registering Authority has power dz
Suspend and cancel the Certificate of Ragist.ration on two gorfu:]l .

S mentioned above. The relevant ground for the purpose of this

: ides that
Case i of the Control Order. which provi '
o s Clause 31 () 0 e lled on the ground of contravention

the i i ay be cance

Or nzlg-l'fsi;sltrlg:n?log any of the provisions of the? Co?tro’; }glrsdert}(:er
Under the terms and conditions of the certllflicra f(.) issue' any'
-Ontrol Order (Ilnv:-; not authorise the‘ Controller t

irection. ' |

"954. Now. it has to be seen
- “®nditions of registration as provide

as to whether the terms and
d in Form ‘B’ authorise the
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Registering Authority to issue:directions. as contained in the
afo‘Aresaid letter. From a perusal of the terms and conditions as
efiumerated above, the Registering Authority has no power to
issue directions allocating districtwise supply of urea bY'
manufacturer or incorporating other terms and conditions regarding

rake pointé without the prior approval of the authority before sale
etc. '

25. Learned counsel for the appellants however submitted
that condition no. 5 authorises the Registering Authority to issué
such direction. Condition no. 5 only provides that the dealer has
1o submit a return showing opening of stock. receipt. sales and
closing stock of fertiliser in the preceding month and to submit
other returns as may be specified by the Registering Authority-
Submission of the return with regard to stock etc. cannot authorise
the Registering Authority to .issue directions (;ontrollin_g'the
movement of the fertiliser. As such. the Registering Authority has

no authority in law to issue the directioris as contained in.the
letter dated 17.12.1998.

26. Learned counsel for the appellants further >,su_bmitted
that in the registration Form ‘B, lecation of godowns attached to

the sale depot has to be given, and as at Adapur and Raxaul.
where the Railway rakes were received, the respondent-Company
has no godown there was violation of the terms and conditions of
“the licence justifying the cancellation.

27. The said point would have some merit if it would have
been found that the fertilisers received at Adapur and Raxaul were
disposed of by the respondent-Company at that places. There is
no such material on the record nor is evident from the order
passed by the authority. The learned Single Judge has rightly held
that there is no requirement in Form 'B’ that the godowns must
be located at places where the Railway rakes are received.

28. Learned counsel for the appellant-State also submitted
that the directions are not restrictions on trade and business of

the respondent-Company but they were regulalatory in nature and
such regulatory directions can be issued by the authority for the
purpose of carrying out the object and purposes of the Act. Such
directions cannot be struck down on the ground of lack of
authority and in support of the same he relied upon the decision

of the Supreme Court in the case of Bishamber Dayal Chandrd
Meliain (supra). ‘
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29. 1 am unable to agree with the aforesaid submission. In -
- the sajd case. the State Government issued certain directions to
Secure compliance of the provisions of the orders issued under the
Essential Commodities Act and the"Apex Court held that the State
in exercise of executive power can issue such directions. In this
case, the directions contained in letter dated 17.12.1998 even if
treated to be regulatory in nature with a view to achieve the object
of the Control Order have not been issued by the State Government.
but by the Registering Authority, who under the Control Order has

1

no such power.
30. Thus, there is no merit. in this appeal and the same is

dismissed.
D.P.S. Choudhary, J. 1 agree.

S.D. Appeal dismissed.
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_ LETTERS PATENT

. Before Nagendra Rai and S.K. Katriar, JJ.
“ ' 2001 |
April, 16.
Ajay Kumar.*

o .

Canqrd Banlc through the Chairman/Ma‘naging Director and ors-

Appointment in Bank on Compassionate ground—scheme
of employment—Guidelines of Ministry of Finance, Government of
India and circular dated '‘8.8.1993 issued by Bank—whether
followed—main consideration—Financial Crunch—if the family haS
financial resources—whether compassionate appointment 15

permissible—Articles 14 and 16 of the Constitution—whether
offends such appointment.

The father of the appellant died just twenty days before‘his
due date of retirement, and the family was aware of the fact that -
the deceased was to retire soon. The benefits which would havel
accrued to the deceased employee after his retirement have been
made available to the family. The family has also other resources;
such as houses etc and has also got retiral benefits and pension
of more than Rs. 1,800/- per month. Thug it cannot be. said that

the family is in financial crisis due to untimely death of the
deceased employee; ' A

Helc?. that the compassionate appointment is to be made
on'ly in a case of sudden financial crisis and if there is no financial |
crisis due to untimely death of the deceased’ empldyee the
compassionate appointment cannot be given only on thegr’ound
that the dependent is the son of the deceased employee.

Hel . :
equaltt f;—‘) ;. also, that Article 14 of -the Constitution guarantees
y ore law and Article 16 thegeof is one of the facets of the

basic concept of -equality contained in Article 14. [t guarantees
equal npp.o ﬂ‘u':ﬁti’es to all the citizens in the matter‘ of e?n loyment
t(.) the offices in the State. Opportunity of employment 1*11) yto be
_given to all the citizens in the public offices on the basi an n
invitation and on the basis of merit. The other mode of e P t
is violative of Articlés 14 and 16 of the Constitution all;g\(:rlx: e?n

a case of sudden death of a Government employee, provisions

BR—

Letters Patent Appea‘ No..3[2’0f 2001 i d
) against * OY iy 1
{ i ) \ [ thi rgl : ; The orde dale;l 8.3.20011 passe
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have been made to provide employment to the family to meet the

\immediate financial crisis. The appointment is not to be made on
the ground of descent to give a member of the said family a post
much less a post for the post held by the deceased employee.

Held, further, that the appointment on compassionate
grounds is an exception to the general rule and the main
consideration for appointment #on such ground is the financial
crunch due to untimely death of the bread-earner. If the family
has financial resources to survive then compassibﬁate appointment °
is not to be made as in such a situation it will become an-

appointment on the ground of descent.
' Umesh Kumar Nagpal and ors. v. State of Haryana & ors.

(1). Director of Education v. Pushpendra Kumar (2). Sanjay Kumar

v. State of Bihar (3) 4nd Ashok Choudhary.v. State of Bthar (4)—

followed. S ) : o

Balbir Kaur v. Steel Authority of India (5)—distinguished.
Appeal under Clause 10 of the Letters Patent of Patna High

Court. _ - '
The facts of the case material to this report are set out in

the judgment of the Court. o _
M/s Ambuj Nayan Choubey and Nilesh quar for the

s

appellant. . -2 ,
Mr. K.B. Verma for the respondents.

. ORDER )

Nagendra Rai and S.K. Katriar—This appeal is kdirected
against the order dated 8.3.2001. passed by a learned Single
‘Judge in C.W.J:C. No. 918 of 2001, rejecting'the claim of the
appellant for appointmgnt on compassionate' ground. ,
2. Two writ applications being C.W.J.C. No. 13522 of 2000

and C.W.J.C. No. 918 of 2001 were filed for(appointment on
compassionate ground. The former was filed by one Sanjeev
Kumaf Sinha against the State Bank of India. where-as the latter

was filed by appellant-Ajay Kumar against the Car.lara Bank. Both
the writ applications were heard together and dlsp?sod of by a
common - order dated 8.3.2001 by the learned Single Judge,
E-IT(1994) 4. S.C.C. 138. :

(2) (1998) 5 S.C.C. 192

(3) (2000) 7 S.C.C. 192. .
(4) (2000) (4) P.L.J.R. 651 paras 8 a

(5) (2000} A.LR. (S.C.) 1596.

ot
Lk

nd 9:



304 PAT'N:A" SERIES VOL. LXXX (2)

whereby hé allowed the claim of Sanjeev Kumar Sinha (C.W.J.C.
No. 13522/2000), but rejected the claim of the appellant in
C.W.J.C. No..918/2001 for his appointment on compassionate.

ground. The appellant is aggrieved by the order rejecting his claim
for appointment on compassionate ground.

' *.3: The admitted fact is that the father of the appellant.
'namely. late Shiboo Sharma, was working as a Clerk in the

respondent-Canara Bank and died on 11.12.1999 while working
in the Gandhi Maidan Branch. of the said Bank just before twenty
days of his due date of retirement on 31.12.1999. The appellant
applied for appointment on compassionate ground on 18.1.2000
so that the family might meet the sudden economic crisis created
due to the death o‘f his father. When no steps were taken by the
Bank, the appellant came to this court in C.W.J.C. No. 7263 of

2000 for a direction to the respondent-Bank to appoint him on
compasionate ground. This court disposed of the said writ

application by order dated 25.9.2000 and directed the respondent-
Bank to consider the claim of the appellant for his appointment on
compassionate ground within two weeks of the receipt/production
"of a copy of the “order. Thereafter, the Divisional Manager
communicated by letter dated 16.12.2000 that the appellant
cannot be appointed on compassionate ground as no circumstances
exist for 'appointment on the said ground. A copy of the said order
was appended as Annexure 4 to the writ petition. The competent
authority of the Head Office of the Canara Bank at Bangalore
-declined by order dated 14.12.2000 to consider the employment to
. - the appellant on compassionate ground and rejected his prayer on
Ehe ground that the financial position of the dependent family is’
. satisfactory as family has got 3.70 lacs as terminal benefits. The
spouse of the deceased employeg, is eligible for pensionary benefits
either from the Bank or from military authorities as the deceased
was an ex-service man. The spouse has to opt for either of the
pensions. -The family has two residential houses. on'e at Patna and
the another at its native place.Begusarai. The dependent family
consists of two family members and the deceased had 20 days
service left at the time of his death. The terminal benefits of the
deceased employee settled to thé dependents is more or less the
same. the ex-employee would have received had he survived: till
the date of his retirement. A r’:opy of the said order was appended
as Annexure 5 fo the writ petition. The appellant challenged’ the
decisions taken in the aforesaid two letters (Annexures 4 and 5).
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4. The case of the respondent-Bank is that it has formulated
‘a scheme of employment on compassionate grounds with a view
to help the dependent of the deceased employee, who dies in
harness and to overcome the immediate financial difficulties on
account of sudden stoppage of main source of income. The
Ministry of Finance is the nodal agency for the résponderit-Bank
and the guidelines'issued by the Ministry of Finance from time to
time are being followed. In the light of the guidelines issued by the
Ministry of Finance, respondent-Bank has issud a circular dated
8.8.1993 pgoverning employment on compassionate ground.
Thereafter, again the Ministry of Finance has directed the
respondent-Bank to consider the question of ‘compassionate
appointment_keeping in view of the observation of the Supreme
Court in Umesh Kumar Nagpal & Ors. v. State of Haryana & others
(1) The father of the appellant died just 20 days before his due
date of retirement. His death before the retirement has not -
changed the financial position of the family since his family has
been given all the eligible terminal benefits and the spouse is also -
entitled to pension and his othgr properties were detailed in the
order. The competent authority considered the case of the appellant
pointment on the basis of the said circular
observation made by the Supreme Court in
that there was no Indigent
loyment to the appellant for the

for compassionate ap
and in the light of the
the aforesaid case and found
circumstances necessitating emp
reasons mentioned in the order. - .

| 5. The Iearhed Single Judge after having accepFed the. st:nd
taken by the respondent-Bank has dismissed the writ application

- of thef*appe]]ant for compassionate appointment. . . beforé

6. Article 14 of the.Constitution guarantees equail yOhCe t

law and.Article 16 thereof is one of the facets of thzlt:)asiz r(;unitiss

of equality contained in Article 14. It guaranteets teqltlhe o];f]iaces'm e

to al] the citizens in the matter of employment 10 offees i e
ling provisio

: i contains an.enab
State, However, A7 1ng Backward classes by the Government. .

Provision of reserva 9% t has-to be given to all the citizens in

e) T f employmen : . he basis
t Pportunity v P the basis of open invitation f.:md_ ont .e a
he public offices on lative of Articles 14

is vio
Of merit. The other mode of appointment 1

* § s . -lI er, i |

eC. ‘ isis.
zm(}overnment i:eplf(;)rrn ity to m cet the immediate financial crisis
ployment to

) (1o 2 s.c.C 138
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The éppointméht is not to be made on the ground of descent to

give a member of the said family a post much less a .post for the

post held by the deceased employee. The appointment on

compassionate ground is an exception to the general rule and tl"le

main consideration for appointment on such ground is the financial

cruhch due to untimely death of the bread-earner. If the family

has fipancial resources to survive then compassionate appointment

is not to be made as in such a situation. it will become an

appointment on the ground of descent. The Apex Court in the case

of Umesh Kumar Nagpal (supra) at paragraph no. 2 considered the

question of compassionate appointment, which is reproduced
below :— h o

*2. The question relates to the considerations which should

guide while giving appointment in public services on

compassionate ground. It appears that there has been

a good deal of obfuscation on the issue. As a rule.

appointments’ in the-.public services should be made

strictly on the basis of open invitation of applications

and merit. No other mode of appointment nor any other

consideration is perfhissible. Neither the Governments

nor the public authorities are at liberty to follow any

other procedure or relax the qualifications laid down by

the rules for the post. However, to this general rule

. which is to be followed strictly in every case, there are

some exceptions carved out in the interests of justice

and to meet certain contingencies. One such exception

is in favour of the dependents of an employee dying in

harness and leaving his family in penury and without

any means of livelihood. In such cases, out of pure

humanitaﬁan consideration taking into consideration

| the fact that unlgss some source of livelihood is provided.

the family would not be able to make both ends meet.

a provision is made in the rules to provide gainful

object of granting com) - Slijc employment. The who'e

enable the famil tA EZSS e employment is thus t0

object is not to yi‘ o o pover the sudden crisis. The

much less o postg ;re_ a member of such family a post

is further. mope f°‘ post held by. the deceased. What

entitle bis fam] ol an employee in harness does not

Yy to such source of liveli-hood. The
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7. The same view has been reiterated by the A

Government or the public authority concerned has to
examine the financial condition of the family of the
deceased. and it is only if it is satisfied, that but for the
provision of employment, the family will not be able to
meet the crisis that a.job is to be offered to the eligible
member of the family. The postsin Class III and IV are

‘the lowest posts in non-mannal and manUal_categoriés
-and hence they alone can be offered on compassionate

grounds, the object being to relieve the family, of the
financial destitution and to help it get over the
emergency. The provision of employment in such lowest
Posts by making an exception to the rule is juétiﬁab‘le
and valid since it is not discriminatory. The favourable
treatments given to such dependént of the deceased

employee in such posts has a rational nexus with the

obje‘CtA sought to be “achieved. viz., relief against
destitution. No other posts are expected or required to
be given by the public authorities for the purpose. It
must be remembered in this connection that as against
the destitute family of the deceased there are millions -
of other families which are equally, if nor more destitute.
The exception to the rule make in favour of the family
of the deceased employee is in consideration of the

" services rendered by him and the legitimate expectations.

and the change in the status and affairs, of the family
engendéred by the erst-while employment, which are

suddenly upturned.”

pex Court-in

the case of Direclor of Education v. Pushpendra Kumar (1), wherein

it was held as follows :-

“The object underlying a provision for grant of compassionate
employment is to enable the family of deceased employee Lo
tide over the sudden crisis resul;cing due to death of the
bread-earner which has left the family in penury and
without any means of livelihood. Out of pure humanitarian
consideration and having regard to the fact that unless
some source of livelihood:"is providéd, the family would not
be able to make both ends meet, a provision is made for
giving gainful appointmeﬁt to one of the dependents of the

deceased who may Le eligible for such appointment. Such

) (1998) 5 sCC 192
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- a provision makes a departure from the general provisions
of making appointment by following prescribed procedure-
Tt is the nature of an exception to the general provisions. An

: .exception cannot subsume the main provision and thereby
nullify the main provision by takmg away completely the

right conferred by the main provisiojin. Care has, therefore.

to be taken that a prov¥ision for grant of compassionat¢
employment, which is in the nature of an exception to the
general provisions, does not unduly interfere with the right
of other persons who-ar eligible for appointment to seek

" employment against the post. which would have been.

available to them, but for the provision enabling appointment

being made on compassionate grounds of the dependent of
a deceased employee

~

8. Recently in the case of Sanjay 'Kumar v. State of Bihar (1)
he Apex Coqrt has held that the compassionate appointment is

intended to enable the family of the deceased employee to tide over
- the sudden crisis resulting due to the death of the breadearner.

who had left the family in penury and without any means of
livelihood. o

9. The question of com‘passionate appointment was also
considered by a Division Bench ‘of this cotirt, to which one of us

(Nagendra Rai, J.) is a party, in the case of Ashok Kumar
Choudhary v. State of Bthar (2) it was held as follows :—

"8. Employment is a national property and is to be shared
by all on the basis of their merit and qualification. No
one should be discriminated on irrational ground. Public
office shopld be filled up by open invitation and on the
basis - of merit. In law there is no other mode of
appointment in Government service. The constitutional
mandate does not permit entry through backdoor or
preference on' the ground of csate, creedor being a
dependent of the Government employee. The Constitution
prohibits giving preference in the matter of f:rnploymflnt
on the ground of descent, and that would vidlate the
equallty clause,
The experience showed that in many cases on the death
of a Government employee the family is in a financlal

distress and needs immediate financial help. Takmg
M (2000) 7 S.C.C. 192
{2) (2000) {4} P.L.J.R. 851 Paras 8 and 9
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into consideration this aspect of the matter purely on
humanitarian ground to tide over the financial crisis
due to the death of the bread-earner, provisions have
. been made by -the Central Government, State
Government and other Corporations to provide
employment on compassionate ground to the dependants
on the death of'a Government employee in Class Il and
IV posts (non-manual and manual). The Apex Court_
has upheld .the said provisions on the ground that the
‘object of compassionate appomtment is to enable the
family to tide over the sudden crisis and the object is .
not to give a member of the family a post on the ground
of descent.” )

10. Learned counsel for the appellant rehed upon a judgment
of the:-Supreme Court in the case of Balbir Kaur v. Steel Authority
of India (1) and on the basis of the same submitted that even it
~ the family of a deceased employee has other sources of income.
the compassionate appointment cannot be denied. It appears that’
‘the Steel Authority of India Ltd. introduced a Family Benefit
Scheme is terms of NJSC Tripartite Agreement of 1989 providing
regular monthly income to the dependent of the deceased employee.
The stand of the Steel Authority of India Ltd. was that in view of
| the introduction of the aforesaid Scheme, the scheme for
- compassionate appointment has come to an end. The Apex Court,
taking into consideration the facts of that particular case. held
- that the compassionate appointment cannot be refused ]smce ttj}:e
Tripartlte Agreement expressly preserves the earlier circu lar tc;haﬁ
effect that any benefit conferred by the earlier circular »

lier rules as a matter of fact
continue to be effective and the ear
ssionate appolntments but lend
were not prohibmve of such compa

affirmation to such appointments.

11. As the said decision in the case of Balbir Kaur (supx:) |
Is not an authority on the point ‘that even if the family oi to?
deceased employee is financially sound and has other sour;r(:) st - ,
Income, the compassionaté appointment 1S to be gnlvename e
dependent of the deceased employee on his death“ nte same
°‘-l1‘ view, is no applicable to the case of the appellant. -

'12. Thus, it is well-settled that the compassio

den -financial crisis
ly in a case of sud
appointment is to be made on O
aﬁz if. there¢ is no financial crisis due to untimely dea

o no -

072000y AR, S.C. 1596
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deceased employee. The~compassionate appointment cannot- be
given only on the ‘ground that the dependent is the son of the
deceased employee.

13. In the present case. the admitted fact is that the father
of the appellant died just twenty days before his due date of
retirement, so the family was aware of the fact that the deceased
was to retire soon. The benefits. which would have accrued to the
deceased employee after his retirement have been made available
to the family. The famlly has also other resources: such ag houses
etc. It has also got retiral ' benefits and pension of more than Rs.
1 800/ per month. Thus, it cannot be said that the famlly is in

financial crisis due to untimely death of the deceaseq employee.

14. For the aforementioned reasons. we do not find
merit in this apeal and it is. accordingly, dlsrmssed

’

‘any

’
S.D. App eal dismisseq
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. LETTERS PATENT
Before Sachchidanand Jha and Smt. Indu Prabha Singh, JJ.
2001
April, 16.
Malti Kunari.®
i . N v: H
The State af Bithar & ors.

Appointment—on compassionate ground—martied daughtér
of the government servant who applied for appointment on
compassionate ground on the death of her father. whether eligible
for appoinment—whether even after her divorce, she becomes a
destitute to be eligible for appointment on compassionate ground.

Where a government employee died in harness and his
married daughter. who was subsequently divorced on'a petition
filed by her. app.ed for her appointment on compassionate
grounck o

Held, that the daughter ceased to be a dependent of the
father after her marriage in the eye of law and she -became
dependent on her husband. Even in case of her divorce the
- dependency does not come to an end inasmuch as the husband
is bound to provide for maintenance of his wife even after divorce.
So far as financial destitution, mitigation whereof is the object of
Compassionate appointment is concerned. by reason of the
Protection available to divorced daughter under law, she cannot be
Called a destitute and, therefore, 'she cannot be treated at par with
€ven an adopted son and hence she is ineligible for appointment

On compassionate ground.

Case laws discussed. |
Appeal under clause 10 of the Letters Patent of the

Patna High Court. I _
The facts of the cas€ material to this report are set out

n the j t of the Court.

A ta Mishra for the appellant.

Mr. Mihir Kr. Jha & Mrs. Namra

shwar Prasad. GP6 for the State. ;
h, JJ. Whether a divorced daughter of

S.N. Jha & LP. Sing e o intme
Bov N Jl,l nt dying in harness 15 entitled to apl?omtm.tn't
crnment serva he significant question which arises

On : ndis t

CQ TOUu > ’

3 Mmpassionate g 01. In the matter of an appeal under Clause
2001. gh Courl Rules.

Letters patent Appeal No. lﬁ? ?\;pendm b e Paina ' -
10 of the Lelters Patent Vide y‘

Mr. Raje
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for consideration in this letters patent appeal. A learned Single
Judge -of this Court has dismissed the writ petition of the
appellanf whereby she had sought direction for her appointrrlel'.lt
on compassionate ground. Observing that a married daughter }5
not one of the dependents of the deceased government servant 10
terms qof the circular and the claim of the appellant that she is not
on good terms with her husband is a pretext ‘to get appointment~
The appeliant filed review petition being Civil Review No. 203 of
2000 pointing out, inter alia, that a competent court has already

_granted decree of divorce. The learned Single Judge dismissed the

review petition observing that the divorced daughter cannot be
equated as unmarried daughter. He noted that no averment
regarding any decree of divorce by the competent court had been
made in the writ petition.

2. It may be mentioned that a Division Bench of this Court
in Usha Gautam v. State of Bihar, 2001 (2} PLJR 201, approving
the judgment of one of us has held that married daughter is not
eligible for compassionate appointment. The question is whether
divorced daughter is to be treated at par with unmarried daughter

- for the purpose of compassionate appointment ?

-

3. The case of the appelfant is as follows. Her father, late
Rambalak Singh. died in harness on 17.9.93 leaving behind a
widow and two d(aughters including the appellant, she being the
younger one. The clder daughter was already married. The appellant
was also married but thei‘e was estranged relationship with the
husband. He abducted the appellant's mother giving rise 10
Ghoshi P.S. Case No. 197/93. In the circumstances. she filed
application for her compassionate appointment as a dependent of
het deceased father. Her claim was supported by the Districl
Magistrate, Jehanabad and, later, by the Law Department/Advocate
General, Bihar.” Though the opinion of the Law Department/
Advocate Geperal was generally accepted by the State Government.
the government took thefview that it required amendment in the
circular and the matter thus remained pending. Meanwhile, th¢
appellant filed Divorce Case No. 9/94 which ended in decree of
divorce on 31.7.96. Finally as no concrete action was being on the
applipation the appellant approached this Court seeking appropriate
direction in the connected case i.e. CWJC.No. 079/2000 which
was dismissed on 11.7.2000. The case of the appellant is that her
marriage with Ramashish Yadav which was solemnised in th¢

lifetime ol her father had run into rough weather from the very
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beginning. On account of estranged relationship she not living -
With the husband and. in the circumstances, .she should be
treated as dependent of the father In any view, the marn‘age
ha"ing eventually culminated‘ in divorce, she cannot be treated as
Mmarried daughter arid: therefore. ineligible for appointment on
Compassionate ground. ’ X

4. It is relevant to state at this stage that in terms of
Circular .no. 13293 dated 5.10.91 of the Personne] and
Admiﬁistrative Reforms Departrger;t. Government of Bihar, which -
holds the field on the subject of compassicnate appointment, one
of the dependents of the government servant dying in harness can
be appointed on compassionate ground. Wife, _son, unmarried
daughter and widow of deceased son have been spebiﬁ(éd' as
dependents. In terms of the circular it is they alone, in that order
of preference. who are ¢ligible for appointment. The circular
clarifies that adopted son, son-in-law, nephew etc. shall not be
treated as dependents. _ . |

5. Counsel for the appellant submitted that the learned
Single Judge committed error of record in observing that the case
of the appellant that she was not on gnod terms with her husband
was a pretext to get appointment on compas;-;ionate ground; the.)
fact is that by the time the writ petition was filed ‘the decree of
divorce had already been granted by the competent court. Secondly,
 a married daughter after divorce becomes dependent*of the father.
In any case she cannot be said to be married daughter dependt‘ent
on her husband after cessation of the marriage. Third.ly. Iaving -
regard fo the beneficial nature of compassionate a.ppOll)l‘rhénl'.a
liberal view of the matter should be taken. it was p01‘nte'd ;m_;t Utldc:
though in terms of the circular an adopted son cannotl ;; xrf:a eV |
as dependent a Division Bench of this Co'vurt in Kamal Rarjan V.
The Slt)ate of Bihar & ors. (1) has held th.at adopted sorfvstt;ir;:f (())2
Par with natural son and. therefore, elxgi?let]fo‘rtzgfcz;r; ment on
Compassionate ground. It was sub;ni;tet:ﬁéa;t :t'e Covernmen: s
the appellant has not been rejected by

favourable dispased |(o
¢ : ; he government was
apratter of fact. the & he légal advice tendered bv the_ iy

a i llant as pert ,
2gzlrilt th:/?f:j?:)cate General but for the contemplated ane e
rtmen -

‘ en rejec
Circumstances, should not have be )

(1) (1994) 2 P.LJ.R. 536.
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6 Before expressing opinion on the contentlons the scope
and nature of compassionate appointment may briefly be stated.
Starting with Smt. Sushma Gosain & ors. v. Union of India & ors-
(1) which is probably thé first decision of the Supreme Court on °
the subject. till date the consistent view of the Supreme Court iS
that compassionate appointment is made to mitigate the hardship
of the bereaved family so that the family is able to tide over the

_sudden crisis caused on account of the premature death of the
bread-earner jin harness. But whereas in Sushma Gosain's cas€
the Supreme Court went to the extent of observing that to achieve
the object a supernumerary post may even be created. in the latter
decisions it was held that appointment could be made only against
sanctioned post and in accordance with the rules. Further. there |
is no vested right in any dependent of the deceased government
sewaqt‘ to seek appintment on compassionate ground. Such
appointment should be made as early as possible. After a reasonable
perio'd. it would not be permissible. compassionate appointment
‘has no nexus with the qualification of the person. after offer is
.m‘ad‘e‘ for appointment on any post the right gets exhausted and
there cannot be second appointment on compassionate ground.:
Most importantly, that the compassionate appointment is not to

_ be made as a matter of course it _would depend on financial

condition of the family or the dependetns. Reference may be made -
to decisions in Life Insurance Corporation of India v. Asha

Ramchandra Ambekar & ant. (2) State of Rajasthan v. Chandra

Narain Verma (3) Umesh Kumar, Nagpalv. State of Haryana & ors.

(4) State of Rajasthan v. Umrao Singh (5) State of U.P. & ors. V.

Ramesh Kumar Sharma (6) State of Bihar & ors. v. Samsuz Zoha

'(7) State of U.P. & ors. v. Paras Nath (8) Dhalla Ram v. Union Of
India & ors (9)

7. Now adverting to the conterition it may be kept in mind
that the argument of the counsel so far as it falls within the realm \

‘ of inheritance is well founded. No distinction as an heir can b€
(1} (1989} A.LR. (S.C.) 1978. :

(2] (1994) 2'S.C.C. 718,

(3) (1994) 2 S.C.C. 752.

{4) (1994) 4 S.C.C. 138.

{5) {1994) 6 S.C.C. 560.

(6) {1994) Supp. 3 S.C.C. 661.
(7) (1996) A.LR. (S.C.) 1961,
{8) (1998) A LK. (S.C) 2612,
(9) (1999) ALR. (S.¢) H64
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macde between a married daughter and unmarried daughter. But

- S0 far as it relates to compassionate appointment they do not
stand at par. We have stated above that object of the compassionate
appointment is to mitigate the financial hardships of the family.
The question is does the divorce result in financial destitution of
the daughter ? In the eye of law it does not. Becuse the law gives
certain protection to a divorced wife or ex-wife. Section 24 of the
Hindu Marriage Act, 1955 provides for maintenance pendente lite
to spouse during the pendency of any proceeding under the Act. .
while section 25 provides for permannent alimony and maintenance.

. It lays down that any Court exercising jurisdiction under the Act
‘may.’at the time of passing any decree or at any time subsequent
thereto. on application made to it for the purposes by ‘either the
wife-or the husband. ‘as the case may be, order that the respondent
shal pay to the applicant for her orthis maintenance and support
such gross sum or such rhonthly or periodical sum for a term not
cxceeding the life of the applicant as, having regard to the

~ respondent’s own income and other property of the applicant the
conduct of the parties and other circumstance of the case. it may
seem to the Court to be just, and any such payment may be
sccured, if necessary, by a charge on the immoveable property of
the respondent. Apart from the ‘Hindu Marriage Act which is
applicable only to persons governed by that Act. Section 125 of the

Criminal Procedure Code provisions whereof are applicable to
persons of all religions and faith, also provides for maintenance of

the divorced wife. Explanation (b) appended thereto the section

clarifies that for the purpose of section 125 and the related section
who has been divorced by. or

the term ‘wife' includes "a wornan 1 , s e
has obtained a divorce from, her husband and has not remarricd
. % No éxplanation has been furnished as to w:y ?‘"."’ 51::“‘
relief/order regarding maintenance was notd soug ‘tf d;\‘/’(‘)‘:m (‘)‘!
Family Court which granted the appeuapt th§ ezree‘ zcction ‘1~2 .
as to why no such appncation Wa»s .;m'Cd ;Er:rthe per‘son is
Crimina] Procedure Code. I our opinion. WHEL” ;

Possessed of mcans av ] iveli r she cannotl be
: - avenues of li elihood he or s ' s

Ca{led 111111' d h -efore. cligible for appomtm‘nct

financially |

eslitute and, ther
°n com aSsinn;lte.ground. ) ‘ | 1
1 g cdu Adoptions and Maintenarice Act. 956 also
8. The 1l ‘to why a married daughtelf-whct'}zer
on as 0 sendent of the father. In

ot be treated as dep

fives some indicati

. g . t

. weetion 21 of that Act, amongs
15" in bl(tl‘

Uivoreed: or not-cann
the definition of “dependen
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others, unmarried daughter and widowed daughter have been
included, but not married daughter or divorced daughter. Even in
the case of widowed daughter it is hedged in by the claus€
“provided and to the extent that she is unable to obtain
"maintenance”. The distinction between marri~d and unmarried

daughter in circular no. 13293 dated 5.10.91, therefore, appears
to be based on sound principles of law.

9. Amongst the decisions;of the Supreme Court, referrcd 10
above, we would like to particularly mention the case of Atuluor
General of India & ors. v. G. Ananta Rajeshwara Rao. (1} I that
case the office memorandum envisaged appointment of “son/
daughter or near relative” of the deceased government servant.
Commenting on the memorandum the Supreme Court observed
that where the circular/memorandum creates a mechanism t0
avoid regular appointment it would be violative of Article 18(2) of
the Constitution which prohibits public employment under the
State on grouna. inter alia, only of descent. However, apointment
of son. daughter or widow on compassionate ground was held to
be valid as not being based on descent but as a means to provide
assistance to the bereaved employee dying in harness. But the
Court clarified that the facility could not be extended to others. To
quote, “But in other cases it cannot be a rule to take advantage
of the Memorandum to appoint the persons to these posts on the '
ground of compassion”. It may be useful to quote the entire
Passage in order to bring home the point as under :—

“A reading of ‘these various Glauses in the Memorandum
discloses that the appointment oncompassionate grounds
would not only be to a son, daughter or widow but also to
a near relative which was vague or underfined. A person
dies in harness and whose members of the family’ need
Immediate relief of providing appointment to relieve economic

distress from the loss of the bread-winner of the family need
compassionate treatment. But alj

have been €numerated to become a
recruitment.

possible eventualities

rule to avoid rcgular
) It would appear that these emumerated
eventualities would be breeding ground for misuse of

appointments on compassionate grounds. Articles 16(3) tO
16(5) provided exceptions. Further exception must be on

constitutionally valid and ‘Permissible grounds. Therefore.
the High Court is ri ‘ ’

ght iﬁ“‘holding that the appointment on
{1) (1994) 1 S.C.CC. 192, c —
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gr'ounds of descent clearly violates Article 16(2) of th\e
.. Constitution. But, however, it is made clear that if the
appointments are confined to the son/daughter or widow of
the deceased government employee who died in harness
and who needs immediate appointment on grouonds of
immediate need of assistance in the event of there being no
other earning member in the family to supplement the loss
of income from the bread-winner to relieve the economic
distress of the members of the family, it is unexceptionable.
But in. other cases it cannot be a rule to take advantage of
the Memorandum to appoint the persons to these posts on
the ground of compassion. Accordingly, we allow the appeal
in part and hold ~t'hat the appointment in para 1 of the
Memorandum is upheld and that appointment on
compassionate ground to a son, daughter or widow to assist
the family to relieve economic distress by sudden demise in
harness of government employee is valid. It is not on the
ground of descent simpliciter, but exceptional circumstance
for the ground mentioned. It should be circumscribed with

suitable modification by ari appropriate amendment to the

Memorandum limiting to relieve the members of the deceased

employee who died in harness from economic distress. In
other respects Article 16(2) is clearly attracted.’

It would, thus. apear’that only son. daughter or widow were h-eld
eligible for compassionate appointment. It is to be kept 'in mind
that.thought the widow was not mentioned in the Me.mo“ran‘d.um
the Court upheld her eligibility as being “near relative™ of‘ the

: such extended meaning was not given to
deceased employee but such ext 2 '

other relatives. | | |
10. The submission that the Law Department/Advocate
. ‘ ourable opinion in respect of the claim of the

General gave a fav F the 1 ¢

appellantg has no relevance. In an apropriatc case tge optm'mn oI’

| i ! itled to respect but it is no

t i . spitaries may be entit it is

bli]:ld‘hlgh dlgl:urts The Courts are bound by the authorities d‘nd

" the ;ng Ogents set by the superior Courts and not by holders of
C prece )

offi ; . nhigh they may be. | |

- lhlowl‘i:elregfrds the submission that thfl; Clal;:e:{ezd:tpt:i
Son has b.ecn upheld by this Court and hg h:;zv f,i:ue 2 gxmnged
With the natural son. it May be observed. 1a;‘li;’i()ns e of extended
Meaning .~h flows from the relevant prt ons of the Hind:
ning which 1 adopted son is as good A

: al
AdoptiOnS and Maintenance Apl..
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dependent as a natural son so far as the financial desututlon

resulting from the death of the father- whether natural or adoptive
is ‘concerned. Thg daughter ceases to be a dependent of the father
alter marriage in the éye of law and she becomes dependent on
. her husband In the case of divorce the dependency does not come
to an end inasmuch as the husband iS. bound- to provide for -
malryenance of the wife even after divorce. Thus, 'so far a5
“financial destitution, mitigation whereof is the object of
compassionate appomtment is 'concerned. by  reason of the
protection available to divorced daughter she cannot be called 2
~.destitute and. therefore, she cannot be treated at’ par with adopted
son and hence eligible for appointment on compassionate ground-

In the present case, it may be noted the decree of divorce was
passed at the instance of the appellant herself

12. Before we conclude, we¢ may mentlon that when
ineligibility of the appel]ant was pointed out to the coynsel, it was
submitted that the only other dependent who is widow of theé -
deceased being eledrly woman of 55 years age could not have
sought appointment on compassionate ground. It is not clear as
.to whether she was 55 years old at the time of her husband’s
death or that is her present age. Without going into question as
to whether the mother could apply for compassionate appomtmcni
and she could be appointed after relaxing the age-bar, it may b€
observed that in every case of death of the government servant in
harness it may not be possible to appoint one of the dependents-
Aftpr all, there is no vested right to compassionate appointmert-

13.In the above premises. we do not find any merit in the

claim of the- -appellant for. her compassionate appointment. This
letters patent appeal is accordifigly dismissed.’

-

R.D. Appeal dismissed-
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MISCELLANEOUS APPEAL
~ Before Sachchidanand Jha, J.
2001
Aprnl 18.
M / s Sangzta Housing Developmenl Put. Ltd, -
'S . '

Shri Birendra Prasad Smgh & anr.
Arbitration—clause 19 of agreement between the owner of
" the land and the builder being in two parts—second part, whether
could be’ 1gnored on the plea of redundancy—the clause, whether
to be read as a whole—there being no agreement between the
parties about arbitration by Justice K.B.N. Singh. nor any order

of the Court, Justice K.B.N. Singh, whether had the jurisdiction to

arbltlatewwant of junsdlchon in the arbltrator whelher rendered
his award a nullity. :

A plain reading of clause 19 of the agreement entered ir;to'
between the owner of the land and the developer it is clear that
while under the first part the parties agreed to get their differences
seltled by Justice K.B.N. Singh. under the second part thereof

"they further-agreed that they would appoint one arbitrator each
who could appoint an Umpire if needed to arbltrate under the
provisions of the Arbitration Act.

Held, that the plea of redundancy to ignore the second part
of clause 19 cannot be accepted. The ordinary rule is to read the
document as a whole. Thus clause 19 of the agreement ought to
be read as a whole.

Held, further, there being no agreement by the parties
about arbitration by Justice K.B-N. Singh or an order of the Court
in that regard, he did not possess the necessary jurisdlctlon to
arbitrate the dispute between the parties. :

The jurisdietion of the arbitrator and the validity of the
-eference has to be determined with reference to the state of affairs
as existing on the date of reference and not on the basis of any
subsequent development. There can not be a post facto satisfaction
about the existence of a dispute. The facts as existing on the date
of the reference and disclosed in the application and thus, brought

March, 1993 passed by Sri Nar ) :
in ’II-‘itle Suit ttl)o. 406 of 1992 {Arising oul of Misc. Case Nos. 1/92 & 12/92.

)

1
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to the notice of the arbitrator would determine whether there was
any pre-existing dispute.

Held, that the arbitrator committed . error in treating the
letter /reply dated 24.9.1991 by the builder as repudiation of the
: appellants claim and assumed on that basis that there emsted a
dispute between the parties.

Held, further, that there being mherent lack of jurisdiction

and the leference being invalid, the ultimate award must be
treated as nullity and is according]y set aside

Case laws reviewed.
Appeals by the defendent.

The facts of the cases material to this report are sel
out in the judgment of Sachchidanand Jha, J.

M/S Ram Balalc Mahto, Mlhlr Kumar Jha & Arumd Kumar
Jha for the appellant.

M/S Abhay Kumar Smgh Bined Sharicer Tiwary & Abha
Singh for the respondents.

S.N. Jha, J. These two miscellaneous appeals are directed
against the judgement and order dated 31.3.93 passed by the
- Subordmate Judge Ist Court, Patna in Title Suit No. 406 of 1992

arising out of .Misc. Case Nos. 1 of 1992 and 12 of 1992. The
dispute relates to an arbitration award. The appellant filed Misc.
Case No. 1/92 challenging inter alia, the jurisdiction 'of the
Arbitrator. Meanwhile the Arbitrator pronounced the award. Misc.
Case No. 12/92 was registered on the application of the respondent
to make the award rule of the Court. After the appellant filed
objection the case was converted into Title Suit. By the impugned
judgement and order, the objection of the appellant was rejected
Misc. Case No. 1/92 was dismissed and the suit i.e. Title Suit No-

406/92 was decreed in favour of respondent no. 1 i.e. the plamtlﬁ
The facts giving rise to the dispute are as follows :—

2. Plaintiff Shri Birendra Prasad Singh (hereinafter.referred
to as ‘the respondent) owned and possessed a piece of land

bearing M.S. Plot No. 1164 appertaining to Khata No. 64 of TauZi
No. 5225/14848 at Boring Canal Road in Patna town, measuring
about 8840 sq. ft. having a double storied liouse over it bearing
holding no. 277 within Circle No. 245 of the Patna Municipal
Corporation. He entered into an agreement called ‘Development
Agreement’ with defendant M/S Sangeeta Housing Development
Pvt. Ltd., a Eri\'ate Limited Company, (hereinafter referred to as
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‘the appellant’) on 26.8.87 for‘ﬂdevel'opme‘ht of the property on
€ertain terms and conditions. The appellant undertook to construct
24 flats of approximately 950 sq.‘ft. each, leaving out stairs,
comimeon space etc.. and deliver possession of 25 per cent of the
saleable built up area to the respondent as consideration for the
transfer of right. title and interest in the property in favour of the
appellant. The choice of the 25 per cent built up area was to be
mutually decided by the parties. As per the agreement if the
appellant failéd to construct 24 flats within the sfipulated period
he would be bound to deliver six flats or 6000 sq. ft. (approx.) built
up area to the respondent out of the total number ofﬂats
constructed within the stipufated period. There was also a condition
that the appellant shall be liable to compensate the respondent in
case of failure to construct and deliver the flats, to the extent of
Rs. 18 lakhs and the appellant would have no claim over the
property or the construction made thereon. The r'espdndent was
also entitled to 25 per cent of the fgarage‘ shops and open space
besides the flats. The construction was to be made in accordance
with the builc*1g plan sanctioned by the- PRDA. The time was the
essence of the Development Agreement and the appellant was
bound to construct the building as per the sanctioned plan by
25.8.90 or within the extended period as mutually agreed upon.
3. The case of the respondent is that the appellant
constructed only 14 flats-8 out of which measuring built up area
of 1300 sq. ft. and 6 measuring built up area of 1150 sq. ft.
besides the stairs and common space. In course of construction
also it did- not stick to the sanctioned plan which gave rise to
various litigations. It also attempted to construct a flat-on the 4th
floor without the consent of the respondent. All these gave rise to
. differences between the respondent and the appellant. On 7.1.89
the appellant informed the respondent that two flats having built
up area of 1500 sq. ft. each and two flats having built up area of
1150 sq. ft. each were allotted to him. This according to the
respondent was a clear violation of the Agreement. Further,
~ without delivering six flats or 6000 sq. ft. built up areca as agreed
upon, the appellant started inducting persons in the remaining
flats without the knowledge and consent of the respondent. When
the respondent failed in his efforts to settle the differences with
the appellant by mutual negotiation, he filed an app]hicatlon before
n the Agreement, Justice K.B.N. Singh.

the Arbitrator named i . ;
h Courts, in

former”Chief Justice of the Patna and the Madras Hig
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ter}ns of Clause 19 of thé Agreement. According to the rcspondelilt:
by violating the terms of Agreement the appellant and lost lt;
rights over the property and construction made thgrcon an
 became liable to pay compensation of Rs. 18 lakhs. The respondent
gave further ‘details of the violation of the Agreement, which it is
not necessary to notice for the disposal of these appeals.
' 4, The case of the appellant is that pursuant to the
_ Development Agreement dated 26.8.87 the respondent executed
power of attorney in favour of the Managing Director of theé
appellant-Company on 3.11.87 but with respect to only 5 kathas
17 dhurs of land which comes to 7961 sq..ft which was less than.
. the area mentioned in the Agreement i.e. 8840 sq. ft. Thus, the
area actually handed over to the appellant being less the respondent
‘was not entitled to 600 sq. fi. saleable built up area being 25 per
cent of 8840 sq. ft. of land. The proportionate share of the saleablé
built up area on the basis of area handed over to the appellant on
the basis of deed of power of attorney came to 5403. 39 sq. ft. only
out of which 5300 sq. ft. saleable built up area had already heen
~delivered to the respondent comrising of flat no. 2 on the ground
floor, flat nos. 102 and 103 on the first floor and flat no. 304 on
the third floor. The respondent was thus entitled to the money
value of the remaining 103.03. sq. ft. of built up area @ Rs. 270
per sq. ft. “totaling Rs. 27,195.30 paise. As against this theé
respondent had already received sum of Rs. 1,50,000/- through
cheques and pay orders.on 11.3.88, 8.9.88, 18.10.88 and 1.12.88-

After deducting the said. amount of Rs. 27,195.30 paise from' the
amount paid to him, the res

ponﬁent in fact was liable to pay sum
of Rs. 1,22.804.70 paise. * |

3. A notice to the above effect was sent to the respondcni
by Advocate Birendra Kumar on behalf of the appellant on 7.9.9}
to pay the amount with interest within 15 days of the service @
notice. -On 23.9.91 the respondent approached Justice K.B.N-
Singh with an application to settle . the disputes menfioﬂe

thercunder by arbitration in terms of the Agreement between the
parties or to pass sgch other order or of—ders as i-nay be deeme€

fit and piuper. To complete the sequence of events it may P¢
mentioned at this very stage that the respondent sent reply to the
above said notice -dated 7.9.9] by thc’appe]]anf through sri

Janardan Prasad Singh. Advocate on 24.9.9] denying the claim ©
the .ap ,

v -

pellant. Curiously no mention was made of the fact thal
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Tespondent had already filed the above said application before
Justice K.B.N. Singh a day earlier. , ' .

, 6. On 25.9.91 Justice K.B:N. Singh (hereinafter called ‘the
Al‘bitrator’)‘intbrmed the appellant that a reference had been made
to him under clause 19 of the Development- Agreement by the
T'éspondent for arbitration in the matter of 'differences and disputes
arising out of or relating to the construction and terms and
conditions of the said Agreement.’ The appellant was called upon
to appear and file comments and objections. The appellant was
informed that if it does not appear or fails to file any objection on
the said date the arbitration would proceed ex parte. An order to
that effect was also drawn by the. Arbitrator on 23.9.91. On
11.10.91 an application was filed by the Managing Director of the
Company on behalf of the appellant-Company before the Arbitrator
with a request not to proceeg‘ with arbitljatlox; and drop the
proceeding pointing out, inter alia. that in' terms of Clause 19 of
the Agreement if there was difference between the ‘parties each as
party was supposed to appoint his arbitrator who may appoint
umpire but the respondent without giving notice of intention to
refer the alleged points for difference, had directly approached him
i.e. Arbitrator. In these circumstances, he i.e. the appellant. did
not consent Lo the illegal arbitration by him. The appellant also
reserved its right to give reply on merit on the allegations which
were described as wrong and misleading, as and when occasion
arises. On 12.10.91 to which the procceding was adjourned.
documents were filed on behalf of the respondents who appeared
through counsel; on behalf of the appellant épplication 'for
adjournment till 27.10.91 was filed on the ground of non-availability
of the lawyer on account of the Durga Puja. The proceeding was
adjourned to 14.10.91. On 14.10.91 again application for
adjournment was filed on behalf of the ap_pg—:llant. The Arbitrator
heard the submissions of the Advocate on behalf of the respondent
and fixed 21.10.91 for reply. It may be mentioned here that both
on 12.10.91 and 14.10.91 the appellant was represented by one
Sri Nand Kishore Prasad, Office Superintendgnt. On 21..10.91 and
22.10.91 the Arbitrator heard the counsel for the pa:l‘thS on the
interpretation of Clause 19 of the Agreement under which referencci
had beén made to him. On 24.10.91 he delivered a reasoned ordesl’
Overruling the objections of the appellant. He held that Clause 1

- of the Development Agreement dated 26.8.87 constitutes arbftration
c]aus;: within the meaning of Section 2(a) of the Arbitration Act
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and reference made under first part of Clause 19 of the Agrt.zef'nem
was a valid reference. and there was no question 91’ obta’mmg a
fresh consent by the respondent from the other side i.e. the
appellant in this regard. After the order was delivered pra‘y(’:l' f‘i"
adjournment was made on behalf of the appellant to file re‘]om‘du'
to the main application dated 23.9.91. The Arbitrator granted time
‘till 28.10.91 making it clear that no further time will be qllowed
for this purpose and both parties must file their respective
documents, if any, by the date fixed. the documeoents would
thereafter be admitted in evidence and marked exhibits and the
proccéding -will then proceed on merit. The application of the
- respondent . for appointment of an Engineer Commission for
measurement of the land as well as the constructed area was
postponed to ‘the next date for consideration. The Arbitrator also
fixed his remuneration as well as the remuneration of P.A.. .
Peshkar and Peon on the same day. In fact, on the same day sums
of Rs. 10.000/- towards remuneration of the Arbitrator and Rs.
990/- towards remueration of the staff were also paid on behalf of
the respondent by Bank Draft dated 23.10.91. The Arbitrator
noted that no such payment had been made by the appellant. On
the next date i.e. 28.10.91 application was filed on behalf of the
appellant for supplying copy of the above said order dated 24.10.91
on payment of cost. In the application it was stated that both the
Managing Director as well as Senior Advocate were out of Patna.
After hearing the submissions on behalf of the parties, the
Arbitrator adjourned the proceeding to 2.11.91 reiterating Nhis
~ previous order regarding filing of the rejoinder. documients, if any-
by the appellant. On 2.11.91 the documenis produced by the
respondent were admitted in evidence as exhibits. One Shri
Bharat Prasad Singh was appointed as Engineer Cormmissioner-
The application for copy of the order, however. was turned down
on the ground that as the remuneration had noi been paid cither
to the Arbitrator or the Office stafl, there was no point in issuing
copies of the orders. On 7.11.91 the Engineer Commissioner was
directed to submit his report by 9.11.91. On behalf of the
appellant an application was filed stating that its counsel never
agreed to bear the Arbitration cost because the arbitratio?
proceeding was not valid and when the appellant had not acceptf?cl
the Arbitrator, ‘the question of paying arbitration cost did not
arise.” On 10.11.91 the Engineer Commissioner Shri Bharat Prasad
Singh submitted his report. On 14.11.91 two ‘applications weré
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filed on behalf of the appellant. Accusing the Arbitrator of ‘biased
and indifferent attitude towards it' the appellant informed him
that hereafter it would not attend the proceedings. The appellant
was informed that its acts amounted to misconduct under Section
11 of the Arbitration Act. While postponing the order on the said
application, the Arbitrator examined the Engineer Commissioner
as A.W. 1 and the respendent himself 35 A'W. 2. On account of
paucity of time the hearing was adjourned to the following day. On
‘the next date i.e. 15.11.91 the réspondent filed rejoinder to the
above said application of the appellant. The Arbitrator noted the
absence of the appellant but as an indulgence adjoumed theA
proceeding for the next day. On 16.11.91-the Arbitrator noticed
the absence of the appellant and after recounting the events
observed that the appellant had appeared but ceased to contest
the matter. Neither rejoinder to the main application nor any
objection to the Engineer's report had been filed nor the
remunecration etc. had been paid to the Arbitrator or the staff and
the Engineer Commissioncr. In the circumstances, the Arbitrator
heard the arguments on behalf ol the respondent. On 21.12.91 he
delivered his award. o
7. In the meantime ‘on 20.12.91 the appellant had field
Misc. Case No. 1/92 labelling the application under Sections 5, 8, *
11 and 33 of the Arbitration Act. 1940 seeking a number of reliefs
including determination of the scope of Clause 19 of the Agreement,
a declaration that there was no arbitration agreement and in any
case, Justice K.B.N. Singh not being the duly appointed Arbitrator,
had no jurisdiction to proceed w1th the arbitration and/or decide
" the issue regarding'his jurisdiction. Alternatively, it was prayed.
that even if the reference is held to be valid, in the facts and
circumstances the appellant may be granted relief to revoke the
authority of the Arbitrator or he may be removed by the Court.
8. It so happened that on account of the. employecs’ strike

Courts at the relevant time the aforesaid Misc. casc

i 1 Civil .
in 1 ase was admitted ™

' i 92 the c
as taken up until 5.2.92. On 7.2. |
N ' n 4.3.92. Meanwhile, it appears. the

Arbitrator had sent his award to the concerned court, ﬁamely,d thi
Court of First Subordinate Judge. Patna. On 9.3.92 the ref,[‘p;lon (;l.‘ld
filed application to make the award rule of theggogrr’:.noﬁe; est }116
applicatioin was registercd as Misc. ca}se No.‘lzt/ . on notice e
appellant appeared on 22.6.92 and filed objec ioT1 fo the avare
under sccfion 30 read with Scction 33 of the Arbitra

and notice was issued o
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I.Z on 24-. i MiSC. Case 0. a
9 ) o ;

. . at
No. 406/92 were amalgamated on 21. 1.93. It is not necessd y
Suit -

. -he
this stage to refer to the course of events thereafter during t
at k ' :

, " - the
—endency of the suit in the court below excep to mention t_l'lz‘lt o
Eases were heard on-a number of days on the point of (validity

arbitration and condonation (of delay in filing objection tO. ::fl
*oward). After the hearing concluded. the parties filed their wrlt2.3
arguments and the order was reserved ‘on 26.2.93. After e
;adjdurnments _finally the suit was decreed in favour of

- ' d
respondent on 31.3.93. The award was made rule of the Cour tan

o . s€
Misc. case no.1/92 was dismissed with cost giving rise U the
. appeals. . :

- - ' . . o‘ n
9. The points formulated by the Court below for consideratio 7
©were @

: e
(i) Whether in terms of Clause 19 of the agreement Hon'D

Justice K.B.N. Singh can be said to be arbitrator or he was mere
a conciliator ? '

: ~ . e
(ii) Whether there was any pre-existing dispute between th
parties for referring the matter to the arbitrator ?

, ¢ the
(iii) Whether there was any misconduct on the part of th
arbitrator in giving the award ? and '

e
) tiv) Whether the objections taken by or on behalf of th
defendants is barred by limitation ? ‘

The court below decided all the points except the point
limitation in favour of the respondent. It held that Justice b

K.B-
~ Singh was duly appointed Arbitrator and the reference was & vall
reference: that dispute had arisen between the parties becaus®

the
appellant had failed to deliver 6000 sq. ft. built up area to0 the

respondent and he always avoided the measurement of the fiat?

despite request by the respondent; that the allegation of bias

without any substance, there was no sround to hold that any
substantial miscarriage of justice had occurred at the hands of
arbitrator. ‘ : }

he

10. The submissions advanced on behalf of the a\1T>];>(3“"mt .
support of the appeals may be summarized as follows. Claus®

of the agreement merely empowered Justice K.B.N. Singh to $

ett‘e
the differences. His role was that of a conciliator rather t

na?
arbitrator. In the event of his failure to by
the parties wer '

. N r‘ *
t . ing about any settler® “
€ 10 appoint one arbitrator each and such arbitrat®
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4C<')uld jointly appoint an umpire, if need be, to arbitrété the
dispute. There is distinction between ‘difference’ and ‘dispute’.
Unless the claim put forward by one party is specificall dénied.
foT the purpose of arbitration dispute cannot:be said)',to have:
arisen. \In the present case, the respondent did not mak ‘
endeavour to settle the differences across the table. There it
specific denial of dlaim. Nor any attempt was ﬁade to rW.aS -
settlement. After the appellant served advocate's notice oéac}})l' )
putting~ forward‘certain’ claims, the respondent rushelZl flm
falrl:).itration. There being no existing dispute, the arbitrator h d.' ol
jurisdiction to enter upon reference and the entire procead'no
bfefqre him was therefore without jurisdiction. No ‘opportunit , ae
glv‘en to challenge the authority of the arbitrator. Aftel}" V:}?S
objection was overruled, the appeH»ant was even denied copy of the'
orde so that it could cffectivelyﬁca'rry forward the challenge to th;3
competent court, and after the appellant filed misc. éase, inter
alia, for revoking the authority of the Arbitrator, in haste he
proceeded to deliver the award. The facts and circumstances show
that the Arbitrator was biased against the appellant and conductéd

the proceeding with a closed mind. i

11. On behalf of the respondent it was submitted that
Clause 19 of the agreement clearly provided for arbitration by
Justice K.B.N. Singh only in case of non-availability of Justice
K.B.N. Singh occasion could arise to appoint arbitrator or gmpii"e
as provided in the latter part of the clause. The correspondence
entered into between the parties vide Exts. 3 and 6 shows a pre-
existing dispute-and therefore, upon reference by either party, the
arbitrator was competent to entertain the reference and arbitrate
the dispute. In any case, the appellant initjally participated in th‘er
Proceedings. it was only after the report of the E.ngineer
Commisioner came that he stayed away from the proceeding. The
appellant cannot thus challenge the authority of the arbitrator.
The‘allegations of bias and misconduct are without any SUbjtar:iC;
The appellant having agreed to get the dispute reso'lved Eytth -
KB.N. Singh. implying that he had faih = him-whether s
Mediator or conciliator or arbitrator-the appell&l.rlt was ’re_:qu ‘
Say as to when and‘ what made it loose faith in him.*

. : . counsel for the parties
“12. On the arguments made by the ‘ ,

three questions arise for consideratiop :I; ]
(i) Whether the role of Justice K.B.N.

: il 0
Of the- agreement was that of councmator

ingh as per clause 19
r arbitrator. In other
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words whether Clause 19 of the agreement authorised Justice
K.B.N Singh to act as Arbitrator ?
(ii) Whether there was any pre-existing dispute -which could

be referred to for arbitration. In other words. whether there was
valid reference of the dispute ?

(iii) Whether the Arbitrator commitled any: misconduct in
conductmg the proceeding ?

]
!

13. At this stage Clause 19 of the agreement on which the
answer to the first question rests may be quoted as under :—

"That in case of any difference arising out of or relating to
the lands and constructions thereon covered by this
agreement or arising out of this agreement will be settled by
reference of dispute to -the arbitration of Justice K.B.N. -
‘Singh (retired).” S.K. Puri, Patna-800 001. In case of any
difference. the owners and the developer shall appoint one
arbitrator each who shall jointly' appoint one umpire, if
heeded. and arbitrate under the provisions of Arbitration
- Act 1940.7 . _
14. A plain reading of the clause would suggest that it
consists. of two distinct parts. While under the first part the
parties agreed to get their differences settled by Justice K.B.N.
Singh. under the second part they further agreed that they would
appoint one arbitrator each who could appoint an umpire, if
needed, to arbitrate under the provisions of the Arbitration Act.
Upon literal interpretation of the clause, it would ‘appear, there is
an apparent conflict between the two parts because there cannot
be' two-tier arbitration in respect of the same dispute. The
ascertainiment of the intention of the parties in the circumstances.
becomes essential. The normal fule of interpretation of deeds etc
1s to give plain, literal meaning to the words used, but sometimes
there is dichotomy in the words used or the words are not
sufficient to convey clearly what the two parties meant. In that
case their intention has 1o be gathered In Odgers' Construction of
Deeds and Statutes (5th Edition -at page 31) it is stated-—
Ordmanly parties use apt words to express their intention:
but often they do not. The cardinal rule again is that clear
ancl ‘unambiguous words prevail over any intention, but if
the w-nr(h uscd are not clear and unambiguous, the intentiion
will prevaﬂ We have seen that the most essential thing is
to collect the intention of the parties from the expressions



\

VOL. LXXX (2) THE INDIAN LAW REPOHTS 3

have used in the deed itself. What if the intention so
collected will not square with the words used ? The answer

is that the intention prevails.” . )
15. Counsel for the parties not only differed in their
\ interpretation of the vqlause but also suggested different ways of
reading. On behalf of the .appellant it was submitted that the
Court should not read the clause in manner as to make one or the
other part redundant. If the interpretation suggested by the
respondent is accepted it would render the second part redundant
or superﬂuods. In view of the clear volition of the parties to
appoint one arbitrator each and. if needed. an umpire to arbitrate
the dispute under the Arbitration Act. the rule-assigned to Justice
K.B.N. Singh could not be that of arbitrator. Justice K.B.N. Singh
was merely authorised to settle the differences between the parties
and thus his role was that. of a mediator or conciliator. On behalf
of the respondent, on the other hand, it was submitted that ‘the
- second. part of the clause should be treated as redundant. The
second part could come into play only in the case of non-
- availability of Justice K.B.N. Singh under the first part. As he was
not only available, but had also entertained the reference, ‘there
was no question of the parti‘es appointing any arbitrator, or the
arbitrators. so appointed. appointing any umpire under the second

part.
16. In my opinion, it is not possible to accept the plea of
redundancy and ignore the second part. The ordinary rule is to
rcead the document' as a whole. In present context, thus, the CIE}use
dught to be read as a whole. It is true that where the words_ _nf the
deed are not clear and specififz. the court in order to give effcct to-

of the parties may sometimes supply words, sornetimes

tention :
the inten s. But this should be

discard words and .sometimes transpose erd '
done only. where it is not possible to cull out or ascertain the

intention of the parties. The parties, in the present case are well
educated persons. The respondent, in fact, is a retired High Court
Judge. It is difficult to believe that he was not aware .of 'lt‘:je
implications and being aware allowed the conflict to cregp 1r11. 1@:
words “in case of any differences the'pwners and the developers
shall ¢ int one arbitrator each........c..o... X eco
;gﬁlc‘iaipr?;?tbz said to have been ,inad\!cn‘(cntly usgd. rlzy saifglzrg]
to arbitration by the arbitrators appointed by both partie id

‘ t 1 ‘ time have
umpijre appointed by them, t at the same ti |

intended that Justice K.B.N. 5j

he es4nno )
ngh would act as arbitrator.



330 PATNA SERIES . VOL.LXXX(2)

17. 1 am inclined, in the facts and circumstances, to think

_that both parties having faith in justice K.B.N. Sinigh, a retired
Chief Justice of the Patna High.Court and the Madras High Court.
at one stage. what they intended was that differences between
them relating to lands or construction etc. be settled by him. In
‘case failed to amicably settle the differences, the parties would
appoint arbitrators-one each-and the arbitrator so appointed
would appoint an umpire; for arbitration under -the Arbitration
Act. So 'r‘ead, there would be no conflict between the two parts of
the clause and both of them could be given effect to. If on the
other hand Justice K.B.N. Singh is regarded as'the arbitrator, the
second part would be rendered meaningless and otiose. It is tru€
that the word "arbitration’ has been used also in the first part but.
in context, the expression seems to have been loosely used. In K.K-
Modi Vrs. K.N. Modi & ors. (1) the Supreme Court observed that
~mere yse of the word arbitrator does not mean that the person
concerned was to act as arbitrator. While laying down the attributes
of arbitration the court held an the facts and circumstances thai
the Memorandum of Understanding did not envisage reference of
the dispute to the Chairman, IFCI for arbitration, it only provided
for reference of issues to an expert for decision. '

: 18. If the clause is interpreted in the manner suggésted
abovg, it would follow that the role of Justice K.B.N. Singh was
that of a mediator or éonciliator. he could not assume the role of
arbitrator. The arbitrator derives his authority under the agreement.
if the agreement does not confer such authority he cannogt assume

it himself” The legal position has been luci
cidly stated n
I}rbitration in these words. Y in Russell 0

“It might seem therefore that if the agreement between the
parties is m effect and agreement to.prevent disputes frc“m
arising and not an agreement as io how theypal‘e to b€
settled. then it is neither the agreement to refer to arbitration

nor a submission to arbi
ner r itration, and it is not within the€

19: . ‘ .
the pm(‘is’['l’)efusual mechanism of resolution of dispute is through
dispute re? ;J Court‘. It is only when the parties agree to get the
solved through arhitration that the person appointed DY

them {or by the Court) as arbitrator gets the auth
(1) (1998) 3 5.C.C. 573. =

ority to do $0:
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In Khardah Company Ltd. V. Raymon & €o. (India) Put. Lid. (1)

the Supreme Court observed :- ' ' ’
“But what confers jurisdiction on the arbitrators to hear
and decide a dispute is an arbitration agreement as defined
in S. 2(a) of the Arbitration Act, and where there is no such
agreement, there is an initial want of jurisdiction which
cannot be cured by acquiescence. :

Though in a somewhat different context. earlier in Thawardas -

Pherumal V. Union of India (2) it had said, .

" “A .reference requires the assent of ‘both’ sides. If one side
is not prepared to submit a given matter to arbitration
when there is an agreement between them that it should be
referred.'then recourse must be:had to the Court. under
Section 20 of the Act and the recalcitrant party can then be °
compelled to submit the matter under sub-section (4).

In the absence of eitheri.agreement by ‘both’ sides about
the terms of reference or an order of the Court under
Section 20(4). compelling a reference, thé arbitrator is not
vested with the necessary exclusive jurisdiction.” 2
20. The decision of the Kerala High Court in P. Narayanan
Nair Vrs. E. Achuthan Nair (3) was relied upon by the counsel for
both sides in this connection. The dispute in that case related to
specification and demarcation of certain properties. There has
been an agreement between the paties earlier authorising inter
alia. three persons to inspect and decide the dispute with stipulatiop
that both parties would accept their 'deqision. The plaintiff later
filed suit for specification and demarcation of the suit property.
The defendant objected to the maintainability of the suit on the
that in terms of the agreement the only course open to the
'to seek decision through arbitration and that Section

bitration Act barred the suit. That section lays down,

award be
this Act.” The
1 court which’

ground
plaintiff was
32 of the Ar
notwithstanding any law for thetime beingin force
any arbitration agreeme'nt .Or
enforced.......cooeeeremrres otherwise than as px:owded in
objection of the defendant found favour ‘iml.]. the tri‘a oourt which
dismigsed the suit. On appeal by the plalr}tltf'th‘e Hig hou el
that as the parties had merely agreed for medlgtl?n b}:l the Eﬁm o\,(
concerned, they cannot be called arbitrators within the meaning

nor shall

(1) (1962) A.LR. (S.C) 1810
(2) (1955) A.LR. (5.C.) 468.
(3) (1974) A.LR. (Ker.) 551.
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the Arbitration Act and therefore. the bar of Section 32 of the Aet
was not applicable. Repelling the defendafit's objection as to the
maintainability .the Court observed- -

«we‘do not think that the suit is one to enforce an award-
"The process of arbitration is the determination of a pre
exxstmg .dispute. Every agreement entered into for the
purpose of avoiding a dispute c_annot be said to be an
arbitration agreement. If parties are at variance on any
issue. the issue has necessarily to be settled as between
them. The process of reference to an arbitration could be
agreed upon by the parties and in such cases the arbitrators’
award will be binding upon the parties to such agreement.

- But if it be that both parties agree that certain services will

be rendered by mediators to settle matters which are not
yet in dispute between them, but such settlernent is desirable
to avoid disputes in future, even though the persons who
are appointed as mediators are styled as arbitrators they

- will not become arbitrators within the meaning of the Act.”
Amongst others the Court' noticed the decision in In Re. Carus-

Wilson And Greene {1).

The following passage from the said

decisnon may usefully be quoted :—

“Therc is an intermediate class of cases in which a person
is appointed to determine disputes after they have arisen
but is not. bound to hear evidence or argument. In those
cases it may be more difficult to say whether the person is
a valuer or an arbitrator. They must be determined according/
to the circumstances in each particular instance by the

mtent10n of the parties.”

21 There being no agreement by the parties about arbltratlon

\‘by Justice K.B.N. Singh, or an order of the Court in that regard
he did not possess the necessary jurisdiction to arbitrate the
dispute between the parties. Question no. 1 formulated above is

accordingly answered in favour of the appellant and against the
respondent.

22. Another sinec qua non of a valid reference to the

arbitrator is the pre-existence of dispute between the parties. The
case of the appellant is that after it served notice puttmg forward
certain claim on 7.9.91 the respondent rushed to Justice K.B.N.

Singh with an application to arbitrate the dis ute w1thout makin
(N {1886) 56 L.J.Q.B. 530. 7 P A *"'“g

4
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. Any endeavour for amicable settlement across the table or to even
identify- the dispute. The law on the point is settled that the 1
Jurisdiction of an aibitrator depends not upon the existence of a
claim or accrual of a cause of action but upon the existence of a
disputé.. The dispute implies an assertion of a right by one party
and rcpudiation thereof by the other party. On’behall of the 7
respondent it was submitted that the letter of the appellant dated
7.6.89 and the endorsement thereon by the respondent (marked
Exts. 3 and 3/a by the arbitrator) coupled with the notice dated
7.9.91 (Ext. 6) suggest a pre-existing dispute. As a matter of fact,
it appears that the arbitrator also relied on.these three documents
in coming to the conclusion that there was a pre-existing dispute
between the appellant and the respondent. The court below too-
has relied on them hold that there was valid reference to the

-arbitrator. | am unable to accept the submission of the counsel for
the respondent. The letter dated 7.6.89 (Ext. 3) and notice dated
7.9.91 (Ext. 6) were in the nature of claim by the appellant.
Dealing with this aspect of the case the arbitrator stated in his
impugned award as under :— . -

' “It may be relevant to -mention here that the developer,
through his letter 7th June, 1989 (Exhibit 3) had intimated
to the owner that four flats covering 5300 sq. ft. of built up
area have been allotted to him and on this letter itself the
owner put an endorsement {Exhibit 3/a) indicating .that he
could not agree for less than 6000 sq. ft. built up area in-- -
terms of the agreement (Exhibit 5) and that too after actual
measuremernt, since the drea indicated was not the built up
area. . : ‘ ] '

In reply to the aforesaid notice (Exhibit 6) the owner,
through his lawyer, stated by a ‘communication dated 24th

September, 1991 (Exhibit 7) that the total area of land in

on of the owner was 8840 sq. fi. over which there ~

possessi ch
consisting of

was already a double storeyed house existing
-ooms. Six varandas. four bath rooms, an out-

eight living 1 ‘
house and a court-yard. | ‘
From paragraphs 14. 15. 16 and 17 of the award it is evident that

in coming to the conclusion that there cx.isted -a dispute bit\geen
the parties. the arbitrator took into consnderaFlon. nay, re ;((3) t(;r;
the reply of the respondent dated .24‘.9.91 in resp.ons::iml the
appellant's notice dated 7.9.91. But it is to be ke!nt in ndl : h;d.
before sending the said reply, on 23.9.91 the responden



| L oATN ) XXX @)
434 , -PATNA SERIES VoL

already made an application to the arbitrator to “settle the diSF".Jte
. mentioned hereunder by arbitration”. In my opinion the jurisdictio?
‘of the arbitrator and the validity of the reference has.to b€

_-determined with reference to the State of affairs as existing on the

date of the reference and not on the basis of any subsequent
_development. There cannot be post-facto satisfaction about the
'e;xxstenc'e‘of a diépute. The facts as existing on the date of the
" reference and disclosed in the applicatioh and, thus, brought to
the notice of the arbitrator would determine whether there was
.any ‘pre-existing’ dispute. | | ’
‘ 23. Counsel for-the appellant rightly pointed out that the
“details of dispute and differences” mentioned' in pardgraph 14 Of\
thf: reference application dated 23.9.91 were never put up before
" the appellant. According to the counsel, the respondent seems to
have presumed on receipt of the notice -dated 7.9.91 that ther¢
existed dispute but the dispute could be regarded as ‘dispute’ for
the purpose of arbitration only after the claim of the appellant vide
notice dated 7.9.91 was repudiated. Without formal repudiation of
-the claim it cannot be said that there was a pre—e)ldstirig disput®
on 23.9.91 when the applicqtion for arbitration was ﬁléd. and th€
'afbitrator committed erroy of law in relying on the subseq‘-lent
reply of the respondent dated 24.9.91 for the purpose of holding
that there existed dispute between the parties. I find substancg n
" the submission of the counsel! for the appellant. The en'clorsti‘l”nerlt
‘E’“\E”/‘?" on the letter dated 7.6.89 (Ext. 3) also cannot be -
- construed as repudiation of claim.. In any view such claim an
Cou‘nt:er claim were made in 1989 itself. Claims having been Put
forward by the appellant vide notice dated 7.9.91, in my opinioy
it was incumbent upon the respondent to first repudiate the claim:
‘ iny if such repudiation failed to elicit any positivé response that
_ it could be said that a-disputé existed hetween the partieS- In
business transactions it Is usual to make éiaim and counter claim
against each other. Unless one party knows what the'claim or th€
(;OUTItel' claim of the other party is, there is no occasion for him
to either accept or deny the same, or reduce his claim so that ar¢?
and extent of dlspute, is identified and referred to for arbitratio”

Companies V. J.H. Billington. Ltd. (1}, Lord Halsbury observed that

before the arbitrator could enter upon the reference, it must be
shown that a dilference had arisen between )

(1) (1899) A.C. 79 {H.L)

the parties be w
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submission and. that the arbitrator would have jun’sdictioh only to
. adjudicate upon the particular difference which had arisen before
the submission. If fresh differences arise after the arbitrator had
entered upon the reference. the arbitrator cannot adjudicate upon
them without a fresh submission. It would be useful to qudte the
following from the said decision :— ’ oo
- "A condition precedent to the invocation of the arbitrator'on
" whatever grounds is that a difference between- ihe parties
should have arisen; and I think that must mean a difference
of opinion before the action is launched, either by formal
plaint in the country Court or by writ in the superior
Courts. Any contention that the parties could, when they
are sued for the price of the services. raise then for the first
time, the question whether or not the charges were
-reasonable and that therefore they have a right to go to an
arbitrator, seems to me fo be absolutely’untenable.”

In the same case, Lord Ludlow observed :—

“One matter about which I do desire to say a word............
this .............. ..that this difference before action brought,

and that il is too late......... afterwords to raise a difference

which can be brought within the meaning of this section.”
In the above premises. [- am of the view that the arbitrator
committed error in treating the lettér/ reply dated 24.9.91 as
‘repudiation of the appellant's claim and assume on that basis that
there existed a dispute between the parties. ; , "

25. In fairness to the respondent I mu'st mention that apart

from .the decision in P. Narayanan Nair Vrs. E. "Achuthéan Nair
his counsel also relied on Uttamchand Saligram Vs.

(Supra). ;
Birla Cotton

' Mahmood Jewa Mamogji (1) .and Union of India Vrs.
Spinning and Weaving Mills Lid. (2). He‘subnjitted thait there need
be an express affirmationfof assertion and denial and the
an be inferred from the conduct of the parties. There
about the principle. But there is nothing on

the record, at least brought to my notice, that there walsl a;)sr
| specifi¢ repudiation of claim-by the responde’nt of .the. faq:l]]): li?ter
claim or by the appellant of the respondf&nts claim-i e
dated 24.9.91 is excluded from consideration betwec?n 7.6.89 an
23.9.91 when the application was made to the arbltrator.‘

(1) (1920) A.LR. (Cal) 143.
(2) (1967) A.LR. (S.C.) 688.

not
same €
cannot be any dispute
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26 The second question in the facts and circumstances.
also thus is answered in favour. of the appellant and against the
. respondent. ' S e :

97. It was submitted on behalf of the respondent that as
the appellant had participated in the proceeding it is estopped
frorn challenging the jurisdiction of the arbitrator and/or validity
of the reference of the arbitration proceeding. The submission is
totally misconceived. In view of the decision in Khardah Company
Lid. Vs. Raymon & Co. (India) Pvt. Lid. (supra) there cannot be any
dispute that where there is ‘initial lack of jurisdiction in the
arbitrator the defect is not cured by acquiescence. Dealing with
this aspect it has been stated in Russell On Arbitration.

“In cases where an arbitrator enters into the consideration
of matters which are not referred to him, or which he has
. no jurisdiction to try, ‘the question is not one of waiver Or
estoppel. but of authority’ and a party continuing to attend
the reference after objection taken and protest made does
not give the arbitrator authority to make an award. '

If a party to a reference objects tliat the arbitrators ar¢
entering upon the consideration of a matter not referred t0
them and protests against it, and the arbitrators never-
theless go into the question and receive evidence on it. and
the party, still under protest. continues to attend before the
arbitrators and cross-examines the witnesses on the point
objected to. he does not thereby waive his objection, nor is

he estopped from saying that the arbitrators have exceeded
.their authority by awarding on the matter.:

Continuing to take part in the proceedings after protest '
made does not amount to be a consent.”

It may also be useful to notice the remarks of Lord Selborne L.C-
In Hamlyn Vs. Betterlay (1) as under :-
‘ "In arbitrations, Yvhefe a protest is made against jurisdiction.

the party protesting is not bound to retire; he may EO
through the whole

made.”

case.. subject to' the protest he has

The above principle has been followed by courts in India in the

cases fo Chelandas Daga Vrs. Radhakisson Ramchandra & ors. (2)

and Rambaksh Lachmdndas Vrs. Bombay Cotton Company (3).
(1) (1880) 6 Q.B.D. 63.

3) (1931) ALR. {Bom. 81,




1

THE INDIAN LAW REPORTS - | 337

. VOL. LXXX (2)
in- the preSenf case. as noticed.

. 28. As a matter of fact.
above, the jurisdiction of the' arbitrator was challenged by the
appellant at the very first instance. but its objection was overruled
and unfortunately copy of the order was not supplied on grounds
and in circumstances about which [ feel diffident. depriving the

appellant of the opportumty to carry forward the challenge to the

Civil Court.in good time. Much has been argued on behalf of the

appellant about the ‘conduct’ of the arbitrator. but in view of my

“conclusions on the first two- aquestxons,,l do not think it is
necessary to go into the question of misconduct or any other
question. There being inherent lack of jurisdiction and the’
i'eference being invalid, thejultimate award must be treated as
nullity and accordingly set aside.

29. Coming to the question of consequences of setting aside
of the award. in view of my findings. there is no question of
remitting the case to the court below for fresh decision. The only
option to the parties is to go in for fresh arbitration, if so advised,
through the arbitrators/umpire appomted in accordance w1th

clause~19 of the agreement.
30. In the result, .these appeals are allowed, the award of

thevarbitrator dated 21.12.91 is set aside. Consequently, the
urt below making the award rule of the

, ree of the co
order/dec t arbitrators

Court also is set aside leaving the parties free to appoin
for arbitration. There will be no, order as to costs. -

*

R.D. Appeals allowed.
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REVISIONAL CRIMINAL
Before Anil Kumar Sinha, J.
' 2001 -
April, 19.
Smt. Bharti Tewari."

-

V.o,

The Stale of Bihar and ors.

Code of Criminal Procedure, 1973 (Central Act No. 1t of
1974). section 340(1)—Provisions whether attracted where no
document produced in court or given in evidence in 107 Cr. P.C:
proceeding—section 195 (1) (b), whether applicablemwhether alppe‘?‘l
lies from the order refusing to lodge complai;'lt against the petitionerl
under sections 182/211 of the Indian ‘Penal Code—Appellate
Court's direction to hold an inquiry under section 340 of the Code
of Criminal Procedure--legality of.

Held, that in the instant case the admitted position is thaf
no document had been produced or tendered in evidence in the
proceeding under section 107 Cr. P.C. pending before the
Subdivisional Magistrate. Since no document was produced OF
given in evidence by thé petitioner in 107 Cr. P.C. proceeding the
question of dircting an inquiry under the provision of section 340
(1) of the Code of Criminal Procedure does not arise at all.

Held, further, that the impugned order passed by the
learned Sessions jpdg’;e directing sub-divisional Magistrate to make
an inquiry in [ernis:jfof section “340' (1) of the Code of Criminal
Procedure is manifestly illegal and without jurisdiction.

Hejd, also. that the appeal was not.maintainable becaus€
the Opposite pdrty nos. 2 to @ had filed a petition before the
Subdivisional Magistrate, Patna for filing a complaint against the -
petitioner under scctions .182/211 1.P.C. which was rejected and
against that order there is no provision for apbea] in view ©
provision of section 195 (1) (a) of the Code of Criminal Proceduré-

Sachida Nand Singh v. Stale of Bihar (1)—followed.
Application by the accused. ‘

The facts of the case material to this report are set out
in the judgment of A K. Sinha, J.

-

Criminal Revision No.104 of 1999. Against the judgment dated 3.12.1998.
passed by the Additional District & Sessions Judge. Vill, Patna in Cri. Appeal
No. 108/97. ‘ . :

(1} (1998) (2) S.C.C. 493,
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M/ s. Satiyendra Narayan Singh Dinlcar Raj Bhandari' for the

- petitioner. , ; _ :
M/s. Subodh Chandra Jha Manoranjan-Pd. Sinha for the

O.P. Nos. 2 to 4. )

'‘Mr. Rudra Deo Kumar Sinha, A.P.P for the State.

A.K. Sinha, J. This revision application has been directed

against the order dated 3.12.1998, -passed by 'the Additional

District & Sessions Judge. VIII, Patna in Criminal Appeal No. 108’

~ of 1997 by which the learned court.below set aside the order dated

30.5.1997 passed by the Subdivisional Magistrate, Sadar, Patna in

case no. 667 (M) 94 directed him to make an inquiry into the
matter under section 340 of the Code of Criminal Procedure.

2. Some of the essential facts relating to the present
revision application may be briefly stated as hereunder : '
- 3. There was a proceeding under sec;tion 107 of the Code of
Criminal Procedure; in which the petitioner was first _party and
opposite party nos. 2 to 4 were the second party. bearing case no.
19 (M) 94 of the court of Subdivisional Magistrate, Patna. The
proceeding was initiated at the instance of the petitioner who
submitted a written report to the Officer Incharge of Kankarbagh
Police Station on ‘12.12‘. 1993 against opposite party nos. 2to 4 in
which it was alleged that the O. ps went to the ersidence of the
petitioner and threatened him with dire consequences for vacating
the ]"IOUSC in which she was living. The police made an inquiry and
submitted a report to the Subdivisional Magistrate, Patna praying
‘therein to initiate a proceeding_under section 107 Cr. P.C. against
both the parties and accordingly the proceeding WETS initiated. The
jearned Subdivisional Magistrate, Patna VidF': his order dated |
7.4.‘1 994, however dropped the plioceeding ‘holding that it is a false
case which was filed only ta;, malign t};le second party. The
petitioner preférred a revision against the order passed by-th’e
Subdiﬁsional Magistrate which was also disnﬂsFed t?y Fhe Sess.y;ns
Judge vide his order dated 24.4.1995 passed in criminal revision

ite party nos. 2 to 4 filed a
. 259 of 1994. Therealfter, opposite P 4 fil
":tition before the Subdivisional Magistrate, Patna ;o21‘/i2nllt11at;n§hae
i i der section 182/: o
ing against the petitioner un T ' :
fr:gf:sdl;eial gCode The learned Subdivisional Magistrfte 1’\:u:l;: l’;lz
. ior inst whic
7 rejected the petition aga
order dated 30 : he Sessions Judge and the appeal

erred before t )
appeal was pre e the file of Additional Sessions Judge who

was transferred to
ﬁasscd the impugned order as stated above.

i

p
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4. Learned counsel appearing for the petitioner submi ttedl
at the very out set that the order passed by the learned Add‘tlon:
District Judge is without jurisdiction because in the facts iy is
circumstances of the case the provision of section 340 Cr. P.C. ot
not applicable at all. in as much, as the petitioner ha.d nce
produced any document nor any document was given in emdenhe
in the proceeding under section 107 Cr. P.C. It was urged that t
petitioner had, only given an information to the police ,-egardlni
the high handedness committed at the hands of O.P. nos. 2 to

and the police. had made an inquiry into the matter and nad
recommended for initiating a proceeding under section 107 cr.
P.C. against both the parties. Save and exéept that, the Petitmner
had not produced or used any document whatsoever, as evidenc®
in’ the proceeding pending between the pértiE:S. As such, the
direction given by the appellate court for making an inquiry under
section 340 (1) Cr. P.C. is without jurisdiction.

5. The provision of section 340 (1) Cr. P.C. may usefully P€
quoted as hereunder :

g 7 5 L
340. Procedure in case mentioned in-Section 195:-(1) Whert. upo!

an application made 1o it in this behalf or otherwise. any Court 18 °

i . : ) ‘
opinion that it is' expedient in the interest of justice that an inquiry Sholf‘(f
. { ” e

n 1o a

be made into any offence referred to in clause (b of sub-sectton
section, 195, which appears 1o have been committed in or in relatio

proceeding in that Court or, as the case may be. in res;pect of a dOCl‘mem

produced or given in evidence in a, proceeding in that Court, such Court
~may. alter such preliminary inquiry. if any. as it thinks necessary:~
{a) record a finding to {hat effect \

(b) make a complaint thereof in wriling:

(e} send it to Magisiriie gf the Iyt class having 3urisdicuor§:

(d) take suficient security for tYye appearance of the accused b;fore
such Magistrate, or if the allexed offence is nop-ballable and the Cour

thinks it necessary so (0 do, serid the accused in custody Lo suc
Magistrate: and

_ (e} bind over any person to appear and give evidence before sucl
Magistrate.” )

6. The provisions as quoted above ;—nanifestly to go to show
that it applies to a case where any offence as referred to in claus®

(b) of sub section (1) of section 195 appears to have b

committed in relation to proceeding in a Court in respect of 2
document produced or given in evidence in the proceeding of the
Court. But here in the instant case the admitted position is that

een
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Ne document had been produced or tendered in evidenée in the
Proceeding under section 107 Cr. P.C. pending before the
Subdivisional Magistrate. . .
7. In the case of Sachida Nand Singh and Anr. Vs. The State
of Bihar and Anr. (1) the Apex Court held as follows :— :
“The scope of the preliminary enquiry envisaged in Section
340 (1) is to ascertain whether any offence affecting
administration of justice has been committed in respect of
a document produced in Court or given in evidence in a
proceeding in that Court. In other words thé"offence should
have been committed-during the time when the document
was 'in custodia legis.” . .
‘ 8. The decision referred to above is fully applicable in. the
~ facts and circumstances of the present case and following the ratio
of the aforesaid decision, it'can be said wit}_l_ouﬁ any doubt that the
provision of section 340 (1) Cr. P.C. is attracted where any offence
falling within the ambit of 195 (1) (b) of the Indian Penal Code. ’
appears to have been committed in respect of a document produced
in court or given in evidence in a proceeding in that court. Since
no document was produced or given in evidence by the petitioner
in 107 Cr. P.C. proceeding the question of directing an inquiry
under the provision of section 340 (1) Cr. P.C. does not ariseat
all. [n that view of the matter, the impugned order passed by the
learned sessions judge c‘lirecting’the Subdivisional Magistrate to -
make an inquiry in terms of section"340 (1)°Cr. P.C. appears to be.

*

manifestily illegal and without jurisdiction. o
9. The learned counsel for the petitioner has contended that.

the appeal was not maintainable because the opposite party nos.
2 to 4 had filed a petition before the Subdivisional Magistrate,
patna for filing a complaint against the petitioner under section
182/211 of the Indian Penal Code. which was rejected by him and
against that or‘der there is no provision for appeal in view of
provision of section 195 (1) (@) of the Cr. P.C. This submission has
also got force in it.

10. For the reasons stated above this revision application is-
gned order passed by the Addiuonal District

e impu
allowed and th P e Ade

Judge in criminal appeal no. 108/97 is set
Application allowed.

N

S.D.

R —
(1) (1998 2 S.C.C. 493. -
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LETTERS PATENT |
Before Nagendra Rat and S.K. Katriar, JJ.
2001
April, 23
Stta Ram Paswan.”
v,

- The State of Bihar & others.

sérvice—Dismissal of Enforcement Sub Inspectol
Gopalganj—Constitution of India—Article 311 (2) Proviso (b)f: ‘
i}ldicating the reasons for not holding an inquiry—legality ©
Transport Commissioner himself is accuser. whether can pass

, ’ ) : of -
order of dismissal being the disciplinary authority—Doctrine ©
necessity.

P

' Held, that once th

-

e order has been passed in exercis€ of
power, under the second proviso to Article 311 (2) of the
Constitution of India indicating the reasons for not holding an
inﬁuiry the order attains finality in view of the provision contaiﬂ"{

under clause (3) to Article 311 of the Constitution of India-

resulting into dismissal of the appellant from service.

Held, further, that this is really a case where doctrin¢ f’t
-nécessity will have to be applied as neither any superior officer 1T,
the State could have courage to take any action in the matter n?r
the Government is interested in taking action in the matter and it
such a. situation if the disciplinary authority will sleep over the

" matter the result would be that the liaw breakers will have

supremacy and it will encourage the law breakers to hara
officers in discharging their official duties.

Held, also, that from the perusal of the impugned orde’ it
is clear from the circumstances mentioned in the order includi’ 6

the episode of 18.1.2001. the cqnduét of the appellént: protectior;

given by the high-ups of the State to the appellant and thrt'

conduct of the persons who have taken the office of the Transp®

Commissioner to ransom to show that the holding of the inqui
is not reasonably practicable in this case.

Case laws considered.

€.

An appeal under Clause 10 of the Letters Patent of to
Patna High Court. . ! | __.__,,,/
. ; in

Letlers Patent No. 375 of 2001. Against the order dated 27.3.2001 PaSSEd l
C.wW.J.C. No. ;3912 of 2001 by a learned Sing!

*

e Judge of this Court. -
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The facts of the case materlal to this report are set out
An the judgment of Nagendra Rai, J. -

» Mr. Tarakant Jha, Sr. Advocate, Mr‘ Vijay Shaniar
Shrwastae)a. Adv., Mr. Ashwani Kumar Singh. Advocate-for' the’

Appellant,
Mr. S. Alamdar Hussain, SC 6, Mr Shashi Bhushan Kuma:

JC to SC 6 for the State.
Nagendra Rai, J. The appellant has 'filed the present appeal
under Clause 10 of the Letter Patent of the Patna High Court
agamsn the, order dated 27.3. 2001 passed by a learned Single
Judge of this Court is CWJC No. 3912 of 2001 dismissing the writ -
application filed by the appellant challenging the order dated
| 6.2.2001 (Annexure -5 to-the writ application) passed by the -
Transport Commissioner. respondent no. 3 herein, dismissing him
from service by taking recotirse to the provision of Second proviso
to Ar ticle 311 (2) of the Constitution of India. ’ ~
.2. The appellant was posted as Enforccment Sub Inspector

in the district of Gopalganj since 1996. On 12. 1.2001. respondent
No. 3-Transport Commissioner. issued an order directing the

appellant to join at headquarters at Patna within three days from -
the date of issuance of the order. The’said order was served upon
the appellant. On 15.1.2001, the appel]ant_]omed in the department
at Patna and on the following day, he proceeded on ‘leave without
the same being approved by the competent authority tilli31.1.2001*
On 18.1.2001 at 6.30 P.M. while-the respondent no. 3 ~Transport

:Comrr“nssmner Sri N.K. Sinha<was in the midst of holding a
departmcnta] meeting in his chamber along with Jomt Transport
Under Secretary, Registrar and other staff, an

Comr,mssxonel

M.L A. having been elected from Gopalganj Constituency, namely.
Sri Anirudh Prasad @ Sadhu Yadav along with two body guards
armed with AK-47 rifles and 10 to 15 persons armed with fire
arms entered into his chamber and they took the office in ransom
in the sense that they asked the other officers present in the
meeting to leave the place by show of arms. The door of the
chambe: was closed and then at the gun point, the Transport

Commissicner was forced to put his signature on the order
transferring back the appellant to

purporting to be an order
Gopalganj after expiry of his leave on 31,1.2001. The mol(.:v1 lecivla);/
‘the said MLA also got an office order issued and said order W

1
also served upon the person present therc.



344 . PATNA semes VOL. LXXX (2)

3. it is admitted position that the said MLA is the brother

the present'Chief ‘Minister of Bihar and brother-in-law ol ther
President of the ruling party. The ~ycspondent~TranSP0“L_
- commissjoner informed about the said incident to the Chiel
Secretary. State of Bihar and the Chief Minister. Bihar. re also
reported the matter to the Police. but no ac

tion was taken {from
" any of the agency. L

atter on when hue and cry was raised. the
police registered a casc on the basis of clarification given by the€
respondent—=T ransport Commissioner with regard to certain news:
In the FIR. the offences were shown bailable. The police with 2
view to please the persons in power went to the residence of th¢
said MLA and granted him bail. Tt furtﬁef appears from the
records that in pursuance of the said order of transfer. th¢
appellant joined at Gopalganj and the District Transport officer
informed on 1.2.2001 to_ the Transport Commissioner about his
joining. It is to be mentioned here that the appellant joined at
Gopalganj without any relieving order having been issued bY the
aforesal
authority, i.e.. head of the executive. head of the State Services as
well as' the police, respondent-Transport Commissioner, came to
the conclusion that it was not reasonably practible to hold inquif)’
with regard to misconduct of the appellant and passed the order

competent authority. When no action was taken by the

1 - s g _ i v '
by taking recourse Lo the provision of second Proviso to Article 31 b
(2) of the Consitution of India.
evide :‘ﬂi rom perusal of Annexure-5 to the memo of appeﬂL it 1°
1 ‘esSh - " e
the enti a;t the respondent-Transport Commissioner has narrate
: entire lacts and also indicated the circumstances under whicl

he oy . : .
¢ was passing the order in-exercise of power under Articl 3
(2) (b) of the Constitution of lndia

submit?.cr:ﬂ\;vcl;ara-kam L.]ha' the .l.f:aljned Counsel for the aPpe“aﬂt‘.
o points Firstly. he submitted that the appellant was
n(?t Pt (,:hem when the aforesaid incident took place in th Chambc’r
of the Transport Commissioner and as sﬁch itpca ot b ) esun“3d
that what was done by the said MLA and hi n: o 1: p:en was
done at the instance of the appellant. Secondt Sh encb n'ttef; (hat
the Ordftl’ is vitiated by malafide as the ’l‘ranqpyo'rt z su rf.ll oner is
himscli the accuser as well as the ydiSCiplir;al :}‘;“T;& aqsingi
the impugned order. Elaborating his subm'u;,y 'au l'clm o En;itt-"'d
that allegation has been made by the Tran siom, e % Sjon€”
and FIR s been lodged and as such DaSSith:: ofc;: rt:;slbaim i
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malafide in the sense that he has become the judge as well as the
witness in the same case. ' : i 4

6. The learned Counsel appearing for the State on the other
hand supported the order passed by the learned Single Judge.

7. The relevant provisions of Article 311 of the Constitution
of India are as follows. Cor B

. . N : LY

"311. (1) No person who is a member of a‘civil service of the Union or an
" all India service or a civil service of a Slate or holds a civil post under the Union
or a State shall be dismissed or removed by an authoritly su:lbordinatc Lo that by
which he was appointed.

(2] No such person as afaresaid shall be dismissed or removed or ré(lucedV
in rank except afler an inquiry in which he has becn informed of the charges

against him and given a reasonable opportunily of being heard in respect of these

charges. \ ‘ . o,

Provided that where il is propoged alter such inquiry. to impose upbn him
any such penally. such penalty mayv be imposed on the basis of the evidence
adduced during such inquiry and it shall not be necessai'y to give such person any
., opportunily of making ‘representatibn’ on the penally proposed : \

Provided further that this clause shall nol apply—

i XX XX

t
(@) XX
(b} where an authorily empowered Lo (lis‘m‘iss or remove a person or to
redduce him in rank is satisfied that for some reason, lo be recorded by thal
authority in writing, it is not ruzlson‘ably ‘practicable to hald such inquiry. or
{c) 7 XX ' ooxx XX
(3) II. in respect of any such person as aforesaid, a question arises whether
il is reasonably prglclicéble 1o hold such inquiry as is referred to in clause (2). the
decision thereon of lile authority empowered to dismiss o remove such person or

- to reduce him in rank shall be final.” ‘ "

‘8. Docétrine of Pleasure is embodied in Article 310 of the
Constitution of India. Clause {i1) and (2).to Article 311 of the
Constitution ol India gives protectioﬁ to the meriibers of Civil

services. The said protection has been withdrawn by the Second
1 of the Constitution of India and

' . ticle 31
oviso Lo Clause (2). to Article <
o in public interest and based on -

p 1C p y. . ln 10NC( 1n t[‘l(

i i rovided in Clause (1) and (2} to
fulfilled then the inquiry as p ' au (2
l:lltt'l:le 311 of the Constitution of [ndia can be dispensed with and
\rticle : ‘

ided therel be awarded.
the major punishments as provided t‘hcrc,m Canith P
I)l‘oviso.(b) {o Clause (2) of Article 311 dispenses.W 1
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whern the disciplinary authority arrived at the satisfaction that it
is not reasonably practicable 10 hold the inquiry. The said wmjd :
was interpreted by the Constitution Bench of the Apex Court in
the case of Union of India V. Tulsiram Patel (1) and it was held that
the said words ‘eannol be interpreted to mean t
impract‘icability. What is req
is.not practicable in L

otal or absolute
uisite is that the holding of the inguiry
he opinion of a reasonable man talking ¢
reasonable view of the prevailing situationt. The disciplinary authority

wﬁb is at the spot is the best judge of the matter and it is for him .
to assess as to whether the inquiry is to be dispensed with or not-
1t was also held lin that case that though the finality has been
given Lo the"qdeycision' of the disciplinary authority under Article
311 of the Constitution of India. but the same is not bi

the Court and in exercise of jui‘hcial review, it can in
the order and their Lordships

nding upon
terfere with

referred to the case of AUl
‘chaubey Vs. Union of India (2) where the order was interfered with

on the ground that the disciplinary authority was accuser with
regard to some of the charges for which inquiry was dispensed
with. The relevant paragraph dealing with the said question is 130
of the said judgement which runs as follows. . “

"The condition precedent for the disciplinary authority that”
it is nol reasonably practicable to hold “the inquiry
cnntempla»\l,ed by clause (2) of Article 311. What is 'pc:rtin(?nt
to note is that the words used are”™ not reasonably premtic:zslblC
- "and not impracticable”. According to the Oxford English
Dictionary “Pl'acticable" means "Capable of being put into
practice, carried out in action, effected. accdmplished- or
done. feasible”. Webster's Third New International DictionaTy
defines the word “practicaple” inter alia as meaning “]305‘5ible
Lo practice or pgrform : capable of being put into practiCe"
donce or accomplished : feasible”. E*‘u;‘ther. the words used
are not "not practicable”™ but “not reasonabfy practicable”
.Webster's Third New International Dictionary defines the
‘.”()l_'d “reasonable” as “in a reasonable manner : to a fairly
»sufﬁcicnt (;:xtcnt". Thus, whether it was practicable’ to ‘hold
thé inquiry or not must be judged in the context of whethel
it was rcasonably practicable to do so. It is not a total or
absolute impracticability which is rcquiréd by ‘clause (b)-

_* What is requisite is that the holding of the inquiry is N9
(1] (1985) AIR. (SC] 1416. ‘ ‘ '

(2) (1984) AIR. (S.C) 1356.
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practicable in the opinion of a reasonable man taking .a
reasgnable view of the prevailing situation. It is not possﬂalé
to enuimcrate the cases in which it would not be reasoriably
practicable to hold the inquiry. but some instances by way
of illustration may, however. be given. It would not be
reasonably practicable to hold an inquiry where the
goverriment servant, particularly through or together with
\}:/]}? associates. so terrorizés. threatens or intimidate witnesses
O are going to give i i : . .
reprisal a’i tog pre\inf 3:;:: nfif)r: gj;?:t I;Im ‘.Vlth fear‘ o!
government servani. by himsell or t‘oaethger \(z,itohl When.a the
J og or through
others threatcns x’ntimidatesy and terrorizes the officer who
is the disciplinary authority ‘or afraid to hold the inquiry or
direct it to be held, 1t~ would also not be reasonably
practicable to hold the inquiry where an atmo‘,s‘phcrevof
violence or of. general indiscipline and insubordination
prevails, and it is immaterial whether the concerncd
government servant isa or is not a party to bringing about
such an atmosphere. In this com:)(;éti'on, we must bear
mind that numbers ¢oerce and’ terrify while an individual
may not. The reasonable practicabi]iti of holding an-inquiry”
is a matter of assessment to be made by the disciplinary
authority. Such authority is generally on the spot and
knows what is happening. It is because the disciplinary
authority is the best judge of this that clause (3) of Article
311 makes the decision of the disciplinary authority on this
question final. A disciplinary authority on this question
final. A .disciplinary a(thority is not expected to dispense
with a disciplinary inquiry lightly or arbitrarily or out of
ulterior motives or merely in order to avoid the holding of
an inquiry or becayse the Departmen‘t’s case against the
government servant is weak and must fail. The (inality
given to the decision of the disciplinary authority by Article
311 (3) is not binding upen the court so far as its power of
judicial review is concerned and in such a case the court
.wﬂl strike down the order dispensing with the inquiry as
also the order imposing penalty.” J . )
i o assed in exercise of power
9. Once (1¢ mlc:(l; P()aj\l‘lt)iz(li: SPH {2) of the Cor‘fstitLtl',]ion of
Conc:hil?;asons for not holding an inquiry the-order

under the s¢ |
-ovision contained under Clause (3)

India indicating
attains finalily in view of the pt
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" to Article 311 of the Constitution of India but as held by t;he
Constitution Bench in the case of Tulsiram Patel (supra). the
order is subject to judicial review and it can be challenged on thf’.
grdund that the ordcrw‘aspassed on ex;raneous consideration oY A
on irrelevant ground or as a result of malafide. However. the truth
or correctness of the materials cannot be questioned nor car it be
gone into the ,adequ'acy of the material. Even in the casC of
. malafide. the Court will not interfere unless it is found to be abust

of powe’r or fraud on power. See Union of India and another VS
Balbir Singh and another (1) ’

10. So far as the first submission raised by the Jearned
Counsel for the appellant is concerned. it is apparent from the
record that the appellant was posted at Gopalganj and he had
completed his tenure there. Thereafter he was transferred from

" there and asked to join at the headquarter at Patna. On18.1 .2001-
(he member of legislative Assembly along with his two body guard®
armed with sophisticated modern fire arms and other henchmer!
all armed with fire arms entered into the office of ti’]e Transport
Commissioner, took the office to ransom. intimidated and by usc

- of fqrée obtained an order rctransferring the appellant to the sam®

place, . An office order was also issued by usec of force an
thereafter the appellant joined on the bé\SiS of the said order an
the District Transport Officer sent a communication to the Transpot

Commissioner informing about the same.” Though the Transpor"

Commissioner has not stated in the impugned order that the

appeliant was present at the time when, the aforesaid epis? ¢

happened. but the fact is that the appellémt enjo);ed the firuits of .

t.he order obtained by coercion and force. It is oﬂnly indicative of the
fact that the entire thing was done at the instance of the apP(‘llant
and to help the appellant. A matter can be proved eithe'r ‘by airect
evidence or by circumstancial evidence. The circumstances indicafﬂd
above lead to only one inference that at the instance of the
appellant. the said MLA along with two body guards arn;led with
31;:7“: ilt'l;l:. é;:v;:l(,;‘; (1;1ris“:1enc? men. all armed with fire ar@i%,
L ’ he Transport Comimissioner and afte!
d;-,.\:nl‘?z 'm;t ‘the persons present there manhandied the

C,omnnsmpner and obtained the transfer order and as”su(;h the

learned Single Judge. in our view, rightly held the appellant has

hand in the cpisode which had taken place on the aforesaid dat®
and the appcllant has full protection of the n

] i wer. ’
(7 (1998) AIR. (SC) 2043, €n in power. _ -




VOL.LXXX (2) . THE INDIAN LAW REPORTS - 349

11. So [ar as the second submission raised on behalf of the
appellant is concerned. it is be secn as to whether the order is
vitiated “on ‘the ground that the Transport Commissioner being
accuser. cannot pass the impugned order as a disciplinary authorityk.‘
The facts narrated above clearly show that the appellant has a
protection, of a powerful MLA who is brother of the present Chiefl
Minister and brother—in-law of the President of the Ruling Party
who is in power. Inspite of the matter being brought to tlm“noticc
of the Ch,ief Sem‘er.ary and the Chief Minister. no action was taken.
In such a situation. it is not possible to expect that any action
would be taken against the appellant either by an officer superior
to the appellant or by the Government. In such a situation
whether the competent authority to pass the order’ under the
aforesaid provision will tie his hands and leave the appcllant. The
Apex Court in the case ol Arjun Chaubey Vs. Union of India (supra)
held that a disciplinary authority cannot be a witness as well as
a judge as in that case the scale of the justice will not be even.
The said casc was considered by the Apex Court in the casc of
Tulsiram Patel {supra) where in paragraph 131 of the judgement it

was held as follows.

“It would be illogical to

carried out by senior officer ,
a 'delinquent government servant either by himself or along

with or through others makes the holding of an inquiry not

'hxold that the administrative work
-s shpuld be paralysed because

reasonably practi(table.

12. Even in the case of Agun Chaubey (Supra) the Apex
Court made the aforesaid observation taking into consideration
the facts of the case and held in paragrgph 7 of the judgement
that misbehaviour on the part of the employee on that part was
not serious as to cure or .condone the infirmity in the order of
dismissal passed in that case by the authority who had made

-

some of the allegation. ‘ | |
13. In the present case. the situation as is cvident from the

are such that the respondent-Transport Commissioncr
authorities of the State including the Chief Secretary
of the State and informed about such
t has also not procecded in the matier in
the Superior Officers of the
sm Lo discharge
for them to take
in my view.

record
moved all the
the Chief Minister
' men
d ahove. When
-cer to character and escapi

be reasonably expected
This is really a cast where.

and ‘
incident. The Govern

view of the facts state
State have preferred cat
of the duty. then it cannot
any acfion in the matter.
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doctrine of neccessity will have to be applied as neither any

uperior officer in the State would have courage,to take any action
in the matter nog the Government is interested in taking action in
_the matter and in such a situation. if the disciplinary authorily
‘will sleep over the matter, the result would be that the law
“breakers will have supremacy and it will. encourage the law
breakers (o harass the officers discharging.their official duties-
This is one of such cases where the aforesaia provision has to be

~applied in true sense. Thus the second submission raised on.
behalf of the appellant is also re]ected

14, From perusal of the impugned order, it is clear from the
circumstances mentioned in the order including the episode of
. 18.1.2001. the conduct of the appellant, protection given by the
high-ups of the State to the appellant.; and the conduct of the
persons who have taken the office of the Tr ansport Commissioner

to’ ransom show that the holding of the: inqun-y is not reasonably
prac'ncablc in this case.

15. Accordingly. we fully agree with the view, taken by the
learned Smgle Judge. The appeal is dismissed.

S.K. Katriar, J. 1 have the privilege and the advantag(‘ of
hearmg the judgement dictated by Brother Nagendra Rai. J. il

Court. 1 agree with the conclumon arnved at by himi. However. 1
wish to add my own views. -

17. Nemo Judex In Causa Sua. No .person can be a judgc
m his own case. This general rule, however. has a few excePUO“S
A Judge who would otherwise be disqualifiéd may act in a case ©
necessnty where no other judge has. jurisdiction. It was Obe‘r"ed
as follows in the case of Serjeant Vs Dale. (1877) 2 Q. B.D. 558 *

"By the common law, a judge who has an interest in th€

result of a suit is “disqualified from acting except in cases of
necessity. where no other Judge has jurisdiction.

The following passage from Administrative Law by Craif
{Third oclmon 1994, Page 333) is relevant in the present context *
The

normal rules against 'bias will be displaced 1T
circumstances where the individual whose 1mpart1ahty is

called in question is the- only person ‘empowered to act.

Thus in the Dimes case (1852) 3 H.L.C. 759, 787, it was
held that the Lord Chancellors 51gnature on an enro]ment
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order which was necessary in order for the case to proceed
to the House of Lords, was unaffected by his %hareholdmg
- in‘the’ Company because no other person was given the
. power to so sign. Similarly. -in Philips Vs. Eyre (1870 L.R.
-6 Q.B.)x See also Re Manchester (Ringway Airport)
~ Compulsory Purchase Ortler (1935) .153 L.T. 219; Jeffs Vs.
New Zealand Dalry Production & Marketmg Board (1967) 1
A.C. 551; if. Wilkinson Vs. Barking Corporation (1948} 1 ‘
K.B. 7211 it was held that the Governor of a Colony cou]d
validly assent to an Act of Indemnity which protected, inter
alia, his own actions because the relevant Act had to l.eceive

thc sxgnatune

‘ ‘Par llament has at different tlmes made statutory. exceptions

to the rule against bias. allowing justices to sit who have some

kind of interest in the subject matter of the action. Also see AIR

11962 All. 117 (Laxmi Chand Agarwal Vs. State of U.P). and
Natural- )ustlce by H.H. Marshall. ' T

Co- 'll}(‘ following statement of the 'law appearing in

Administrative Law by Wade and Forsyth (7th CdlthI‘l 1994, Page

476) is to the same effect:
............. there are many:. cases where no substitution is

possible, snnce no one else is empowered to act. Natural
justice then has to give way to necessity (1982 PL 628
(R.R.S. Tracey); for otherwise there is no means aof deciding
and the machinery of _]us(zce or admuustrauon will break

dowrn.
This peint made an appeararnce in Dimes Vs. Grand Junction’

Canal (1852) 3 HLC 759).” . :
T (Emphasis mine)

8. The second exception is brought about by the statute.

If the statute itself confers a power on an authority and impose‘;
a duty on it which may have the effect of making him a )udgc in
his own cause or to decide a dispute in which he has an official
doctrine of bias stands qualified to the extent of the

Page 277) illumines t
’ __what would be the posi

......... e to be ca
i a Minister Wé
law 1 der made by 2

not fo confirm an OT

bias. the
statutory authorisation. The following passage from Judicial Review
of Admm)bl.latwe Action by SA de Smlth (Thll‘d edition, 1980.,
he posxhon : _ )
ition in Engllsh ‘administrative

Jled upon to decide whether
local authority

or
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affecting his own property ? He could not lawfully transier
{o another Minister his duty to decide. He might deputc one’
of his own officials to make the decision: the decision would
nevertheless be made in the Minister's name. It is submitted
fhat the validity of thc decision could not be challenged
merely on the ground that the Minister was in 2 senseé
‘judge in his own cause: for the legal duty to decide the class
of .matter to which he belonged had been cast upon him.
and upon him alone. If it were possible to show that the¢
~ Minister had in fact failed to consider the merits of the

order lor reasons of personal interest. his decision could bt
successfully challenged................... "

The statement of the.law in Wade and Forsyth (Supra) at
Page 477 is to the same effect, and concludes by stating that
........... vermane The Court will naturally not allow Statutory machinery
to be frustrated in this way. [Re Manchester (Ringway Airport)
Compulsory Purchase Order (1935) 133 LT 219]. For similar .
reasons. a Governor of a colony may validly assent to an act of
.indemnity for his own actions. since otherwise the Act could not
be passed at all. (Phillips Vs. Eyre 1870) LR 6 Q.B. 1). It is
-generally supposed. likewise, that a minister must act as best he
can even in a case where he, for instance, himself owns property
which will be benefited if he approves a development plan "

......

19. The third exception’ relates to the category of
departymental proceedings where the disciplinary authority is the
judge in his own cause. He takes the decision to initiate disciplinary
. P:'occedin‘gs. lo frame charges. to appoinl enquiry officer 0%
enquire himsclf, takes the decision on the enquiry report. and
passcs the final order. Reference may be made to the judgemenﬁs

reported in AIR 1956 Cal. 662 (Choudhary Vs. Union of India). and
Ale 1967 M.P. 81 (Ramesh Chandra Vs. Union).

20. Another recognised exception is arbitration proceedings:
The-arbitration clause quite often stipulates that tﬁe Government
or governmentdl agency. or the Company. assigning the contract |
wil’l nominate the arbitrator. generally giving the designation of
one of its officers in the event of a dispute bitween the parties:
Reference in this connection may be made to the judgement of &
learned Singlc Judge of this Court in Bharat Rcet‘rﬁdories Lid. VS:
R.K. Das (1997 (1) PLJR 737). | ‘

21. The present case is thus

covered by the third exceptiol
stated above. V :
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22. For the facts stated in the impugned order and discussed
"IN the judgement of Brother Rai. J. with which I fully agree.
Proviso (b) to Article 311 (2) of the Constitttion is manifestly .
available to the disciplinary ahthoyity. I-am convinced that the
\ disciplinary authority is fully justificd in reaching the conclusion
that it is not reasonably practicable to holc'] an enquiry. A person
of the rank of Secretary-cum-Commissioner hgs been terrorised
into Subservience. and was forced to sigrt the transfer order by
PUlting hjm under fear of being beaten up and that of life in his
office chamber in the Secretariat by threatrening I:Q use sophisticated
Weapons. The State Government at all levels ‘upto the Chief
SCCrel;ai-y has remained absolutely unm?ved ob‘vigusly bec.f,mse of
the fear of beinq beaten up and thgj; of their lives. Fu}l. sister of
the MLLA who ie;dthe team ol goons is the Chief-Minister of the
‘ State. and her husband is the President of the ruling party in
power. The cmiployee joined the new place of posting without being
relieved at the place of previous posting. and no objection is raised
at either of the two places. A person of the rank of Enforcement
Sub-Inspector has been able to .organise Su(ch a massive show of
terrorism of extra-ordinary dimensions (n tl]g'lnain Secretariat
without a word of protest. Who will risk his life‘ or would like io |
be beaten up for con’ducting the cnquiry ‘or coming, as a wiﬁtness.
[ am reminded of the obselwratig?ns of thé Supreme Courtym the
case of Rudal Sah vs. State of Bthar, AIR 1983 S5.C. 1986. though

in a slightly different context. that “there is darkness all
made y present administration ‘of the -State of Bihar". If

around in ‘1.h;-e one case. it is the present one which would be
there ha]s‘('or'nviqo {b) to Article 311 (2) of the Constitution.
Covered by p 5 ,
‘ '

Appeal dismissed.

- S.D.
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' LETTERS PATENT,

Before Nagendra Rai and S.K. Katriar, JJ.
| 2001
April. 25.
Sushil Kumar Pandey.”
V.

 Union of India & ors.

Jurisdiction—the appellant having had the knowledge of .
his dismisal at Battalik which is outside the territorial jurisdiction
of the Patha High Court—writ-application against the order of hiS
dismlssal whether could lie in the Patna High- Court.

Held, that it is settled law that in case of order of dismissal.

. the order becomes effective when it is commumcated published OV
7 known to the person concerned.

Held, further. that as 'the appellant had already the
knowledge of the order of his dismissal at Battalik itsell, the order
of dismissal had already télgen effect and subsequent notice sent
to his mother does not form integral part of the cause of action

" and as such no part of the cause of action had arisen within the
territorial jurisdiction of this court. ‘

" Case laws discussed,

Appeal under Clause 10 of the Letters Patent of the
Patna HlE{h Court.

The facts of the case mater1al to this report are set out
in the order of the Court. :
‘ Mr. Ganesh Pd. Singh, Sr. Advocate, Mr. Choudhary Shyam
Nandan, Mr. Sharad Kr. Sinha, Advocates for the appellant.

Mr. Ajay Kr. Tripathi, Addl. SCCG., Mr. Gyan Prakash Qjha-
Adv for Union of India.

Nagendra Rai and S.K. Katnar JJ The question ‘which
arises for consideration in this appeal is as to whether the caus€
of action or part of cause of action-has arisen within the territorial
Junqdiction of this Court so as to’entitle’it to entertain and dectd€
‘thg_writ application. The learned Single Judge by the 1mpugn€d
- order dated 1.3.2001 in CWJC No. 9616 of 1999 held that no part

-

L.P.A. No. 336 of 2001. Agzinst the Order dated 1.3.2001 in C.W.J.C. No. 9616
of 1999 passed by Athe learned Single Judge of this Court.

7.
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of cause of action has arisen within the territorial jurisdiction of
this Court and accordingly dismissed the writ application for want
of territorial jurisdiction. , ‘ ‘

2. The lacts giving rise to the present appeal are that the
appellant, was cnrolled in the Bihar Regiment on 26th November,
1997 and taken on strength as a Se'poy‘ in this unit on 9th
November, 1998 at Cooch Bihar {(West Bengal). During Kargil War
(Vijay Operation), the appellant was despatched to participate in
the said operation on 20.5.1999 and was moved to Battalik Sector.
One of his fellow Sepoy Arvind Kumar Pandey belonging to the
district of West Champaran die_c'l‘ on 29th May., 1999 during the
combat. The appellant was asked to hand: over the dead body of
sald Martyr Arvind Kumar Pandey to his parent at his native
village and was glven a movement order with a direction to return
back within the period mentioned in the movement order, The
appellant escorted the dead body and finally the dead body was
cremated. The appellant though asked 1o return back to the unit
after expiry of temporary-duty: did not appear. His wherecabouts
were not known and thereafter a telegram was sent to him to
report on duty and hec joined the duty on 22nd July, 1999. A
decision was taken to initiate sumnmary court martigl proceeding
for his absence under Section 39 (a) of the Army Act, 1?50.an’d the
appellant participated in the said proceeding and put his Sl‘gna.t-ut"]?
on the relevant documents. Thereafter punishment of dle‘l’llSSd
was awarded. On 26th July, 1999 in pre.senceqf al'll tbe Jd\\{ans
of the Unit he was informed that he has been dismissed from
the relevant documents including warrant date‘d 26th
-om Jammu Tawi to village home was also given to

a letter dated 26th July, 1999 was also sent
lNant informing her about the dismissal

y of which has been annexed as

service and
July, 1999 fi
“him, Subsequently.
t0' the mother of the appe
* from - gervice of her son. A copy
Annexyre-5 to the writ application.

The cllant filed the sai
S diom veral grounds.

the . of dismissal on se€ .
ghog for the reason that the only qu'estzx tovolved In
) to whether this Court has territorial jurl ;
as to v .

ation or not. -
n filed on pehalf of the
hich it was stated that the

nce of the appellant at
A letter sent to the |

d writ application challenging
It is not necessary to
on involved in

state the sam
this appeal is '
to entertain the writ applic !
4. - A counter affidavit ]’.lad‘be(,
: he writ application inw
s passc‘d 'in prese

respondents in t
t was in operatiorn.

order of dismiss 1 wa
Battalik where the Uni
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mother of the appellant was only' for the purpose of information 10
the next of his kin which is being done in a routine manner to
keep the family members duly informed of such development. S0
that the appellant would not indulge in any mischief after returning
back 1O }WOmc. Thus. no cause of action has arisen within the
. territorial jurisdiction of this Court.

5. The learned Single Judge after hearing the parties. as
stated abovc.l‘m]d that this Court has no territorial jurisdicticm 10
entertdain the writ application.

, 6. Under Article 226 of the Constitution of India as it stood
prior to i‘nsertion of Clause 1-A by 15th Amendment Act. 1963
there were two limitations, in exercise of power by the High Court-
One was that the power to be exercised throughout the territory
in Whic:h the High Court exercises its jurisdiction and the other
was that the person or the authority tc; whom writ can be jssued
must reside within the territory subject to iurisdicﬁon of the High
Cq'urt. in other words, the High Court was -nol: chpoxvered to issu€
writ beyond the territory subject to jurisdiction and to the persons
WhO‘ lja\{e néither their residence or location within the said
territory. Clayse 1-A was inserted by 15th Amendment. ]963:

'qu;relrﬁng, power on the High Court to entertain :uny petition
::s:‘\ ‘A\;lf\l(?]‘le 226- of the .Co.nst?tution of Intdia if the cause of action
e ‘/ f"'f'“ part in its jurisdiction. The said clause was re”
i ered as Clause (2) of Article 226. Thus. the High Court 2!
tehr::litg“?hl]t'agf-ainst«a person or authority who resides within the
rial jurisdiction of the High Court or the cause of action ©F

art of ¢ o i . { ‘
Pf _ (‘.’f\u‘ac of action has arisen.within the territorial jurisdi(tuoﬂ
of the High Court, , 7

petitioZérCril:: of actio’n means the bundle of facts which the
i his o b ptrtc])ve. if traversed, to entitle him to a judg,{el’ner‘t
the: QUestibn a&‘.’yt ehCOUrt The law is We‘.‘ settled that to deciC“?
territorial ]uri;d-'o Wl ethcr the cause of action has risen within th¢
consideration u'l,c“?n of a Court or not, the Court must take int¢
There could be © I?Cts ,asse‘.md/pleadec‘ in the plaint/petitio™
i ¢ no inquiry about the correctness or truth of tho
absulmn:,-made. ‘The question has to be decided on the basis ol
the assertion without taking into consideration the other versioD
pleaded by the opposite party. The i other ver e
» ) S , question as to whether t
C,au‘bc of action or part cause of action has arisen with a view
decide the (1U(-:st,ion of territorial jurisdiction of the Court. no ﬁ‘xed
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or abstract formula can be laid down. It depends upon the facts
and circumstances of each case and the nature of grievance made.
V 8. The Apex Court in the case of Oil and Natural Gas

Commission Vs, Ulpal Kumar Basu and others, reported in (1994)
4 Supreme Court Cases 711, held as follows in paragraph 6 of the

Jjudgement.
“Therefore, in determining the objection of lack of te\rritorial

jurisdiction t.'he court must take all the facts pleaded in
supporl of the cause of action into consideration albeit
without embarking upon an enquiry as to the COI"rcctness
or otherwise of the said facts. In other words the question
whether a High Court has territorial jurisdiction to entertain®
a writ petition must be answered on the basis of the
averments made in the pectition, the truth or otherwise
whercol being immaterial. To put it differendy. the question
of territorial jurisdiction must be decided on the facts pleadec

in the petition.”

9. In the prc_asehi: case, we are concerned with regard to
dismissal matter and as such it has to be considered as to when
the order of dismissal became effective. The order of dismissal
becomes effective only when it is either bommunicated or published
or made known to the person concerned. This question was
considered by the Apex Court in the case ol State of Punjab Vs,
Amar Singh. reported in AIR 1966 Supreme Court 1313. and it
was held that unless the order is communicated or published to
~ the officer concernéd.
eticctives Mere passing ol ‘the orde
order effective. Taking the same view, it gives
complications. such as. what would be the orders or decision
taken by the authorities ‘alter passing the order of dismissal but
before communication of the same. whether the officer is entitled
to payment of Salaryvaftcr the order is passed or before it was
communi(:ated to him. It is apt to refer paragraph 11 ol the said
judgemcnt s ‘ »

“The first question which has been raised beloie us
by Mr. Bishan Narain is thgt .t.hoEJgh’ the lesponden} (te}me
, bout the order of his dismissal for the first time
to know a 1951, the said order must be deemed to
on the 26th D,/%ay,’, f‘()“ﬂ theysrd June. 1949 when it was
have taken effect as } gligltl C()l“;t has rejected this contention,

actually passed. The

(he order of dismissal does not become
r is not suificient to make the
rise to several
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but Mr. Bishan Narain contenrds that the view taken by the
High Court 1<. erroneous in law. We are not impr esscd by
Mr. Bishan Narams argument It is plain that the mere
passing of an order on .dismissal would not be effective
unless it is published or communicated to the officer
concerned.. [f the appointing authority passed an order of

_dismissal. but does not communicate it to the officer

concefned. Fheoretically it is possible that unlike in Court.
the authority may change its'mind and decide to modily its
order. It may be that in some cases, the authority may feel

. that the ends of justice would be met by demoting the

officer concerned rather than dismissing him. An order Qf.
dismissal passed by thd appropriate authority and kept
with itself. cannot be said to take effect unless the officer
concemed knows about the said order and it is otherwise
communicated to all the parties concerned. If it is held that

" the mere passing of the order of dismissal has the effect of
_terminating the services of the officer concerned, various

complications may arise. 'If before rcceiving the order of
dismisal, the officer has exercised his power and jurisdiction

to t\ake decisions or do acts within his authority and power.
.would those acts and decisions be rendered invalid after it

is known that an order of dismissal had already been
passed against him ? Would the officer concerned be

entitled to his salary for the period between the date when

the ‘order -was passed and the date when it was

comml.?nicated to him ? These and other complications
would inevitably arise if it is held that the order of dismissal

takes effect as soon as’it is passed. though it may be

c}t:mmumcated to the offlcer concerned several days
thereafter. It is true that in the present case, the respondent

‘had been suspended during the material period; but that

does not change the position that if the officer .concerned iS
not suspended during the period of enquiry, complications
of the kind already indicated would der..itely arise. We arc
therefore. reluctant to hold that an ordei of dlsmlsbd‘
passed by an appropriate authonty and kept on its file
without communicating it o the officer concerned 6r
otherwise publishing it will take ~ffect as from the date on

h th
which the order is actually written oat by the said authority:

such an ord
¢ €r can only be effective . 'ter it is communicated
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to the officer concerned or is otherwise published. When a -
public officer is removed from service, his successor would
have to take charge of the said office: and except in cases’
where the officer concerned has already been suspended,
difficulties would arise if it is held that an officer who is
actually .working and holding charge of his office, can be
said to be effectivc:ly removed from his office by the mere
passing of an order by the appropriate authority. In our

opinion. therefore. the High Court was plainly right in
passed against the

I

“holding that the order of dismissal
respondent on the 3rd June 1949 could not be said to have

taken effect until the respondent came to know about it on

the 28th May, 1951." . o
10. So far the order of $uspension-is concerned. it takes

effect from the date of communication and not from the date of
actual receipt. This question was considered by the Apex Court in
the case of State of Punjab V. Khemi Ram, reported in AIR 1970

Supreme Court 214, and it was held that in case of suspension,
issued and it is sent out to the concerned

once an order is
Government servant, it must be held to have been communicated

to him, no martter when he actually received it. In paragraph 16

of the said judgement it was, however. held that in case of

c'lismissal actually knowledge by cmplbyee may perhaps become

necessary because of the consequences but that will not be the

situation in case of suspension as after the order of suspension

was passed. there was no question of his doing any act or passing

any order which is likely to be challenged. Thus, the settled law

is that in case of order of dismissal. the order becomes effective

when it i1s communicated. published or known to the person

" concerned. T .

11, In the present case in paragraph 21 of the writ
application, the appellant has stated that after the conclusion of
the summary Court martial proceeding at.Battalik. he was orally
informed on 26.7.1999 that he has been dismissed from service
and he should proceed to his home, but rio order-of dismissal was
served on him and all the articles as handed over to him by the
Army were requested to be returned and it had been so returned.
In paragraph 22 of the writ application, he has stated that
thereafter he returned to his native village and thereafter lettel:
dated 26.7.1999 was sent addressing to his mother, a copy of

which has been annexed as Annexure-5 to the writ application .
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and on that assertion, the writ application has been filed in this
Court. o :

“ 12. The learned, counsel for the appellant submitted that ‘d'S
the order of dismissal addressed to his mother was sent to Nis
" village home in Bihar and the order of dismissal becomes eilective

only(whcn il is communicated to the person concerned -and the
communication was made at his village home. the part cause ol
action has arisen within the territorial jurisdiction of this Counrt.
In other words. he submitted that the notice informing about the
order of dismissal is integral part of cause of action and as the.
same was received- within the jurisdiction of this Court, then the
wril is maintlainable.
"13. The learned counsel appearing for the reSpOndent‘s/
~ Union of India on the other hand submitted that summary Court
Martial proceeding, according to averments in the writ application
which is only material to be looked into. was conducted in
presence of the appellant and his own assertion is that after
A conclusion of the said -proceeding he was informed about hi®
dismissal from service and was asked to go to his village home and
as such the order of dismissal became effective when it was known
to him while he was posted at Battalik. Thus. the order of
- dismissal has become effective. the moment the appellant knew
about the same. Thereafter sending a notice informing the mother
of the appellant about the dismissal of the appellant {rom service
is only a formal matter as the same does not form integral part ¢
causc of action and and as such no cause of action has aris€?
within the tercitorial jurisdiction of this Court.

14. As stated above, in the case of State of Punjab (SUPra)'
the Apex Court has held that the order of dismissal cannot P¢
uffecti"/c unless the officer concerned knows ébot;t the said order”
In the present case own averment of the appellant shows that 1€

 has knowledge of the order of dismissal (Para 21 of the writ
“PPI-ilclatim?)’ at Battalik itself. Further assertioin made by ¢
et i e it applcation shw hat e was asked 9 87
such a situation, evér; if %h © artices supplicd by the AT ter
alfidavit filed by the resg ond et .a"erlnen‘.;s made in. the vcour‘:'ect
that the order of dismisp. ent in the writ application to the ¢fl”
" ( s sal was passed in presence of the appenam
and he had also - signed an the ro di ] - int0
consideration, thic material on r P lcee g 18 n?t taken the
e of dismissal L. ¢ on:’l ec:f)rd is sufficient to show that e
order 0 ssal becume effective ot the Battalik itself as th
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order of dismissal was communicated and known to the appellant
at that place which does not fall within the jurisdiction of this
Court. Subsequent issuance of notice to the mother of the appellant
informing about the order of dismissal from service of the appellant
is not an integral part of the cause ol action giving jurisdiction to
this Court to entertain and decide the matter. ‘
15. The learned counsel for.the ;appellant ‘reiied upon two

‘decisions in support of his submission. one of the Apex Court in
the case of Oil and Natural Gas Commission. repdrted in (1994} 4

Supreme Court 711 and other of a division Bench of this Court in
the case of Brig Asholc Malhotra Vs. The Union of India and_others.
reported in 1997 (2) PLJR 595, None of the aforesaid';two cases
supports the submissions advanced on behalf of the appellant.
16. In the case of Oil and Natural Gas Commission (Supra).
the Apex Court held that the cause of action has to be decided
with reference to the averments made in the petition as stated
above. In that case. Engineers India Ltd. (EIL), acting as consultants
for Oil and Natural Gas Commission (ONGC). issued an
advertisement in leading newspapers of the country inviting tenders
[ a Kerosene Recovery Processing Unit at ONGC's
in Gujarat. The head office of the Cornmission
having its registered office in
Calcutta. read and became aware of the tender notice and submitted
tenders and made correspondences with the EIL from Calcutta
| sent a fax message and received reply t}f"reto from the EIL.
hat the reading of advertisement at Calcutta.
g representation from

Calcutta and makin .
| part of cause of

ute an integra
from Calcutta and receiving
integral part ol the

for sctting up ©
Hazira Complex

anc
The Apex Courl held t
submitting offer [rom .
that place would neither constit
action nor sending a fax messagc‘
reply from New Delhi would c}qnstltute a'n

cause of action. | | .
7. So far as the case of Brig. Ashok Malhotra m[Supra]' °
. ersessio
concerned. in that cast. it was found that the o:jder (gsufnande'r "
vas passe " om
e Wri tftioner was posted as
was passed when the writ pe nander
°as o isga Sub-area. Danapur Cantonments an(El ane
e ed was posted at Danapur and it was ei)
) ¢ [
ersession of the appellant c.cutmot ¢
R moment when the decision was
y d. It became effective
held

was also received while he
é sup
plete the

ehalf was issuc
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‘alkan aned 1 rinthatb
taken and the orde e e tioner a

when it was gerved UPY
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that the cause of action arose at Danapur which falls within the
‘jurisdiction of this Court.

18. In the present case. as stated above, the appellant has
alreadv knowledge of the order ol dismissal at Battalik itself and
as such the order ol dismissal has already taken effect and
~subscquent notice 'sent to his mother does, not form integral part

of cause ol action and as such no palt ol cause of action has

carisen wxlhm the territorial jurisdiction of this Court.

19 A(,undm[_,ly we fully agree with the view taken by 1h(=
learned Single Judge. The appeal is dismissed for want of terr nonal
jurisdiction.

R.D. Appéadl dismissed.
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‘CIVIL WRIT JURISDICTION.
Before Shiva Kirti Singf;. J
2001 .
May. 7.
JagEii‘sh Prdsad Yadav & ors.*
V.

The State of Bihar &. oré.

i I]OCS/’Zlefe:lfl":lilnal,lo? of SC]’V'I'CES of Pt.titioners appointed on
: ) y wage and were continued in service from time to
time for long period. legality of—persons similarly situate, a{ppoihted.‘
later than the petitioners were regulan‘sed by order of High
Courtf—petitioners‘ whether deserve to be continued in service }n
view of Articles 14 and 16 of.the Constitution—Constitution—
Articles 14 and 16. .

~ The services of the 'petitiqners were continued from-time to
time in the Bihar Rajya Sahkari Bhoomi- Vikas Bank Ltd.. and
their services were regularised when the Bank failed to fill up the

s

vacancies in a regular manncr;
Held. that impugned orders of termination of their services
are illegal, arbitrary and against equity and are quashed: . :
‘ Held, [urther. that in view of serfvices‘of empioyees; of the
Bank appointed later than the pctitioners, having been regularised
in service on accgunt of orders passed by High Court in various
writ-petitions. the petitioners deserve to be continued in service
in view of Articles 14 and ]6'01' the Constitution. )

Cake laws considered.
" Applications. under Arli
Indig, :

cle 226 of the Constitution of

“The facts of the case€s material\ to this report are set

out i the judgement of Shiva Kirti Singh. J.
Mr. Shyama Prasad MulkHerjee. St. Adv.. Mr. Ganesh Prasadl
Singh. Sr. Adv.. Dr. Sharang Dhar Upadhyay. Adv.,,»Mr. Sharm
Mr. Uma Kant Singh. Adv..

prq‘clp. Adv.. Mr. Gyanand Roy, Adv..
for the petitioners.

Mr. Mihi  Rai. Adv
. Mithilesh Kumar <at . _
Gt T8 1120.1371.1634.2059 and 3573 of

ase Nos. 1 e
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_Mr. J. P. Shuida. Sr. Adv.. Mr. Upendra Kumar, Adv. for the
respondent v
Mr. B. N. Singh, A.A.G-1 for the State.

Shiva Kirti Singh, J. All these writ applications involve
common issues of law and facts and hence they have been heard
together and are being disposed of bif a commmon order. The
challenge by the petitioners to orders of termination of their
services passed by a coimmman set of respondents raises a vexatious
question as to validity'of regularisation of adhdc/dan]y wage
employees and issues ol cqunry due to Iong lapse of tlme since
initial appointment and regularisation.

Before noticing the common features and admitted facts in
these cases it will be useful to notice the details of appointment.
- of individual petitioners in the service of Bihar Rajya Sahkari

Bhoomi Vikas Bank Ltd. Patna (hereinafter referred to as the
Bank). The sole petitioner in CWJC no. 1118/2001 was appointed
on 4.9.1981 on the'ppst of [ield Officer. on adhoc basis for six
~months. The tenure of such adhoc service was extended from time
to time and his service was recgularised on 6.10.1987 w.e.l.
1.2.1987. The sole petitioner in CWJC no. 1120/2001 was
appointed as an Assistant on daily wages on 4. 9 1981. He contmued
as such till his service was regularised vide order dated 18.4.1987
w.e.l."1.2.1987. His termination is on additional ground.that he
was overage by about one year and four months. Petitioner in
" CWJC no. 1371/2001 was initially appointed as a Typist on
3.5.1976 lor a period of six months on purely temporary basis. He
was re-appointed on daily wages on 17.9.1980 and therealter
appointed in regular pay scale of Assistant, on temporary basis on
31.12.1982. In their counter-affidavit the respondents have treatcd
the date of appointment of this petitioner as 3.12,1982. His
tcrmination is also for an additional ground' that he Was overage
by about seven years in December, 1982. In CWJC no. 1634/2001
there are three petitioners who were appointed as Field Officers on
‘adhoc basis on '1.9.1981, 2. 5.1981 and’7.5.1981 respecllvcly
They continued in service as such adhoc employees till their
services were regularised by order dated 6.10.1987 w.e.f. 1.2.1987.
In their cases also the termination is on additional ground that
they were overage by one month eleven days. three months six
days and three days respectively. In CWJC no. 2059 of 200! the
petitioner was appointed as Field Officer on adhoc basis on
4.9.1981. The injtial PCriod of six months was extended till his
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servi('e was regularised on 6.10.87 w.e.f. 1.2.1987. In CWJC no.
3573/2001 the sole petitioner was similarly appointed on the post
of Field Officer on adhoc basis for an initial period of six months
on 24.2.1981. His service was also extended from time to time till
he was munldnscd vide order dated 6.10.1987 w.e.f. 1.2,1987. His
lormmalmn order also mentions, as an -additional ground for
termination that he was overage by 7 years. 5 months and 21

days. . ) »

Bésides the ground of overage with regard to some ol’ the
petitioners as noticed carlicr, the termination ords s nmm‘cd on
common facts and contain two common grounds lummatlon

of petitioners’ service, namely. (1) at the time ol appointment there
was a ban on appointment imposed by the Stute Government and
(2) while making the appointment the prescribed procedures of
appointment. viz, advertisement/reservation etc were not followed.
Mainly on these two common grounds the appointments were
treated to be irr eguldr leading to termination of petitioners’ services.
The common facts which’ for the sake of convenience ‘have
been taken mainly from the records of CWJC no. 1118/2001
disclose that the Bank was established in the year. 1957 as a
Society registered under the provisions of Bihar+«and Orissa Co-
operative Societies Act, 1935 (hereinafter referred to as the Act).
Initially the name of the society was Bihar State Co-operative Land
Mortgage Bank Ltd. Patna which was subsequently changed to its
present nomenclature. The Bank is governed by its Bye Laws and
the relevant provisions of the Act. Under the Bye Laws the

Registrar. Co-opecrative Societies or a person especially appointed ‘

by the State Government shall be the trustee for certain purposes
specified in the Bye Laws mainly re]atmg to the fiscal business of
the Bank. The ‘Board of Directors or the Board has been vested
with powers under the Bye Laws and such powers include the
power to regulate. from time to time the strength of Bank stafl and
their salarics. allowances and service COl’ldlt]Or’lS The Board also
has the power to appoint, suspend, remove and exercise dlSC]p]lnaw
control over officers and stalf of the Bank in accordance with rules
of business framed by the Bank with the approval of the Registrar
Co-operative Societies. The Bank frarped rules tor direct recruith—]ent
to the cadre of peon/LDC/Supervisor etc and: those rules were
approved by the Registrar, Co- operatwe Societies, Bihar in June,
1970 as appears [rom Annexure -2 to the writ application.

-
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Vide letter dated 10.8.1976 the Registrar. Co-operative
Societies directed all the Co-operative Societies of the State of
Bihar not to make new appointments or gjve promotions to their
employees until procedure in this regard could be finalised by the
State Government. ‘

' According to the petitiohers the ban on appointment/
promotion impo:sed by the Begistrar was not applicable to the
Bank because its recruitment rules had already been approved by
the Registrar. However, the Bank felt necessity of further
recruitment of employees on the ground of opening of new
branches in different parts of the state during the years 1976-
1982 and hence on 8.1.1981 the Board of the Bank resolved to
request the 'gove.rhment to lift the ban ,~and:..f,urthe1: resolved to
engage persons on adhoc/daily wage basis to meet the éxigéncy of
.work. For the said purpose the service-cum-appointment committee
was also constituted by the Board and in that meeting of the
Board the Secrctary of Co-operative Department, Government of
Bihar took part as representative of the government. The committee
held its mecting on 15.3.1981 and decided fo engage Field Officers
and Accountants on adhoc basis. Most of the petitioners were
appointed pursuant to said decision on temporary/adhoc basis.
The State Government vide letter dated 29.9.81 (Annexurc-4) lifted
the ban with regard to Bank on certain conditions.

It is admitted that on 4.10.1985 the.Registrar, Co-operative
Socicties. ‘Bihar approved a draft of staffing pattern and a number
of ncw “posts were sanctioned as per delmand .of the Bénk. A
meeting of the service}-cum-appointment committee was held onv
30.11.1986 followed by a meeting of the Board of Directors on
4.12.1986. The Board dccided to regularise the service of employces
who were appointed on daily wage/adhoc basis. Board's Tesolution
dated 4.12.1986 (Annexure-6) discloses that an explicit decision

+ was taken that in the matter of regularisation the rules relating to
rcservation shall not be followed. The Board decided that the n\Jles
oi')reservation aﬁd*'p'i'escribed procedure of appointmentsr shall bé,
strictly followed in future appoihtments. By different office orders
petitioners §ervices were regularised in the light of aforesaid
resolution of the Board of Directors dated 4.12.1986. This meeting
was attended by Shri Mahendra Singh, Secretary, Co'Oper'
Dept., Govt. of Bihar.

It is also not in dispute that after the ban on appointmeént
was lifted with regard to Bank vide letter dated 20.9.1981. a

ative

- an



VOL. LXXX (2) THE INDIAN LAW REPORTS A - 367

advertisement f{or regular appointments was published in (he
month of August. 1982 Dbut this ecxercise was subsequently
abandoned. The Bank resorted to further appointments on adhoc/
daily wage Dbasis. On receiying complaints about irrcgular
appointments made in the Bank the State Government constituted
a two member enquiry committce consisting of Shri Mahendra
Singh. Commiésioner-cufn«sccrel.ary Co-operative Department, Govt.
of Bihar and Smit. S. Jalja. Additional Secretary, Personnel and
Administrative Reforms Dept.. Govt. ol Bihar. This committee
enquired into appointments made between 29.9.1981 and 1984
and found appointments made on- adhoc daily wage basis to he
irrcgular and recomimended for their cancellation vide its report '
dated 14.3.1984. It also recommended for cancellation ol the
advertisement for regular appointment issucd in the year. 1982
because of irrcgularity in receiving the applications and in -
maintaining the record tliereof. ' C '
Petitiohers have plecaded and respondents have not disputed
that the Chairman of the Bank vide order dated 3.4.1984 and
6.8.1986 retrenched such emplovees appointed after August. 1982
but due to intervention of this eourt in various writ applications.
their retrenchment was quashed and their services were regularised.
Acting on one of the recommendations of the aforesaid two
members commnittce the State Government constituted vide order
dated 2.7; 1992 another high level enqu!ily committee consisting ol
three members to enquire in respect ol appoinlzmenté made in the -
Bank between August. 1976 to 1980 and between 1985 and

December. 1990, The intervening period between 1981 to 1984
was left oul because the said period had been treated to be
covered by the earlier enquiry committee consisting of two members.
This - commiltee of thfee members submitted its report on 22.7.1993
and as per that report also the appointments made on adhoc/daily
wage basis were found to be illegal for the reasons that the
appointmcnt procedure was not followed and rules Qf‘ reservation
were ignored. This committee however noted that against the
sanctioned strength of 3033 posts only 2268 employees were
working in the Bank. The comniittee admittedly enquired into the
general procedure of appointments and not into individual cases

<

of every employee.
But petitioners have alleged and the respondents have not

controverted the lact that the Bank had communicated to the
government on..7.3.1996 the diffigulti‘es being faced in
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implementation of the enquiry reports because services of some of
the employeces appointed in similar manner had been regularised
after directions of this court issued in one or another case. In the
meantime. one Jai Prakash Rai and 7 others had filed a writ
apphcahon bearmg CWJC no. 10673/95 with a prayer to dircet
the Bank to make regular appintments against such sanctioncd
posts which were cither lying vacant or were occ'uped by persons
engaged on daily wage/adhoc basis. Accordmg to the pctitioners
the regularisation of their services and other similar employecs
had not been questioned in the aforesaid writ application and they
were not made party in that case. The aforesaid writ application
was disposed of by order dated 13.1.1997 with a direction 10 the
Bank to take a final decision with regard to persons continuing as
class-1ll and 1V employees in the Bank in irregular manner within
two months. Thereafter the Bank issued identical show-cause
notices to about 700 employees of the Bank including the petitioners
in the month of August and September 1997 calling upon them to
show-cause as to why their appointments should not be cancelled
in view of reports of the enquiry committees as well as order of
this court dated 13.1.97 passed in CWJC,no. 10673 of 1995, Such
show-cause notices were challenged fhrough various writ -
applications such as CWJC no. 8553/1997 and analogous cases.
The writ applications were dismissed vide order dated 2.11.1998
as premature and with an observation that concerned employces
should file their show cause within time granled by the court and
they would have hberty, to challenge the ultimate order if passed
against them. No interference was made with the aforesaid order
dated 2.11.1998 in LPA no. 1231/1998 and other analogous
appeals disposed of on 15.3.2000. The petitioners filed their
show-cause and pointed out to the authorities. inter alia. that
the show-causc notices disclose that the authorities had alrcady
made up their mind to terminate petitioners services and hence
it was an empty formality: that the initial appointments of 1he
petitioners were on adhoc/daily wage basis by the authonty
competant to make such appomtmentc.' subsequently their services
were regularised on sanctionedl and vacant posts in the year.,
1987, as per policy decision of the respondent-Bank and since
then the pehtioners had been treated as regular permanent and
confirmed employees. Thereafter services of the petitioners have
been terminated by the impugned orders issued in-August, 2000
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which are under challenge in the present writ applications as
noticed carlier.

“The main contentions advanced on behalf of the petitioners
are that at the timc the petitioners were initially appointed on
adhoc/daily wage basis the Bank as a Registered Co-operative
Society was not bound by Rulés of appointment and reservation
relating to State Government employees: the initial appointments
for limited periods were in accordance with Rule 14 of the rules
of recruitment approved by the Registrar. Co-operative Societies
on 8th June. 1970: the Rules of reservation applicable to services
under the State were not applicable to the Bank as per the
approved rules of 1970: The Rules of reservation applicable to
services under the State were not applicable to the Bank as per
the approved rules of 1970; petitioners services were regularised
long ago in the interest of the Bank as per its poicy decision and
il was not: permissible for the Bank to rcopen the maftter of
petitioners  initial appointments and to terminate their services
after 19 years or-more. It was also submitted on behalf of the
petitioners that actually there was no ban over appointments in
the Bank specially on adhoc/daily wage basis and the ground of
overage cannol- be available to the respondent-Bank because age
can be relaxed by the employerand once regularisation of service
was allowed on the basis of all the relevant facts. such a ground
- cannot be raised for termination of services of permanent regular
cimployees. ‘ . \ . .

On the other hand. learned counsel ‘for the respondent-
Bank relying upon facts and grounds disclosed in the orders of
termination, specially upon the reports of two enquiry committees
dated 14.3.1984 and 22.7.1993 submitted that the initial
appointments suffered from serious infirmity as there was a ban
* on appointments and promotions imposed by the govemment and
the appointments were void because applications were not invited
through advertisement and provisions for reservation were not
follow‘éd. According to respondents such an infirmity rendercd the
appointnienfs void because they were in violation of Articles 14
and 16 of the Constitution of India. In such eventuality. according
to the respondents the subsequent regularisation was meaningless
and petitioners cannot derive any advantage even if they continued

in service for more than 19 years.
From the materials on record il is clear that petitioners
were initially appointed in the ycar, 1981 or earlier on adhoc/daily
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wage basis for limited: periods, such appointment was permissible
undcer Rule-14 of the recruitment rules approved for the Bank by
the R(‘QIHII'EH ~Co-operative Societies in June, 1970, Even il there
was a ban.on such appointment apphcqble to the Bank. it was
lifted on 29.9.1981 pursuant.to request of the Bank. Since the
pctitioners - services werce cextended for further périods after
29.9.1981 hence. the first ground mentioned in the impugned
orders that the appointment was in teeth of ban imposed by the
 State gnvmmncm hhas no substance. )

It is the second common ground for’ termination that
::lppoinlin'lcn’tg. were made without advertisement and without
‘following the rules of reservation which is of substantive naturc .
and requires detailed consideration. A perusal ‘of approved rules
of recruitment  (Annexure-2) shows that regular permanent
appointments for other than class-IV cdtagories of posts had to be
macle aflter written examination followed by oral interview and for
class-1V stalf-only personal intervicw was required. Besides regular
permanent appointments. Rule 14 permitted lilling up vacancies
in ministerial cadre and lower’ posts on purcly temporary basis in
the interest of work. For such appomtments on adhoc/daily wage
basis no advertisement or reservation was prescribed! Even for
regular appointments the rules - required wnlten»exammatlon but
did not f.pcc"iﬁca‘lly ?'_rf:c'[uire any advertisermnent for inviting
applications nor they mentioned anything regarding age or
reservation. According  to undisputed claim of the petitioners.
qtatutory rules were prescribed for the hrsl time vide notification.
no. 926 dated 9.2.1989 in exercise of pown prescribed u/s 66 B.
of the Act and ihese rules which prescribe in detail the procedure
of appointments such as advertisement in newspapers and also.
provision for reseivation as prescribed by the State. were prospective
and hencé not applicablé ‘to the case of e petitioners. A copy of
rules produced by learned:-counscl for the respondent-Bank at the, ..
stage ol hearing shbows that detailed rules containing provisions
for advertisement and reéservation étc were “framed for the Bank
in exercise of powers conferred by different clauses of the Bye
Laws of the Bank. Rule 4 ol these rules provides that these rules’
shall be deemed (o have come into force from the date of approval
of the Registrar. Co-operative Societies, Govt. of Bihar. There is -
nothing on record or in the copy of these rules o disclose the date
or even the year of coming into force of these rules. In absence of
any material either in the copy of rules or in the counter-affidavit
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filed .on behall of the Bank il is not possible Lo presume that such
detailed rules Iramed under the Bye Laws ol the Bank were in:
force at the relevant time when the petitioners were initially
appointed on adhoc/daily wage basis. The statutory rules u/s G6B
of the Act undisputedly canie into, force only on 9.2.1989.

In such circumstances as noticed above. it is clear that for
temporary recruitment for limited period the requirement of
advertisement or of 'ollowinq the rules of reservation were not
' prescribed by the then plevallmg Rules Iramed under the Bye

Laws of the Bank and the stalul()rv rules conlammd such p| ovisions
came into effect much later on 9.2. 1989. Since the rules in force
al the relevant time provnd(_d for and permitted {illing up vacancics
in ministerial cadre and lower posts on purely temporary basis in
the manner done hence such appeointments. -made in thetinterest
of work as per provision in the rules cannot be treated as
appointment in violation of Articles 14 and 16 of the Constitution
of India. In such a situation. the initial entry of the appointees like
the petitioners would | not - be unauthorised and their initial
appointments cannot be treated as void-ab-initio. The facts noticed
with regard to the petitioners disclose that their entry into service -
was in accordance with the provision in the rules. Thereafter, their
services were cxtended from time to-time on account of exigency
of work and on account of failure of the Bank to fill up the
vacancies in rcgular manncr. It was in such c1rcumstances that
their servigces were regularised under a conscious policy decision |
taken by Board of the Bank and as a consequence the petitioners
have coutinued as permancnt and confirmed employees of the
Bank forr 13 years or more, In suclh circummstances. lcarncd
counsel for the petitioners have nghtly submltted that equity now
lies in favour of the pelitioners and they should not be permitted
to be thmwn out of job at this late stage of their life when they
are to shoulder heavy 1 ‘Cbp()ﬂS]bl]ltlﬁS as parents/bread earners
This court, in the facts of the case, feels that if the respondent-
Bank wanted to act on the basis of allegations now being hurled
against the petitioners, it should have been done so in the year,
1984 itsell when the report of the first enquiry committee became
available. At that period of time these petitioners could have
competed with others in any regular process of recruitments and
in casec of failure also most of them could have looked for other
jobs on the basis of thmr young age. In such circumstances, and
specially in view of the' fact nolmed above the ll’]ltlal emry of
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petitioners in the servied at the relevant time was in accordance
‘with the rules then applicable. equity must be found in favour ol
- the petitioners.
Before concluding the discussion it is relevant to mention
that both thé sides have relied upon a number of case laws.
Judgements cited on behall of the pectitioners such as-
(i) '(1998) 8 SCC. 59 (Roshni Devi Vs. The Slale of Hariyana).
(i) AIR. 1999. SC. 517 (Union‘gf India vs. Kishorilal Bablani,
(iii) (AIR, 1999, SC. 1624 (V.M. handra vs. Union of I!‘ldla)
(iv) AIR. 1992. SC. 2130 (State of Hariyana vs. " Piara Singh).
(v) 1994 (2) PLJR 499 {Asholk Kumar vs. The Slale of Bihar) and
(vi} 2000 (1) PLJR. 642 (’Tarlééshwar Singh vs. The State of Bihar)
" in support the contention that in given circumstances
regularisation of temporaly'employees under a policy decision is
permissible and long years of service can give rise to equity in
favour of an ecmployee. In the case of Ashol Kumar (Supra) a
Division Bench of this court in paragraph 10 of the judgement
clearly held thus : "Thus, even if the appointment of the petitioners
were initially wrong. after regularlisatlon the question of validity of
- the appomlment cannot be reopened after a lapse of about 12
years." , V
-On the other hand learned counsel for the respondent Bank
has in support of the submissioh that if the initial appointment is
against law and against Articles 14 and 16 of the Constitution of
India then no regularisation is permissible, relied upon the tollowmg
judgements - .
(i) AIR. 1996. SC. 2775 (Surinder quh Jamwal vs. State of J &, K}
(i} AIR. 1997. SC. 1628 {(Ashwani Kumar vs. State of Bihar).
(iii) AIR. 2001. SC. 201 (Subedar Singh vs. District Judge, Mu_-)apur)
(ivi (1))98) 3. SCC. 88 (Dr. Meera Massey v. Dr, S. R. Mehrotra).
v) (199!5]() SCC. 165 (State of M.P. vs. Dharambir). Some other
Jjudgements were also cited but they are not being noticed because
they rclated to the question of requiremenu of natural justice for
removal ol patenily illegal appointees or such . employees whose
services were temporary or on daily wage basis and the removal
order was found to be termination simpliciter. Such issues have
not been raised in this case and hence those judgements are not
relevant. In the case ol Dr. Surinder Singh (Supra) the prayer
hef()re the court was to order for regularisation and the same was
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refused because adhoe appointments had been made against the
- service rules. But still the Supreme Court permitted themn to
- continue till regular appointments and age requiremént. was
» condoned to cnable the adhoc employecs to apply and scck
sclection according to rules. In the present [case petitioners were
regularised in the year., 1987. In the case of Ashwani Kumar -
(Supra) the Spreme Court was dealing with notorious fraudulent
appointments of thousands of employees by one Dr. Mallic in total
disregard .of all norms and known methods of appointments and
without caring for existence of post or vacancies. In paragraph 12
of that lucl&umc nt the Apex court considered the effect of
confirmation of such employees whose entry itself was illegal and
void and the ratio laid down was -~"question of confirmation or
regularisation ol an irregularly appointed candidate would :arisce il
the concerned candidate is appointed in an irregular manner or
on adhoc basis against an available vacancy which is already
sanctioned. But il the initial entry itself is unauthorised and is not
against any sanctioned vacancy, question of regularising the
incumbent on suclp a non existing vacancy would never survive
for consideration and even if such purported regularisation or
confirmation is given it would be an exercise in futility. It would
amounl to decorating. a still born baby" it follows from this
judgement that if the initial entry was authorised then appointees
on adhoc basis against an available vacancy may be validly
considered for 1‘cgulansat10n In'the case of Subedar Singh (Supra)
the claim for regularisation was turned down because the
appointments made were not in consonance with the siautory
‘rules. In the case of Dr. Meera Massey (Supra) the Supren: Court
was dealing with adhoc appointment of tcacher in an Uiaversity
and in the context of need for maintaining standard of teaching in
Universities the need to adhere to the laws of the Universities viz,
Act. statutes and ordinances was highlighted in paragraph 27 of
the judgement and it was further observed that for regularisation
‘to the post of teachers in Universities a law must be prescribed
certainly not on parity with tho general’ principle of law of
industrial workmen or class-IV employees or the casual worker or
daily worker. In the case of Stale of M.P. vs. Dharambir (Supra) the
concerncd employee wanted his adhoc promotion to be treated as
regular promotion for obstructing regular promotion process
initiated on the basis oi recruitment- rules. In that context the
court held that the nature of appointment will not change with
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passage of timc. A discussion ol above case laws makes the legal
position clear that claim for regularisation will not be allowed by
“couris Dby ignoring statutory provisions or rules ‘and cven  iff
regularisation has been allowed. as in the case of Ashwani Kurnar.
it will be of no consequence if the initial entry in the service was
‘unauthorised and not against existing vacancies. From paragraph

13 of the judgement in the case of Ashwani Kumar it is further
clear the regularisation is possible in two contingencies. Firstly, if
against clear vacancies appointments are made on adhoc basis or
daily wage basis by a competent-authority and are continued from
time to time for a long period of time and their services are
otherwise required by the ‘institution. but for regularisation in
such a case the initial entry of such employee against available
vacancy should have been in accordance with rules and regulations
governing such entry. The second type of situation for regularisation
would be when' the initial entry against an available vacancy may
have suffered from some flaw in the procedural exercise though
the person appointing is competent to appoint and has otherwise
lollowed duce procedure for such recruitment. In such a Situahon
“the prm'gduml flaw may be waived. '

In, view of such settled law and the facts of this case it is
found that petitioners entry into service on adhoc/daily wage
basis was as per provisions in the rule governing such temporary
entry and by a competent authority. It is not the case of respondents
that there were no vacancies. It is also not disputed that their
services were continued from f#ime to time. Their services were
regularised when the Bank failed to fill up the vacancies in a
regular manner. Hence, in such facts the contention of learned

- counsel for the respondents cannot be accepted that the
regularisation of petitioners services is of no consequence and
should be ignored even after a lapse of long years.

On the basis of undisputed pleadings noticed carlier the
petitioners have also succeeded in showing that. some later
appointed similarly- situated employees of the Bank have been
regularised in service on account of orders passed by this court in
various writ pchtlons For that reason also the petitioners deserve
to be continued in service in view of Articles ,14 and 16 of the
Constitution of India. The respondents haveénot pleaded that
action is being contemplated against such other employees and
although the orders of this court have not been produced but
since regularisation has been rpade on account of orders of this
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court hence it may not be open for the respondents to reopen the
cases of those employees who were regularised in view of different
orders of this court. .

There is yet another aspect in favour of the petitioners
which may be noticed in brief. The secretary of the concerned
department who was one of the members of the first enquiry
committee was also present as a member of the Board of Directors
in the meeting in which decision was taken for regularisation of
petitioners services. 'On that basis it was submitted on behalf of
the petitioners that the representative of the government had
taken no action against such decision either himself or through
the Registrar. Co-operative Societies and hence, any defect on
account of earlier ban must be deemed to have been waived and
such facts demonstrate acquiescence to the decision. for
regularisation of old temporary employees like the petitioners. For
this purpose reliance has been placed upon AIR 1977, SC. 112
(Nayagarh Co-operative Central Banic vs. Narain). The said judgement
of the Supreme Court clearly helps the case of the petitioners
more so because it has been noticed that no statutory provisions
or rules were violated either at the time of initial entry of the
petitioners or at the time of their regularisation on the basis of
such entry. - : |

So far as some individual shortcoming like overage in case
of some of the petitioners is concerned, these calculations appear
to have been made on the basis of rules introduced subsequently
as there are no such requirements in the rules approved by the
Registrar, Co-operative Societies, Bihar in the year, 1970 Further.
such shortcomings can be waived by the employer in appropriate
casés and it will not be proper to permit the respondents to raise
~.such issues with regard' to appointments made more than 19
‘years ago. Any such probe after so manv veprs would he-untair
and unreasonable. Further. equitv as held earlier would also be
available in aid of the petitioners.

For all the aforesaid reasons the impugned orders of
termination of petitioners services are found to be illegal, arbitrary
and against equity. Hence. they are quashed. The writ applncatlons
are allowed and respondents are directed to treat the petitioners
in contmuous service with all consequential benefits.

In the facts of the case, there shall be no order as to costs.

R.D. Applications allowed
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June, 20,

Kumud Ranjan & anr. .
V.
Munger Kshetriya Gramin Banl & ors.

Promotion—on the basis of seniority-cum-merit, whether
persons having minimum meﬂt being senior could be entitled to °
be promoted—respondents dlrected to consider as to whether the
petitioners are entitled to restoration of tHeir senionty, if on the
basis of 'seniority-cum-merit’ the petitioners were f1t to be promoted
in the same transaction.

Held, that after National Bank for Agricultural and Rural
Development. hereinafter referred to as the NABARD, issued
revised guidelines for promotions in Regional Rural Bank on
31.12.1984 which was adopted by the Board of Directors of the
'Respondents Bank on 30-1-1987 circulated on 10.2.1987. the

-cases for promotion of petitioners had to be considered in
accordance with those gu1dehnes

Held, further, that denial of promotlon to the petitioners
based as it was on comparatlve assessment of the merit of the
persons concerned, cannot be said to be in accordance with law.
The posts of Field Supervisors and Officer/Branch Manager being
‘non-selection posts', selection was meant for a limnited purpose to
find out if the person possessed'minimum merit, the purpose was
not to make a comparative evaluation of merit and in that process
passover the senior on the ground that his junior possessed more
merit even though the senior possessed the minimum merit. The
non-promotion of the petitioners being on the basis of merit.
seniority taking the back seat, the decision in making promotlons
were not in accordance with law.

Held, also, that the respondents. are direCted to consider as
to whether the petitioners are entitled to restoration of their
seniority. If on the correct application of the Principle of * seniority-
cum-merit' the petitioners were fit for promotion in the same

*  C.W.J.C. No. 5886 ol 1987, 26 of 1988 and 5927 of 1990. In the matter of
applications under Articles 226 and 227 of the Constitution of India,
In C.W.J.C. No. 26/1988....Ashwani Prakash Narayan, ...Petitioner,
In C.W.J.C. No. 5927/90....Birendra Prasad Keshrt.... . Petitioner.,
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transaction, there can be no justification not to restore their
senjority from the due dates.

Case laws reviewed.

Applications under Articles 226 and 227 of the

Constitution of India. .

The facts of the cases material to this report are set
out in the judgment of Sachchidanand Jha, J.

M/s Ramchandra Jha, Shivendra Kishore, R. N.
Mulchopadhyay,  Arun Kumar GupLa anod Kumar & Sanjeev
- Shanlcer for the petitioners.

Dr. Sada Narid Jha, Dr. Aml Upadhyaya & Mr. Krzpanand

Jha for the Bank.

S. N. Jha, J. The dispute in these three writ petitions -
relates to promotion in the Munger Kshetriya Gramin Bank and
involves thc interpretation of the 'seniority cum merit' rule in the
context of the circulars and rules governing such promotion.

2. There are two petitioners in CWJC No 5886/87 and one
cach in CWJC No 26/88 and CWJC No 5927/90. The petitioners
in CWJC Nos. 5886/87 and 5927/90 are Field Supervisors in the
Munger Kshetriya Gramin Bank (hereinafter referred to as ‘the
Bank'). They are aggrieved by their supersession by respondents
4 to 11 in the matter of promotion in the Officer's cadre i.e. the
post of Branch Manager. The petitioner in CWJC No 26/88 is
Clerk-cum-Cashier. He was denied ‘prom'otlon to the post of Field
Supervisor while as many as 30 persons, were promoted to the
post. Those 30 persons were initially impleaded as respondents -
4 to 33 but their names were dgleted at the time of admission on
20.1.88 because the petitioner did not seek cancellation of their
promotion. The petitioners in all these cases in effect and substance
seek direction to promote them to the posts of Officer/Field
Supervisor. respectively, from the dates their juniors were promoted.
It is relevant to mention here that petitioners of CWJC No 5886/
87 and CWJC No 26/88 have since been promoted to the
respective posts during pendency of the case. Their claim thus
now is confined to seniority with those who were promoted earlier.
It is not known if petitioner of CWJC No 5927 /90 has also been
promoted in the meantime. :

3. The case of the petitioners.of CWJC No 5886/87 is
somewhat different from that of the other petitioners. It is thercfore
appropriate to separately state their case. According to them, in

i
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terms of Clause 13 of the Staff Service Regulations 1980 seniority
in a particular grade or scale is reckoned with reference to the
date of appointment in that grade or scale. Thus having been
appointed and also confirmed earlier than the respondents they
were to be treated as senior to them. They in fact were shown
afao,ve the respondents in the seniority list of Field Supervisors. By
virtue of their seniority they were entitled to promotion to the post
of Officer in terms of the Ad Hoc Promotion Policy of the Bank
contained in its circular dated 30.11.84 which envisaged promotlon
to eligible employees on the basis of seniority; however on 10.2.87
the Bank issued fresh guidelines as per which promotion was to
be made on the basis of seniority cum merit. The case of the
petitioners is that this was done without previous sanction of the
Government of India and without consulting the Sponsor Bank viz
United 'Commercial Bank and the Reserve Bank of India.' The
petitioners contend that therc were as many as 24 vacancies - in ‘ '
‘the post of Officer and had the criterion not been changed, they
‘would have been promoted by virtue of their seniority and eligibility
but in view of the guidelines. which was given retrospective effect
from 31.12.84, promotion was denied to them while respondents
4 to 11, admittedly Junior to them, were promoted. It is contended
that the promotion rules cannot be amended with a retrospective
effect. The grievance of these petitioners as made out in the writ
petition is devoid of any substance. -

4. Before considering the case of the petitioners it seems
appropriate to make few introductory remarks about Regional
Rural (Kshetriya Gramin) Banks. These banks have been established
under the provisions of the Regional Rural Banks Act, 1976
(hereinafter referred to as 'the Aé€t), enacted with a view to develop
the rural economy by providing credit and -other facilitles for the
development of agriculture, trade, commerce, industry and other
productlve activities. Section 3 of the Act. empowers the Central
Governtnent to establish by notification one or more regional rural
banks in a State or Union Territory having area of operation
within the specified local limits. Section 8 of the Act provides that
superintendence, direction and management of the affairs and
business of the Regional Rural Banks shall vest in the Board of
Directors. Section 17 provides that the 3ank may appoint such
number of officers and other employees as may be necessary or
desirable in such manner as may be prescribed for the efficient
performance of its functions and determine the terms and conditions
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of their appointment and service. Section 24 lays down that in the
discharge of its functions the Regional Rural Bank shall be guided
by such directions in regard to matters of policy involving public
interest as the Central Government may after consultation with -
the National Bank for- Agricultural and Rural Development
(NABARD) give. Under Section 29 of the Act the Central Govef‘hment
has been cmpowered to make rules after consultation with the
NABARD and Sponsor Bank. for carrying out the provisions of the
Act. Clause (ba) of Sub-section (2) of Section 29, which was
inserted by"the Regional Rural Banks (Amendment) Act 1987,
relates to the manner in which officers and other employees of the
Regional Rural Banks shall be appointed. Under ‘Section 30 the
Board of Directors of the Regional Rural Bank also has been
empowered to make regulation not consistent with the Act or the
rules made thereunder, after consultation With the sponsor Bank
and NABARD and with previous sanction of the Central
Government, for giving effect to the provisions of the Act.

5. Now adverting 1o the case of the petitioners (in CWJC No
5886/87) it is apt to mention that the Staff Service Regulations
1980 framed under Section 30 of the Act. did not contain any
guideline for promotion. Clause 14 'merely stated that "all
appointments and promotions shall be made at the discréetion of
the Bank and no officer or. employee shall have a right to be
appointed or promoted to any particular post or grade". Pending .
issuance of the Guidelines regarding promotion policy in the
Regional Rural Banks by the Government of India, an ad hoc
promotion policy was framed for promotion of Field Assistant/
Supervisor and Clerk cum Cashier/Typist of the Bank wde circular
dated 30.11.84 stating as under :-

"It may please be poted that'the policy so framed by
the Board is purely temporary and shall continue to be in
operation till any further alteratlon/additlon is made in the
same or withdrawn by the Bank or a regular policy is
formulated by the Government of India and adopted by the
Bank in this regard.” :

The said circular laid down qualifications/eligibility for promotion
of Field Assistant/Field Supervisor to the Officer's grade and-
stipulated : : ‘

"(a) Taking into account the assessed vacancy and
eligibility of staff for promotion to the Officer and Field
Supervisor cadre three times the number of vacancies
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persons from the 'seniority list will be considered and the
panel prepared by the committee constituted by the Board
for the purpose be placed before the Board of Directors for
approval o

(b) The minimum quahfymg marks for being
considered and inclusion m the panel for promotion would
be 50% of the-full marks for assesment/appraisal by the

‘ “Chairman.”

It appears that soon adfter issuance of the said circular by the
Bank, whlch apparently was pursuant to the directives of the
. NABARD, a. circular was issued by the NABARD on 31.12.84
stattng as under :-

"With a-view to streamlinmg the procedures for filling
up the vacancies in the Reglonal Rural Banks and to bring
about uniformity in>the same, the Government of India in
consultation with the National Bank for Agricplture and
Rural Development has ‘approved a set of guidelines to be
followed in the recruitment of staff on the posts of Junior
Clerk cum .Cashier, Senior (Clerk cum Cashier. Field
Supenn‘;or and Officer. A copy of the detailed gu1dehnes is
herewith enclosed for information.

As you are aware these guidelines will have to be
given the  shape of service regulation. Draft regulations
based on these are being framed and will be circulated for
adoption by the Board of Directors of the individual Banks.
In the meantime. to facilitate the work relating to filling up
of these vacancies which exist in large number in most of
the banks, these guidelines are being issued to enable the
‘banks to make them the basis for necessary advance
action.” ¥

By letter dated 22.2.85 the NABARD informed the Chalrmen of all
Regional Rural Banks that with the issuance of circular .dated
31.12.84 (Supra) all ad hoc ‘promotion policies prevailing in
different Regional Rural Banks stand superseded with effect from
the date of issuance of the guidelines contained in that circular
and. therefore. they were required to strictly adhere to these
guidelines lor effecting any promotion in the concerned banks.
Consequential circular was issued by the respondent Bank on
20.5.85, giving. reference to the above circular of the NABARD
dated 31.12.84. lo the effect "Our Circular no. HO/Cir/31/84
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dated 30.11.84 will no longer be operative and stands -superSeded".
By another letter dated 8.5.85 issued in' the meantime the
-~ NABARD advised the Chairmen of all Regional Rural Banks to-

follow the guidelines as contained in circular dated 31.12.84 for.
the purpose of recruitment and promotion ' of staffs. Similar.
directive was issued again on 7.4.86. On 20.11.86 the NABARD
advised the Chairmen of different Regional Rural Banks. after
consuluna the Government of India. that.the guidelmes contained
in circulaf dated 31.12.84 should be formally. adopted by the
Board of Directors of the Regional Rural Banks in a legally
convened meeting immcdlately The Board of Directors of the
respondent Bank accordingly in the 60th meeting of the Board
held on 30.1.87 adopted the guidelines stating that “the same will
be considered to be in operation since that date”. The said
guidelines were thereafter formally circulated by the respondent
Bank on 10.2.87 as Circular No HO/Cir/03/87 dated 10.2.87
impugned in this case. .

6. It is thus not correct to say that circular dated 10.2.87
has been given retrospective effect. As noticed above, the Ad Hoc
Promotion Policy was framed as a temporary measure "to continue
to be in operation till any further alteration/4ddition is made in
thé same by the Bank or a regular policy is formulated by the
Government of India”. Within a month of the issuance of the said
ad hoc promotion policy the NABARD issued revised guidelines on
31.12.84 with a direction to the Regional Rural Banks to strlctly
adhere to those guidelines clarifying that all ad hoc promotion
policies prevailing in different Regional Rural Banks stand
superseded with effect from the date of issuance of the gundelines
what the Board of Directors of the respondent. Bank did on
30.1.87 was to formally adopt the said guidelines pursuant to the
advice/directive of the NABARD contained in letter dated 20.11.86,
The circular dated 10.2.87 was mere communication of the said
decision of the Board of Directors. Those guidelines had come into

xistence on 31.12.84 itself, the Board of Directors of the respondent
Banlk simply observed the formality of adopting them. The grievance
that the guidelines have been given retrospective éffect from an
earlier date viz. 31:12. 84 therefore does not have any substance ’
©7..The question as to the nature and. effect of the cnrcular/
guidelines issued by the NABARD came up for consideration by
a Division Bench of this court in the case of Radhey Shyam Lal
Vrs.Vaishali Kshetriya Gramin Bartk (CWJC No 933/88 and
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analogous). The.Court held that the Central Government, the
Sponsor Bank and the NABARD have definite role to play in the
affairs of-the Regional Rural Banks and they are empowercd to
issue direction to the banks from time to time which are binding
to them. The degision. was upheld by the Supreme Court in SLP
(Civil) No 15040-41 of 1994. Reference may also be made to the
case of Jagathi Gowda Vrs Chairman, Cauveri Gramin Banlc (1).

' 8. Even if the plea of retrospectivity urged by the pectitioners
had any subsiance, on the date the Selection Committee considered
their cases for- promotion along with the respondents viz. on
3.12.87. the Board of Directors of the respondent Bank had
already adopted the guidelines dated 31.12.84 pursuant to the
advice/directive of the NABARD dated 20.11.86. Since the
guidelines thus held the field on the day of consideration. clearly.

- the cases had to be counsidered as per the provisions contained
therein. -

9. It is not.in dispute that no rule laying down the norms
of promotion had been framed by the Central Government under
Section 29 of the Act until 28.9.88 when the rules called the
Regional Rural Banks (Appointment and Promotion of Officers and
other Employees) Rules 1988 were notified. As a matter of fact the
said rules were adopted by the Board of Directors of the respondent
Bank only on 30.12.89! It is well settled that where there are no
statutory rules on the particular subject it is open to the authority

" to issue instructions or circulars which are equally binding as the

rules. In B. N. Nagrajan v. State of Mysaore (2) it was observed that

it was not obligatory under proviso to Article 309 of the constitution
to make rules of recruitment etc., before a service can be
constituted or a post created or filled. In the well known case of

Sant Ram Sharma vrs State of Rajasthan & ors (3), the Supreme

Court observed.

"It is true that there is no specific provision in the
Rules laymg down the pYinciple of promotion of junior or
'senior grade officers to selection grade posts. But that does
not mean that ‘till statutory rule are framed in this behalf -
the Government carninot issue administrative instructions -
regarding the principle to be followed in promotions of the
officers concerned to selection grade posts. It is true that
Government cannot amend or supersede statutory Rules by
(1) (1996) 9 5.C.C. 677.
(2} (1996) A.LR. (8.C.) 1942,
(31 (1967) A.LR. [5.C} 1910.
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administrative instructions, but if the rules are silent on

any particular point Govérnment can fill up the gaps and

supplement the rules and issue instructions not 1ncon51stent
with the rules already framed.”

10. Thus it was open to the NABARD in consultation with
the Government of India to lay down the norms of promotion by
way of circulars. The Staff Service Regulation. 1980 framed by the
Board of Directors of the respondent Bank under Section 30 of the
Act did not lay down any norms or criteria for promotion. The
relevant Clausc that "all appointments and promotions shall be
at the discretion ‘of the Bank” meant nothing in real ter\ms.
Apparently. the provision was too wide to be acted upon as the
basis of promotion. The Ad Hoc Promotion Policy. as noticed
above, was a temporary measure. framed (o meet the growing
need of a promotion policy. which was to continue till another
policy is framed by the Government of India and adopted by the
Bank. But within a month of the framing of the ad hoc promotion
policy came the impugned guidelines dated 31.12.84. It is true
that the Board of Directors of the respondent Bank formally
EidoptEd the guidelines only on 30.1.87: nonetheless in view of the
injunctlon contained in the directives of the NABARD. even during
the interregnum the said Ad Hoc Promotion Pohcy could not have
been acted upon. Therefore even it be assumed that vacancies
_existed on the post of Officer/Branch Manager during that period:
no promotion could have been given on the basis of such ad hoc
promotion policy.

11. There is another aspect of the case of these petitioners.
The relevant clause of the Ad Hoc Promotion Policy has been
quoted above. From bare perusal thereof it would appear that
though it did not specifically refer to consideration of merit.of the
persons concerned and all those who fulfilled the eligibility were
to be considered on ‘the basis of seniority. the fact that for
promotion to the Officer's (Brar}ch Officer) cadre three times the
number of vacancies persons from the seniority list were to be
considered and panel prepared from amongst them implies that
such consideration or empanelment was not bereft of consideration
of the merit. It is not that all eligible Field Supervisors were tgo be
empanelled/promoted by virtue of their seniority, otherwise there
was no question of considering persons three times. the number of
vacancy. Consideration of merit thus was implicit in consideration
for promotion even as per that Policy.



384 | PATNA SERIES VOL. LXXX (2)

12. Be that as it may. after the NABARD issued revised
guidelines on 31.12.84 which_was adopted by the Board of
Directors of the respondent Bank on 30.1.87 circulated on 10.2.87.
the cases for promotion had to be considered in accordance with

those guidelines. The question which would thus arise for

consideration is whether the impugned promotion of the
respondents was in accordance with those guidelines. Though it is
not then-fhrust_ of the petitioners’ case, I consider it proper to
consider the grievance from that angle. This question is the
common question which is im)olved in other writ petitions too.
13. There is however one salient distinction between the
other two writ petitions which I must point out. While the
promotions impugned in CWJC No 26/88 were made at the time
when the said guidelines dated 31.12.84/10.2.87 were in force. by
the time the promotions impugned in CWJC No 5927/90 were
granted the statutory rules viz Regional Rural’ Banks (Appointment
and Promotion of Officers and other Employees) Rules 1988 had
come into existence. However, notwathstandmg that the two sets
of promotions were to be governed by different provisions, the
common feature of the guidelines and rules is that both of them
envisaged prdmotion on the basis of seniority cum merit. The
‘common question in.all these cases thus is whether the impugned

promotions, made purported]y in the light of provisions of the’

guidelines/rules, was really on the basis of seniority-cum-merit as
,provided therein. This is the core issue involved in these cases.

14..At this stage the relevant provisions of the guidelines/
circular dated 31.12.84 may be noticed. Relating to the post of
Field Supervisors, to which CWJC No. 26/88, the circular laid
down :—

“Recruitment to 50% posts of Field Supervisors will be by
direct recruitment in the open market, and 50% posts will be filled

by promotion from amongst the Senior Clerk-cum-Cashier on the
basis of seniority-cum-merit. Other terms-and conditions will be .

as follows ,
(a) Source of Recrqitment : (i)  50% by direct recruitment from
: ‘ the open market. .
l(ii)‘ 50% by promotion from
| amongst Senior Clerk-éum-
Cashier. | '
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(b) Qualifications/. : (i  For Direct Recruitment o
Eligibility o ' 'V
o (i), For Prornotion :
(a) Minimum four years service
as Senior Clerk-cum-Cashier.
| OR
(b) Six years service as Junior
Clerk-curn-Cashier in RRBs
which do. not have posts of
Senior Clerk-cum-Cashier.
The provisions as regards the post of Ofﬁcer/Branch Manager
were as follows. ~
"50% of the vacancies of the Officers are to be filled by
_direct  recruitment in the open market and the balance 50% by
promotion from amongst Field Supervisors. Promotions will be on
the principle of seniority-cum-merit. The other terms and conditions
are as given below : -
{a) Source of Recruitment : (if* By promotion- 50% «
(i) By direct recruitment from
/ open market-50%
(b) Qualifications/ . (i) For Direct Recruitment :
'Eligibility o .
- (i)  For Promotion :
Five years service as [ield
Supervisor.
The above condition of
minimum service is relaxable
as- stated below :

15. The provisions of the Regional Rural Banks (Appointment
and Promotioin of the Officers and other Employees) Rules 1988
may also be noticed as follows.:Whereas the promotion impugned
" in CWJC Nos. 5886/87 and 26/88 were made when the guidelines/
circular dated 31.12.89 was in vogue, by the times the promotiong
in CWJC No. 5927/90 were made the aforesaid Rules had come
into being with effect from 28.9.88. The Board of the direction of
. the respondent Bank formally adopted those Rules on 6.12.89 /
30.12.89. The relevant provisions as 1egards the post of Officer/
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Branch Manager (which post alone is subject matter of CWJC No.
59027 /90) in the said Rules are as follows.

“6. . Officers

(a) Source of recruitment :i-(i) Fifty per cent by direct
recruitment from open
market.

(ii) Fifty per cent by promotion
from amongst confirmed
Field Supervisors on the
principle of seniority-cum-
merit.

(b) Qualification and : (i) For direct recruitrment
eligibility
‘ - (ii)* For promotions

Confirmed Field Supervisor
with a minimum of five
years service as Field
Supervisor. The above
condition of minimum
service is relaxable as stated
below :

(e) Mode of selection : (i) Written test and interview
~ for direct recruitment.

(ii) Interview and assessment of

‘the performance reports for

preceding three y?aI’S
. period. for promotion.”

16. Before adverting to the interpretation of the clause
qenlonty cum-merit’ occurring in both circular and Rules it would
be appropriate to briefly notice the relevant facts of CWJC 26/88
and 5927/90. In CWJC No. 26/88 the sole petitioner was appointed
on the post of Clerk -cum-Cashier on 6. .6.80. On 12.6.80 he joined
the post. On complction of one’year's period of probation he was
confirmed on 12.6.81. In the seniority list of Clerks-cum-Cashiers
he was shown at serial no. 18. On 25.6.86 he along with those
placed at serial nos. 17 and 19 to 39 were called to appear before
three-member Selection Committee on 18.9.86. On 1.10.86 persons
at serial nos. 17 and 19 to 30 were promoted. The petitioner was
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denied pro‘motion. He claims to have filed representations on
5.10.86 and 23.10.86. On 19.11.97 he was again called for
interview to ‘be held on 1.12.87. Along with him those who were
called earlier at sgrial nos. 31 to 39 and others upto serial no. 60
were also called. On 1.12.87 a._five-member Selection Committee
took the interview. While the juniors were promoted. the petitioner
was again denied promotion. At this stage he came to this Court
in the presenl writ petition, .

17. In CWJC No. 5927/90 the sole petitioner was appointed
on the post of Field Supervisor along with respondent nos. 4 and
5 on 1.3.82. They were confirmed in due course on completion of
two years' probation. Respondent nos. 6 to 11 who were earlier
appointed on the post of Clerk-cum-Cashier during 1979-80 we‘:e'
promoted as Field Supervisor later during 1983-84. After the rules
i.e. Regional Rural Banks (Appointment and Promotion of Ofﬁcérs
and oth§r employees) Rules, 1988 came into effect by reason of
_ adoption thereof by the Board of Directors of the respondent-Bank

on 6.12.89. circulated on 30.12.89. the Board in its meeting on
31.1.90 cons:tituted Selection Committee for promotion to the Lpost
of Officer/Branch Manager from amongst the Field Supervisors
The petitioner and others were g@lled for interview vide letter dateci
11.4.90. on 1.5.90. At the end of the process on 31.8.90 while

respondent nos. 4 to 11 were promoted. the petitioner was denied

prornotion.

18. Counsel for the petitioners in CWJC Nos. 26/88 and
5927/90. inter alia, submitted that the impugned PmeOtionS
were given on the basis of assessment of merit which is contra
to the ruie of "senjority-cum-merit’ and. therefore, they are not TY
accordance with the guidelines/circulars dated 31.12.84 and/m.
the 1988 Rules. They relied on a decision of the Supreme C o)
in B.V. Sivaiah & ors. v. K. Addanki Babu & ors. (1) and t](’Z;urt
decisions of this Court in D.P.Singh v. Ranchi Kshetriya G re.e
Bank (2) Shyam Bihari Pandey v. Bhgjpur Rohtas Gramnin Barc;mm
Ranchi Kshetriya Gramin Banlc v. D.P. Singh. (4), thé la.flc (3)
being by a Full Bench. On behalf of the respondent-Bank §t Oone
submitted that promotions were made in accordance wlt]}tl was
circulars issued from time to time by the NABARD, wh;j the
binding on the bank. Where there are no statutory ru]eslcol:_ ?l:e

—= 2 the

(1) (1998) 6 S.C.C. 720.
(2) (1992} 1 P.L.J.R. 409.
(3) (1997) 1 P.LJ.R. 93.
(4) (2000) 1 P.LJ.R. 251. (F.B.)
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rules are silent. it was submitted, it is open to the Government or
other authorities. as the case may be to issue circulars or
inst: ruchons which are equally binding, as held in the case. of Sant
Ram Sharma v. State of Rajasthan (supra) It was contended that
no employee can claim a right to be promoted. he has merely right
to. be considered for promotion:and where, promotion is given on -
consideration of ‘seniority- éum merit’ he - cannot claim . é.uch

. promotion as a matter of right by -virtue of semority alone-

Reliance - in support’ of the contention was placed on State of
Mysore V. Syed Mahmbood (1) and State of Mysore v. C.R. Seshadri
(2). Reliance was also placed on State Banlk of India v. Mohd.
Mynuddin (3) Chandra Gupta v. Secretary, Government of India (4)
and ﬁna]ly Jagathigowda v. Chairman, Cauvery Gramin Banl (5).
19. The concept of ‘seniority-cum-merit’ as criterion of
promotion has fallen for consideration a number of times by the
Supreme Court and other courts. In Sant Ram Sharma v. State of .
Rajasthan (supra) the Supreme Court observed that principle of
_ seniority ensures absolute objectivity by requiring all promotions
to be made entirely on the ground of seniority and that if a post
falls vacant it ‘is filled by the person who has served the longest
" in the post immediately below. But the trouble with the seniority
system is that it is so objective that it failsto take any account of
personal merit. It is fair to every official except the best ones; an
official has nothing to win or lose provided he does not actually
become so inefficient that disciplinary action has to be taken
against him. The Court expressed the view that there should be
correct balance between seniority and merit in a proper promotion-
policy. The criterion of ‘seniority-cum-rherit’ and ‘merit-cum-
seniority’ which takes into account seniority as well as merit
seems to achieve such a balance. While the principle of ‘merit-
cum-seniority’ lays greater emphasis on merit or ability-seniority
playing less significant role-to be given weight only when merit or
ability are approximately equal. the criterion of seniority-cum-
merit has greater emphasis on seniority. ,
20 It is true that no person can claim promotion as a
matter of right. and even where the promotion is guided by the

(1) (1968) AIR. (S.C.) 1113,
(2) (1974) AIR (S.C) 460,
(3) (1987) AIR (S.C.) 1889,
(4) (1995) 1 s.C.C. 23.
(5) (1996) 9 S.C.C. 677.



VOL. LXXX (2) THE INDIAN LAW REPORTS . 389

principle of seniority-cum-merit he cannot claim promotion as of
right by virtue of seniority alone. As clarified in Stale of Mysore v.
Syed Mahmood (supra) *if he is found unfit-to discharge the duties
of the higher post. he may be passed over and an officer junior to
him may be promoted®. The moot question is as to what weight is
to be given to the two factors. pamely, senijority and merit where
promotion is made on the prirciple of seniority .Eum merit. The
Supreme Court explained the principle in the aforesaid case to
mean “seniority .subject to the fitness of the candidate to discharge
‘the duties of the post from amongst persons eligible for promotion”.-
In State of Keralav. N.M. Thomas (1). the Supreme Court observed.

“The principle of equality is applicable to employment at all‘

stages and in all respects, namely. initial recruitment

promotion. retirement, payment of pension and gratuity.

With regard to promotion the normal principles are either

merit cum seniority or seniority cum merit. Seniority-cum-

merit means that given the minimum necessary merit
requisite for efficiency of administration, the senior though
the less meritorious shall have priority. This will not violate

Articles 14. 16(1) and 16(2)."

21. Thus, where a person possesses the merit requisite for
' the higher post he cannot be denied promotion on the ground that
other persons junior to him possessed bgtter merit. In other
words. the principle of seniority-cum-merit does not envisage
comparative assessment of merit. This really is the core point of
distinction between ‘seniority-cum-merit’ and ‘merit-cum-seniority’,
Whereas comparative assessment of merit is required to be made
in applying the criterion of merit-cum-ser-liority., for seniority-cum-
merit no such comparative assessment is required.

22. Before proceeding further on this topic it would be
to the criteria actually followed in giving imPUQned
promotions in CWJC No. 26/88 and 5927/90. In CWJC No. 5é86/
87 ‘there are no pleadings on the point by either Party. The
grievance of the petitioners Tests on different premise altogether
which 1 have: already dealt with above. In the absence of
foundational facts regarding the fixation of criterion j.e. allocatio
inter se between. seniority and other factors thn-
ave also not stated facts in” this regard. So i
cerned, on 10.9.87 the Board of Dir

proper to refer

of marks
respondents h
CWJC No. 26/88 is con
1) (1976) A.LR. (S5.C) 490.

far as
ecCtors
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laid down norms by allocating marks under different heads as the
" criteria for promotion as under :—

(1) Seniority — 40 marks @ .4 marks for each year of
o completed service.
(2) Educational Qualifications—
' 2 marks for Graduation
2 marks for B./. (Hons.) in Economics B. Com.,
B.Sc. and B.Sc. (Agri)
2 marks for CAlIB—
(i) 2 marks for CAIIB

(ii) 2 marks for Post Graduation

Sub-total — 10
(3) Assessment report Aggregate — 20
ol at least 3 years :
(4) Interview ’ —_ - 30
Grand total — 100

In CWJC No. 5927/90 the allocatlon of marks fixed by the
- Board of Directors in its 79th meeting on 7.1.90 was as follows.

(1} Experience/seniority — 50 marks @ 4 marks for each

completed year of service or one
mark for completed quarter of year.

(2) Higher qualification — Maximum 5
‘ Intermediate — 2
Graduation V — 2
"Post Graduation/LLB — 1
Sub total — 5
(3) Performance Appraisal (Max - 15)
Excellent -~ — 5 marks per year
Very good . — 3 marks per ye_ar
Good ' — 1 mark per year’
(4) Interview — 30
Grand total — 100

It is on the basis of evaluation in the abovesaid manner
that the petitioners were awarded less-marks than the respondents
and denied promotion. It is to be considered whether the inter se
allocation of marks i.e. criteria/norms for consideration of the
cases of the petitioners and others was in accordance with the
principle of seniority-cum-merit.
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‘ 23. In the cases of D.P. Singh v. Ranchi Kshetriya Grﬁmin
Banlk. (supra) Shyam Bihari Pandey v. Bhejpur Rohtas Gramin )
Bank (supra) and Ranchi Kshetriya Gramin Banl v. D.P. Singh ‘
(supra) promotions had been made on the basis of more or less
similar criteria and inter se allocation of marks which were not -
approved by this Court. In the case of DP Singh the allocation of
marks was as follows. ‘

" (1) Seniorily .~ 40 marks
{2) Educational Qualifications T 6 marks
(3) Assessméht of performance — 24 marks
- (of least 3 years)
(4) Interview — 30 marks
Total — 100 marks
In the case of Shyam Bihari Pandey the allocation was as follows.
(1) Service records — 30 marks
(2) Performance - — 30 marks
(3) Interview ' — 40 marks

The Full Bench decision. 2000 (1) PLJR 251 arose from the
decision ol the learned Single Judge in D.P. Singh’s case. That
was a case of promotion to the post of Area Manager/Senior
Manager, the provisions in respect of which are contained in para
7 of the -Second Schedule to the 1988 Rules and similar to those
with respect to the post of Officer/Branctr Manager contained in
para 6 quoted above. The impugned decision of the.Selection
Committee was held to be based on the comparative assessment
of merit and not in accordance with the principle of seniority-cunm™
meril i.e. in accordance with the guldelmes/clrculars dated
31:12.84. The Full Bench observed,

“It is. therefore, evident that para 7(c) of the second
schedule to the rules does not. in my opinion, lend support
to the contention that criterion of seniority-cum-merit
envisaged by the rule making authority involves assessment

s 1o comparativ'e merit for the purpose of promotion. The
word ‘selection’ has beén used in the sense of selecting an
officer for promotion on the basis of criterion of seniority-
cum-merit. The requirem'e'nt that such selection shall be
made on the basis of interview and assessment of
performance reports for the precedmg three years is
consistent with the criterion of seniority-cum-merit. The
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said mode enables an assessment to be made for the
mlnlmum necessary merit requxslte for efflclency of
administration and it cannot be constlued as . importing
assessment of (.omparatwe merit of the officers eligible for
‘promotxon It is well settled that service rule should provide
reasonable promotional opportunity in every wing of public
service tq generate efficiency in service. I am, therefore. of
‘the view that in the case of promotion on the basis of
seniority-cum-merit, obtaimng minimum percentage of marks
in viva voce test cannot’be a decisive factor for selection
and such provision is arbitrary.” ’
24. The decision of the Supreme Court in B.V, Sivaiah &
~ors. v. K. Addanii Babu & ors. (supra) in.tact, in my opinion.
settles the issue. The said decision was rendered on a group of
appeals relating to different Regional Rural Banks, namely.
Rayalasecema Grameen ‘Bank. Pinakini Gramin Bank. Bastar
Kshetriya Gramin Bank, Rewa Sidhi Gramin Bank and Chhindwara- -
Seoni Kshetriya Gramin Bank. The allocation of marks in the case
of Rayalasecerna Grameen Bank was as under :
“(a) Seniority — 34 marks (0.75 mark for each
" completed month of service over
and above the minimum
qualifying service) '
(b) Qual’iﬁcations -~ 10 marks (minimum qualification
- i applicable to the cadre shall not
‘be reckoned)
Postgraduation | — 3 marks

Double gr aduation
(like BL, LL. B., B. Ed] - 1 mark

Any Diploma/s -— 2 marks
CAIIB Part I- . =~ 2 marks
CAlIB Part II K — 2 marks .
(c) Interview ‘ ’ — 20 marks'
(d) Performarice — 56 marks
Total 4 . — 120 marks

The allocation of marks in the case of Pinakini Grameen Bank was
as follows : .
“(a) Seniority — 55 marks

Officers (Managers) who
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* have completed 8 years of -
service as-per SSR of ‘the

Bank
(b) For passing CAIIB Part I — 2 marks
CAIIB Part I — 3 marks
(¢) Performance + — 25 marks
() lrltl.erview ' ‘ — 15 marks
- Total : _ - *— 100 marks ‘ .
The allocation of marks in.the-case of Rewa Sidhi Bank was
as under :— -
“(a) Seniority - — 15 marks
(b) Job responsibility . — 12 marks
(c}) Placement/Posting — é marks
, mobility ' ‘
(d) Performance - - . — 40 marks
() Interview ) ’ — 25 marks

25. The Supreme Court held that the criterion of selection
in all the cases was not in accordance with the principles‘o‘f
seniority-cum-merit. Dealing with different cases separately the
Court observed. -

“It is not a case where minimum qualifying marks are

prescribed for assessment of performance and merit and

those who secure the prescribed minimum qualifying marks
are selected for promotioh on the basis of seniority. In the
circumstances, it must be held that the High Court has
rightly come to the conclusion that the mode of selection
that was in fact employed  was contrary to the principle of
“seniority—cum-merit'f laid down in the Rules. - ‘

The said cin‘cﬁlaf:did not prescribe minimum qualifyidg
marks for assessment of performance and merit on the
" basis- of. which an officer would be considered for being
sélected and. as pointed out by the High Court, the selection
was made of only those officers who secured the highest
number of marks amongst the eligible officers. In the
circumstances. the High Court, in our view, has rightly held
that this mcthod of selection was contrary to the principle
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of ° semonty cum- merlt" and it virtually amounts to the
apphcatLon of the principle of “merit-cum-seniority”.

The criterion of the promotion policy cannot be regarded as
being in consonance with the principle of "seniority—cum-
merit” as prescribed under the Rules.”

. However. the promotion in the case of Chhindwara-Seoni Kshetriya
Gramin Bank was upheld on thc ground that those who secured
the minimum quahfymg marks were” selected on the basis ol
“merit-cum-seniority, the Court observed.

“On a perusal of the said documents, we find that 50 marks
out of the total of 100 marks were prescribed as the
- minimum qualifying marks for interview and only those
who had obtained the qualifying marks in interview were
"selected for promotion on the basis of seniority. It was.
therefore, a case where a minimum standard was prescribed
for assessing the merit of the candidates and thosec who
fulfilled the said minimum standard were selected for
promotion on the basis of scniority. In the.circumstances.
it cannot be said that the selection has not been made in
accordance with the principle of “seniority-cum-merit”.

26. As a matter of fact. the scope of seniority-cum-merit
rule was explained by the NABARD vide letter no. IDD/RRB No.
C-78/316 (Gen) /86-88 dated 1.12.87 and the impugned promotions
do not seem to be in accordance with the NABARD'S understanding

“of the rule. It would be useful o quote the relevant part of the
letter as under :

“Please refer to our circular letter IDD.RRB. No. C-62/316
(Gen)/84-85 dated 31 December 1984 regarding
appointments to the posts of Area Managers and Senior
Managers. The matter has been examined by us in
consultation with. Government of India and have to advise
that the posts of Area Managers/Semior Managers are
pronotional posts to be filled up by 100% promotion from
only onc source and non-selection rule of seniority-cum-
merit has to be applied. This rule envisages promotion by
seniority with the due considerations to minimum merit/
fitness prescribed. Fitness implies that there is nothing
against an officer; no disciplinary action is pending against
him and none is contemplated. The officer has neither been
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reprimanded nor any adverse remarks have been conv.eved
to him in the reasonable recent past. The prormotions ‘are
meant to be made on the abovementioned 'consideraljons
only. In other words, if a Mapager satisfies the qua]i['i(:aﬁorls
and eligibility criteria and there is nothing adverse against
hini. due promotion should not be denied to him. Similar

_procedure may be followed in the case of pPromotions to

Supervisor's and Manager's posts.” '

27. The decision in the case of Jagathigowda v. Chairman.,
Cauvery Gramin Banlk. (supra) relied upon by the counsel [or the
respondent-Bank at the first instance seems to support the case:
of the bank. However. from the facts stated in the judgment it
appcars that the respondents had been promoted on appraisal of
their performance on the basis of marks awarded in the interview.
The performance of appraisal comprised of dimension of ‘work.
general intelligence. job knowledge. initiative and resouréeflxlness
etc. The service record of the officers who assailed the promo‘tion
before the High Court was admittedly adverse. The High Court hag
set asidcr the promotion holding that.the service records of the
recent past should have been taken into consideration and in case
there was nothing against the officer he should not be denieq
promotion on the ground that some other person junior to him
was more meritorious. Reversing the judqme‘nl of the High COi.n-r,
the Supreme Court referred to the circular of the NABARD dated
7.4.86 which provided that “"selection ol the eligible candidates
should be based on performance of the ‘resf)ective candicdates in
. the bank”. The decision in the above case was noticed by the

Supreme Court in the case of ‘B.V. Si‘valah v. K. Addanlii Babu
Court observed. ‘

“This judgment. in our opinion. does not make a
departure from the law laid down by this Court in the
earlier judgments explaining the criterfon of “seniority-cum-
merit” because in this case. the selection had been made by’
taking into account the seniority as well as performance
and performance v:ras appraised by assigning marks on the
basis of performance appraisal and interview. Those who
secured 85 marks out of 15('3 marks were shortlistcc'l for
promotion, which shows that securing 85 marks out of IE?O
marks was treated as the minimum staﬁn.dard of mecrit for
omotion and those who satistied the said

(supra) the

purposes of pr
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minimum standard were selected for promotion on the
basis of seniority.” '

28. The other decision relied on by counsel for the
respondents viz. Slate of Mysore v. C.R. Seshadri (1) was also
noticed in B.V. Sivaiah v. K. Addanki Babu.(supra) In that casc a
two-Judge Bench of the Supreme Court had observed.

~However. if the criterion for promotion is one of seniority- '
cum-merit, comparative merit may have to be assessed. if
length of service is equal, or an outstanding junior 18
, .. available for promonon ~" :
A larger Ben(‘h of three- Judges in the case of B.V. Swatah v. K.

Addanki Babu (supra) did not approve these observations. It
stated.

“In the observatlons on which reliancc has been placed by
the learned counsel for the rural banks and the promotcd
. officers. the distinction between “seniority cum merit" and
“merit cum seniority“ has been obliterated and both the
criteria have been equated. Since comparative assessment
of merit is required to be made while applying the criterion
of “merit-cum-seniority : and for “seniority-cum-merit” Nno
such comparative assessment is required. the aforementioned
observations in the case of C.R. Sheshadri on which reliance
‘has' been placed cannot be regarded as correctly reflecting
as to what is meant by, the criterion of “seniority-cum-

merit”. ' .

The decision in Siate ‘of Mysore v. C.R. Seshadri (supra) also
therefore is of no help to the respondents.

29. The facts of State Banlc of India v. Mohd. Mynuddin (2)
anothel case relied upon by the counsel for the respondents, were
dlfferent That was a case of promotlon to Middle Managemenl
Grade lIl in the State Bank of India. The promotion depended not
merely upon the eligibility but on merit and the impugned promotion

was accorded only after a proper evaluation of the service records.
performance appraisal and the potentiality of the ofﬁcer concernecd
10 assume higher responsibilities.

30. In the above premises. the dcnial of promotion to the
pcnlmnf‘l‘s based as it was on comparative assessment of the
merit of the persons concerncd. cannot be said to be'in accordance
with law. “The posts of Field Supervnsor and Officer/Branch Manager
(1974) ALR. (S.C.) 460
(1987) ALR, (S.C.) 1889.

(n
2)
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purpose-to find out.if the person possessed minimum merit., the
purpose was not to make a comparative evaluation of merit and
‘In that process pass over the sehior on the ground that his junior
possessed more merit even though the senior Possessed the
minimum meril. It is clear from the pleadings of the respondents
in CWJC Nos. 26/88 and 5927/90 that the selection/non-selection
was on the basis .of the total marks secured by the candidates.
that is to say, on the basis of comparative assessment of the merit
In CWJC No. 5886/87. though there are no specific Pleadings. this
much is clear that in 1hat case too. selection or non-selection was
on the basis of total 'marks. What the respondent-bank was
supposed to do was to identify the eligible candidates by pPrescribing
the minimum qualifying marks and to consider only those who got
the qualifying marks, on the basis of seniority as was done. for )
example. in the case of Chhindwara-Seoni Kshetriya Gramin Banlc
vide pages 737-738 of (1998) 6 SCC 720. The non-promotion being
on the basis of merit, -seniority’ takjng the back seat, I have no
hesitation in holding that the decisions were not in accordance
with law. B , : :

31. It Was submitted on behalf of the Bank that the
petitioners having subjectéd_themselves to the Process cannot
challenge the validity of .the criteria. Reliance was p]aced on an
unreported judgment of the Syxpreme Court in the case of Dr,
Abdul Samad v, Shri Kant Prasad Shrivastava (Civil Appeal nos.
2529-2530 of 1998). The principle is- well known bljlt' has no
application in the present case. Where th? person’partlmp‘ates in-
the selection process with knowledge of the ground .Of invahdit;i he
cannot subsequently turn around and cha]leng'e it. .h:‘ the cited
case. as found by the Supreme Court, the Wl‘llt Pfﬁtlt‘gners i]:tad
knowledge about the illegal constitution of the Sf: e(itlorrll ldo:'r}:mt X I:e

k chance of selection. The Couﬁ accordingly he at .the

‘but too 1d not have been entertained by the High Court.
writ petition shou e there is nothing 16 suggest that criterion was
resent Casti;‘jonel's‘had otherwise come to.know about it.
has no aiiplication in these cases. The pleaf

being ‘non-selection posts'. selection was meant for a limited

[N

In the pr
notified or the pe
The principle 't'hergfor_e
is thus rejected.- . |

L N R ‘
iowever, the impugned promotions. were given more
32. Howe ,

: i least in two cases, viz..
vrcler and meanwhlle at 1 AT
than a decadt 5‘18g(8)‘6‘/87 and 26/88 the petitioners have btezn
C‘W.J'C;j 1.\102-“2 meantimef In the circumstances, it would not be
promoted in Im ‘ ‘ ,
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proper to interferec with the promotlons already granted. In fact. as
‘noted at the outset, in CWJC No. 26/88 the names of the persons
concerned have been deleted as the petitioners had not sought its
cancellatlon $Though it cannot be said with definiteness that
petluoners would have been selécted for promotion along with the
* respondents and others in the same transaction but considering
~that at least in two.cases they have been promoted (it is not
known whcl*ﬁcr the petitioner in the third case too has been
promoted m the meantime) it seems appropriate to direct the
- lrebpondcnts to Consider as to whether the petitioners are entitled
to restoration of seniority. If on correct application of the principle
of "seniority-cum-merit’ in the light ofewhat has been stated above.
. thet petitioners were {it for promotion in the same transaction.
there can be no justification not to restore their seniority from lh(*
b due dates.

w 33. The case of Chandra Gupta v. Secretary Govut. of India

"H) rclied upon by the counsel for the respondent-Bank. on the
pmnl of rcstoratlon of secniority. was completely different. The
pomt for (‘onblderatlon ih,that case, inter alia. was where the basis
.'gf promotion is ‘merit- cum- sem"orlty and '1hc adverse remark on
ccount of whwh the person was refused promotion earlier is
subsequently expunged and he is granted promotion, whether he
1q'e#1t1tled to restoration ol scniority. The point was answer f‘d in
the' ,hegative. The Supreme Court observed that the promotlon
(‘ould date back only if there are materials to show that after
expun(‘tlon of the remarks the service of the officer concerned was
;lmore meritorious than'that of the officers Superseding him.
I ' 34. In the result. these writ petitions are allowed. The
respop?enl -bank is directed to consider the cases of the petitioners
stI‘ promotion to the post of Field Officer and Officer/Branch
Manager as the case may be. from the due dates in accordance
,with law and in the hghl of this judgment. There will be no order
“as to costs b

[.LP. Singh. J. 1 agree.

RD. Applications allowed.

t

(1] (1995) 1 CC. 23, ——
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