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INDEX

Appomtment-petitioner's appointment made
1996 on the basis of decision of -^District Educa

tion

Establishment Committee, whether could be reo
oenS

amd cancelled by Director Primaiy Education with
out

there being any direction to reopen the mat
ter.

Where the writ petitioners were appointed ■

1996 by a decision taken by the District Educa
tion

Establishment Committee on the basis of direction i
ssued

by the High Court in earlier writ petitio
n.

D ■ ^ direction to the DirectorPnmaiy Education to reopen the case of the petitione
r!

and cancel the appointment made in 1996 the 
imouo J

^PP°l"toent cannot be sustalnS

•  Pnnniia Kumari and ors. v. The State of Bihar a
nd

Others. (2001) I.L.R, 80 (2), Pat.

Bihar Board's Miscellaneous Rules. 1958—R

168—provisions of—explanation was asked for 
from

petitioner for not placing the files before the au
th ^

and he submitted detailed reply-order passed. aga^n
l^

 him of stoppage of one increment with cumulativ
e effeo?

provisions of Rule 168 of Bihar Board's Misce
llan?

.Rules. 1958, whether complied with. 
. ^°us

Where the petitioner, a stenographer, was ask.
n

to explain by letter dated 19.7.1989 as to why
 he did

place the files and kept the files with him and "v?*"

admitted to have filed a detailed reply to

allegation and the Deputy Commissioner Pala
rrT

his order dated 1.8.1990 stopped one increment nav.m^
to the petitioner with cumulative effect- 

Payable

Hell that Rule 168 of the' Bihar Rn
Miscellaneous Rules, 1958 have been fu

ll s

wRh by the respondent authority before
 n

impugned order of stoppage of one incremenf"^
petitioner with Cumulative effect. 

°

Abdul Jam Beg., v. The State of Bihnr

(2001).. I.L.R. 80 (2). Pat. 
and ors.

Bihar Rehrganisatlon Act, 200O section SQ ,..

upon creation oi the Siaie of Jhar
khand evt-•  '=veiy proceeding

li

Page
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i" ' INDEX

BIHAR REORGANISATION ACT, 2
000—Contd. v

pending before a court in Bihar shall
 stand transferred

to the corresponding court in Jharkha
nd if it is a

proceeding relating exclusively to the territory of

J/mr/c/land—interpretation of—sub-section (2) 
of Section

Silia.il a question arises as to whether any pro
ceeding

siand transferred under sub-section
 (1). it would

bclfc^iefeifecl to Patna High Court for dec
ision—Reference

_ bv the .Standing Committee of Patna High Court 
and by

tl ie I rial court—maintainability of—36 cases
 in which

..^•B l. submitted charge-sheets in Biha
r, whether could

be transferred to Jharkhand State—jurisdiction.
 ̂

Per Curium

Where in 36 cases which-is commonly kn
own as

the Animal Husbandry scam case. C.B.I, h
ad al'readv

submitted charge-sheets after the conclusion' of

investigation and in respect of which th
e parties are in

dispute as to whether these cases would stan
d transfen-ed

to Jharkhand State by virtue of section 8
9 (1) of the

Bihar Reorganisation Act, 2000.

Held, that there. Is no basis In law to hol
d that a

I rTnon" a ""T" R=°i'ganlsation
AC 2000. hereinafter referred to as the Reorganisa

tion
Act. can be made In no other way but by an o

rder

passed by the trial court. That t
he

tu.. Krac- r , a. • tne leference made on
the basis of a resolution of the St

anHsT^c

r  Tj f standing Committee is aperfectly yahd reference and there is no reason for thi
s

court not to answer the reference. It is true that
 ordtaaril,/

a dispute arises between the parties in co
urse of the

proceeding before the trial court and ordinarily a re
ference

is made by an order passed by the trial c
ourt but what

might happen ordinarily cannot be held to b
e ihe only

egal and valid course. Section 89 (2| of the A
ct does not

ay down any particular manner m which 
a reference is

to be made. There Is no legal bar precluding the S
tanding

Committee from taking the decision that t
he issue In

dispute should be decided by the Judicial
 side of the

I-hgh Court and making a reference accordingl
y.

Per Altab Alam and Shiva Kirti Singh. JJ

(Nagendra Rai, J Contra)

Pact
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INDEX

BIHAR REORGANISATION ACT. 200O—Contd.
-  ■ 

I

Held, further, that all such proceedings, though

relating to the territories of Jharkhand, the institution of

which in courts remaining in the truncated State of

Bihar was lawful and valid because of the nature of

ollrnces or because of a part of the cause of action had
..nscn outside those territories will not be covered bv

section 89 (1) and shall therefore continue to be tried by
the respective courts of Bihar.

and fowntalnhead of the conspiracy
Tas at PaV""""^ "f' conspiracy,
was at Patna, part of the alleged offences, rat^her a

at Patoa aLT "ere committed
tafmld r " Pat™ equally
thit these cUes do ^°"®'1"cntly If is held
now-forming part the territory
therefore. tLse cases d'' Jharkhand and.

'transferred trthe courp^'m" "^'^ t° have been
under section 89 ll| of thl^R n ^tlthand as provided
2000. These cases will, therefef nation Act.
before the Special Judge at Patni. Proceed

^Per Nagendra Rai, j.

Held,, that the word "exclusivplv- , j
: 89 of the Reorganisation Act has to h section

rneaning If the offences have been commhtt7in diff'^''^'
>  ternories. part of which now falls In o

Jharkhand and part of which also fall • 1
Bihar then under the law. the cases ^ State of
courts located at the places fallintr
of both the States. U the ctes'cln b 7
Courts situate in both the States the 7
use of transfering the cases from Th
within the territory of one State to Z

within the territory of other State The falling
used in section 89 of the Reorganis7!f
exclusion of all others, only those cases whi^"!''
belong to the territory of the State of ih ,

alone be transferred. If place of crime oT ̂
case or proceeding falls in territory of State''

Pagf

V
 INDEX

BIHAR REORGANISATION ACT, 2000—Concld.

well as the territory of Jharkhand State after the

appointed day then if the case/proceeding is pending in

the court falling in the territory of State of Bihar, the

said case cannot be transferred to the Court in the State

of Jharkhand for the simple reason that it cannot be

said that the proceeding relates exclusively to the territory

of State of Jhar-khand.

Held, further, that from a pemsal of, the F.l.Rs..

materials collected during investigation and the

voluminous charge-sheets in the 23 cases incorporated ,

in paragraph 105 of this judgement it is clear that there

is no allegatiort in the aforesaid cases that the conspiracy,

alleged to have been hatched up, was either enter-ed into,

at Patna or at any place falling in the State of Bihar. The

materials show that there is specific statement with

r-egard to-the allegation of commission of the offences at

places, which fall within the territory of Jharkhand

State. In the 23 cases mentioned in paragraph 105.

aforesaid, no part of occurrence had taken pldce within

the territory of State of Bihar and as such shall stand

transferred to the State of Jharkhand in terms of t?^

pr-ovisions contained in section 89 (i) of the Bf

Reorganisation Act, 2000.

Held, also, that as regards remaining 13 cases i •

mentioned in paragraph 106 of this judgement, on

perusal of the materials available on the record, it is

clear that either there is allegation that the conspiracy

had taken place at Patna or part of the substantive

olIerTces are alleged to have taken place in 'Patna,

Bhagalpur and other places falling within the State of

Bihar and as such those cases cannot be said to be

related exclusively to the tendtoiy of State of Jhar-khand

and as such the said cases, cannot be transferred in

terms of the provisions contained in section 89 (1) of the

Reorganisation Act.

The C.B.I. (ATID), Patna. v. Brqj Bhushan Pd. &

ors. (2001)'l.L.R. 80 (2), Pat.

Code of Criminal Procedure, 1973— 1—section

125—Order for payment of maintenance, legality of—the

seclinn whether a penal section—^word "offence" as defined

Page

149
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INDEX

CODE OF CRIMINAL PROCEDURE. 1973-
Concld.

under.sectlon 40 of the Penal Code, 1860 wh
ether not

PCTarcodr- of maintenance—
i^enal Code. I860—Section 40.

of maintenance by

facts and 4 T both on
law and the same cannot be disturbed

.

Ori, • that section 125 of the Code ofCruiunal Procedure. 1973 is,not a penal
 section and the

(>i< ollence as defined in section 40 of t
he Penal

c <■•. 1 s60 cannot be applicable in case of default in

paymeiii of maintenance. "

Nandan Sao. ^r. The State of Bihar and. 'anr
(2001) I.L.R. 80 (2). Pal.

2—section 227—discharge—accused charged
under sections 224. 324. 307. 332. 333. 353. 379 and
427 read with section 511 of the Penal Code. 1860 and
sccnon 27 of the Arms Act. 1959-unless It Is proved

at accused was of unsound mind and was Incapable
ol commiUing any crime he could not get the benif-t
section 84 of the Penal Code 1860 fn benefit of
could be dlscharged-crucfafp^lnt Of
the state of mind of the accused is tb^^ f
oflence was committed. ^ the

tbat lntcfknacl^dXrydX'?^^
■ from any mental disease, be cannot expe'c^hTrd'^"?'^"®
It .s settled that to establish that an J, discharge.
under s.-. iion 84 I.P.c. it must b ® offence
time ol (III ominission of the-act tb ^hat at the
•of unsoundness of mind was incanabi hy reason
■the nature of tlic act or that the ^ °^^hher knowing
contrary to law. either wrong or

Held, further, that the plea c=, u
trial stage on the basis of evidence ^ taken at the

ParweJ Alam. v. The Statd or Bit. ,r.
(2). Pat. (2001) I.L.R. 80

Constitution—Articles 12
Central Fuel Research Institute ^ 226—whether

a wing of Council of

vi

Page

120

71

INDEX

CONSTITUTION—Concld.

Scientific and Industrial Research is an 'Authority' within
the meaning of Article 12 of the Constitution—whet ) u r

respondents were justified in supplying the question set

with answer-sheets for mechanical engineering instead
"I Environmental Engineering—maintainability of.

Held, that in the light of the principles laid down

by the Apex Court in AJay Hasia's case and Ramchandran
yer's Case and also regard being had to the facts stated

by ,the petitioner in the writ petition and the

•Supplementaiy affidavit. Central Fuel Research Institute
u'hich is a wing of Council of Scientific and Industrial

Research is an 'Authority' within the meaning of Article
12 of the Constitution and consequently the writ
application filed by the petitioner is maintainable.

Held further, that the advertisement clearly
specified the academic background expected of the
applicants to be not civil engineering. However, an
opportunity was extended to the candidates 'of civil
engineering by granting them permission to appear in
the written test. Therefore, there doec:

,  noes not appear any

lu ml ■ the respondents in
supply, ques .on set with answersheet of mechanical
engineering to the petitioner.

Cutyan Mukheijee. v. Union r,r t ^

(2001) I.L.R. 80 (2). Pat. .

Contract—when time beor>m»c +1.. "

contract—the cargo was afloat on High^s^^°"'^^i°',h''°
time couid be essence of the conL ? St.as-wi,ether
the matter on merits relating to a

r  4L.iciLuig to default, time beine
essence o the contract and quantum of damages being
matters of fact, whether lie within the Jurisdiction of th!
Arbitiators Court, whether could ini(=>,-/-i-mr j

factual issues. . an award on

that When the contract itself

crm'n^ 7 7"=""°" time, the same cannot be
termed to be the essence of the ..ontlact-and default in
such a case does not make the contract voidable.

®  "f delivery or a time in
icgard thereto does not by. itself make the time as the

Page
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yer's Case and also regard being had to the facts stated

by ,the petitioner in the writ petition and the
•Supplementaiy affidavit. Central Fuel Research Institute
u'hich is a wing of Council of Scientific and Industrial
Research is an 'Authority' within the meaning of Article
12 of the Constitution and consequently the writ
application filed by the petitioner is maintainable.

Held further, that the advertisement clearly
specified the academic background expected of the
applicants to be not civil engineering. However, an
opportunity was extended to the candidates 'of civil
engineering by granting them permission to appear in
the written test. Therefore, there doec:

,  noes not appear any

lu ml ■ the respondents in
supply, ques .on set with answersheet of mechanical
engineering to the petitioner.

Cutyan Mukheijee. v. Union r,r t ^
(2001) I.L.R. 80 (2). Pat. .

Contract—when time beor>m»c +1.. "

contract—the cargo was afloat on High^s^^°"'^^i°',h''°
time couid be essence of the conL ? St.as-wi,ether
the matter on merits relating to a

r  4L.iciLuig to default, time beineessence o the contract and quantum of damages being
matters of fact, whether lie within the Jurisdiction of th!
Arbitiators Court, whether could ini(=>,-/-i-mr j

factual issues. . an award on
that When the contract itself

crm'n^ 7 7"=""°" time, the same cannot betermed to be the essence of the ..ontlact-and default in
such a case does not make the contract voidable.

®  "f delivery or a time in
icgard thereto does not by. itself make the time as the
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essence of the contract, but the agreement shall have to

be considered in its entirety and on proper appreciation

of the intent and purport of the clauses incorporated
therein. The statement of facts and the relevant terms of

the Agreement ought to be noticed in its proper
perspective so as to assess the intent of the parties. The
Agreement must be read as a whole with cori'esponding
obligations of the parties so as to ascertain the true

iptent of the parties.

Held, that the Port of Discharge has not been
named in the instant case nor the Surveyor has been

appointed without whose certificate question of any
payment would not arise and time cannot be said to be

the essence of cpntract in such a case.

Held, further, that by reason of the i-ton-fulfilment

of the three conditions of the Agreement, question of
time being the essence of the contract would not arise
and, as such, delivery was to be expected within a
reasonable time but before the expiry of the reasonable

time diverse letters were sent asking for details but the

buyer maintained total silence when there was a duty
for it to speak. The finding of the Appellate Court

(Division Bench) of the High Court that the contract
stood extended upto 14th/15th October, 1989 does not
have any factual support and as such is totally
unwarranted arid cannot be sustained. For the same
reason the finding of Appellate Court as regard the issue
(.f law. warranting intervention of the High Court vis-a
vis'the Award, cannot be sustained. / ,

Held, further: that time being the essence of the
contract does not arise in the contextual facts and
so by rcaseii of the facts that the cargo was
adoat on 11 ic High Seas.

more

a cargo

Court

Held, also, that Single Judge of the Delhi High
came to a correct conclusion that the findings of

the Arbitrators in regard to the extention of delivery
period and failure to fix the fresh date has resulted in
breach of the contract on the part of the Government

on appreciation ofand the same

viu
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material oh record, by no stretch It can be termed to be
an error apparent on the face of the record entitling the
court to interfere. The Arbitrators have in fact come to
a conclusion on a closer scrutiny of the evidence in the
matter and re-appraisal of evidence by the court is
unknown to a proceeding under section 30 of the
Arbitration Act, 1940. Re appreciation of evidence is not
permissible and as such this court is not inclined to
appraise the evidence save and except the one pertaining
to t:he issue, time being the essence of the contract.

Held, also, that the issues raised in the matter
on merits relate to default, time being the essence of the
contract and quantum ofidamages-which are all issues
of fact, the Arbitrators are within their jurisdiction to
decide the issue as they deem it fit. Courts have no right
or authority to interdict an award on a factual issue and
on this score the Appellate Court (Division Bench) has
gone totally wrong and thus exercised jurisdiction which
it did not have. The exercise ol jurisdiction is thus
wholly unwarranted and the High Court has exceeded
its jurisdiction.

M/s Arosan Enterprises Lid. v. Union oj india and
Anr. (2001) I.L.R. 80 (2). Pat.

Customs Act, 1962 as amended in 1991, section

27—principle of unjust enrichment incorporated in
section 27, whether applicable in respect of imported
raw material captively consumed in the manufacture of
final product.

Where at the time of import of copper scrap the
respondent sought exemption from payment of additional
customs duty viz countervaling duty (CVD) which was
available under customs Notification No. 35/81 CE
dated 1.3.1981 but at the time of clearance this duty
was paid and subsequently, the respondent filed an
application for refund of additional customs duty paid at
the time of import of copper scrap claiming benefit \
under the aforesaid notification of 1.3.1981. which was
rejected by the Assistant Collector Customs holding that
the copper scrap was correctly assessed to CVD which
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ITwVXtr''': 
"Wch allowed

cipphcation of responde
nt;

Held, that the High Cour
t k-,

iriterpreted the relevant provisi
ons of ti? n

1962 as;|imended in 199
1 and the •

enrichment incorporated i
n-section

Act. 1962 would be applicabi? ; ^pe"ct 
,f

raw material captively consum
ed in ̂ 77 ^^P^^ed

final product.' 
"manufacture of

Union of India and ors 
v Solnr d

and anoLher (2001) I.L.R. 8
0 (2) Pat ^-tcL

Dismissal—order of—pas
sed bv <?,

Of Police. c„e. enquiry Officer L depart^
enrr"''""'"'

The petitioner, a'writ
er rnocteiKi

was charged of ranine an ^ Police station

denart,-n« f 
an Unmarried girl anH

departmental proceeding 
was initiator! 

^

Ihe enquliy officer after recordi
ng evldT'"^'

i.nd other witnesses came to a mZ
TT" ®"-'

against . II,e delinquent was 5 charge

uperintendent of Police passed 
the°7'' i

Aamissal against him which was co^
i^" "f

The criminal case against the p
etltlonr

acquittal as the case was closed wu
rouTtr'°'

having been examined. ^ victim girl

en,u,J',"bTsed^rapJimLatrn: 
fal

of . Its writ Jurisdiction, the Hlgh"^r

H w"' °f fact "°f
order of punishment of'the ddnT '"'

"'^"adlng or the

aside even on decision of Sess
ions act

delinquent. 
Court acquitting the

■Ram Kishore Sinah v c/ v

I L.R. 80 (2) Pat. ■ & ors. {2001}
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Persons With Disabilities (Equal Opportunities,

Protection of Rights and. Full Participation) Act,

1995 sections 18 arid 19—State directed to constitute

State Co-ordination Committee and State Executive

Committee in the light of sections 18 and 19 and to

make amendment in section 61 of Bihar State Universities

Act, 1976 and section 58 of Patna University Act, 1976,

incorporating provisions regarding reservation for persons

with disabilities—whether duty cast on State under the

Disabilities Act to reserve at least 3 per-cent seats for

' such candidates—Vice Chancellor Patna University and

Principal Patna College directed to consider the case of

petitioner and other candidates with disabilities for

admission in B.A. (Hons) Part 1 Course,in anticipalicn of

amendments in section 61 of Bihar University Act and

section 58 of the Patna University Act and Regulations

to be framed pursuant to the amendments.

The State Government is directed to immediately

lake necessaiy steps for constituting State Coordination

Committee as well as State Executive Committee, as

provided in sections 18 and 19 of the Persons with

Disabilities (Equal Opportunities. Protection of Rights

and 1 ull Participation) Act, 1995 hereinafter referred to

as the Disabilities Act. and provide necessary

in rastiuctuie to them and make them functional in true

sense. 3 he State will also take necessary steps to bring

about necessary amendments in section 61 of the Bihar

State Universities Act. 1976 and section 58 of the Patna

University Act. 1976, incorporating provisions regarding

reservation for the persons with disabilities.

Held, that a duty is cast on the State under the

Disabilities Act to reserve at least 3 per cent seats for

candidates with disabilities.

Held, further, that the respondents, particularly

the Vice Chancellor. Patna University and Principal.

Patna College are directed to consider the case of the

petitioner and other disabled candidates who had applied

for admission pursuant to notice dated 10.1.2001 and

in lesprct to wliom the list w:is notified on 18.1.2001.
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Committee in the light of sections 18 and 19 and to
make amendment in section 61 of Bihar State Universities

Act, 1976 and section 58 of Patna University Act, 1976,
incorporating provisions regarding reservation for persons
with disabilities—whether duty cast on State under the
Disabilities Act to reserve at least 3 per-cent seats for

' such candidates—Vice Chancellor Patna University and
Principal Patna College directed to consider the case of
petitioner and other candidates with disabilities for
admission in B.A. (Hons) Part 1 Course,in anticipalicn of
amendments in section 61 of Bihar University Act and
section 58 of the Patna University Act and Regulations
to be framed pursuant to the amendments.

The State Government is directed to immediately
lake necessaiy steps for constituting State Coordination
Committee as well as State Executive Committee, as
provided in sections 18 and 19 of the Persons with
Disabilities (Equal Opportunities. Protection of Rights
and 1 ull Participation) Act, 1995 hereinafter referred to
as the Disabilities Act. and provide necessary
in rastiuctuie to them and make them functional in true
sense. 3 he State will also take necessary steps to bring
about necessary amendments in section 61 of the Bihar
State Universities Act. 1976 and section 58 of the Patna
University Act. 1976, incorporating provisions regarding
reservation for the persons with disabilities.

Held, that a duty is cast on the State under the
Disabilities Act to reserve at least 3 per cent seats for
candidates with disabilities.

Held, further, that the respondents, particularly
the Vice Chancellor. Patna University and Principal.
Patna College are directed to consider the case of the
petitioner and other disabled candidates who had applied
for admission pursuant to notice dated 10.1.2001 and
in lesprct to wliom the list w:is notified on 18.1.2001.
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PERSONS WITH DISABILITIES (EQUAL

OPPORTUNITIES, PROTECTION OF RIGHTS AND FULL

PARTICIPATION) ACT, 1995—Concld. ,

afresh for their admission in B.A. (Hons) Part I Course

in anticipation of the amendments "in the Bihar State

Universities Act and Patna University Act Eind regulations
to be framed pursuant to the direction of the Vice-

Chancellor, within two weeks. The petitioner and other
willing disabled candidates, shall be admitted
notwithstanding that the total number of sanctioned
seats which might have already been filled up and their
admission will be in the particular category to which
they belong, ie. Scheduled Caste/Scheduled Tribe/
Backward Class/category, or unreserved category as the
case may be.

Anant Kumar v. The State of Bihar & ors. (2001)"
I.L.R. 80 (2). Pat.

Railway Protection Force Act, 1957—section

20 (3)—whether applicable where the Officers of Railway
Protection Force had committed the acts of theft and
assault while conducting search and seizure in business
premises of the complainants—whether sanction of
superior officer was essential for the prosecution of the
accused persons. ^

The Chief Judicial Magistrate took cognizance
after enquiry by Judicial Magistrate against the accused.
Officers of Railway Protection Force, under sections 380,
452. 384. 504 and other sections of the Penal Code.
1860 for forcibly searching the business premises of the
complainants and assaulting, abusing and snatcting
money from their pocket. The accused-petitioners took
the plea that the cognizance taken against them was
bad for want of sanction for their prosecution as they
were government servants and had acted in discharge of
their official duties. ,

Held, that the allegations as levelled in the
comi^laint primafacie establishes and constitutes the
Oikqees about assault, abusing and theft. In order to

the provisions of section 20 (3) of the Railwav
ITcleoiion force Act. 1957, there must be direct Ind

Page
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RAILWAY PROTECTION FORCE ACT, 1957—Concld.

reasonable nexus between the crirhinal act attributed to

the accused and the official discharge of the duty. The

act of committing theft and assault cannot be said to
have been done in discharge of official, duty and as such
the prosecution without previous sanction of sanctioning
authority is bad.

Held, further. ■ that it cannot be said that the
petitioners—accused were, in any way connected 'with
discharge of their official duty for the alleged offences.

Firoz Ahmad and anr. v. The State o) hihar and
anr. (2001) l.L.R; 80 (2). Pat.

Service—^whether in Inter-se seniority in merged
gradation list the criteria of date of entry in service or
pay scale is to be followed—circular no.; 15784 of the
Personnel Department dated 26.8.72 lays down principles
for fixation of inter-se seniority in the State Services in
cases of direct recruitment vis-a-vis promotion/merger.

Circular no. 15784 of the Personnel Dc <artment

dated 26.8.1972 lays down principles for fixi. on of
inter-se seniority for fixation of direct recruhment.
promotion, vis-a-vis promotion/merger.

Held, that where appointment/promotion/merger
takes place, the determining factor of seniority would
be the pay drawn by the person ie. if he was drawing
pay in the higher scale or drawing higher pay in the
same scale.

Held, further, that the petitioner at the time oi
merger held the post of^ Deputy Superintendent.
Government Ayurvedic College and Hospital, Patna in^

the Scale of Rs. 415-745. The posts held by respondents
concerned wei*e in the scale of 249-460, hence they
cannot be treated to be senior to the petitioner .merely
on the ground that they were appointed earlier in point
of time.

Held, also, that the criteria laid down in paragraph
1  (kha) of the impugned resolution dated 19.8.96 fixing
seniority on the basis of the date of first joining, ie. date
of entiy in the service, must be held to be arbitrary and
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the prosecution without previous sanction of sanctioning
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rXf" constitution of

i^ood^Ir ToTarPM" "■
 Aamln?s"ta"rnlpetu;:^nei®

■  licivinfi proved tVi«» ^

execution of will bv • provea the due

mete being no susprclorru^st:rs^rLfe■:;r;
to grant of Letters of Administration.

and -,ts"die exel^ton^rr""'
testatru and ^0^01", no " '"e
surroLindlng the execution of the ^'iTThe
entitled to grant of Letters of^ Adis'tmLT"""^

Held, lurther. that the Letterc aj
nr the lelll of the testatifx dated 22 8

.  favour of the petitioners on be granted

and furnishing inventoiy
stipulated period under section
Act. 1925. • , 219 of the Succession

.Vi/cos Singh & .or- v n .

I.L.R. 80 (2), Pat. ' ' Singh [2001)

Suit-for eviction-High Cn .
application while confirming the fL ?
authority by order 19.9.1958 pu[bnr! "^PP^^^te
that- relationship of landlord and fen'' ^PProval'
/.955. till 19.9.1958 and there^rtb'
licensee for three months i.e. til] lo
suit for eviction filed on 5 6 1970 b • 958—second

was in time,and there was no adverse^
lenant-the second suit, whether
the eviction order passed in the f execution of

Case-^the bar under secffo' 47 Cnd f
"1908. whether applicable—judgement T d ^^^oedure.
in the previous suit for evif tifr'rb
fresh suit for recovety of posseita " ^

Where High Court in revici^
of the Rent Apiirilate Authoritv ^ the finding

143

104
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SUIT—Concld.

landlord and tenant existed from 1955 till the date of

disposal of the revision application;

Held, that the respondent was tenant upto

19.9.1958 when the revision was disposed of and

thereafter, the respondent was a licensee for a period of
three months from 19.9.1958 granted by the High Court
to the defendant-tenant to vacate. The tenant was in the

position of a licensee as per the permission of the High

Court, i.e. upto 19.12.1958 and not as a trespasser. The
have started before

19.12.1958. The suit filed on 5.8.1970 was well within

12 yeais. The adverse possession did not start earlier.

•  1 eviction case was filed by the purchaser
in 1969 the respondent tenant filed a counter affidavit

stating that he was the owner of the premises and had
prescribed title by adverse possession;

r  Held, that the present suit is not one for execution

rl mr'S'T first rent Control
case. Ihe High Court was wrong in treating the instant
suit as one 'virtually execution of the order of eviction

passed m the earlier rent control case"; hence the bar

cnnZf T Procedure. 1908
cannot apply.

wbinVi . 'uither, that the judgment and decree

Contn ^ previous suit under the Rent

,  nT. H respondent was
icnani and that he was reanirpH .

,  f required to vacate the premises
on or before 19.12.1958. would not bar a fresh suit for

recovery of possession from the tenant as the tenant had
not acquired title over the property by adverse possession.
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M/s. Arosan Enterprises Lid.
"

Union of India & Anr.

Contract—when time becomes the es
sence

the cargo was afloat on High Seas—whet
her time could be essence

:t—issues raised 
in thp matto.- 

. ..iic uargo was alloat on High S
eas—whether time could be e

ssence

of the contract—issues raised In the matte
r on merits relating to

default, time being essence of the co
ntract and quantum of

damages being matters of fact, whether, lie 
within the Jurisdiction

01 he^ Arbitrators-Court, whether could interdic
t an award on

taciual issues. 
ciwciiu uii

extentlon of time" bttc^to

com~dar ^ does^m mS"th1
Mere fixation of a oerind nf

entiret/an"dU";ro1~ - -
he clauses incorporated therein. The sta

tement of r f °f

-levant terms of the Agreement ought to be noti
ce/'!'" 'he

pc-ispcctive so as to assess the intent of the,
parties Th

must be read as a wh6le with corresponding
 oblieati

Polities so as to ascertain the true intent o
f ̂  ^Sations of the

Held, that the Port of Discharge has not h

instant case nor the Surveyor has b
een anno- .

ccrtillcate question of any payment toSfd /
 "hose

cannot be said to be the ess'e/ce of cltr/ct™' a^""
Held, further, that by rea^^orr

 r .u

three- conditions of the Agreement ouestf 
the

essence of the -contract would not arisLncl Ts
to be expected within a reasonable time

 hut was

the reasonable time diverse letters were senf 
of

the buyer maintained total .silenn,. 
^ fo'" details but

In the Supreme Court of India 
I]g_Was a duty fr^- jj-

Civil Appeal Nos. 8010 of 1995. Will,
 ri„„ A

of Ihe Judgment of Delhi High' Cmri. 
^ of 1995 arising out
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speak. The finding of the Appel
late Court (Division Bench) of 

the

High Court that the contract st
ood extended up to 14th/15th

October, 1989 does not have an
y factual support and as such I

s

totally unwarranted and canno
t be sustained. For the same

reason the finding of Appellate C
ourt as regard the issue of law,

warranting intervention of the 
High Court vis-a vis the Awar

d,

cannot be sustaine
d.

Held, further, that time being
 the essence of the contract

does not arise in the contextual fac
ts and more so by reason of the

facts that the cargo was a cargo af
loat on the High Seas.

Held, also, that the Single Judge
 of the Delhi High Court"

came to a correct conclusion t
hat the findings of the Arbitrat

ors

in legard to the extentlon of deli
very period" and failure to fix the

fresh date has resulted in breach of 
the contract on the part of the

Government and the same being pu
rely based on appreciation of

material on record by no stretch
 it can be termed to be an error

apparent on the face of the recor
d entitling the court to interfere

The Arbitrators have in fact come
 to a conclusion on a closer

scrutiny of the evidence in the matte
r and re-appraisal of evidence

by the court is unknown to a proce
eding under section 30 of the

I  itration Act, 1940. Re-appreciation of
 evidence is not permissible

and as such this court is not incli
ned to appraise the evidence

save and except the one pertaining 
to the issue, time being the

essence of the contr
act.

Held, also, that the Issues raised i
n the matter on merits

1 elate to default, time being the ess
ence of the contract, and

quanlum of damages-which are all i
ssues of fact, the Arbitrators

are w,thin their Jurisdiction to decide t
he Issue as they deem It fit

oiii s ate no right or authority to inte
rdict an award on a

facLua issue and on this score the Appellat
e Court (Division

Bench) has gone totally wrong and t
hus exercised Jurisdiction

which It did n,ot have. The exercise of Jur
isdiction Is thus wholly

unwarranu d and the High Court ha
s exceeded Its Jurisdiction,

Case laws reviewed.

Appeal against the Judgment of De
lhi High Court.

Th® facts of the cases material to 
This report are set

out in the judgment of Umesh C,
 Baneijee. J.

BANERJERv j.

These -two Appeals by the grant of Spec:
., .1 Leave and .arising

OLflrol the Judgment of the Delhi High
-Court focus two singula.dy.
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Singular questions pertaining to (1) the time being
 the essence of

he contract and (u) authority of the High Court In th
e matter of

ig^hrAVrf Repealed Act of
1940 (The Arbitration Act, 1940).

referencrtrSm"' "°"Ped above.
anrSvemns th^rt f '"evltable
Indla tateTa^inv^ « October 4. 1989 Union of
the urgent remr ^ ̂  tender for purchase of sugar to meet

market during th^ u scarcity in the Indian
1989 which however^"^®H festivals in November.

cuimidat:^\^~ 
■

inter alia contained the following terms :

(a) That the claimant shall supply 58.000 M.T. of sugar

(net weight plus minus 50/0 at sellers option!. ®
(b) lhat the claimant .shall arrange shloment r

quantity of the eomracted sugar so as tT" t, ,
Ports not later than 31^1 October iqsQ n
withm the contracted dfL, 

shipment

.  -sence of the , PeHod was to be the

In case of delay the seller .was to h^. h ^

• default with a right to theryer contractual
could however extend the'deliverv n contract. The-buyer

niutually agreed between the buve^ a ^ ̂^®count as may be

(c) That nrirse. ^ ^he seller.
That price navahl,=p ice payable was to be tt <? r-i i,

tonne. • Dollar 480

(d)

per metric

(e)

guarantee<lquantf£y't'o'';""J^'"^ of the maximum
conlract. ■ ""Wn 7 days of the

That the payment, was to be n, a

Irrevocable letter of credit (L/A "'R =«"«'■" by
the contract quantity. The Ur ™'do of
the buyer within Len dlys „f m"'
acceptable pcrr,rmance Bank Ouara^'^'P' an

That the seller haH +
"■ivvocoble penhrmance'' gul^m "nconclltlonal
biiyer by any Indian |.laMon.m "f'' "f the,
10% of the- lotaf contract

m

■PATNA SERIES VOL. LXXX (2)
The performance Bank guarantee (PBG| was to be bv
oessr T .J. WT ir-QOrJ WaS tO PC bV

any Indian Nationalised Bank at New Delhi and was to

be ^ minimum period of ninety daysbeyond the last date of contract shipment period.-

IQRQ score further depicts that on 24th October
or I' isls ' Perfom.anee bank guarantee01 $ 29.28.000 and upon bank guarantee being furnished the

of MaTpcn r ""■= Corporationof India (FCII under clause 20 of the Agreement. FCl also In its

houvhT ^ °f 'he contract

leSs'thrjroTCmdVrstet^nyFCwas not effected. Within the delivery date I.e. 31=i OrtobTn'TssT
Be it noted that in term <5 r^r

payment was to be made by the buyer bv l'^'T
of credit covering 100% of the contraet ° irrevocable letter
was to be established by the buyer «.r '^
receipt of performance bLk guarantel Ind 1^'" '"'"T

, of the period of 7 days frL the It r
performance bank guarantee the letter r acceptance of the
authenticated and that wls m be ft tedT b' ^
1989. m the contextual facts tVe fuSrcnne^ t -
was effected only on 2nd November IQRq guarantee
the date of the delivery-It is on 111/3 sr
have been made by both Mr. Rohtai! an^ submissions
appeal and Mr Dholakia annpi • r m suppoit ol the

ihe learned Add, I Rawal.

3-, 7IH and'^^ NoTcX.X^^tosh^'T'"" f'
anxious inquiries. Mr. Rohtagi contf«nR«=.a 4i 1 - ^"csc

obviously stands extended and the essence of ,h
given a go-by. the essence of the contract been

had bI,' wet"',H"'^''" 'ho correspondence werebad between the parties as regards the delivery schedule
Government of India by a letter dit^H Rth m 1, H ■

an intimitinrr , v,- , ® November transmittef 1
ntimation which was despatched oh 9th November 1989

c nee ing t ic conlract at the risk and co.ni of Tlie appellant herein.
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. Subsequently, however, on 1 November. 1989. the Government

of India unilaterally by its letter withdrew the letter of c
ancellation

qnd on 15"^ November. 1989 the appellant informed t
he FCI that

by reason of the cancellation, the cargo arranged already, 
has

gone out of control and that a new cargo was being arra
nged by

reason wherefqr FCI was asked to fix a new delivery 
date and

consequently steps would be taken in regard thereto-^eed^s^to

did nob''^ Withdrawal of cancellation, however^  not contain any fixed date or new date of delivery There
 was'

however, as the records depict, total silence finm FCI In
d

consequently, the appellants on 24th and 30th November 
1989

urther reminded the corporation to fix the delivery date and ta
ke

necessary steps to effect the payment under the law of trtdTng
Sigrrificantly, both FCI and Government of India mainta

ined a
total silence in regard thereto inspite thereof

.

On the factual matrix it further appears that subsequentlv
a meeting was held between the claimants and th

e Union M* • f

for Food and CMl Supplies wheneln u was ag'eedTat o'n
claimants paying a sum of Rs. 5 lakhs towards 

fi.

incurred by the Government in opening the letter of^c
claimants giving up any claim for damages the ne f
guarantee would be released—tbio ' Performance bank

however been veiy emphatically disputS^bv*^ matter has
the learned senior Advocates aonearinff u ^®®P°"^ents and both

contended that the Court would not 
respondents

•.spect Of the rnatter to be of a^y relevancr^^^^^^^ "
tVe shall refer to this aspect of the matt T ^o^^extual facts,

judgment but to complete the factu^ sc ^^Is
25thjanua.y. 1990 the Government of IndU"^^' that on
on the ground that the seller had failed'to
obligations within stipulated time which was m contractual

10.89 and the performance bank glraLT"
was also forfeited by FCI. 

*^^^Iniants

It is by reason of such a forfeiture, however that th
u-as referred to arbitration in terms of the arbitra in
agreement between the parties There he- ' ^'^use in the

a.s regards the arbitration clause^rd^rft co""""' ™
out the same in extenso and suffice it wn 

^ot to set

I hat Sri Justice S.N. Shankar. tHe former Ch- r ^"^her to note

Court of Orissa and Sri'K.C. Diwan an Ad 
^^e High

 as Arbitrators in terms therewith and wh 
appointed

 • "o m their turn made and

PATNA SERIES VOL. LXXX (2)

published their award to the effect t
hat the claimants were entitled

to the refund of the performance ban
k guarantee amount of $

29.28.000. The claim of the claimant-a
ppellant herein, however,

on account of interest was rejected. 
It .is this Arbitral award which

was challenged before High Court and the 
learned Single Judge

found that FCI's letter dated Stl^ November. 1
989 clearly depicted

that they were still interested in taking de
liveiy of the goods and

therefore the clamant was justified in as
king for fixation of a fresh

deliveiy date. The learned Single Judge
 further found that the

findings of the Arbitrators in regard to extenti
on of the deliveiy

period and failure to fix the fresh date
 has resulted in breach of

the contract on the pairt of the Government an
d the same being

purely based on appreciation of materials 
on record, question of

interference therewith would not arise sinc
e by no stretch it can

be termed to be an error apparent on th
e face of the record. The

award, therefore, was sustained by the learn
ed Single Judge. In an

appeal therefrom however, the finding of t
he Single Judge was

reveised and the Bench of the Delhi High C
ourt dealing with the

Appeal in question recorded that the buyer, 
being the Appellant

herein, had in fact impliedly accepted 14
/15th November, 1989 as

the new elate of delivery by which the s
eller was bound to deliver

and the failure of the seller to supply by
 the said date constituted

a breach of contract justifying the can
cellation and thus, set aside

the judgment and order of the learned S
ingle Judge as also the

aibitral award. The Bench further ordered t
hat the findings of the

Aibitrators to the effect that the buyer Wa
s obliged to fix fresh

dates ol deliveiy was an error of law on
 the face of the record and

as such there was a breach committed by t
he seller. It is against

this order of the Division Bench of the High
 Court that a Special

Leave Petition was filed before this Cour
t and this Court by ah

order dated 4ll^ September. 1995 granted specicil lea
ve in pursuance

whereof this matter has come up for f
inal disposal before this

Bench.

Turning now on to the issues as no
ticed above namely,

whether time was the essence of th
e contract or not. it would be

convenient to note the relevant
 extracts of the Ai'bitral award

pertaining to the issue in question
. The Arbitrators, inter alia,

found :

••'The withdrawal of the letter of c
ancellation (vide Ex. A.2 1)

had the effect of reviving llie original
 contract dated 24/25

October. 1989 with all its terms exce
pt thiit sugar had to be
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published their award to the effect that the claimants were entitled

to the refund of the performance bank guarantee amount of $

29.28.000. The claim of the claimant-appellant herein, however,

on account of interest was rejected. It .is this Arbitral award which

was challenged before High Court and the learned Single Judge

found that FCI's letter dated Stl^ November. 1989 clearly depicted
that they were still interested in taking deliveiy of the goods and

therefore the clamant was justified in asking for fixation of a fresh

deliveiy date. The learned Single Judge further found that the

findings of the Arbitrators in regard to extention of the deliveiy
period and failure to fix the fresh date has resulted in breach of

the contract on the pairt of the Government and the same being
purely based on appreciation of materials on record, question of

interference therewith would not arise since by no stretch it can
be termed to be an error apparent on the face of the record. The

award, therefore, was sustained by the learned Single Judge. In an
appeal therefrom however, the finding of the Single Judge was

reveised and the Bench of the Delhi High Court dealing with the

Appeal in question recorded that the buyer, being the Appellant
herein, had in fact impliedly accepted 14/15th November, 1989 as

the new elate of delivery by which the seller was bound to deliver

and the failure of the seller to supply by the said date constituted

a breach of contract justifying the cancellation and thus, set aside

the judgment and order of the learned Single Judge as also the
aibitral award. The Bench further ordered that the findings of the

Aibitrators to the effect that the buyer Was obliged to fix fresh
dates ol deliveiy was an error of law on the face of the record and

as such there was a breach committed by the seller. It is against

this order of the Division Bench of the High Court that a Special
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order dated 4ll^ September. 1995 granted specicil leave in pursuance
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Bench.
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whether time was the essence of the contract or not. it would be

convenient to note the relevant extracts of the Ai'bitral award

pertaining to the issue in question. The Arbitrators, inter alia,

found :

••'The withdrawal of the letter of cancellation (vide Ex. A.2 1)

had the effect of reviving llie original contract dated 24/25

October. 1989 with all its terms except thiit sugar had to be
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delivered by 31 Getober. 1989
. Stipulation in clause 3 of

the contract that shipment with con
tract delivery period is

of the essence of the contract" also
 stood revived. Letter of

Credit had been, established on the
 basis of the original

contract which stipulated ia fixed
 time for delivery but as no

time for delivery was fixed in the
 letter withdrawing the

 cancellation (Ex. A-2,1). the claiman
ts naturally felt concerned

and repeatedly retnu-sted the respon
dent to do the needful

Evidence adduced thus clearly sho
ws that o

reply whatever to tL reque^ of the ^ '
asking for specification of the deli

very time a

needlol being done In regard to l7c tb n"' J

c„eu«SK,nces after the withdrawal of the'l
ett^rof

canccllai ion. On the contrary
 all of a o, aj .

the contract again by the ,7t;e?d«:dr5'^rt;s;''rr'76'In our view, this conduct of the 
resnnnd,. i- '

and illegal In the facts of this ca
se.

Then again it would be seen that t
he ermmH „r

taken in the letter of second dance, rs?":?"
same as had been taken earlier in lette

r Ex A ,7 '

failure to fulfill the A 17. namely

stipulated time of 3isL October "^9°
already waived this ground Th ' '''^®P°'^dents had

canceling the contract on the same 
P^^^l^ded from

revival. The cancellation by Ex A 3
r after its

ground and illegal." ^ ^ thus on a non-existent

The Arbitrators further held that '
•We further find that L/C opened by th

e resnonde r

With reference to the contract which stip
uiaterrf .®

lor deliveiy (namely 31 st Octob
er 19891 81- r

ibe contmcf fhe Posltlo^'har'erglrLt™
original contract had been cancell

ed and thic

had been withdrawn and in th
e

withdrawal of the cancellation no time for 
dJ

stipulated. It was Incumbent on the respondent
s I'oT

this position to the Bank and make suit
able chan.,. T"

L/C. The claimants could 
receive f
leceive from the ii;,nk. ,1,..
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amount secured by L/C
 for their benefit only af

ter satisfying

the bank, that they ha
d shipped the contract

ed sugar in

accordance with the term
s of the contract. There i

s nothing

on the record to show 
that the respondents t

ook any steps

to inform the Bank of the
 changed position so that

 shipping

documents presented by
 the claimants after 31®*

- October,

, 1989 could be examine
d by the bank in the lig

ht of the new
*

situation."

The argument is with
out merits. If the cont

ract was revived

on the understanding 
why was not this fact 

communicated

to the claimants in repl
y to their persistent que

ries about

the date of delivery and 
why was the L/C not su

itably

modified and the bank issui
ng the L/C informed accordin

gly.

In fact, there is no founda
tion in the pleadings for s

uch a

plan.

Admittedly in spite of th
ese requests of the clai

mant for

extension of delivery peri
od no fresh delivery date was

notified by the respondents
. Thus the extension of del

ivery

period was never grante
d nor intimated to the s

upplier/,

claimant."

The Arbitrators theref
ore came to a conclus

ion that there is

a breach of a contract com
mitted by the respondents

 herein and

consequently forfeiture of 
the performance bank gua

rantee was

illegal and not sustainable
. The learned Single Judg

e in the

application for setting asid
e the award was pleased t

o record.

"The cancellation of t
he contract on 25.1.1

990 on the basis

of non-deliveiy of material
 by 31®*^ October. 1989 w

as

usually misconceived, un
tenable and illegal becau

se 31®^

October, 1989 had ad
mittedly ceased to be delivery

date 
It appears that the arg

ument

that 14'-L November, 1989 
or 15*^ November, 1989 we

re the

fresh deliveiy-dates is an
 after-thought. If the res

pondents

believed that these were t
he delivery dates, nothing

 prevented

them from saying so 
at the relevant time. 

The claimant

repeately asked them t
o fix fresh delivery date.

 Respondents

could reply that thes
e were the dates."
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delivered by 31 Getober. 1989. Stipulation in clause 3 of
the contract that shipment with contract delivery period is
of the essence of the contract" also stood revived. Letter of
Credit had been, established on the basis of the original
contract which stipulated ia fixed time for delivery but as no
time for delivery was fixed in the letter withdrawing the
 cancellation (Ex. A-2,1). the claimants naturally felt concerned
and repeatedly retnu-sted the respondent to do the needful

Evidence adduced thus clearly shows that o
reply whatever to tL reque^ of the ^ '

asking for specification of the delivery time a
needlol being done In regard to l7c tb n"' J
c„eu«SK,nces after the withdrawal of the'lett^rof
canccllai ion. On the contrary all of a o, aj .

the contract again by the ,7t;e?d«:dr5'^rt;s;''rr'76'In our view, this conduct of the resnnnd,. i- '
and illegal In the facts of this case.

Then again it would be seen that the ermmH „r
taken in the letter of second dance, rs?":?"
same as had been taken earlier in letter Ex A ,7 '
failure to fulfill the A 17. namely
stipulated time of 3isL October "^9°
already waived this ground Th ' '''^®P°'^dents had
canceling the contract on the same P^^^l^ded from
revival. The cancellation by Ex A 3r after its
ground and illegal." ^ ^ thus on a non-existent

The Arbitrators further held that '
•We further find that L/C opened by the resnonde r
With reference to the contract which stipuiaterrf .®
lor deliveiy (namely 31 st October 19891 81- ribe contmcf fhe Posltlo^'har'erglrLt™
original contract had been cancelled and thic
had been withdrawn and in the
withdrawal of the cancellation no time for dJ
stipulated. It was Incumbent on the respondents I'oT
this position to the Bank and make suitable chan.,. T"
L/C. The claimants could receive fleceive from the ii;,nk. ,1,..
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amount secured by L/C for their benefit only after satisfying

the bank, that they had shipped the contracted sugar in
accordance with the terms of the contract. There is nothing
on the record to show that the respondents took any steps

to inform the Bank of the changed position so that shipping
documents presented by the claimants after 31®*- October,

, 1989 could be examined by the bank in the light of the new
*

situation."

The argument is without merits. If the contract was revived

on the understanding why was not this fact communicated

to the claimants in reply to their persistent queries about
the date of delivery and why was the L/C not suitably
modified and the bank issuing the L/C informed accordingly.
In fact, there is no foundation in the pleadings for such a
plan.

Admittedly in spite of these requests of the claimant for
extension of delivery period no fresh delivery date was
notified by the respondents. Thus the extension of delivery
period was never granted nor intimated to the supplier/,
claimant."

The Arbitrators therefore came to a conclusion that there is

a breach of a contract committed by the respondents herein and
consequently forfeiture of the performance bank guarantee was
illegal and not sustainable. The learned Single Judge in the
application for setting aside the award was pleased to record.

"The cancellation of the contract on 25.1.1990 on the basis

of non-deliveiy of material by 31®*^ October. 1989 was
usually misconceived, untenable and illegal because 31®^
October, 1989 had admittedly ceased to be delivery
date It appears that the argument

that 14'-L November, 1989 or 15*^ November, 1989 were the
fresh deliveiy-dates is an after-thought. If the respondents
believed that these were the delivery dates, nothing prevented
them from saying so at the relevant time. The claimant

repeately asked them to fix fresh delivery date. Respondents

could reply that these were the dates."
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These show that, the original deli
very date of the contract

ad^become part of the letter of credit. Unle
ss the same was

modified and the modified date had
 been notified to the

anks, the banks would be paying unde
r the credit at their

would-be wiUing to take such a r
isk The

 result that follows is that the payment to th
e supplier/

claimant would have been in jeopardy unl
ess the letL of

credrt was amended. The intention in the or
iginal contact

was that he supplier should get immediat
e payment through

of the lette
of credit, the said intention of the

 contncf or. i,i

fulfilled. The supplier was Iusflf7
would get the payment for the materralT

^"T®.i
before the supplies were made." 

supplied by him

In the facts of the matter u
nHpi- oca j

Single Judge found that FCI by its 
lettered learned

1989 Clearly depicted , in no uneer^am ter7'tC
interested in taking deliver

y of the 
still

of fact according tf the leLed 7^,7 ct'^ d" ̂
complexion of the matter The other

 changed the entire

Single dodge delved into is7 togaTd to^r^'"!'
interference vis-a-vis award—this aspec

t of th°""^ authority of

dealt With later in this Judgment .alongwith 
thl 77

such we refrain ourselves from makin
g anv m ̂

this Jvncture. 
® ̂  thereon at

lurning attention on to the first is
sue th

High Court proceeded mainly on certai
n Bench of the

M  the telex message from the selrT""™' 
^

sent to the buyer after receipt ' f 
"aa

thus constituted a renr 
"Cancellation and

cancellation and it was n 
°" against the

'hat the buyer is "Presentation

November., 1989 aaed the letter dated l itb

iu,_-. "^""'"^'•awlng the letter of cancellation.
(ii) the presumption of the Z u

eflect that the buyer had 
the

14 /15th November. 1989 as thT .""PHedly fixed
hv x._ . ^ tne npvi7 f .

hy Which time, the seller wasVoundT
failure of the seller to s„™i,. u. ? 

ttchfer and the
lallure of the seller to 7 i """ <tch

'he breach of contcTttl'.!::: ̂
January 1990. ^ ̂  cancellation l

in

10
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These presumptions 
of the High Court in

 our view are

wholly unwarranted i
n the contextual facts

 for the reasons detai
led

below but before-so do
ing it is to be noted t

hat in the event the

time is the essence of t
he contract, question of

 their being any

presumption or presu
med extension or pres

umed acceptance of a

renewed date would no
t arise. The extension 

if there be any,

should and ought to be 
categorical in nature rat

her than being

vague or In the anvil o
f presumptions. In the 

event the parties

knowingly give a go by t
o tlie stipulation as rega

rds the time—the

same • may have two se
veral effects : (a) partie

s name a future

specitic date for delivery
 and (b) parties may als

o agree to the

abandonment of the co
ntract-as regards (a) ab

ove, there must be

a specific date within w
hich delivery has to be

 effected and in the

event is no such speci
fic date available in t

he course of conduct

of the parties, then an
d in that event, the co

urts are. not left with

any other conclusion but 
a finding that the parties 

themselves by

their conduct have given 
a go by to the original t

erm ul" the

contract as regards the
 time being the essence

 of the contmet. l ie

It recoi-ded that in the
 event the contract co

mes within the ambit

of Section 55, the remed
y is also provided therei

n. For convenien(x>

sake Section 55 r
eads as below ;

"55. When a party to a co
ntract promises to do a c

ertain thing at or before

a specified time, or certai
n things at or before speci

fied times, and fails to

do any such thing at or befo
re the specified time, die co

ntract, or so much

of it as has not been performed
, becomes voidable at the optio

n of the

promisee, if the intenti
on of the parties was t

hat time should be of t
he

essence of the cont
ract.

It it was not the intentio
n of the parties that time

 should be of the essenc
e

of the contract, tlie contrac
t does not become voidabl

e by the failure to do

such thing at or before the
 specified time: but the pro

misee is entitled to

compensation from the pro
misor for any loss occasion

ed to him by such

failure.

If. in case of a contract vo
idable on account of the 

promisor's failure to

perform his promise at the
 time agreed, the promisee

 accepts performance

of such promise at any ti
me other than that agreed

, the promisee cannot

claim compensation for an
y loss occasioned by the n

on-performance of the

■  promise at the time agree
d, unless at tlie time of su

ch acceptance, he gives

notice to the promiso
r of his intention to 

do so."

Incidentally the law 
is well settled on th

is score on which

no further dilation is re
quired in this judgment

 to the effect that
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These show that, the original delivery date of the contract
ad^become part of the letter of credit. Unless the same was
modified and the modified date had been notified to the
anks, the banks would be paying under the credit at their

would-be wiUing to take such a risk The result that follows is that the payment to the supplier/
claimant would have been in jeopardy unless the letL of
credrt was amended. The intention in the original contact
was that he supplier should get immediate payment through

of the letteof credit, the said intention of the contncf or. i,i
fulfilled. The supplier was Iusflf7
would get the payment for the materralT^"T®.i
before the supplies were made." supplied by him
In the facts of the matter unHpi- oca j

Single Judge found that FCI by its lettered learned
1989 Clearly depicted , in no uneer^am ter7'tC
interested in taking delivery of the stillof fact according tf the leLed 7^,7 ct'^ d" ̂
complexion of the matter The other changed the entire
Single dodge delved into is7 togaTd to^r^'"!'
interference vis-a-vis award—this aspect of th°""^ authority of
dealt With later in this Judgment .alongwith thl 77
such we refrain ourselves from making anv m ̂
this Jvncture. ® ̂  thereon at
lurning attention on to the first issue th
High Court proceeded mainly on certain Bench of the

M  the telex message from the selrT""™' ^
sent to the buyer after receipt ' f "aa
thus constituted a renr "Cancellation and
cancellation and it was n °" against the'hat the buyer is "Presentation
November., 1989 aaed the letter dated l itbiu,_-. "^""'"^'•awlng the letter of cancellation.(ii) the presumption of the Z u
eflect that the buyer had the
14 /15th November. 1989 as thT .""PHedly fixed
hv x._ . ^ tne npvi7 f .hy Which time, the seller wasVoundT
failure of the seller to s„™i,. u. ? ttchfer and thelallure of the seller to 7 i """ <tch
'he breach of contcTttl'.!::: ̂
January 1990. ^ ̂  cancellation l

in
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These presumptions of the High Court in our view are
wholly unwarranted in the contextual facts for the reasons detailed

below but before-so doing it is to be noted that in the event the
time is the essence of the contract, question of their being any
presumption or presumed extension or presumed acceptance of a
renewed date would not arise. The extension if there be any,
should and ought to be categorical in nature rather than being
vague or In the anvil of presumptions. In the event the parties
knowingly give a go by to tlie stipulation as regards the time—the
same • may have two several effects : (a) parties name a future
specitic date for delivery and (b) parties may also agree to the
abandonment of the contract-as regards (a) above, there must be
a specific date within which delivery has to be effected and in the
event is no such specific date available in the course of conduct

of the parties, then and in that event, the courts are. not left with
any other conclusion but a finding that the parties themselves by
their conduct have given a go by to the original term ul" the
contract as regards the time being the essence of the contmet. l ie
It recoi-ded that in the event the contract comes within the ambit

of Section 55, the remedy is also provided therein. For convenien(x>
sake Section 55 reads as below ;

"55. When a party to a contract promises to do a certain thing at or before

a specified time, or certain things at or before specified times, and fails to

do any such thing at or before the specified time, die contract, or so much

of it as has not been performed, becomes voidable at the option of the
promisee, if the intention of the parties was that time should be of the

essence of the contract.

It it was not the intention of the parties that time should be of the essence

of the contract, tlie contract does not become voidable by the failure to do

such thing at or before the specified time: but the promisee is entitled to

compensation from the promisor for any loss occasioned to him by such

failure.

If. in case of a contract voidable on account of the promisor's failure to

perform his promise at the time agreed, the promisee accepts performance

of such promise at any time other than that agreed, the promisee cannot

claim compensation for any loss occasioned by the non-performance of the

■  promise at the time agreed, unless at tlie time of such acceptance, he gives

notice to the promisor of his intention to do so."

Incidentally the law is well settled on this score on which
no further dilation is required in this judgment to the effect that
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when the contract itself pr
ovides for extension of tim

e, the same

cannot be termed tp be the
 essence of the contract and

 default

however in such a ease does
 not make the eontraet voida

ble

either^ It becomes voidable provi
ded the matter in issue can be

brought within the ambi
t of the first naratfranv,

 ro ...

it 1. only ,n that event that the Governm
L would be entftferto

Claim damages and not ot
herwise. 

entitled to

three se^et!rcte1 hatleSf
can be termed to be the essence o

f contract^-''"^^^'''

-1. Where the parties ha
ve exDresslv .r- ,

contract that the time fi
xed for r stipulated In their

complied With. , ^ -rnust be exactly

2. Where the circumsta
nces of th^. mr. t

the subject matter indicate th
at the fixed d T^

complied with and '
 

"lust be exactly

3. Where time was not origi
nallv of rh

contract, but one party has 
been guiltv of essence of the

party may give notice requiring
 contract to h

reasonable time and what is 
reasonable time 

within

nature of the transaction and o
n proper read- '^ ̂ ^Pendant on 

the

its entirety." 
^ ^^ading of the contract iin

in the contextual fac
ts tti® t-»- . .

Telex messages of the seller, as no
ticeHtr the

against cancellation but Ihe fact r
emains that th ̂  '"®P'"^®^^tation

definite indication of expression
 of stand nf I fact a

legards the withdrawal of t
he letter of c f^avernment

regards the withdrawal of
 the letter f^avernmc.i.

arises as to the true effect of th
e withdrawaT^r

incidemally „n the factual score It a
p^ ° cancellation,

the first letter of ca
nnpiim+{c.„ 

after win-iH.--....^,

,  cxf fv, r. 
— 13W1C u appe

ars tv. " '^^"dLion.

the first letter of cancellation 
the Gove ^ withdrawal

second time canceled the Agreement I 
^'Saln for The

anuaiy. 1990 to the followi
ng effect • ^ 25lh

'■ "^oot attentlon ls Invited m the
above for supply „f sggg contract mentioned

Clause 3 whereof stipulates that t ™P°rtcC sugar

shipment of the entire n„=„.i! seller shall arrange
shipment of the entin-

~
2.

as,scoa:tr;:r''crar:vt.^
October. 108,9. "at later than

As you have failed to fulft] th,.
w..h,n stipulated time and"the^t,r br""

•"g the ossen. c
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3.

of the contract, the contract is hereby cancelled at your

risk and cost.

The performance Bank Guarantee tendered with

reference to the above contract is also forfeited for the

reasons mentioned above."

There is therefore, a cancellation of an agreement which

once stood,cancelled and withdrawn : can it be termed to be an

otherwise,valid termination after recalling of the letter of cancellation

in the month of November; 1989. The High Court has dealt with

the entire correspondence in extenso between the parties during

this interregnum and as such we refrain ourselves from dealing

with the same in detail, suffice it to record that as a matter of fact

from the date of recalling of the cancellation letter, there were

consistent reminders about the dispatch instruction, about the

arrival of vessels and as to the port of landing which were for the

Respondents herein, to fix. in terms of the Agreement but there

was a total silence from the Respondent's end. Admittedly and

there cannot possibly be any doubt as regards the cancellation of

Agreement on ,the expiry of the time if the time is treated to be the

essence of the contract, but in the contextual facts when as a

matter of fact, there was a letter of cancellation in terms of the

contract and assuming by reason of failure to supply as per the

Agreement between the parties—but that cancellation stands

withdrawn. There is, therefore, a waiver of the breach if there be

any as regards non-performance of the contract and it is on this

score that the High Court has gone wrong on the issue of duty to

speak and it is on this score that the presumption of the High

Court to the effect that the cancellation was on the representation

of the seller, is tolally unwarranicd. Fixalion of ci future date of

Ijerfonnancc in the absence of aiiy evidence by the Appellate

Court, is not only unjustified but wholly untenable in law.. Court

cannot possibly fix a date on its own for perilirntance of the

cohtracl. It is thus necessary to detail ''^but herein below the

observaiions of the Appellate Court on this count. The Appellate

Court in paragraph 29 of the judgment observed as below :

"29. The delivery was to be effected by October. 1989.

On the representation of the seller as contained in their

messages dated 8*-^ and 9^^^ November 1989 the cancellation

was withdrawn. That is the only conclusion possible. Any

other conclusion will be wholly erroneous. We therefore,

cannot accept the submission that the withdrawal of
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when the contract itself provides for extension of time, the same
cannot be termed tp be the essence of the contract and default
however in such a ease does not make the eontraet voidable
either^ It becomes voidable provided the matter in issue can be
brought within the ambit of the first naratfranv, ro ...it 1. only ,n that event that the GovernmL would be entftferto
Claim damages and not otherwise. entitled to

three se^et!rcte1 hatleSf
can be termed to be the essence of contract^-''"^^^'''

-1. Where the parties have exDresslv .r- ,contract that the time fixed for r stipulated In their
complied With. , ^ -rnust be exactly

2. Where the circumstances of th^. mr. t
the subject matter indicate that the fixed d T^
complied with and ' "lust be exactly

3. Where time was not originallv of rh
contract, but one party has been guiltv of essence of the
party may give notice requiring contract to h
reasonable time and what is reasonable time within
nature of the transaction and on proper read- '^ ̂ ^Pendant on the
its entirety." ^ ^^ading of the contract i

in

in the contextual facts tti® t-»- . .
Telex messages of the seller, as noticeHtr the
against cancellation but Ihe fact remains that th ̂  '"®P'"^®^^tation
definite indication of expression of stand nf I fact a
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arises as to the true effect of the withdrawaT^r
incidemally „n the factual score It ap^ ° cancellation,

the first letter of cannpiim+{c.„ after win-iH.--....^,,  cxf fv, r. — 13W1C u appears tv. " '^^"dLion.the first letter of cancellation the Gove ^ withdrawal
second time canceled the Agreement I ^'Saln for The
anuaiy. 1990 to the following effect • ^ 25lh

'■ "^oot attentlon ls Invited m theabove for supply „f sggg contract mentioned
Clause 3 whereof stipulates that t ™P°rtcC sugar
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As you have failed to fulft] th,.w..h,n stipulated time and"the^t,r br""

•"g the ossen. c
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3.

of the contract, the contract is hereby cancelled at your
risk and cost.

The performance Bank Guarantee tendered with
reference to the above contract is also forfeited for the
reasons mentioned above."

There is therefore, a cancellation of an agreement which
once stood,cancelled and withdrawn : can it be termed to be an
otherwise,valid termination after recalling of the letter of cancellation
in the month of November; 1989. The High Court has dealt with
the entire correspondence in extenso between the parties during
this interregnum and as such we refrain ourselves from dealing
with the same in detail, suffice it to record that as a matter of fact
from the date of recalling of the cancellation letter, there were
consistent reminders about the dispatch instruction, about the
arrival of vessels and as to the port of landing which were for the
Respondents herein, to fix. in terms of the Agreement but there
was a total silence from the Respondent's end. Admittedly and
there cannot possibly be any doubt as regards the cancellation of
Agreement on ,the expiry of the time if the time is treated to be the
essence of the contract, but in the contextual facts when as a
matter of fact, there was a letter of cancellation in terms of the
contract and assuming by reason of failure to supply as per the
Agreement between the parties—but that cancellation stands
withdrawn. There is, therefore, a waiver of the breach if there be
any as regards non-performance of the contract and it is on this
score that the High Court has gone wrong on the issue of duty to
speak and it is on this score that the presumption of the High
Court to the effect that the cancellation was on the representation
of the seller, is tolally unwarranicd. Fixalion of ci future date of
Ijerfonnancc in the absence of aiiy evidence by the Appellate
Court, is not only unjustified but wholly untenable in law.. Court
cannot possibly fix a date on its own for perilirntance of the
cohtracl. It is thus necessary to detail ''^but herein below the
observaiions of the Appellate Court on this count. The Appellate
Court in paragraph 29 of the judgment observed as below :

"29. The delivery was to be effected by October. 1989.
On the representation of the seller as contained in their
messages dated 8*-^ and 9^^^ November 1989 the cancellation
was withdrawn. That is the only conclusion possible. Any
other conclusion will be wholly erroneous. We therefore,
cannot accept the submission that the withdrawal of
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cancellation was not on the r
epresentation of the seller. O

n

this view the respondents were b
ound in iaw to accept

delivery if effected by 14th/i5
th November. 1989. It is

»implicit that the buyers had consen
ted to take delivery by

14th/i5th November, 1989., The con
tention of learned .

counsel for the seller that the me
ntion of Sfst October.

1989 by the respondents in letter dated 
25th January'

1990-also shows that the respond
ents did not treat

IS 'h November 1989 as the extended deli
very date cannot

be accepted. Since delivery was not 
made at all the

mention of 31= October. 1989 In the
 letter of canceilatlon

125-' January. 190| by itself would not show
 that the buyer

did not treat 14 /15 November. 1989 as dellveiy date It

thus cannot be said that the cancellati
on .was on non-

existent grounds. The contract also s
tipulates that the

buyer may extend the delivery period at a d
iscount as may

be mutually agreed to between buyer and 
seller. In this

slate of affairs the further contention that the s
upply could

not be made by uth/igth November, 1989 on accept
rof

non amendment of the deliyeiy period in the 
contract and

non amendment of letter of credit canno
t be accented Th-

' dmwn ra::^ ^ "
under these circuit obligation.
of delivery. The effect 

^

seller would be that prior to 8th ^°trtention of the

facts and circumstances of the nrel"?
was on the part of the seller but the buyer h^^

^'

the* cancellation and not having specifieddelivery. 31 St October, 1989 having alreadl
 ̂ ^^

breacli would be on the part of the buyer

.on the race of n ,a fallacious. It has tô be J^ec^eT •"""
n paiag.aph 30 of the judgment the Bench o

bserved :

.10. Apart from the urgent nee
d mr- i

"iherivlse too, m commercial transaction o7th^ °f ^ga
r.

law, ordinarily time is nf pco 
nature, in

Exporters Vs. Betartl^ir™® ' ' Cotton
1961 SC 1295rFurther rrL""" AIR
Itself stipulates that the supply wlthto th' 

<=°ntract

period was to be the essence of the

the delivery of sugar firstly before 81ly before 31st October, iggg and
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later by 14'^h/i5th November,
 1989 was of essence and non

supply within the afores
aid periods by the seller

 would

show that the seller is in
 breach of the contract. T

he buyer

having withdrawn the cance
llation of the contract on se

ller's

representation that the delivery 
will be made by 14'-^',/ 15^^*

November 1989 could n
ot have refused to acce

pt delivery

within the said period. It
 is also not possible for 

us to

 accept -the contention that the cancellation wa
s not

withdrawn on the represe
ntation of the seller. On 

account

of non-supply of sugar upto 8*^^^
 November, 1989 and even ,

failure to supply the shi
pping' particulars the con

tract was

cancelled by the buyer. T
hereupon the seller supp

lied the

shipping particulars and
 made a representation 

that the

supply would be made on or
 before 14^f'/15'^f^ Novemb^er.

1989. Under these 
circumstances the 

cancellation of the

contract was withdr
awn. The letter date

d 11 November,

1989 withdrawing th
e cancellatiori states t

hat on

reconsideratiorl of the
 matter the caricellati

on is withdrawn.

In the letter dated 11^-^ November, 1989 the 
absence of

specific reference to the repr
esentation of the seller that 

the

delivery would he made b
y 14'^/15*^ November, 19

89.

 Under these circumstancs, i
s of no consequence. As alre

ady

noticed above, the letter
 dated 1.1 November, 1989 was

personally handed over to the
 representative of the seller.

On receipt of that letter the se
ller did not write to the buyer

to specify the fresh date of del
ivery or to ask for amendment

of the letter of credit. The nex
t letter thereafter is dated 15"

^

November, 1989. The sell
er did not say in this lett

er that

pursuant to what had been stat
ed by it in message dated

8 "^ November, 1989 the S
hips had entered Indian w

aters

and as such the buyer sh
ould incorporate fresh dat

e of

delivery and amend the letter
 of credit so that shipping

documents couid be furnishe
d by seller to the buyer and 

■

that without these amendm
ents the bank may not pa

y the

amount covered by the lett
er of ci-edit. On the other h

and,

the seller in the letter dat
ed IS'*^ November, 1989 state

d

that the cargo had gone out 
of its control and fresh cargo

would he arranged which w
ill be arriving at Indian po

rt

within a few days. The selle
r asked for minimum 15 da

ys

time to supply the cargo a
nd requested for delivery p

eriod

being extended upto November, 1989 with conseq
uential
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cancellation was not on the representation of the seller. On
this view the respondents were bound in iaw to accept
delivery if effected by 14th/i5th November. 1989. It is

»implicit that the buyers had consented to take delivery by
14th/i5th November, 1989., The contention of learned .
counsel for the seller that the mention of Sfst October.
1989 by the respondents in letter dated 25th January'
1990-also shows that the respondents did not treat
IS 'h November 1989 as the extended delivery date cannot
be accepted. Since delivery was not made at all the
mention of 31= October. 1989 In the letter of canceilatlon
125-' January. 190| by itself would not show that the buyer
did not treat 14 /15 November. 1989 as dellveiy date It
thus cannot be said that the cancellation .was on non-
existent grounds. The contract also stipulates that the
buyer may extend the delivery period at a discount as may
be mutually agreed to between buyer and seller. In this
slate of affairs the further contention that the supply could
not be made by uth/igth November, 1989 on acceptrof
non amendment of the deliyeiy period in the contract and
non amendment of letter of credit cannot be accented Th-

' dmwn ra::^ ^ "
under these circuit obligation.
of delivery. The effect ^
seller would be that prior to 8th ^°trtention of the
facts and circumstances of the nrel"?
was on the part of the seller but the buyer h^^^'

the* cancellation and not having specifieddelivery. 31 St October, 1989 having alreadl ̂ ^^
breacli would be on the part of the buyer
.on the race of n ,a fallacious. It has tô be J^ec^eT •"""

n paiag.aph 30 of the judgment the Bench observed :
.10. Apart from the urgent need mr- i
"iherivlse too, m commercial transaction o7th^ °f ^gar.
law, ordinarily time is nf pco nature, in
Exporters Vs. Betartl^ir™® ' ' Cotton
1961 SC 1295rFurther rrL""" AIR
Itself stipulates that the supply wlthto th' <=°ntract
period was to be the essence of the
the delivery of sugar firstly before 81ly before 31st October, iggg and
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later by 14'^h/i5th November, 1989 was of essence and non
supply within the aforesaid periods by the seller would
show that the seller is in breach of the contract. The buyer

having withdrawn the cancellation of the contract on seller's
representation that the delivery will be made by 14'-^',/ 15^^*
November 1989 could not have refused to accept delivery

within the said period. It is also not possible for us to
 accept -the contention that the cancellation was not
withdrawn on the representation of the seller. On account

of non-supply of sugar upto 8*^^^ November, 1989 and even ,
failure to supply the shipping' particulars the contract was
cancelled by the buyer. Thereupon the seller supplied the
shipping particulars and made a representation that the
supply would be made on or before 14^f'/15'^f^ Novemb^er.
1989. Under these circumstances the cancellation of the

contract was withdrawn. The letter dated 11 November,

1989 withdrawing the cancellatiori states that on

reconsideratiorl of the matter the caricellation is withdrawn.

In the letter dated 11^-^ November, 1989 the absence of
specific reference to the representation of the seller that the
delivery would he made by 14'^/15*^ November, 1989.
 Under these circumstancs, is of no consequence. As already
noticed above, the letter dated 1.1 November, 1989 was

personally handed over to the representative of the seller.
On receipt of that letter the seller did not write to the buyer
to specify the fresh date of delivery or to ask for amendment
of the letter of credit. The next letter thereafter is dated 15"^
November, 1989. The seller did not say in this letter that
pursuant to what had been stated by it in message dated
8 "^ November, 1989 the Ships had entered Indian waters
and as such the buyer should incorporate fresh date of
delivery and amend the letter of credit so that shipping
documents couid be furnished by seller to the buyer and ■

that without these amendments the bank may not pay the
amount covered by the letter of ci-edit. On the other hand,
the seller in the letter dated IS'*^ November, 1989 stated
that the cargo had gone out of its control and fresh cargo
would he arranged which will be arriving at Indian port
within a few days. The seller asked for minimum 15 days
time to supply the cargo and requested for delivery period
being extended upto November, 1989 with consequential
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amendments in the letter of
 credit for acceptance of the

docum,-,Ms. The buyer was no
t obliged in law to extend the

fSZe 
°f 'he buyer by not

also n a- ° ' dated IS'h November. 1989 
and

S°. N ■•^P'y to the subsequent letters dated
November 1989. 24*^ November I9RQ a ih r\ w

1989 and 20M December iqsQ r, December.

not having been made till w ih/TsS' .i® the supply
buyer was lustined ,n not exten'llmg "v^ry

that sllenTe olTe S-rofthfr ° =P='"'..can ,t be said
dated IS 'i' November 1989 20 'n not replying to the letters

■ 1989. 4 - December ' iS and 2^ 'k ^^"">'ovember. ■
that the buyer was not w«tog to extenTIhe^delf®®
15.«. November. 1989-the answer Cannot b. f n ^'^er
more so by reason of the fact that r- ^ negative

date by; the Appellate Bench of the second delivery

cannot be termed to be in accordan J L u ^'^ove
lact. a duty to speak and failurrto s J
rights of the buyer in terms of thp a ^ would forfeit all the

wo^d not. as a matter of ffct^^" to speak
neither the same would authorise the ? sellers interest

when there has been repeated request foT contract

ugicement between the parties by the seller^ u® of.the

by rea.,on of a definite anxiety expressed b^ih"., " '""re <1"

m t ie intimation dated 8'h November 1989 a "y'dcnced
Arbllrator as also the Learned SIngL Judgl " """"

Bench pmeeedfon^h™'51*11 Judgment of the Appellate
afraid however that reliance th ° l"'''aumptlons. we are

lallarlous for inter alia the reaZTs" ''='''"bd to be
The nrst letter Z "•""''"...■d herein below :
by the seller on gih "Nolml" ' b"""®"' "us received
both the seller's telex S's^l' 1T
buyer and therefore the Im 'he
representations against thp amount to
■■eld by the Appellate Court. as is being
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The obser\'ation of the Appellate Bench pertaining to

the amendment of the delivery date in the letter of

ci-edit (i.e. upto 29^*^ January. 'l990) does seem to be

erroneous in the contextual facts of the matter under

consideration. The date of delivery was specific in the

letter of credit itself and In the event of non-delivery

within the period, there might be some complications

and as such request for extension of delivery date was

made tough however, without any response from the

buyer's end. when, in fact, the conduct itself shows that

the delivery date as mentioned in the letter of ci-edit

was not adhered to and the parties were ad-ider^ on the

score of extension.

The letter of withdrawal of cancellation in any event

does not refer to any representation 'and nor does it fix

any date of delivery as has been soi^ thought of by the

High Court. The Appellate Court's presumption as to

the fixation of the delivery date being 14"^'^/IS"""

November. 1989 in the normal course of event and had

it been so. there would have been an express Intimation

from the buyer of such a specific extension.

Diverse intimations as noticed above from the seller's

end to the buyer, went unattended and not one letter

was sent in reply thereto recording therein that 14^/

IS^b November. 1989 ought to be the fre^h date of

delivery.

When the contract was finally cancelled on 25"^

January. 1990. the Respondents stand was that the

delivery date breached by the claimant was 31®^ October,

1989and not 14'^Vl5the November. 1989, as has now

been fixed by the Appellate' Bench of the High Court.

The Appellate Bench. In fact, has not been able to

appreciate the importance of the date of delivery in the

letter of credit specially in an international commercial

contract, since without the date of delivery being altered

in the letter of credit Itself and the bank being iniorniecl

accordingly, question of release of any amount to the

seller by their bank would not arise.

The Appellate Bench as a matter of fact has gravely

erred in' having an implied delivery date when the
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amendments in the letter of credit for acceptance of the
docum,-,Ms. The buyer was not obliged in law to extend the

fSZe °f 'he buyer by not
also n a- ° ' dated IS'h November. 1989 and
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The obser\'ation of the Appellate Bench pertaining to
the amendment of the delivery date in the letter of
ci-edit (i.e. upto 29^*^ January. 'l990) does seem to be
erroneous in the contextual facts of the matter under
consideration. The date of delivery was specific in the
letter of credit itself and In the event of non-delivery
within the period, there might be some complications
and as such request for extension of delivery date was
made tough however, without any response from the
buyer's end. when, in fact, the conduct itself shows that
the delivery date as mentioned in the letter of ci-edit
was not adhered to and the parties were ad-ider^ on the
score of extension.

The letter of withdrawal of cancellation in any event
does not refer to any representation 'and nor does it fix
any date of delivery as has been soi^ thought of by the
High Court. The Appellate Court's presumption as to
the fixation of the delivery date being 14"^'^/IS"""
November. 1989 in the normal course of event and had
it been so. there would have been an express Intimation
from the buyer of such a specific extension.
Diverse intimations as noticed above from the seller's

end to the buyer, went unattended and not one letter
was sent in reply thereto recording therein that 14^/
IS^b November. 1989 ought to be the fre^h date of
delivery.

When the contract was finally cancelled on 25"^
January. 1990. the Respondents stand was that the
delivery date breached by the claimant was 31®^ October,
1989and not 14'^Vl5the November. 1989, as has now
been fixed by the Appellate' Bench of the High Court.
The Appellate Bench. In fact, has not been able to
appreciate the importance of the date of delivery in the
letter of credit specially in an international commercial
contract, since without the date of delivery being altered
in the letter of credit Itself and the bank being iniorniecl
accordingly, question of release of any amount to the
seller by their bank would not arise.
The Appellate Bench as a matter of fact has gravely
erred in' having an implied delivery date when the



THE INDIAN LAW REPORTS 17VOL. LXXX (2)

parties in fact did not stipulate at any point
 of time

such a date.

Let us now at this juncture consider this aspect o
f the

matter in slightly greatet detail : The irrevocable
 letter of credit

was issued by the Indian Overseas Bank Janpath favou
ring the

Appellant herein for $ 27.840,000 drawn on applicant
s for credit

at site for 100% invoice value covering shipment of 580
00 million

tonnes net weight, plus/minus 5% to be packed in Polyl
ined jute

bags of 50 kgs bet weight accompanied by the following docu
ments"

The letter of credit by itself records that the name of 
the Indian

Port would be advised by the Government by means
 of an

amendment to the credit and it further records that the
 ci'edit is

valid for negotiation upto three months from the date of le
tter of

credit subject to negotiation within 21 days from the date of report
of Independent/Joint SuiA.yor referred to in clause 5 nf iv.

documerns^These docu mcude ,nter aha the fohowlng
Beneiiciaiy certificate to the effect that ^ii .v, '

and conditions of the conhact dated October^: wso

rt;:c?:rhre:c:rT^^^^and two copies. ^ original

(a)

(b)

(c)

(cl)

Certificates of inspection of quality weight anH
In Original and 5 copies; at the ports of dlschrrj"
and issued by the applicants for the cr^d^t?! ® '
of the beneiiciaiy. based on minim,, s
sampling and 5 check welghtment certl^lna f ,
Photocopy of the signed contract betw^e ^
and applicants ■ for the credit. beneficiary

Documents with discrepancy should not
without banks prior approval. negotiated

Incidentally, be it noted that the contract itself e •
appoln^ent of a Su„eyor. Clau.se 9 of the Agreement pmS,''

9. Inspection/survey at load port (s)
The qiuiliis, quantity and packing at the load nn f r i

be supervised and certified by indepenlnt s,
by the Buyer at Sellers cost Th/L.. r ^ dominatedby the Buyer at Sellers cost. The ce Zt
surveyors based on not less than 5 ra d 

nominated

weighment shall be final,. The renort " sampling and 5
alia, cover the following. ° surveyors shall

5 check

inter-
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"Load ports in Clause 9 above was sub
sequently amended

to the port of disbharge, the clause however
, envisages

the appointment of an independent Su
rveyor nominated by

the buyer at the sellers cost and report
 of the surveyor is of

considerable importance since the cont
ract itself provides the far

of activities of the Surveyors and the cover
age under the Certificate

and the same are :

(i) Cleanliness and fitness of the hol
ds of vessel for

receiving sugar prior to commencement o
f loading;

(ii) Quality and specifications;

(lii) Weight gross and net;

(iv) Packing

(v) ' Total number of bags.

(vi) Arkings

(vii) Date of commencement and completion of leading

(viii) Radioactivity-free certificate

(ix) Current crop of country of origin, mentioning
 crop

years.

(x) Load Rate

(xi) LOA/BEAM and

(xii) Arrival Draft"

Whilst on the subject of documentary 
evidence and the

presumption of the Appellate Bench as
 regards the fixation of date

of deliveiy, it would be convenient to not
e Shipment as also Price

Clause in the Agreement. The Shipme
nt Clause reads as below :

"3. Shipment Period. : Sellers shall arran
ge shipment

quantity so as to reach Indian Ports basis 
coast as per Clause 4(i1

not later than 31®^ October, 1989. Date
 of tendering notice o.

readiness' of the vessel as per claus
e 13(vii) here of shall be ti)c

date of delivery period. Shipment within cont
ract delivery period is

of the essence of this contract. In case of any del
ay in reaching the

shipments before the delivery period at Indian 
Port, it i's clearly

understood that except for the reasons of forc
e majeure. the seller

will be deemed to be in contractual default and
 the buyer will have

the absolute right to cancel the contract at th
e cost and rdsk and

responsibility of the seller and clairn for
 damages, costs, losses,

expenses to from the seller. The Buyer, 
may however, extend the

delivery period at a discount as may be mutually agree
 to between



THE INDIAN LAW REPORTS 17
VOL. LXXX (2)

parties in fact did not stipulate at any point of time
such a date.

Let us now at this juncture consider this aspect of the
matter in slightly greatet detail : The irrevocable letter of credit
was issued by the Indian Overseas Bank Janpath favouring the
Appellant herein for $ 27.840,000 drawn on applicants for credit
at site for 100% invoice value covering shipment of 58000 million
tonnes net weight, plus/minus 5% to be packed in Polylined jute
bags of 50 kgs bet weight accompanied by the following documents"
The letter of credit by itself records that the name of the Indian
Port would be advised by the Government by means of an
amendment to the credit and it further records that the ci'edit is
valid for negotiation upto three months from the date of letter of
credit subject to negotiation within 21 days from the date of report
of Independent/Joint SuiA.yor referred to in clause 5 nf iv.
documerns^These docu mcude ,nter aha the fohowlng

Beneiiciaiy certificate to the effect that ^ii .v, 'and conditions of the conhact dated October^: wso

rt;:c?:rhre:c:rT^^^^and two copies. ^ original

(a)

(b)

(c)

(cl)

Certificates of inspection of quality weight anH
In Original and 5 copies; at the ports of dlschrrj"
and issued by the applicants for the cr^d^t?! ® '
of the beneiiciaiy. based on minim,, s
sampling and 5 check welghtment certl^lna f ,
Photocopy of the signed contract betw^e ^
and applicants ■ for the credit. beneficiary
Documents with discrepancy should not
without banks prior approval. negotiated

Incidentally, be it noted that the contract itself e •
appoln^ent of a Su„eyor. Clau.se 9 of the Agreement pmS,''

9. Inspection/survey at load port (s)
The qiuiliis, quantity and packing at the load nn f r i

be supervised and certified by indepenlnt s,
by the Buyer at Sellers cost Th/L.. r ^ dominatedby the Buyer at Sellers cost. The ce Zt
surveyors based on not less than 5 ra d nominated
weighment shall be final,. The renort " sampling and 5
alia, cover the following. ° surveyors shall

5 check

inter-
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"Load ports in Clause 9 above was subsequently amended
to the port of disbharge, the clause however, envisages
the appointment of an independent Surveyor nominated by
the buyer at the sellers cost and report of the surveyor is of
considerable importance since the contract itself provides the far
of activities of the Surveyors and the coverage under the Certificate
and the same are :

(i) Cleanliness and fitness of the holds of vessel for

receiving sugar prior to commencement of loading;

(ii) Quality and specifications;

(lii) Weight gross and net;

(iv) Packing

(v) ' Total number of bags.

(vi) Arkings

(vii) Date of commencement and completion of leading
(viii) Radioactivity-free certificate

(ix) Current crop of country of origin, mentioning crop
years.

(x) Load Rate

(xi) LOA/BEAM and

(xii) Arrival Draft"

Whilst on the subject of documentary evidence and the
presumption of the Appellate Bench as regards the fixation of date

of deliveiy, it would be convenient to note Shipment as also Price
Clause in the Agreement. The Shipment Clause reads as below :

"3. Shipment Period. : Sellers shall arrange shipment
quantity so as to reach Indian Ports basis coast as per Clause 4(i1
not later than 31®^ October, 1989. Date of tendering notice o.
readiness' of the vessel as per clause 13(vii) here of shall be ti)c

date of delivery period. Shipment within contract delivery period is
of the essence of this contract. In case of any delay in reaching the
shipments before the delivery period at Indian Port, it i's clearly
understood that except for the reasons of force majeure. the seller
will be deemed to be in contractual default and the buyer will have
the absolute right to cancel the contract at the cost and rdsk and
responsibility of the seller and clairn for damages, costs, losses,
expenses to from the seller. The Buyer, may however, extend the
delivery period at a discount as may be mutually agree to between
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the Buyei and the Selle
r. Ally cargo(es) under-l

oading/afloat on

the date ol" this contract
 cannot be supplied."

The Price Clause re
ads as below :

"4. Price

I. In polyhned jute bags,- per
 metric tonne net weight,

cost, insurance and 
freight, free out. on

e safe Indian

port at Buyer's op
tion.

US 480.00 PMT

(US DOLLARS FOUR HU
NDRED EIGHTY ONLYl 

PER

M.T.

In case sugar is shippe
d in" Polyllned polypropy

lene

'  bags, the above price wil
l be subject to a discou

nt of US

'  2.00 per metric tonne ne
t weight of full cargo. T

he

above price is based on-dis
charge at one safe Indian

port at Buyer's option, on th
e west Coast if the vessel

carrying sugar is coming 
from the West of Indin 

"

the East Coastal vessel carrying suga
r if '

the East of India for-thls pur
pose Tuf- ®

considered as a West Coast Indi
an port

Opposite Coast Discharge

porortL^rst^oThrthrrr''^ 
^

Clause 4(1) above bv nn • basis coast as per

' 50 on the net wefghTrfle ,01^4''"®^
^ ®

Two Port Discharge

Buyer has the- option to discharge
 the si c

ports on any one coast for 
which thrn

additional charges US $ 1 5
0 PMS n P^y

,  lull cargo. In case the second disc
harge n

Tw PMS Tnih2.0U HMS on the net
 weight of full

s r.50 PMS. Eor ̂ 'schaie « ^^s^Th!
Other than the basis

 cop,.i-

above, the addition" ch^y^Vr^^'^"- '
»'

payable under this clause shall 
be nv discharge

payable under Clause No. 4 (11) abo
v^-^

It needs to be noted here that
 the C1^

cargo being onder-loadlng/anoat o
n the date orih^'

been subsequently deleted 
The r-r , ® contract has

e contract term as regards
 the

III.
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riod expressly provid
e thus that the Shipm

ent should

 ports not later than 3
1®^ October. 1989 but

 the issue

n tiie contextual 
facts time was th

e essence of the

d in the event th
e answer is in th

e affirmative, the
n

event whether the
re was subsequen

t extension of tim
e

and what is the ef
fect therefor. Herei

n before in this ju
dgment we

did refer to the ef
fect of subsequent

 extension, but the
 issue as

regards the factum of
 the time being the es

sence of the contract

was left to be dea
lt with at the lat

er stage and as s
uch., it would

be convenient to n
ote the same at th

is juncture. Claus
e 3 of the

Agreement namely t
he Shipment period 

expressly records th
at

Shipment within contr
act delivery period was

 of the essence of the

contract and it w
as. clearly unders

tood between the
 parties that

e.xcept for reasons o
f force majeure the 

Seller would be dee
med to

be in default and
 buyer would hav

e the absolute ri
ght to cancel

the contract at th
e cost, risk and r

esponsibility of th
e seller. This .

particular clause ho
wever itself provide

d that the buyer m
ay

howe\'cr c.\iend t
he delivery period

 at a discount to
 be mutually

agreed to between th
e buyer and the selle

r the contraet therefo
re,

envisaged specificall
y an extension of th

e period on a" mutua
lly 

agreed term. The Pric
e Clause also is of so

me relevance in the

matter of appreciati
on of the Agreement

 between the parties
 vis

a-vis the time. Cla
use 4 (ii) reeords t

hat the buyer had 
the option •

to discharge the sugar
 at a port on the eoast

. Other than the basis

coast by paying additio
nal charge and in terms

 of Clause 4(iii) the

buyer had the option t
o discharge the sugar 

at two ports upon

payment of additional charg
e. It is, therefore, apparent t

hat diiferent

rates have been provid
ed for different ports a

nd specific naming

of the port is thus require
d before delivery is expected 

in the

matter On the wake of 
this factual detail as app

ears from the

record and by reason of no
n-fulfilment of the buyers

 obligations in

terms of the agreement,
 can it be said that the

 time- uas the

essence of the contrac
t ? In our view the a

nswer to this all

important question is in th
e negative. The contract its

elf provides

reciprocal obligations and
 in the event of non-fulfi

lment oi some

such obligations and whic
h have a direct bearing ont

o them-stiict

adherence of the time
 schedule oi* question 

of continuing with the

notion of the time bei
ng the essence oi the 

contract would not

arise. The obligations a
re mutual and the ter

ms of the agreement

are inter-depende
nt on each other.
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the Buyei and the Seller. Ally cargo(es) under-loading/afloat on
the date ol" this contract cannot be supplied."

The Price Clause reads as below :
"4. Price

I. In polyhned jute bags,- per metric tonne net weight,
cost, insurance and freight, free out. one safe Indian
port at Buyer's option.

US 480.00 PMT

(US DOLLARS FOUR HUNDRED EIGHTY ONLYl PER
M.T.

In case sugar is shipped in" Polyllned polypropylene
'  bags, the above price will be subject to a discount of US
'  2.00 per metric tonne net weight of full cargo. The

above price is based on-discharge at one safe Indian
port at Buyer's option, on the west Coast if the vessel
carrying sugar is coming from the West of Indin "the East Coastal vessel carrying sugar if '
the East of India for-thls purpose Tuf- ®
considered as a West Coast Indian port
Opposite Coast Discharge

porortL^rst^oThrthrrr''^ ^Clause 4(1) above bv nn • basis coast as per' 50 on the net wefghTrfle ,01^4''"®^^ ®
Two Port Discharge
Buyer has the- option to discharge the si c
ports on any one coast for which thrn
additional charges US $ 1 50 PMS n P^y

,  lull cargo. In case the second discharge n

Tw PMS Tnih2.0U HMS on the net weight of fulls r.50 PMS. Eor ̂ 'schaie « ^^s^Th!
Other than the basis cop,.i-above, the addition" ch^y^Vr^^'^"- '»'
payable under this clause shall be nv discharge
payable under Clause No. 4 (11) abov^-^

It needs to be noted here that the C1^
cargo being onder-loadlng/anoat on the date orih^'
been subsequently deleted The r-r , ® contract has

e contract term as regards the

III.
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shipment period expressly provide thus that the Shipment should
reach Indian ports not later than 31®^ October. 1989 but the issue
is whether in tiie contextual facts time was the essence of the
contract and in the event the answer is in the affirmative, then
and in that event whether there was subsequent extension of time
and what is the effect therefor. Herein before in this judgment we
did refer to the effect of subsequent extension, but the issue as
regards the factum of the time being the essence of the contract
was left to be dealt with at the later stage and as such., it would
be convenient to note the same at this juncture. Clause 3 of the
Agreement namely the Shipment period expressly records that
Shipment within contract delivery period was of the essence of the
contract and it was. clearly understood between the parties that
e.xcept for reasons of force majeure the Seller would be deemed to
be in default and buyer would have the absolute right to cancel
the contract at the cost, risk and responsibility of the seller. This .
particular clause however itself provided that the buyer may
howe\'cr c.\iend the delivery period at a discount to be mutually
agreed to between the buyer and the seller the contraet therefore,
envisaged specifically an extension of the period on a" mutually 
agreed term. The Price Clause also is of some relevance in the
matter of appreciation of the Agreement between the parties vis
a-vis the time. Clause 4 (ii) reeords that the buyer had the option •
to discharge the sugar at a port on the eoast. Other than the basis
coast by paying additional charge and in terms of Clause 4(iii) the
buyer had the option to discharge the sugar at two ports upon
payment of additional charge. It is, therefore, apparent that diiferent
rates have been provided for different ports and specific naming
of the port is thus required before delivery is expected in the
matter On the wake of this factual detail as appears from the
record and by reason of non-fulfilment of the buyers obligations in
terms of the agreement, can it be said that the time- uas the
essence of the contract ? In our view the answer to this all
important question is in the negative. The contract itself provides
reciprocal obligations and in the event of non-fulfilment oi some
such obligations and which have a direct bearing onto them-stiict
adherence of the time schedule oi* question of continuing with the
notion of the time being the essence oi the contract would not
arise. The obligations are mutual and the terms of the agreement
are inter-dependent on each other.
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paragraph 761 of Halsbu
ry"s Laws of England

(4"^ Ed »; Vol. 41) seems to be ver
y apposite in this context. T

he

passage reads as 
below ;

•761. Place of Delivery un
certain. Where the place 

of

delivery is not indicated b
y the contract, and is wit

hin the

option of the seller or of t
he buyer respectively, it i

s a •

condition precedent to the 
liability of the buyer or of

 the

seller respectively to accept o
r to deliver the goods that h

e

should receive notice of the 
place of delivery."

If any credence is to be given to
 the above noted passage in

Halsbury s Laws England being
 read with the terms of the cont

ract

we do not find any justification
 for the Appellate Bench'of the

 Hieh

Court to come to a conclusion
 that in fact, time was the ess

ence

of the contract., since the condi
tion precedent has not yet had

taken place,- neither the requiremen
t of appointment of Surveyor

as been complied with : the co
ntract ought to be read with r

K

time clause but subject ho
wever to certain other «.> ^

essential point is that the selle
r must be Instructed

with the terms of the contr
act as to the accordance

perform his duty in terms 
of the « which he can

upon the goods being put on boar^n
 T deliveiy

Discharge in hot named-can t
he goods he

seller be made responsible for his
 failure^t

board ? The answer cannot
 but b • ° goods on

contextual facts, (he goods'were 
on^th'' "^g^tive. In the

diverted to the Ports of India, sbo
rtlv ^ and to be

port, was an essential requirement
 in^ n '^aaiination of the

liable for breach and entitleme
nt of the ibake the seller

In this context a passage from 
Benjamin's damages.

Edition) seems to be rather appro
priate • Para J Act (4^h

as below : 
" ^^agraph 20,-040 reads

-The essential point is that the sell
er must be ln«t

accordance with any relevant te
rms of the com .

the way in which he can perform his du
ty to f

.on board. If no shinning • j. a. " ° the goods

Shipping instructions are not gt^wltLr
 f

by the contract the seller is not liab
le in d allowed

delivery, and the buyer is lia
ble " for non-

acceptances." 
damages for non-

Mei-e fixation of a period of d
 T ''

thereto does not by itself m
ake th^ or a time in regard

ime as the essence of tl
u:
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contract, but the ag
reement shall have t

o be considered in i
ts

entirety and on proper
 appreciation of the int

ent and purport of.

the clauses incorpor
ated therein. The st

ate of facts and th
e

relevant terms of the Ag
reement ought to be no

ticed in its proper

perspective so as to ass
ess the intent of the parl

ies. The Agreement

must be read as a
 whole with corres

ponding obligations
 of the

parties so as to ascert
ain the true intent of 

the parlies. In the

instant case, the Po
rt of Discharge has

 not been named n
either

the Surveyor is appoi
nted—without whose c

ertificate question of

any payment would not
 arise—can it still be sa

id that time was the

essence of the cont
ract, in our view t

he answer cannot 
but be a

positive' "No".

Mr. Dholakia. t
he learned Seni

or Advocate as 
also Mr.

Rawal. the learned
 Additional Solicit

or General appeari
ng for FCI

and Union of -Indi
a respectively, stro

ngly contended th
at the

express words to the
 effect that the delive

ry ought to be effecte
d

by 31®^ October. 1989
 ought to be taken w

ith proper sanctitx

arid the parly be hel
d responsible for not

 effecting delivery wi
thin

the time stipulated
 in the Agreement 

and in this context
 strong

reliance was place
d on the decision 

of this Court in th
e case

of China Coiton Expor
ters vs. Biharilal Ram

charan Cotton Mills L
td.

(1). We are afraid however, that r
eliance on the decisio

n ol

this Court in China C
otton Case (supra) is 

totally misplaced.

This Courl in the abov
e noted decision was c

onsidering the true

effect of the word "there
fore", which is totally a

bsent here. For

converiietice sake however,
 paragraph 6 of the judgme

nt is noted

hereiri below :

•■0. We find thus that whatever may have been said earlier

in the printed portion of the contract the parties took care,

after specifying "October/November. 1950" as the*date of

shipment to make a definite condition in the remarks

column, on the important question whether the shipment

date was being guaranteed or not and if so. to what extent.

The words arc> T "This conti'act is subject to import licence,

and therefore the shipment date is not guaraneed.

Remembering as we must, that in commeicial contiacts.

time is ordinarily of the essence of the contract and giving

tlie word "therefore" its natural, grammatical meaning, we

must hold that what the parties interided was that to the

extent that delay in shipment stands in the way of keeping

(d l l'tGl) A.l.R. (S.C.) 1-J95
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paragraph 761 of Halsbury"s Laws of England
(4"^ Ed »; Vol. 41) seems to be very apposite in this context. The
passage reads as below ;

•761. Place of Delivery uncertain. Where the place of
delivery is not indicated by the contract, and is within the
option of the seller or of the buyer respectively, it is a •
condition precedent to the liability of the buyer or of the
seller respectively to accept or to deliver the goods that he
should receive notice of the place of delivery."
If any credence is to be given to the above noted passage in

Halsbury s Laws England being read with the terms of the contract
we do not find any justification for the Appellate Bench'of the Hieh
Court to come to a conclusion that in fact, time was the essence
of the contract., since the condition precedent has not yet had
taken place,- neither the requirement of appointment of Surveyor
as been complied with : the contract ought to be read with rK

time clause but subject however to certain other «.> ^
essential point is that the seller must be Instructed
with the terms of the contract as to the accordance
perform his duty in terms of the « which he can
upon the goods being put on boar^n T deliveiy
Discharge in hot named-can the goods he
seller be made responsible for his failure^t
board ? The answer cannot but b • ° goods on
contextual facts, (he goods'were on^th'' "^g^tive. In the
diverted to the Ports of India, sbortlv ^ and to be
port, was an essential requirement in^ n '^aaiination of the
liable for breach and entitlement of the ibake the seller
In this context a passage from Benjamin's damages.
Edition) seems to be rather appropriate • Para J Act (4^h
as below : " ^^agraph 20,-040 reads

-The essential point is that the seller must be ln«t
accordance with any relevant terms of the com .
the way in which he can perform his duty to f

.on board. If no shinning • j. a. " ° the goods
Shipping instructions are not gt^wltLr f
by the contract the seller is not liable in d allowed
delivery, and the buyer is liable " for non-
acceptances." damages for non-
Mei-e fixation of a period of d T ''

thereto does not by itself make th^ or a time in regard
ime as the essence of tlu:
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contract, but the agreement shall have to be considered in its
entirety and on proper appreciation of the intent and purport of.
the clauses incorporated therein. The state of facts and the
relevant terms of the Agreement ought to be noticed in its proper
perspective so as to assess the intent of the parlies. The Agreement
must be read as a whole with corresponding obligations of the

parties so as to ascertain the true intent of the parlies. In the
instant case, the Port of Discharge has not been named neither

the Surveyor is appointed—without whose certificate question of
any payment would not arise—can it still be said that time was the
essence of the contract, in our view the answer cannot but be a

positive' "No".

Mr. Dholakia. the learned Senior Advocate as also Mr.

Rawal. the learned Additional Solicitor General appearing for FCI

and Union of -India respectively, strongly contended that the
express words to the effect that the delivery ought to be effected
by 31®^ October. 1989 ought to be taken with proper sanctitx
arid the parly be held responsible for not effecting delivery within
the time stipulated in the Agreement and in this context strong
reliance was placed on the decision of this Court in the case

of China Coiton Exporters vs. Biharilal Ramcharan Cotton Mills Ltd.
(1). We are afraid however, that reliance on the decision ol
this Court in China Cotton Case (supra) is totally misplaced.
This Courl in the above noted decision was considering the true
effect of the word "therefore", which is totally absent here. For
converiietice sake however, paragraph 6 of the judgment is noted
hereiri below :

•■0. We find thus that whatever may have been said earlier
in the printed portion of the contract the parties took care,
after specifying "October/November. 1950" as the*date of
shipment to make a definite condition in the remarks
column, on the important question whether the shipment
date was being guaranteed or not and if so. to what extent.
The words arc> T "This conti'act is subject to import licence,
and therefore the shipment date is not guaraneed.
Remembering as we must, that in commeicial contiacts.
time is ordinarily of the essence of the contract and giving
tlie word "therefore" its natural, grammatical meaning, we
must hold that what the parties interided was that to the
extent that delay in shipment stands in the way of keeping

(d l l'tGl) A.l.R. (S.C.) 1-J95
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to the shipment date October/No
vember. 1950. this shipment

date was not guaranted: but with t
his exception shipment

October/November. 1950, wa
s' guaranteed. It has been

strenuously contended by the 
learned Attorney-General,

that the parties were mentioning o
nly one of the many

reasons which might. cause 
delay in shipment and the

conjunction "therefore" was used
 only to show the connection

between one of. the many reasons
-by way of illustration

and a general agreement that the s
hipment date was not

guaranteed. We do not consider thi
s explanation of the use

. o therefore" acceptable. If the parties i
ntended that quite

apart from delay in obtaining import
 licence, shipment date

was not guaranteed, the natural w
ay. of expressing such

intention an intention contrary to the usual i
ntention in

Zt" 
™

nnport licence and the s^men^L'T; not
There might be other ways of expressinVthe si
but it is only reasonable le 

^he same intention.

the ordinary rules of eram 
anybody following

such a conTeit tccM r T " "therefore" h°
delay wai duT.o d"av t T" =«<="' that

"■uc was not guaranteed. ® "'"® ""t"""t licence shipment
l lie decision in Chinn ^

possibly thus lend any assistance m cannot

matter in issue. The facts being
clearly distinguishable. Further rel" and is thus

Respondent in the decision of this 00!^^-^
vs. DebL Recovery Appellate mbunal and ^ n?''
70) Wherein this Court relying upon the decwln n^L®'
U.P. Co- operative Federation Ltd v Sinah
« hid. Observed In Paragraph fyTthe Cr:

"17 If ic' Ti t-port as below ;

were p : «oods
Thts poln^ has aC^TLtdlrdX'rd
Court in U.P. Coop. Federation case feferredT'"^

- that case it was stated (at n iQcq k Z
as follows : (SCC para 45) ^ agannatha Shetty, J

(1) (1998) 2 S.C.C. 70.

(2)' (1988) 1 S.C.C. 174.
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"The bank must pay if the documents are in order and the

terms of credit are satisfied. The bank, however.

was not allowed to determine whether the seller had actaally

shipped the goods or whether the goods conformed to the

requirements of the contract. Any dispute between the buyer

and the seller must be settled between themselves. The

courts, however, carved out an exception to this rule of

absolute independence. The courts held that if there has

been 'fraud in the transaction' the bank could dishonour

beneficiary's demand for payment. The courts have generally

permitted dishonour only on the fraud of the beneficiaiy,

not the fraud of somebody else."
(emphasis supplied)

It will be noticed from the italicised underlined portion in

the above passage that there will be no cause of action in

favour of the barlk in cases where the seller has not shipped

the goods or where the goods have not coriformed to the

requirements of the contract. The Bank, in the present case

before us. could not. by merely stating that there was non-

supply v of goods by the appellant, use the words "fraud or

misi'epresenta'tion" for purposes of coming under the

exception. The dispute as to non-supply of goods was a

matter between the seller and buyer and did not. as stated

in the above decision, provide any cause of action for the

■  Bank against the seller."

Reliance was also placed to the Law of Bankers Commercial

Credits by Gutteridge and Megrah wherein the authors stated

that : ^ .

"Banks issuing irrevocable credits subject to the Unilorm

Customs are not concerned with the sales contract or the goods;

if it were otherwise credit business would be impossible. In law the

credit contract stahds by itself and is not to be interpreted to the

point of amendment or augmentation by reference to the contract

of sale or to any external document."

The authors further laid emphasis on the General Provision

© of the Uniform Customs which states that :

"(c) Credits, by their nature, are separate transactions from

the .sales or'other contracts on which they may be based and

banks are in no way concerned with or bound by such contracts.
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to the shipment date October/November. 1950. this shipment
date was not guaranted: but with this exception shipment
October/November. 1950, was' guaranteed. It has been
strenuously contended by the learned Attorney-General,
that the parties were mentioning only one of the many
reasons which might. cause delay in shipment and the
conjunction "therefore" was used only to show the connection
between one of. the many reasons-by way of illustration
and a general agreement that the shipment date was not
guaranteed. We do not consider this explanation of the use

. o therefore" acceptable. If the parties intended that quite
apart from delay in obtaining import licence, shipment date
was not guaranteed, the natural way. of expressing such
intention an intention contrary to the usual intention in

Zt" ™nnport licence and the s^men^L'T; not
There might be other ways of expressinVthe si
but it is only reasonable le ^he same intention.
the ordinary rules of eram anybody following
such a conTeit tccM r T " "therefore" h°
delay wai duT.o d"av t T" =«<="' that
"■uc was not guaranteed. ® "'"® ""t"""t licence shipment
l lie decision in Chinn ^

possibly thus lend any assistance m cannot
matter in issue. The facts being
clearly distinguishable. Further rel" and is thus
Respondent in the decision of this 00!^^-^
vs. DebL Recovery Appellate mbunal and ^ n?''70) Wherein this Court relying upon the decwln n^L®'
U.P. Co- operative Federation Ltd v Sinah« hid. Observed In Paragraph fyTthe Cr:

"17 If ic' Ti t-port as below ;

were p : «oodsThts poln^ has aC^TLtdlrdX'rdCourt in U.P. Coop. Federation case feferredT'"^
- that case it was stated (at n iQcq k Zas follows : (SCC para 45) ^ agannatha Shetty, J

(1) (1998) 2 S.C.C. 70.
(2)' (1988) 1 S.C.C. 174.
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"The bank must pay if the documents are in order and the
terms of credit are satisfied. The bank, however.

was not allowed to determine whether the seller had actaally
shipped the goods or whether the goods conformed to the
requirements of the contract. Any dispute between the buyer
and the seller must be settled between themselves. The
courts, however, carved out an exception to this rule of
absolute independence. The courts held that if there has
been 'fraud in the transaction' the bank could dishonour
beneficiary's demand for payment. The courts have generally
permitted dishonour only on the fraud of the beneficiaiy,
not the fraud of somebody else."

(emphasis supplied)
It will be noticed from the italicised underlined portion in
the above passage that there will be no cause of action in
favour of the barlk in cases where the seller has not shipped
the goods or where the goods have not coriformed to the
requirements of the contract. The Bank, in the present case
before us. could not. by merely stating that there was non-
supply v of goods by the appellant, use the words "fraud or
misi'epresenta'tion" for purposes of coming under the
exception. The dispute as to non-supply of goods was a
matter between the seller and buyer and did not. as stated
in the above decision, provide any cause of action for the

■  Bank against the seller."
Reliance was also placed to the Law of Bankers Commercial

Credits by Gutteridge and Megrah wherein the authors stated
that : ^ .

"Banks issuing irrevocable credits subject to the Unilorm
Customs are not concerned with the sales contract or the goods;
if it were otherwise credit business would be impossible. In law the
credit contract stahds by itself and is not to be interpreted to the
point of amendment or augmentation by reference to the contract
of sale or to any external document."

The authors further laid emphasis on the General Provision
© of the Uniform Customs which states that :

"(c) Credits, by their nature, are separate transactions from
the .sales or'other contracts on which they may be based and
banks are in no way concerned with or bound by such contracts.
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wbir^v. emphasis was also laid by authors on Article 
8(a)

which provides that

deal ,n'h operations all parties concerneddeal m documents and not in goods."

,  Relying on the above, it was contended that
 the nlea as

raised by the Appellant that the amendment, to 
the letter of credit

to aTZrT —t but L termed
to a myth and as such should not be

 relied unr^;; u-i .

that the documents by themselves make and create a
 se^'

yreement with the Bank, and the Bank cann
ot possiblv

dispute in .regard thereto as to whether the c
rLS

been supplied or not. but two faetdrs "u^t tfbfw 1^"'"^
:

apait horn what we have stated herein befo
re In this ■ d

The first being, to facilitate payment it is be,V .
extended delivery date on the latter of credit Itsef

f k

amendment, so as to avoid anv fi trule of law or a requirement onlTZlZanTT' "
second aspect is the counter ct, 

of prudence. The

 The counter guarantee also stlputetM'fh"a""'
event of some queries raised 10^0^ ̂ ,^" and In the
favour such a letter of credit stanT f"' "hose
and Irivolus litigation for no fault 7^1^ P"' unnecessaiy

above it is not a requirement of law°h , haneflclaiy. As noticed

exception can possibly be taken to ,h ^ 
ffbdencc. No

Court in rrc-s case or the statemem 
by this

Commercial Credos u. .. ' ,„her™?lT '-tv of BankersCommercial Credits. Be It furVhe^™"' ^aw of

Citations noticed above is the enfLce" hn substance of both

ancT f r 'f~:r.n 2 '«ter of credit
reLs ds''7 "77'°" 'be event Of the^'h!!!"'- '"at wouldimply litigation In the event of fh 'bat ~ou,u

regards the dellvety period. SZiZV''"' ̂"y 'asue raised a
s

- sucrbolThf '» be anowed"'
mean

to beplunged into litigation ar.* "ot to be^
r-ci sauon, as such both 

® cmowed tc

Aparnre^r"""^ """ '"bmisslon made 7 ,h°"® 
bave anyApart Iherefrom and In any event m l ̂ ''PP'^'lants hen

the terms and cnnHitJc . the mattfa»-^nereirom and in any c-vcnt in fu ^ Appellants herein

he terms and conditions of letter „r "P®"" °f eompHance of

.n ti:
therein as 3ist October. 1989 

date bein: .r

that original contract bus 1,-e r^ '^fblrement of a ce-iT-^^"

necessary that the dellv„„" " ""y romp
lled wuv . ' 'fmate

uecessaoi that the dellv^te,: ™ implied w,t7
be extended since the .1 date'Srs?^ bal I'o'

y reason of efflux of time lias
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lapsed. The learned Single of the H
igh Court looked at the ,matter

fi'om another point of view as wel
l and he observed : .

"Looking at it from another ang
le. If amendment in the

letter of credit was not necessary
, the respondents should

say so in reply to the various lett
ers of the claimants in this

connection 
"

Whether the Respondents shoul
d have said it or not as

obserxfed by the learned Single Judg
e, but the fact remains that

there was total silence and nothing preve
rited them from stating

that such an endoisement either
 is or is not required but as

noticed above, the Respondents herei
n has maintained delightful

silence on that score.

In the premises it would thus be safe 
to conclude that by

reason of the lion-fulfillment of t
he three conditions as noted

above, question of time being the es
sence of the contract would

not arise and as such delivery wa
s to be expected within a

reasonable time but before the expir
y of the reasonable time,

diverse letters were sent asking for det
ails but the buyer maintained

total silence when there was a duty 
to speak as noted above. The

Appellate Court's finding that the contr
act stood extended upto

I4th/i5Lh October, 1989 does not have an
y factual support and

as such totally unwarranted and
 thus cannot be sustained. For

the self—same reason the findin
g of the Appellate Court as

regards the issue of law, warranting int
ervention of the High Court

vis-a-vis the award, cannot also he 
sustained. This is apart from

the fact that it is a factual issue 
upon proper reading of the

material documents on record. In a
ny event upon coming to a

conclusion that facts out in ■ the judgment (under Appeal)

unmistakably record that a new
 date of delivery is available on

record—Question of the same be
ing an issue of law does not aiTs

e

in the facts of the matter und
er consideration. The letter of

 the

Govei-nment of India dated 11,1
1.89 stated that the matter has

since been reconsidered and
 the letter of cancellation st

ands

withdrawn though however, witho
ut prejudice to rights and

contentions of the Government h
ut there was as a matter of fact

,

reconsideration of the entire is
sue and it is only on that basis

 that

the letter of cancellation was withdrawn
. The facts depict that on

IS'^h November. 1989, an intimation was se
nt by the Appellants to

FCI stating that clue to the cancellation, t
he cargo already arranged

for, has gone oul of ronirol mcl a new cargo was being arranged.



VOL. LXXX (2) the INDIAN LAW REPORTS 25

wbir^v. emphasis was also laid by authors on Article 8(a)which provides that

deal ,n'h operations all parties concerneddeal m documents and not in goods."

,  Relying on the above, it was contended that the nlea as
raised by the Appellant that the amendment, to the letter of credit

to aTZrT —t but L termedto a myth and as such should not be relied unr^;; u-i .

that the documents by themselves make and create a se^'
yreement with the Bank, and the Bank cannot possiblv
dispute in .regard thereto as to whether the crLSbeen supplied or not. but two faetdrs "u^t tfbfw 1^"'"^:
apait horn what we have stated herein before In this ■ d
The first being, to facilitate payment it is be,V .
extended delivery date on the latter of credit Itseff k
amendment, so as to avoid anv fi trule of law or a requirement onlTZlZanTT' "
second aspect is the counter ct, of prudence. The
 The counter guarantee also stlputetM'fh"a""'
event of some queries raised 10^0^ ̂ ,^" and In the
favour such a letter of credit stanT f"' "hose
and Irivolus litigation for no fault 7^1^ P"' unnecessaiy
above it is not a requirement of law°h , haneflclaiy. As noticed
exception can possibly be taken to ,h ^ ffbdencc. No
Court in rrc-s case or the statemem by this
Commercial Credos u. .. ' ,„her™?lT '-tv of BankersCommercial Credits. Be It furVhe^™"' ^aw of
Citations noticed above is the enfLce" hn substance of both

ancT f r 'f~:r.n 2 '«ter of credit
reLs ds''7 "77'°" 'be event Of the^'h!!!"'- '"at wouldimply litigation In the event of fh 'bat ~ou,u
regards the dellvety period. SZiZV''"' ̂"y 'asue raised as

- sucrbolThf '» be anowed"'
mean

to be
plunged into litigation ar.* "ot to be^
r-ci sauon, as such both ® cmowed tc

Aparnre^r"""^ """ '"bmisslon made 7 ,h°"® bave anyApart Iherefrom and In any event m l ̂ ''PP'^'lants hen
the terms and cnnHitJc . the mattfa»-

^nereirom and in any c-vcnt in fu ^ Appellants herein
he terms and conditions of letter „r "P®"" °f eompHance of

.n ti:
therein as 3ist October. 1989 date bein: .r
that original contract bus 1,-e r^ '^fblrement of a ce-iT-^^"
necessary that the dellv„„" " ""y romplled wuv . ' 'fmateuecessaoi that the dellv^te,: ™ implied w,t7be extended since the .1 date'Srs?^ bal I'o'

y reason of efflux of time lias

26 PATNA SERIES ^ VOL. LXXX (2)

lapsed. The learned Single of the High Court looked at the ,matter

fi'om another point of view as well and he observed : .

"Looking at it from another angle. If amendment in the

letter of credit was not necessary, the respondents should

say so in reply to the various letters of the claimants in this

connection "

Whether the Respondents should have said it or not as

obserxfed by the learned Single Judge, but the fact remains that

there was total silence and nothing preverited them from stating
that such an endoisement either is or is not required but as

noticed above, the Respondents herein has maintained delightful

silence on that score.

In the premises it would thus be safe to conclude that by
reason of the lion-fulfillment of the three conditions as noted

above, question of time being the essence of the contract would

not arise and as such delivery was to be expected within a

reasonable time but before the expiry of the reasonable time,
diverse letters were sent asking for details but the buyer maintained

total silence when there was a duty to speak as noted above. The

Appellate Court's finding that the contract stood extended upto
I4th/i5Lh October, 1989 does not have any factual support and

as such totally unwarranted and thus cannot be sustained. For

the self—same reason the finding of the Appellate Court as

regards the issue of law, warranting intervention of the High Court

vis-a-vis the award, cannot also he sustained. This is apart from

the fact that it is a factual issue upon proper reading of the

material documents on record. In any event upon coming to a

conclusion that facts out in ■ the judgment (under Appeal)

unmistakably record that a new date of delivery is available on

record—Question of the same being an issue of law does not aiTse

in the facts of the matter under consideration. The letter of the

Govei-nment of India dated 11,11.89 stated that the matter has

since been reconsidered and the letter of cancellation stands

withdrawn though however, without prejudice to rights and

contentions of the Government hut there was as a matter of fact,

reconsideration of the entire issue and it is only on that basis that

the letter of cancellation was withdrawn. The facts depict that on
IS'^h November. 1989, an intimation was sent by the Appellants to

FCI stating that clue to the cancellation, the cargo already arranged

for, has gone oul of ronirol mcl a new cargo was being arranged.
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In the same letter the Appell
ant-further asked for fixati

on of a new

date of delivery and to m
ake" consequential amend

ment for

acceptance of dpcuments ,un
der the letter of credit by t

he Bank

is.sent. Letters of reminders
 have been sent again on

.20th November. ,1989. 24th, Novemb
er. 1989 but without any

response whatsoever and 
subsequently the cancella

tion came

m January. 1990. as, noticed 
above, forfeiting the perform

ance

Ba„K Gu«.a„tee,by rcL ,.n t.,a. view of the ma
ti.-, quesUoroahe

time bemg the essence would
 not arise in the contextual 

r

 ThrHt; W the-fact ti^t the cacgo was i cargo anor^;

,  Turning attention on to the othe
r focai point, nameiv the

.n erference of the court, be it noted that Section 30 o^ 2l

Arb.trat.on , Act, 1940 providing for setting 
aside an award ot^n

arbitrator is jather restrictive, in its op
eration and the statute is

also categorical on that score
 The use nf "-"e statute is

the body ofthe-Section ™akes it mandato.^ toThe ef
et m Tib"

award of an arbitration sh
all nnf Ko 4. ., ®"^ct that the

tirounds as mentioned therein to wit • (0 a
Stry""'"""®

misconducted Himself: (m award ^ h"-"mplre has

supersession of the arbitration 
or the "lade after the

and (ill) award has been impron
erh becoming invalid;

The above noted three7 e
thus can only be taken recours^to^ 

Section 30

of an award. The legislature obviousl ha
d"'"'''^'

Arbitrator being the. judge chosen b
v^h

the Arbitrator as such ought to be finarbe^
een t7

Be it noted that by reason of' a lon
^' cate

now a well settled principle of law th
at reatn ? ^ases^ it is

the court is not permissible and as a ma
ster oTfa'^i^™°""

power by the Court to reappraise th
e evidence s unw''""'""'

proceeding under Section 30 of
the Ai^bitriu- a ! l-o a

there being no reasons in the Iwa^n r"
the court would not arise at all. Tthe eveTh
reasons, the interference would st

ill he ? there are

Jurisdiction of the Court Unless of c
ouree Th

•perversity in the award o
r the i„da™ . ® a total

proposition of law: In the event howeterTvvo't
^ """S

question of law as well, 
the Cm, 

Possible on

interfering with the award. 
' justified in
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The common phrase
ology 'error apparen

t on the face of the

record' does not itself
, however, mean and 

imply closer scrutiny 
of

the merits of doc
uments and mater

ials on record : T
he court as

a matter of fact, c
annot substitute i

ts evaluation and 
come to the

conclusion that the
 arbitrator had acte

d contrary to the ba
rgain

between the parties
. If the view of the a

rbitrator is a possib
le view

the award or the re
asoning contained t

herein cannot be ex
amined.

In this, context, r
eference may be 

made to one of t
he recent

decision of this Cbur
t in the case of Stat

e of Rqjasthan v. Par
t

Construction Co. Lt
d. (1) wherein this

 court relying upo
n the

decision of Sudarsan
 Trading Co.'s case [

Sudarsan Trading Co
. v.

Government of Keral
a and Anr. (2) obseiw

ed in paragraph 31 o
f the

Report as below

"A court of competen
t jurisdiction has bo

th right and

duty to decide the lis
 presented before it f

oi; adjudication

according to the be
st understanding of

 law and facts

involved in the its by
 the judge presiding 

over the court.

Such decision even if erroneous eit
her in factual

determination or appl
ication of law correctl

y, is a valid one

and binding inter
 part. It does not

. therefore, stand
 to

reason that the arbi
trator's award will b

e per se invalid and

inoperative for the 
simple reason that

 the arbitrator has

failed to appreciate
 the facts and has

 committed error i
n

appreciating correct 
leal principle in basi

ng the award. An

erroneous decision of
 a court of law is op

en to judicial

review by way of app
eal or revision in ac

cordance with the

provisions of law. S
imilarly, an award 

rendered by an

arbitrator is open t
o challenge within t

he parameters of

several provisions of 
the .Arbitration Act. S

ince the arbitrator

is a judge by choice o
f the parties and rnor

e often than not

a person with little or 
no legal beckground. t

he adjudication

of disputes by an ar
bitration by way of a

n award can be

challenged only within 
the limited scope of sev

eral provisions

of the Arbitration A
ct and the legislatu

re m its wisdom ha
s

limited the scope and
 ambit of challenge ii 

- an award in the

Arbitration Act. Ov
er the decades, ju

dicial decisions ha
ve

indicated the parame
ters of such challen

ge consistent with

the provisions of t
he Ai"bitration Act. 

By and large the

courts have disfa
voured interferen

ce with arbitratio
n award

(1) (1994) G S.C.
C. 485.

(21 (r989! 2 S.C.
C. 3,S.
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In the same letter the Appellant-further asked for fixation of a new
date of delivery and to make" consequential amendment for
acceptance of dpcuments ,under the letter of credit by the Bank

is.sent. Letters of reminders have been sent again on
.20th November. ,1989. 24th, November. 1989 but without any
response whatsoever and subsequently the cancellation came
m January. 1990. as, noticed above, forfeiting the performance
Ba„K Gu«.a„tee,by rcL ,.n t.,a. view of the mati.-, quesUoroahe
time bemg the essence would not arise in the contextual r

 ThrHt; W the-fact ti^t the cacgo was i cargo anor^;
,  Turning attention on to the other focai point, nameiv the
.n erference of the court, be it noted that Section 30 o^ 2l
Arb.trat.on , Act, 1940 providing for setting aside an award ot^n
arbitrator is jather restrictive, in its operation and the statute is
also categorical on that score The use nf "-"e statute isthe body ofthe-Section ™akes it mandato.^ toThe efet m Tib"
award of an arbitration shall nnf Ko 4. ., ®"^ct that the
tirounds as mentioned therein to wit • (0 aStry""'"""®
misconducted Himself: (m award ^ h"-"mplre has
supersession of the arbitration or the "lade after the
and (ill) award has been impronerh becoming invalid;

The above noted three7 e
thus can only be taken recours^to^ Section 30
of an award. The legislature obviousl had"'"'''^'
Arbitrator being the. judge chosen bv^h
the Arbitrator as such ought to be finarbe^een t7

Be it noted that by reason of' a lon^' cate
now a well settled principle of law that reatn ? ^ases^ it is
the court is not permissible and as a master oTfa'^i^™°""
power by the Court to reappraise the evidence s unw''""'""'
proceeding under Section 30 ofthe Ai^bitriu- a ! l-o a
there being no reasons in the Iwa^n r"
the court would not arise at all. Tthe eveTh
reasons, the interference would still he ? there are
Jurisdiction of the Court Unless of couree Th
•perversity in the award or the i„da™ . ® a total
proposition of law: In the event howeterTvvo't ^ """S

question of law as well, the Cm, Possible on

interfering with the award. ' justified in
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The common phraseology 'error apparent on the face of the
record' does not itself, however, mean and imply closer scrutiny of
the merits of documents and materials on record : The court as

a matter of fact, cannot substitute its evaluation and come to the

conclusion that the arbitrator had acted contrary to the bargain
between the parties. If the view of the arbitrator is a possible view
the award or the reasoning contained therein cannot be examined.

In this, context, reference may be made to one of the recent

decision of this Cburt in the case of State of Rqjasthan v. Part
Construction Co. Ltd. (1) wherein this court relying upon the
decision of Sudarsan Trading Co.'s case [Sudarsan Trading Co. v.
Government of Kerala and Anr. (2) obseiwed in paragraph 31 of the
Report as below

"A court of competent jurisdiction has both right and
duty to decide the lis presented before it foi; adjudication
according to the best understanding of law and facts
involved in the its by the judge presiding over the court.
Such decision even if erroneous either in factual

determination or application of law correctly, is a valid one
and binding inter part. It does not. therefore, stand to

reason that the arbitrator's award will be per se invalid and
inoperative for the simple reason that the arbitrator has

failed to appreciate the facts and has committed error in
appreciating correct leal principle in basing the award. An
erroneous decision of a court of law is open to judicial
review by way of appeal or revision in accordance with the
provisions of law. Similarly, an award rendered by an
arbitrator is open to challenge within the parameters of
several provisions of the .Arbitration Act. Since the arbitrator

is a judge by choice of the parties and rnore often than not
a person with little or no legal beckground. the adjudication
of disputes by an arbitration by way of an award can be
challenged only within the limited scope of several provisions
of the Arbitration Act and the legislature m its wisdom has

limited the scope and ambit of challenge ii - an award in the
Arbitration Act. Over the decades, judicial decisions have

indicated the parameters of such challenge consistent with
the provisions of the Ai"bitration Act. By and large the
courts have disfavoured interference with arbitration award

(1) (1994) G S.C.C. 485.

(21 (r989! 2 S.C.C. 3,S.
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on account of error of law and fa
ct on the score of

misappreciation and misreading of th
e materials on record

and have shown definite inclination to pre
serve the award

as far as possible. As reference to arbitration of d
isputes in

commercial- and other transactions involvi
ng substantial

amount has increased in recent times, t
he courts were

impelled to have fresh look on the ambit of challe
nge to an

award by the arbitrator so that the award does n
ot get

undesirable immunity. In recent times, error^n law and fS
ct

in basing an award has not been given the wide immuni
ty

enjoye earlier, by expanding the import and implicati
on

legal misconduct" of an arbitrator so that award by 
the

aibitrator does not perpetrate gross miscarriage of 
justice

nffy. y mockeiy of a fair decisionof the hs between the parties to. arbitration. Precisely for
 the

oresaid reasons, the erroneous application nf i

constituting the veiy basis of the award and improper an
d

ncoi rect findings of fact, which without closer and intri
nsic

recorrhave brnh^'ir^^ materials on
mnderlngThe alard as ̂
put a note of caution n • t is necessary, however, to

to the ^ --d- Justice

the evidences Intrlnsieahy wlth^rctos^
out that the conclusion driwn ft
arbitrator is, according to the . h ^^e

erroneous. Such exercise of n 
of the court,

by an appellate court with power^^ exercised
fact, is alien to the scope and k ^be finding of

-ard under the Arbitratfon Cem an
of facts having a bearing on the T "nding

easily demonstrable withbut th^e is

weighing the various po^e ilel
with award based on erroneous fi Hi^° interferen'ce

Similarly, if an award is based b^ f Permissible,
Which ,S patently eJneou: h T t® '
application of legal principle the fwa"H atroneous
made, such award Is liable 'to tTeT t
there has been a legal misconduct ^ ̂  '^at

arbitrator. In ultimate analysis u k
balancing between the pernLslb e

mit of error Of law and
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fac.t and p'atently erroneous finding eas
ily demonstrable

Irom the materials on record a
nd application of principle of

law forming the basis of the
 awai'd which is patently

erroneous. It may be indicated 
here that however objectively

the problem may be viewed, t
he subjective element inheren

t

in the judge deciding the pro
blem, is bound to creep in an

d

influence the decision. By long training i
n the art of

dispassionate analysis, such s
ubjective element is, however,

reduced to minimum. Keepin
g the aforesaid principle in

mind, the challenge to the val
idity of the impugned award

is to be considered with referen
ce to judicial decisions on

the subject."

it is on the basis of this well
 settled proposition that the

learned Single Judge came to a c
onclusion that the findings of the

Arbitrators in regard to the exte
nsion of delivery period and fail

ure

to fix the fresh date has resulte
d in breach of the contract on t

he

part of the Government and the
 same being purely based on

appreciation of material on re
cord by no stretch it can be t

ermed

l o be an error apparent on the fa
ce of the record entitling the cour

t

to interfere. The Ai-bitrators h
ave, in fact, come to a conclu

sion on

a closer scrutiny of the evidence
 in the matter and re-appraisal o

f

evidence by the court is unkn
own to a proceeding under Sec

tion

30 of the Arbitration Act.
 Re-appreciation of eviden

ce is not

permissible and as such we ar
e not inclined to appraise the

evidence ourselves save and e
xcept what it noticed herein b

efore

pertaining to the issue as the
 time being the essence of th

e

contract.. In this context, refer
ence may be made to a decisio

n of

this Court in the case of M. Chel
lappanvs. SecreLary. Kerala SiaL

e

ElacLricily Board and Another (1),
 Mathew. J. speaking for the

Three Judge Bench in paragrap
hs 12 and 13 observed as below

 :

•12. The High Court did not 
make any pronouncement

upon this question in view of th
e fact that it remitted the

whole case to the arbitrators for pas
sing a fresh award by

its order. We do not think that th
ere is any substance in the

contention of the Board. In th
e award, the umpire has

referred to the claims under th
is head and the arguments

of the Board for disallowing th
e claim and then awarded the

amount without expressly adve
rting to or deciding' the

question of limitation. From 
the findings of the umpire

under this head it is not See
n that these claims were bii

rrcd

(1) (1975) 1 S.C.C. 289.
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on account of error of law and fact on the score of
misappreciation and misreading of the materials on record
and have shown definite inclination to preserve the award
as far as possible. As reference to arbitration of disputes in
commercial- and other transactions involving substantial
amount has increased in recent times, the courts were
impelled to have fresh look on the ambit of challenge to an
award by the arbitrator so that the award does not get
undesirable immunity. In recent times, error^n law and fSct
in basing an award has not been given the wide immunity

enjoye earlier, by expanding the import and implication
legal misconduct" of an arbitrator so that award by the

aibitrator does not perpetrate gross miscarriage of justice

nffy. y mockeiy of a fair decisionof the hs between the parties to. arbitration. Precisely for the
oresaid reasons, the erroneous application nf i

constituting the veiy basis of the award and improper and
ncoi rect findings of fact, which without closer and intrinsic

recorrhave brnh^'ir^^ materials on
mnderlngThe alard as ̂
put a note of caution n • t is necessary, however, to
to the ^ --d- Justice
the evidences Intrlnsieahy wlth^rctos^
out that the conclusion driwn ft
arbitrator is, according to the . h ^^e
erroneous. Such exercise of n of the court,
by an appellate court with power^^ exercised
fact, is alien to the scope and k ^be finding of
-ard under the Arbitratfon Cem an
of facts having a bearing on the T "nding
easily demonstrable withbut th^e is
weighing the various po^e ilel
with award based on erroneous fi Hi^° interferen'ce
Similarly, if an award is based b^ f Permissible,
Which ,S patently eJneou: h T t® '
application of legal principle the fwa"H atroneousmade, such award Is liable 'to tTeT t
there has been a legal misconduct ^ ̂  '^at
arbitrator. In ultimate analysis u k
balancing between the pernLslb e

mit of error Of law and
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fac.t and p'atently erroneous finding easily demonstrable
Irom the materials on record and application of principle of
law forming the basis of the awai'd which is patently
erroneous. It may be indicated here that however objectively
the problem may be viewed, the subjective element inherent

in the judge deciding the problem, is bound to creep in and

influence the decision. By long training in the art of

dispassionate analysis, such subjective element is, however,

reduced to minimum. Keeping the aforesaid principle in
mind, the challenge to the validity of the impugned award
is to be considered with reference to judicial decisions on
the subject."

it is on the basis of this well settled proposition that the
learned Single Judge came to a conclusion that the findings of the
Arbitrators in regard to the extension of delivery period and failure
to fix the fresh date has resulted in breach of the contract on the
part of the Government and the same being purely based on
appreciation of material on record by no stretch it can be termed

l o be an error apparent on the face of the record entitling the court
to interfere. The Ai-bitrators have, in fact, come to a conclusion on

a closer scrutiny of the evidence in the matter and re-appraisal of
evidence by the court is unknown to a proceeding under Section
30 of the Arbitration Act. Re-appreciation of evidence is not

permissible and as such we are not inclined to appraise the
evidence ourselves save and except what it noticed herein before
pertaining to the issue as the time being the essence of the
contract.. In this context, reference may be made to a decision of
this Court in the case of M. Chellappanvs. SecreLary. Kerala SiaLe
ElacLricily Board and Another (1), Mathew. J. speaking for the
Three Judge Bench in paragraphs 12 and 13 observed as below :

•12. The High Court did not make any pronouncement
upon this question in view of the fact that it remitted the
whole case to the arbitrators for passing a fresh award by
its order. We do not think that there is any substance in the
contention of the Board. In the award, the umpire has
referred to the claims under this head and the arguments
of the Board for disallowing the claim and then awarded the
amount without expressly adverting to or deciding' the
question of limitation. From the findings of the umpire
under this head it is not Seen that these claims were biirrcd

(1) (1975) 1 S.C.C. 289.
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by limitation. No mistake of law appe
ars on the face of the

'awai'd. The umpire as sole arbitrator w
as not bound to give

a reasoned award and if in passi
ng the award he makes a

mistake of law or of fact, that is no grou
nd for challenging

• the validity of the award. It is only whe
n a proposition of

law is stated in the award, and whic
h is the basis of the

award, and'that is erroneous, can the
 award be set asidfe or

remitted on the ground of error of law a
pparent on-the face

of the record.

Where an arbitrator makes a mistake eithe
r in law or in fact

Jn determining the matters referred, but
'such mistake does

riot appear on the face of the award, th
e award is good

notwithstanding the mistake, and will n
ot be remitted or set

aside.

The general rule is that as the parties choos
e Ibeir own

arbitrator to be the Judge in the disputes bet
ween them

t^ey cannot, when the award is good on its face, obj
ect to

Russell

on Arbitration, ed;..p. 322)

can'ltad means that you
the" eto as 0^^," ^ ̂ ^""ally Incorporated
 statlng'the rcaschrrhl^jZ^nT"''"'
Which is the basis oi ? some legal proposition

is erroneous ll-d ^
dlural Baloo CoJ In t/nion o/ MdS 

'=°'
Pvt. Ltd. this Court adonted 

Rurniture

ihs Privy council fnTlpptd T Th
idictinn in . . . . ^ Court has nojurisdiction to investigate into the
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merits of the """
examine the documentaiy and oral evident onT
for the purpose of finding out, whether or not the
has committed an error of law." 

arbitrator

jurisdiction to decide thr^i'ss^ue"^ as ̂th^^
l?ave no right or authority m ,-nir..-,i . ^ ht—the Courts

and it is on this score the Appall ate' factual issue

and thus exercised jurisdiction which it^^-H totally wrong

jurisdiction is (hns wholly unwarranted aXh^l"LUC i ngn Court
of

has

late .'o^^eIu^t;::;et^": e":"
fhese are a„ Issues of fa^t' 

VOL. LXXX (2)

thus exceeded its jurisdiction warranting .int
erference by this

Court. As regards issues o
f fact as noticed above and the

obseiwations made herein abo
ve obtains support from a jud

gment

of this Court in the case of
 Olympus Superstructures Pvt

. Ltd. v.

Meena Vijay Khetan & Ors.
 (1).

Before we conclude one si
gnificant feature ought to 

be

noticed Admittedly, a meetin
g was held between the clai

mants and

the Minister of Food and Civil Supply and according 
to the

claimant, it was agreed that o
n the claimants paying a siim

 of Rs.

5 lakhs towards expenses incu
rred by the Government in ope

ning

the Letter of Credit and on the c
laimants giving up any c laim for

damages, the Performance 
Bank Guarantee would be 

released.

While some discrepancy arise
 pertaining to the meeting in 

r.-card

to the above subject but t
he subsequent evidence dis

closed as

appears from the record of the
 Au-bitrators that the .Appeliani

s

herein purchased a Bank Dr
ait for Rs. 5 lakhs from tlic

 State

Bank of India and took it to t
he office of Government of ind

i.s ^n

27^^'^ November, 1989 but it was not 
accepted. The Ai-bitra< r; a.s

appears summoned relevant 
file of the ̂ Government which w^as

produced and the reasoned awa
rd contain the following.

"During the cross examination 
of Shri S.K. Swamy the note

made in this file by the Ministe
r referred to by S. Santokh

Singh was vertabim repeated 
in the question but to the

witness Shri Swamy on 8^ May,
 1991. How the claimants

got the verbatim text of this note, if 
the file was privileged

is not clear, but what we fo
und was that the note of the

Minister on the file was exact
ly in the same words as the

question put to Mr. Swamy in
 his cross examination dated

8.5.91. All facts by S. Santokh
 Singh are mentioned in this

note. This part of the statement of
 S. Santokh Singh is thus

sufficiently corroborated by this note
 and S. Santokh Singh

has also produced the draft for 
Rupees five lakh mentioned,

by him in his statement."

This aspect of the matter has a
lso been totally overlooked

by the Appellate Bench of the High
 Court. Needless to record that

two Arbitrators Hon'ble Mr. 
Justice S.N. Shankar, a reti

red Chief

Justice of the Orissa High CouiT
 and Shri K.C. Diwan. Senior

Advocate upon appraisal of evide
nce and have considered the

rnatter in its entirety and in proper p
erspective. As such, the

i'' I I'MIO) .=5 S.C.C. 651.
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by limitation. No mistake of law appears on the face of the
'awai'd. The umpire as sole arbitrator was not bound to give
a reasoned award and if in passing the award he makes a
mistake of law or of fact, that is no ground for challenging

• the validity of the award. It is only when a proposition of
law is stated in the award, and which is the basis of the
award, and'that is erroneous, can the award be set asidfe or
remitted on the ground of error of law apparent on-the face
of the record.

Where an arbitrator makes a mistake either in law or in fact
Jn determining the matters referred, but'such mistake does
riot appear on the face of the award, the award is good
notwithstanding the mistake, and will not be remitted or set
aside.

The general rule is that as the parties choose Ibeir own
arbitrator to be the Judge in the disputes between them
t^ey cannot, when the award is good on its face, object to

Russellon Arbitration, ed;..p. 322)

can'ltad means that you
the" eto as 0^^," ^ ̂ ^""ally Incorporated statlng'the rcaschrrhl^jZ^nT"''"'
Which is the basis oi ? some legal propositionis erroneous ll-d ^
dlural Baloo CoJ In t/nion o/ MdS '=°'
Pvt. Ltd. this Court adonted Rurniture
ihs Privy council fnTlpptd T Th

idictinn in . . . . ^ Court has nojurisdiction to investigate into the
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merits of the """
examine the documentaiy and oral evident onT
for the purpose of finding out, whether or not the
has committed an error of law." arbitrator

jurisdiction to decide thr^i'ss^ue"^ as ̂th^^
l?ave no right or authority m ,-nir..-,i . ^ ht—the Courts
and it is on this score the Appall ate' factual issue
and thus exercised jurisdiction which it^^-H totally wrong

jurisdiction is (hns wholly unwarranted aXh^l"
LUC i ngn Court

of

has

late .'o^^eIu^t;::;et^": e":"
fhese are a„ Issues of fa^t' 
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thus exceeded its jurisdiction warranting .interference by this
Court. As regards issues of fact as noticed above and the

obseiwations made herein above obtains support from a judgment
of this Court in the case of Olympus Superstructures Pvt. Ltd. v.

Meena Vijay Khetan & Ors. (1).

Before we conclude one significant feature ought to be

noticed Admittedly, a meeting was held between the claimants and

the Minister of Food and Civil Supply and according to the

claimant, it was agreed that on the claimants paying a siim of Rs.

5 lakhs towards expenses incurred by the Government in opening
the Letter of Credit and on the claimants giving up any c laim for
damages, the Performance Bank Guarantee would be released.

While some discrepancy arise pertaining to the meeting in r.-card
to the above subject but the subsequent evidence disclosed as

appears from the record of the Au-bitrators that the .Appelianis
herein purchased a Bank Drait for Rs. 5 lakhs from tlic State

Bank of India and took it to the office of Government of indi.s ^n

27^^'^ November, 1989 but it was not accepted. The Ai-bitra< r; a.s
appears summoned relevant file of the ̂ Government which w^as

produced and the reasoned award contain the following.

"During the cross examination of Shri S.K. Swamy the note
made in this file by the Minister referred to by S. Santokh
Singh was vertabim repeated in the question but to the
witness Shri Swamy on 8^ May, 1991. How the claimants
got the verbatim text of this note, if the file was privileged
is not clear, but what we found was that the note of the
Minister on the file was exactly in the same words as the

question put to Mr. Swamy in his cross examination dated

8.5.91. All facts by S. Santokh Singh are mentioned in this
note. This part of the statement of S. Santokh Singh is thus
sufficiently corroborated by this note and S. Santokh Singh
has also produced the draft for Rupees five lakh mentioned,
by him in his statement."

This aspect of the matter has also been totally overlooked
by the Appellate Bench of the High Court. Needless to record that
two Arbitrators Hon'ble Mr. Justice S.N. Shankar, a retired Chief

Justice of the Orissa High CouiT and Shri K.C. Diwan. Senior
Advocate upon appraisal of evidence and have considered the
rnatter in its entirety and in proper perspective. As such, the

i'' I I'MIO) .=5 S.C.C. 651.
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question oif interference with the Arbitral Award does not and

cannot arise. In that view of the matter, these Appeals sviccced.

The order of the Appellate Bench of the High Court stand .scl aside

and the order of the learned Single Judge of the Delhi 1 iigh Court

stands restored. Each party however to bear its own cost.

JR.D. Appeals allowed

PATNA SERIES

SUPREME COURT

Before Jagannadha Rao and M.B.Shah, JJ.'

1999

Vol. LXXX (2)

November. 2.

Ajit Chopra."

V.

Shri Sadhu Ram & Ors.

Suit—for eviction—High Court in revision application while

confirming the finding of Rent Appellate authority by order dau- "

19.9.1958 putting its seal of approval that relationship of lancl i- ■

and tenant existed from 1955, till 19.9. 1958 and thereafter the

tenant was a licensee for three months i.e., till 19.12.1958, second

suit for eviction filed on 5.6.1970 being within 12 years was in

time and there was no adverse possession of the tenant—the

second suit, whether was for execution of the eviction order

passed in the first rent control case—the bar under section 47,

Code of Civil Procedure, 1908, whether applicable—judgement and

decree passed in the previous suit for eviction, whether would bar

a fresh suit for recovery of possession.

Where High Court in revision confirmed the finding of the

Rent Appellate Authority on 19.9.1958, the High Court put its seal

of approval that the relationship of landlord and tenant existed

from 1955 till the date of disposal of the revision application;

. Held, that the respondent was tenant upto 19.9.1958 when

the revision was disposed of and, thereafter, the respondent was

a licensee for a period of three months from 19.9.1958 granted by

the.High Court to the defendant-tenant to vacate. The tena.nt was

in the position of a licensee as per the permission of the High

Court, i.e. upto 19.12.1958 and not as a trespasser. The adverse

possession, if any, could not have started before 19.12.1958. The

suit filed on 5,8.1970 was well within 12 years. The adverse

possession did not start earlier. '

Where first eviction case was filed ' by the purchaser in

1969. the respondent tenant filed a countei affidavit stating that

•he was the owner of the premises and had prescribed title by

adverse possession:

In the Supreme Court of India.

Civil Appeal No. 755 of 1997. (From the Judgment and order dated 29.10.1991

of the Himaclial Pradesh High Court In S.A. No. 70 of 1977).
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question oif interference with the Arbitral Award does not and
cannot arise. In that view of the matter, these Appeals sviccced.
The order of the Appellate Bench of the High Court stand .scl aside
and the order of the learned Single Judge of the Delhi 1 iigh Court
stands restored. Each party however to bear its own cost.
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Suit—for eviction—High Court in revision application while
confirming the finding of Rent Appellate authority by order dau- "
19.9.1958 putting its seal of approval that relationship of lancl i- ■

and tenant existed from 1955, till 19.9. 1958 and thereafter the
tenant was a licensee for three months i.e., till 19.12.1958, second

suit for eviction filed on 5.6.1970 being within 12 years was in
time and there was no adverse possession of the tenant—the
second suit, whether was for execution of the eviction order
passed in the first rent control case—the bar under section 47,
Code of Civil Procedure, 1908, whether applicable—judgement and
decree passed in the previous suit for eviction, whether would bar
a fresh suit for recovery of possession.

Where High Court in revision confirmed the finding of the
Rent Appellate Authority on 19.9.1958, the High Court put its seal
of approval that the relationship of landlord and tenant existed
from 1955 till the date of disposal of the revision application;

. Held, that the respondent was tenant upto 19.9.1958 when
the revision was disposed of and, thereafter, the respondent was
a licensee for a period of three months from 19.9.1958 granted by
the.High Court to the defendant-tenant to vacate. The tena.nt was
in the position of a licensee as per the permission of the High
Court, i.e. upto 19.12.1958 and not as a trespasser. The adverse
possession, if any, could not have started before 19.12.1958. The
suit filed on 5,8.1970 was well within 12 years. The adverse
possession did not start earlier. '

Where first eviction case was filed ' by the purchaser in
1969. the respondent tenant filed a countei affidavit stating that
•he was the owner of the premises and had prescribed title by
adverse possession:

In the Supreme Court of India.

Civil Appeal No. 755 of 1997. (From the Judgment and order dated 29.10.1991
of the Himaclial Pradesh High Court In S.A. No. 70 of 1977).
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^ Held, that the present suit is not one for 
execution of the

eviction order passed in the first rent control case. T
he High Court

was wrong in treating the instant suit as one "v
irtually execution

of the order of eviction passed in -the earlier r
ent control case.

hence the bar under section 47 of the Code of Civ
il Procedure.

1908 cannot apply.

•  Held, further, that the judgment and decree w
hich was

passed m a previous suit under the Rent Control Act by wh
ich It

was held that respondent was tenant and that hi was required
 to

vacate,the piemises on or before 19.12.1958. would no
t bar a

fresh suit for recovery of possession from the tenant as the ten
ant

had not acquired title over the property by adverse posses
ston

KuLLl AU v. Chindan and Anr fl)

Anma v. Ahmad (2}~he\d to be correctly decided

■n the judgment of M. ^grnTdhL "nl'r

Respondents. ^Qrawala. Advs. for thc^

M. JAGANNADHA RAO, J.

on the nic of the Senior Sub-J^ s "'S'® n"" '9^°
State of Himachal Pradesh. The ofese t Simla, in the
Sn R.C. Chnnrc r P ®®ent suit was filed by the said
Sri

pr
C. Chopra for nn«"" suit was

Th
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ofits
R- e trial .Court decreed'The''''

possession but refused to pass = a 30.11.1976 for

defendant appealed before ,he District CoTl '^°<i'' '"'=®"'= . 'P''onts. The
rlcfo?,^?f .''J'.JodSment dated 23.7 1977 „ ™'® "hlch dismissedd I .ilriant in R.s.A. No. 70 of 1977 fj' '""her appeal by the
H ull Court of Himachal Pradesh h " -Ue the
allowed the appeal, set aside the itidV ®™'^' 29-10 91
-hicl dismissed the suit on a new 'he ^(f,«r Courts
picsei, suit was not maintainable ln"v?"""' S<ueil,at the
Code. 01 evil Procedure, as it stood Lef of the

22.10.8S, during mT '^«=ndnienl.
r— - pendency „t llie .second

VOL. LXXX (2)

appeal. The appeal by Special Leave has been preferred by the

plaintiffs legal representatives.

The property in question belonged originally to one Dewan

Chand Bhatia of Simla and the present plaintiff Sri R.C. Chopra

purchased the same on 18.6.1957 by way of a registered sale

deed. It appears that the plaintiffs vendor Sri Bhatia granted a

lease in favour of the respondent-defendant on 10.2.1952. Later.

Sri Bhatia filed an eviction petition on 19.7.1955 under Section 13

of the East Punjab Urban Rent Restriction Act. 1949 on various

grounds. The respondent denied the relationship of landlord and

tenant. The said contention of the tenant was accepted and the

eviction case was dismissed by the Rent Controller. ̂ Sirhla on

25.9.1958. The landlord Bhatia's appeal before the Appellate

Authority succeeded and appeal was allowed on 30.9.57 holding

respondent was a tenant and that grounds existed for his eviction.

(It was during the pendency of that first appeal that the present

plaintiff purchased the' property from Sri Bhatia on 18.6.1957,
subject to the,decision of the appeal). The respondent-tenant filed

a revision in the High Court on 2.1.1958 contending that he was

not a tenant and seeking stay of dispossession which was granted

on 15.1.1958. Ultimately, the revision was dismissed by the High

Court on 19.9.1958 holding that the respondent was a tenant.

Three months time was granted for vacation of the premises. The

eviction order was not executed for quite some time but the

present suit was filed by the appellant (purchaser from Mr. Bhatia)

within 12 years from 2.1.1958. the dismissal of the tenant s

revision.

It is the case of Sri R.C. Chopra, the present plaintiff iliat

as a purchaser from Sri Bhatia, by sale deed da^ed 18.6.1957 he

tried to evict the respondent but that the respondent entreated

that he be not evicted. The present plaintiff was in Government

seiwice and was at Bombay and was being transferred from place

to place. Therefore, it is said, the plaintiff agreed afresh to allow

the respondent to continue as his tenant. But. it is said, the

respondent was not paying rent and this led to the appellant

giving a notice on 24.7.1969 to the respondent for eviction and

demanding arrears of rent. There was no reply from the respondent..

At that stage i.e. after 24.7.1969. admittedly, Sri R.C.

Chopi-a the present plaintiff filed a fresh eviction petition against

the respondent, under the East Punjab Rent Restriction Act, 1949.



VOL. LXXX (2) THE INDIAN LAW REPORTS 35

^ Held, that the present suit is not one for execution of the
eviction order passed in the first rent control case. The High Court
was wrong in treating the instant suit as one "virtually execution
of the order of eviction passed in -the earlier rent control case.
hence the bar under section 47 of the Code of Civil Procedure.
1908 cannot apply.

•  Held, further, that the judgment and decree which was
passed m a previous suit under the Rent Control Act by which It
was held that respondent was tenant and that hi was required to
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appeal. The appeal by Special Leave has been preferred by the
plaintiffs legal representatives.

The property in question belonged originally to one Dewan
Chand Bhatia of Simla and the present plaintiff Sri R.C. Chopra
purchased the same on 18.6.1957 by way of a registered sale
deed. It appears that the plaintiffs vendor Sri Bhatia granted a
lease in favour of the respondent-defendant on 10.2.1952. Later.
Sri Bhatia filed an eviction petition on 19.7.1955 under Section 13
of the East Punjab Urban Rent Restriction Act. 1949 on various
grounds. The respondent denied the relationship of landlord and
tenant. The said contention of the tenant was accepted and the
eviction case was dismissed by the Rent Controller. ̂ Sirhla on
25.9.1958. The landlord Bhatia's appeal before the Appellate
Authority succeeded and appeal was allowed on 30.9.57 holding
respondent was a tenant and that grounds existed for his eviction.
(It was during the pendency of that first appeal that the present
plaintiff purchased the' property from Sri Bhatia on 18.6.1957,
subject to the,decision of the appeal). The respondent-tenant filed
a revision in the High Court on 2.1.1958 contending that he was
not a tenant and seeking stay of dispossession which was granted
on 15.1.1958. Ultimately, the revision was dismissed by the High
Court on 19.9.1958 holding that the respondent was a tenant.
Three months time was granted for vacation of the premises. The
eviction order was not executed for quite some time but the
present suit was filed by the appellant (purchaser from Mr. Bhatia)
within 12 years from 2.1.1958. the dismissal of the tenant s
revision.

It is the case of Sri R.C. Chopra, the present plaintiff iliat
as a purchaser from Sri Bhatia, by sale deed da^ed 18.6.1957 he
tried to evict the respondent but that the respondent entreated
that he be not evicted. The present plaintiff was in Government
seiwice and was at Bombay and was being transferred from place
to place. Therefore, it is said, the plaintiff agreed afresh to allow
the respondent to continue as his tenant. But. it is said, the
respondent was not paying rent and this led to the appellant
giving a notice on 24.7.1969 to the respondent for eviction and
demanding arrears of rent. There was no reply from the respondent..

At that stage i.e. after 24.7.1969. admittedly, Sri R.C.
Chopi-a the present plaintiff filed a fresh eviction petition against
the respondent, under the East Punjab Rent Restriction Act, 1949.
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In that eviction case, the respondent llled a counter co
ntending

that he was, not a tenant, and that he was not liable to
 pay any

arrears of rent and that he had acquired title by advers
e possession.

m,a f®.'' Posa^aalnn based on title was therefore

use^d ■ u Phmpensatlon foruse and occupabon. The respondent filed written statement c
laiming

adverse possession on the lines of his counter In th
e second

eviction petition. The appellant filed repifcation on 28.10 197^appellant amended the plaint claiming compensation fo a p
ertod

of 3 years from 3.8.70 to 3.8.73. The trial Court and thr
ust

Appellate Court, decreed eviction and rejected the plea of a
dverse

possession because the suit filed on 5.3.1970 
was within 12

from 19.9T-958. on which date the earher RrnrCo^o' CaTe
between the respondent and the plaintiffs ven

dor rv,

concluded by way of dismissal of the tenant's revision

Pradesh.%:rs^ratrpo,m wh"h Himachal
courts and held that the present sult^a's r
mature of execution of the earlier eviof 

j • in the

case filed by Mr. Bhatia before the "r control

therefore, this suit stood barred bv Re f Controller and that

Proc^ure since all matters conce • Civil

and discharge of the prevlousTT^ exacutlon. satisfaction

execution proceedings in the previo agitated in the

a separate suit. ^ eviction matter and not by

In this

representatives, ihetfleame'd by Sri R.c. Chopra s legal
under Section 47.,I , he Code orcivrp''""'™''®'' PO'"'the lower Courts. .c' Procedure was not ralsL in

ssKsa-iarSs:-. •
of the piamtin-s vendor" °tder of eviction tn'fevZOf the piaintifrs vena rsrBhr

f-h cause Of action. name,r the'd""' '^-ed upo;";

"oasmn started, it could !L !®®- Assuming Ihu.the adverse possessionTj "'' 1969 T

than """'''
tenant-respondent^" ®"'''

.  ~ ""'^tnissed Tr>Q '"^vision in iHfe

"" ""h'h 12 years from^llTfoh "' "on 5.8.j97Ci.

ttTna^t
earKer ifiiction case wa.s . '"^spondent's rev,e..i,s.. .
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On the other hand, learned coun
sel for the respondent,

contended that the question of 
adverse possession of limitation

 of

12 years apart, the basic objec
tion was that the suit was not

maintainable in view of Section
 47 CPC inasmuch as this suit

 was

in the nature of execution of the earl
ier eviction order obtained by

the plaintiffs vendor. Sri Bhatia
. against the respondent in the

rent control case. The limitati
on, it was said started from th

e date

of purchase by the plaintiff Sri R.
C. Chopra on 18.7.57 because

Sri Chopra did not get himself im
pleaded as a co-plaintiff in the

earlier eviction case filed by S
ri Bhatia. It was contended t

hat in

any event, the decree for evi
ction in the earlier case bec

ame

executable even as on 30.9.57 when
 the Rent Appellate Authority

allowed Sri Bhatia's appeal and 
ordered eviction. The plaintiff

could exclude only the period f
rom 15.1.58 to 19.9.58 when t

he

respondent obtained stay of eviction from
 the High Court. The rcfprc.

the present suit was both not main
tainable and was also barred

by time.

On the above contentions, the foll
owing points arise for

consideration :

(1) was the High Court right in ente
rtaining a new point for

consideration in the Second appe
al and treating it as a 'substanti

al

question of law' and allowing the 
appeal on that ground ?

(2) Did limitation start against t
he appellant from 18.7.57

when plaintiff purchased from Sri 
Bhatia or from 3.9.57 when the

Rent Appellate Authority, in the 
earlier case ordered eviction in

favour of Sri Bhatia ?

(3) In any event, was the present su
it "in reality" one in the

nature of execution of the first re
nt control eviction order obtained

by the plaintiffs vendor Sri Bhatia 
against the respondent and

was it therefore barred by Se
ction 47 CPC ?

(4) If the order for eviction in th
e rent control case was not

executed within limitation, coul
d a fresh suit lie for eviction a

nd

was it be barred by Section 47 C
PC ?

POINT NO. 1

Learned counsel for the appel
lant placed reliance on the

decision of this Court in Ks
hiiish Chandra Purkait Vs.. 

Sanlosh

Kumar Purkait and Ors. (1) to s
ay that under sub-clause (.5) of

Section 100 of. the Code of Ci
vil Procedue. as amended in 

197(3.

the Second Appellate Court cou
ld not have taken up a new

(1) (1997) 5 S.C.C. 438.;



37
VOL. LXXX (2) THE INDIAN LAW.REPORTS

In that eviction case, the respondent llled a counter contending
that he was, not a tenant, and that he was not liable to pay any
arrears of rent and that he had acquired title by adverse possession.

m,a f®.'' Posa^aalnn based on title was therefore
use^d ■ u Phmpensatlon foruse and occupabon. The respondent filed written statement claiming
adverse possession on the lines of his counter In the second
eviction petition. The appellant filed repifcation on 28.10 197^
appellant amended the plaint claiming compensation fo a pertod
of 3 years from 3.8.70 to 3.8.73. The trial Court and thrust
Appellate Court, decreed eviction and rejected the plea of adverse
possession because the suit filed on 5.3.1970 was within 12
from 19.9T-958. on which date the earher RrnrCo^o' CaTe
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On the other hand, learned counsel for the respondent,
contended that the question of adverse possession of limitation of
12 years apart, the basic objection was that the suit was not

maintainable in view of Section 47 CPC inasmuch as this suit was
in the nature of execution of the earlier eviction order obtained by
the plaintiffs vendor. Sri Bhatia. against the respondent in the
rent control case. The limitation, it was said started from the date

of purchase by the plaintiff Sri R.C. Chopra on 18.7.57 because
Sri Chopra did not get himself impleaded as a co-plaintiff in the
earlier eviction case filed by Sri Bhatia. It was contended that in

any event, the decree for eviction in the earlier case became

executable even as on 30.9.57 when the Rent Appellate Authority
allowed Sri Bhatia's appeal and ordered eviction. The plaintiff
could exclude only the period from 15.1.58 to 19.9.58 when the
respondent obtained stay of eviction from the High Court. The rcfprc.
the present suit was both not maintainable and was also barred
by time.

On the above contentions, the following points arise for
consideration :

(1) was the High Court right in entertaining a new point for
consideration in the Second appeal and treating it as a 'substantial
question of law' and allowing the appeal on that ground ?

(2) Did limitation start against the appellant from 18.7.57
when plaintiff purchased from Sri Bhatia or from 3.9.57 when the
Rent Appellate Authority, in the earlier case ordered eviction in
favour of Sri Bhatia ?

(3) In any event, was the present suit "in reality" one in the
nature of execution of the first rent control eviction order obtained
by the plaintiffs vendor Sri Bhatia against the respondent and
was it therefore barred by Section 47 CPC ?

(4) If the order for eviction in the rent control case was not

executed within limitation, could a fresh suit lie for eviction and

was it be barred by Section 47 CPC ?

POINT NO. 1

Learned counsel for the appellant placed reliance on the
decision of this Court in Kshiiish Chandra Purkait Vs.. Sanlosh

Kumar Purkait and Ors. (1) to say that under sub-clause (.5) of
Section 100 of. the Code of Civil Procedue. as amended in 197(3.
the Second Appellate Court could not have taken up a new
(1) (1997) 5 S.C.C. 438.;
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a given

case the Rent Control
and in

another case, the Appellate Authority may d  in yet

another case the revislonal authority may pass the eviction order.

It may also be that, in a particular case, there is a remand order

at some stage and the authority to which the matter is remanded

might come' to a conclusion different from the one it arrived at

before remand. Throughout the proceedings, the relationship as

tenant continues till the eviction order; is passed by the appellate

or statutoiy revisional authority. The relationship does not go on

oscillating during the pendency of the proceedings depending

upon whether-eviction is granted or not in beitween. In that view

of the matter, the contention for the tenant that the relationship

of landlord and tenant came to an end on 30.9.1957 when the

landlord's appeal was allowed by the appellate authority and that

there was. no such relationship during the pendency of the

tenant's statutory revision till 19.9.1958. must stand rejected.

We finally come to the contention that at any rate the

respondent's adverse possession started as against Mr. Chopra

(purchaser from Mr. Bhatia) from the date of sale by Sri Bhatia to

the plaintiff on 18.7.57. inasmuch as Sri R.C. Chopra did not get

impleaded in the first eviction case soon after his iiurcha.se. Wc

are unable to agree. Mr. Chopra's purchase was subject to the

result of the litigatiprT between the vendor Sri Bhatia and the

respondent. Tliat would mean that the plaintiffs right to possession

of the property purchased, was by agreement with the vendor,

dependant upon the result of the 'pending proceeding and the

plaintiff had no immediate right to possession. The defendant

continued to be in the position of a tenant vis-a-vls the vendor and

vis-a-vis the premises even after the plaintiffs purchase. If the

respondent was a tenant of the premises till the revision was

disposed of, he could not claim that li^ was in adverse possession

against Mr. Bhatia or against Mr. Bhatia's vendee when the latter

had no right to immediate physical possession. Thcrelbre, this

contention of the respondent, cannot, be accepted.

Thus, even if the respondent's adverse possession started

on 19.12.1958. v>hen the three months time granted by the High
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once the Rent Appellate Authority ordered eviction. We are again
unable to agree with this contention. The relationship as tenant
continues throughout the proceedings before the Rent Controller,
then during the pendency of the appeal and till the statutoiy
revision under the Act is disposed of. It may be that in a given
case the Rent Controller may pass an eviction order and in
another case, the Appellate Authority may do so and in yet
another case the revislonal authority may pass the eviction order.
It may also be that, in a particular case, there is a remand order
at some stage and the authority to which the matter is remanded
might come' to a conclusion different from the one it arrived at
before remand. Throughout the proceedings, the relationship as
tenant continues till the eviction order; is passed by the appellate
or statutoiy revisional authority. The relationship does not go on
oscillating during the pendency of the proceedings depending
upon whether-eviction is granted or not in beitween. In that view
of the matter, the contention for the tenant that the relationship
of landlord and tenant came to an end on 30.9.1957 when the
landlord's appeal was allowed by the appellate authority and that
there was. no such relationship during the pendency of the
tenant's statutory revision till 19.9.1958. must stand rejected.

We finally come to the contention that at any rate the
respondent's adverse possession started as against Mr. Chopra
(purchaser from Mr. Bhatia) from the date of sale by Sri Bhatia to
the plaintiff on 18.7.57. inasmuch as Sri R.C. Chopra did not get
impleaded in the first eviction case soon after his iiurcha.se. Wc
are unable to agree. Mr. Chopra's purchase was subject to the
result of the litigatiprT between the vendor Sri Bhatia and the
respondent. Tliat would mean that the plaintiffs right to possession
of the property purchased, was by agreement with the vendor,
dependant upon the result of the 'pending proceeding and the
plaintiff had no immediate right to possession. The defendant

continued to be in the position of a tenant vis-a-vls the vendor and
vis-a-vis the premises even after the plaintiffs purchase. If the
respondent was a tenant of the premises till the revision was

disposed of, he could not claim that li^ was in adverse possession
against Mr. Bhatia or against Mr. Bhatia's vendee when the latter
had no right to immediate physical possession. Thcrelbre, this
contention of the respondent, cannot, be accepted.

Thus, even if the respondent's adverse possession started
on 19.12.1958. v>hen the three months time granted by the High
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Court expired, or even if it be that the adverse possession started
on 19.9.58 when the revision was rejected, the suit for possession
filed on 5.8.70 was well within 12 years. The adverse possession
did not start earlier. Point 2 is decided in favour of the appellant.
POINT 3 : .

Wc next come to the question whether the suit was not
maintainable under section 47 CPC as held by the High Court for
the first time in Second Appeal. ^ourt toi

The suit having been filed on 5.8.1970 before
Amendment of the Civil ProcedurJ Code under Ceniral A« 54 of

Mlows™° unamended section 47. That section read as
Question to be determined by the Court executing decree •-
Ail questions arising between the parties to the suit in which M
decree was passed or Uieir representatives and reHr

-cuuon, discharge or sMuracl,on or the decree shal b! 7
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passed, or their representatives, and rltmn", 1
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by the Court executing the decree and not hv ''"armlned

Tlie High Court observed • -Read' r^ =®Parate suit,would show that plaintiff claimed f dec"® r*"'' P'®""
virlually- praying to enforce the order of Possession by

basis of the plea of defendant being a teisT * 'he
virtue of a fresh contract of tenancy' Th?"' P'-^^'^os by
cannot be accepted. The plaint statL'm "^o' opinion,
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quarters to the plaintiff takirrer the said

g undue advantage of the
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.  i. lint iff s absence from Simla because the plaintiff was in

i.h)\'crnment service iii Maharashtra State. The plaintiff
init ialed proceedings for ejectment of the defendant from the

said quarters under section 13 of the East Punjab Act No.
Ill of 1949. on the ground of non-payment of rent in respect
of the said quarters before the Learned Rent Controller.

Simla and in the said proceedings the defendant has set up
a false and frivolous plea of ownership of the said quarters
by adverse possessioix. The plaintiff has. therefore, thought
it advisable to file a suit for possession of the said quarters
by ejectment of the defendant therefrom, whose occupation
thereof till 13-11-1958 is established as a tenant therein by
judicial findings which are binding on the defendant."

The defendant admitted in para 3 of his written statement in the
present suit as follows :

"para 8 of the plaint is also emphatically denied except the
pendency of the ejectment proceedings and the reply
submitted thereto by the replying defendant"

From the aforesaid averments in para 8 of the plaint, it is
obvious that the plaintiff referred to the fresh eviction case filed by
Mr. Chopra, in 1969 the present plaintiff, after the legal notice
dated 24.7.1969. It was in that fresh rent control case that the

respondent filed a counter stating that he was the owner of these

four quarters and that he had prescnbed title by adverse possession.
This plea of the plaintiff was indeed admitted in para 8 of the
present written statement. Thus, the present suit is not one for
execution of the eVlction order passed in the first rent control case.

In our view, the High Court was. therefore, wrong in"
treating the present suit as one 'virtually', for execution of the
order of eviction passed in the earlier rent control case. Hence the
ban under section 47 cannot apply. Point 3 is decided in favour

of the appellant.

Point 4 :

This point is crucial to the case. Now. if a suit for possession
is decreed and the deCree-holder gets possession and thereafter

there is a fresh dispossession, there is no difficulty in holding that
a fresh suit is maintainable for ejectment, because the fresh
trespass creates a fresh cause of action. This principle is stated in
Dhanrqj Singh and Ors. Vs. ML Lakrani Kuar (1) referred to by the
(I) (1916) A.l.R. (All.) 163.
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learned Single Judge In the judgment under appeal. But that i
s

no ^ Situation in which it can be said there will be a fre
sh

cause of action. There can be other situations where a fres
h cause

ol action arises. • 
-

onTitle for ejectment is not

basis a IT ■" ^ besh suit is however filed on the samebasis against the same defendant, for ejectment relying on the

iSTs'bafT"'" ""t lie.
riW ba. . r that no second suit lies merely on
carl£ h if the.tiine for execution of theearhei decree has become barred. The cases relied up by the High
Court m Ramanand and Ors. Vs. Jai Ram and Ors. (1). Sou^i
Jena Vs. Bhima Ray (2). Mai Singh Bika Singh and Ors Vs
Mohmder Singh Mehar Singh (3) belong to this category'. But in the
present case, they are distinguishable The nlaim b«r

based on the decree obtained in the L?evietir "r
the Rent contrbl law. We may add
Indian Iron and Steel Co. and Ors Ml Lai Vs. The
categoiy. • I ) also belongs to this

We shall next turn to eac^c.
am v„„e,.e the earlier suit is basoro™te ^ ™ P°'nt. These
and tenant and the latter suit is basid of landlord
Chindan and Anr. (5) the e.-Tri,er SlHl ^li Vs.
andlord against the defendant o,. 11- i was brough by the

filed barred is decreeed withm 3 years. A fresb suit w is'lVt petition was
'tie for eviction The Division BLch 1 on the basis of

canriot have acquired V ^^fendants being
u eovcr'th^T^ brought-The plaintifnrtb^^^^^

V  independent y'oT°'''
iconstru",::::":!^?. °h .me .n'the "ea^Ue"Cl SUjj.

—.1 Lu sue

(construcllvc) resjudicata
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tips and doinl^Tn a'f'ii n"'" ""f°"unatelv s ff
Vcdlabha Valiun p Bench of judo„ several
wrongly decided '6' the awf e Vs.

f,,,f'?™.= «« was held to be
(1) (1921) A.I.R. (All.) 3gg
(2) (1922) A.I.R. (Pat) 407
(3) (1970) A.I.R. (P. & j 5
(4) (1979) A.I.R (Cat.) 160 '
'5) (1900) I.L.R. 23 (Mad.) 529

"•'■ •2) 1 • Iv. 25 (Mad.) 300

~—-^^^^^-i^L_Igdemptlon nf a

mortgage was decreed but execution got barred by time and a

second suit for redemption was held not' maintainable. Then came

MayankiiLLiVs. Kunhammad and Ors. (1) (a case relied upon in llic

judgment of the High Court now in appeal before us). There the

plaintii'fs father had sued the defendant on a U-ase deed and

obtained a decree for possession directing payment of compensation

under the iVlalabar Compensation for Tenants Irhprovements Act.

The execution got haired by time and (hen a fresh suit was filed

on the genuine title. The suit was held barred following the Full

Bench in VedapuraLLi and dissenting from Kutti Ali. One pcculfar

feature of this case which makes it distinguishable Is that the

IVlalabar Act Section 5 stated that, notwithstanding, the

determination of the tenancy, the tenant was entitled to remain in

possession until, evicted in execution of the decree and Section 6(4)

stated that eveiy matter arising under Section 3 was to be deemed

to relate to execution. That would mean the statutoiy tenancy

continued even after the eviction order till the compensation for

improvement was paid to the tenant.

But after Raghunath Sirigh and Ors. Vs. Hansrqj Kunivar

and Ors. (2) was decided by the Privy Council, VedapuraUi stood

impliedly overruled. Their Lordships held in that case that when

execution of a decree for redemption was allowed to get barred, a

fresh 'suit would lie! The important principle laid down by Lord

Russell of killowen in regard to the right to redeem was that the

"right was not barred by res- judicata". It meant that the Full

Bench case in VedapuraUi which overruled KuLii Ali was no longer

good law. This position became clear when a similar question
arose before a Full Bench of the Madras High Court In Viroopakshan

Vs. Chanibu Nayar and-ors. (3). That was again a case of a second

suit for redemption, the execution in the first suit having become
barred. Varadachai-lar J (as he then was), after referring to the

decision of the Privy council obseiwed that the Full Bench decision

in VedapuraUi was no longer good law and a second suit lay
"unless the right of redemption has been extinguished in
one of the modes contemplated by the statutes and that the mere
fact that a decree for redemption obtained on a former occasion
has not-been executed will not prevent the mortgagor from

"inaihtaining a subsequent suit lor redemption . The result was
■  (1) (191S) l.L.R. 4r(Mad.) 641. 

12} (1934) [.L.R. 56 (All.) 561.

3) (1937) l.L.R. (Mad.) 545.
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mortgage was decreed but execution got barred by time and a
second suit for redemption was held not' maintainable. Then came
MayankiiLLiVs. Kunhammad and Ors. (1) (a case relied upon in llic
judgment of the High Court now in appeal before us). There the
plaintii'fs father had sued the defendant on a U-ase deed and
obtained a decree for possession directing payment of compensation
under the iVlalabar Compensation for Tenants Irhprovements Act.
The execution got haired by time and (hen a fresh suit was filed
on the genuine title. The suit was held barred following the Full
Bench in VedapuraLLi and dissenting from Kutti Ali. One pcculfar
feature of this case which makes it distinguishable Is that the
IVlalabar Act Section 5 stated that, notwithstanding, the
determination of the tenancy, the tenant was entitled to remain in
possession until, evicted in execution of the decree and Section 6(4)
stated that eveiy matter arising under Section 3 was to be deemed
to relate to execution. That would mean the statutoiy tenancy
continued even after the eviction order till the compensation for
improvement was paid to the tenant.

But after Raghunath Sirigh and Ors. Vs. Hansrqj Kunivar
and Ors. (2) was decided by the Privy Council, VedapuraUi stood
impliedly overruled. Their Lordships held in that case that when
execution of a decree for redemption was allowed to get barred, a
fresh 'suit would lie! The important principle laid down by Lord
Russell of killowen in regard to the right to redeem was that the
"right was not barred by res- judicata". It meant that the Full
Bench case in VedapuraUi which overruled KuLii Ali was no longer
good law. This position became clear when a similar question
arose before a Full Bench of the Madras High Court In Viroopakshan
Vs. Chanibu Nayar and-ors. (3). That was again a case of a second
suit for redemption, the execution in the first suit having become
barred. Varadachai-lar J (as he then was), after referring to the
decision of the Privy council obseiwed that the Full Bench decision
in VedapuraUi was no longer good law and a second suit lay
"unless the right of redemption has been extinguished in
one of the modes contemplated by the statutes and that the mere
fact that a decree for redemption obtained on a former occasion
has not-been executed will not prevent the mortgagor from"inaihtaining a subsequent suit lor redemption . The result was

■  (1) (191S) l.L.R. 4r(Mad.) 641. 
12} (1934) [.L.R. 56 (All.) 561.
3) (1937) l.L.R. (Mad.) 545.
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to vacate the

premises on or be
fore 19.12.1958, 

would not bar a f
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(i) <|il88) 3 S.C.
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even if the eaidier decree for redemption stood barred by limitation,

(see Mhadaagonda Ramgonda Paiil and Ors. Vs. Shripal Balwant

Rainade and Ors. (1) Maganlal Vs. Jaiswal Industries, Neemach
and Ors. (2) and Harbans Singh and Anr. Vs. Quran Ditta Singh
and Anr. (3). We, accordingly hold on the above line of cases that
the present suit is not barred by Section 11 or Section 47 of the

Code of Civil Procedure.

Wc have, in the above discussion, covered all the cases,

referred to by the High Court in the Judgment under appeal except
one. namely, Dinu Yesu Desai Vs. Shripad Bqji Carware (4). That

case, in our view, is clearly distinguishable because in the first

decree for redemption which stood barred by time for execution
purposes, it was also stated that the plaintiffs "right to redeem

shall be for ever barred". In fact, in that case, on that ground the
High Court distinguished Rany'i Vs. Pandharinaih (5) where there
was no such clause. In Ranyi, second suit for redemption was held
maintainable as in the Privy Council case and VedapuraLli of the

Madras High Court was clearly dissented. Hence Dinu Yesu Desai

is clearly distinguishable and does not apply. In principle, if the
second suit in redemption cases is maintainable "unless the right
to redeem itself sLood barred", on the same parity of reasoning,
the second suit on title (where the earlier decree on lease stood

barred) would be maintainable "unless the title itself stood burred".

As stated under Point 2, the second suit on title was filed

on . 5.8; 70 within 12 years of the commencement of the adverse

possession on 19.12.58 i.e. before 19.12.70. The High Court was
in error in holding the suit was not maintainable.

The result is a judgment and decree, which was passed in

a previous suit under the Rent Control A:t by which it was held
th«t respondent was tenant and that he was required to vacate the
premises on or before 19.12.1958, would not bar a fresh suit for
recoveiy of possession from a tenant. Reason being that the tenant
has not acquired title over the property by adverse possession. It
is true that the appellant could have executed the decree passed
in the said suit. He had not executed the same on the alleged

ground that there was a fresh agreement of tenancy. Wliatever
(i) <|il88) 3 S.C.C. 298.
(-'J (1989) 4 S.C.C. 344.
n) (1091) 2 S.C.C. 523.

=4) (I'M.s) A.I.R. (Bom) 34

(1=9IS) i.l..K. 43 Bom. 334.
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may be the position, after lapse of three years i
t was not open to 

the appellant to file an application for executing 
the said decree 

under thd; Limitation Act. 1908. Still there is no
 bar under the

Rent Act or under the.Limitation Act. 1908. Siil
l there is no bar

under the Rent Act or under the Code of Civ U Proced
ure for filing

a suit for recovery of possession from the u nanl. 
who had failed

to deliver the possession on the basis of a decree passed ag
ainst

him. Unless, the defendant-tenant establishes that he 1 l
as become

owner rhe suit property by adverse posseo,on, the salt Sby
he owner on the basts of his title eanndt be dismissed despite the
lact that application lor the execution of the decree n-

isspd ~ a

the Rent Act was barred after lapse of three years. ThVlitlc o^t
he

Plaintiff ovei the suit property was not extinguished (i) by t
he act

of the partieaincluding adverse possessiorT. (ii) by the decre
e of the

Court or (in) by-not executing the decree which was passed
 in a

previous suit. If there is dny agreement between th
e u'lrties nfi '

'r ■
Presuming that no fresh tenancrwL TreaTd^r',
granted then also respondent has

possession on the date of the suit l.e 5 8 Ig^rbe
decree l.u; was entitled to occunv the n • ^
as tenant. By lapse of time r , up to 19.12.1953

p-lous decL I It bV^r^eSri^rmd buf h^'" 'V~
Unless the title is extinguished cee ^ title.

Within period of limitation is not ba°rred^"'^

48
PATNA SERIES

VOL. LXXX (2)

sranted by "he'lrwSurtand'^^^^^ eviction
--"oorderatm^^r:^

R.D.

Appeal allowed-

SUPREME COURT

Before B.N. Kirpal, D.P. Mohapatra a
nd R.P. Sethi, JJ.'

2000

February. 4.

Union of India and others."

V.

Solar Pesticide Pvt. Ltd. an
d Another.

Customs Act, 1962 (Central Act 
,no. LIl of 1962) as

amended in 1991. section 27—^
principle of unjust enrichment

incorporated in section 27. whether applicab
le in respect of

imported raw material captlvely 
consumed in the manufacture o

f

final product.

Where at the time of import of co
pper scrap the respondent

sought exemption from payment
 of additional customs duty viz

countervaling duty (CVD) whic
h was available under custom

s

Notification No. 35/81 CE d
ated 1.3.1981 but at the time of

clearance this duty was paid and s
ubsequently, the respondent

filed an application for refund of add
itional customs duty paid at

the time of import of copper scrap
 claiming benefit under the

aforesaid notification of 1.3.1981, which wa
s rejected by the

Assistant Collector Customs hold
ing that the copper scrap was

correctly assessed to CVD which w
as reversed by High Court of

Bombay which allowed the writ appl
ication of respondent:

Held, that the High Court has not
 corr^ectly interpreted the

relevant provisions of the Customs Act
. 1962 as amended in 1991;

and the principle of unjust enrichrnen
t incorporated in section 27

of the Customs Act. 1962 woul
d, be applicable in respect of

imported raw material captlvely consum
ed in the manufacture of

final product.

Solar Pesticides (India) Limited 
vs. Union of India. (1)—

overruled.

Bhadrachalam Papaperboards Ltd. v.
 Govt ofAndhra Pradesh.

(2)— distinguished.

Case laws discussed..

Appeals against the judgment of Bombay
 High Court.

In the Supreme Court of India. ' 
_ .

Civil Appeal No. 921 of 1992 with Civil 
Appeal Nos. 5688-89/95. 1565, 2711.

4381. 5407-09 6261 and 6113 of 1
999, 16890, 16894, 16885 of 1996 

and WP

(C) No. 189 of 1993. 
-

(1) (1992) 57 E.L.T. 201

(2) (1999) 106 E.L.T. 290 (S.C.) 
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incorporated in section 27. whether applicable in respect of
imported raw material captlvely consumed in the manufacture of
final product.

Where at the time of import of copper scrap the respondent
sought exemption from payment of additional customs duty viz
countervaling duty (CVD) which was available under customs

Notification No. 35/81 CE dated 1.3.1981 but at the time of

clearance this duty was paid and subsequently, the respondent
filed an application for refund of additional customs duty paid at
the time of import of copper scrap claiming benefit under the
aforesaid notification of 1.3.1981, which was rejected by the
Assistant Collector Customs holding that the copper scrap was
correctly assessed to CVD which was reversed by High Court of
Bombay which allowed the writ application of respondent:

Held, that the High Court has not corr^ectly interpreted the

relevant provisions of the Customs Act. 1962 as amended in 1991;
and the principle of unjust enrichrnent incorporated in section 27
of the Customs Act. 1962 would, be applicable in respect of
imported raw material captlvely consumed in the manufacture of
final product.

Solar Pesticides (India) Limited vs. Union of India. (1)—

overruled.

Bhadrachalam Papaperboards Ltd. v. Govt ofAndhra Pradesh.
(2)— distinguished.

Case laws discussed..
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The facts of the cases material to thi
s report are set

out in the judgment of B.N. Kirp
al. J.

KIRPAL, J.

Whether the doctrine of unjust enrichm
ent is applicable in

respect of raw material imported an
d consumed in the manufacture

of a final product is the question whi
ch arises for consideration in

these appeals.

In order to decide the aforesaid issue,
 we need refer to the

,  facts in the case of Civil Appeal No. 921 of
 1992 filed by the Union

1)1 India against Solar Pesticide Private Limit
ed (hereinafter referred

to as -tiic respondent'). The respondent imported cop
per scrap for

u.se as a raw material in the manufacture of co
pper oxychloridc.

t. the time ol import of copper scrap the respondent sou
ght

exemption from payment additional customs duty (a
lso known as

counte.wall.ng duty or CVD) which was available under t
he Customs

. Notification No. 35/81 CE dated 1.3.1981. At the time of cl
earance

subsequently, the res'pondent filed an

time'of import of additional customs duty paid by it at the
exemfiZf ̂tl^r

Rs. 3 3007;";! ̂ 'O CVD 0
Three years after the rejection of the sniH •

petition was filed-bv the re<5r,r.r,H« f < Ti claim, a writ

'was claimed therein th t Bombay High Court, it

co.np,e,e exe^pUo: p^Tol^^sX
-m ihe innnufacture of chemicals, Hence when7
imported for use in i ^ r copper scrap was

customs .duty (countervallimr of chemicals, additional
scrap so imported. 

on coppei"

conclusion thit thnffunTam^u '^^^^cnlion and came To the
wrongly rejected. The High cL I'cspondenL had been

raised on behalf of the cusm ̂  considered the contention

refund will have to be decided vZ that the claim foi'

which had been carried out in ig'qf T amendmentJ?

(hereinafter referred to-as'the Act'l- Customs Act. 1962
introduction of sub-section 2 of secti ®"t>mltted that with thC

refund could be entertained if the of the Act, a claim fofthe importer was able to prove thai

50 PATNA SERIES VOL. LXXX (2)

he had not passed on the incidenc
e of such duty to any other

person. In other words, the 
submission was that the ref

und of

duty, the incidence of which has al
ready been passed on to other

person, would result in unjust 
enrichment and in view of the

amendments made in the Act. suc
h unjust enrichment is not

permissible.

The amendments which were ma
de in the Act. inter alia,

sought to provide that the manufacturer
 or importer of goods shall

not be entitled to refund of duty of excis
e or. as the c3.se may be.

the duty of customs, if he has already 
passed on the incidence of

such duty to the buyer. The burden 
of proof that the incidence of

the duty has not been passed on 
to the buyer shall be on the

person claiming the refund. The High
 Court, on interpreting

Sections 27. 230 and 28D of
 the Act, came to the conclusi

on that

the question of unjust enrichment
 would not arise in the case of

captive consumption of the import
ed raw material. According to it,

the question of unjust enrichment w
ould arise under the amended

Act when refund is asked for b
y a person who has sold the

imported goods and in the proces
s, had directly passed on the

burden of duty to the buyer. Thi
s, according to the High Court,

was clear from clauses (a), (b) & (
c) of the proviso to Section 27(2)

read with the presumption contained
 in Section 28D of the

amended Act.

In this appeal, there is no dispute wit
h regard to the

question as to whether the respondent was
 entitled to get the

benefit of the exemption notification with reg
ard to the payment of

the countei*vailing duty. We. therefore, proce
ed on the assumption

that the decision of the Pligh Court th
at the respondent was

entitled to the said benefit was correct a
nd it would normally be

entitled to refund of the said duty whi
ch it had paid.

On behalf of the appellant, the learned Attor
ney General

contended that a Nine Judges Bench of thi
s Court in Mqfatlal '

IndusLdes Ltd. Vs. Union of India (1) has upheld t
he validity of the

amended Section 27 of the Act. He submitted that t
he perusal of

sub-section 2 of Section 27 of the Act shows that on
us was on the

importer to prove that he had not passed on the incidence 
of duty

to any other person before he could claim, refund of t
he amount

of duty paid by him.

Learned counsel appearing on behalf of the re
spondent in

this appeal, however, contended that sub-section
 2 of Section 27

I I (lonri 5 S.C.C. 536.
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he had not passed on the incidence of such duty to any other
person. In other words, the submission was that the refund of

duty, the incidence of which has already been passed on to other
person, would result in unjust enrichment and in view of the

amendments made in the Act. such unjust enrichment is not
permissible.

The amendments which were made in the Act. inter alia,
sought to provide that the manufacturer or importer of goods shall
not be entitled to refund of duty of excise or. as the c3.se may be.
the duty of customs, if he has already passed on the incidence of
such duty to the buyer. The burden of proof that the incidence of
the duty has not been passed on to the buyer shall be on the
person claiming the refund. The High Court, on interpreting
Sections 27. 230 and 28D of the Act, came to the conclusion that

the question of unjust enrichment would not arise in the case of

captive consumption of the imported raw material. According to it,
the question of unjust enrichment would arise under the amended
Act when refund is asked for by a person who has sold the
imported goods and in the process, had directly passed on the
burden of duty to the buyer. This, according to the High Court,

was clear from clauses (a), (b) & (c) of the proviso to Section 27(2)
read with the presumption contained in Section 28D of the
amended Act.

In this appeal, there is no dispute with regard to the
question as to whether the respondent was entitled to get the
benefit of the exemption notification with regard to the payment of
the countei*vailing duty. We. therefore, proceed on the assumption
that the decision of the Pligh Court that the respondent was
entitled to the said benefit was correct and it would normally be
entitled to refund of the said duty which it had paid.

On behalf of the appellant, the learned Attorney General
contended that a Nine Judges Bench of this Court in Mqfatlal '
IndusLdes Ltd. Vs. Union of India (1) has upheld the validity of the
amended Section 27 of the Act. He submitted that the perusal of
sub-section 2 of Section 27 of the Act shows that onus was on the
importer to prove that he had not passed on the incidence of duty
to any other person before he could claim, refund of the amount
of duty paid by him.

Learned counsel appearing on behalf of the respondent in
this appeal, however, contended that sub-section 2 of Section 27

I I (lonri 5 S.C.C. 536.
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of the Act cannot be read in isolation. The
 said provision has to

be read with Sections 28C and D of the. Act
 and the principle of

unjust enrichment could not apply in the 
case of captive

consumption of the imported raw materiEil.

Before considering the rival contentions it is nece
ssary to

refer to the relevant provisions of the Act af
ter its amendment in

1991. Section 27," 28C and 28D r
ead as under : .

"27. Claim for refund of duty (1) Any person claiming refund of any

duty—

(1)

(ii)

(a)

(b)

paid by him In pursuance of an order of assessm
ent, or

borne by him. may make an application for refund of such [duty 
and

■ interest, if any. paid on such duty] to the (Assistant Comm
issioner of

Customs-

in the case of any import made by any individual for his personal use

of by Qovemment or by any educational, research or charitable

insUtution or hospital, before the expiry of one year.

in any other case..before the expiry of six months, from the date 
of

payment of (duty and interest, if any. paid on such duty] [in su
ch

form and mannerlas may be specified in the regulaUons made in this

iH luilfand the application shall be accompanied by such documentary
or oih.-r evidence (Including the documents referred to In section 28C)

as the applicant may furnish to establish that the amount of [duty
.•nd. interest. if any. paid on such duty] in relation to which such
.  .v.cuid .^.Claimed was collected from, or paid by. him and
...e-denee of such [duty and interest, if any „aid on u

passed OP by h.m to any other person
i'roVkie^^that where an application for refund hn. k
'be commencement of the Centrat Excises and T
(^lendment) Act. 1991. such application shall b! d
been made under this kub-sectton and ti, deemed to have

in accordance With the provisions of sub-Iec^n

~ths as the

-  been

[Provided also Uiiu in the case or p,

payibent of duly^ by a sneciai exempt jfoni

as. tht. r;-;- ~o„ or
be. shall be computed Ttom the date or IsslTe
lExplanatlon l.|-For the purpose of thi
pa.vmeui of Iduly Interest If any paid onVb a""""' '

y. paid on such duty], in relation to «
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person, other than the importer, shall be
 construed as "the date of

purchase of goods" by such person.

[Explanation Il.-Where any duty is paid provi
sionally under section

18. the limitation of one year or six months, a
s the case may be. shall

be computed from the date of adjustment
 of duty after the final

assessment thereof.)

If, on receipt of any such application, the [As
sistant Commissioner cif

Customs is satisfied that the whole or any pa
rt of the [duty and

interest, if any. paid on such duty) paid by the a
pplicant is refundable,

he may make an order accordingly and 
the amount so determined

shall be credited to the Fund ;

Provided that the amount of [duty and In
terest. If any. paid on such

duty] as determined by the [Assistant Commiss
ioner of Customs)

under the foregoing provisions of this sub-s
ection shall, instead of

being credited to the Fund, be paid to the applicant.
 If such amount

is relatable to. '

(a) • the [duty and interest, if any paid on such duty] p
aid by the

importer, if he had not passed on the incidence of 
such [duty

and interest, if any. paid on such duty) to any ot
her person; ;

the [duty and interest, if any. paid on such dut
y) on imports

made by an individual for his personal use;

the [duty, and Interest, if any. paid on such duty
] borne by the

buyer, if he had not, passed on the incidence of such
 [duty and

interest, if any. paid on such duty] to any othe
r person,

the export duty as specified in section 26;

drawback of duty payable under sections 74 
and 75:

the (duty and interest if "any. paid on stich duty] com
e by any

other such class of applicants as tlie Central Govern
ment may.

by notification in the OlTicial Gazette strictly.

Provided further that no notification under clause (1) of th
e first

proviso shall be issued unless in the opinion or the Central

Government the incidence of [duty and interest, if any paid 
on

such duty] has not been passed on by persons concerned to any

other person.

28C : Price of goods to indicate the amount of duty paid thereon.

Notwithstanding anything contained in this Act oi any other law

for the time being in force, eveiy person, who is liable to pay

duty on any goods shall, at the time of clearance of the goods

prominently indicate in all the documents relating to assessment

(b)

(c)

(d)

(e)

(0
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of the Act cannot be read in isolation. The said provision has to
be read with Sections 28C and D of the. Act and the principle of
unjust enrichment could not apply in the case of captive
consumption of the imported raw materiEil.

Before considering the rival contentions it is necessary to
refer to the relevant provisions of the Act after its amendment in
1991. Section 27," 28C and 28D read as under : .

"27. Claim for refund of duty (1) Any person claiming refund of any
duty—

(1)

(ii)

(a)

(b)

paid by him In pursuance of an order of assessment, or

borne by him. may make an application for refund of such [duty and
■ interest, if any. paid on such duty] to the (Assistant Commissioner of
Customs-

in the case of any import made by any individual for his personal use
of by Qovemment or by any educational, research or charitable
insUtution or hospital, before the expiry of one year.
in any other case..before the expiry of six months, from the date of
payment of (duty and interest, if any. paid on such duty] [in such
form and mannerlas may be specified in the regulaUons made in this
iH luilfand the application shall be accompanied by such documentary
or oih.-r evidence (Including the documents referred to In section 28C)
as the applicant may furnish to establish that the amount of [duty
.•nd. interest. if any. paid on such duty] in relation to which such
.  .v.cuid .^.Claimed was collected from, or paid by. him and
...e-denee of such [duty and interest, if any „aid on u

passed OP by h.m to any other person
i'roVkie^^that where an application for refund hn. k
'be commencement of the Centrat Excises and T
(^lendment) Act. 1991. such application shall b! d
been made under this kub-sectton and ti, deemed to have
in accordance With the provisions of sub-Iec^n

~ths as the

-  been
[Provided also Uiiu in the case or p,
payibent of duly^ by a sneciai exempt jfoni

as. tht. r;-;- ~o„ or
be. shall be computed Ttom the date or IsslTe
lExplanatlon l.|-For the purpose of thi
pa.vmeui of Iduly Interest If any paid onVb a""""' '

y. paid on such duty], in relation to «
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person, other than the importer, shall be construed as "the date of

purchase of goods" by such person.

[Explanation Il.-Where any duty is paid provisionally under section

18. the limitation of one year or six months, as the case may be. shall

be computed from the date of adjustment of duty after the final

assessment thereof.)

If, on receipt of any such application, the [Assistant Commissioner cif

Customs is satisfied that the whole or any part of the [duty and

interest, if any. paid on such duty) paid by the applicant is refundable,

he may make an order accordingly and the amount so determined

shall be credited to the Fund ;

Provided that the amount of [duty and Interest. If any. paid on such

duty] as determined by the [Assistant Commissioner of Customs)

under the foregoing provisions of this sub-section shall, instead of

being credited to the Fund, be paid to the applicant. If such amount

is relatable to. '

(a) • the [duty and interest, if any paid on such duty] paid by the
importer, if he had not passed on the incidence of such [duty

and interest, if any. paid on such duty) to any other person; ;

the [duty and interest, if any. paid on such duty) on imports

made by an individual for his personal use;

the [duty, and Interest, if any. paid on such duty] borne by the

buyer, if he had not, passed on the incidence of such [duty and

interest, if any. paid on such duty] to any other person,

the export duty as specified in section 26;

drawback of duty payable under sections 74 and 75:

the (duty and interest if "any. paid on stich duty] come by any
other such class of applicants as tlie Central Government may.

by notification in the OlTicial Gazette strictly.
Provided further that no notification under clause (1) of the first
proviso shall be issued unless in the opinion or the Central
Government the incidence of [duty and interest, if any paid on
such duty] has not been passed on by persons concerned to any
other person.

28C : Price of goods to indicate the amount of duty paid thereon.
Notwithstanding anything contained in this Act oi any other law
for the time being in force, eveiy person, who is liable to pay
duty on any goods shall, at the time of clearance of the goods
prominently indicate in all the documents relating to assessment

(b)

(c)

(d)

(e)

(0
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sales invoice and other like documents, the amoun
ts oii .such

auty which will form part of the price at which su. l
i }.,„,.is are

to be.

28D. Presumption that incidence of duty has been i..,s
sed on to

the buyer Eveiy person who has paid the duty on any goods

iiii Id !l.is Act shall, unless the contrary is prove
d by him be

deemed to ii.ivc passed on the full incidence of su
ch duty to the

buyer of such goods.

The validity of Section 27 of the Act and the i
nterpretation

of the same came up for consideration bef
ore this Court in

Mqfatlal's case (supra). While upholding the validity at 
page 631.

It was observed that "the situation in the case of 
captive

consumption has not been dealt with by us in this
 opinion. We

eave that question op|n". It is this question which ha
s now come

up for consideration in the present appeals. ~

The first proviso to Section 27(1) deals with cases whe
re

application for relund had been made before the commenc
ement

le en la Excise and Customs Laws (Amendment) Act, 
1991

^ccording to this proviso, such an application for refund shall be

;»> - T
Section 27 of the Act.

provisions of sub-section (2) of

Id

of a claim for refund of df of the Act provides for making
and th. 'n certain cases duty and interest^wirwhlch such a cialm has-^TS;'"adc. This sub-section, interT" •
have to establish that the amount ^^^t the applicant will

to which the refund is claimed w« 
'^'^l^tion

and the incidence of tile duty and Paicl by. him

passed on by him to any othL~"r; ^ad not been
27. which applies in the preLn^ (2) of Section

Assistant Commissioner is satisfiedduty/or interest is refundable then ^"^y Part of the

accordingly to_ that effect and the rmn.. ? 
made

credited to the fund. The word "fund" " determined
e Consumn. ^^^^^ding to Section

shall be

2 (21 A)of the Act. the Consumer Welfare m,' 1° =

Section 120 of the Central Excises and Saltlet I944'"''' under
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Clause (a) of proviso to sub section (2) of Section 2 / o
f the

Act however stipulates that the amount of refund whicl. 
iound

due will not be credited to the fund and shall be
 paid lo the

applicant, inter alia, if such an" amount or refund is i data
ble to

the duty and interest which has been paid by the importer a
nd if

he had not pa -.sed on the incidence of the same to an
y other

person. In other words if it cannot be shown that the 
duty, in

. respect of which refund is claimed, had not been passed on
 to any

other person then in such an event the amount of refund due 
will

be credited to the fund. -

Sections. 28C and D of the Act have been includ
ed in the

new Chapter VA whose heading is "indicating amount
 of duty in

the price of goods etc. for the purpose of refund". Sec
tion 28C

makes it obligatory on other person who is liable to p
ay duty on

any goods to. at the time of clearance of goods, ipdicate
 in the

documents relating to assessment, sales invoice and o
ther like

documents the amount of such duty which will form par
t of the

price on which such goods are to be sold. Section 28D co
ntains

a presumption that incidence of duty has been passed on to the
buyer but this presumption Is rebutable. In the absence of p

roof
ol Lch duty not having been passed on to the buyer Section 28D
provides thL the amount of duty. In,,respect to wh.ch refund is
claimed was collected or paid by him and Incidence of suc

h duty

had not been passed on by him to any other person.

The use of the words -Incidence- of such duty., is
The use of such duty" mean the burden

significant. The words mcid ^ incidence of duty

of duty, section 27(1) of the talks ̂o^^
being passed on and not the expression "incidence of
another nerson. To put it differently tne 

cxpi
anotner pci&uii f , , . ^tacc^pd on to another person

such dutv" in relation to its^being passea 
r aii j +

sucn aury m ' passing of the duty

woiilH take it within its ambit not only t
ne p s

would taxe il 
where it is passed on

directly to another person but ̂ lao cases wher P
indlivctly. This would be a 

which are sold

material is added to the price of the 
tpe raw

in which case the burden or the incidence °f ̂  ™iTissed on to the purchaser ui lhv
-

material would above that when the whole or

product. It would folio on the import of the raw

part oi the another person then an application for

material is passe allowed under Section 27 (I) of

refund of such duty would not be aiiowc

the Act.
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sales invoice and other like documents, the amounts oii .suchauty which will form part of the price at which su. li }.,„,.is are
to be.

28D. Presumption that incidence of duty has been i..,ssed on tothe buyer Eveiy person who has paid the duty on any goodsiiii Id !l.is Act shall, unless the contrary is proved by him be
deemed to ii.ivc passed on the full incidence of such duty to the
buyer of such goods.

The validity of Section 27 of the Act and the interpretationof the same came up for consideration before this Court inMqfatlal's case (supra). While upholding the validity at page 631.It was observed that "the situation in the case of captiveconsumption has not been dealt with by us in this opinion. Weeave that question op|n". It is this question which has now comeup for consideration in the present appeals. ~
The first proviso to Section 27(1) deals with cases whereapplication for relund had been made before the commencementle en la Excise and Customs Laws (Amendment) Act, 1991^ccording to this proviso, such an application for refund shall be

;»> - TSection 27 of the Act. provisions of sub-section (2) of
Id

of a claim for refund of df of the Act provides for makingand th. 'n certain cases duty and interest^wirwhlch such a cialm has-^TS;'"adc. This sub-section, interT" •have to establish that the amount ^^^t the applicant willto which the refund is claimed w« '^'^l^tionand the incidence of tile duty and Paicl by. himpassed on by him to any othL~"r; ^ad not been27. which applies in the preLn^ (2) of Section
Assistant Commissioner is satisfiedduty/or interest is refundable then ^"^y Part of the
accordingly to_ that effect and the rmn.. ? madecredited to the fund. The word "fund" " determined

e Consumn. ^^^^^ding to Section
shall be2 (21 A)of the Act. the Consumer Welfare m,' 1° =Section 120 of the Central Excises and Saltlet I944'"''' under
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Clause (a) of proviso to sub section (2) of Section 2 / of theAct however stipulates that the amount of refund whicl. iounddue will not be credited to the fund and shall be paid lo theapplicant, inter alia, if such an" amount or refund is i datable tothe duty and interest which has been paid by the importer and ifhe had not pa -.sed on the incidence of the same to any otherperson. In other words if it cannot be shown that the duty, in. respect of which refund is claimed, had not been passed on to anyother person then in such an event the amount of refund due willbe credited to the fund. -
Sections. 28C and D of the Act have been included in thenew Chapter VA whose heading is "indicating amount of duty inthe price of goods etc. for the purpose of refund". Section 28Cmakes it obligatory on other person who is liable to pay duty onany goods to. at the time of clearance of goods, ipdicate in thedocuments relating to assessment, sales invoice and other likedocuments the amount of such duty which will form part of theprice on which such goods are to be sold. Section 28D containsa presumption that incidence of duty has been passed on to thebuyer but this presumption Is rebutable. In the absence of proofol Lch duty not having been passed on to the buyer Section 28Dprovides thL the amount of duty. In,,respect to wh.ch refund isclaimed was collected or paid by him and Incidence of such dutyhad not been passed on by him to any other person.The use of the words -Incidence- of such duty., isThe use of such duty" mean the burdensignificant. The words mcid ^ incidence of dutyof duty, section 27(1) of the talks ̂o^^being passed on and not the expression "incidence ofanother nerson. To put it differently tne cxpianotner pci&uii f , , . ^tacc^pd on to another personsuch dutv" in relation to its^being passea r aii j +

sucn aury m ' passing of the dutywoiilH take it within its ambit not only tne p swould taxe il where it is passed ondirectly to another person but ̂ lao cases wher Pindlivctly. This would be a which are soldmaterial is added to the price of the tpe rawin which case the burden or the incidence °f ̂  ™iTissed on to the purchaser ui lhv-material would above that when the whole orproduct. It would folio on the import of the rawpart oi the another person then an application formaterial is passe allowed under Section 27 (I) ofrefund of such duty would not be aiiowc
the Act.
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Section 27(2) of the Act. as already no
ticed, deals with the

cases where application for refund had b
een made prior to the

amendment of the Act in 1991. Sub-sectio
n (a) of the proviso is

similar to the provisions contained in Section
 27(1) of the Act i e

refund of duty paid by the importer will be all
owed if he had not

passed on the incidence of such duty to 
any other person S.nt

28C ot the Act would have reference to those
 goods which are

cleared and would undoubtely have no applic
ation to the cases of

the captive consumption. It is respect of t
hose goods which are

cleared that Section 28C requires a person cl
earing the goods to

m icate the amount of duty paid thereon 
which form part of the

acceot1hr'''''t 
to

be applied inT 28C of the Act cannot

theSfthe f <=o"«un,ptlon.
in such cases enlnhment would not be applicable

has been re-cast with thl^ Section 27 of the Act

section does rotrecelsLrhavrt:!™^!'"
Sections 27C and D of the Lt If thrimported raw material L^nor berp^
person, then by virtue of proviso to Section 2?%^ Z rn
case where application for refund ha

d been a

lefund due on the duty paid would be gWenTthrTo'v"
Even though in MafailalS case (supra) the

legard to captive consumption was left 006^ 
1"^s"on with

opon to interpret Section 27 of the Act 
' r, Palled

deciding the various contentions wh n „ diseusslng and

majority Judgment of Jeevan Reddy ^ 
'he

631 for the sake of convenience sei . P"® Pago

owed from the judgment. With regardm 1 PP°P°altlons which633 it was observed as follows ™ at page

^ ̂svi:^z:;ZT;r' p-s.ons
or writ petition In the 

a

Proposition (11) above can s ""ah°na contemplated by

EhrbuV"®'^ and establlshenta, h"'^ Petitioner/he burden of duty to anoth^ 1 Paased on

e^abllsh"""' he allowed P"a°"a- "'a
establishes that he has not passeH "'hen he
duty or to the extent he hal Z ? hurden of the
may be. Whether the Calm 

^ 'he ease
tulion is treated as a
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constitutional imperative or as a
 statutoiy requirenient it is

neither ̂ an absolute right nor an unconditi
onal obligation

but is subject to the above requir
ement, as explained in the

body of the judgment. Where the bu
rden of the duty has

been passed on, the claimant 
cannot say that he has

suffered any real loss or prejudice. The
 real loss or prejudice

is suffered in such a case by the person
 who has ultimately

home the burden and it is only that person who can

legitimately claim its refund. But w
here such person does

not come forward or where it is n
ot possible to refund the

amount to him for one or the other
 reason, it is just and

appropriate that that amount is retaine
d by the State i.e. by

the people. There is no immorality 
of impropriety involved

in such a proposition.

The doctrine of unjust enrichment is a
 just and salutaiy

doctrine. No person can seek to 
collect the duty from both

ends. In other words, he canno
t collect the duty from his

purchaser at one end and also 
collect the same duty from

the State on the ground that 
it has been collected from him

contrary to law. The power 
of the Court is not meant t

o be

exercised for unjustly enri
ching a person. The doetri

ne of

unjust enrichment is. how
ever, inapplicable to the 

State.

State represents the peopl
e of the country. No one 

can

speak of the people being u
njustly enriched."

We are of the opinion that th
e aforesaid observations woul

d

be applicable in the case of 
captive consumption as well.

 To claim

refund of duty it is immater
ial whether the goods impor

ted are

used by the importer himsel
f and the duty thereon passe

d on to

the purchaser of the finished 
product or that the imported g

oods

are sbld as such with the
 incidence of tax being pas

sed on to the

buyer. In either case the princ
iple of unjust enrichment will a

pply

and the pei-son responsible for 
paying the import duty would no

t

be entitled to get the refun
d because of the plain lang

uage of

Section 27 of the Act. Havin
g passed on the burden of t

ax to

another person, directly or indi
rectly, it would clearly be a case

 of

unjust enrichment if the import
er/seller is then able to get ref

und

of the duty paid from the G
overnment not withstanding t

he

incidence of tcix having alrea
dy been passed on to the purc

haser.

Learned Counsel for the r
espondent had also conten

ded

that in cases of captive consu
mption of imported goods, it w

ould

be impossible for the assesse
e to establish whether the du

ty
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Section 27(2) of the Act. as already noticed, deals with the
cases where application for refund had been made prior to the
amendment of the Act in 1991. Sub-section (a) of the proviso is
similar to the provisions contained in Section 27(1) of the Act i e
refund of duty paid by the importer will be allowed if he had not
passed on the incidence of such duty to any other person S.nt
28C ot the Act would have reference to those goods which are
cleared and would undoubtely have no application to the cases of
the captive consumption. It is respect of those goods which are
cleared that Section 28C requires a person clearing the goods to
m icate the amount of duty paid thereon which form part of the

acceot1hr'''''t to
be applied inT 28C of the Act cannot
theSfthe f <=o"«un,ptlon.
in such cases enlnhment would not be applicable
has been re-cast with thl^ Section 27 of the Act
section does rotrecelsLrhavrt:!™^!'"
Sections 27C and D of the Lt If thrimported raw material L^nor berp^
person, then by virtue of proviso to Section 2?%^ Z rn
case where application for refund had been a
lefund due on the duty paid would be gWenTthrTo'v"

Even though in MafailalS case (supra) the

legard to captive consumption was left 006^ 1"^s"on withopon to interpret Section 27 of the Act ' r, Palled
deciding the various contentions wh n „ diseusslng and
majority Judgment of Jeevan Reddy ^ 'he
631 for the sake of convenience sei . P"® Pago

owed from the judgment. With regardm 1 PP°P°altlons which633 it was observed as follows ™ at page

^ ̂svi:^z:;ZT;r' p-s.ons
or writ petition In the a

Proposition (11) above can s ""ah°na contemplated by

EhrbuV"®'^ and establlshenta, h"'^ Petitioner/he burden of duty to anoth^ 1 Paased on

e^abllsh"""' he allowed P"a°"a- "'aestablishes that he has not passeH "'hen he
duty or to the extent he hal Z ? hurden of the
may be. Whether the Calm ^ 'he ease

tulion is treated as a
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constitutional imperative or as a statutoiy requirenient it is

neither ̂ an absolute right nor an unconditional obligation

but is subject to the above requirement, as explained in the

body of the judgment. Where the burden of the duty has
been passed on, the claimant cannot say that he has

suffered any real loss or prejudice. The real loss or prejudice
is suffered in such a case by the person who has ultimately
home the burden and it is only that person who can

legitimately claim its refund. But where such person does
not come forward or where it is not possible to refund the

amount to him for one or the other reason, it is just and
appropriate that that amount is retained by the State i.e. by
the people. There is no immorality of impropriety involved

in such a proposition.

The doctrine of unjust enrichment is a just and salutaiy
doctrine. No person can seek to collect the duty from both

ends. In other words, he cannot collect the duty from his

purchaser at one end and also collect the same duty from

the State on the ground that it has been collected from him

contrary to law. The power of the Court is not meant to be

exercised for unjustly enriching a person. The doetrine of

unjust enrichment is. however, inapplicable to the State.

State represents the people of the country. No one can

speak of the people being unjustly enriched."

We are of the opinion that the aforesaid observations would

be applicable in the case of captive consumption as well. To claim

refund of duty it is immaterial whether the goods imported are

used by the importer himself and the duty thereon passed on to

the purchaser of the finished product or that the imported goods

are sbld as such with the incidence of tax being passed on t
o the

buyer. In either case the principle of unjust enrichment will apply

and the pei-son responsible for paying the import duty would not

be entitled to get the refund because of the plain language of

Section 27 of the Act. Having passed on the burden of tax to

another person, directly or indirectly, it would clearly be a case of

unjust enrichment if the importer/seller is then able to get refund

of the duty paid from the Government not withstanding the

incidence of tcix having already been passed on to the purchaser.

Learned Counsel for the respondent had also contended

that in cases of captive consumption of imported goods, it would

be impossible for the assessee to establish whether the duty
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component has been passed on to
 the buyers of the finished

products or has been borne by the import
er himself. Difficulty in

proving that the incidence of the duty borne
 by the importer has

•  , . not been pdssed on to the purchaser of the f
inished product can

be no ground lor interpreting Section 27 differ
ently. It is not

 possible that m no case will an importer not be abl
e to prove that

hal 
■^^lerlal

 faof ? "> fe" Civil Appeal
 M/S Suiva Roah Commissioner of Customs against
from the Ch^rJtTd a" produced certiflcateom the Chartered Accountants giving details bf costing of the
mal product and the Commissioner (Appealsl found as L fact that
the component of excess customs duty paid on tho •
material had not gone into the costing of the finic^'h^d^n'' h'T
Without gc^ng into the correctness of this finding we w^h'to
emphasize that even in cases of captive consumption it slmuid he
possible for the importer to show and prove before the authormea
concerned that the incidence of duty on the raw material in
icspcct of which refund is claimed, has not been passed on by the
importer to any body else.

The High Court in considering the question nf lu

applicability of the doctrine of unjust enrichment had rciied upon
the decision of this Court in HMM Limited & Anr Vs Adr ,
Bunpalore City Corporation. Bangalore and Am in Tf ''
pertained to tfie lavy of octroi on crnr^r^ .l. ' ^hat case
limits. Octroi had been collected on thrsa^r'»rd'^ ''"1'
there was no use or consnmnt- ^ goods even though

Court held that the alum of
context a contention had been fcfundablc. In this
that refund could- not be give behalf of the Corporation
undue enrichment of the clairi^anT Th"^ ^ possibilfty of
 contention and .came to the m i acpcpt this
the enti-y of raw material whi^H " ^ ^'^ty on
nianufacturer. It was not the dur^^ payable by the producer or
P™d^cts in respect of which thrn, ""'^hed
added to the costs passed on to thJ charged or
concluded that "fh such a ^

ennchmenf can possibly arise in this case^ "undue
clearly not applicable in the present rs " , ^^^isioh is thus

unjust enrichment dnec arise. where the question of
(1) (1989) Supp. ] S.C.R. 353^ ^ ^
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In Sate of RaJasLhan and others Vs. HindusLan Copper

Limited (1). this Court accepted the averment made in the affidavit

on behalf of the assesee to the effect that the excess duty paid

on redtified spirit, in respect of which refund was claimed, had not
been passed on to any consumer of the final product. It is in view
of this that this Court held that the principle of unjust enrichment

did not apply. Lastly, our attention was drawn to the case of
Bhadrachalam Paperboards Ltd. Vs. GooL of Andhra Pradesh (2).

In this case claim was made for refund of sales tax whieh had

erroneously been paid. The High Court had denied the refund as

it was of the view that the assessee must have passed on the

burden to the consumer, thereby applied the principle of unjust

enrichment. Allowing the appeal of the assessee. this Court held

that the High Court was not right in presuming that the burden

of ta.x had been passed on to the custoiner. This Court furthcr

hcld on facts that the question of appellant therein passing on the

tax liability to the consumer did not arise. This case, therefore,

can be of no assistance to the respondent.
For the aforesaid reasons, we hold that the High Court has

not correctly interpreted the relevant provisions of the Customs
Act and in our opinion, the principle of unjust enrichment

•  in Section 27 of the Act would be applicable in

respecro imported raw material and eaptively consumed in the
maLracture of a hnal product. Whether the .incidenee o, he duty
had been passed on to the consumer was not decided by the High
Com-t in Liar PesLicideS case (supra) because in its opinion the
01^0 , 10 of unjust cnrlehment could not apply to the cases oi
•  ' j Solar Pesticide Pvt. Ltd.

captive consump ion. n nuestion whether- the incidence
ihcrefore. we do no ^ respondent. This appeal is.
of duty had not been passed J judgment of the High
accordingly, allowed and the ^ ^^t petition filed
Court is set aside, the effect of which Petition (C)
by the solar Pesticide Pvt. Ltd. stands
No. 189 of 1993 filed by M/s Solar Pesticides Private m this Cou
also stands dismissed. No costs.

Civil Appeal No. 4381 of 1999
In the above-noted matter the respondent had

T+ nnt rolled steel in colls on which duty was paid. A
t,:l1:^nr. of rhe auty onth^bas;^

dj (1998) '9.S.C.C. 708.
(2) (1999) 106 E.L.T. 290 (S.C.)
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In the above-noted matter the respondent hadT+ nnt rolled steel in colls on which duty was paid. At,:l1:^nr. of rhe auty onth^bas;^

dj (1998) '9.S.C.C. 708.
(2) (1999) 106 E.L.T. 290 (S.C.)
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classification of the goods. Ultimately the respondent succe
eded

and the Collector (Appeals) Bombay directed the refund o
f the

excess duty paid. 13 applications for refund were filed and
 the

Assistsmt Collector grouped them as follows.

(i) Claims based on bill of entries at serial number 1-6 in

the list which were received by the department on

22.6.1989.

Claims relating to bills of entries at serial numbers 7-

9 and

Claims arising out of rest of the 4 bills of entries.

With regard to the first category the Assistant Collector held that

the claims were barred by limitation. Claims falling under the

second category were held by him to be not maintainable in view

of the principle of unjust enrichment and the claims made under

the third category were held to be pre-mature. Before the Assistant

Collector, the respondent had produced a certificate from its
Chartered Accountant in an effort to show that the duty, in
respect of which refund was being claimed, had not been passed
on to their custoniers of finished products. The Assistant Collector,

however, came to the conclusion that the said' certificate did not
establish that the duty had not been passed on to the customers.

7^^ Collector (Appeals) set aside the order of the Assistant
85 of R=-

acceotpri tv, "f7™'"® conclusion the Collector (Appeals)
Cost Aifcoun, "f produced by the respondent from their
fnldtd thre™ut'' had not
being claimed • ^"^ount, in respect of which refund was

Collector (AppeaShavinff°^^'''^t°^ products. The
refund accepted the said certificate allowed the

dismissed bv Tribunal. The appeal .was dismissed bv the thk i v. Tribunal. The appeal

Bombay High Court in So/ ^ ^ following the decision of the
Mdia (1), a decision, which limited Vs. t/nion o/

vxj. a aecision. which we vs. uniuii uj

Tribunal did not go into the n, t correct. The
be unjust enrichment in the evTnrof^^f^^^^ fact'there would
paid. This question requ res Id^n^
reasons stated above.\he dJt^Tthe'^b""^-
Posticldes (India) Limited that tv.» • , Tribunal m Solar

does not apolv to enrichment

sr., X so, obviously
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incorrect. We, therefore, allow this appeal, set aside the judgment

of the.Tribunal and direct it to decide the appeal of the Revenue

afresh on the question as to whether the principle of unjust
enrichment would, on facts, apply or not.^

Civil Appeal No. 27,11 of 1999

In view of the decisibn of this Court in Civil Appeal No. 921

of 1992 we allow this appeal, set aside the judgment of the

Tribunal and direct it to decide the appeal of the Revenue afresh
on the question as to whether the principle of unjust enrichment
would, on facts, apply or not.

Civil Appeal No. 6113 of 1999

In a claim for refund of duty, the respondent raised two

contentions. Firstly that the duty had not been passed on to the

consumer and the principle of unjust enrichment did not apply.

The second contention was that in any event, in view of the
decision of the Bombay High Court in the case of Solar Pesticides
(India) Limited Vs. Union of India (Supra) the principle of unjust
enrichment was not applicable in cases of captive consumption.

Neither the Assistant Commissioner nor the Commissioner (Appeals)
accented any oTthe two contentions. It was held that the respondent
lid failed to prove that the incidence of duty in respect of the
imported goods had not been passed on.

on appeal filed by the aaaeasee. the Trtbunal allowed Xhe
same fcllowf.^; the decisions Bombay H.gh Cjun^r
Pesticides ''"dial Limited V. union o/ ̂  aeclde as m

"rtr^'th': aterserhad'Tass^d incidence of duty to thewhethe, the require consideration,
■consumer. That conrenu judgment dated
Accordingly, we ^Excise and Gold (Control) Appellate
/6.7.1999 of the Custo • ^^^ide the appeal by the
Tribunal, New Delhi and direct ^ ̂ ^ether the incidence of
assessee afresh on the question passed on by the
duty on the impdrted raw material had been passe
importer to any other person.
Civil Appeal Nos. 5688-89/1995. Mo 921

•  ,n View of the decision of this Court In Clvil Appeal No. 921
of 1992, this appeal is allowed.
Civil Appeal NOS. 16890. 16894.and 16885 of 1996

iLlew of the decision of this Court in Civil Appeal No, 921
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classification of the goods. Ultimately the respondent succeeded
and the Collector (Appeals) Bombay directed the refund of the
excess duty paid. 13 applications for refund were filed and the
Assistsmt Collector grouped them as follows.

(i) Claims based on bill of entries at serial number 1-6 in
the list which were received by the department on
22.6.1989.

Claims relating to bills of entries at serial numbers 7-
9 and

Claims arising out of rest of the 4 bills of entries.
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incorrect. We, therefore, allow this appeal, set aside the judgment
of the.Tribunal and direct it to decide the appeal of the Revenueafresh on the question as to whether the principle of unjust
enrichment would, on facts, apply or not.^

Civil Appeal No. 27,11 of 1999
In view of the decisibn of this Court in Civil Appeal No. 921

of 1992 we allow this appeal, set aside the judgment of theTribunal and direct it to decide the appeal of the Revenue afreshon the question as to whether the principle of unjust enrichment
would, on facts, apply or not.

Civil Appeal No. 6113 of 1999
In a claim for refund of duty, the respondent raised twocontentions. Firstly that the duty had not been passed on to theconsumer and the principle of unjust enrichment did not apply.

The second contention was that in any event, in view of thedecision of the Bombay High Court in the case of Solar Pesticides(India) Limited Vs. Union of India (Supra) the principle of unjustenrichment was not applicable in cases of captive consumption.
Neither the Assistant Commissioner nor the Commissioner (Appeals)accented any oTthe two contentions. It was held that the respondentlid failed to prove that the incidence of duty in respect of theimported goods had not been passed on.

on appeal filed by the aaaeasee. the Trtbunal allowed Xhesame fcllowf.^; the decisions Bombay H.gh Cjun^rPesticides ''"dial Limited V. union o/ ̂  aeclde as m
"rtr^'th': aterserhad'Tass^d incidence of duty to thewhethe, the require consideration,■consumer. That conrenu judgment datedAccordingly, we ^Excise and Gold (Control) Appellate/6.7.1999 of the Custo • ^^^ide the appeal by theTribunal, New Delhi and direct ^ ̂ ^ether the incidence ofassessee afresh on the question passed on by theduty on the impdrted raw material had been passeimporter to any other person.Civil Appeal Nos. 5688-89/1995. Mo 921

•  ,n View of the decision of this Court In Clvil Appeal No. 921of 1992, this appeal is allowed.
Civil Appeal NOS. 16890. 16894.and 16885 of 1996iLlew of the decision of this Court in Civil Appeal No, 921



of 1992, these appeals are allow
ed, judgments nf fv, ^

are set aside the result of wh
ich is that the t ^ Court

the respondents stand dismis
sed. ^ Petitions filed by

Civil Appeal No. 1565 o
f 1999

Tribunal upheld the order o
f the Collent^

followmg the decision of Bombay
 High Court in ; ^^PPeals)

(India) Limited Vs. Union of Ind
ia (supral In • P^sXicides

of th,s court CM. ApU, No'T/fo .ggT
allowed, judgment of the Tribun

al is set r'

Tribunal did not go into the
 ouest- Inasmuch as the

had been passed 1 or ̂  the T^h°" ? 
------ duty

-fresh. . Tribunal should decide the appeal

Civil Appeals NO. 54O7-5409 and 625i of 
1999

- The Tribunal, following the
 H /

Court in Solar Pesticide's case (I 
-f the Bombay High

refund on the ground that the pHnclpte of 
°f

not apply in the case of eant
M J"®'=""<^hment does

decision in CM, Appeal No. 92. of 19°9?
"T'°"- °f our

tJombay High Court has been 
' 'he decision'of the

Revenue are allowed, No costs. 
appeals of the

R.D.
Order ^^corditxgiy
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CIVIL WRIT JURISDI
CTION

Before M.Y. Eqbal. J.'

1999

May. 5.

AbdulJalil Beg."

The State of Bihar, and 
ors.

Bihar Board's Miscellaneous 
Rules, 1958—Rule 168—

provisions of—explanation was a
sked for from the petitioner for

renlv.!!'"rf® ! h=f»te the authority
 and he submitted detailed

or er passe against him of stoppage of one
 Increment with,

cumutove effect-provisions of Rule 
168 of Bihar Boards

Miscellaneous Rules. 1958, whethe
r complied with.

'he petitioner a stenographer was
 asked to explain

by letter dated 19.7.1989 as to why 
he did not place the flies and

kept the files with him and he ad
mitted to have filed a detailed

reply to the said allegation and th
e Deputy Commissioner. Palamau

by his Older dated 1.8.1990 stopp
ed one increment payable to the

petitioner with cumu
lative effect: 

'

Held, that Rule 168 of th
e Bihar Board's Miscellan

eous

Rules. 1958 have been fully
 complied with by the respo

ndeni

authority before passing t
he impugned order of stop

page of one

increment of the petiti
oner with cumulative eff

ect.

Application .under Artic
le 226 of the Constitut

ion of

India.

The facts of the case ma
terial to this report are

 set out

in the judgment of M.Y
. Eqbal, J.

Mr. Ram Kishore Pras
ad for the petitioner.

JC to GA for the re
spondents.

M.Y. Eqbal, J. In thi
s writ, application the 

petitioner has

prayed for quashing 
the order passed by t

he respondent' no. 2.

Deputy Commissioner. P
alamau at Daltonganj. v

ide Memo No.

1134/Estt. dated 1.8.90
 and also the order dated

-21.11.96 passed

the Commissioner in
 Service Appeal . No. 

4/94. whereby one

increment, payable to
 the petitioner has been s

topped with

qomulative effect. 
^ ^

^

SltUnfi at Ranch! Be
nch.

Civil Writ Jurisdi
ction Case No. 3

296 of 1997 (R).
 In the matter o

f an

application under A
rticle 226 of the Co

nstitution of India.
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SltUnfi at Ranch! Bench.
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matter of an

application under Article 226 of t
he Constitution of India.
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2. The brief facts of the case is that the petitioner is working

in the post of Stenographer in the Palamau Collectorate and

according to the petitioner, he has been perforrhing his duty very

diligently without any laches and negligence. It is stated that all

of a sudden, the petitioner was , asked an explanation by th
e

Subdivisional Officer, Latehar, vide letter dated 19.7
.89 for not •

putting up some files, for which the petitioner said to have bee
n

responsible. The petitioner filed a detailed reply on 22.7.89 to th
e

Subdivisional Officer. Latehar and he further submitted th
e detailed

fa«ts and circumstances for non-submission of t
he concerned

files. It is further alleged by the petitioner that the Subdivisiona
l

Officer Latehar was biased against him, although the petitioner

was working under Deputy Collector Incharge, Garhwa but the

Sub-divisional Officer complained to the Deputy Collector. Palamau

by making false allegation against him. It is stated that the Deputy

Commissioner. Palamau did not call any report from the concerned
officer where the petitioner was posted and after considering the

1 eply of the petitioner the Deputy Commissioner Palamau passed
3he impugned order for stopping of one increment with cumulative

effect. T he petitioner filed an appeal before the Commissioner,
Palamau Division, Daltonganj but the Commissioner dismissed

appeal and confirmed the order passed by the Deputythe

Commissioner.

3 A counteraffidavit has been filed on behalf of the
the petmoner was found

r  the petitionerreasonable onnortiiniHr + i, petitioner and he was given

but the saZ lTs Zn,
Commissioner. It is furth ° ^ unsatisfactory by the Deputy
having responsibility for placing^mt
of LRDC. Latehar before S D o i ! a^'^r the order
him. It is further stated that the SDO
against him rather he uf-o _ ' latehar was not biasedwas fully awa

4. I have heard
re with the facts of t

the case.

for the petitioner and JC t^GA Prasad, learned counsel
5. Mr. Ram Kishore Prasad Ipq

attacked the impugned order ac counsel, very vehemently

principle of natural justice. According to violative of
impugned order of punishment k,. . ^^^cned counsel, thepunishment by way of stoppage ol/>ne increment
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without initiating a regular departmental proceeding is wholly

illegal, arbitrary and malafide. The learned counsel further

submitted that the Deputy Commissioner ought to have given

reasonable opportunity of, hearing to the petitioner before passing

the impugned order. In this connection. learned counsel drawn my

attention to Rule 166 of the Bihar Board's Miscellaneous Rule
s,

1958 (hereinafter referred to as "the Rules) I do not find much

force in the submission of the learned counsel. Rule 166 of the

. Rules does not apply in the facts and circumstances of the case.

Rule 166 provides that no order of dismissal, removal or reduction

in rank shall be passed by a Government servant without informing

him in writing of the grounds on which it is proposed to take

action and he should be afforded a reasonable opportun
ity of

defending himself. It further provide? that the grounds on which

it is proposed to take action shall be reduced to the form of a

definite charge or charges which shall be communicated to the

petitioner charged"together with a statement of allegation on

which each charge is based. Rule 167 further lays down the

procedure for conducting a departmental proceeding before passing

an order of dismissal, removal or reduction in rank. In fact, in the
Rule 168 applies, which reads as under ;—

Censure, withholding of Increments, etc. and recoveiy from pay.-

Without prejudice to the provisions of rule 166 no order Imposing the

following penalties viz

instant case,

"168, (a)

(a)

(b)

(0

censure,

withholding of increments or promotions Including stoppage at an

efficiency bar.

recovery from pay of whole or part of any pecuniary loss caused, to
Government by negligence or. breach of order or (other than an order

based on facts which have led to his conviction in a criminal court or
by a court Martial, or an order superseding him for pronrotion to a
higher post on the ground of his unfitness for the post),
on a Government servant, shall be passr-d unless he has been given
an adequate opportunity of making a representation thai he may
desire to make and such representation. If any has been taken Into
consideration before the order Is passed :

Provided lha. lha re,u„e„a„,s'of U„s paragraph
reasons lo be recorded In wrIUng. be waived where there Is dimeully
Ibservlng them and where they can be waived without Injustice to the
officer concerned.
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2. The brief facts of the case is that the petitioner is working
in the post of Stenographer in the Palamau Collectorate and
according to the petitioner, he has been perforrhing his duty very
diligently without any laches and negligence. It is stated that all
of a sudden, the petitioner was , asked an explanation by the
Subdivisional Officer, Latehar, vide letter dated 19.7.89 for not •
putting up some files, for which the petitioner said to have been
responsible. The petitioner filed a detailed reply on 22.7.89 to the
Subdivisional Officer. Latehar and he further submitted the detailed
fa«ts and circumstances for non-submission of the concerned
files. It is further alleged by the petitioner that the Subdivisional
Officer Latehar was biased against him, although the petitioner
was working under Deputy Collector Incharge, Garhwa but the
Sub-divisional Officer complained to the Deputy Collector. Palamau
by making false allegation against him. It is stated that the Deputy
Commissioner. Palamau did not call any report from the concerned
officer where the petitioner was posted and after considering the
1 eply of the petitioner the Deputy Commissioner Palamau passed
3he impugned order for stopping of one increment with cumulative
effect. T he petitioner filed an appeal before the Commissioner,
Palamau Division, Daltonganj but the Commissioner dismissed

appeal and confirmed the order passed by the Deputythe

Commissioner.

3 A counteraffidavit has been filed on behalf of the
the petmoner was found

r  the petitionerreasonable onnortiiniHr + i, petitioner and he was givenbut the saZ lTs Zn,
Commissioner. It is furth ° ^ unsatisfactory by the Deputyhaving responsibility for placing^mt
of LRDC. Latehar before S D o i ! a^'^r the orderhim. It is further stated that the SDO
against him rather he uf-o _ ' latehar was not biasedwas fully awa

4. I have heard
re with the facts of t

the case.for the petitioner and JC t^GA Prasad, learned counsel
5. Mr. Ram Kishore Prasad Ipq

attacked the impugned order ac counsel, very vehemently
principle of natural justice. According to violative of
impugned order of punishment k,. . ^^^cned counsel, thepunishment by way of stoppage

ol/>ne increment
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without initiating a regular departmental proceeding is wholly
illegal, arbitrary and malafide. The learned counsel further
submitted that the Deputy Commissioner ought to have given
reasonable opportunity of, hearing to the petitioner before passing
the impugned order. In this connection. learned counsel drawn my
attention to Rule 166 of the Bihar Board's Miscellaneous Rules,
1958 (hereinafter referred to as "the Rules) I do not find much
force in the submission of the learned counsel. Rule 166 of the

. Rules does not apply in the facts and circumstances of the case.
Rule 166 provides that no order of dismissal, removal or reduction
in rank shall be passed by a Government servant without informing
him in writing of the grounds on which it is proposed to take
action and he should be afforded a reasonable opportunity of
defending himself. It further provide? that the grounds on which
it is proposed to take action shall be reduced to the form of a
definite charge or charges which shall be communicated to the
petitioner charged"together with a statement of allegation on
which each charge is based. Rule 167 further lays down the
procedure for conducting a departmental proceeding before passing
an order of dismissal, removal or reduction in rank. In fact, in the

Rule 168 applies, which reads as under ;—
Censure, withholding of Increments, etc. and recoveiy from pay.-
Without prejudice to the provisions of rule 166 no order Imposing the
following penalties viz

instant case,

"168, (a)

(a)

(b)

(0

censure,

withholding of increments or promotions Including stoppage at an
efficiency bar.

recovery from pay of whole or part of any pecuniary loss caused, to
Government by negligence or. breach of order or (other than an order
based on facts which have led to his conviction in a criminal court or
by a court Martial, or an order superseding him for pronrotion to a
higher post on the ground of his unfitness for the post),
on a Government servant, shall be passr-d unless he has been given
an adequate opportunity of making a representation thai he may
desire to make and such representation. If any has been taken Into
consideration before the order Is passed :

Provided lha. lha re,u„e„a„,s'of U„s paragraph
reasons lo be recorded In wrIUng. be waived where there Is dimeully
Ibservlng them and where they can be waived without Injustice to the
officer concerned.



65
V0L.LXXX(2y THE INDIAN LAW REPORTS

Note-The full procedure iftdicated In clause 
(i) and (li) of rule 166

need not be followed in such cases. It will
 be sufficient if the officer

concerned is jgiven an opportunity of explaining the cha
rges against him

and the .explanation so submitted is taken into co
nsideration before orders

are passed."

5. It is, therefore", clear that no order Imposing min
or

penalties like censure, withholding of increment or re
covery of

pecuniary loss caused to the Government by neglige
nce or breach

of order shall be passed unless the Government se
rvant has been

given adequate opportunity of makirig a representatio
n and without

considering the representation that may be filed by 
the said

Govemement servant. Even this opportunity of filing represen
tation

can be waived where there is difficulty in observing the rule. In
 the

notes of the said lyile it has been specifically mentioned that in

- such a case rule 166 need not be followed. In other words,
 thei'e

is .no need of giving opportunity of filing reply or representation in

certain circumstances before passing the order of stoppage of

increment. 1 am, therefore, of the definite opinion that in case of

imposing minor penalties as contemplated under Rule 168 against

Government servant, a regular departmental proceeding is hot
required to be initiated ps contended by the learned counsel

appearing for the petitioner. 
•

admitted P"'tloner himself

date^la ̂^s^for vide letter
dated 19.7.89 for not placing the files and keeping the flies with

toThe s'dT°"" 'hat he filed a detailed reply
contended thS^thr Depute ̂^"^'1'''"'' petitioner
impugned order has not applied hrZa"
•' appearrthatto^D^ order of the Deputy Commissioner
order and has taken inuT ̂  omrnissioner has passed a detailed
by the petitioner eration the explanation submittedby the petitioner. The Deputrrr r. '
facts and cirpumot-r, ^ further considered allfacts and circumstances of thf ®®»oner further considered all

guilty of charges levelled against htm Th^r
also re-appreciated the facts ana ,4 "^"^^®®^oner in appeal

that the charges levelled against m-
there was full application of mind by the Depute Co"" ""1
do jBot find any reason to differ with the findLrr
Deputy Commissioner and J
impugLa order. Commissioner in passing the
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8 AS noticed above. Rule 168.of the Rules has been fullyo,,+Vinritv before uassing the8 As noticed aoove, rt.un- 
^

complied with by the respondent-authority before passing the
taZgned order. In that view of the matter, 1 do not find any ment
in this writ application, which Is accordingly dismissed.

R.D.

Application dismissed.
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CIVIL WRIT JUMSDCTION

 Before M.Y. Eqbal J.'

 1999
July. 1. 

Rcim Kisliore Singh."

_ V. . ■

SLaic of Bihar & ors.

Dismissal—order ol—passed by Suprintendent
 of Police,

after enquiry officer in departmental proceeding found
 the charges

against the petitioner proved—acquittal by Sessions Co
urt in

Criminal case—whether the order of punishment of th
e petitioner

could be set aside.

The petitioner, a writer constable in police stati
on was

charged of raping an unmarried girl and a departmental proceed
ing

was initiated against him and the enquiry officer after reco
rding

idence of the girl and other witnesses came to a finding that t
he

charge against the delinquent was proved and the SupeiTnten
dent

lonC of .dismissal against him which was
end^'n criminal case against the petitioner

SM hav? f ^^^hout the victim
girl having been examined.

IS based''c,r" departmental enqulty
Jurisdlctton the M r" f
finding of fact. should not Interfere with the said

punishment omedeLo^'''?""^'^ proceeding or the order ofof Sessions Court atumr, ."uT! decision
Arh T ^^quitting the delinquent.

Constituhon^onndi'a?^^'^ Articles 226 and 227 of the
The f

in the judgment 
report are set out

JC to GP I for the State.
M.Y. Eqbal. j. in this application tv,

for quashing the order_£^.m...,i passed'b^T°"^'
Silling at Ranchl Bench ^ ^ ^ respondent no.

Civil Wril Jurisdiction Case -No 230^ r ,o ^

applicalion under Articles 9or ■ of 1991 (R) 1,,226 and 227 onu ConsllttlCon 'ot'S' ""
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3. Superintendent of Police. West Singhbhu
m. Chaibasa and also

for setting aside the order passed by the res
pondent no. 2. Deputy

Inspector-General of Police. South Chotana
gpur Range. Ranchi in

appeal filed by the petitioner against the ord
er of dismissal of his

seiwice.

2. The petitioner was charged with the offenc
es of committing

rape on Sukarmani Ho. an unmarried girl of the same police

station. The charge against the petitioner 
was that while he was

posted as writer constable at Dumaria Po
lice Station on 26.5.86

he stai'ted dragging away Sukarmani Ho 
at about 7.30 PM, who

was returning from Dumaria hat along 
with his aunt Mangali Ho

and sister-in-law. Bilmati Ho. Wh
en she tried to raise alarm the

petitioner shut her mouth and lifted her t
o a nearby bush and

committed rape on her. A criminal ca
se was also registered under

Sections 366/376 IPG being Dumaria 
P.S. Case No. 9 of 1986. A

departmental proceeding was initiated and t
he enquiry officer,

after recording the evidence of the witnes
ses, came to a finding

that the charge levelled against the petition
er was proved. On the

basis of the'finding of the enquiiy officer 
the Superintendent of

Police. Chaibasa passed the final order of dismis
sal of the services

of the'petitioner. A copy of the impugned order has been
 annexed

as Annexure 1 to the writ application. The pel
itionc-r then preferred

an appeal before the respondent no. 2. whirl, was a
lso dismissed.

3 Mr M M. Prasad, learned coun.si I a|jpiaiing lor the

petitioner, assailed the impugned order.s as being illegal and

whiilly without Jurisdiction. Learned counsel firstly subm
lued that

^  r-v narte and neithrr Ihr nu-ino
 of

the enquiry was conducted ex parte
 ^ .

'  • f mental procryhiig \vas ever

charge nor any nonce of the depain 
f . , ; o

issued or served on the petitioner. Learned tyunsml lurlher

submitted that even the memo of the entiuii
y rcpi.i i was no

supplied to the petitioner nor a second show cause 
no ice was

Issued before passing the order of dismissal. Uarned

submitted that although a criminal case was
 '■eS'S

Section 366/376 IPC bitt from perusal of the same it would appeaj
that no case under Section 376 IPC was
a case under Section 354 IPG. Learned counsel
that the petitioner was ultimately acquitted
tire learned Assistant Sessions Judge. Ghatsh.la ■" S'ss.o^rs 7, ,a
No. 30/96. A copy of the said Judgment has been attached and
marked as Annexure 1/B to the supplemenfa,y all.dav.t l.letl by

petitioner on 24.6.99.
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3. Superintendent of Police. West Singhbhum. Chaibasa and also
for setting aside the order passed by the respondent no. 2. DeputyInspector-General of Police. South Chotanagpur Range. Ranchi in
appeal filed by the petitioner against the order of dismissal of his
seiwice.

2. The petitioner was charged with the offences of committingrape on Sukarmani Ho. an unmarried girl of the same police
station. The charge against the petitioner was that while he was
posted as writer constable at Dumaria Police Station on 26.5.86he stai'ted dragging away Sukarmani Ho at about 7.30 PM, who
was returning from Dumaria hat along with his aunt Mangali Ho
and sister-in-law. Bilmati Ho. When she tried to raise alarm thepetitioner shut her mouth and lifted her to a nearby bush and
committed rape on her. A criminal case was also registered under
Sections 366/376 IPG being Dumaria P.S. Case No. 9 of 1986. Adepartmental proceeding was initiated and the enquiry officer,
after recording the evidence of the witnesses, came to a finding
that the charge levelled against the petitioner was proved. On the
basis of the'finding of the enquiiy officer the Superintendent ofPolice. Chaibasa passed the final order of dismissal of the servicesof the'petitioner. A copy of the impugned order has been annexedas Annexure 1 to the writ application. The pelitionc-r then preferredan appeal before the respondent no. 2. whirl, was also dismissed.
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4. In the counter affidavit filed by the respondents, it is
stated that after committing the offence of rape on 26.5.86 the
vjpetitioner proceeded on leave from 27.5.86 and he remained
absent " from his duty till 3.2.87. It is further stated that the •

-petitioner intentionally left the place just after a day of occurrence
knowing about the seriousness of the offence and the violent move

of the public against him due to his misconduct. The respondents

further stated that the deinirtmental proceeding was drawn and

efforts were made by the conducting officer to serve the copy of the

charge and the statement of allegations but the same could not be
served as the petitioner was absent from his duty and was not

available at the head quarter. The respondents have filed copies of
the memo of different dates in support of the fact the efforts were
made for serving the chargesheet and the notices regarding the
departmental proceeding. Lastly it is stated in the counter affidavit
that several intimations were sent to the petitioner through the
respondent no. 4 where he was posted by wireless message and
.registered post to attend the proceeding on the date fixed and to
submit his explanation and to cross examine the prosecution
witnesses but the petitioner never appeared before the conducting
officer.

/

4. From perusal of the impugned order of dismissal, it
appears that in the departmental proceeding the victim girl
Sukarmani Ho was examined. Besides her, Mangli Ho and
Gangadhar Ho and the then officer-in-charge of Dumarla and one
more officer Shiv Kumar Singh were examined. The Disclplinaiy
authority, after considering the evidences of the above nam7d
witnesses, found that the chartf^ ii ^ loove nameame Charge levelled against the netitioner

no n.4r>a. beforfl to
of which ihe Im'it enquiry officer, on the basis
respond,i, ' passed by the eohcerned

enquliy': flnfmg or the dtpartmenta,
exercise of writ jurisdiction shn . . this Court, in
finding of fact In this conn t- " interfere with the said
judgment of the Supreme Court ̂  ̂rcTsT oTb'^C^
Union of India & ors (19961 1 UJ (set Sa'

6. Learned counsel for thf»

judgment of acquittal passed by the Addmona^^Se^^^^^'^'^^
sessions trial. From perusal of ̂he judgmemLue juagment, it appears that only
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the mother of the victim girl was examined as prosecution witness
no. 1 but she was declared hostile. It does not appear fiom the
judgment that prosecution side took any step for the examination
of other prosecution witnesses including the victim gnl the doctor
and I.O. rather from the judgment it appears that the Sessions
Court closed the evidence and passed the judgment^holding that
charges have not been proved. Even if there be any finding of the
Sessions Court, the disciplinary proceeding or the order of
punishment cannot he set aside. Be that as it may it is a sorry
state of affairs that a police officer, who is protector of the society,
committed such type of offence in or near his police station The
conduct of the petitioner of taking leave after commission of the
offence and remained absent for six months, itself proves the guilt
against him.

7. Having regard to the entire facts of the case and the
totality of the circumstahces, 1 am of the opinion that the order of
punishment passed by the respondent authority needs no
interference by this Court. This writ application is, therefore,
dismissed. 

R.D.
Application dismissed.
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Application dismissed.
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REVISIONAL CRIMINAL

 Before G.S. Chaube, J. '

1999

September. 9. 

PanveJ Alam."

V.

The SLaLe of Bihar.

■  Code of Criminal Procedure, 1973 (Central
 Act No. II of

1974), section 227 discharge—accused charged u
nder sections

224. 324. 307, 332. 333. 353. 379 and 427 read wi
th section 511

of the Penal Code. 1860 and section 27 of the Arms Act
. 1959—

ynless it is proved the accused was of unsound mind 
and was

incapable of committing any crime he could not get the 
benefit of

section 84, of the Penal Code. 1860—accused whether
 could be

discharged-crucial point of time for ascertaining the state of m
ind

e accused is the time when the offence was committ
ed.

Held, that unless it is established by evidence that in fac
t

an accused charged with crime was suffering from any me
ntal

disease, he cannot expect his discharge. It is settled th
at t

establish that an act Is not an offence under sectLTS 1 P C u
must proved that at the time of the commission of the act th

e

accused by reason of unsoundncss of min
H

either knowing the nature of thc-act or .1^®° 'ncapable of
wrong or contrary to law, 

either

Held, further, that iliis pica nn et ^
stage on the basis of evidence. decided at the trial

code 
401 Of the

The facts Of them the judgment of q.S. Chaube'^.V"
^/

for the
s. M.K. Deu BV fr ' ■

petitioner. > , ' ' ^"d/> K. Lai/c. Advocates

None for the State.
j The 1

chgllenglng the order date^ 9nT.'"°"" t" this court

SiUiiijf at Ranchi Bench ~ ^ the First Assistant

 CriminaPRevision No. 400 of 1998 fpi .
passed by the First Assistant Session^ i dated 25 11 iqqs
No. 73/97. S.T. No. 135/98. ® in AhilyapuJ P s Case
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Sessions Judge of Giridih made in Ses
sions Trial No. 135 of 1998

declining to discharge him under sec
tion 227 of the Cbde of

' Criminal Procedure on the ground
 that being a person of unsound

mind, he was uncapable of commi
tting any crime as provided

under section 84 of the Ind
ian Penal Code.

2. Short facts of the case are th
at in the night between

9.12.1997 and 10.12.1997 the offic
er incharge of Tarstand Police

Out Post within Ahilyapur Police Sta
tion in the district of Giridih

arrested the petitioner under sectio
n 42 read with section 409 Cr.

P.C. He bi'ought the petitioner to the Out Post and st
arted

interrogating him. At about 1.00 a.r
ri. he felt call of the nature.

Therefore, leaving the petitioner inside the Out Post with 
a

constable to watch him. he went ou
t. In the meantime. the

petitioner picked up the service 
revolver of the said officer-

incharge which had. been left on the table, and fired at the

constable causing gun-shot injury to him. On
 the alarm raised by

the constable, the officer incharge of the
 Out Post and some others

arrived. There was an attempt t
o persuade and disarm the

petitioner, but the petitioner went on sho
oting from the firearm

causing injuries to some others. Ultimatel
y, he was overpowered

when shot at causing injuries to hi
s lower limbs. Inside the Out

Post, the petitioner was found using yet 
another country-made

pistol which had been kept in safe custody. 
He was also fdurid.

burning and thereby destroying currency notes 
worth Rs.16.000/-

which had been kept by the officer in charge
 concerned and the

constable in their respective boxes the locks of wh
ich the petitioner

had opened by using keys there of which were eas
ily available

inside the Out Post. Consequently, the 'officer i
ncharge of the

Taratand Out post submitted a written information 
report to the

officer incharge of Ahilyaur P.S. disclosing commission 
of offences

under sections 224/ 324/ 307/ 353/ 332/ 333/4
27/379 read

With section 511 of Indian Penal Code and section 27 
of the Arms

Act. Investigation followed and on completion thereof, c aiges
heet

showing commission of the said offences was subrni e and
cognizance taken. In due course, the case was committed to th

e
court of sessions and made over to the first Assistant

 Sessions

Judge for trial.

3  It appears that on being Injured before he was

overpowered, the petitioner was sent to a hospital at Gind.h; f.on
there he was sent to RMCH, Ranchi for 

he

custody. He was suspected to be of unsound nund, The.efore.
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REVISIONAL CRIMINAL

 Before G.S. Chaube, J. '

1999

September. 9. 

PanveJ Alam."

V.

The SLaLe of Bihar.

■  Code of Criminal Procedure, 1973 (Central Act No. II of
1974), section 227 discharge—accused charged under sections
224. 324. 307, 332. 333. 353. 379 and 427 read with section 511
of the Penal Code. 1860 and section 27 of the Arms Act. 1959—
ynless it is proved the accused was of unsound mind and was
incapable of committing any crime he could not get the benefit of
section 84, of the Penal Code. 1860—accused whether could be
discharged-crucial point of time for ascertaining the state of mind

e accused is the time when the offence was committed.
Held, that unless it is established by evidence that in fact

an accused charged with crime was suffering from any mental
disease, he cannot expect his discharge. It is settled that t
establish that an act Is not an offence under sectLTS 1 P C u
must proved that at the time of the commission of the act the
accused by reason of unsoundncss of minH
either knowing the nature of thc-act or .1^®° 'ncapable of
wrong or contrary to law, either

Held, further, that iliis pica nn et ^
stage on the basis of evidence. decided at the trial

code 401 Of the

The facts Of them the judgment of q.S. Chaube'^.V"
^/

for the

s. M.K. Deu BV fr ' ■
petitioner. > , ' ' ^"d/> K. Lai/c. Advocates

None for the State.
j The 1

chgllenglng the order date^ 9nT.'"°"" t" this court
SiUiiijf at Ranchi Bench ~ ^ the First Assistant
 CriminaPRevision No. 400 of 1998 fpi .
passed by the First Assistant Session^ i dated 25 11 iqqs
No. 73/97. S.T. No. 135/98. ® in AhilyapuJ P s Case
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Sessions Judge of Giridih made in Sessions Trial No. 135 of 1998
declining to discharge him under section 227 of the Cbde of
' Criminal Procedure on the ground that being a person of unsound

mind, he was uncapable of committing any crime as provided

under section 84 of the Indian Penal Code.

2. Short facts of the case are that in the night between

9.12.1997 and 10.12.1997 the officer incharge of Tarstand Police
Out Post within Ahilyapur Police Station in the district of Giridih
arrested the petitioner under section 42 read with section 409 Cr.
P.C. He bi'ought the petitioner to the Out Post and started
interrogating him. At about 1.00 a.rri. he felt call of the nature.
Therefore, leaving the petitioner inside the Out Post with a
constable to watch him. he went out. In the meantime. the
petitioner picked up the service revolver of the said officer-
incharge which had. been left on the table, and fired at the
constable causing gun-shot injury to him. On the alarm raised by
the constable, the officer incharge of the Out Post and some others
arrived. There was an attempt to persuade and disarm the

petitioner, but the petitioner went on shooting from the firearm
causing injuries to some others. Ultimately, he was overpowered
when shot at causing injuries to his lower limbs. Inside the Out
Post, the petitioner was found using yet another country-made
pistol which had been kept in safe custody. He was also fdurid.
burning and thereby destroying currency notes worth Rs.16.000/-
which had been kept by the officer in charge concerned and the
constable in their respective boxes the locks of which the petitioner
had opened by using keys there of which were easily available
inside the Out Post. Consequently, the 'officer incharge of the
Taratand Out post submitted a written information report to the
officer incharge of Ahilyaur P.S. disclosing commission of offences
under sections 224/ 324/ 307/ 353/ 332/ 333/427/379 read
With section 511 of Indian Penal Code and section 27 of the Arms
Act. Investigation followed and on completion thereof, c aigesheet
showing commission of the said offences was subrni e and
cognizance taken. In due course, the case was committed to the
court of sessions and made over to the first Assistant Sessions
Judge for trial.

3  It appears that on being Injured before he was
overpowered, the petitioner was sent to a hospital at Gind.h; f.on
there he was sent to RMCH, Ranchi for he
custody. He was suspected to be of unsound nund, The.efore.
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was sent to Ranch! Institute of Neuropsychlatry and
 Allied Sciences

(RINPAS) at Ranch!. There he was treated for schiz
ophrenia. After

being cured of his mental illness the petitioner w
as transferred to

judicial custody and when it came for framing of cha
rge (s) to

commence trial, a bid was made by, and on behalf 
of, the

petitioner to secure his discharge in accordance with t
he provisions

of section 227 of the Code of Criminal Procedure/ H
owever, the

first Asstt. Sessions Judge, Giridih, declined to discharg
e - the

petitioner on the ground that there was suffic
ient ma:terial for

presuming that he committed offences under sect
ions "224/ 324/

307/ 353/ 323/ 333/ 427/ 379 read with section 5
11 of Indian

Penal Code. Hence, this application.

4. Mr. M.K. Dey, learned counsel for the petitioner submit
ted

that since the conduct of the petitioner at the time of the alleged

occurrence disclosed that, in all probability, he was .suffering from

some mental disease, he was protected by section 84/lPC. T
here

lore it was a fit case for discharge of the accused person under
section 227 of the Code of Criminal Procedure.

5. As usual, nobody is present on behalf of the State to

re^te the contention. However, on going through the impugned
order and the lower court records, 1 find that there was little scone
for the First Assistant Sessions Judge of Giridih for discharging

hL''thr„Trt"''° accused before him. Undisputed facts aretnat the petitioner was apprehended by the officer 
, r

Taratand Out Post suspecting that he was likelv tn 
°

cogni^ble offence and was bright to the O^f^os frT"The petitioner picked up the service re^r oflre
at the constable who wn« • officer and shot

some shots causing 
f-ed

ultimately, overpowerred by^caui^g gun
said that whatever he did e Sunshot injury to him. It is

custody. The petmoner wtsT "f ^ P<""='=
notes worth several thousandr destroyed currency
occupants of the Out Post Th f inside by the

materials collected in support
the petitioner committed offenrc«!^^il safely presume that

Section 84/lPC lays down that nothingTan oto^ ""T
by a person who. at the time of doing ft by reasor'^r
of^mind is incapable of knowing the natnr/. ""^^"ridness

is doing what was either wrong or contrary to fow'^hT ""l'
submitted by the learned counsel for the petitioner [hi the facts
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and circumstances attending the occurrence clearly
 show that the

petitioner was of unsound mind at the particular ti
me and this

fact was further supported by the medical evide
nce. On this

ground it has been submitted that since the petitioner was

incapable of committing the crime due to unsoundness
 of his

mind, he csuinot be proceeded against for commit
ing the crime

alleged. However, crucial point of time for ascertaining the
 state of

mind of the accused is the time when the offe
nce was committed.

Whether the accused was in such a state 
of mind sp as to be

entitled to the benefit of section 84/IPC ca
n only be established

from the circustances which preceded, at
tended and followed the

crime. In other words, unless it is establis
hed by evidence that, in

fact, an accused charged with crime was 
suffering from any

mental disease, he cannot expect his discharge
. It is settled that

to establish that an act is not an offence under sect
ion 84/lPC it

must be proved that at the time of the commission of the 
act, the

accused by reason of ■ unsoundness of rnind was incapable of

either knowing the nature of the act or that the act was
 either

wrong or contrary to law. Law presumes every person of the a
ge

of discretion to be sane unless contrary is proved. Therefor
e, in my

opinion, it would be most dangerous to admit the plea of insanity

at the stage of framing charge upon arguments, derived mere
ly

from the conduct of the accused attending the crime or subseque
nt

thereto because the possibility of the crime having been committ
ed

during'lucid interval cannot be ruled out. Therefore, simply

because at the subsequent stage the petitioner was found to be

suffering from schteophrenla and was treated for the same, he was
not entitled to be discharged. Only if In course of tnaf. it is found
that at the time of commission of the offence, he was suffering
from unsounnesS of mind, he may plead for his acqultta taMng

refuge to the provisions of section 84 of the Indian Penal Code.
.  6. in the result, this application fails and Is here by
dismissed. 

S.D.

Application dismissed
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(RINPAS) at Ranch!. There he was treated for schizophrenia. After
being cured of his mental illness the petitioner was transferred to
judicial custody and when it came for framing of charge (s) to
commence trial, a bid was made by, and on behalf of, the
petitioner to secure his discharge in accordance with the provisions
of section 227 of the Code of Criminal Procedure/ However, the
first Asstt. Sessions Judge, Giridih, declined to discharge - the
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and circumstances attending the occurrence clearly show that the
petitioner was of unsound mind at the particular time and this
fact was further supported by the medical evidence. On this
ground it has been submitted that since the petitioner was
incapable of committing the crime due to unsoundness of his
mind, he csuinot be proceeded against for commiting the crime
alleged. However, crucial point of time for ascertaining the state of
mind of the accused is the time when the offence was committed.
Whether the accused was in such a state of mind sp as to be
entitled to the benefit of section 84/IPC can only be established
from the circustances which preceded, attended and followed the
crime. In other words, unless it is established by evidence that, in
fact, an accused charged with crime was suffering from any
mental disease, he cannot expect his discharge. It is settled that
to establish that an act is not an offence under section 84/lPC it
must be proved that at the time of the commission of the act, the
accused by reason of ■ unsoundness of rnind was incapable of
either knowing the nature of the act or that the act was either
wrong or contrary to law. Law presumes every person of the age
of discretion to be sane unless contrary is proved. Therefore, in myopinion, it would be most dangerous to admit the plea of insanity
at the stage of framing charge upon arguments, derived merely
from the conduct of the accused attending the crime or subsequent
thereto because the possibility of the crime having been committedduring'lucid interval cannot be ruled out. Therefore, simply
because at the subsequent stage the petitioner was found to besuffering from schteophrenla and was treated for the same, he was
not entitled to be discharged. Only if In course of tnaf. it is foundthat at the time of commission of the offence, he was sufferingfrom unsounnesS of mind, he may plead for his acqultta taMngrefuge to the provisions of section 84 of the Indian Penal Code.
.  6. in the result, this application fails and Is here by
dismissed. 

S.D.
Application dismissed
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CIVIL WRIT JURISDICTION

Before M.Y. Eqbal, J.'

1999

October. 4.

Gunjan Mukheijee."

V.

Union of India and others.

Constitution—Articles 12 and 226 —whether 
Central Fuel

Research Institute a wing of Council of Scientif
ic and Industrial

Research is an 'Authority" within the meaning of Article 1
2 of the

Constitution—whether respondents were 'justified iri supplying

the question set with answer-sheets for mechanical engineering

instead of Environmental Engineering—maintainability of.

Held, that in the light of the principles laid down by the
Apex Court in AJay Hasia's case (1) and Ramchandranan Iyer's
Case (2) and also regard being had to the facts stated by the
petitioner in the writ petition and the Supplementary affidavit

Central Fuel Research Institute which is a wing of Council of
Scientific and Industrial Research is an 'Authority' within the
meaning of Article 12 of the Constitution and consequently the
writ application filed by the petitioner is maintainable.

^ Held, further, that the advertisement clearly specified the
academic background expected of the applicants to L ^ ^
engineering. However, an opportunity was extended ""t ""Z
candidates of civil engineering by erantina L ̂̂ ^^^ded to the
appear in the written test. Therefore there H P^^'^^ission to
malafide intention on the part of the appear any

question set with answersheet of meeh'^^^^'°? supplying
petitioner. chanical engineering to the

Case laws discussed.

in the Judgment are set out

RamBalakMahfn q,- ' '
Laik for the petitioner. counsel. M.M. Banetjee and S.K.

Silting at Ranchi Bench.

C.W.J.C. No. 2762/1998 fR) in
of tlie Constitution of India." ^ application under Article 226

(1) (1981) A.l.R. (S.C.) 487. '
(2) (1984) A.l.R. (S.C.) 541.
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Mr. A.K. Trivedi, S.C.C. for the respondents.

M.Y. Eqbal, J. In this writ application the petitioner has

prayed for issuance of an appropriate writ, directing the responde
nts

to forthwith take written examination of the petiti
oner in the

branch of Civil Engineering after declaring that the exam
ination

held by the respondents for recruitment is illegal, arbitiary 
and

mala fide. Further declaration has been sought for to
 the effect

that the action of the concerned respondent in giving t
he question

paper of Mechanical Engineering to the petitioner in the wri
tten

examination was mala fide.

2. Petitioner's case is that he is a graduate
 in Engineering

having passed Bachelor of Engineering examinatio
n with Civil

Engineering'in first class in the year. 1998. The petitio
ner has a

good academic back ground with 80.5%. marks in matric
ulalion

examination and 80-5% in Intermediate Science ex
amination. In

the year 1998 an advertisement was published in the Employmen
t

News in the month of July. 1998 regarding recruitmen
t in the

vacant post of group IV (i) in Central Fuel Research Institute.

Dhanbad in which the candidates, inter alia, with qualification
 of

1st class Bachelor of Engineering with not less than 65% mark
s

were made eligible to apply for the aforesaid vacant posts. It is

stated the advertisement did not specify the names of the particular

discipline as a condition precedent for the eligibility. However, the
advertisement stated that Candidates for Scientific (Group IV)

need to have impressive academic background in applied Science
t  V, mechanical, mineral or Environmental disciplines.

i° .us "iSmTnfon the whole was not specific on the point ofdisciplines of Englnee,-ing fac^V^ ̂ prnZ fo™ P-crtTedln
advertisement the petitio his qualiflcaUon as Bachelor
the advertisement civil Engineering with 69.3<>/.

df Engineeiing (ci\ ) cnmtinised by the authorities and
marks. The application petitioner along with
admit card was issued in ^-nondent no. 3, Controller of
instructions contained therein ^ ^^at the written test
Administration. The specifying the disciplines
Will be on the paLlein of contended that the

Which are to be covered respect as the same did not
instructions'were not complie oeoerate groups of questions

mention as to whether there wou • . candidates of

for seperate disciplines to be answered by tn
'^"Cspective disciplines.
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Mr. A.K. Trivedi, S.C.C. for the respondents.
M.Y. Eqbal, J. In this writ application the petitioner has

prayed for issuance of an appropriate writ, directing the respondents
to forthwith take written examination of the petitioner in the
branch of Civil Engineering after declaring that the examination
held by the respondents for recruitment is illegal, arbitiary and
mala fide. Further declaration has been sought for to the effect
that the action of the concerned respondent in giving the questionpaper of Mechanical Engineering to the petitioner in the written
examination was mala fide.

2. Petitioner's case is that he is a graduate in Engineering
having passed Bachelor of Engineering examination with Civil
Engineering'in first class in the year. 1998. The petitioner has a
good academic back ground with 80.5%. marks in matriculalion
examination and 80-5% in Intermediate Science examination. In
the year 1998 an advertisement was published in the Employment
News in the month of July. 1998 regarding recruitment in thevacant post of group IV (i) in Central Fuel Research Institute.
Dhanbad in which the candidates, inter alia, with qualification of
1st class Bachelor of Engineering with not less than 65% markswere made eligible to apply for the aforesaid vacant posts. It is
stated the advertisement did not specify the names of the particulardiscipline as a condition precedent for the eligibility. However, theadvertisement stated that Candidates for Scientific (Group IV)
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Petitioner's further case is that as per syllabus prescribed

for GATE examination, question of Environmental are exclusively

asked in the Civil Engineering category of the GATE Examination.

In GATE there is no separate paper of environmental engineering.

The petitioner alleged that he was expecting that the questions on

Environmental Engineering would be allotted to him which would

justify the GATE pattern and-accordingly he was prepared for the

same. The petitioner accordingly appeared on the scheduled date

in the examination in the centre, namely. Father Agnel School,
Gautam Nagar, New Delhi. It is stated that when he sat in the

examination, he found that the question set with answer sheets

for mechariical engineering were given to him for answer. The
petitioner never expected such a situation and was bewildered. It
IS stated that in GATE paper Environmental Engineering is not
included under Mechanical Engineering. The petitioner protested
0 tie invigilator about the set of questions given to.him. The

expressed his inability to intervene in the matter.
ci loners case is • that he learnt from the candidates that

have been set including the

been Eriv^onmental Engineering but the petitioner has
thrsid f appear in his own subject as
^thoulhthe s/ not given to him for Lswer
of EnvlronmentaTEnffr^ mnnh in existence and question set
The petitioner, thereforrXf^Ttoft^"'"'"'''^
acted in a most '• ? ^hat. respondent nos. 2 to 4 have

shutting the opportunitTtrthTpethtolS-To™'^ srratic manner Int-Mer to favour candidates o^heir crceT^bC^

taking preliminaiy ob^ectlol^^^^/^^^^ respondents, besides
1 lie writ application, it is intJ^^ i- maintainability of
clcarl\- spells out that the ^ ^he advertisement
background applied science cr^"® impressive academic

. HtiN-ironmental Engineering were^i'^H ^^^^ral andu'cv set in the disciplines of appUedTo^ Accordingly test papers
Kil l ii ical and Electronics Engineering ^i^^mical engineering-
Mi:chanical Engineering and Mineral Engineering.
were based on the structure and papers

,  Ihe GATE paper Is set for a duitin oJ 1
of mostly multiple choice questions and som! oonslsts

ome questions involvinti
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elaborate calculation steps. For the CFRI test papers all questions

were of multiple choice type with one correct answer for each

question. It is stated that the advertisement clearly specified the

academic background expected of the applicants. Glvil Engineering

background had not been asked for. An opportunity had thus

been extended to the candidates of Civil Engineering by granting

them permission to appear in the written test and, therefore, there

cannot be any element of mala fide intention. It is stated that the

Environmental Engineering is an inter-disciplinary field. The subject

related to Environmental science and Engineering are prescribed

as' elective course by many universities for the disciplines of civil,

mechancial, chemical and applied science etc. Thus the questions

related to environmental engineering find place in many disciplines.

4. I have heard Mr. Ram Balak Mahto, learned Sr. counsel

appearing on behalf of the petitioner and Mr. A.K. Trivedi, learned

S.C.C.G.

5. Learned counsel appearing on behalf of the respondents

has vehementally argued on the preliminaiy objection taken by

the respondents that Central Fuel Research Institute is not a State

within the meaning of Article 12 of the Constitution and. therefore,

no writ lies against C.S.I.R. or its constituent Institutes. In this

connection learned counsel heavily relied upon a direct .decision of

the Supreme Court in the case of Sabhcyit Tewary V. Union of
India and others reported in AIR 1975 S.C.1329.

6. I will first deal with the preliminary objection raised by
the learned counsel for the respondents as to whether Council of
Scientific & Industrial Research is a State within the meaning of
Article 12 of the Constitution and, therefore, the writ petition is
not maintainable. In this connection I would like to refer and
quote the extract of the advertisement issued by the respondent-
Central Fuel Research Institute, Dhanbad of appointment of
technical persons in the Institute which reads as under

"CENTRAL FUEL RESEARCH INSTITUTE, DHANBAD
BIHAR, 828 108

fCSIR Ministry of Science & Technology. Goyt. o India
CAREER OPPOimJmY FOR RESEARCH DEVELOPMENT. DESIGN
& ENGINEERING PROFESSIONALS)

Advertisement N,^. R/E/1/1998.

CENTRAL FUEL kESEARCH INSTITUTE (CFRI) is a premier
R & D Centre of the dovernment of India within the ounci
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Scientific & Industrial Research is a State within the meaning of
Article 12 of the Constitution and, therefore, the writ petition is
not maintainable. In this connection I would like to refer and
quote the extract of the advertisement issued by the respondent-
Central Fuel Research Institute, Dhanbad of appointment of
technical persons in the Institute which reads as under

"CENTRAL FUEL RESEARCH INSTITUTE, DHANBAD
BIHAR, 828 108

fCSIR Ministry of Science & Technology. Goyt. o India
CAREER OPPOimJmY FOR RESEARCH DEVELOPMENT. DESIGN
& ENGINEERING PROFESSIONALS)

Advertisement N,^. R/E/1/1998.
CENTRAL FUEL kESEARCH INSTITUTE (CFRI) is a premier

R & D Centre of the dovernment of India within the ounci
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Scientific & Industrial Research. It is India's leading and largest
centre in Coal Science and Technology. It is the first Government
R&D Organisation to have acquired ISO 9001 certification. Its
main campus is in Dhanbad, Bihar and out station units are
situated at Nagpiir, Bilaspur, Ranchi and Raniganj. The Institute

is actively promoting joint technology programmes with industry
in coal preparation and Carbonisation. Energy Resources
assessment Sold and liquid Fuels, Energy Efficiency and Wasle

Management it is intended to intensify activities in the areas of

environmental impact assessment and energy efficiency studies

New areas of research could also be opened up depending upon
the expertlise and its need for the country."

in the counter affidavit no facts and materials have been

disclosed to show that the respondents-Institute is not a State
within the meaning of Article 12 of the Constitution save and
except the respondents only relied upon the decision of the Apex
Court in the case of Sabhyit Tewary V. Union of India and ors. (1).

7. On the other hand, in the supplementary affidavit filed
by the petitioner it is, inter alia, stated that the memorandum of ■
Association of the Council of Scientific & Industrial Research
Institute would reveal that the object of the council is to
implement and give effect to the resolution moved by the Hon'ble
Dewan Bahadur Sir A. Ramaswami Mudaliar, Hon'ble Member of

°f the Govt. of India and passed by
bv November, 1941 and accepted
General in r f'T ̂  recommended to the Governor
Fund be constituted f' ̂  called the Industrial Research
development ,n t2 co!^t.^ LrtharnBudget for an annual r provision be made in the
period of five years. The ° lakhs to the Fund for a
industrial/applied researcr^'of^ scientific and
activities are research ana a , importance, its major
industrials in the Publlc/prlvmrseTtor'and''"t?
object Is of research and developmer of a®'
improvement of indegenom^ to i P^^nt of and continuous
development of Imported technoloji^'.°VaLur ,h
been mentioned in the sunnio.^ 4. other objects have

finr-oi s^ffidavit includingarrangements with foreign scientiflo or^o •

exchange of scientists, study tours, trainrn^^n^'^'^ institutions for
/T 1 ^ ^ 1 g in specialised areas of
ll) (1975) AIR. (SC.) 1329
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science and technology conddctlng Joint projects,
assistances In the cstabllshement of sclentlhc mstitut^^^^^^^
other matters. The memorandum further
has to maintain proper and annual account "8 ̂  P»^"de
sheet in such form as may be prescribed by the Central
consultation with the Controller and ̂ "dltor General of Ind^^^^^ The
accounts of the Society Is to be audited only by the Controllei and
Auditor General. It Is- provided that the d°ndit.ons o se^me ̂
ofneers and staff of the society Is to be governed by
Civil Services (Classifleatlon, Control and Appeal) Rules and the
Central Civil Services (Contract) Rules.

8. In Sabhajit Tewary's case the ApeX Court took the view
that since the Council of Scientific-Industrial Institute (CSIR) is a
society registered under the Societies Registration Act, it does not
have a statutdiy character like the Oil and Natural Gas Commission
ni- the Life Insurance Corporation or Industrial Finance Corporation.
n is a Society incorporated in accordance with the provisions of ■
!he Societies Registration Act. Their Lordships, therefore, held that
rSIR being a society registered under the Societies Registration
A 4 r.nt be held to be a department of the Government and is
fs^r or Authority within the meaning of Article 12 of the
constitution of

9. in tne e which fell for considi rahon was as to
1981 SO 487 the the Societies Remstration Act
whether a Society reg definition of Stale within the
is an Authority "^^^"crnstrtutlonl In that case the writ
meaning of Article 42 o _ admission made in the
petitioner challenged shrinagar which is one of the
.Regional Engineering College, India. The college
colleges in the country sponsore .. „ -nd management was
was established and its admims r jammu & Kashmir
can-led on by the SocleV regis'--=d
Societies Registration A .
lordships held as under i- ̂  immaterial for this purpose

" We may, point out tha ^ statute or under a
whether the Corporation instrumentality or
Statute. The test is how it is created,
agency of the how the juristic person is
The inquiry has to be brought into existence. The

*^400 may bH strutoT Corporation created by aCorporation may uc a
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Statute or it may be a Govt. company or a Company formed ^
under the Conpanles Act, 1956 or it may a society registered

under the Societies Registration Act 1860 or any other

similar statute. Whatever be its genetical origin, it would be

an 'authority' within the meaning of Article 12 if it is an

instrumentality or agency of the Government and that

would have to be decided on a proper assessment of the

facts in the light of the relevant factors. The concept of

instrumentality or agency of the Government is not limited

to a Corporation created by a Statute but is equally applicable

to a Company or Society in a given case, it would have to

be decided on a consideration of the relevant factors,

whether the Company or Society is an instrumentality or
agency of the Government so as to come within the meaning
of expression 'authority' in Article 12.

It is also necessary to add that merely a juristic entity
may be an 'authority' and, therefore, 'State' within the
meaning of Article ,12, it may not be elevated to the position
of 'State' for the purpose of Arts. 209, 310 and 311 which
m a place in Part XTV. The definition of 'State' in Art. 12
w ich includes an 'authority' within the territory of India or

^  government of India is not limited in its
oart^'rv ^ virtue of Article 36, to
Constitution Ind heLHhe'^luri Provisions of the
'State' for the Juristic entity which may be
ttrputie ^
Constitution Th^t • u provisions of the
AgraJ V HW 1 " °f 'his court In S.I..
'«70SCli50raT" ® 363 : (AIR
Article 311 have no r<=i involving the applicability of
10- Their lordi before us".AJay Hasia's case (supS rendered in

court applied for determinine thi which the
one laid down in the IntemaiT was the same as the
approved by their lordships nampf Authority's case and
instrumentality or agency' of Council was an
observed that the implicity assented lordships
Council were ap agency of the governmPnt^r^°®^^^°''
be an 'Authority'. But, havin/ rp,.. ? undoubtedly
enumerated in the judgement, the court held^^^ ^^^^ous features

that the council v/as
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not agency of the Government and hence could not be regarded as
an 'Authority'.

11 Again the decision in the Sabhqjit Tiwary s case (supra)
has been considered by the Apex- Court in the case of P.K.
Ramchandranan AyerV. Union of India and others reported in AIR
1984 S.C. 541. Their lordships have held

"Much water has flown down the Jamuna since the dicta in
Sabhajit Tiwary's case and conceding that it is not specifically
overruled in later decision, its ratio is considerably watered
down so as to be a decision confined to its own facts. The
case is wholly distinguishable on the facts apart from the
later indicia formulated by the court for ascertaining whether

a body is 'other authority' within the meaning of Article 12.
A mere comparison of the history of ICAR as extensively set
out hereinbefore and the setting up of CIIR would clearly
show that ICAR came into existence as a department of the
Government, continued to be an attached office of the
Government even though it was registered as a society and
wholly financed by the Government and the taxing power of
the State was invoked to make it financially viable and to
which independent research institutes set up by the
Government were transferred. None of tiese features was
nresent in the case of CSIR and, therefofb, the decision in
Lbhajit Tewary's case would render pb assistance and
would be clearly distinguishable. '
12 In the light of the principles laid down by the Apex

rr . ■ 7 fc,,oral and Karpcharidranan Iyer's caseCourt in A/ay Has las , . ^ Yxa^ to the facts stated by the
(supra) and also regard bei supplementary affidavit, I
petitioner In the writ petition Central Fuel
am of the opinion that the Jr sclentlflc and
Research Institute which is a " « j^ganlng of Article
Industrial Research is an Authori y application filed
12 of the constitution and consequently the wm app
by the petitioner is maintainable. consideration is whether

13. The next question then fa s _ question set with
the respondents were ^Engineering instead of supplying
answersheets for Engineering. From perusal of
question of Environment ^ has been clearly»
advertisement ^^""^''"^^^^nstitute peeds highly ■ motivated and
stated that the respondent-Inst ^ ^ jq^l personnel to work
competent professionals and support technical p
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enerav/r^o""'" d^'clopment and applications In the
power sectorr'^^ focussing primarily on coal, steel and

impressive acsH for scientific (Group IV). need to have-"'^kground In applied science or In chemical,

preSlv I'eiTT engineering disciplines and
With 1 professional experience, Chemestry Graduates-th mo ecular modeling experience and engineers ̂ th de'gn

commit p. modeling and computer application, tech
nology

Gommerciahsation project management, marketing and bu
sinels

development interests were especially made eligible to apply fo
r

^ e said post. It is. therefore, clear that persons having impr
essive

ademic, background in applied science, chemical mp
nh

^mineral and environmental engineering were needed.

14. From perusal of the counter affidavit it

test papers were set In the following disciplines ®

(i) Applied Sciences.

(ii) Chemical Engineering.

(iii) -Electrical and Electronics Engineering
(iv) Environmental Engineering.
(v) Mechanical Engineering, and
(vi) MinerSl Engineering.

15. It further appears that th.^ j 
- *

the academic background expected" =P«ifled
engineering background had not been , applicants. Civil

opportunity was extended to the cand a However an
granting them permission to appear in engineering by
does not appear any mala ^ bitten'test Tt tl f

respondents in sunnlv^ intention on therefore, .

mechancial engineerinp t 'i^^stion set with
the vvrit petition the petir P^"tioner. Althoueh''-^'^^'^®^^®^

candidates that separate stated that

■  including the question of question papers h'"^
is not supported by anv ̂ "'''''^""^ental engineeriL

r-"-s'^^h
'  ̂̂ -^^^'-sorlcali;e'xptmed k'in pTrf

wm ̂pliraul'^IJf cannTb
-• ";---Hcafionls.aclX^y-—

■^PP'icalton diimissed.
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MISCELLANEOUS CRIMINAL

Before Deoki Nandan Prasad. J. 

2000

August. 22.

Jj^roz Ahmad and anr."

V.

The State of Bihar and anr.

Railway Protection Force Act. 1957 (Central Act no. XXIII

of 1957). section 20 (3)—whether applicable where the Officers of
Railway -Protection Force had committed the acts of theft and
assault while conducting seai-ch and iseizure in business premises
of the complainants—whether sanction of superior officer was

essential for the prosecution of the accused persons.

The Chief Judicial Magistrate took cognizance after enquiry
by Judicial Magistrate against the accused Officers of Railway
Protection Force under sections 380. 452. 384. 504 and other

sections oi" the Penal Code. 1860 for forcibly searching the

business premises of the complainants and assaulting, abusing

cind snatching money from their pocket. The accused-petitioners

took the plea that the cognizance taken against them was bad for

want of sanction for their prosecution as they were government

servants cind had acted in discharge of their official duties.

Held, that the allegations as levelled in the complaint

primafacie establishes and constitutes the offences about assault.

• abusing and theft. In order to attract the provisions of section 20

(3) of the Railway Protection Force Act, 1957, there must be direct

and reasonable nexus between the criminal act attributed to the

accused and the oifficial dischai"ge of the duty. The act of committing

theft and assault cannot be said to have been done in discharge

official duty and as such the prosecution without previous

sanction of sanctioning authority is essential,

Held, further, that it cannot be said that the petitioners-

a-ccused were in any way connected with discharge of their oflicial
dtity for the alleged offences.

Case laws discussed.

^  Applications by accused persons.
Sitiint; at Ranchi Bench. r

Criminal Misc No. 5311 of 1995 and Or Misc. No. 3®
of an application under section. 482 of the Code of Crirnnial Procedure.
In Cr Misc No. 36 of 1995 (R) S.N. Singh and anr Petitioners.
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The facts of the cases material to "
this report are set

out in the judgment of Deoki N
andan Prasad, J.

M/S M.M. Baneijee. B. Chatteij
ee and S.K. Laik Advocates

for the petitioners.

Shri T.R. Bq/q/, Advocate for
 the State.

D.N. Prasad : J; Both the above cas
es heard together as the

matter involved are similar in natur
e and both the petitioners are

involved in both the cases which are 
being disposed of by this

common judgment.

2. The petitioners fUed the applicatio
n under Section 482 of

the Code of Criminal Procedure for qua
shing the entire criminal

proceeding initiated against the petitioners
 including the order

dated 2.11.1995 passed, in Complaint Cas
e No. 287 of 1995 and

1-11-1995 passed in Complaint Case No. 
352 of

995 by the Chief Judicial Magistrate, Ranchi wh
ereby and

whereunder the Judicial Magistrate took cogniz
ance bv an order

dated 28.11.1995 and 21.11 1995 holdintf
 T^r- r • ^

■  . , noidmg pnmafacie case mad
e

out against the petitioners under Seetlons 380/452
/384/^ir H

other offences of the Indian Penal Code, 
84/504 and

3. Brief facts of the prosecution case 
a<? Qfo+ ^ •

No. 5311 of 1995 (R) is that on 8.11.1995 a
t aho r ih

officers and four constables of R.P.F. in their offlp- ̂
to complainants part of office-cum-godown f
registration No. BRA 8657. The ^ on a Jeep bearing

disclosed by their name plates on thXTfL^^i 7^ ""
Nos. 1 and 2. The petitioner Nos. 1 and T 

petitioner

that they» would take search of h' l°Id-the cqmplainant'

complainant asked them inrespert f ̂ S°<^own whereupon the

which both the petitioners annoved 
against on

Collar and pushing him to the i catching the complainant's

him that he has no business to 
go^own and told

take search without warrant Th question and they would

politely to give in writing the srnnd ^ ̂ °"^P^^iriant requested them

they want to see the relevant ̂
verification. Thereafter both documents for their

complainant with slaps, fists and fn Persons assaulted

the almirrah. Thereafter the ncft- complainant to open

2>00/- kept in the a.^t^h e'sh b"" ® — °f I'-
°py or purchase S.U.o. and photo co"pyPy papers concerning

86
PATNA SERIES

VOL. LXXX (2)

purchase from other parties. The informant also forced t
he

petitioners to sign four sheets of blank pa
pers putting two carbon

papers under each of them and accused No
. 1 also took out a sum

of Rs. 900/- from complainant's pocket a
nd golden chain from the

neck while the accused No. 2 took ou
t complainant s watch from

his wrist. Accordingly the complaint
 petition was filed before the

court of Chief Judicial Magistrate,
 Ranchi who examined the

complainant on 14.8.1995. Thereafter, o
ne P.W. Sheo Kumar-

^a.s also examined by the Chief
 Judicial Magistrate and

the case was transferred to the c
ourt of Shri S.K. Upadhayaya

Juducial Magistrate. 1st Class. Ranc
hi who examined the witnesses.

After inquiry, the learned Magistrate took cognizance for th
e

offences as stated above.

4. The allegation as made out in
 Criminal Misc. No. 36 of

1995 (R) is that on 18.11.1995 it
he petitioners took search of

godown of M/S Ashok Kumar Sahu. for 
which a case being No.

16/95 was registered illegally but again on 14.8.1995 the

petitioners/accused persons took search of godown of the

complainant near M.M. Enterprises. Hazarib
agh Road. Ranchi and

said re-rolling'Mill on the basis of same v
ery search warrant dated

3 8 1995 and seized illegally and wrongful
ly 11 pieces of cut pieces

rail'scrap seize 2' to 5' in length and a false
 case being R.P.F. Case

No 17/95 was filed. Consequent upon a re
lease petition filed on

behalf of the complainant. The complainant al
so objected against

Illegal seizure by the accused and when the complain
ant objected^

Illegal sc jr assaulted the petitioner no. 1 and

the accused Persons/petmoners assauh ̂
took out a sum of „,thout his fault. Again the

Bhartl who was arrested 
3,^,^

accused persons visited the re rom
 g

warrant and illegally seized IB ^ p p 19/95 against the

accused lodged another case ® The Chief Judicial

complainant and his son Rajc.sli 
,.11.1595 3.,^

Magistrate examined the transferred to the court of Shri

,  thereafter ordered that e cas nlaSs. Ranchi for inquiry.

-Auit Kumar. Judicial , Magislrate fork cognizance

After inquio-. the learned 
^ecUi.us 380/452/

against the petitioners for the o^nce u
384/219/ 323 other eounsel appearing on behalf

5. Mr. M.M. Banerjee. _ complainants are

of the petitioners ^f theft of Railway property

involved in serveral cases i P .
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The facts of the cases material to "this report are setout in the judgment of Deoki Nandan Prasad, J.
M/S M.M. Baneijee. B. Chatteijee and S.K. Laik Advocatesfor the petitioners.

Shri T.R. Bq/q/, Advocate for the State.
D.N. Prasad : J; Both the above cases heard together as thematter involved are similar in nature and both the petitioners areinvolved in both the cases which are being disposed of by thiscommon judgment.

2. The petitioners fUed the application under Section 482 ofthe Code of Criminal Procedure for quashing the entire criminalproceeding initiated against the petitioners including the orderdated 2.11.1995 passed, in Complaint Case No. 287 of 1995 and
1-11-1995 passed in Complaint Case No. 352 of995 by the Chief Judicial Magistrate, Ranchi whereby andwhereunder the Judicial Magistrate took cognizance bv an order

dated 28.11.1995 and 21.11 1995 holdintf T^r- r • ^■  . , noidmg pnmafacie case madeout against the petitioners under Seetlons 380/452/384/^ir Hother offences of the Indian Penal Code, 84/504 and
3. Brief facts of the prosecution case a<? Qfo+ ^ •No. 5311 of 1995 (R) is that on 8.11.1995 at aho r ihofficers and four constables of R.P.F. in their offlp- ̂to complainants part of office-cum-godown fregistration No. BRA 8657. The ^ on a Jeep bearingdisclosed by their name plates on thXTfL^^i 7^ ""Nos. 1 and 2. The petitioner Nos. 1 and T petitionerthat they» would take search of h' l°Id-the cqmplainant'complainant asked them inrespert f ̂ S°<^own whereupon the

which both the petitioners annoved against onCollar and pushing him to the i catching the complainant'shim that he has no business to go^own and toldtake search without warrant Th question and they wouldpolitely to give in writing the srnnd ^ ̂ °"^P^^iriant requested themthey want to see the relevant ̂
verification. Thereafter both documents for theircomplainant with slaps, fists and fn Persons assaultedthe almirrah. Thereafter the ncft- complainant to open2>00/- kept in the a.^t^h e'sh b"" ® — °f I'-°py or purchase S.U.o. and photo co"py

Py papers concerning
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purchase from other parties. The informant also forced thepetitioners to sign four sheets of blank papers putting two carbonpapers under each of them and accused No. 1 also took out a sumof Rs. 900/- from complainant's pocket and golden chain from theneck while the accused No. 2 took out complainant s watch fromhis wrist. Accordingly the complaint petition was filed before thecourt of Chief Judicial Magistrate, Ranchi who examined thecomplainant on 14.8.1995. Thereafter, one P.W. Sheo Kumar-^a.s also examined by the Chief Judicial Magistrate andthe case was transferred to the court of Shri S.K. UpadhayayaJuducial Magistrate. 1st Class. Ranchi who examined the witnesses.After inquiry, the learned Magistrate took cognizance for theoffences as stated above.

4. The allegation as made out in Criminal Misc. No. 36 of1995 (R) is that on 18.11.1995 ithe petitioners took search ofgodown of M/S Ashok Kumar Sahu. for which a case being No.16/95 was registered illegally but again on 14.8.1995 thepetitioners/accused persons took search of godown of thecomplainant near M.M. Enterprises. Hazaribagh Road. Ranchi andsaid re-rolling'Mill on the basis of same very search warrant dated3 8 1995 and seized illegally and wrongfully 11 pieces of cut piecesrail'scrap seize 2' to 5' in length and a false case being R.P.F. CaseNo 17/95 was filed. Consequent upon a release petition filed onbehalf of the complainant. The complainant also objected againstIllegal seizure by the accused and when the complainant objected^Illegal sc jr assaulted the petitioner no. 1 andthe accused Persons/petmoners assauh ̂took out a sum of „,thout his fault. Again theBhartl who was arrested 3,^,^accused persons visited the re rom gwarrant and illegally seized IB ^ p p 19/95 against theaccused lodged another case ® The Chief Judicialcomplainant and his son Rajc.sli ,.11.1595 3.,^Magistrate examined the transferred to the court of Shri,  thereafter ordered that e cas nlaSs. Ranchi for inquiry.-Auit Kumar. Judicial , Magislrate fork cognizanceAfter inquio-. the learned ^ecUi.us 380/452/against the petitioners for the o^nce u384/219/ 323 other eounsel appearing on behalf
5. Mr. M.M. Banerjee. _ complainants areof the petitioners ^f theft of Railway propertyinvolved in serveral cases i P .



1 1.8.1993, no case was reglstereraj-"" rr

3/95 •Th" i-eSlsteTdT 'H' on the
IVoiii their own stetim oonduct of

lo ,h„ ™,!!'"™'=nts that no co„, " ==orch also falsified

same

No^o. 16/95.'The Whole stoiw k

'""" '•?'™ ZTol- o.so falsified
11.8.199nut'the o" thcrwore pi-r"

- oo co ■rnt'fet'on'' '^^^beThr "^ng;:
'3.8.19I5 whar th he (Mangri , „ "o" os there
=obmitCea that there Ts'nra? '^"'""'ootod on'ul Tqn

illegality in thp • *1995. It is also
 ™P"gned order to be
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and the cases are pending against them and the petitioners are
the officials of R.P.F. and they had conducted the raid on the basis
of search warrant but without complying Section . 20 (3) of the
Railway Protection Force Act. 1957. the order taking cognisance
against the petitioners is illegal. It is also submitted that not a
single document in connection with the articles alleged was
produced by the complainant during the raid and the petitioner
no. gave several notices to the opposite party No. 2/complainant
to produce relevant papers/documents but they (complainant)
failed to produce any document what-so-cver in support of
genuiness or ownership of the articles. It is further argued that

oth the petitioners are in Central Govt. Services and as such 
sanction under section 197 (2) Or. P.O. is essenH=,i r '
against the petitioners but there is no t- P^secution
eases. The raid was conducted by the petitio^^ i^^^ instant
within their official duties arid the whole covered
falsely against the petitioners after thought ̂ Th°"i
also placed reliance in the case re t ^ ̂  learned counsel
942 and 1996 (1) All P.l.R. pageT99^ P-L-J.R. page

6. On the other hand Mr. T.R Baiai tv, T
appearing on behalf of the opposite oarUeT ^^^^ned counsel
that the Railway Protection Force has no ^°"l^^nded before me
raid in the godown of the complainant a ^°^duct the
It IS also submitted that no any search d" l^heft of cash,
produced at the relevant time and the whatsoever was
into the godown of the opposite party anT^'^ ^oi-cibly entered
money as well ks they assaulted the no ,''°"'"^»tted theft of
which does not come in the purview of murcilessly

urther argued that the whole stoiy as mad ^ isItself falsified from the report submittS petitioners

search made on
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entterfered at this stage. It is also submitted that the similar

application under section 482 Or. P.O. was filed earlier in similar

nature of case and this court already dismissed the application

vide Cr. Misc. No. 2341 of 1990 (R).

7. In order to appreciate the rival contentions of the

learned counsel for the opposite parties, it is desirable to ^uote

Section 20(3) of Railway Protection Force Act. 1957 which reads as

follows : '

•■Protection of Acts of members of the Force : ' •

•■(1) In any suit or proceeding against any superior qificer or member of

the Force for any act done by him in the discharge of his duties, it

shall be lawful for him, to plead that such act was done by him

under the orders of a competent authority :

(2) Any such plea may be proved by the production of the order

directing the act. and if is so proved, the superior oITicer or member

of the Force shall thereupon be discharged from any liability in

respect of the act so done by him. notwithstanding any defect in the

jurisdiction of the authority which issued such order :

(3) Notwithstanding anything contained in any other law for the time

being inforce. any legal proceeding, whether civil or criminal, which

may lawfully be brought against any superior oFicer or rhember Ipr

anything done or intended to be done under the- powers conferred

by. or in pursuance of. any provision of this Act or the rules

thereunder shall be commenced within three months after the act

complained of shall have been committed and not otlterwise: and

notice in writing of such proceeding and of cause- thereof shall be

,  given to the person concerned and his superior officer at least one

month before the commencement of such proceeding."

8. There is specific allegation against both the petitioners

that they abused the complainant and also assaulted with fist and

slaps and they also committed theft of Rs. 2100/- and Rs.900/-
along with' golden chain, wrist watch etc. The witnesses also
supported the case during inquiry before the Magistrate. It is

evident that the raid was conducted on 11.8.1995 but admittedly

the case against the (Complainant was registered on 13.8.1995
being Case No. 16/95 (Vide Cr. Misc. No. 5311 of 1995). It fuither
appears that one Mangara Lohar was arrested on 13.8.1995 and
the copy of the seizure said to haye been handed over to Mangara
though the complainant Ashok Kumar Sahu was present at the
spot on 11.8.1995 during the search but no reason assigned as to
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and the cases are pending against them and the petitioners are
the officials of R.P.F. and they had conducted the raid on the basis
of search warrant but without complying Section . 20 (3) of the
Railway Protection Force Act. 1957. the order taking cognisance
against the petitioners is illegal. It is also submitted that not a
single document in connection with the articles alleged was
produced by the complainant during the raid and the petitioner
no. gave several notices to the opposite party No. 2/complainant
to produce relevant papers/documents but they (complainant)
failed to produce any document what-so-cver in support of
genuiness or ownership of the articles. It is further argued that
oth the petitioners are in Central Govt. Services and as such 

sanction under section 197 (2) Or. P.O. is essenH=,i r '
against the petitioners but there is no t- P^secution
eases. The raid was conducted by the petitio^^ i^^^ instant
within their official duties arid the whole covered
falsely against the petitioners after thought ̂ Th°"i
also placed reliance in the case re t ^ ̂  learned counsel942 and 1996 (1) All P.l.R. pageT99^ P-L-J.R. page

6. On the other hand Mr. T.R Baiai tv, Tappearing on behalf of the opposite oarUeT ^^^^ned counsel
that the Railway Protection Force has no ^°"l^^nded before me
raid in the godown of the complainant a ^°^duct the
It IS also submitted that no any search d" l^heft of cash,
produced at the relevant time and the whatsoever was
into the godown of the opposite party anT^'^ ^oi-cibly entered
money as well ks they assaulted the no ,''°"'"^»tted theft of
which does not come in the purview of murcilessly
urther argued that the whole stoiy as mad ^ isItself falsified from the report submittS petitioners
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entterfered at this stage. It is also submitted that the similar
application under section 482 Or. P.O. was filed earlier in similar
nature of case and this court already dismissed the application
vide Cr. Misc. No. 2341 of 1990 (R).

7. In order to appreciate the rival contentions of the
learned counsel for the opposite parties, it is desirable to ^uote
Section 20(3) of Railway Protection Force Act. 1957 which reads as
follows : '

•■Protection of Acts of members of the Force : ' •

•■(1) In any suit or proceeding against any superior qificer or member of
the Force for any act done by him in the discharge of his duties, it
shall be lawful for him, to plead that such act was done by him
under the orders of a competent authority :

(2) Any such plea may be proved by the production of the order
directing the act. and if is so proved, the superior oITicer or member
of the Force shall thereupon be discharged from any liability in
respect of the act so done by him. notwithstanding any defect in the
jurisdiction of the authority which issued such order :

(3) Notwithstanding anything contained in any other law for the time
being inforce. any legal proceeding, whether civil or criminal, which
may lawfully be brought against any superior oFicer or rhember Ipr
anything done or intended to be done under the- powers conferred
by. or in pursuance of. any provision of this Act or the rules
thereunder shall be commenced within three months after the act
complained of shall have been committed and not otlterwise: and
notice in writing of such proceeding and of cause- thereof shall be

,  given to the person concerned and his superior officer at least one
month before the commencement of such proceeding."

8. There is specific allegation against both the petitioners
that they abused the complainant and also assaulted with fist and
slaps and they also committed theft of Rs. 2100/- and Rs.900/-
along with' golden chain, wrist watch etc. The witnesses also
supported the case during inquiry before the Magistrate. It is
evident that the raid was conducted on 11.8.1995 but admittedly
the case against the (Complainant was registered on 13.8.1995
being Case No. 16/95 (Vide Cr. Misc. No. 5311 of 1995). It fuither
appears that one Mangara Lohar was arrested on 13.8.1995 and
the copy of the seizure said to haye been handed over to Mangara
though the complainant Ashok Kumar Sahu was present at the
spot on 11.8.1995 during the search but no reason assigned as to
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why the copy of the same was not handed over to the complainant
on the same day and why the case was not registered on the same

day. Annexure-3 is dated 16.8.1995 the accused Maiigara-Lohra
was forwarded to the court on 13.8.1995 (Annexure-2).

u. . x,®' Criminal Misc. No. 36/95 (R). it is evidentthat the raid was conducted on 14.8.1995 and seizure was also

made on the same day but the report was submitted on 16 8 1995

and one accused Shankar Bharti was forwarded in the said case.

10. Learned counsel appearing for the petitioners submitted

that this stage that the opposite parties also involved In several

cases in connection with theft of railway articles but that
 much

cannot falsify the prosecution case totally. The allegations as

levelled in the complaint prlma facie establish and constitute the
offences about assault, abusing and theft. It is well settled that '
order to attract the provisioin of Section 20131 nf 

n

protection Force Act there must be direct and reasoratle nS
between the criminal act attributed to the accused nnH tr, r-r-

discharge of the duty. The act of commlSnHheft and? f
cannot be said to have been done In discharge of official d,
as such the prosecution without previous sa f ^
sanctioning authority is not essential.

11. It is also settled that in case of
officer in discharge of his duty, there of public

prosecution and sanction is not required lodging

A.I.R. 1997 S.C. page 2102). Moreover the be made in

Act is not absolute and has been confined Action under the

done in discharge of official dutv respect to any act

the

12. Thus in that view of the matte

petitioners/accused were in anv said that
tiarge of their official dutv fnr- connected with the -discharge of their official dutv for connecte

13. From the allegation ml
.t appears that In course of raid the' ^'nP'aint petitions,
including the petitioners ! members "including the petitioners assauUed'^^^^^ raidmg party
money. In the instant cases h tooLLa^
allegation made in the mrrt i' Magistrate
evidence both oral ana a Petition

thifSurtTn througrthe
- .nLriiit: ~

14 The facts of the
P-C. tshould

counsel for tr, ^ ® °f fhe cases relied ,,
' .'he petitioners are a so d.st"""

distinguishable. As the
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Complaint case was filed lateron but in the instant case the

Complaint case was filed on the same day i.e. 11.8.1995 on which

the raid was made and the petitioners lodged the case afte
r much

delay. There is also nothing to show that the Complaint is

malafide and with oblique motive. Moreover on the same sco
re this

Court dismissed the application under section 482 Cr. P.C.
 vide

0r. Misc. No. 2341 of 1990 (R).

15. This Court at this stage has to proceed entirely on
 the

basis of the allegations made in the complamt and if the
 allegations

made in the complaint primafacie, discloses commiss
ion of an

offence, this Court should be reluctant to Interfer
e (Reference be

made (1999) S.C.C. page 728)

16. Considering the whole facts and circumstance , co
upled

with the discussions made above, 1 do not find any me
rit in both

the applications. In the result, both the applications namely Cr
.

Misc. No. 5311 of 1995 (R) and Cr. Misc. No. 36/95(R) are 
hereby

dismissed.

.  It is needless to say that the trial court should not be

influenced hy any of the observation made in this order and the

case will be disposed of on its own merit in accordance with law.

However, the petitioners may raise all those points before

the trial court at the time of framing of charge which will be
considered by the court below on its own merit.

G.N.

Application dismissed.
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why the copy of the same was not handed over to the complainanton the same day and why the case was not registered on the sameday. Annexure-3 is dated 16.8.1995 the accused Maiigara-Lohrawas forwarded to the court on 13.8.1995 (Annexure-2).
u. . x,®' Criminal Misc. No. 36/95 (R). it is evidentthat the raid was conducted on 14.8.1995 and seizure was alsomade on the same day but the report was submitted on 16 8 1995and one accused Shankar Bharti was forwarded in the said case.
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Complaint case was filed lateron but in the instant case theComplaint case was filed on the same day i.e. 11.8.1995 on which
the raid was made and the petitioners lodged the case after muchdelay. There is also nothing to show that the Complaint ismalafide and with oblique motive. Moreover on the same score thisCourt dismissed the application under section 482 Cr. P.C. vide
0r. Misc. No. 2341 of 1990 (R).

15. This Court at this stage has to proceed entirely on the
basis of the allegations made in the complamt and if the allegations
made in the complaint primafacie, discloses commission of an
offence, this Court should be reluctant to Interfere (Reference be
made (1999) S.C.C. page 728)

16. Considering the whole facts and circumstance , coupled
with the discussions made above, 1 do not find any merit in both
the applications. In the result, both the applications namely Cr.
Misc. No. 5311 of 1995 (R) and Cr. Misc. No. 36/95(R) are hereby
dismissed.

.  It is needless to say that the trial court should not be
influenced hy any of the observation made in this order and the
case will be disposed of on its own merit in accordance with law.

However, the petitioners may raise all those points before
the trial court at the time of framing of charge which will beconsidered by the court below on its own merit.

G.N. Application dismissed.
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CIVIL WRIT JURISDICTION

Before M.Y. Eqbal. J.' 

2000

 October. 17.

Pctrrnila Kumari and Ors."

"v*

' The State of Bihar and others

on

whether could be reoDenpri a h 
Estabbshment Committee,

Education Without there beintr "^^elled by Director Primary

Where t^he J^rr, '^e matten
decision taken by the DIstn'ct°MucaTton StabvT
ont_.e^ basis ot bireetion issueb

Education to reoJIl^7he^caL'^o/jhr"°r Primary
appointment made in 1996 the Petitioners, and cancel the

appointment cannot be sustai^Vr^'l^r'
Appfeations under Article 226 of the Constitution of

out InttlTudgmen'J'';;^®^Y® EqM®j'° P'=P°T are set

•
 Sr. Advocates.

M/SM..S. Anwar CP , a 
PO«loners.
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passed'b^
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l^^titioners.
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Secondary, Primary & A
dult Education, Bihar, P

atna and as

similar question of law 
and facts are involved i

n all these vvr-it

applications, the same 
have been heard togeth

er and are being

disposed of by this com
mon judgement.

2. There are altogether 16 writ petitioners who have

challenged the aforesaid 
orjler whereby the Dir-ector, Primary

Education held their a
ppointments as Illegal 

and directed the

Deputy Commissioner, D
hanbad and the District 

Superintendent

of Education, Dhanbad to
 issue showcause notices 

against these

petitioners and termin
ate their services.

3. In order to appreciate
 the cases of the petition

ers, it is

necessaiy to state in bri
ef, their cases seperately

 :

CWJC No. 801/200
0R ;

The petitioner was app
ointed as an Assistant

 teacher in

Middle school, Hirapur, D
hanbad on the basis of ju

dgement and

order passed in CWJC N
o. 1153/90 (R) and CWJ

C No. 2326/

96(R). On the basis of t
he said judgements the D

istrict Education

Establishment Commi
ttee, Dhanbad passed resolution for

appointment of the petition
er on 29.10.96. Petitioner's 

case is thai

though she was much abo
ve in the panel list but sh

e was hot

given appointment on the basi
s of being resident of outside o

f the

district of Dhanbad. I
t is contended that the action of the

respondents in holding the appo
intment of this petitioner as illeg

al

and mala fide, cannot be sus
tained in la\y in view of the f

act that

there was no direction f
or holding inquiry with r

egard to her

appointment which was made 
pursuant to the judgement pass

ed

by this court.

CWJC No. 826/2000
R :

In this writ petition the petit
ioner's case is that although h

e

was above the persons having 
been appointed in the merit list

, he

was not given appointment on the
 basis of being the resident of

out side of the district of Dhanbad
. It is contended that it was only

after the judgement delivered in CWJC
 No. 2326/96 (R) and MJC

382/96 (R) the Establishment Committee took a
 decision or

aupolntinent of the petitioner and accordlnB
ly appointment Icller

Was issued on 14.11.96.

CWJC No. 770/2000R :

■" "a ̂ .^rnTlTche?orth?brsrs%n:!"n^^^
Appointed as an Assistant teacner
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Secondary, Primary & Adult Education, Bihar, Patna and as
similar question of law and facts are involved in all these vvr-it
applications, the same have been heard together and are being
disposed of by this common judgement.

2. There are altogether 16 writ petitioners who have

challenged the aforesaid orjler whereby the Dir-ector, Primary
Education held their appointments as Illegal and directed the

Deputy Commissioner, Dhanbad and the District Superintendent
of Education, Dhanbad to issue showcause notices against these
petitioners and terminate their services.

3. In order to appreciate the cases of the petitioners, it is
necessaiy to state in brief, their cases seperately :

CWJC No. 801/2000R ;

The petitioner was appointed as an Assistant teacher in

Middle school, Hirapur, Dhanbad on the basis of judgement and
order passed in CWJC No. 1153/90 (R) and CWJC No. 2326/
96(R). On the basis of the said judgements the District Education
Establishment Committee, Dhanbad passed resolution for

appointment of the petitioner on 29.10.96. Petitioner's case is thai
though she was much above in the panel list but she was hot
given appointment on the basis of being resident of outside of the
district of Dhanbad. It is contended that the action of the
respondents in holding the appointment of this petitioner as illegal
and mala fide, cannot be sustained in la\y in view of the fact that
there was no direction for holding inquiry with regard to her
appointment which was made pursuant to the judgement passed
by this court.

CWJC No. 826/2000R :

In this writ petition the petitioner's case is that although he
was above the persons having been appointed in the merit list, he
was not given appointment on the basis of being the resident of
out side of the district of Dhanbad. It is contended that it was only
after the judgement delivered in CWJC No. 2326/96 (R) and MJC
382/96 (R) the Establishment Committee took a decision or
aupolntinent of the petitioner and accordlnBly appointment Icller
Was issued on 14.11.96.

CWJC No. 770/2000R :

■" "a ̂ .^rnTlTche?orth?brsrs%n:!"n^^^Appointed as an Assistant teacner
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passed in CWJC No. 3699/95 (R). O
n the basis of the said

judgement the Dist. Establishement Committee
 passed order for

appointment of the petitioner on 29.10.96. 
It is stated that the

order of appointment was passed by this court afte
r considering

the rules, 1991 and 1993.

CWJC No. 964/2000R :

In this writ petition, petitioners' case is that they we
re

 appointed on the basis of judgement passed in CWJC No.
 1284/

96{R) dated 21.8.96. It is stated that on the basis of
 the order

passed in the aforesaid writ petition and the order pa
ssed in

CWJC No. 2326/96(R) along with MJC 382/96(R), the 
District

Education Establishment Committee. Dhanbad passed orde
rs for

appomtment of the petitioners on 29.10.96 and accordingly
appointment letters were issued to the petitioners on 14.

11.96 It

is stated that while taking decision for appointment rules 1
991

Establishment Committee. 
^

CWJC. No. 948/2000R :

In this writ application, petitioners' case is that th^-v „

appointed on the basis of the judgement naoc ̂  v. 1CWJC NO. 30U/95 ,R, and aisSrdared 4 7
that as per the direction of this court in the iud^e " ?
the Dlst. Education Establishment Committee Dha"h !,
decision on 29.10.96 for appointment of the petmen d
accordingly, appointment letters were issued « ^
following and fully considering the provisions of R
1993. ^ Rules. 1991 and

CWJC No. 1047/2000R ;

In this writ petition, there are slv

November. 1990 as Assistant f
of judgement and order passed in CWip m the basis
89(R). 2111/89(R). 191/90(R) and 1284/^6°fR\^^^®^®®
the basis of the said judgements the rn / stated that on

Committee. Dhanbad passed order r Establishment

considering the provisions of Rule, , on 29.10.96
vuit-s. lavii and iQQq

CWJC No. 1042/2000 (R) ;

In this writ application, these two netition i
have been appointed,as Assistant teaehers orth/latrofthe
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judgement dated 4.7.96 passed in CWJC No.
 3699/95 (R). It is

stated that on the basis of the said judge
ment, the Dist. Education

Establishment Committee. Dhanbad pa
ssed order of appointment

on 29.10.96 considering the relevant pro
visions of Rules. 1991

and 1993. 
. '

4. Mr. Ganesh Prasad Singh, learne
d counsel for and on

behalf of the petitioners assailed the im
pugned order as being

Illegal and wholly without jurisdiction. Learn
ed counsel firstly

submitted that this court never direc
ted the concerned respondents

to make inquiiy with regard to the v
alidity of the appointment of

the petitioners and, therefore, the c
oncerned respondent, namely,

the Director. Primary Education h
ad no jurisdiction to declare the

appointment of the petitioners as illegal w
hen the petitioners were

appointed pursuant to the direction pass
ed by this court in

different writ petitions filed by the peti
tioners. Learned counsel

after apprising this court with the facts of t
he cases of the

petitioners submitted that it was only after a specific d
irection was

issued by this court in CWJC No. 2326/96 (R) an
d MJC 382/96

(R). the District Education Establishment Commit
tee considered

the cases of all the 16 petitioners and came to a d
ecisiori that they

wei'e entitled to be appointed from the panel. Acco
rdingly, letters

of appointment were issued to the petitioners on 29.10.
96 and

pursuant to that they Joined their services. Mr. Singh le
arned

counsel has drawn my attention to all the decisions 
to Ume

passed by this court and the Supreme Court and submitted that
fhe petltLers case is not squarely covered by those Judpments
whe.^ by the concerned respondents were direc ed not to make
any appointment. Learned counsel further submitted that in the
judgemLt passed by this court on 28.2.2000 in Mathura Prasad
Dhlbar's case (CWJC 2736.98.(R). this court never issued

 any

direction to the respondents to reopen the cases of these pe 
o ers

and to find out whether their appointment is in accordance with
f  nn the contrary. Mathura Prasad Dliibar' case the petitio

ners
law. On the ^ ^he District Education Establishment

dated 14.7.98 whereby ■ their claim for
Committee. Assistant teachers was rejected,

appointment on m ^„timitted that in the Judgement of Mathura ,

Learned counsel la y oetitioners were neither parties nor

Prasad Dhibar's case tne cases and to find out

was there any direction to 
Learned counsel,

whether their imnugned order is iUegdl. arbitrarywhether their appuw.c...^ - .^ed

therefore., submitted that the impugn
41 111 mala fidi
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passed in CWJC No. 3699/95 (R). On the basis of the said
judgement the Dist. Establishement Committee passed order for
appointment of the petitioner on 29.10.96. It is stated that theorder of appointment was passed by this court after considering
the rules, 1991 and 1993.

CWJC No. 964/2000R :

In this writ petition, petitioners' case is that they were appointed on the basis of judgement passed in CWJC No. 1284/
96{R) dated 21.8.96. It is stated that on the basis of the order
passed in the aforesaid writ petition and the order passed in
CWJC No. 2326/96(R) along with MJC 382/96(R), the District
Education Establishment Committee. Dhanbad passed orders for
appomtment of the petitioners on 29.10.96 and accordinglyappointment letters were issued to the petitioners on 14.11.96 Itis stated that while taking decision for appointment rules 1991

Establishment Committee. ^
CWJC. No. 948/2000R :

In this writ application, petitioners' case is that th^-v „
appointed on the basis of the judgement naoc ̂  v. 1CWJC NO. 30U/95 ,R, and aisSrdared 4 7
that as per the direction of this court in the iud^e " ?the Dlst. Education Establishment Committee Dha"h !,decision on 29.10.96 for appointment of the petmen d
accordingly, appointment letters were issued « ^following and fully considering the provisions of R
1993. ^ Rules. 1991 and
CWJC No. 1047/2000R ;

In this writ petition, there are slv
November. 1990 as Assistant fof judgement and order passed in CWip m the basis89(R). 2111/89(R). 191/90(R) and 1284/^6°fR\^^^®^®®

the basis of the said judgements the rn / stated that on
Committee. Dhanbad passed order r Establishment
considering the provisions of Rule, , on 29.10.96

vuit-s. lavii and iQQq
CWJC No. 1042/2000 (R) ;

In this writ application, these two netition ihave been appointed,as Assistant teaehers orth/latrofthe
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judgement dated 4.7.96 passed in CWJC No. 3699/95 (R). It is
stated that on the basis of the said judgement, the Dist. Education
Establishment Committee. Dhanbad passed order of appointment
on 29.10.96 considering the relevant provisions of Rules. 1991
and 1993. . '

4. Mr. Ganesh Prasad Singh, learned counsel for and on
behalf of the petitioners assailed the impugned order as being
Illegal and wholly without jurisdiction. Learned counsel firstly
submitted that this court never directed the concerned respondents
to make inquiiy with regard to the validity of the appointment of
the petitioners and, therefore, the concerned respondent, namely,
the Director. Primary Education had no jurisdiction to declare the
appointment of the petitioners as illegal when the petitioners were
appointed pursuant to the direction passed by this court in
different writ petitions filed by the petitioners. Learned counsel
after apprising this court with the facts of the cases of the
petitioners submitted that it was only after a specific direction was
issued by this court in CWJC No. 2326/96 (R) and MJC 382/96
(R). the District Education Establishment Committee considered
the cases of all the 16 petitioners and came to a decisiori that they
wei'e entitled to be appointed from the panel. Accordingly, lettersof appointment were issued to the petitioners on 29.10.96 andpursuant to that they Joined their services. Mr. Singh learned
counsel has drawn my attention to all the decisions to Umepassed by this court and the Supreme Court and submitted thatfhe petltLers case is not squarely covered by those Judpmentswhe.^ by the concerned respondents were direc ed not to makeany appointment. Learned counsel further submitted that in thejudgemLt passed by this court on 28.2.2000 in Mathura PrasadDhlbar's case (CWJC 2736.98.(R). this court never issued anydirection to the respondents to reopen the cases of these pe o ers
and to find out whether their appointment is in accordance withf  nn the contrary. Mathura Prasad Dliibar' case the petitionerslaw. On the ^ ^he District Education Establishment

dated 14.7.98 whereby ■ their claim forCommittee. Assistant teachers was rejected,appointment on m ^„timitted that in the Judgement of Mathura ,
Learned counsel la y oetitioners were neither parties nor
Prasad Dhibar's case tne cases and to find out
was there any direction to Learned counsel,
whether their imnugned order is iUegdl. arbitrarywhether their appuw.c...^ - .^ed
therefore., submitted that the impugn
41 111 mala fidi
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5. On the other hand, learned Govt. A
dvocate submitted

that, as a matter of fact no direction was ev
er issued by this court

for appointment of these petitioners, rathe
r, in all the cases this

court directed the respondents to consi
der the cases of the

petitioners in the light of the rules, 1
991 and 1993. Learned

counsel submitted that, as a matter of fac
t, the petitioners were

appointed in contravention of rule, 1991 an
d appointment letters

were issued for the first time in 199
6. Learned counsel then

submitted that pursuant to the direction of thi
s court in Mathura

Prasad Dhibar's case, the Director, Primary E
ducation examined

the entire cases including the cases of the petitioners
 after giving

them show cause notice and found that they were a
ppointed in

contravention of the rules. The Director, Prima
ry Education,

therefore, rightly passed the impugned order.

6. Before appreciating the rival contentions of the lea
rned

counsel for the parties, it would be useful to state, in brief,
 the

relevant facts and the basis of the claims made by various persons

whose names were empanneled in the list prepared in 1998 for

appointment of Assistant teachers in different schools in the
 State

of Bihar.

it is undisputed that originally panels were prepared

distnctwise for appointment of Assistant teachers in primary

Shane Bihar. Said panel was
SeSrlZ ,lh S;" Z" Chle/
of residence ■ declared the panel prepared on the basis

court. howeverdLStZthlnh ""c°hatltutlonal. This
those, panels shn , , appointments already made from

restrained from makinrany toh was
prepared for the rliff.= «■ I rther appointment from the panels

Circular dater2.7.STh,tZ?- -^Judgement vide
regarding appointment of primarv t^ch instructions
instructions, it was directed f According to the said
already been appointed fmrrt tu ^ candidates who have
It was further'd.r«t'd Tat =rZ'
appointment of teachers, date should panels for

Dircclorate of Prinra.^ Zetot a^dTrrhT
■ hall be issued for appointment and those canLaZ
already in the panel, 'will also be covered h ®
Aggrieved by the said decision of the Covei-nmLt ^
(1) (1987) P.L.J.R. 846. — _ nment manv persons
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nanel moved this court and the
whose names appeared rn the pan ,
matter ultimately went to the Supreme Court.

7 The Supreme Court disposed of several civil appeals by
a common Judgment in the case of Sobita Prasad & °csj^State
of Bihar &ors(l) Some of the civil appeals was allowed by the
Supreme Court on concession that the State Government will
reconsider the case of all such persons.

8. It appears that again various persons filed writ petitions
before this Court claiming their appointment on the basis of the
iudgment of the Supreme Court in Sabita Prasad's case. A Bench
of this Court disposed of all those writ applications by a common
judgment rendered in the case ofBinod Kumar Tiwarivs. State of
'Bihar (2). This Court held that the direction was issued -by the
Supreme Court in Sabita Prasad's case on the basis of concession
made by the State counsel and, therefore, that cannot be the basis
for giving appointment of all the persons who were not parties to
the Supreme Court. This Court, however, directed '
Pi-lmary Education to dispose of all pending panel
direction was made to advertise the vacanc.es. get
p,-epa.ed in accordance with law and make the appo.ntme. .

9 Learned Government Advocate, relying upon these two
tL decision of the Supi-eme Court In SabUa

decisions tue decision of this Court in Binod Kumar
Prasad-s case and the dec s impugned order the
Tiwarcs case (supra). -"Emitted that W the^
seivices of the petitioner were ngh y the .Impugned order
Governmeirt Advocate further von en Mathura
Pr^L%rdt^sr;,CW?cr.273a/98,H).

10 in the light of the facts stated hereinabove. the on^
ouestlon'falls for considc-atlon is whether the ""P"SZ° f of

oed bv the respondent terminating/cancelling appom
P  .. netmone,' is in accordance with the direction of th s
the wn P Prasad Dhibar's case (stipral. First of all wi^

STmlne thf deciion rendered by this Cou. t in Mathura .Prasad
Dhibar's case. Mathura Prasad Dhibar and ten others

11. It appears that Ma
for the first time , yg directing the respondents to
2603/97 (Rl seeking ^ „.„i-.tant teachers^ondheJaaS-ST
appoint them on_tl2£_P—
(1) (1994) 1 P.L.J.R- <=2 (S.C.)
(2) ,(1995) 2 P.L.J.R. 273.
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5. On the other hand, learned Govt. Advocate submitted

that, as a matter of fact no direction was ever issued by this courtfor appointment of these petitioners, rather, in all the cases this
court directed the respondents to consider the cases of the
petitioners in the light of the rules, 1991 and 1993. Learnedcounsel submitted that, as a matter of fact, the petitioners were
appointed in contravention of rule, 1991 and appointment letters
were issued for the first time in 1996. Learned counsel thensubmitted that pursuant to the direction of this court in MathuraPrasad Dhibar's case, the Director, Primary Education examinedthe entire cases including the cases of the petitioners after givingthem show cause notice and found that they were appointed in
contravention of the rules. The Director, Primary Education,therefore, rightly passed the impugned order.

6. Before appreciating the rival contentions of the learnedcounsel for the parties, it would be useful to state, in brief, therelevant facts and the basis of the claims made by various personswhose names were empanneled in the list prepared in 1998 forappointment of Assistant teachers in different schools in the State
of Bihar.

it is undisputed that originally panels were prepareddistnctwise for appointment of Assistant teachers in primary
Shane Bihar. Said panel wasSeSrlZ ,lh S;" Z" Chle/of residence ■ declared the panel prepared on the basiscourt. howeverdLStZthlnh ""c°hatltutlonal. Thisthose, panels shn , , appointments already made fromrestrained from makinrany toh wasprepared for the rliff.= «■ I rther appointment from the panelsCircular dater2.7.STh,tZ?- -^Judgement videregarding appointment of primarv t^ch instructionsinstructions, it was directed f According to the saidalready been appointed fmrrt tu ^ candidates who haveIt was further'd.r«t'd Tat =rZ'appointment of teachers, date should panels forDircclorate of Prinra.^ Zetot a^dTrrhT■ hall be issued for appointment and those canLaZalready in the panel, 'will also be covered h ®Aggrieved by the said decision of the Covei-nmLt ^(1) (1987) P.L.J.R. 846. — _ nment manv persons
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nanel moved this court and thewhose names appeared rn the pan ,matter ultimately went to the Supreme Court.7 The Supreme Court disposed of several civil appeals bya common Judgment in the case of Sobita Prasad & °csj^Stateof Bihar &ors(l) Some of the civil appeals was allowed by theSupreme Court on concession that the State Government willreconsider the case of all such persons.
8. It appears that again various persons filed writ petitionsbefore this Court claiming their appointment on the basis of theiudgment of the Supreme Court in Sabita Prasad's case. A Benchof this Court disposed of all those writ applications by a commonjudgment rendered in the case ofBinod Kumar Tiwarivs. State of'Bihar (2). This Court held that the direction was issued -by theSupreme Court in Sabita Prasad's case on the basis of concessionmade by the State counsel and, therefore, that cannot be the basisfor giving appointment of all the persons who were not parties tothe Supreme Court. This Court, however, directed 'Pi-lmary Education to dispose of all pending paneldirection was made to advertise the vacanc.es. getp,-epa.ed in accordance with law and make the appo.ntme. .9 Learned Government Advocate, relying upon these twotL decision of the Supi-eme Court In SabUadecisions tue decision of this Court in Binod KumarPrasad-s case and the dec s impugned order theTiwarcs case (supra). -"Emitted that W the^seivices of the petitioner were ngh y the .Impugned orderGovernmeirt Advocate further von en MathuraPr^L%rdt^sr;,CW?cr.273a/98,H).
10 in the light of the facts stated hereinabove. the on^ouestlon'falls for considc-atlon is whether the ""P"SZ° f ofoed bv the respondent terminating/cancelling appomP  .. netmone,' is in accordance with the direction of th sthe wn P Prasad Dhibar's case (stipral. First of all wi^

STmlne thf deciion rendered by this Cou. t in Mathura .PrasadDhibar's case. Mathura Prasad Dhibar and ten others11. It appears that Ma
for the first time , yg directing the respondents to2603/97 (Rl seeking ^ „.„i-.tant teachers^ondheJaaS-STappoint them on_tl2£_P—
(1) (1994) 1 P.L.J.R- <=2 (S.C.)(2) ,(1995) 2 P.L.J.R. 273.
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panel prepared in 1988-89. The writ application was disposed of

with a direction to those petitioners to file representation before

the respondents which shall be considered in accordance wit
h law.

The respondents accordingly considered their representations and

rejected the same by taking a decision on 14.7.98. Those petitioners

challenged the said decision dated 14.7.98 by filing CWJC No.

2736/98 (R). The said writ application was dismissed following the

decision of the Division Bench in Ramjee Tiwari's case (1)

Paragraphs 8. 9, 10 and 1T of the judgment rendered by this
Court in Mathura Prascxd. Dhibar's case (supra) in worth to be

quoted hereinbelow :—

"8. I have gone through the judgements of the two Division

Benches of this court in the case of Ram Krishna Das and

others (supra) and Surendra Kumar Singh (supra). I have
also taken note of, the judgment of another Division Bench
o^this court in the case of Ramjee Tiwary and ors v. State
oj Bihar and ors reported in 1996 (1) All P.L.R. 273. In
Ramjee Tiwarys case the Division Bench discussed the
reasonings of filing of various writ petitions seeking
appointment out of the panel prepared In 1985 and ob.st;r\'cd
as under :—

The findings can be summarised as follows :
U) After unexplained long delay, no direction can be given

omTf appointment of petitioners (appellants herein)
19S8) ̂  prepared a long back (1985/

havinti bW°" Sablta Prasad (supra)
Parte alon^ rendered in concession Is applicable Inter-

obseJ^'ahonf af"^ decided on the basis of the
order of the-pit there Is a specific
the decision is to"be taf Supreme Court.
Primary Educatrr,r,i ^ respondents (Director,

direction by the Courts such decision and
9. Their lordships furtheiTeld •-
'•Now the next question i. "
respct to the persons in favour^" happen with
other directions have been ° whom already one or

(1) (J99C) 1 Ail P.L.R. 273. _ g ven either by this court and/

(ii)

(iii)
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or by the Apex Court. The learned Single Judge has taken
due consideration of such situation and had made clear

N that the claim of such persons should not be rejected on

the ground of delay, where there is a specific order of this
court of the Supreme Court, which will be evident from
paragraph 11 of the judgment. '

The aforesaid fact and ratio is also applicable in the

ease of other appellants, namely. Sheo Kumar Prasad Yadav

and others. In their case, delay is to be counted irom the

date when the first appointment was made in the year.

1988. So far as the stand of these appellants that they

■  earlier moved before this court by filing writ petition in the

year. 1993 is concerned, according to me. the aforesaid
submission has got no substance. This court never passed

any specific order and/or direction In favour of the
appellants. Sheo Kumar Prasad Yadav and others, for
consideration of their appointments out of 1985
advertisement. Such being the position the case of these
appellants. Sheo Kumar Prasad Yadav and others is also to
under go the test of delay." "

10 in the instant case, admittedly for the first time the
petitioners approached this court In 1997
Lm the date when the panel was prepared by ^WJC
Nr2603/97R. In the said writ petition this court observed
That no mandamus can be issued directing the respondentsmar nu m<a.i „Ptitioners but a direction was

to give appointmen o representation which shall
issued'to the petitioners to iile a represciiL

be considered by the respondents-authorities in the light o
the Appointment Rules. 1991 and 199 . . .. , .

11 In my opinion, therefore, the ratio deeded by this
•  court in Ramjee Tlwary's case fully applies in the presen

Z Moreover. 1 am of the view ihat the petitioners are not
htied^o the relief sought for ihe reason that giving such
, cf will amount to giving life to a dead horse.,.el,ef Will a. supreme Court

12. Now. in the S _ , shall examine the case of

and this court quoted here.

"r;:" NO. 801/2000 («> hTav.'^
Smt. Parmila Kumarl appl'^d fa"" i prepared in 1989
her name appeared in senal no.
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panel prepared in 1988-89. The writ application was disposed ofwith a direction to those petitioners to file representation before
the respondents which shall be considered in accordance with law.The respondents accordingly considered their representations andrejected the same by taking a decision on 14.7.98. Those petitionerschallenged the said decision dated 14.7.98 by filing CWJC No.2736/98 (R). The said writ application was dismissed following thedecision of the Division Bench in Ramjee Tiwari's case (1)Paragraphs 8. 9, 10 and 1T of the judgment rendered by thisCourt in Mathura Prascxd. Dhibar's case (supra) in worth to be
quoted hereinbelow :—

"8. I have gone through the judgements of the two Division
Benches of this court in the case of Ram Krishna Das andothers (supra) and Surendra Kumar Singh (supra). I havealso taken note of, the judgment of another Division Bencho^this court in the case of Ramjee Tiwary and ors v. Stateoj Bihar and ors reported in 1996 (1) All P.L.R. 273. InRamjee Tiwarys case the Division Bench discussed thereasonings of filing of various writ petitions seekingappointment out of the panel prepared In 1985 and ob.st;r\'cd
as under :—

The findings can be summarised as follows :
U) After unexplained long delay, no direction can be given

omTf appointment of petitioners (appellants herein)19S8) ̂  prepared a long back (1985/
havinti bW°" Sablta Prasad (supra)Parte alon^ rendered in concession Is applicable Inter-
obseJ^'ahonf af"^ decided on the basis of theorder of the-pit there Is a specificthe decision is to"be taf Supreme Court.
Primary Educatrr,r,i ^ respondents (Director,direction by the Courts such decision and9. Their lordships furtheiTeld •-

'•Now the next question i. "
respct to the persons in favour^" happen withother directions have been ° whom already one or(1) (J99C) 1 Ail P.L.R. 273. _ g ven either by this court and/

(ii)

(iii)
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or by the Apex Court. The learned Single Judge has takendue consideration of such situation and had made clearN that the claim of such persons should not be rejected onthe ground of delay, where there is a specific order of thiscourt of the Supreme Court, which will be evident fromparagraph 11 of the judgment. '
The aforesaid fact and ratio is also applicable in the

ease of other appellants, namely. Sheo Kumar Prasad Yadav
and others. In their case, delay is to be counted irom the
date when the first appointment was made in the year.
1988. So far as the stand of these appellants that they

■  earlier moved before this court by filing writ petition in theyear. 1993 is concerned, according to me. the aforesaidsubmission has got no substance. This court never passed
any specific order and/or direction In favour of theappellants. Sheo Kumar Prasad Yadav and others, forconsideration of their appointments out of 1985advertisement. Such being the position the case of theseappellants. Sheo Kumar Prasad Yadav and others is also to
under go the test of delay." "10 in the instant case, admittedly for the first time thepetitioners approached this court In 1997
Lm the date when the panel was prepared by ^WJCNr2603/97R. In the said writ petition this court observedThat no mandamus can be issued directing the respondentsmar nu m<a.i „Ptitioners but a direction wasto give appointmen o representation which shallissued'to the petitioners to iile a represciiL

be considered by the respondents-authorities in the light othe Appointment Rules. 1991 and 199 . . .. , .11 In my opinion, therefore, the ratio deeded by this•  court in Ramjee Tlwary's case fully applies in the presenZ Moreover. 1 am of the view ihat the petitioners are nothtied^o the relief sought for ihe reason that giving such
, cf will amount to giving life to a dead horse.,.el,ef Will a. supreme Court

12. Now. in the S _ , shall examine the case ofand this court quoted here.
"r;:" NO. 801/2000 («> hTav.'^

Smt. Parmila Kumarl appl'^d fa"" i prepared in 1989her name appeared in senal no.
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but she was denied appointmen
t on the ground that she could

 not

produce the permanent reside
ntial certificate of the distric

t of

Dhanbad. The petitioner immedi
ately challenged the action of t

he

respondents in not appointing
 her on the ground of want 

of

residential certificate, by filing C
WJC No. 1153/90 (R) The wri

t

application rernained .pending for a
 long time on the aground of

pendency of other writ applications of similar
ly situated persls

-he said writ application being CWJC No. 11
53/90 (R) was

t^rsTl oT ^ direction"
the State Government to consider the 

case of the petitioner for

te panrhajirT H 
"elow in

by the auftl , '' pointed. When no action was taken

>1.12.95 thtrhtionrrd382/96 (R). the meantime tteTatalf'the'"''?,.
rejected by the Director 

Pr- petitioner was

20.3.96 and the 3^^™, TT 
-We order dated

CWJC No. 2326/96 (R). Roth 
petitioner by filing

petition being CWJC No 2326/qr npi^
^ Wbcation and contempt

and disposed'of by a Bench of th^^^
that under Rule, 1991 

° 22.8.96. It was held

constituted in each and T ^^^^^^ishment committee has been

appointment of primarv 
^strict for consideration of the

Education had no authoritv t ^^^^^ers, the Director. Primary

the -petitioner. This Cour't °'"der on the representation of

representation of the petitionP 
directed that the

establishmeht committerard tH ' considered by the district

giving personal hearing to the ne^ =ame shal
l be disposed of by

Comnilttee accordingly conjder aT"' 
Establishment

v-ith others and 
or tU. p^ationer .long

Illegally denied appointmenron !h 
petitioner was

residential certificate. Accord, °f "bh-eubmlsslon of

Establishment Committee.'™, '^' 
Education

Establishment Committee
29 1^0.96 for appointment of thrpemi 

^ resolution dated

the .Establishment Committee h 
^ of the decision

to the writ application, it 
L Annexed as Annexureof

3  I

resolution passed by the

respondent no. 5. the District Superiint
r'n^^^'®^""^"^ Committee

appointment letter no. 4879 dated 1
4 i °f Education issued

appointed in the middle school Hi
ran. rfx""* P^^^^^oner was

that, the petitioner joined the schooT'S
' ^--oant to

oo bas been working
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then. It is worth to ment
ion here that the decisio

n of the District

Education Establishmen
t Committee, on the bas

is of which this

Writ petitioner was appointe
d in 1996, was not the subje

ct matter

of the writ petition filed b
y Mathura Prascxd DHibar a

nd others

(CWJC No. 2736/98 (R).
 It appears that there is a

 reference of the

decision of the District
 Establishment Commit

tee in the counter

affidavit filed by the re
spondent -State alleging

 that the decision

of the District Establis
hment Cdmrnittee was n

ot found correct.

Wl-iile dismissing the wr
it petition filed by Math

ura Prasad Dhibar

and others, this Court never issued 
any direction to the

respondents to reconsi
der the appointment o

f the present writ

petitioner and to cance
l the same and such d

irection was rightly

not issued as the pre
sent writ petitioner wa

s not a party in CWJC

No. 2736/98 (R). In 
spite of the fact that

 there was no' such

direction to the Directo
r. Primary Education i

n the judgment of

Mathura Prasdd Dhibar's 
case (CWJC No. 2736/98

 (R). it is rather

surprising as to how the Direc
tor, Primary Education, on the

 basis

of aforesaid order, re-open
ed the case of the present 

writ petitioner,

who was appointed in 1996 
by a decision taken by the Di

strict

Education Establishment C
ommittee on the basis of 

direction

issued by this Court in the jud
gment referred to hereinabove. I

n

my opinion, therefore, the case of the pres
ent writ petitoner is

neither'similar to "the case of 
Mathura Prasad Dhibar and ot

hers

nor mere was any direction to the
 Director. Primal Education to

re-open the case of the present writ
 petitioner and to cancel her

appointment made in 1996. In tha
t view of the matter m my

opinion, the Impugned order cancelli
ng the appointment of the

petitioner cannot be sustain
ed in law.

(ii) CWJC No. 826f20'00 (R) and
 1047/2000 (R)

The case of the present writ pe
titioners is also similar to

that of the case of Parmila Kumar
i (CWJC No. 801/2000 (R).

These writ petitioners were also place
d in the merit list but were

anoointment on the basis of bei
ng residents of outside

d'sMet of Dhanbad and as. such, they fil
ed CWJC No. 2122/

the district oi 2028/89 (R),. The said writ applicat
ions were

89 (R) and other writ petitions being CWJC No
s. 1918/

disposed of Division Bench comprising the 
then

89 (R) and 2111/»-' 
^rit applications by

Hon'ble Chief Justice dispos^
passing the following or 

applications belong to

-The petitioners m thes 
appointment of

Dhanbad district and were ca
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but she was denied appointment on the ground that she could notproduce the permanent residential certificate of the district ofDhanbad. The petitioner immediately challenged the action of therespondents in not appointing her on the ground of want ofresidential certificate, by filing CWJC No. 1153/90 (R) The writapplication rernained .pending for a long time on the aground ofpendency of other writ applications of similarly situated persls-he said writ application being CWJC No. 1153/90 (R) was
t^rsTl oT ^ direction"the State Government to consider the case of the petitioner for
te panrhajirT H "elow inby the auftl , '' pointed. When no action was taken>1.12.95 thtrhtionrrd382/96 (R). the meantime tteTatalf'the'"''?,.
rejected by the Director Pr- petitioner was20.3.96 and the 3^^™, TT -We order dated
CWJC No. 2326/96 (R). Roth petitioner by filingpetition being CWJC No 2326/qr npi^^ Wbcation and contemptand disposed'of by a Bench of th^^^
that under Rule, 1991 ° 22.8.96. It was heldconstituted in each and T ^^^^^^ishment committee has beenappointment of primarv ^strict for consideration of theEducation had no authoritv t ^^^^^ers, the Director. Primarythe -petitioner. This Cour't °'"der on the representation of
representation of the petitionP directed that theestablishmeht committerard tH ' considered by the district
giving personal hearing to the ne^ =ame shall be disposed of byComnilttee accordingly conjder aT"' Establishmentv-ith others and or tU. p^ationer .longIllegally denied appointmenron !h petitioner wasresidential certificate. Accord, °f "bh-eubmlsslon ofEstablishment Committee.'™, '^' EducationEstablishment Committee29 1^0.96 for appointment of thrpemi ^ resolution dated
the .Establishment Committee h ^ of the decisionto the writ application, it L Annexed as Annexure

of

3  I

resolution passed by the
respondent no. 5. the District Superiintr'n^^^'®^""^"^ Committeeappointment letter no. 4879 dated 14 i °f Education issuedappointed in the middle school Hiran. rfx""* P^^^^^oner wasthat, the petitioner joined the schooT'S' ^--oant to

oo bas been working
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then. It is worth to mention here that the decision of the District
Education Establishment Committee, on the basis of which thisWrit petitioner was appointed in 1996, was not the subject matterof the writ petition filed by Mathura Prascxd DHibar and others(CWJC No. 2736/98 (R). It appears that there is a reference of thedecision of the District Establishment Committee in the counteraffidavit filed by the respondent -State alleging that the decisionof the District Establishment Cdmrnittee was not found correct.Wl-iile dismissing the writ petition filed by Mathura Prasad Dhibarand others, this Court never issued any direction to therespondents to reconsider the appointment of the present writpetitioner and to cancel the same and such direction was rightly
not issued as the present writ petitioner was not a party in CWJC
No. 2736/98 (R). In spite of the fact that there was no' suchdirection to the Director. Primary Education in the judgment of
Mathura Prasdd Dhibar's case (CWJC No. 2736/98 (R). it is rathersurprising as to how the Director, Primary Education, on the basisof aforesaid order, re-opened the case of the present writ petitioner,who was appointed in 1996 by a decision taken by the DistrictEducation Establishment Committee on the basis of directionissued by this Court in the judgment referred to hereinabove. Inmy opinion, therefore, the case of the present writ petitoner isneither'similar to "the case of Mathura Prasad Dhibar and othersnor mere was any direction to the Director. Primal Education tore-open the case of the present writ petitioner and to cancel herappointment made in 1996. In that view of the matter m myopinion, the Impugned order cancelling the appointment of thepetitioner cannot be sustained in law.

(ii) CWJC No. 826f20'00 (R) and 1047/2000 (R)
The case of the present writ petitioners is also similar tothat of the case of Parmila Kumari (CWJC No. 801/2000 (R).These writ petitioners were also placed in the merit list but wereanoointment on the basis of being residents of outsided'sMet of Dhanbad and as. such, they filed CWJC No. 2122/the district oi 2028/89 (R),. The said writ applications were89 (R) and other writ petitions being CWJC Nos. 1918/disposed of Division Bench comprising the then

89 (R) and 2111/»-' ^rit applications byHon'ble Chief Justice dispos^
passing the following or applications belong to-The petitioners m thes appointment ofDhanbad district and were ca
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primary teachers who 
were empanelled and e

ven though

persons below them in the pan
el were appointed, they could

^7 "th"' Government Circular dated

?h^ de?' 
decision of

this Court delivered today i
n respect of teachers of Ran

chi

district. It is not dispu
ted by the State

=.Kr" - »•' ~-".s;

iM.it .s to consider th
e casec; nf fi-.«r,rs

■  appropniate orders for th.
 petitioners and pass

vaianLs ther"^""„?''°""""'='" '^e existing

 oTfhi ar "-d.'"m

There "^be"ho^ven^^^^^ 
accordingly.

ch ofth^s Court^thrcIreTf th 
the Division

similarly situated persons were
 consfd^ 

°ther

Education, who finally rejec
ted th • , Director. Primaiy

' order of Director was challen
ged by the the said

others in CWJC No. 2326/96
 (R) whieh Petitioners along with

MJC No. 382/96 (R) on 22.8 9
6 p °^-^ong with

otder the District Establ,shmem
 c«"' Judgment and

petitioners and others and took'a 
decisirn%''°"!!''"'''' case of

Conscquemly appointment lette
r waT'°" ' dPP°'ntment.

petitioners Joined the school and h
avrbr""^ on 14.11.96 and

.s, therefore, clear that the case
 o7the then. It

similar to the ease of Pormila Kuma
" lew tc ̂ a^aetly

hat view of the matter. I am of t
he onm , ®°'/2000 (R). In

term,nation of the appointment of t
S ™, /^' 'he cancellation/

and without Jurisdiction and the
 same ' ""'""""a is also illeg

al

(ill) CWJC IVos. 770 arid 940
 be sustained In law.

The petitioners of these tt 
""

appointed on the basis of Judgmen
t 17" fPP"Pa"°na were also

of the said Judgment the Dlstrlef 1' terms

Committee. Dhanbad took a 
decision r " Eatabilshment

petitioners and accordingly. app
oini„lr,' fPPa'ntment of the

se
ctlers were issued and
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the Writ petitioners joi
ned the school in 1996

. Neither the judgemen
t

passed by this 
Court nor the d

ecision of the E
stablisliment

Committee was e
ver challenged by

 the respondents 
and it was

Only on the bas
is of the judgm

ent in Mathura 
PrasacL Dhibar's

case, the appoi
ntments of tiie 

petitioners have 
been illegally

cancelled. In m
y opinion, ther

elore, the impu
gned order of

cancellation of ap
pointment of the

se petitioners is a
lso illegal and

without jurisdic
tion.

(iv) CWJC No.
 964/2000 (R)

 
■

V  'Phe present petitione
rs filed CWJC No

. 1284/96 (R) wh
icli

was disposed of o
n 21.8.96 in term

s of the judgment
 and order

passed in CWJC 
No. 1321/89 (R) a

nd other analogou
s cases on

28.7.95. The Div
ision Bench comp

rising of the the
n Hon'ble Chief

Justice disposed 
of CWJC No. 132

1/89 (R) and othe
r, analogous

cases by passing
 a reasoned judg

ment on 28th Jul
y. 95. The

operative portion of
 the judgment reads

 as under

"Now that the n
ew Rules have c

ome into existen
ce since

1991 and since t
he State does not

 dispute the asser
tions

made in these appl
ications that person

s below them from

the panel have been^
appointed, following t

he direction of

the Supreme Court in
 case of teachers of Na

landa District,

we would dispose of
 these applications b

y requiring the

State of Bihar to consi
der the cases of these 

petitioners for

appointment, as primar
y school teachers since

 persons

below them from the p
anel had already been 

appointed and.

if necessaiy. in relaxatio
n of the age bar against t

he existing

vacancies and if ther
e is no vacancy, agai

nst the future

vacancies. The appropri
ate authority under 1991

 Rules may

consider the cases of
 these petitioners and 

pass appropriate

orders in accorda
nce with law.

These writ applications are, a
ccordingly allowed with

the aforesaid directions. Ther
e will bci however, no orc^er a

s

to costs."
^n+lv a Bench of this C

ourt again issued nece
ssaiy

disposing of several writ applic
ations and contempt

direction while disp ^
 District Education Establi

shment

applications and abcordmgly t
he D 

gg

Committee, Dhanbad p
asse . of Education, Dhanbad

Consequently, the District Su
p 14.11.96 and these

issued appointment letter to t
h p Middle School

Petitioners are working as assi
stant teacl
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primary teachers who were empanelled and even though
persons below them in the panel were appointed, they could

^7 "th"' Government Circular dated
?h^ de?' decision ofthis Court delivered today in respect of teachers of Ranchi
district. It is not disputed by the State

=.Kr" - »•' ~-".s;

iM.it .s to consider the casec; nf fi-.«r,rs

■  appropniate orders for th. petitioners and passvaianLs ther"^""„?''°""""'='" '^e existing
 oTfhi ar "-d.'"m

There "^be"ho^ven^^^^^ accordingly.
ch ofth^s Court^thrcIreTf th the Division

similarly situated persons were consfd^ °ther
Education, who finally rejected th • , Director. Primaiy

' order of Director was challenged by the the said
others in CWJC No. 2326/96 (R) whieh Petitioners along with
MJC No. 382/96 (R) on 22.8 96 p °^-^ong with
otder the District Establ,shmem c«"' Judgment and
petitioners and others and took'a decisirn%''°"!!''"'''' case of
Conscquemly appointment letter waT'°" ' dPP°'ntment.
petitioners Joined the school and havrbr""^ on 14.11.96 and.s, therefore, clear that the case o7the then. It
similar to the ease of Pormila Kuma" lew tc ̂ a^aetly
hat view of the matter. I am of the onm , ®°'/2000 (R). In
term,nation of the appointment of tS ™, /^' 'he cancellation/
and without Jurisdiction and the same ' ""'""""a is also illegal

(ill) CWJC IVos. 770 arid 940 be sustained In law.
The petitioners of these tt ""

appointed on the basis of Judgment 17" fPP"Pa"°na were also
of the said Judgment the Dlstrlef 1' terms
Committee. Dhanbad took a decision r " Eatabilshment
petitioners and accordingly. appoini„lr,' fPPa'ntment of these

ctlers were issued and
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the Writ petitioners joined the school in 1996. Neither the judgement
passed by this Court nor the decision of the Establisliment
Committee was ever challenged by the respondents and it was
Only on the basis of the judgment in Mathura PrasacL Dhibar's

case, the appointments of tiie petitioners have been illegally
cancelled. In my opinion, therelore, the impugned order of
cancellation of appointment of these petitioners is also illegal and
without jurisdiction.

(iv) CWJC No. 964/2000 (R) ■

V  'Phe present petitioners filed CWJC No. 1284/96 (R) whicli
was disposed of on 21.8.96 in terms of the judgment and order
passed in CWJC No. 1321/89 (R) and other analogous cases on
28.7.95. The Division Bench comprising of the then Hon'ble Chief
Justice disposed of CWJC No. 1321/89 (R) and other, analogous
cases by passing a reasoned judgment on 28th July. 95. The
operative portion of the judgment reads as under

"Now that the new Rules have come into existence since
1991 and since the State does not dispute the assertions
made in these applications that persons below them from
the panel have been^appointed, following the direction of
the Supreme Court in case of teachers of Nalanda District,
we would dispose of these applications by requiring the
State of Bihar to consider the cases of these petitioners for
appointment, as primary school teachers since persons
below them from the panel had already been appointed and.
if necessaiy. in relaxation of the age bar against the existing
vacancies and if there is no vacancy, against the future
vacancies. The appropriate authority under 1991 Rules may
consider the cases of these petitioners and pass appropriate
orders in accordance with law.

These writ applications are, accordingly allowed with
the aforesaid directions. There will bci however, no orc^er as
to costs."

^n+lv a Bench of this Court again issued necessaiy
disposing of several writ applications and contemptdirection while disp ^ District Education Establishment

applications and abcordmgly the D gg
Committee, Dhanbad passe . of Education, Dhanbad
Consequently, the District Sup 14.11.96 and these
issued appointment letter to th p Middle School
Petitioners are working as assistant teacl
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of Dhanbad. In my opinion, therefore, the case o
f these petitioners

801/2000 (R). In my opinion, therefore, the ea
ncellation/termination

SrSror"' a- rnigal and
(v) CWJC No. 1042/2000 (R)

These two petitioners have also bee
n annnin+fsri m

teachers on the basis of the judgment dat
ed 4 7 PR ̂  assistant

CWJC No 3699/95 fRl TRr. 
4.7.96 passed in

3699/96(R) was disposed of 1^10™! 
"°-

this Court on 28.7.95 in CWJC No. 1918/89''™ 
T^'

present writ petitioners, in my opinion is alsl i"" °
CWJC No. 801/2000 (R>. HeL the caneellaL T. °
the appointment of these petitioners is ""^'^y^fm

inatlon of

Without jurisdiction. 
illegal and wholly

13. Having regard to the entire

the case and the law discussed , , 
"^'^^""^stances of

applications are allowed and the im 
all these writ

Director, Primary ' Education 
Passed by the

appointment/services of these net,-+- 
^"S/terminating the

there shall be no order as 
quashed. However.

R.D.

Applications allowed
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TEST SUIT

Before S.N. Jha, J.

2001

Februaiy. 5.

Vikas Singh & ors.'

V.

Devesh Pratap Singh.

Succession Act, 1925 (Cent
ral Act no. XXXtX of 1925)

grant of- Letters of Administra
tion—petitioners having prove

d the

due execution of will by te
statrix in sound state of m

ind, there

being no suspicious circumstan
ces, whether entitled to grant 

of

Letters of Administratio
n.

Held, that the petitioner 
having proved the will an

d its due

execution in a sound Sta
te of mind by the testatr

ix and there

being no suspicious circum
stances surrounding the ex

ecution of

the will, the petitioners are entitled to grant of Letters of

Administration.

Held, further, that the Lette
rs of Administration of the wi

ll^

of the testatrix dated 22
.8.1986 be granted in fa

vour of the

petitioners on payment of due co
urt-fee and furnishing inventory

and accounts within the sti
pulated period, under section 

319 of

the Succession Act. 1925
.

Case laws discussed.

Ap^plication under section 278 of t
he Succession Act 1925

for grant of Letters of Adminis
tration.

The facts of the case mate
rial to this report are set

 out in

the judgement of SachcLldana
nd Jha, J.

S.N. Jha, J.—^This. is a petit
ion under section 278 of the

Indian Succession Act (in short 'th
e Act') for grant of Letters of

Administration of the will of Smt. Ka
mleshwari Devi, resident of

Boring Canal Road. Patna. The petition 
was earlier registered as '

TestaLntary Case No. 3 of 1991 After the Objector entered

caveat it was converted into a suit and re-regi
stered as Testamentaiy

Suit No. 3 of 1996. 
..i, j r

2 The case of the petitioners, who are the.gr
and sons of

®  . n/>vi (hereinafter called the testatrix) and

Smt. Kamleshwan 
testatrix was the

beneficiaries of the disposi • ^ 173, 174. 175 of

ab.ni.n. owner of land b^nJj^}oLn
ots,J^ —

Teslamenlary Suit No. 3 of 1996.
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of Dhanbad. In my opinion, therefore, the case of these petitioners

801/2000 (R). In my opinion, therefore, the eancellation/termination

SrSror"' a- rnigal and
(v) CWJC No. 1042/2000 (R)
These two petitioners have also been annnin+fsri m

teachers on the basis of the judgment dated 4 7 PR ̂  assistant
CWJC No 3699/95 fRl TRr. 4.7.96 passed in
3699/96(R) was disposed of 1^10™! "°-
this Court on 28.7.95 in CWJC No. 1918/89''™ T^'
present writ petitioners, in my opinion is alsl i"" °CWJC No. 801/2000 (R>. HeL the caneellaL T. °
the appointment of these petitioners is ""^'^y^fminatlon of
Without jurisdiction. illegal and wholly

13. Having regard to the entire
the case and the law discussed , , "^'^^""^stances of
applications are allowed and the im all these writ
Director, Primary ' Education Passed by the
appointment/services of these net,-+- ^"S/terminating the
there shall be no order as quashed. However.

R.D.

Applications allowed

VOL. LXXX (2)104 PATNA SERIES

TEST SUIT

Before S.N. Jha, J.

2001

Februaiy. 5.

Vikas Singh & ors.'

V.

Devesh Pratap Singh.

Succession Act, 1925 (Central Act no. XXXtX of 1925)
grant of- Letters of Administration—petitioners having proved the
due execution of will by testatrix in sound state of mind, there
being no suspicious circumstances, whether entitled to grant of
Letters of Administration.

Held, that the petitioner having proved the will and its due

execution in a sound State of mind by the testatrix and there

being no suspicious circumstances surrounding the execution of

the will, the petitioners are entitled to grant of Letters of
Administration.

Held, further, that the Letters of Administration of the will^

of the testatrix dated 22.8.1986 be granted in favour of the
petitioners on payment of due court-fee and furnishing inventory
and accounts within the stipulated period, under section 319 of
the Succession Act. 1925.

Case laws discussed.

Ap^plication under section 278 of the Succession Act 1925
for grant of Letters of Administration.

The facts of the case material to this report are set out in

the judgement of SachcLldanand Jha, J.
S.N. Jha, J.—^This. is a petition under section 278 of the

Indian Succession Act (in short 'the Act') for grant of Letters of
Administration of the will of Smt. Kamleshwari Devi, resident of
Boring Canal Road. Patna. The petition was earlier registered as '
TestaLntary Case No. 3 of 1991 After the Objector entered
caveat it was converted into a suit and re-registered as Testamentaiy
Suit No. 3 of 1996. ..i, j r

2 The case of the petitioners, who are the.grand sons of®  . n/>vi (hereinafter called the testatrix) and
Smt. Kamleshwan testatrix was the
beneficiaries of the disposi • ^ 173, 174. 175 of
ab.ni.n. owner of land b^nJj^}oLnots,J^ —

Teslamenlary Suit No. 3 of 1996.
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Khata nos. 115/588 and 14 of village Dujra. Thana Digha (now
Imown as Boring Canal Road within Buddha Colony Police Station.
Patna town), purchased by her from her streedhan on 3.6.53.
After the purchase she got her name mutated in the revenue
records. From her savings and streedhan she constructed a ,
double storied house which was numbered as holding no. 494/
414 B in the municipal I'ecords. She paid land revenue and
municipal taxes to the State of Bihar and the Patna Municipal
Corporation. On 22.3.86 she executed her last will at her aforesaid
residence in the presence of _ her relatives and the attesting
witnessses, namely. Dr. Birendra Prasad Sinha and Dr. Vijayee
Singh. The attesting witnesses are also close relatives being
respectively the grand son-in-law and husband of the niece of the
testatiTx. The husband of the testatrix Bisheshwar Prasad Narain
Singh died on 31.1,87. The testatrix also died Soon after on
31.3.87. The petitioners along with their father performed the last
rites and Shradh. After the death of the testatrix the petitioners
came in possession of the house and the land, got their names
mutated in' the records of the State and the Patna Municipal
Corporation and are paying land revenue and taxes to them.

3. Caveat was filed by Devesh Pratap Singh objecting to thegrant of the Letters of Administration. It is worth mentioning here.  that the testatrix had two sons, namely. Suresh Pratap Singh andDevesh Pratap Singh and a daughter, namely, Smt". Abha Singh,he petitioners herein are the sons of Suresh Pratap Singh.
hcrtmir objector being son was a direof heir' and hadnot b^LV^""', "a"'' standi thuscoLeh^H allowed and the proceeding wasonveited into suit, as indicated at the outset At the staee ofevidence he examined 7 winesses including himself and also
produced some documents. mmseit, and aisu

4. The case of the objector is as follows. W petition is not
maintainable as the Comi Vmo j • petition is nui.
letters of administration of a will wh '^^T probate ofis not a will at all, nor a document^ofT disposition
merelv a wish or ° of transfer or bequeath. It isf a sh or desire of Smt. Kamleshwari Devi to give theproperty to the petitioners. It is said that Smt. KamlesLari Devi
was seriously ill since 1980 She . „ "^^o^^oshwan Devweak and incapable of under-standinT''H Pf^Ysically verystate of mind to execute an^t^pe o 'locu TI, ^ .T. , document much less a will-II .s also said that the document in question, alleged to be will h-
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forged, fabricated and manufactured. The further case of the
Objector is that the property did not exclusively belong to Smt.Kamleshwari Devi. She had, in fact, no property of her own.Whatever property she and/or the father has left behind is joint
family property in which the Objector has share.

g 3gjore I enter upon the real issues involved in the case
I wish to.dispose of the two objections relating to the exclusiveownership of the testatrix and the nature of the document, which
is the subject matter of the proceeding. As regards the former, thescope of proceeding for grant of Probate or Letters of Administration
stands well settled by judicial pronouncements. The jurisdiction of
the court is limited to finding out if the will was duly executed, is
the genuine and last will of the testator/testatrix, executed by her
in a sound state of mind and with full understanding. Thequestion as to ownership of the property lies outside the scope, of
the proceeding. Counsel for the Objector referred to section 5<) of
the Act He submitted that the use of the words "his property" in
that section indicates that the person can make a will with respc-ito his own property and, therefore, when-ever dispute is raised mthat regard the Court has jurisdiction to decide the same, llusubmission in my opinion, is wholly misconceived and refereru c
to section 59 is totally misplaced. From perusal of the Provisionsof section 59 and Explanations appended thereto it - ̂wbal Ibe secbon w.^ is rn'bllt ei'v

"noTma. aiise or bis pi ope.,
..-planaboa

dispose ol any propei y ^ 'dumb or blind maylifetime. As per Explanation II even a deaf dum . ^nlso execute a will if they are able to know what they are doing y-Hinp to Explanation III even an insane person can makeit. Accoi 8 unsound mind. Explanation IV
a will at a ti ^ sound state of mind—whetherprohibits a peiso result of intoxication or illness or any
un person does not know what he is doing. The
other cause—if the p „„ction 59 be comes further evident
object of the provisions
from the illutration appe inraoable of executing a will by,  6. Wbethei- a Pe^onjas mcap _ ^
reason of any physical relevant point which is to bereievant point and, in ;;'-;„,ri tition proceeding and in
decided in Probate/Letters
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Khata nos. 115/588 and 14 of village Dujra. Thana Digha (now
Imown as Boring Canal Road within Buddha Colony Police Station.
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letters of administration of a will wh '^^T probate ofis not a will at all, nor a document^ofT disposition
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was seriously ill since 1980 She . „ "^^o^^oshwan Devweak and incapable of under-standinT''H Pf^Ysically verystate of mind to execute an^t^pe o 'locu TI, ^ .T. , document much less a will-II .s also said that the document in question, alleged to be will h-
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the court is limited to finding out if the will was duly executed, is
the genuine and last will of the testator/testatrix, executed by her
in a sound state of mind and with full understanding. Thequestion as to ownership of the property lies outside the scope, of
the proceeding. Counsel for the Objector referred to section 5<) of
the Act He submitted that the use of the words "his property" in
that section indicates that the person can make a will with respc-ito his own property and, therefore, when-ever dispute is raised mthat regard the Court has jurisdiction to decide the same, llusubmission in my opinion, is wholly misconceived and refereru c
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this case also I would deal with this aspect later in this judg
ment.

As regards the use of the words "his property", it is cle
ar and. if

I may say so. implicit that a person can execute a will, like
 any

transfer deed, only with respect of his own property and 
not

someone else's property and. therefore, nothing much tur
ns on

use of those words in section 59 as to confer jurisdiction on th
e

probate-Court to decide any dispute relating to title, ownership
e c. o t e testator/testatrix in the property which is the subject

is settled legal position that it is not the duty

r  ate Court to consider any issue as to title of the testatorwhich the will propounded purports to deal

^ <^'sposing power the testator may have possessed overch property or as to the validity of the bequest made. See for

Preceding for

frn? °f administration Is not suit in the real

B::;rrsiroftf^: t: a
Bham. 1994 (n pLjo 64/" Bharti vs. Jai Narayan

153. and, a Division BenclCi, fueoros. AIR 1963 Allahabad

Balai Latl Banehee vs Debal ° Calcutta High Court in
16. The grant oTpmbafo aMe^r
only of the will prooounHpH ^ ° administration is decisive

to- the..prqpert/rs °he testator
not to be gone into in sucK title, ownership etc. are

favourable decision in favo it follows that even a
probate or letters of administ^ai° Petitioner/plaintiff granting

as res judicata in any future smi" favour does not operate
to bring seeking declaration of h- ̂  Objector is at liberty

property. In the above premises tK interest etc. in the

disposing capacity i.e. ownershin objector as to^
7. The objection that the doci ^ is rejected,

the impugned disposition is not a wprK'^^ question containing

of the testatrix to give the propertv t ^ desire

seems to have been taken, if i ^ ^ Petitioners in future"
objection. A bare perusal of the contLt^^^
original of which is on the record as E t° disposition, the
Annexure-1 to the.Betitiory^ not bear ih- ̂  ^°Py
(1) (1941) A.I.R. (Pat.)^ disposition
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is captioned in clear words as "Wasiyat-n
ama fWill)". and the

recitals thereof also leave no room f
or doubt that testatrix intended

to give the property to the petitioners as a b
equest after her death.

Translated into English (by me), the reci
tals are as under :

Will dated 28.8.86

It is my desire that I give my hous
e which is known as

Kamla Niwas and which stands on Boring
 Canal Road. Patna and

along with house Kamla Nlwas the land and the e
ntire compound

to my. grand sons Vikas Singh and Vlvek Sin
gh, who are sons of

my elder son Suresh Pratap Singh after my
 life, and the said

grand sons will have the right. They will bec
ome its full owners

and after any death they will get the house a
nd the land recorded

in their names in the Government offices and In
 the municipality

and keep the same in their possession.
 Let it be understood that

they will not sell the property. 
.

8. Section 2(h) of the Act defines "will' to me
an "the legal

declaration of the intention of a testat
or with respect to his

property which he desires to be carried Into effect 
after his death".

As interpreted by Courts the characteristics of a 
will are that (a)

there should be a disposition of the property
, (b) which takes effect

after the death of the executant and (c
) such disposition is

irrevocable. There is nothing in the above 
recitals to suggest

anything lacking so as to create doubt about its not being
 a will. '

In this connection, reference may be made to section
 74 of the Act.

which says, "it is not necessaiy that any technical words o
r terms

of art be used in a will, but only That wording be
 such that

Intention of the testator can be known therefrom 
. I may also

usefully refer to the following observations of the Supr
eme Court

in Veeraitalingam vs. Ramesh, AIR 1990 Supreme Court 22
01

"It is well settled that a court while construing a will sh
ould

to ascertain the intention of the testator to be gathered

- Iv from the language of the document: but while so doing'  y the position of the testator hispnmar ^
rds inthe probability that he used the words

family relationsh p taken into account. They lend a
a particular sense as correct construction of the will,

valuable aid in arriving ^ ̂  from person to person.rit

Since these considerations the words of one will with those
is seldom profitable to compar . ^nis upop which theor^no, her or to tiy to discover which o

d.visions have been given oi .cpo
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this case also I would deal with this aspect later in this judgment.
As regards the use of the words "his property", it is clear and. if
I may say so. implicit that a person can execute a will, like any
transfer deed, only with respect of his own property and not
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is captioned in clear words as "Wasiyat-nama fWill)". and the

recitals thereof also leave no room for doubt that testatrix intended

to give the property to the petitioners as a bequest after her death.

Translated into English (by me), the recitals are as under :

Will dated 28.8.86

It is my desire that I give my house which is known as

Kamla Niwas and which stands on Boring Canal Road. Patna and
along with house Kamla Nlwas the land and the entire compound
to my. grand sons Vikas Singh and Vlvek Singh, who are sons of
my elder son Suresh Pratap Singh after my life, and the said
grand sons will have the right. They will become its full owners
and after any death they will get the house and the land recorded
in their names in the Government offices and In the municipality
and keep the same in their possession. Let it be understood that

they will not sell the property. .

8. Section 2(h) of the Act defines "will' to mean "the legal
declaration of the intention of a testator with respect to his

property which he desires to be carried Into effect after his death".
As interpreted by Courts the characteristics of a will are that (a)
there should be a disposition of the property, (b) which takes effect
after the death of the executant and (c) such disposition is
irrevocable. There is nothing in the above recitals to suggest
anything lacking so as to create doubt about its not being a will. '
In this connection, reference may be made to section 74 of the Act.
which says, "it is not necessaiy that any technical words or terms
of art be used in a will, but only That wording be such that
Intention of the testator can be known therefrom . I may also
usefully refer to the following observations of the Supreme Court
in Veeraitalingam vs. Ramesh, AIR 1990 Supreme Court 2201

"It is well settled that a court while construing a will should
to ascertain the intention of the testator to be gathered

- Iv from the language of the document: but while so doing'  y the position of the testator hispnmar ^

rds inthe probability that he used the words
family relationsh p taken into account. They lend a
a particular sense as correct construction of the will,
valuable aid in arriving ^ ̂  from person to person.rit
Since these considerations the words of one will with those
is seldom profitable to compar . ^nis upop which theor^no, her or to tiy to discover which o

d.visions have been given oi .cpo
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approximates closely. Recourse to precedents, therefore, should be

confined for the purpose of general principle of construction only,

which by now, are well settled. There is still another reason as to

why the construction put on certain expressions in a will should

not be applied to a similar expression in the will under question
for-a will has to be considered and construed as a whole, and not

piecemeal. It allows that a fair and reasonable construction of the

same expression may vary from will to will. For these reasons it

has been again and again held that in the matter of construction
oi a will, authorities or precedents are of no help as each will has
to be construed in its own terms and in the setting in which the
clauses occur [See Ramachandra Shenoy vs. Mrs. Hidia Brite,
(1964) 2 SCR 722 at p. 736 : (AIR 1964 SC 1323 at pp. 1328-29)."]

I  have no doubt in my mind that the abovementioned
'ecitals do convey clear intention of the testatrix to give property
ffbsoluiely and finally to the petitioners effective after her death,

document conforms to the

otfiJ^ronfCh "Ah"", proceeding Is thus maintainable, the'A.l'etion of the Objector m this regard also is accordingly re|ected.

to menuo'^lTfh® appropdatc
SiaScteredTh^ • Objector has
and ntanufacturc™''hrhas''no"Ten- "d fh'"®
Signature of the testatrix n fi? ^^nied the genuineness of the
stated here that in tv, i- v," ("^pugned document. It may be

M application was filed "S'the "'Ar"' '^e Objector
Signature nf ^ petitioners for comparison of the-.nature of the tesfatrix on the will with her adntitte-d-Agn^iure,
which \v: ' admitted si
plea h,d been toKen by the det'end'am•'S obiccit-d to by the Ohi .

J  been b^ti.!
'he p

that
On bcliqir oj eiltioher

no such

s written statement-
occ-urrjng in paragraph 9 of ih submitted that the averment
eind fabricated document has h statement that "a forged
will" is capable of two meanintj hiianufactured alleging to be'
a definite stand and does not den <^he defendant takes
not be necessary for the plaintiff t ^^^nature on the will it may
response to this Counsel for the signature compared, in
that he does not deny the genuine categoHeal statement
testatrix on the will. It would he signature of the
part of the order dated 3.10.97 in Huot,- the relevant

■■In the present proceeding this clur,"""°" ' u
With the genuineness of the Qirrr, 4. h'™i>nly concernedSignature of the- tCMatrix- „n i:hd
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impugned will. 1, therefore, also wanted to know whether- the
defendant denies the genuineness of the signature of the testatrix
on the will. It hardly need be emphasised that in case of any
controversy in that regard, genuineness of the signature on the
will is to be compared with any admitted signature of the testatrix.
Mr. Devendra Kumar Sinha, counsel for the defendant stated that

in the written statement no such stand has been taken by the

defendant. Mr. Singh, counsel for the plaintiffs, referred to
paragraph 9 of the written staterrient wherein it has been stated
that "a forged and fabricated document has been manufactured

alleging to be will". He submitted that the aforesaid statement is

capable of two meanings. He stated that in case the defendant

takes a definite stand and does not deny the signature on the will,

it may not be necessary for the plaintiffs to get the signtiture on
the aforesaid Power of Attorney to be compared by Handwriting

Expert, but, in such a ease the stand of the defendant may be
recorded to avoid any complication in future.

The statement of Mr. Devendra Kumar Sinha that the
defendant does not deny the genuiness of the signature of the
testatrix on the impugned will is, accordingly, recorded.

The signature of the testatrix on the will not being in dispute
the genuineness of the document, as such, cannot be disputed,
moreso when there is no challenge to the signatures ot the
attesting witnesses and/or the handwriting of Vlsheshwar Pra ap
Naraln Singh, the hunsband of the testatrix, who had scribed the
will. The only thing to be seen is whether the wtll wa^ duly
executed in the prescribed manner, and secondly, whether the

testatrix was in a sound state of mind and voluntarily executed
the will with due awareness and understanding.

10. The mode of execution of will has been laid down in
section 63 of the Act which may be quoted as under .

"Every testator, shall execute his will according to. the
following rules.

Ifll The testator shall sign or shall affix his mark to the will,
or It shall be signed by some other person in his presence and by
his direction. mark of the testator, or the signature of

(b) The signature placed that it shall appear
•for him. as a will.

the person signing venting as a will,
that it was intended there y . witnesses, each

(e) The will shall be atteste ^,,1 or
las St Iwhom
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impugned will. 1, therefore, also wanted to know whether- the
defendant denies the genuineness of the signature of the testatrix
on the will. It hardly need be emphasised that in case of any
controversy in that regard, genuineness of the signature on thewill is to be compared with any admitted signature of the testatrix.
Mr. Devendra Kumar Sinha, counsel for the defendant stated that
in the written statement no such stand has been taken by the
defendant. Mr. Singh, counsel for the plaintiffs, referred to
paragraph 9 of the written staterrient wherein it has been stated
that "a forged and fabricated document has been manufactured
alleging to be will". He submitted that the aforesaid statement is
capable of two meanings. He stated that in case the defendant
takes a definite stand and does not deny the signature on the will,
it may not be necessary for the plaintiffs to get the signtiture on
the aforesaid Power of Attorney to be compared by Handwriting
Expert, but, in such a ease the stand of the defendant may be
recorded to avoid any complication in future.

The statement of Mr. Devendra Kumar Sinha that the
defendant does not deny the genuiness of the signature of the
testatrix on the impugned will is, accordingly, recorded.

The signature of the testatrix on the will not being in disputethe genuineness of the document, as such, cannot be disputed,moreso when there is no challenge to the signatures ot theattesting witnesses and/or the handwriting of Vlsheshwar Pra apNaraln Singh, the hunsband of the testatrix, who had scribed thewill. The only thing to be seen is whether the wtll wa^ duly
executed in the prescribed manner, and secondly, whether the
testatrix was in a sound state of mind and voluntarily executed
the will with due awareness and understanding.

10. The mode of execution of will has been laid down insection 63 of the Act which may be quoted as under .
"Every testator, shall execute his will according to. the

following rules.
Ifll The testator shall sign or shall affix his mark to the will,or It shall be signed by some other person in his presence and by

his direction. mark of the testator, or the signature of(b) The signature placed that it shall appear•for him. as a will.the person signing venting as a will,that it was intended there y . witnesses, each(e) The will shall be atteste ^,,1 or
las St Iwhom
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has seen some other person sign the-will, in the presence and by
the direction of the testator or has received from the testator a
personal acknowledgment of his signature or mark, or of the
signature of such other person; and each of the witnesses shall
sign the will in the presence of the testator, but it shall not be
necessary that more than one witness be present at the same
time, and no particular form of attestation shall be necessary."

The ingredients of the Section, it would appear, are, firstly,

that the testator should sign or put his mark on the will, or direct

other person to sign it in his presence, for example, in case of

disability on his part to do so; secondly, such signature or mark

must be so placed as to appear that thereby he intended to write

 a will and, thirdly that it should be attested by at least two
^witnesses, each of them having seen the testator sing or put his
mark on the will or the will c" some other person sign the will, in
presence of and on the direction of the testator. Such attestation
by the witnesses must also be in presence of the testator.

11. In the present case the attesting witnesses are Dr.
Virendra Prasad Sinha and Dr. Vijayee Singh. Dr. Vijayee Singh
has sworn an affidavit enclosed as Annexure-3 to the petition

^ sta.ting as follows :—

That I am one of the attesting witnesses to the will executed
by late Kamleshwari Devi on twejity second day of August Nineteen
eighty six (22.08.1986).

Kamleshwari Devi, testator, signed, the will in my

Lidw fT presence of Dr. Birendra Prasad Sinha,residing (at present) at Kanpur Medical College. Kanpur.

signed as w^i^^ ^®PO"ent and Dr. Birendra Prasad Sinha alsosigned as witnesses to the will after the testator signed the will."
of se^oV iT
-verlf.catlon of petition for Probate bv-'iT manner ofto the will". For the sake of m witnesses

—eb in tbe

testament of the testator me2on\Trn tLrtovrp^^^^^^
annexed to the above petition to be his laQt t.rMi j -.n
'  nis last will and testament ih
)ii\' piirseiic.e).
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12. Dr. Virendra Prasad Sinha. the other attesting witness
has also made a similar affirmation, marked Annexure 2 in

'identical language. He has, in fact, further pledged his oath by
deposing in Court as P.W. 2 to support the petitioners' case. He
stated that at the time of the execution of the will he lived in the
disputed house i.e. Kamla Niwas (He is. it may be recalled, gran^r
son-in-law of the testatrix). On 22.8.86 his grand father-in-law
VPN. Sinha i.e. testatrix's husband, called him downstairs and
informed that his wife i.e. the testatrix wanted to execute a will.
The will was scribed in his presence by said V.P.N. Sinha on the
dictation of the testatrix. After the will was scribed the testatrix

went through its contents and then put her signature making
endorsement to the effect that she had read the contents. The
signature was put by her in his presence. On her request he also
put his signature with endorsement that she (testatrix) had signed
in his presence In full sound mind. P.W. 2 Identined the will,
which had already been proved by P.W. 1 earlier as Ext. I, as the
will which had been executed by the testatrix. He also proved his
Signature and endorsement. He further proved the signature and
endorsement by Dr. Vijayee Singh. Nothing has been elicited from
Wm in cross-ex-amlnatlon to create doubt about the veracity ofhim in cio attestation of the will by him. It was

°r,ed"that P W 2 did not claim to have signed the attestation— re-ofthetestam^^^^^^^^
r—:fThrt:r;ur heTuf 1110^. and u
rny^ng was missing in his evidence It came m ̂ e cros.
—Tas rn^-elraXTbrt—idx that he put his
•a Oini-e on the will. He also stated, in cross-examination, thatsignatuie on the wj^ his signature in his presence. He further
eveiy body that the testator stated that she
clarified m cr ^ instruction and dictatioin
wanted to execu scribed the will. The evidence of
 V.P.N. Sinha i.e. n satisfies the ingredients of
P W. 2 Dr. Virendra he^iitation in holding that the
section 63 of the Act. an .^3 ̂ ue execution.petitioners have succe proved hot only ^he

13 The will, in fn • „ndra Prasad Sinha and the
n ness i.e. D''' birendra 4 put also by^ttestmg petitioners as P- • ^ gigter of the

beneficiaries i.e. tn^ i testatrix an

Smt. Abha Singh the daughtei
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has seen some other person sign the-will, in the presence and by
the direction of the testator or has received from the testator apersonal acknowledgment of his signature or mark, or of thesignature of such other person; and each of the witnesses shall
sign the will in the presence of the testator, but it shall not be
necessary that more than one witness be present at the same
time, and no particular form of attestation shall be necessary."

The ingredients of the Section, it would appear, are, firstly,
that the testator should sign or put his mark on the will, or direct
other person to sign it in his presence, for example, in case of
disability on his part to do so; secondly, such signature or mark
must be so placed as to appear that thereby he intended to write
 a will and, thirdly that it should be attested by at least two

^witnesses, each of them having seen the testator sing or put hismark on the will or the will c" some other person sign the will, in
presence of and on the direction of the testator. Such attestationby the witnesses must also be in presence of the testator.

11. In the present case the attesting witnesses are Dr.Virendra Prasad Sinha and Dr. Vijayee Singh. Dr. Vijayee Singhhas sworn an affidavit enclosed as Annexure-3 to the petition
^ sta.ting as follows :—

That I am one of the attesting witnesses to the will executedby late Kamleshwari Devi on twejity second day of August Nineteen
eighty six (22.08.1986).

Kamleshwari Devi, testator, signed, the will in my
Lidw fT presence of Dr. Birendra Prasad Sinha,residing (at present) at Kanpur Medical College. Kanpur.
signed as w^i^^ ^®PO"ent and Dr. Birendra Prasad Sinha alsosigned as witnesses to the will after the testator signed the will."
of se^oV iT

-verlf.catlon of petition for Probate bv-'iT manner ofto the will". For the sake of m witnesses
—eb in tbe

testament of the testator me2on\Trn tLrtovrp^^^^^^
annexed to the above petition to be his laQt t.rMi j -.n'  nis last will and testament ih)ii\' piirseiic.e).
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12. Dr. Virendra Prasad Sinha. the other attesting witnesshas also made a similar affirmation, marked Annexure 2 in'identical language. He has, in fact, further pledged his oath bydeposing in Court as P.W. 2 to support the petitioners' case. Hestated that at the time of the execution of the will he lived in thedisputed house i.e. Kamla Niwas (He is. it may be recalled, gran^rson-in-law of the testatrix). On 22.8.86 his grand father-in-law
VPN. Sinha i.e. testatrix's husband, called him downstairs andinformed that his wife i.e. the testatrix wanted to execute a will.
The will was scribed in his presence by said V.P.N. Sinha on thedictation of the testatrix. After the will was scribed the testatrix
went through its contents and then put her signature makingendorsement to the effect that she had read the contents. Thesignature was put by her in his presence. On her request he alsoput his signature with endorsement that she (testatrix) had signedin his presence In full sound mind. P.W. 2 Identined the will,which had already been proved by P.W. 1 earlier as Ext. I, as thewill which had been executed by the testatrix. He also proved hisSignature and endorsement. He further proved the signature andendorsement by Dr. Vijayee Singh. Nothing has been elicited fromWm in cross-ex-amlnatlon to create doubt about the veracity ofhim in cio attestation of the will by him. It was
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petitioners' father and the Objector, as P.W. 3. Being equ
ally

related to them her evidence has great significance. In fa
ct, in her

cross-examination she stated that she has equal love and
 affection

,  for both the brothers. Nonetheless, she in clear words 
identified

the will, after looking into the same with the help of magnifying

glass, as the will which her mother had executed in favour o
f her

two nephews—Vikas Singh and Vivek Singh. She further stat
ed,

'that at the time of the execution of the will she was in a sound

state of mind and body; before she executed the will she had

expressed her intention to execute will in favour of the grand sons

with respect to her personal property. Such unequivocal affinnation

of the petitioners' case by P.W. 3 goes a long way in proving the 
case propounded by them. Counsel for the petitioners, rightly did
not miss the opportunity to submit that P.W. 3 was a natural heir

o the testatrix, and had the impugned will not been executed by
he. she too would have interest in the property. The fact that she

ronva i ^"'1 came
case I find"""? t""' of the petitioners'case, 1 find substance in the submission.

UHavlng held that the petitioners have succeeded in
Pioving due execution of the will the Issue which nexrartt^s for
consideration is as to whether thp mhh i j

State of minH r Vto - was executed in sound■siaie oi mind. 1 haye already referrpH fr, <,-1,

evidence of no less than P W 3 Snlt Abb ct
The petitioners as P W 1 and P W T

,  evidence. Equally signifi^t iJthe Xrof P W^ ^'irl
Prasad Sinha who besides being attesting wkn! ,
;^y Pi-ofession. Another doctor i also a doctoi
Wd to the famiir has als?.^

■  he had occasidns to . S' "e has stated
during 1983-84 as he wn<. 1"^^ ^amleshwari Dcvi

.  Sanjay Kuma,- Roy. ^^^er grand son-in-law Di'-
10-12 times, Her mental cfnrim the testatrix about
the sei-vant to bring refreshmenr/ T® always asked"
Her physical condition was' al^; whenever he went there-

' while Avalking, a question was n ^^at she used to limP
to whether a neurologist can ^
person to which the answer wT'^^tr condition of »
impai-ted at the MBBS level evew d^ teaching
conclitlon of a person. Precious too 11!?°'" assess the mental
the Objector i.i' the eross-examination of'^r on behalf of

these witnesses.
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15 The thrust of the Objector's case. If I may say so. has
been that the property did not exclusively belong to the testatrix.
There is not much in the evidence led by him to create doubt
about the soundness of mind of the testatrix. Out of seve^
Witnesses examined by him including himself, namely, D.W. 1.
b W 4 D.W. 5 and D.W. 6 spoke only about purchase of land and
construction of the house 'Kamla Niwas' i.e. regarding .ownership.
Even the Objector as D.W. 1 did not say a word In his examination-
in-chief about the mental, condition of the testatrix. D.Ws. 2. 3 and
7 spoke about illness, but the thrust of their evidence too is that
the house did not belong to the testatrix. On the point of illness

all that D.Ws. 2 and 3 said was that the testatrix had suffered

paralytic stroke in 1980 whereafter she was bed-ridden. When
they last met her in 1987, she was unable to recognise. They said
nothing about the condition at or about the time when the will
was executed on 22.8.86. D.W. 7 stated that the testatrix had
suffered the stroke In 1970 and thereafter she lived at Varanasi.

16 On the point of proof in testamentary cases I .am templed
to refer to a passa.gc from .he-decision in the case of Surendra P^

' n,- ,Mrs t SaraSLuatC A,ora. AIR 1974 Supreme Court 1999.
relating to burden of prod In Probate proeeeding. Thus said Iheir
Lcdsmps. ^ the will was signed by the

.  . lot he was at Ihe i-elevant time in sound disposing state
'f lhat he had understood the-naturc of disposition, lhal heof mm . testament of his own free will and ilial he

''"h'"1 ̂'d"it In "the presence of the two witnesses who aitcsled ithad signed /, presence of each other, Once .these
Sementrrrresmblished. the onus which is placed on. -hc
propoundeMs dlsctaged.^^

, ̂ Hll be on the propounder to explain them to the
the onus may SI - cave^itor alleges undue inlluence,
satisfaetionolthecou
fraud and ? „bse.ved,
Continuing, theii o clischarge the burden which rests

••If the cavcator docs mn that thti
upon nim in cslablishmh ^ ,„nucnce, acslablished thai the

,11 1 iiccn obtained by Itau eslabiisneuwill had -oecessarily be granted ^ cNccutcd
the will must g ^cntarv capacity and e
tesiator bad lull .„„d."
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17. On behalf of the Objector certain circumstances were

cited'which, according to him. create doubt about the genuineness

of the will.

(i) The date "22.8.86" appears above the signature in the will.
(ii) Though as per evidence of the petitioners' witnesses the

testatrix used to sign in English, but the signature on the will is

in Hindi. .

(iii) Neither Dr. Vijayee Singh nor father of the petitioners

Suresh Prasad Singh was examined.

(iv) No provision was made by the testatrix for her second
son i.e. Devesh Pratap Singh, the Objector, and/or his children.

(v) Above all. admittedly the testatrix was not keeping good

health after 1980 and the couple started living at 'Varanasi.

(vi) Both the testatrix and her husband according to the

petitioners' case lived at Varanasi—how and why came to Patna on

or about 22.8.86 to execute the will.

18. As regards the first objection it is true that normally the

maker of the document mentions the date below the signature. In

the present case, as noted above, the will was scribed by the

husband of the testatrix. Thereafter, as P.W. 2 stated, she went

through the contents and made endorsement to the effect "Isko

 pura parhkar da. kiya". The date 22.8.86 has been mentioned in

continuation in the same line. Below the said endorsement and
the date the testatrix affixed her signature. It is significant that
the date 22.9.86 (sic) has been mentioned not only by the testatrix'
but also by the two attesting witnesses. In fact, the caption also
mentions the same date while describing the document as "will
dated 22.8^86'. Therefore, nothing turns on the f" tnstead
of below, the date appears above the signature

lestalrix used to ilgn In s°metlmes the
fact the .angufge of the^'tt^rwa^H nT^

have considered it aoDmnHnt^ ec , testatiix mib
t  f . . ^PP™Pil.ate to affix her signature in the sam^language/script. In my view of the matter, tjie genuineness of tho

'.'■''""h'Tld'ha!"'"!. the question as to whethef
consetiucnce at^al"" Hindi or English Is of o"
m  ' r"nodlli^° substance In the third objection-Ihe case of RodaFramroze Modij vs. Kama Vaijiuandas SaraiyO'

PATNA SERIES VOt- LXXX P)

1946 Bombay 12. was cited in this connection. It was
a.!., * +Vi/-iiicfh one attesting witness is sufficient

obseiwed in that case that though one anesLu ^ witness mav
fu _i < 1 cof" <51 Ingest that he evidence of more witness may
the words at least sugge ^ ferts of the
be required This undoubtedly is so depending on the facts of the
case If circumstances surrounding execution of the will are notcase, it circ credentials of the sole attesting witness are

doutTtfurno'doubt, the Probate Court is entitled to call upon and
evnect the propounder of the will to examine more witnesses to
corroborate the evidence of the sole attesting witnesses. Tlu;re.
however, cannot be any hard and fast rule on the point. It would
depend on the facts and circumstances of each case. In the matlei
of proof what is important is the quality of evidence and not its
quantity With the examination of Dr. Virendra Prasad Sinha the
requirement of law stands satisfied, and there being no such
suspicious circumstances creating doubt about the veracity of the
will or the petitioners' case. I do not think any adverse Interence
should be Lwn for not examining Dr. Vijayee Singh, the o heishould be a ^ affirmed the facts relating to attestation
attesting witness, who ha if the evidence is found to be-false.
by swearing affidavi for ^82 of the Act. As regards
he may petitioner's father, since he played no
Suresh Pratap Smg . examination as a witness was
role in the execution ol tne w .
hardly required. provision was made by the

21. The submissio ^^lildren at the first instance
testatrix for the Objector a / cases, in the facts
looks attractive but has no ^ adverse inference from
and circumstances, the Courts have^dra^
omission to make provisions P ^ relation of outside
for example, where, P^oP^rty | ^he children. Doubt may
without n-'ahing disposition, in cases where
arise as to the or makes a particular member of the
failure to make P that kind. But where as between
family destitute Ol J f^^s one of them, position will be
t^ sets of heirs, the testator preter^^

Af+,=r all the vei'y obje exclusion of or indllfrcrent. disposition
property t-o p ,,.5 „ho may bu mtcstate de.sth
preference to othct case _preference to m ■ p,.„perty l subniiitedtvouMbaveintCest^trix. would

' r" hem hav" been assigned or not.
excluding a na ur

of the testatoi
that in such cases

interest in the property counse/testatrix, would have share
.0. court should se
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they are not. adverse inference should be drawn. He relied on SmL

Rqjeshwari Rani Pathak vs. SmL Niraja Guleri. AIR 1977 Punjab &
Haryana 123. That case was decided on Its facts. As a matter of

fact ratio of the decision so far as this point Is concerned, is that
if the will contains reasons for depriving some heir, it is a material
consideratlo'n to uphold genuineness and validity of the will. In the
present case, though it is not specifically said so. the will provides
an inkling as to why the testatrix bequeathed the property to the
petitioners. The reason seems to be that the Objector has only
daughters. Though daughters have been brought at par with the
sons in the matter of suecession on the death of their father or
mother, traditionally the sons have an edge over the daughters in
the matter. Perhaps, the testatrix for this reason did not want her
property to be shared by the Objector upon whose death else it
would have been shared by his daughters. She wanted it' to
remam in her own family which could be possible only if sons of
the other son had inherited it. The use of thp a ••
v,uas S,ng. au. V.veK apL du:;
aur ui poton ko hak hoga" sianiAr ■ *. , ^
in thes,. premises the faet that tL test^trrx L l""
provlsioi, for the Ohjeetor or his daughters docs 00^
of much .significance. It would not be ouTof ,
the from the letters brought on record Is"eT
appears that the relationship of the 01 ileclnr ,h n "testatrix was not veiy cordial. 1„ „ne of thelltre'rs ExI t
he seems to have expressed his .u-sire outKamla Wlw.^ If his stay In the hourwirn:! St "er"^^'^
health does not ''ISso" hati mulu'' '''f Indifferent

PATNA SERIES

stances"'l havTar^', T'"' ^he facts andadd. in fairness to the nlthi ̂  ealt vvith this aspect earlier. 1 may
by them on the fact that heavy reliance was placed
accounts her-self. a bunrh r used to operate bank
cheques have been brought ° books and counterfoils of
pointed out that one such wu",? as Ext. 5 series. It was
(Ext. 5/5). It was submitted thm 19.3.86
by the petitioners, no posit ve ev d^ the evidence adduced
Objector regarding ^lienial condit' adduced by the
of the testatrix at the time of exerutfen^'^'^ capacity.

23. In this connection I would f
section 59 which has already been f that as pet

j. ^rred to above, even
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person who is ordinarily insane is competent to execute a will at
a t ime when he is of sound mind. What" is important is not the

illness of the testator or testatrix but her power of understanding.
A person may be physically ill but he may .be mentally sound.

Nothing has come in evidence—either in the cross-e.xamination of

the petitioners' witnesses at the instance of the Objector or in the

evidence of the Objector witnesses—to suggest that the testatrix

suffered from any. un-soundness of mind, much l^s on or about
22.8.86 when she executed the will. She might have been living at
Varanasi for sometime in the past but, as stated by P.Ws, she
often came to Patna, the place of her'permanent residence. If she

decided to execute the will during one such stay it cannot be said

to be a circumstance creating suspicion about its genuineness.

24. One of the most important features of the present case

is that the Objetor does not. dispute tlie genuineness of the
signature of the testatrix on the will. His objection as to ownership

of the property, as noted hereinabove, being only peripheral,
having admitted the genuineness of the signature of the testatrix
on the will, the Objector can resist the grant of Letters of
Administration only if he was able to show that the execution was

not voluntaiy—that it was the result of fraud, coercion, 'undue
influence or the like. No such case has been pleaded by the
Objector. As laid down in the case of Surendra Pal vs. Dr. (Mrs.)
Saraswati Arora (supra), even if such case had been pleaded by
him, the burden of proof would have been upon him to establish
that the will had been obtained by fraud, undue influence or
coercions etc. It is significant to point out that the propoundcrs of
the will i.e. the petitioners did not apparently play any role in the
execution of the will. They came to know about it latei from theii
grand mother i.e. testatrix during Dussehra. i.e. sometime in the
month of October in 1986. His grand father had the custody of the
will in the meantime. These replies came in cross-examiioation of^

Before I close the .discussion, 1 must refer to few other
behalf of the Objector. A. Raghavamnia & anr.

decisions cited on 1964 Supreme Court 136. was
vs. A. Cnanchamma & ' executed resi'cct
cited on the point that i property. Tbouei:, as
to undivided Shan-of ™ { eding this Court is not called
observed above, in the prescn of ownership of .fhc^:Sle me qustion of
tipon to go into and the p
Po-operty, the decision has no relevance m resent case fpi the
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they are not. adverse inference should be drawn. He relied on SmL
Rqjeshwari Rani Pathak vs. SmL Niraja Guleri. AIR 1977 Punjab &
Haryana 123. That case was decided on Its facts. As a matter of
fact ratio of the decision so far as this point Is concerned, is that
if the will contains reasons for depriving some heir, it is a material
consideratlo'n to uphold genuineness and validity of the will. In the
present case, though it is not specifically said so. the will provides
an inkling as to why the testatrix bequeathed the property to the
petitioners. The reason seems to be that the Objector has only
daughters. Though daughters have been brought at par with the
sons in the matter of suecession on the death of their father or
mother, traditionally the sons have an edge over the daughters in
the matter. Perhaps, the testatrix for this reason did not want her
property to be shared by the Objector upon whose death else it
would have been shared by his daughters. She wanted it' to
remam in her own family which could be possible only if sons of
the other son had inherited it. The use of thp a ••v,uas S,ng. au. V.veK apL du:;
aur ui poton ko hak hoga" sianiAr ■ *. , ^in thes,. premises the faet that tL test^trrx L l""
provlsioi, for the Ohjeetor or his daughters docs 00^
of much .significance. It would not be ouTof ,the from the letters brought on record Is"eT
appears that the relationship of the 01 ileclnr ,h n "testatrix was not veiy cordial. 1„ „ne of thelltre'rs ExI t
he seems to have expressed his .u-sire outKamla Wlw.^ If his stay In the hourwirn:! St "er"^^'^
health does not ''ISso" hati mulu'' '''f Indifferent

PATNA SERIES

stances"'l havTar^', T'"' ^he facts andadd. in fairness to the nlthi ̂  ealt vvith this aspect earlier. 1 may
by them on the fact that heavy reliance was placed
accounts her-self. a bunrh r used to operate bank
cheques have been brought ° books and counterfoils of
pointed out that one such wu",? as Ext. 5 series. It was
(Ext. 5/5). It was submitted thm 19.3.86
by the petitioners, no posit ve ev d^ the evidence adduced
Objector regarding ^lienial condit' adduced by the
of the testatrix at the time of exerutfen^'^'^ capacity.

23. In this connection I would f
section 59 which has already been f that as pet

j. ^rred to above, even
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person who is ordinarily insane is competent to execute a will at
a t ime when he is of sound mind. What" is important is not the
illness of the testator or testatrix but her power of understanding.
A person may be physically ill but he may .be mentally sound.
Nothing has come in evidence—either in the cross-e.xamination of
the petitioners' witnesses at the instance of the Objector or in the
evidence of the Objector witnesses—to suggest that the testatrix
suffered from any. un-soundness of mind, much l^s on or about
22.8.86 when she executed the will. She might have been living at
Varanasi for sometime in the past but, as stated by P.Ws, she
often came to Patna, the place of her'permanent residence. If she
decided to execute the will during one such stay it cannot be said
to be a circumstance creating suspicion about its genuineness.

24. One of the most important features of the present case
is that the Objetor does not. dispute tlie genuineness of the
signature of the testatrix on the will. His objection as to ownership
of the property, as noted hereinabove, being only peripheral,
having admitted the genuineness of the signature of the testatrix
on the will, the Objector can resist the grant of Letters of
Administration only if he was able to show that the execution was
not voluntaiy—that it was the result of fraud, coercion, 'undue
influence or the like. No such case has been pleaded by the
Objector. As laid down in the case of Surendra Pal vs. Dr. (Mrs.)
Saraswati Arora (supra), even if such case had been pleaded by
him, the burden of proof would have been upon him to establish
that the will had been obtained by fraud, undue influence or
coercions etc. It is significant to point out that the propoundcrs of
the will i.e. the petitioners did not apparently play any role in the
execution of the will. They came to know about it latei from theii
grand mother i.e. testatrix during Dussehra. i.e. sometime in the
month of October in 1986. His grand father had the custody of the
will in the meantime. These replies came in cross-examiioation of^

Before I close the .discussion, 1 must refer to few other
behalf of the Objector. A. Raghavamnia & anr.decisions cited on 1964 Supreme Court 136. was

vs. A. Cnanchamma & ' executed resi'cct
cited on the point that i property. Tbouei:, as
to undivided Shan-of ™ { eding this Court is not called
observed above, in the prescn of ownership of .fhc^:Sle me qustion of
tipon to go into and the p
Po-operty, the decision has no relevance m resent case fpi the
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reason that the case related to a will executed by member 
of

undivided co-parcener, whereas inthe present case the test
atrix

being a female was not meniber of the co-parcenery. Besides the

suit itself was for possession and not one for grant of Probate/

^tters of Administration. S. Pachaksharamma vs. Chimmabhayi,
air 1967 Supreme Court 207. was relied upon on the point of the

nature of the document. In that case the plaintiff had instituted

a suit both as adopted son and as persona designata on the basis

ot a will. The trial court dismissed the suit on both the grounds
and. later, the High Court rejected his

case based on adoption but held the plaintiff entitled to the reliefs

he court held on construction of

the ̂ aln^^andTd ^'='''="tlant to adopt
AS a matter of fact TR^Natho"" "fhe property.
& ors. AIR 1962 Palin 481 n Alapina Choudliai-y
of the Objecto? ! D 1- n "P™ behalf
docbmen to br t ailed w ll ' 'hat the

the property - the 8 "-Position of

tespe«'o'somc p:opX'Th°t''=
construction of the dnn Court held on

appointed his successor" he"d- maker had merely
property. ' " make any disposition of the

and 'he pttLopSTalmfteen'h^^^^^^ ""hsldered
due execution, in a sonnH f ^ proved the will, its

absence of any suspicious p-^ of mind by the testatrix, in the
'he petmones ntu^ 1 60,7''"""= ="'ound,ng the execution,
Administration. , 'o grant of Letters of

27. In the result thp

Administration of the will of ^e' Le"ees of
be granted in favour of the n,| ., '^'P-®hwai1 Devi dated 22.8.86
lee. If not already paid and 0^!^"' P^>"hent of due court
accounts within stipulated pecL '"""'-hlng Inventoiy and
The parties will bear the costs of .7'*'='^ section 319 of the Act.osts of the proceeding.

S.D.

■^Pplicaliori all<»r<'c

PATNA SERIES VOL. LXXX I2)

REVISIONAL CRIMINAL

Before Mrs. Indu Prabha Singh, J.
2001

February. 13.

Ro.m Nandan Sao.'

V.

The Stale of BO\ar and anr.

Code of Criminal Procedure, 1973— (Central Act no. II of

1974) section 125—Order for payment of maintanance. legality

of—the section whether a penal section—word "offence" as defined
under section 40 of the Penal Code, 1860. whether not applicable

in case of default in payment of maintenance.

Held, that order for payment of maintenance by petitioner

to opposite party no. 2. under section 125 of the Code of Criminal
Procedure. 1973 is correct both on facts and law and the same

cannot be disturbed.

Held, further, that section 125 of the Code of Criminal
Procedure 1973 is not a penal section and the word offence as
defined in section 40 of the Penal Code 1860 can not be-applicable
in case of default in payment of-maintenance.

Case laws discussed.
Applications by petitioner
The facts of the cases material to this report are set

out in the judgement of Mrs. Indu Prabha Singh. J.
Mr. RP. Singh & Mr. Sanfay Kumar Singh for petitioner.
Mr. Praveen Kumar Singh for the state.
Mr. Rudradeo Kumar Sinha, A.P.P. for the state.

Criminal Revision No. 28 of 1999

tyr s I P Singh, J. This application in revision filed under
oQv'and 401 of the Code of Criminal Procedure. 1973 (in ,

sections 397 a 8.12.1998

short -the Cod ) ghri R.P.S. Singh. J.M. 1st Class.
passed in Case No. entire proceeding of Case No.
Lakhisarai as also tor q '
59M/85. -T^^rij^riminal. Misc. No. 6579 of 1992.

Mn. 28 of 199" Wiin • o p q Sineh. J. M. 1st Class.
-Llcr omn .ppUcaUo., u„4=r
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reason that the case related to a will executed by member ofundivided co-parcener, whereas inthe present case the testatrixbeing a female was not meniber of the co-parcenery. Besides thesuit itself was for possession and not one for grant of Probate/^tters of Administration. S. Pachaksharamma vs. Chimmabhayi,air 1967 Supreme Court 207. was relied upon on the point of thenature of the document. In that case the plaintiff had instituteda suit both as adopted son and as persona designata on the basisot a will. The trial court dismissed the suit on both the grounds

and. later, the High Court rejected hiscase based on adoption but held the plaintiff entitled to the reliefs
he court held on construction ofthe ̂ aln^^andTd ^'='''="tlant to adoptAS a matter of fact TR^Natho"" "fhe property.& ors. AIR 1962 Palin 481 n Alapina Choudliai-yof the Objecto? ! D 1- n "P™ behalfdocbmen to br t ailed w ll ' 'hat thethe property - the 8 "-Position oftespe«'o'somc p:opX'Th°t''=construction of the dnn Court held onappointed his successor" he"d- maker had merelyproperty. ' " make any disposition of the

and 'he pttLopSTalmfteen'h^^^^^^ ""hsldereddue execution, in a sonnH f ^ proved the will, its
absence of any suspicious p-^ of mind by the testatrix, in the'he petmones ntu^ 1 60,7''"""= ="'ound,ng the execution,
Administration. , 'o grant of Letters of27. In the result thp
Administration of the will of ^e' Le"ees ofbe granted in favour of the n,| ., '^'P-®hwai1 Devi dated 22.8.86lee. If not already paid and 0^!^"' P^>"hent of due courtaccounts within stipulated pecL '"""'-hlng Inventoiy andThe parties will bear the costs of .7'*'='^ section 319 of the Act.osts of the proceeding.
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■^Pplicaliori all<»r<'c
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REVISIONAL CRIMINAL

Before Mrs. Indu Prabha Singh, J.
2001

February. 13.
Ro.m Nandan Sao.'

V.

The Stale of BO\ar and anr.
Code of Criminal Procedure, 1973— (Central Act no. II of1974) section 125—Order for payment of maintanance. legalityof—the section whether a penal section—word "offence" as definedunder section 40 of the Penal Code, 1860. whether not applicablein case of default in payment of maintenance.
Held, that order for payment of maintenance by petitionerto opposite party no. 2. under section 125 of the Code of CriminalProcedure. 1973 is correct both on facts and law and the samecannot be disturbed.
Held, further, that section 125 of the Code of CriminalProcedure 1973 is not a penal section and the word offence asdefined in section 40 of the Penal Code 1860 can not be-applicablein case of default in payment of-maintenance.
Case laws discussed.
Applications by petitioner
The facts of the cases material to this report are setout in the judgement of Mrs. Indu Prabha Singh. J.Mr. RP. Singh & Mr. Sanfay Kumar Singh for petitioner.Mr. Praveen Kumar Singh for the state.

Mr. Rudradeo Kumar Sinha, A.P.P. for the state.
Criminal Revision No. 28 of 1999

tyr s I P Singh, J. This application in revision filed underoQv'and 401 of the Code of Criminal Procedure. 1973 (in ,sections 397 a 8.12.1998short -the Cod ) ghri R.P.S. Singh. J.M. 1st Class.passed in Case No. entire proceeding of Case No.Lakhisarai as also tor q '59M/85. -T^^rij^riminal. Misc. No. 6579 of 1992.Mn. 28 of 199" Wiin • o p q Sineh. J. M. 1st Class.-Llcr omn .ppUcaUo., u„4=r
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Criminal Misc. No. 6579 o
f 1992.

So far as Criminal Misc. No. 6579/
92 filed u/s 482 of the

Code is concerned, it is directed agai
nst the order dated 23.3.92

passed in Cr. Rev. No. 144 of 1991 by Sr
i Ram Prabodh Singh. II

Addl. Sessions Judge, Munger by which
 he confirmed the order

and judgment dated 3.4.1991 passed by
 Shri Ravindra Patwari,

J.M. 1st Class, Munger U/s 125 of t
he Code. Both these cases

were heard analogous and this judgment will g
overn both of them.

2. The petitioner in Criminal Revision 
No. 28 of 1999 is

husband and opposite party no. 2 has clai
med to be his first wife.

It appears that opposite party no. 2 filed Complai
nat Case No. 159

(C) of 1982 against the petitioner for his prosecut
ion under section

494 oi the Indian Penal Code claiming therein tha
t he was the first

wife of the petitioner. She has filed another Case
 No. 59M/85

against the petitioner under section 125 of t
he Code for her

maintenance claiming therein also that she is wife of t
he petitioner.

So far as Complaint Case No. 159 (c)/82 is "• concerned the

petitioner was acquitted by Shri P.K. Dubey, Magistra
te 1st Class

y judgment dated 8.5.1985 holding that opposite party no
. 2 had

aijed to prove her marriage with the petitioner. Against
 this

I  2 had filed Cr. Appeal No.

on 2 dismissed by A.N. Chatuiwedi, J.

Pmve-be!n rt H ^^^dence on record did not

the petitioner. Aggr^vl^ b^th^'^^ ^
S.L.P (Ci-n Wn opposite Party no. 2 filed

Which me can Hhh'We Supreme Court berore

(present petmoneri was^mrltyS'
the present opposite party no 2 who""^ "tl""

- Hon'ble Supreme Coiirt 
petitioner before the

supreme Co'ur:.:;::rs:ea'Lrst p'T '
■  , So rar , as Case No. sgM/M ■ "
brought under section 125 of th concerned this was

claiming herself to be wife of°th ^ opposite party no  .' 2
Judicial Magistrate, 1st Class'b^ Petitioner. Shri Rabindra Patwa

ri
this petition for maintenance of °^'her dated 3.4.1991 allowed

the petitioner to pay her a sum of^Rr^nn^"^^ ^ directed
her maintenance. ,The petitioner filed /" ̂  by way of
before the court of Session against thi<. - a 144/91

Judicial Magistrate. It was heard a a a'^-^ S"^cnt of the learnedheard and disposed of by Shri Ram
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Prabodh Singh, 2nd Addl. Session Judge, Mu
nger who by his

order dated 23.3.1992 dismissed the r
evision application and

confirmed the order passed by the learned Magistiate. After

dismissal of this revision application the 
petitioner filed Cr. Misc.

No 6579 of 1992 before this Court. 11 wa
s, however, dismissed as

not pressed by an order dated 23.2.1998. An
 application for its

restoration (Cr. Misc. No. 13424 of 19
98) was filed against this

order of dimissal. This restoration petit
ion was, however, dismissed

for default on^ 13.11.1998 on accoun
t of peremptory order passed

by this Court on 6.11.1998. Subseque
ntly another restoration

petition (Cr. Misc^ No. 23124 of 2000
) was filed for restoration of

Cr. Misc. No. 13424/98 as also f
or the restoration of Cr. Misc. No

.

6579 of 1992. By order dated 7.11.2
000 Cr. Misc. No. 6579/1992

was restored to the file. Frqm the
 record it appears that this

criminal misc. case was heard alongwith
 present Criminal Revision

No. 28/1999 by this Court on'3.1.2001 and
 this Judgment will

govern both of them.

4 From the aforesaid it would appcai that t
he oidei for

maintenance passed by the learned Judicial Magistra
te In Case No

59 (M)/1985 was confirmed by the learned Addl. Sessi
ons ̂ "^8=

^  1 Aa/Ql It is this order which has been

lf:;r:i8"e"th,:rrt misc. no. es^s/e^and ,s
pending.disposaL ^ ^59 (e)/i982 is concerned

M was filed for the prosecution of the petit
ioner

it appears Iha ^ in his
under section 49 _ , ^ 8.5.1985 passed by the Magistrate

acquittal by of acquittal Cr. Appeal No. 15/85

1st Class. Against th J g dismissed, by the

"i1er2 7^6 pLled by A.N. Chaturvedi, J. Thus while on,-der dated 2.7.19 maintenance in favour of opposite
01

one hand there is ^"Yos'of the Code on account of her claim

party no. 2 petitioner, her allegation of second

of being filed under section 494 of the Indian Penal

marriage by p

Code has faded. argued before me on behalf of the
6. It has been ==™"°^^,,eu?ion under section 494 of the

that since his p opposite party no. 2 has
petitionei instance 15/85 has held that

Indian Penal _ cr. ̂ PP y^^^ge under section 494

failed and since prove doubts against the

the evidence on r beyond all reas maintenance to

of the Indian Penal Code^^ to pay
present petitioner
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Criminal Misc. No. 6579 of 1992.

So far as Criminal Misc. No. 6579/92 filed u/s 482 of the
Code is concerned, it is directed against the order dated 23.3.92
passed in Cr. Rev. No. 144 of 1991 by Sri Ram Prabodh Singh. II
Addl. Sessions Judge, Munger by which he confirmed the order
and judgment dated 3.4.1991 passed by Shri Ravindra Patwari,J.M. 1st Class, Munger U/s 125 of the Code. Both these caseswere heard analogous and this judgment will govern both of them.

2. The petitioner in Criminal Revision No. 28 of 1999 ishusband and opposite party no. 2 has claimed to be his first wife.It appears that opposite party no. 2 filed Complainat Case No. 159(C) of 1982 against the petitioner for his prosecution under section494 oi the Indian Penal Code claiming therein that he was the firstwife of the petitioner. She has filed another Case No. 59M/85against the petitioner under section 125 of the Code for her
maintenance claiming therein also that she is wife of the petitioner.So far as Complaint Case No. 159 (c)/82 is "• concerned thepetitioner was acquitted by Shri P.K. Dubey, Magistrate 1st Classy judgment dated 8.5.1985 holding that opposite party no. 2 hadaijed to prove her marriage with the petitioner. Against this

I  2 had filed Cr. Appeal No.on 2 dismissed by A.N. Chatuiwedi, J.Pmve-be!n rt H ^^^dence on record did notthe petitioner. Aggr^vl^ b^th^'^^ ^S.L.P (Ci-n Wn opposite Party no. 2 filedWhich me can Hhh'We Supreme Court berore(present petmoneri was^mrltyS'the present opposite party no 2 who""^ "tl""
- Hon'ble Supreme Coiirt petitioner before thesupreme Co'ur:.:;::rs:ea'Lrst p'T '
■  , So rar , as Case No. sgM/M ■ "brought under section 125 of th concerned this was
claiming herself to be wife of°th ^ opposite party no  .' 2Judicial Magistrate, 1st Class'b^ Petitioner. Shri Rabindra Patwarithis petition for maintenance of °^'her dated 3.4.1991 allowedthe petitioner to pay her a sum of^Rr^nn^"^^ ^ directedher maintenance. ,The petitioner filed /" ̂  by way ofbefore the court of Session against thi<. - a 144/91Judicial Magistrate. It was heard a a a'^-^ S"^cnt of the learnedheard and disposed of by Shri Ram
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Prabodh Singh, 2nd Addl. Session Judge, Munger who by hisorder dated 23.3.1992 dismissed the revision application andconfirmed the order passed by the learned Magistiate. Afterdismissal of this revision application the petitioner filed Cr. Misc.No 6579 of 1992 before this Court. 11 was, however, dismissed asnot pressed by an order dated 23.2.1998. An application for itsrestoration (Cr. Misc. No. 13424 of 1998) was filed against this
order of dimissal. This restoration petition was, however, dismissedfor default on^ 13.11.1998 on account of peremptory order passedby this Court on 6.11.1998. Subsequently another restorationpetition (Cr. Misc^ No. 23124 of 2000) was filed for restoration of
Cr. Misc. No. 13424/98 as also for the restoration of Cr. Misc. No.
6579 of 1992. By order dated 7.11.2000 Cr. Misc. No. 6579/1992
was restored to the file. Frqm the record it appears that thiscriminal misc. case was heard alongwith present Criminal RevisionNo. 28/1999 by this Court on'3.1.2001 and this Judgment will
govern both of them.

4 From the aforesaid it would appcai that the oidei formaintenance passed by the learned Judicial Magistrate In Case No59 (M)/1985 was confirmed by the learned Addl. Sessions ̂ "^8=^  1 Aa/Ql It is this order which has beenlf:;r:i8"e"th,:rrt misc. no. es^s/e^and ,s
pending.disposaL ^ ^59 (e)/i982 is concerned

M was filed for the prosecution of the petitionerit appears Iha ^ in hisunder section 49 _ , ^ 8.5.1985 passed by the Magistrateacquittal by of acquittal Cr. Appeal No. 15/851st Class. Against th J g dismissed, by the
"i1er2 7^6 pLled by A.N. Chaturvedi, J. Thus while on,-der dated 2.7.19 maintenance in favour of opposite01

one hand there is ^"Yos'of the Code on account of her claimparty no. 2 petitioner, her allegation of secondof being filed under section 494 of the Indian Penalmarriage by p
Code has faded. argued before me on behalf of the6. It has been ==™"°^^,,eu?ion under section 494 of thethat since his p opposite party no. 2 haspetitionei instance 15/85 has held thatIndian Penal _ cr. ̂ PP y^^^ge under section 494failed and since prove doubts against thethe evidence on r beyond all reas maintenance toof the Indian Penal Code^^ to pay
present petitioner
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opposite party no. 2 since as per the judgment of acquitt
al passed

by Shri P.K. Dubey, Judicial Magistrate, 1st Glass. Munger 
in

Complaint Case No. 159(c)/82 confirmed by this Cqur
t in Cr.

Appeal No. 15/85 opposite party no. 2 has failed to.prov'e/that s
he

IS the legally married wife of the petitioner arid acco^dingly^s'h:e.;^s

entitled to maintenance. In other words the thrust of the argument

advanced on behalf of the petitioner is that ,since opposite party
no. 2 has failed, to bring home the charges under ..section 494 of

the Indian Penal Code against the petitioner she is riot entitled to
get any maintenance from him. in asmuch as her•. claim for

mamtenance would be barred by the principle of estoppel This
. bnngs us to the consideration of question whether the claim for

is not entitled to get any mT f the opposite party no. 2

above. In this connection m'v grounds mentioned

impugned order dated 8 12 drawn to the
Frdm this order it appears that Judicial Magistrate,
into account the facts and • Magistrate has taken

ciirected the opposite party -nd had
-tal Claim for her maLlL^rafd" "^fth

7, At the time nf >.<=0 • ' 1 
courts.

h^s placed reliance of section lo^of^the^Cod^^^ h"" petitioner
to section 403 of the Old Code This ^ corresponds

••300-Person once conviaed ̂  ac ="
orrence : (1) a person who has once I l-® be tried for same .

Jurisdiction for an offence and convin ^ Court of competent
while such convictloh or acquittal r ^ ''^^'^l"iUed of such ofTence shall,

^gain for the same offence, nor on "^^le to be tried

which a different charge from the on''
made under sub-section (i) of Se i- agmnst him might have been

been co.,v,c.W '"W"

tried, with the consent of the StarT'^ afterwards
for which a separate charge might ̂  any distinct offeree
former trial under sub-section fn nr ^^aisnt him at the

' ' ui Section 220. ' '
XXX XXX

XXX
XXX

XXXX
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(6) Nothing in tliiis section sliiill aifcct ilie provisions of Section 26

of the General Clauses Act. 1897 (10 of 1897
], or of Section -188 of tliis

Code."'

•  E.vplanation the dismissal of a complaint, or the discharge o
f the

accused, is nqt an acquittal for the purposes of this

section.

8. From a perusal of section 300 of the pr
esent Code which

corresponds to section 403 Old. Code it
 would appear that its

provision could be attracted only in a case 
when a person has

been convicted- or acquitted of the charge for havin
g committed an

offence in which case he shall not be tr
ied aga;in for the same

offence. Section 26 of the General Clauses Ac
t as referred to above

runs as follows : ^

•26. Where an act or omission constitutes an offenc
e under two or more

enactment then the offender shall be liable to be prosecu
ted and punished

under either or any of those enactment but shall not b
e liable to be ,

punished twice for the same offence." ^

So far as section 188 of the Code is concerned it does
 not apply

to the facts .of the present case as-it provides for the proced
ure ior

the trial of the offence committed outside India.

9 In this connection a reference also be made to Article 20

121 of the Constitution of India which also makes a provision for
a bar against the second .prosecution in analogous cases. It run as
follows :— 

, . . r

"Article 20 (2)—No person shall be prosecuted and punished for ilie same

offence more than once." j ..

10 A bare reading of section 300 of the Code shows that

It relates to the offences and reference to the conviclton or
n,l of same offence. The word offence has not been defined

"""The Co'de however, it has been defined In section 40 of theTd an Penai Code, which runs as follows
Indian - . e t in the Chapters and sections mentioned in clauses 2

■ OlTence" :-Excep i -offence" denotes a thing made punishable
and 3 of this section, the wo

by this Code. following sections, namely. Sections
,„Ch»l.lerlV.ChapUrV- » ,3, ,3.,. ,35,303.

64. 63. 66. 67. 71. ^3,, 325. 327. 328. 329. 330. 331. 347.

2,1. 213. 2W- -.,irc..c«- Ccaotes a thins,punishable

348. 388. 389 and 445 Uw ^ hereinafter dellnetl
under this Code, or unde ,,3 441 the wort

And 1.1 sections nh
\
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opposite party no. 2 since as per the judgment of acquittal passedby Shri P.K. Dubey, Judicial Magistrate, 1st Glass. Munger inComplaint Case No. 159(c)/82 confirmed by this Cqurt in Cr.Appeal No. 15/85 opposite party no. 2 has failed to.prov'e/that sheIS the legally married wife of the petitioner arid acco^dingly^s'h:e.;^sentitled to maintenance. In other words the thrust of the argumentadvanced on behalf of the petitioner is that ,since opposite partyno. 2 has failed, to bring home the charges under ..section 494 ofthe Indian Penal Code against the petitioner she is riot entitled toget any maintenance from him. in asmuch as her•. claim formamtenance would be barred by the principle of estoppel This. bnngs us to the consideration of question whether the claim for

is not entitled to get any mT f the opposite party no. 2above. In this connection m'v grounds mentioned
impugned order dated 8 12 drawn to theFrdm this order it appears that Judicial Magistrate,into account the facts and • Magistrate has takenciirected the opposite party -nd had-tal Claim for her maLlL^rafd" "^fth

7, At the time nf >.<=0 • ' 1 courts.h^s placed reliance of section lo^of^the^Cod^^^ h"" petitionerto section 403 of the Old Code This ^ corresponds
••300-Person once conviaed ̂  ac ="orrence : (1) a person who has once I l-® be tried for same .Jurisdiction for an offence and convin ^ Court of competentwhile such convictloh or acquittal r ^ ''^^'^l"iUed of such ofTence shall,^gain for the same offence, nor on "^^le to be triedwhich a different charge from the on''

made under sub-section (i) of Se i- agmnst him might have beenbeen co.,v,c.W '"W"

tried, with the consent of the StarT'^ afterwardsfor which a separate charge might ̂  any distinct offeree
former trial under sub-section fn nr ^^aisnt him at the

' ' ui Section 220. ' 'XXX XXX
XXX

XXX
XXXX
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(6) Nothing in tliiis section sliiill aifcct ilie provisions of Section 26
of the General Clauses Act. 1897 (10 of 1897], or of Section -188 of tliis
Code."'

•  E.vplanation the dismissal of a complaint, or the discharge of the
accused, is nqt an acquittal for the purposes of this
section.

8. From a perusal of section 300 of the present Code whichcorresponds to section 403 Old. Code it would appear that itsprovision could be attracted only in a case when a person hasbeen convicted- or acquitted of the charge for having committed an
offence in which case he shall not be tried aga;in for the same
offence. Section 26 of the General Clauses Act as referred to above
runs as follows : ^

•26. Where an act or omission constitutes an offence under two or more
enactment then the offender shall be liable to be prosecuted and punished
under either or any of those enactment but shall not be liable to be ,punished twice for the same offence." ^

So far as section 188 of the Code is concerned it does not applyto the facts .of the present case as-it provides for the procedure iorthe trial of the offence committed outside India.
9 In this connection a reference also be made to Article 20121 of the Constitution of India which also makes a provision fora bar against the second .prosecution in analogous cases. It run asfollows :— , . . r
"Article 20 (2)—No person shall be prosecuted and punished for ilie sameoffence more than once." j ..
10 A bare reading of section 300 of the Code shows thatIt relates to the offences and reference to the conviclton orn,l of same offence. The word offence has not been defined"""The Co'de however, it has been defined In section 40 of theTd an Penai Code, which runs as followsIndian - . e t in the Chapters and sections mentioned in clauses 2■ OlTence" :-Excep i -offence" denotes a thing made punishableand 3 of this section, the wo

by this Code. following sections, namely. Sections,„Ch»l.lerlV.ChapUrV- » ,3, ,3.,. ,35,303.
64. 63. 66. 67. 71. ^3,, 325. 327. 328. 329. 330. 331. 347.2,1. 213. 2W- -.,irc..c«- Ccaotes a thins,punishable348. 388. 389 and 445 Uw ^ hereinafter dellnetlunder this Code, or unde ,,3 441 the wort
And 1.1 sections nh \
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•offence" has the same mea
ning when the thing punis

hable under the

special or local law is punisha
ble under such law with impr

isonment for

a icrm of six months or u
pwards, whether with or w

ithout nne."

 definition of the word "
offence-^ it becomes cle

ar

. ? ^ punishable by I.P.C. The
 sections

Pml'l^r- clauses 2 and 3 are the secti
ons of the Indian

Penal Code and not ol the Co
de of Criminal Procedure. Sec

tion

125 as mentioned In second c
lause refers to section 125 of

 the

agaSt anv A wl" °p 
i" "Action 125 Is waging war

against any As.st.c Power In a
lliance with the Government.

if. As per section 2(
y) of the Code the 

^

c:^"ha:f tijrmeinrrms'""Code. From the aforesaid t?wtul7appT°
that°

mentioned in section 300 of
 the Code dennt offence as

punishable by the Indian Penal Cod
e It Is o^t^ ̂ ®

scclion 300 of the Code p
rovides that th.. 

account that

or acquitted is not to be 
tided aeain fn 

convicted

•2. in view of the aforesa.d t^eanlng o 1 
°

m section 300 of the Code 
I will now - offence" as used

the provisions of this section
 will be 

whether

present case. It may be sta
ted Hp- +tf '^able on the facts of t

he

Indian Penal Code Is punirabl 
494 of the

Which may extend to 7 years a
nd h n for a terni

Is no punishment prescribed 
in o ^ liable to fine there

n-^attcr of fact section 125 o
f th ^^5 of the Code. As a

maintenance to the wifes. child
ren Provides for order for

agistrate to order any person
 t It empowers the.

the maintenance of his wife or 
monthly allowances for

monthly rate not excceeding Rs 
=;nn/°'" mother at such

penal section and the word "offen
e •• whole. This is not a

applied to a person who has bee
n L f^ above can not be

the persons noted above. It is onl
v P^y maintenance to

of the Code that a provision is ̂  
" ®"^-®<2ctlon 3 of section 125

levying the amount due in the
 m " a warrant for

and only if the allowances rem
ain ' P'"o^^ded for levying

 lines

be sentenced to imprisonment for
 ̂  ®"ch person may

month or until payment of
 allowan extend to one

not. be said to be a penal provlsio
n'^^ ^ made. This provision can

prescribed to the person
 ordered ir. Punishment as such is

o pay maltucnance. In (his vic
W
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of the matter any 
failure on the part 

of the person to pa
y

maintenance as per s
ection 125 of the Cod

e will not come withi
n

the definition ••offence"
 since it. can not be sai

d to be _made

punishable under India
n PenaTCode. From the

 aforesaid discussion

it becomes clear t
hat the provisions 

of section 300 of t
he Code

would not be attra
cted unde the fact

s and circumstanc
es of this

case inasmuch as 
it simply provides t

hat once a person 
has been

convicted or acquit
ted by a court of co

mpetent jurisdictio
n he can

not be tried for the
 same offence twice

. Hei-e In the case 
of am

.order under sect
ion 125 of the Cod

e the question of 
any conviction

or acquittal for an
 offence as defined

 in section 40 of t
he Indian

Penal Code will n
ot arise. Hence pr

operly speaking th
e provisions

of section 300 of th
e present Code corr

esponding to section
 403

of the Old Code 
would not be att

racted under the 
facts and

circumstances of thi
s case. In view of abo

ve I will now proceed
 to

refer to the decisions c
ited by the learned cou

nsel for the petitioner.

13. I will firstly refer to
 the case of Manipur Ad

minisiraLion.

Manipur Vrs Thokchom Bir
a Singh (1) In this decision 

the rule as

to issue estoppel have b
een explained. It has bee

n held in this

decision that the rule of 
issue estoppel in a crimin

al tiial is that

where an issue of fact h
as been tried by a compe

tent court on a

former occasion and a findi
ng has been reached in favo

ur ol an

accused, such a finding wo
uld constitute an estoppel o

r res-

judicata against the prosecution
 not as a bar to the tiial and

ionviction of the accused for a differ
ent or disUnc offence but as

rH.,riin£^ the reception of eviden
ce to disturb that firtdmg of fact

,

when the accused is tried subse
quently even for a different offen

ce

:h ch might be permitted by the
 terms of Section 403 (2) of the

Oid code This rule only prec
ludes evidence bemg led to pro

ve a

Lt in issue as regards which evid
ence has already befen led and

, Iccinc rinding recoi-dcd at an earl
ier criminal trial berore a

r rompctcnt jurisdiction. In
 the present case as notice

d

court 01 o . 408 of the Old Code co
rresponding

above the pro 
^lot attracted and will not apply

to section 300 o section 125 of th^ Code is no
t a trial

inasmuch as » 
punishment is prescribed.

 Hence this

of any person in w u c petitioner. ^

de( ision is hardly oi ^ reference may also be made to
 the

14 In this connection 
This case

fTSiXiTr(s.c.) 87. 
(19(55) a.i.h. (s.f i
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•offence" has the same meaning when the thing punishable under the
special or local law is punishable under such law with imprisonment for
a icrm of six months or upwards, whether with or without nne."

 definition of the word "offence-^ it becomes clear. ? ^ punishable by I.P.C. The sectionsPml'l^r- clauses 2 and 3 are the sections of the IndianPenal Code and not ol the Code of Criminal Procedure. Section125 as mentioned In second clause refers to section 125 of the

agaSt anv A wl" °p i" "Action 125 Is waging waragainst any As.st.c Power In alliance with the Government.
if. As per section 2(y) of the Code the ^

c:^"ha:f tijrmeinrrms'""Code. From the aforesaid t?wtul7appT°that°
mentioned in section 300 of the Code dennt offence aspunishable by the Indian Penal Code It Is o^t^ ̂ ®scclion 300 of the Code provides that th.. account thator acquitted is not to be tided aeain fn convicted•2. in view of the aforesa.d t^eanlng o 1 °
m section 300 of the Code I will now - offence" as usedthe provisions of this section will be whetherpresent case. It may be stated Hp- +tf '^able on the facts of theIndian Penal Code Is punirabl 494 of theWhich may extend to 7 years and h n for a terniIs no punishment prescribed in o ^ liable to fine theren-^attcr of fact section 125 of th ^^5 of the Code. As amaintenance to the wifes. children Provides for order foragistrate to order any person t It empowers the.the maintenance of his wife or monthly allowances formonthly rate not excceeding Rs =;nn/°'" mother at suchpenal section and the word "offene •• whole. This is not aapplied to a person who has been L f^ above can not bethe persons noted above. It is onlv P^y maintenance toof the Code that a provision is ̂  " ®"^-®<2ctlon 3 of section 125levying the amount due in the m " a warrant forand only if the allowances remain ' P'"o^^ded for levying linesbe sentenced to imprisonment for ̂  ®"ch person maymonth or until payment of allowan extend to onenot. be said to be a penal provlsion'^^ ^ made. This provision can

prescribed to the person ordered ir. Punishment as such is
o pay maltucnance. In (his vicW
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of the matter any failure on the part of the person to pay
maintenance as per section 125 of the Code will not come within
the definition ••offence" since it. can not be said to be _madepunishable under Indian PenaTCode. From the aforesaid discussion
it becomes clear that the provisions of section 300 of the Code
would not be attracted unde the facts and circumstances of this
case inasmuch as it simply provides that once a person has beenconvicted or acquitted by a court of competent jurisdiction he can
not be tried for the same offence twice. Hei-e In the case of am
.order under section 125 of the Code the question of any conviction
or acquittal for an offence as defined in section 40 of the Indian
Penal Code will not arise. Hence properly speaking the provisions
of section 300 of the present Code corresponding to section 403
of the Old Code would not be attracted under the facts and
circumstances of this case. In view of above I will now proceed to
refer to the decisions cited by the learned counsel for the petitioner.

13. I will firstly refer to the case of Manipur AdminisiraLion.Manipur Vrs Thokchom Bira Singh (1) In this decision the rule asto issue estoppel have been explained. It has been held in thisdecision that the rule of issue estoppel in a criminal tiial is thatwhere an issue of fact has been tried by a competent court on aformer occasion and a finding has been reached in favour ol anaccused, such a finding would constitute an estoppel or res-judicata against the prosecution not as a bar to the tiial andionviction of the accused for a different or disUnc offence but asrH.,riin£^ the reception of evidence to disturb that firtdmg of fact,when the accused is tried subsequently even for a different offence:h ch might be permitted by the terms of Section 403 (2) of theOid code This rule only precludes evidence bemg led to prove aLt in issue as regards which evidence has already befen led and, Iccinc rinding recoi-dcd at an earlier criminal trial berore ar rompctcnt jurisdiction. In the present case as noticedcourt 01 o . 408 of the Old Code corresponding
above the pro ^lot attracted and will not applyto section 300 o section 125 of th^ Code is not a trialinasmuch as » punishment is prescribed. Hence this
of any person in w u c petitioner. ^de( ision is hardly oi ^ reference may also be made to the14 In this connection This case

fTSiXiTr(s.c.) 87. 
(19(55) a.i.h. (s.f i
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also relates to section 403 of the Old Code. According 
to this

decision the plea of autrefois acquit will arise when a pers
on is

tried again for the same offence or oh the same- facts for any 
other

offence under the conditions attracting sections 236 or 23
7 oi

the Old Code. It has further held that the reason
ing of the

judgment of acquittal will not be admissible as evid
ence in the

subsequent case. In peragraph 11 of this judgmen
t it has been

held as follows ;—

11. "It was contended by Mr. Tewatia that the earlier

judgment involved almost the same evidence
 and the

reasoning of the learned Judge in Puran's case destroys t
he

presecution case in the present appeal. He attempted to use

{ the earlier judgment to establish this point. In our opinion

he cannot be allowed to rely upon the reasoning in the

earlier judgment proceeding as it did upon evidence which

was separately recorded and separately considered

The earlier judgment is no doubt admissible to show the

parties and the decision but it is not admissible for the

purpose of relying upon the appreciation of evidence."

This decision clearly shows that the earlier judgment was admissible

to show that the parties under the decision but it was not

admissible for the parties to rely upon the appreciation of evidence.

15. The other decision relied upon on behalf of the petitioner
is-the case of Lai,a & others Vrs. Slate of U.P. (1) This case also

relates to sc-ction 4,03 of the Old Code. It has simly held that where
an,issue of fact has been tried by a competent court on a former

rcc?rj ""I ̂ ^^^^hed infavour of theaccused such a Imdmg would constitute an estoppel or res
judicata against the prosecution, not a bar to the trial and

tirre1eoL°' ^ precluding
"used finding of fact when the
ahfi . . subsciiuontly even for a different offence which

Ti • H terms of section 403(2) of the Old Code-This decision is also of non heln in rvio j.
rv 4 t ■ the present case since as

alieady pointed out above the nmooo/^t 
.

^  o nnf o 1 " ̂ Proceeding under section 125 of theCode IS a trial for any offence within the meaning of word
-offence as appearing in section 40 of the Indian PcLl Code-
Hence this decision is also not applicable to the facts of the
present case^

(1970J A.I.R- (S.C.) 1381.
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16 Learned counsel for the petitioner has also placed

reliance in the case of Masud Khan Vrs. State of Uttar Pradesh (1)
In this decision also the question of principle of estoppel has been

considered as provided by section 115 of the Evidence Act. It has

been held that the principle of issue estoppel is simply this and

where an issue of fact has been tried by a competent court on
 a

. former occasion and a finding has been reached infavour of an
accused, such a finding would constitute an estoppel or res-
judicata against the prosecution not as a bar to the trial and

conviction of the accused for a different and distinct offence but

as precluding the reception of evidence to disturb that finding 
of

fact when the accused is tried subsequently even for 
a different

offence which might be permitted by law. This case related to

Foreigners (internment) Order 1962. The applicant in the said

case could not discharged the burden showing that he is not a

foreigner and It was held that he was liable to be dealt with under
paragraph 5 of the said order. It was. however, held by "on ble
Sunreme Court that action prescribed In paragraph 5 of this order
was not criminal in nature and even If the petitioner was acquitted
7^ the prosecution under section 14 of the Foreigners Actfor the prose , connecUon with the Foreigners

Ord"noTrreTJytsue estoppel. This decision Is. therefore.
F  Vi<aln to the learned counsel for the petitioner.

17 From the discussions of these decisions U would appear17. From tne , 403 of the Old Code or section

that what ^ subsequent trial of any person for the
300 of the New Code and acquitted or.convicted
same offence ^io of these decisions will not apply to

for the same offence. Th inasmuch as the proceeding under
the facts of not with respect to any offence for
section 125 of the =0 ^ ^ the' provision of the Indian
which a person can be convKt
Penal Code or any reference may be made to the case

18. In this Latika Bala Dassi and other (2). In the

of And Chandra Ghose was convicted of murder by
slid case one Charu Chanam ̂  ̂  ̂  ̂ court that

 fions court. It was held by tn ^
the session ^t is «J of Charu to the
though the J 8 conviction a _ of the fact thatU the ludgmeht is * ^d sentence of Charu to tne

rosumng .n the ̂ ^ot t,e evidence of the fact that
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also relates to section 403 of the Old Code. According to thisdecision the plea of autrefois acquit will arise when a person istried again for the same offence or oh the same- facts for any otheroffence under the conditions attracting sections 236 or 237 oithe Old Code. It has further held that the reasoning of thejudgment of acquittal will not be admissible as evidence in thesubsequent case. In peragraph 11 of this judgment it has beenheld as follows ;—

11. "It was contended by Mr. Tewatia that the earlierjudgment involved almost the same evidence and thereasoning of the learned Judge in Puran's case destroys thepresecution case in the present appeal. He attempted to use{ the earlier judgment to establish this point. In our opinionhe cannot be allowed to rely upon the reasoning in theearlier judgment proceeding as it did upon evidence whichwas separately recorded and separately consideredThe earlier judgment is no doubt admissible to show theparties and the decision but it is not admissible for thepurpose of relying upon the appreciation of evidence."This decision clearly shows that the earlier judgment was admissibleto show that the parties under the decision but it was notadmissible for the parties to rely upon the appreciation of evidence.15. The other decision relied upon on behalf of the petitioneris-the case of Lai,a & others Vrs. Slate of U.P. (1) This case alsorelates to sc-ction 4,03 of the Old Code. It has simly held that wherean,issue of fact has been tried by a competent court on a former
rcc?rj ""I ̂ ^^^^hed infavour of theaccused such a Imdmg would constitute an estoppel or resjudicata against the prosecution, not a bar to the trial and
tirre1eoL°' ^ precluding"used finding of fact when theahfi . . subsciiuontly even for a different offence whichTi • H terms of section 403(2) of the Old Code-
This decision is also of non heln in rvio j.rv 4 t ■ the present case since as
alieady pointed out above the nmooo/^t .^  o nnf o 1 " ̂ Proceeding under section 125 of the
Code IS a trial for any offence within the meaning of word-offence as appearing in section 40 of the Indian PcLl Code-Hence this decision is also not applicable to the facts of thepresent case^

(1970J A.I.R- (S.C.) 1381.
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16 Learned counsel for the petitioner has also placedreliance in the case of Masud Khan Vrs. State of Uttar Pradesh (1)In this decision also the question of principle of estoppel has beenconsidered as provided by section 115 of the Evidence Act. It hasbeen held that the principle of issue estoppel is simply this andwhere an issue of fact has been tried by a competent court on a. former occasion and a finding has been reached infavour of anaccused, such a finding would constitute an estoppel or res-judicata against the prosecution not as a bar to the trial andconviction of the accused for a different and distinct offence butas precluding the reception of evidence to disturb that finding offact when the accused is tried subsequently even for a differentoffence which might be permitted by law. This case related toForeigners (internment) Order 1962. The applicant in the saidcase could not discharged the burden showing that he is not aforeigner and It was held that he was liable to be dealt with underparagraph 5 of the said order. It was. however, held by "on bleSunreme Court that action prescribed In paragraph 5 of this orderwas not criminal in nature and even If the petitioner was acquitted7^ the prosecution under section 14 of the Foreigners Actfor the prose , connecUon with the ForeignersOrd"noTrreTJytsue estoppel. This decision Is. therefore.F  Vi<aln to the learned counsel for the petitioner.17 From the discussions of these decisions U would appear17. From tne , 403 of the Old Code or sectionthat what ^ subsequent trial of any person for the300 of the New Code and acquitted or.convictedsame offence ^io of these decisions will not apply tofor the same offence. Th inasmuch as the proceeding underthe facts of not with respect to any offence forsection 125 of the =0 ^ ^ the' provision of the Indianwhich a person can be convKt
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U the ludgmeht is * ^d sentence of Charu to tnerosumng .n the ̂ ^ot t,e evidence of the fact that
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i ri • qufistibn'irivblve'd in the present case had cbme up
foh consideration' bfefore'^ in the base of Somir Mdndal'V^ The

State of Bikdr dre: (1). Here also sirnilaf question was under

consideration; riameiy, thaV" if a person is 'acquitted of the charge
under sectidh''494 of thpHhdia^ 

v.! .L, , . .
the ; Iridiah^^ cari he be asked to

ihaihtenance to his wife uhHer prdirisioris of section 125 of th
e

Code. It was 'hyid that in such'a situatibh thb wife was entitl
ed for '

,  I . liir ■ ,it: . jr, j ,,,. i , rrT oi tn<

ended m acquittal. i-i.!.!:.!. .. ,o, ; r; i<

n .1 thp-jdetaOed d^ made above ;k becomes .

clear^hat there, is^^p. merit in Cr;. I^yision :No;, 28/99. whic^ is
^^P9&dingly. dismissed a oMer: dated s! 12 iggs'
^s^d is ,,Case{,Np..,5^M/^5,.iDy ̂ fjri..^P.s/^Singh. .^JudiciaV ^
M^gis.trate,.^ is confirmed. .^So, far aa^Cr. Misc., No ' 6579/ •
9^. IS,concerned it is clear, that thed^arned Judicial Magistrate- had ',

P^s^an,prder,,pf,^^aiptenance,aga p,esem p^o^"

rasfhatberSf r'fh-''"''case nas bpen hledj,In this misc.-case the nlca of <
=of i

raised befoce,thls Court-butflnany,lt,wasdlsnifssed arnof^ ""h
on :23.2.1998.nThough-subsequently It boon T
though both the.,parties have been heard o

that.the findings arrived.at by two cburts ber ™?^'' '''
payment of maintenance to onno^ir >^»th re?P^ to

petitioner,are,.correct both on, facts -bV th.e present:
cannot be disturbed 

they,:

.  , . f- No. 6579/92,is.,.therefore, also..:

R.D. 
 f^PPl^ation dismissed.

(2000) I P.L.J.R. rSiT iJ
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Before 'Sdclichidahand Jhd J
T,i»tv vJi ' min e.-.' o i c:> ■ y r

(ciaoH; .A.a .ft- ■— ■••nf:; f

L Jd "liifhH ait i-4-.rrr;)
. J."if'* *.

- :^n'

•V.I .

• :; • 1  v.: hTheS'tate of Bihar &Ors.

No.

sections 18 and 19—State direpted to cphshhut^^
or ination Committee and State Executiye'Committee in the light
o sections 18 and 19 and to make arhCndmeht in ^bction 'er oh
Bihar State Universities Act, 1976 and section-'sfe of Patna
University Act, 1976.: .ihcorpbrating' prbvisioris. regarding reservation
for persons with disabilities—whether duty cast on State under i '
the Disabilities. Act .>to ,reserve, atj last. 3,per-cent seats for, such
candidates—-Vice Chancellor jPatna University and-Principal Patma

College directed to consider the, case of petitipner and other

candidates with disabilities for admission in B.A. (Hons) Part I

Course in anticipatibH 'of aiheridhiehts' iii se'ctlOh'61 of Bihar

University Act'ahd 'sedtioii' '58 'of the Patna'-'Uriiversity Act and

Regulations' tb^.be framed ;pursuantf,tptthe amendments. :

The State Government is - directed to immediately take

necessaiy steps 1 for.! cpnsfitutingi State Coordination .Committee as

well as State Executive; Committee, as jprpvided in sections 18 and ,:

19 of the Pers'ons With iDisabilia;iesj (Equal .-Cpportunities,, Protection •

of Rights and. F'ull Participation)? Act,, )199.5 !hereinafter referred :tp

ais the Disabilities Act. . : and I provide ( .necessary infrastructure to

them and make them functional jin true sense. The State will also

take necessary'Steps to bring about necessary amendrnents in

section 61 of the; Bihar State Uniyersitie§ Act, ; 1976 and sectipn 58
of the Patna University. Act, 197S6, incpiToratiiig wovision§ regarding '
resen'ation for, the'pei-sons'with disaW . : , _ ,

Held that, a duty is cast on the .State under the pisabllitles,
Act to reseive ̂ at least.;3 pep, cenf .seats fop candidates, with
-Jisablhhes, ^ that the respondents .partleularly, the.yfo,-.
Ch T Patna nniversity afid. PrinciJjSl. Patna Collca^,

: civil Writ: Constltuiion of India. •,
under Article 226 oi 
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i ri • qufistibn'irivblve'd in the present case had cbme upfoh consideration' bfefore'^ in the base of Somir Mdndal'V^ The
State of Bikdr dre: (1). Here also sirnilaf question was under
consideration; riameiy, thaV" if a person is 'acquitted of the charge
under sectidh''494 of thpHhdia^ v.! .L, , . .the ; Iridiah^^ cari he be asked to

ihaihtenance to his wife uhHer prdirisioris of section 125 of the
Code. It was 'hyid that in such'a situatibh thb wife was entitled for '

,  I . liir ■ ,it: . jr, j ,,,. i , rrT oi tn<ended m acquittal. i-i.!.!:.!. .. ,o, ; r; i<
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P^s^an,prder,,pf,^^aiptenance,aga p,esem p^o^"
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R.D. 

 f^PPl^ation dismissed.

(2000) I P.L.J.R. rSiT iJ
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Before 'Sdclichidahand Jhd J
T,i»tv vJi ' min e.-.' o i c:> ■ y r

(ciaoH; .A.a .ft- ■— ■••nf:; f
L Jd "liifhH ait i-4-.rrr;)
. J."if'* *.

- :^n'

•V.I .

• :; • 1 
 v.: hTheS'tate of Bihar &Ors.

No.sections 18 and 19—State direpted to cphshhut^^or ination Committee and State Executiye'Committee in the light
o sections 18 and 19 and to make arhCndmeht in ^bction 'er oh
Bihar State Universities Act, 1976 and section-'sfe of Patna
University Act, 1976.: .ihcorpbrating' prbvisioris. regarding reservation
for persons with disabilities—whether duty cast on State under i '
the Disabilities. Act .>to ,reserve, atj last. 3,per-cent seats for, such
candidates—-Vice Chancellor jPatna University and-Principal Patma
College directed to consider the, case of petitipner and other
candidates with disabilities for admission in B.A. (Hons) Part I
Course in anticipatibH 'of aiheridhiehts' iii se'ctlOh'61 of Bihar
University Act'ahd 'sedtioii' '58 'of the Patna'-'Uriiversity Act and
Regulations' tb^.be framed ;pursuantf,tptthe amendments. :

The State Government is - directed to immediately take
necessaiy steps 1 for.! cpnsfitutingi State Coordination .Committee as
well as State Executive; Committee, as jprpvided in sections 18 and ,:
19 of the Pers'ons With iDisabilia;iesj (Equal .-Cpportunities,, Protection •
of Rights and. F'ull Participation)? Act,, )199.5 !hereinafter referred :tp
ais the Disabilities Act. . : and I provide ( .necessary infrastructure to
them and make them functional jin true sense. The State will also
take necessary'Steps to bring about necessary amendrnents in
section 61 of the; Bihar State Uniyersitie§ Act, ; 1976 and sectipn 58
of the Patna University. Act, 197S6, incpiToratiiig wovision§ regarding 'resen'ation for, the'pei-sons'with disaW . : , _ ,

Held that, a duty is cast on the .State under the pisabllitles,
Act to reseive ̂ at least.;3 pep, cenf .seats fop candidates, with-Jisablhhes, ^ that the respondents .partleularly, the.yfo,-.
Ch T Patna nniversity afid. PrinciJjSl. Patna Collca^,

: civil Writ: Constltuiion of India. •,
under Article 226 oi 
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canX:: 
-d Oth. .sablea

dated 10.1.2001 and in
 

to notice

18.1.2001, afresh for their admi
Q ̂  notified on

in anticipation of the amendmen
t^ T ̂ ^ Course

Act and Patna UnLr^rAHnr^,'
^^^

pursuant to the direction of the

weeks. The petitioner and othe
r ^ "^^hin two

be admitted notwithstanding that
 the"t candidates shall

seats Which might have already beln
 firH sanctioned

^11 be in the particular catego
ry to whi admission

Caste/Scheduled Tribe/Backward
 Class f ^^^^duled

categoiy as the case max-
 category or unreseiwed

Case laws reviewed.

T j Application under Articl
e 2ur r^f 4.1,

■ndi?. 
«he Constitution of

^acts of the case material trt +1,1
m the Judgment, of Sachchldanand Jha

Mr Uanoj Tandon for the Petitioner
Mr Romesh Kumar Dutla for the State
Ms. Sheema Ali Khan for the Patna tt"
M/S Ram Balafc Mahto and ShT

Chancellor. Shivendra Kishore for the

S.N. Jha, J. In this writ oetition f-u
an .asue of far reaching ImportaL "Lf' r"""™-" H.-m raised
The ersons With Disabilities (Equal Oou"! ""Plan.a«atian of

a - u"" """ Participation) Act
inlu, tT D'aablllty Act") in the matter ff
msututions In the State of Bihar In «luca.,onal

sea,i!^ ®®'°" B.A. (Honsf^'""'®''' aae^s direction
Patna College. Patna In th 'n 2000-2003

2. The case of the oetltin ° <"aabled category.

Brard^ ®° P®"' drsabnii!!'" ® disabled person
futh ,r '''habllitatlon r "is Medical
authority of the Government f""- Handicapped, an

a so good academic record havf He has

examination with 74 per cent m® Matriculation

examination with 68.3 per cent LT^ and the. Intermediate
In B.A. (lions) Part 1 course Tn ®PP'lsd for admission

in Patna College pursuant to

PATNA SERIES VOL LXXX (2)

advertisement issued by the College on 14.9.2000. On account of

the strike which continued for a long period the list of selected

candidates was notified only on 12.12.2000. The name, of the

petitioner was not there. He made enquliy from the* Cpljege.

authorities and came to learn that list of disabled candidate

would be notified separately later as Medical Board was to be

constituted to ascertain the disability and the process was- on

Subsequently on 10.1.2001 a notice was published on the notice

board, of the College asking the disabled candidates to appear

before the Chief Medical Officer. Patna University at the Central

Dispensary of the University for their physical examination. The

petitioner along with other candidates appeared and was found to

be physically handicapped. Thereafter on 18.1.2001 list of disabled

candidates was notified. The list mentioned the names of only two

candidates. Meanwhile the petitioner had served legal notice, on

the Principal, Patna College, with a copy to the Vice-Chancellor,

Patna University, giving reference inter alia to the provisions of

Section 39 of the Disabilities Act and the obligation of the

University/College to admit adequate number of disabled candidates

in the disabled categoiy under that Act. It was pointed out that

total number of seats in B.A. (Hons) Part I course in the college

being 400, in terms of the provisions of the Act, at least 12 seats

were required to be reserved for the disabled candidates. However

despite pointing' out the provisions of the Disabilities Act and the

obligation of the authorities to follow them, only two disabled

candidates were notified for admission'^on 18.1.2001. On 5.2.2001

the petitioner's lawyer received reply from the Principal of the

College stating that till date the College had not received any

communication from the University regarding reserving 3 per cent

seats for the disabled candidates in admission in different courses.

The Principal however stated in his letter ,that position of the

petitioner in the merit list in the disabled categoiy was eighth.

According to the petitioner, since at least 12 seats were/are

required to be reserved for the disabled candickites, there being no

dispute about his disability within the meaning of the Disabilities

At he is entitled to direction upon the concerned authorities to

admit him against one of the 12 seats In th,^college/coarse.
,  ,n Its counter affidavit swom by the Registrar, the Patna

.  clause 8 of the General Ordinance for

University has referred studies' dated 28.8.99

Admission to "^"^chancenor "to relax any criteria and 
conferring power on the vice 
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^he apprcn^ai; ;pn^Cha^

,the Patna UniversityVhas L 
^ ^ categorically states that

dated 28.8.99;, , ; Admission'

by the 

affidavit sw

 by Resolution No 251 dated 18 10
 zdoTthe^^l"'""' "^'''

already decided, to .provide

apiaomtment to governmen
t: seivice' 'Sn 

cent 'in

concerned Sect!ibn: 61 -of
 the Bihar =44i- o

197R^^^ '^°''''®®P°bdihg Secti6h
C58 of^hd' p^^^^ 1^76

,  976 contain provisions for re
sefvatinn f4 ^ ^ ̂  • ̂ v"^^crsity Act.

Castes to the extent of' i4'per
^ceht Rpr i

of 40 per' cent. Exttertiely Backv
vaVd Clds'"t extent

g n^Backward ciad^^o the ̂ >dent df=16^^ 14 per

ackward Class46 th6 extent 6f 2'
^6r c^H?^'^''^

owever the gbverhme'nt has
 already "in-P C 4 ' 

a"-

rese^ation to the ;disabied/l
^'aWdicafe'd^ ®^^Ps t6 provide

^ the same Tide as ifi mattb}-
 6f ^mission

t& ̂  (Sdpri but^his P"' --"^- Reso
lution

.r^evant sections of the ̂ Ui^id
ilw^^P^Y^P^d

% which some

^nths time. It is thuf su6mi^|^ i
M - W :ibpr

.  loner likely to be jre.dressed shortly 
the

t£t th' —'
^ ;W- ^

Within - ̂'^9" (or di34blpd/handicappe
d " ^^dawt

scheduled 
:to,' the part '^P^'^-^®® will;b

e

Tllni ,4 scheduled tribes etr
 0 + - Category i.e.

partiV 1 °( reservation;Within^tR^°^^^'^^ 
will bp

61/68^ 7 ̂"''^^^^•^P '^^hich th
ey belonff Weant for the

6'/58 o, the. Universities Act/PrnT
'"®' « Prided fn,Sections

5- ConsiderlM the = y .r 
'

^u« by orderidat^lS.^.aS^'SS h r'
 '=='-'"™.ved this

the Universities. ,,t ^ pointed o . 'he. Chaneellor of

implement the provisions •oA
.OlsabnMe <«"ctlon to

only the Palna University,
but. other I Concern not

Chancellor being, the fourit
ain-ht^^ad „f"T'^®'^'^®'a®'^

welband. the
rsities it was

/
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Considered nece
ssaiy ; to ascertai

nj his,:viewsi The
 Chancellor has

' Since filed a co
unter affidavit sw

orn by, the Deputy
; Secretary. ji.The

Affidavit states:th
at: the,Chancellpr 

having:regard to/t
he proyisipns

of the Act and t
he objects tp/bei.

achieved; is of the
 firm view that

.the State .Gove
mrnent-shpuld.

 as soon as poss
ible, constitute 

a

' t • 
' i.j_ 

k 1 c'Lj ..*.. J • ..' . j. j'. j • . t . . ' ; i V ; 1 
^

State Cp-prcjiiiabp^r
 Committee, under, Se

ction 1^ the Act and

.further constltutp.
gtate ̂Executiyp Cpmm

^^ ""^er, Seption 19 of

Act so thg^tbhe.^bjpqt
s. ca^^ be. fully achiey

ed.,The obligation of

the State . Goyer
nment, to ensure

, implementation
, of the Act

1 P,articuiarly ,in,toe 
liglpt.bf prgvisiops of Section.

 26 and 2.7 has

(been highlighte^^,an^.Jt/h
.ap. b^ 

to give' full

effect to.'tije^Djg^^ 
achieve. toe^jObj^ the ,Stdte

,.pP'^^rngieptJs ̂ pquired, t
o prepare, a./cpmprehensiye

 ̂pducattonal

scheme... and.jjln,,pprtic
ula^, as ...sgp,^, ̂-Sjppssibi

e.. make provisions

for : (a) .Constituting, .an 
aFJprop^riate (o^m for red

ressal of the

grievance of the parents, re
garding placpm^nt.of their c

hiidre

disabilities; (b) Mak
ing suitable modifi

cation in the exam
ination

system to eliminate
 purely matliernatica

l questions for the b
enefit

of blind students.and
 students with low yis

ion; and (c) ,Restructu
ring

the curriculuni for
 the benefit of stud

epts witb hearing i
mpaiirnent.

Further, the State 
Government is also

 required, to formulk
te

schemes and pro
vide funds by la

w or by executive
 order for all

'•-j' 
I -H-y.'' 'M-;- ■>': i r.'l,

educationaf institutions;

' •7 • ■•'•-'■'rPi o' ccii .iV
6. Coming to the issue of reservation of seats in the

, education^ institutions at degree and master's level including.

hi>f. i-MtnyA'.-yy i?ii', ") ' '-y ' -p' •

,  those. imparting ̂ ^technical education, it has been stated that

. unless the basic, fachities' are made available at the level of

m rj am,it i.fi'vi3
■[

primaiy. secondary and intermediate education, rejserving seats at ,

TT ..'i'lf-isa .rnoo ji- - r-'R'n y.  /- ■r-yi cy i ..-i #;r; .,v-'y- ■

the IJniversit^d^yel witn which^ alone th^^^ Chancellor is concerned,

rnay be futife^because thb dlsaWled ̂ wifhin' the rneanihg

of the Disability Act hiay not be available to receive education at

the degree/master's levelbi^ in tech.n^^ ihsYitutiohs; Nonetheless,

it has been stated thai for persons suffering^
<iV cured' and 'idcbmoter disability*'the Chahcellor proposes

y  b direction to reserve'1 pet fceht hQiktbUrthb- i per cent
to issu H to be reserved for peirsdhs siiffefihg frofn 'low

seat Is propose , hb Weritidhedbere- thaf in

vision' and -hearing J vetardaiion-w a

.the amdavit. para . is-proposed to'be rescWed

disability for which 1 P ., . ,-na impairment'but in cdu.He'or

 ■ along with'low vision 3"",". ,,^^„.„ar,na for the Chancellor

hearing Shri Ram Balak Mahto app
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stated that it was a clerical mistake, and in the opinion of the

Chancellor mental retardation' is a type jof disability which does

not justify giving the person concerned any benefit of reserva
tion

in admission in educational institutions.

7. From the stand of the respondents, including the

Chancellor, the following position emerges. There is no reservation

for the disabled candidates within the meaning of the Disability

Act in the Universities as of date. The Vice-Chancellor of the Pat
na

University has power to "relax" the laid down criteria and increas
e

the seats beyond the sanctioned seats by 1% with the approval of

the Chancellor in the case of candidates suffering from 'low vision'

or 'hearing impairment' or 'locomoter disability' or 'cerebral palsy"
but conferring the power to relax the criteria and increasing
number of seats is quite different from reserving the seat for
candidates suffering from the disabUities. Even that power to relax
and increase the number of seats is limited to 1 per cent of the
total number of sanctioned seats. As a matter of fact, as noted
above, there is clear averment in para 3 of the affidavit of Patna
University that the University has not incorporated any nart of the
Disability Act In the -General Ordinance for Admuslort^ he
Various Course of Studies' In the University:

belatedt^e?i;^ort though
oeiateaiy. the importance, in fact ^ 7

Disability Act. and virtually an unde^alS u
reserve 2 n#.r f« i undertaking has been given to

the other 1 per cent X^tLse'^''
hearing Impairment, but the und:^'!^* ^ ,
requirement of law to reserve "at ^
making reservation for the candll. 1
and locomoter disability or low '""om leprosy cured

TarrrnTe wirth^rt ^s^^e":to this aspect -ater'ail^^dgerr
the Dlstbmty A« ha?:!rr"" tleny the fact that
and that there Is tmplemerited In the State of Bihar
point made out in the ̂ d In.'" '"tP'ttfont the same. The only
have tiifbe gdmltted'aealnef ,K disabled candidates
candidhies of the resew already reserved for the
to say. ̂ tliin the rescrvation^ar^H^ they belong, that

 already provided to the Scheduled
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Caste Scheduled Tribes. Backward Class etc. Thus a disabled SC

candidate will be admitted against the seats reserved for the

Scheduled Caste category, a disabled ST candidate will be admitted

against a seat meant for Scheduled Tribe category and so on. But
making such reservation requires amendment In the two University

Acts namely the State Universities Act arid the Patna University

Act in Sections 61 and 58 respectively thereof. Steps are afoot to

bring about suitable legislation on the same lines on which

reservation has been provided to the reserved category cand
idates

in the matter of employment under Resolution no. 251 da
ted

18.10.2000 up to 3 per cent.

10. At this stage it would be useful to notice some of the

provisions of the Disability Act as under .-

"The term person with disability' has been defined under

Section 2(t) of the Act to mean "a person suffering from not less

than forty per cent of any disability as certified by a mescal
authority" Term 'disability' has been defined under Section 2(i) to
mean "(i) blindness: (ii) low vision, (iii) leprosy-cured: (iv) hearing
^n^irrnenf (v) locomotor disability: (vi) mental retardation: (vii)

ntal illness". These terms have been separately defined in
t clauses of the definition Section i.e. Section 2. For thedifferent necesary to notice their definitions.

purpose o provides for constitution of Co-ordination
Chapter central Government while Chapter III provides
Committee y ^ co-ordination Committee and State

ExUTe Smmittee by the State ^
contains provisions relating to prevention etc of disabilities. Chapter
Heals with education while Chapter VI deals with employment.
It is not necessaiy to refer to the rest of the Act.

,, The provision which deserves special and pointed
the one contained in Section 39 of the Act. Section 39.attention is the Disability Act without

in fact, if I "ay say s . gnj failing short of achieving
which the Act would of persons with disability
the desired objectives _ fhelr ebe improved wlthoui. employment, join the

Without education make themselves useful, in fact
Zmstream of the --^^^^fteir We and the veu, existence .
then alone they can -n ^:aningful. section 39
me
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stated that it was a clerical mistake, and in the opinion of theChancellor mental retardation' is a type jof disability which doesnot justify giving the person concerned any benefit of reservationin admission in educational institutions.

7. From the stand of the respondents, including theChancellor, the following position emerges. There is no reservationfor the disabled candidates within the meaning of the DisabilityAct in the Universities as of date. The Vice-Chancellor of the PatnaUniversity has power to "relax" the laid down criteria and increasethe seats beyond the sanctioned seats by 1% with the approval ofthe Chancellor in the case of candidates suffering from 'low vision'or 'hearing impairment' or 'locomoter disability' or 'cerebral palsy"but conferring the power to relax the criteria and increasingnumber of seats is quite different from reserving the seat forcandidates suffering from the disabUities. Even that power to relaxand increase the number of seats is limited to 1 per cent of thetotal number of sanctioned seats. As a matter of fact, as notedabove, there is clear averment in para 3 of the affidavit of PatnaUniversity that the University has not incorporated any nart of theDisability Act In the -General Ordinance for Admuslort^ heVarious Course of Studies' In the University:
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TarrrnTe wirth^rt ^s^^e":to this aspect -ater'ail^^dgerr
the Dlstbmty A« ha?:!rr"" tleny the fact thatand that there Is tmplemerited In the State of Biharpoint made out in the ̂ d In.'" '"tP'ttfont the same. The onlyhave tiifbe gdmltted'aealnef ,K disabled candidatescandidhies of the resew already reserved for theto say. ̂ tliin the rescrvation^ar^H^ they belong, that

 already provided to the Scheduled

13g patna SERIES VOL LXXX (2
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the D.safc.llty Afct.'Bfeiide^, "> accordance with

■ dSlS"^ .=apariteC'tgi^r4g»t»h-ortH= disabilities

' WOIIKI like '^^-''But before I de "^t seem to

- P^visions of the.Icr ^ ^ to' °^dcts

-thetFuli Parftr^- + ' P^^^'^blevrefero + , " ^^P^'etatiori' of

byifeconor^"^^^^^
. indtstr^c^me " ^"■""tasTon for A?"*" ^'--bfllties

trv. - 
'

WHEREASoy^

■ cxereisOiof legisfafVi f""®' I^Kabllitv.:Act n f°P the

S Artfcle>263)bfHhe,c " obnferredJ h tn^^ heart cftaetad' in

■ ahythlrtgAft the^"®."'"''onAlthia
■has power to MaS:;"®^
 ; ■ athtoo- .of.rIndia.rfo,'r^='®«' fornthet. w
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thatitjheiAct has ibeen:enacted)nnderithertgeneral l^gislMiVe■ powfer

cpnferr^d p;On,vthft \g?irliament: under . Article : 245 and ; not under

Article 253.1,jHey^eferred tor entries ; .13 , and- 14 of'List') ! ] of- the

Seyenth^-Scheduleitotthe Cgnstitution.f:The.submisslori of the State

counsel,nin , m3i ppinion, is'beside: thfe poinfi and it is . unrieeesary

'^9Hi$9 :.into,i the,t .same. I .would rnonetheless observe-thaf the

legi^slatiye ppwer nf the Parliament Ismot In dispute ahd-so'far ias

exeyciss ,of power-is concerned; when: special provision' has 'been

matie.,;Gpnferring power on , the Parliament-to makei law ?for

'"iplemcnting any treaty, agreement or convention or decision at

any international conference fetCiiThe enactment would fa'll under

Article 253 of the Constitution, The preamble .'specificany mentidris

that Act was being .enacted; to implernent the 'proclamation i:'e. the

decisiqn arrived at an international; conference;' Sovfar>as ■entries

1,?; and 1.4 ofy,L;at :I are conqerne.d they merely tempower the tffnibn

tq participate , in international.; ConfereAce and implement: the

decisiqp niadq thqrei ;and, enter. intot treaty.-.and agrefement; with

fqreign ,qoqntries apd implement .sueh itreaties and? agreerrients

.respectively,,, .b-:- • ■■■>;■ " .-•i ■ -xl) 'io i;v:.,D:T; ,

,  j , 13.). \Vhile jmaking general observations ■referente I may aiso

be imade to Directive Principles of State-Policy iniPart IV of the

Constitutiony particularly^Article i4r:whichj lays down :.T;r-:

,  ' t . . "The .Slate sliall. within the'liihits of its ecohbriiit bapacity and' development.

,  make elTective: provlsion'/or Securing the righi to 'work- lo educdlion a^

;  .;t; ;. to] publlc Bssistance in cases 6/■un^mpidymeht;- old age,; sickness and

.j- .•.disablement, and in other cases of undeserved :want." (emphasis kdHed)

Shri! Ram Balak ]\}lahto, rightly, if 'l may say ■ 'submitted' th&t' wh'at

was eariien) envisaged as,' 'object'rbf State-Policy has now been

converted, into ant 'Qbligation.'. ' of? the::State. iBy ^virtue: of the

provisions of Artiqle ,4;'I the State was, supposed to frame its policy

for securing right to, education; amongst otheri.thlngSi tOf'persons

with disability- A'duty isinow cast omit under the; Disability Act

to reserve at least ,3 per' ;cent i fseats - fore the candidates with

disabilities, ^^ ^ stand of the Chancellory aS already

Vabove the proposed reseiVatloh of 1% of the 'seats for

observed above, ^ Disability' and' another<l'% of the

•Leprosy Cured-ana ̂  .Hearing Itopairmenf treating them as

seats for 'Low Vision: and Mthriaw:'It is true

two separate categones. ^ Vithin: the definitioin 'under
of disabilities lamug

that all types
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to Ihe miff Act "lay not qualify for the benefit of reser
vation

admission at the degree/mast
er's level; for

iltoefsTe 
■•^'"^datlon or mental

Jtort?bffl, n bihty Act itself, and they thus may not be
of education, thereran'be "'^aa'^aUn to the matter
with respect to which the" Chaf' disabilities
reservation to separr clteaor,r a u
been mentioned together as o ' ® of disablllUes have

proposed reservahfn has to r
making any categorisation In tf^ ^ '^em without

for them may be fttd bf TT'
'Leprosy Cured" or 'Hearfntf t ffenng from Low Vision' or

as the case may be. Where T Disability"

the number of reserved ! number of candiates is more than

Of marks. In anfvTef thfm "T" "" 'he basis
seats would clearly be short of tf foservatlon to the extent of 2»/o
affidavit of the Chanc'ellnr • ^®<iuirement. To this extent the

modification' in the omnn should make suitable

provisions ofthe Disability Act in implementing the
15. The stand of the State th f ' ''"^Somg obsewations.

disabled person can be onlv reservation of seats for the

particular category of resprtra^^^'^^^ Quota of seats reserved for
be in accordance with the df^ The stand seems to

samhney Vs. Union of /ndf T ^ourt In fndra
page 566 of the report a^ imH passage occurring at

-A I'ttle clarlflcaron Tto""!,' ^
reservations are not of th juncture : all 

types of reservations whioh mature. There are two
be referred to as 'vertir- sake of convenience,

reservations). The reservaf '"®®®^ations" and 'horizontal
Scheduled Tribes and oth.°1! ̂  Scheduled Castes.
16(4) may be called vertical ^^^^^ard classes (under Article
in f&vour of physicallv ha ^^^'^^^tons whereas reservations

Article 16) can be referred^t (under clause (I) of
Horizontal reservations cut ^ horizontal reservations,
what is called inter-locklnu vertical reservations

suppose 3% of the "^ore precise,

(S.C.) 
favour of
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physically handicapped persons; this would be a reservation

l elatable to clause (1) of Article 16. The persons selected

against this quota will be placed in the appropriate category:

if he belongs to S.C. category he will be placed in that quota

by making necessary adjustments: similarly, if he belongs

to open competition (O.CJ category, he will be placed in that

category by making necessary adjustments. Even after

providing for these horizontal reservations, the percentage

of reservations In favour- of backward class of citizens

remains-and should remaln-the same. This Is how these

reservations are worked out in seiveral States and there is

no reason not to continue that procedure.

This is however only one aspect of the matter. As

submitted by Shri Ram Balak Mahto. the Disability Act cannot be

fully implemented and the fruits thereof cannot be enjoyed by the

disabled persons unless the State Co-ordination Commlttee^d
the State Executive Committee under Sections 18 and 19 of the

Act are constituted. The State Co-ordtoatlon Committee Is supposed
to r"lew and co-ordinate the aetlvlUes. of all the Departments of
1- rami»nl and other Governmental-and non-Governmental
the "the matters relating to disabled persons.

H"■^elorstoto PoUcy with respect to disabled persons, advise the"
develop stotep y jt^tmulatlon of policies, programmes.

d nrolects with respect to persons with disabilities,
legislation an ^p environment in public places.
take steps . utilities, schools and other institutions and so

worl^laces. p co-ordination Committee is to be

on. State Executive Committee. Simply making

carried . ^ter of admission or employment without

reservation in the persons suffering from

providing coinci e the object of reserving

disabilities, in my _ P admission or employment as the

seats or ^ m JavedAbidiVs Union of India & ors

case may be. in view of the grievance' of the

fM it appears that tnc Government nor the State

HHoner that neither CentraJ^^^^^ co-ordination Committee
nt had constituted issued notice to all the

''Tir'smte co-ordination affidavits
and the Sta , Union 1 nrdination Committee

State court found that Central Co- been constituted

nied by them
as well as_thg,_p---;^
(I) (1999) A.l R' ®
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in' "most of the States". Perhaps, Bihar wds
 "one of 'the State in

which'the Committee had not' been constituted. In an
y case, no

such staterfient his been made in the counter
 affidavit of the

State. I would be failing in my duty if I ' do not take this

opportunity to direct the State Government' to 'irfimedi
ately take

necessary steps 'for constitution of the' 'State Co-ordination

Corhmittee as well as State Exechtive Committee, provide neces
sary

infrastructure^ to them an'd make'thetn funetiotial iK
'true sense

^
 in true sense.

The State will also take flecessaiy 'steFis to'bring about neces
sary

amendments Tn Sectiori'61 of the BihiV State Universities Ac
t and

Settion "Pcrifno T • A'ij_ . i't . . t ^ . -,  , 7 — wx Liic oumr otate Universities Act
 and

Sefcti^ 58 'of the Patna University Act iricdthotating provisions

regarding reservation'for the persdris ̂ th -dis'abilitie'i.-^''' '
 "

.. 'l' gSnerii otservattoh afid 0en directionregarding .mplementatlon of the'Disability Aci; iihat ffefeai
Wi'to

consider Is' the case of th'e flfctltlober. Frcifh'-ti,e"i<:ttei"yf'the

Pnhc.pal. Patna College, 'dated 5.2.2001 ebblfeed a's Ab.WxOre 6
to the writ petition. It appears'that thgUg'h' <iisabl'uty ' of the
petitioner entitles him tb adrnlSgten ',^
placed at sgrlal "0- 8 fn the mWOt list on the baste of 

i 9

carfdldatis Irfall hgd applied fofadrhission iri that catigo.^ %er=
being no'dispute about the totdl hbrrifier ^ A ^

Pg'rt I cburse'belng 40oV hkd '»
'

disabled candldates.''th4 petlhghgr'ih'iihe A a

havS'feU'adhtltted.' CorvsiderlSmt' the
in-the'patfia Unlverbltjl Act or'the Statd ®'neh8ments

tlW.''ahd'thy'proposed'dlrectlve'Bfthe'ChaShlff^'^-modlffcatlorts 'as' suggested 'aboVe) U"
regulattons"hiay also'-take tlnfei 'it Would hot ^

adihis^idn Of'the" "Ot be fair to keepadniis^ibn of' thd'petitioher iidndirig
cUhdIdafes who had applied alon^ft.
have'h^ot 'apprbached this Co., a't : ̂  • -ii . admissionhav^-^ot bpprbached this Court'l dd honwS""" 7-
to 'deriy 'th'ehi the"benfefit pf this oTri^ it wou d be proper

them weW i^laced dbove th^ petitin " sbWe of

afcc'or'dingly direct' thd rfespotidehS
Chancellor, .Patna Univ^fsitv knd tW ' o 'the Vice

corls'ide^ the das'es of the pehtio'hef ̂  h
who had'applied for'bdrfiicio vt ' r °ther disabled'c'ahdidates

fOr'thelr admlsslo'A' in the B ̂  V81«^
ot m'amendmentt'in tfte
be framed pursuant tn tA Sitieb Act, and the'regulations' topursuant to the directive of the Charibelior: This should

.  doubt 1 would
be done within y° gtherrwlIHng , disabled ■..candidates

:^;^he —nXuhsfandlug .bat the total number of
V oed Sta might have ilrSay.'been filled and further, theirsanctioned «ats m g particular,category, to which they belong

f e."'^C/°ST7B" olSvard Class' cateegoO' etc. or un-reserved categoo'.
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18 In the result," this writ petition is allowed with the
obay^^auS^'^na7dibebti<^^

■aG tn ■ rOstS. 

/Al V yVY

order a'S to costs. 

 jr-'Oi tli ^ Ijl'i .
Application allowed.

R.D. 



THE INDIAN LAW REPORTS
141

VOL. LXXX (2)
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Mani Tripathi & Sanjay Kumar Pandey for the petitioner.

Mr. And Kumar Verma, JC to GA for the State.

Mr. Asho/c Kr. Sin^rh for respondent 44.

S.N. Jha & Mrs. I.P. Singh, JJ. The dispute in this writ

petition relates to seniority. The petitioner seeks quashing of the

impugned gradation lists in which he has been placed below the

respondents. The gradation lists referred to in the petition are

dated 2.10.80 contained in Annexure-8, 15.5.81. contained in

Annexure-10. 20.1.84 contained in Annexure-12 and 31.3.987

contained in Annexure-14. During the pendency of the case a

revised gradation list was published on 19.8.96 vide Annexure-24.

The petitioner seeks quashing of the said gradation list ^by^

amendment.

2 As the earlier gradation lists have been revised and stand

merged in the gradatioti list .dateda9.8.96. it is hot necessary to

refer to the inter se seniority of the parties in the earlier lists. It

may be mentioned at the outset that out of 40 private respondents
originally impleaded in the case. 27 appear to have retired from
service during the intervening period on reaching the age of
superannuation and therefore, the dispute relating as to seniority

. no^ confined to between petitioner on the one side and
IS now connn 

gg and -

respondei^ more'persons were sought to be added as
44 on the^ • ^ ^ :3942/97 after the revised gradation list

SStg 8.96 was'publlshed. but the same was not even referred

" T "r:rt?eTo;''of the resolution dated 19.8.96 under
; Td.tion list was finalised and published, it appears

which the grada evplved twO-fold criteria for fixing inter

that the State Government evhlvea from different

se seniority. In cases where appointments werirhiade fmm dlfferemor from a common list

wri not in the same transation.
sources and not m n,erit of the persons concerned.

sessmciiL u . rvf o,-o+

after comparative asses basis of the date of fust

their seniority detem respect to mosc who
joining I.e. date of enW " ^be selection Committee

vvwosnted pursuant to sc basis ol ment
were appointca p seniority was fixed on i

of the Department. ,

position in the select list. ^bbmltted that the petiuoner
4. Shri Kamal Naraya^b^ bhtendent. Government

was appointed on the post of Dep
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TmlrT- °f Rs. 415-745 but by reason

perZs whf th petitioner has been placed below the

bf aZlntmen, H K °n the basis of date
oi appointment. He su

bmitted that 
. >

from different sources, on merger orno
^t

service should not be treated ae; fl
seniority specially when the posts carLTd

Tf""
He pointed out that while in 

scales of pay.

petitioner was placed at 81. No 4i 
g'-^dation lists, the

dated 19.8.96 his position slided down to's
rHo'^f "1

ol wrong fixation of seniority In sun^.^ r account

placed reliance on Om Prakash S
hn contention, he

India and ors (1) and Bihar State Tex^Boo
i'^T^T^'

Vrs. Basudeo Singh and others (2) 
Publishing Corporation

5- The submission of the r
nn i .

founded and finds support from cirn
. 1 opinion is well

Department dated 26.8.72. Th 
• ^^^84 of the Personnel

principles for fbcation of inter se 
^^i^cular lays down general

cases of direct recruitment, promof*^ 
State Services in

promotion, merger etc. Before ref ^°i
"' ^^cruitment vis-a-vis

of the Circular, it may be useful To r51°
 paragraph

far as relevant, as under ; 
introductory part

.  "••• Wherever separate cadr^ ^
amalgamated to form a si , 

groups of posts are

incumbents coming from ^ cadre, inter-se seniority of

refixed " ^ terent source is required to be

Jhe principle laid down for fixing
ontained in sub-para (ii) read with 

such cases as

"(ii) Where officers serving 
(iv) as under :

different posts are recruiteT^^^^*^ department but in

appointment, their inter-s ^he same time by direct

according to sub-para (ivl h 
will be determined

.  their joining the posts- toTT '""'"^spective of the date of

(iv) Where officers are n ^ t^^ey are appointed."

tmie but from different 
^ service at the same

- '^ed according to the foilowiTf' inter-se Seniority is
(a)

M

ng.

h : mas AIR. sc 1276
(2) PLJR. 11
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(c) Where no such order 
of merit is fixed, persons w

ho had

drawn higher pay, or pa
y in a higher scale in th

e lower

posts from which theysare 
promoted shall rank senior 

to

another person who had
 drawn lesser pay. or pa

y in lower

scale. In case the pay 
scales are identical per

sons who had

drawn higher pay shall
 rank higher. If two su

ch persons

had been.drawing pa
y at the same stage 

in the identical

time scale of two diff
erent service their seni

ority on promotion '

shall be determined 
according to age.

6. Sub-para (ii) in te
rms refers to appointm

ent and sub-

para (iv) in terms refers t
o pn'niotion-both from di

fferent sources.

But a combined readi
ng of the two. in conte

xt, makes it clear that

the principle as laid down 
therein would govern cases 

of merger

of different posts. It wou
ld make little difference

 whc^ther it is a

case of appointment or 
promotion to the post f

rom different

sources or different posts a
re merged. Where such app

ointment/

promotion/merger takes place, the
 determining factor of seniority

would be the pay drawn by th
e person. If he was drawing pa

y in

the higher scale or drawing higher 
pay in the same scale, he would

rank senior to the person who was
 drawing pay in the lower scale

' ^"l wer pay in the same scale. To the sa
me effect was th^ earlier

T r of the Appointment Department (no
w known as Personnel

^  n on A-3650 dated 6.4.56. So 
far as relevant, it may

Department) no. yv

be nuoted as undei.

..rm (a) Where no such order of merit is f
ixed, a perscm who

, VT-nwn higher pay or pay in a highe
r scale, shall rank

to another who had drawn lesser pay
. or pay in a

lower scale. different services having identical
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scales of pay ^ . ̂rawn higher pay shql] rank highe
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If two such person 
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stage in the 3^,^,1 te fixed a^ordins to age.
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Pnbliahing

nf this Court in||Oi 
to'thc same effect,

the declalon of this 
„ sl.o 10 tn

Corporation Vrs. Basndeo ^

The Court stated as untc, ^ 
inipomnnent

.., ho,a that eari'/ „axus, lor
grade/grades ^he higher gra . .

determination oi
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(c) Where no such order of merit is fixed, persons who had
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another person who had drawn lesser pay. or pay in lower
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the date of entry in the higher grade is the same. It is for

the said reason. 1 hold that the ratio laid down by the

learned Single Judge that the date of initial appointment in

the Corporation will be the criteria for determination of

seniority as completely against the law, the same being

violative of Articles 14 and 16 of the Constitution of India."

7. At this stage we may mention that though quite a

number of private respondents have entered appearance through

counsel and filed counter affidavits, none of them except respondent

no 44 appeared at the time of hearing of the case. The State

counsel also did not fender any assistance to the Court whatsoever.

He said that he did not have file of the case. All that counsel for

respondent no. 44 said was that the appointment of the petitioner

was ad hoc and not as per the prescribed procedure. We therefore,

considered the case of the petitioner virtually ex parte. Regretfully,
the submissions of the counsel for the petitioner too were rather

sketchy. We looked into the counter affidavit of the State of Bihar

and found that the same was filed in 1988 much before the

finalisation of the revised gradation list of 1996. In the absence of
proper assistance from the parties and their counsel we felt Tittle

handicapped. However, on the basis of what has been conveyed to
us on behalf of the petitioner it appears that the petitioner at the

time of merger held the post of Deputy Superintendent, Government

Ayurvedic College and Hospital, Patna in the scale of Rs. 415-745.
If it is a fact that the posts held by respondents concerned were
in the scale of 249-460,' they tan not be treated to be senior to the

petitioner merely on the ground that they were appointed earlier
in point of time. It is well settled that in the absence of statutory
rules, the criteria, procedure of appointment, promotion seniority
etc.^can be laid down by executive Instructions. Reference may be
made to the well known case of Sani Ram Sharma Vs. State of
Rajasthan (1) ViewedAin the light of the circular dated 26.8.72

anTr ; d°"bt that where the
merrn r' two sources or posts aremerged, .he person getting pay . in the higher scale or higher pay
in the,same scale, must be treated as senior to his counter part
getting pay m the lower scale or lower pay in the same scale. We
^ould therelore, without going into individual cases, obsefve that
The case of the petitioner that at the time of merger he was

^ng pay In the higher the resoond.nf. I. t,.
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- -"r ,^aT:T tHe rpul::a "so^r a
-h; Ttt basts or t^e Lre of f.rst Jo.ntng ...19.8.96 tixing s be held to be arbitrary and

th'e'refore^ violative of Article 14 of the Constitution of India. To this
extent, the impugned gradation list cannot be sustained.
'  8 We accordingly direct the State Government toje-fix the
seniority of the petitioner vis-a-vis the respondents in the light of
circular No. 15784 dated 26.8.72 and, further, in the light of the
observations made hereinabove and consider the case of the
petitioner, and/or . others for promotion to the higher post
accordingly. ,

9. In the result this writ petition is allowed in the manner
indicated above, without any order as to costs.

S.D.

Application allowed.
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- -"r ,^aT:T tHe rpul::a "so^r a-h; Ttt basts or t^e Lre of f.rst Jo.ntng ...19.8.96 tixing s be held to be arbitrary and
th'e'refore^ violative of Article 14 of the Constitution of India. To thisextent, the impugned gradation list cannot be sustained.'  8 We accordingly direct the State Government toje-fix theseniority of the petitioner vis-a-vis the respondents in the light ofcircular No. 15784 dated 26.8.72 and, further, in the light of theobservations made hereinabove and consider the case of thepetitioner, and/or . others for promotion to the higher postaccordingly. 

,9. In the result this writ petition is allowed in the mannerindicated above, without any order as to costs.

S.D.
Application allowed.
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ansferred to the corresponding court In Jharkhan

d (f IL is a
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arises as to whether any proceeding should s
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under sub-section (1). It would be referred to Patna High f
ourt

for decision-Reference by the Standing Committee 
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High Court and by the trial court-malntainablllty of-36 ̂ ses
m which C.B.I, submitted charge-sheets in Bmar. w
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uld be transferred to Jharkhand State—Jurisdicti
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Per Curium
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Charge-sheets aftX the concluston of ^
resDert u conclusion of investigation and in

caserlmT't d ? ""'-f' "hether these
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0

ccferenru;de?Lcbrn89(2T f''rh'' "
2000. hereinafter referred to is°the'R Reorganisation Act.
made in no mVi/i..- i Reorganisation Act, can be

That the refe - order passed by the trial court.

Standing Con^ ̂^iT ^ resolution of The

no reason for ^ Perfectly valid reference and there is

that ordinarily adiZuZT-^ to answer the reference. It is t
rue

the proceeding before the t between the parties in course of

is made by an orde 
ordinarily a reference

happen o'dlnarrcLnmTe h'ld'l^ k
courses .8ecito„ go '^Sa' and valid

aoo^''oca '^Y down any
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particular manner in which a refere
nce is to be made. Xhere is

no legal bar precluding the Standing
 Committee from taking

the decision that the issue in disp
ute should be decided by the

Judicial side-^ of the . High Court and making a reference

accordingly.

Per Aftab Alam and Shiva Kirti 
Singh, JJ : (Nagendra

Rai. J Contra)

Held, further, that all such proceed
ings, though relating

to the territories of Jharkhand, 
the institution of which in

courts remaining in the truncate
d State of Bihar was lawful

and valid because of the natur
e of offences or because of a pa

rt

of the cause of action had ar
isen outside those territories 

will

not be covered by section 89 (1) 
and shall therefore continue to

be tried by the respective cour
ts of Bihar.

Held, also, that the fountainh
ead of the conspiracy and

of the criminal acts flowing from the
 conspiracy, was at Patna,

part of the alleged offences, rather a substan
tial part of the

alleged offences were committed at Patna and t
he special court

at Patna equally had jurisdiction to try case
s. Consequently it

is held that these cases do not relate exclusi
vely to the terntory

now-lhrmlMg part of the State of Jharkhand an
d. therefore.

Ihese COS, s cannot be said to have been tra
nsfe.red to the

Cu^dn .Jharkhand as provided under section 89 (
11 of the

Blhar Reorganisation Act. 2000. These cases wdl.
 therelore.

continue to proceed before the Special Judge at P
a na.

Per Nagendra Rai, J.

Held, that the word "exclusively" used In section 89
^ of

the Reorganisation Act, has to be given meaning the
of'

iff^Tes have been committed In different territories, partoffence of Jharkhand and part of whiwhich

which state of Bihar then under the law, the cases

thHo:- at the places faking witlun
may be tnea y ^e tried by

the territories o states then there will be no use

the Courts situate ^ courts falling within the

of transferrln.L the . ̂̂cirt falling within the territoiw of
.! State 

in

territory of one
State-. The wordother

■xclusively" used In section 89 of the
means exclusion of all olhers. only those

riKu 6f the State ofReorganisation^Ac^t^—
cases

which
,
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particular manner in which a reference is to be made. Xhere is
no legal bar precluding the Standing Committee from taking
the decision that the issue in dispute should be decided by the
Judicial side-^ of the . High Court and making a reference
accordingly.

Per Aftab Alam and Shiva Kirti Singh, JJ : (Nagendra
Rai. J Contra)

Held, further, that all such proceedings, though relating
to the territories of Jharkhand, the institution of which in
courts remaining in the truncated State of Bihar was lawful
and valid because of the nature of offences or because of a part
of the cause of action had arisen outside those territories will
not be covered by section 89 (1) and shall therefore continue to
be tried by the respective courts of Bihar.

Held, also, that the fountainhead of the conspiracy and
of the criminal acts flowing from the conspiracy, was at Patna,part of the alleged offences, rather a substantial part of thealleged offences were committed at Patna and the special court
at Patna equally had jurisdiction to try cases. Consequently it
is held that these cases do not relate exclusively to the terntorynow-lhrmlMg part of the State of Jharkhand and. therefore.
Ihese COS, s cannot be said to have been transfe.red to theCu^dn .Jharkhand as provided under section 89 (11 of theBlhar Reorganisation Act. 2000. These cases wdl. therelore.continue to proceed before the Special Judge at Pa na.

Per Nagendra Rai, J.
Held, that the word "exclusively" used In section 89^ ofthe Reorganisation Act, has to be given meaning the

of'iff^Tes have been committed In different territories, partoffence of Jharkhand and part of whiwhichwhich state of Bihar then under the law, the cases
thHo:- at the places faking witlunmay be tnea y ^e tried by

the territories o states then there will be no usethe Courts situate ^ courts falling within theof transferrln.L the . ̂̂cirt falling within the territoiw of.! State interritory of one
State-. The wordother

■xclusively" used In section 89 of themeans exclusion of all olhers. only thoseriKu 6f the State ofReorganisation^Ac^t^—
cases which,
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"Th3.rkha.nd shall alone be transferred. If 
place of crime of a

particular case or proceeding falls in territo
iy of State of Bihar

as well as the territoiy of Jharkhand State after 
the appointed

day then if the case/proceeding is pending in th
e court falling

in the territory of State of Bihar, the s
aid case cannot be

transferred to the Court in the State of J
harkhand for the

simple- reason that it cannot be said that the proceed
ing relates

exclusively to the territory of State of Jharkh
and.

Held, further, that from' a perusal of the F.I.Rs.. materials
collected diliring investigation and the voluminous charge-sh

eets
m the 23 cases incorporated in paragraph 105 of this Judge

ment.

It IS clear that there is no allegation in the aforesai
d cases that

the conspiracy., alleged to have been hatched up, was either
Patna or at any place falling in the State of

yh^/^^terials show that there is specific statement with
gard to the allegation of commission of the offences at places

,

hich fall within the territoiy of Jharkhand State. In th
e 23

rnentioned in paragraph 105. aforesaid, no part of

occurrence had taken place within the territoiy of St
ate of

Th such shall stand transferred to the State of

7n _ of the provisions contained in section 89
UJ of the Bihar Reorganisation Act. 2000.

regards remaining 13 cases as

mentioned in paragraph 106 of this judgement, on perusal of

thL 'n • - available on the record, it-is clear that either
or conspiracy had taken place at Patna

olace ■ offences are alleged to have taken

Stat^ nf R and other places falling within the

related o such those cases cannot be said to be

su'ch th^*^ os'vely to the territory of State of Jharkhand and
 as

brovisif^nc- ^ cases, cannot be transferred in terms of the^  contained in section 89 (1) of the Reorganisation Act.

<^ase laws discussed.

Reorean^aHo''^A section 89 (2) of the* Bihar
rveorganisaticn Act. 2000.

out the cases material to this report are setout m the judgment of Aftab.Alam, J.

Kuma^Adv^c^tT ^ Manoj Kumar and Mr. Arvind
ates in both the cases for the C.B.I.
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For the O. Parties : Mr. P.N. Pandey. Mr. Rana Prata
p

For tne 
- _

Sineh & Mr. Ganesh Pd. Singh. Sr. Advocates, with Messr
s

JhlfanL Slnha, Jitendra Singh, Blnod Shankar Tlwary.
NhayLand Jha, Anand Kumar OJha. Rajiv Ranjan. ̂ J Lahorei\itayanana Pradeep Kr. Tiwaiy. Raj Kumar

Singh. Manor^jan^S^^^^^
Sahay. ijay Ranjan. Pramod Kumar. Manish Kumbr.
Kumar Si a rJ^ Pawan Kumar Choudhaiy. S.K. Pandey.

slnjay Kumar. Shree Kant Pandey. Rajendra Narain, Prakash
Kr Sahai - Raj Kishore Sinha. Anju Narain. Prabhat Ku

mar.

Anil-ban Kundu. Suraj Narain Yadav. Niraj Kumar S
rivastava

Akhileshwar Prasad. Arjun Singh. Binod Kumar No. 3
. Rajesh

Kumar. Anup Kumar Sinha for the opposite par
ties.

Aftab Alam. J. These two proceedings before t
he Full

Bench are on reference made under section 89 (2) of t
he Bihar

Reorganisation Act. 2000. The object of the referenc
e is to

d^rmine whether by virtue of section 89 (1) of the Act the
en<.PS commonly known as the Animal Husbandlycriminal . gf^j-red to the court in Jharkhand. the

Scam cases, s jharkhand. or whether those cases

newly created before the Special. Court at Patna

would continue P ^^.^re they have been hitherto

where they were ggji) of the Act. upon the

proceeding. According o , ^gry proceeding pending

Nation of the State of Jharkhand. eve^ P
before a court in this Sta e s ^ ̂ proceeding relating
corresponding court in Jhar ^ Sub-section (2) of

court and die decision of

court would be final.,uld he nn^^- nassed by a bench

2. It IS well A"™®' Husbandly

of this court the Central Bureau of Investigation

cases was made over to th supreme
rr. -h^ b. o.

t̂rod:nerh=
control and^^ ^„mes before the before the
conuoi - ..nmes before the up before the 

thus. P^"°'"'fXch occasion the five days before 
court, on one such .,s to say. 
monitoring bench
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court and die decision of
court would be final.,uld he nn^^- nassed by a bench2. It IS well A"™®' Husbandly

of this court the Central Bureau of Investigationcases was made over to th supremerr. -h^ b. o.
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the new State of Jharkhand was to come i
nto being under the

Bihar Reorganisation Act. On that date the
 monitoring bench

w th^H h" Simply adjourning the matter to 12.1.200
0

with the direction to the agency to file the pr
ogress report as

usual. The C.B.I, then filed a petition before 
the Supreme Court

seeking clarification of its order dated 19.3.19
96 consequent

upon reorganisation of the State of Biha
r and stating that the

petition was being filed 'purs
uant to 1 1

1- 
uric 013.1 olDscrv3tion ms

dc

by the monetoring bench of the 
Patna Mirri-.

in paras 6 and 7 ol' that petition It w
as ren '

Supreme Court as Ibllows : 
Piesented belore the

-6. It is submitted that out of the 61 cas
es reoi.. a u

Central Bureau of Investigation (C.B.I) so far
 sT^'' ^

stand deemed to be transferred to 
the e

couru in the new State of Jharkhan
d.

as t^w^h'ther t"rn?o°ritorinrblet stmh®to monitor the Investigation of the a/orelaM si
or a separate monitoring bench will have m vf
by Hon'ble High Court of Jharkhand 

f

period." 
^he aforesaid

3. It will be appropriate to indicat<- h
e,

oat of the 52 cases which according i ",! '

transferred to Jharkhand by virtue of sect
- 35 cases the Special Court at PatnTTd

■ ders taking cognisance on the basis of cha ^'^oady passed

b^ th' o" '- o- «se thougrcharg^'fby the C.B.I, the court was yet to tat?; 
submitted

■emaming le cases the C.B.I, was vet , I" the
4. The petition filed by the CBl l T'

Supreme Court by order, dated 13 ta tooo Tr"'"
appears that when the nAif ' and from that order

raised on behalf of some nf taken up a dispute was

the number of cases suf^^e^t a ^tleast in respect of

transferred to Jharkhand It will h having stood
.  . • " to reproduce here
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portions of the order of the Supreme Court in so far as relevant

for the present ;

"It was the stand of the CBl that out of 61 cases

registered by the CBI. so far 52 cases stood transferred
under section 89(1). Mr. B.B. Singh, learned counsel
appearing for Mr. Lalu Prasad Yadav submitted that the
saM figure is not correct at all. We do not think it
necessary to decide that dispute, for section 89(2) provides

a machinery to decide whenever any question arises as
to whether any proceeding should stand transferred
under'sub-section (1) or not. We leave that dispute to be

determined in accordance with the sub-section.

■An apprehension is expressed by Mr. Kapil Sibbal.

learned Senior eounsel appearing for the respondents
that cases which have not really been transferred m
accordance with section 89 (1) might as well figure In the
accoroar transferred. To alleviate the said

list as ^ Harish Salve, learned Solicitor General

"'? tm?'Ohat a list has already been prepared showing
submitted that .-tViin the ambit of Section

the cases which are falling i
89(1) of the Act and a Advocate who is
supplied to Mr. Chitaranjan Singh, ao
present today." -t the

5. Following the order passed by the supreme C . .^

D.I.G. of Police. CBl, ^atna Regiom Pama^addressed a let^^^.
dated tf^aveThe records of the 52 cases (a list 
practically „ the letter), pending before the

or which was transferred .'to the court of existing

designated court a arrangement t.ll

Special Judge' ^ ,3, ^t Ranchl for the exclusive

the creation of design ^i,,oh according to
trial of AHD.cases. A list j^^^ted in the State
T r-Rl -stand transferred to ththe CB. handed „ops along with the.

of Jhairkhan accused in 14.12.2000. Shri
Advocate for one j^^D) Patna. dated
letter of th®
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rl"nT rll""®''' '®-12:2000 addressed to the RegistrarGeneral of this court disputed the
 stand of the CBI and stated

that in the light of the charge sheet
s no case of the AHD Scam

rur;:drb^"'"; - case ™ref?r:
required to be transferre

d to that State.

matter came up for conside
ration before the

Standing Committee of the Hig
h Court on 5 1 2001 n

evident to the Standing Committe
e that a dispute had

the issue whether or not thV
> r:o dispute had arisen on

appended to the letter ofVe D I rcTd^d'^^
r^

covered by section 89(1) of'the Act a
n^ ̂h' '

transferred by operation oflaw
 to the State of ^

way to resolve such a dispute was provi
ded L k

of section 89 and this fact 
was also cleo 1 (2)

Supreme Court in its order dated
 13 12 2000

Committee; therefore, resolved to refe
r the matte T

to the Judicial Side of the court. This g
ave rise to th^ ̂

registered in the court's office 
as CHro I ? Proceeding

2001 Which was taken up whL the p' r
H

the first time on 12.1.2001. On 
that dot nT assembled for

mfofmed that the issue under refe ® ^ ^^pch was

consideration by Special Judge (CBI)'
^''^d

hearing before the trial court was li
kelv'tn ^^tna and the

that date the Full Bench directed f
or Tsc. shortly. On

parties concerned and adjourn
ed the h notice to the

the parlies to file paper books etc.
 allowing time toZ1

parties to file paper books 
etc.

7. Around the same time while t
he C r t

= Registrar General of thf
« ^ its letter

to th^. D . "-"ne wnile th(

m the Registrar General of t
his Co ?

before tho . ourt, a petition was file
d

^re.the Special Judge. C.B.I (AHn
 c ̂ ^

making a prayer to transfer tho 
^ases). Patna oh 3.1.2001

Judge 48 out of SI accused mH 
- '- the Special

objections to the prayer made o k raising

wal court heard ̂ he rartlefIn 
prosecution. The

No. 22/96: It may be stated h 2;  ■' SPo'lai Case
96 the trial had started afterT Special Case No. 22/

accused and 39 prosecution wit'T"^'"^ charges against the
that time. The trial court dis ' already examined

prosecution by order dated 17^9nn petition filed-by the
-der the trial eourt rerded its fmdlng"/^^^®^^^^ 'f' -
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"  that instant proceeding does not fall into the

category of proceeding relating exclusively to the territory

of State of Jharkhand. The document of prosecution

itself goes to cut the root of the prayer of the prosecution.

.The prosecution has failed to make out a clear case to

attract the word 'exclusively'. Thus the prosecution has

got no legs to stand upon."

8. However, a dispute had arisen on the issue whether

those cases stood transferred by virtue of section 89(1) and as

any decision on that dispute could only be made by the High

Court in terms of section 89(2) of the Act. the trial court

referred the issue in dispute to the High Court. This gave rise

to Criminal reference No. 02/2001 which also came .up before

the Full Bench hearing the matter and joined the earlier

reference made at the instance of the Standing Committee of

the High Court.

9. In these facts and circumstances Mr. Jitendra Singh,

counsel appearing for one of the accused (namely. Dr. K.N.

Prasad) sought to raise some preliminary objections. Mr. Singh

submitted that, this Full Bench should decline to answer the

reference or In any event It should answer the refernece only In

respect of Special Case No. 22/96 In which the reference was

made by the trial Court. Learned counsel submitted that

Criminal Reference No. 01/2001 made at the Instance of the

Standing Committee of this court was no reference In the eyes

of law and the Full Bench was. therefore, obliged not to answer

the -reference'. Learned counsel maintained that, the only way

a reference could come .to this court under section 89(2) of the

Act was on the basis of an order made by the trial court betore

which alone a question could arise at the first instance.
10. 1 am unable to accept the submission. There is no

.  . low to hold that a reference under section 89(2) of the
basis „ther way but by an order passed by the

Act can be ma slightest doubt that the reference

trial court and ,resolution of the Standing Committee is
made on the there is no reason for this Court

a perfectly valid ^e ordinarily a dispute

not to answer the referenc . proceeding before

arises between the . reference is made by an order

the trial court „hat might happen ordinarily

passed by the tria c
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rl"nT rll""®''' '®-12:2000 addressed to the RegistrarGeneral of this court disputed the stand of the CBI and statedthat in the light of the charge sheets no case of the AHD Scam
rur;:drb^"'"; - case ™ref?r:required to be transferred to that State.

matter came up for consideration before theStanding Committee of the High Court on 5 1 2001 n
evident to the Standing Committee that a dispute had
the issue whether or not thV> r:o dispute had arisen on
appended to the letter ofVe D I rcTd^d'^^r^covered by section 89(1) of'the Act an^ ̂h' '
transferred by operation oflaw to the State of ^way to resolve such a dispute was provided L k
of section 89 and this fact was also cleo 1 (2)
Supreme Court in its order dated 13 12 2000
Committee; therefore, resolved to refer the matte Tto the Judicial Side of the court. This gave rise to th^ ̂
registered in the court's office as CHro I ? Proceeding2001 Which was taken up whL the p' rH
the first time on 12.1.2001. On that dot nT assembled for
mfofmed that the issue under refe ® ^ ^^pch wasconsideration by Special Judge (CBI)'^''^dhearing before the trial court was likelv'tn ^^tna and the
that date the Full Bench directed for Tsc. shortly. On
parties concerned and adjourned the h notice to thethe parlies to file paper books etc. allowing time toZ1parties to file paper books etc.

7. Around the same time while the C r t
= Registrar General of thf« ^ its letter

to th^. D . "-"ne wnile th(m the Registrar General of this Co ?
before tho . ourt, a petition was filed^re.the Special Judge. C.B.I (AHn c ̂ ^making a prayer to transfer tho ^ases). Patna oh 3.1.2001

Judge 48 out of SI accused mH - '- the Specialobjections to the prayer made o k raisingwal court heard ̂ he rartlefIn prosecution. The
No. 22/96: It may be stated h 2;  ■' SPo'lai Case96 the trial had started afterT Special Case No. 22/accused and 39 prosecution wit'T"^'"^ charges against thethat time. The trial court dis ' already examinedprosecution by order dated 17^9nn petition filed-by the-der the trial eourt rerded its fmdlng"/^^^®^^^^ 'f' -
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"  that instant proceeding does not fall into the
category of proceeding relating exclusively to the territory
of State of Jharkhand. The document of prosecution
itself goes to cut the root of the prayer of the prosecution.

.The prosecution has failed to make out a clear case to
attract the word 'exclusively'. Thus the prosecution has
got no legs to stand upon."
8. However, a dispute had arisen on the issue whether

those cases stood transferred by virtue of section 89(1) and as
any decision on that dispute could only be made by the High
Court in terms of section 89(2) of the Act. the trial court
referred the issue in dispute to the High Court. This gave rise
to Criminal reference No. 02/2001 which also came .up before
the Full Bench hearing the matter and joined the earlier
reference made at the instance of the Standing Committee of
the High Court.

9. In these facts and circumstances Mr. Jitendra Singh,
counsel appearing for one of the accused (namely. Dr. K.N.
Prasad) sought to raise some preliminary objections. Mr. Singh
submitted that, this Full Bench should decline to answer the
reference or In any event It should answer the refernece only Inrespect of Special Case No. 22/96 In which the reference wasmade by the trial Court. Learned counsel submitted thatCriminal Reference No. 01/2001 made at the Instance of theStanding Committee of this court was no reference In the eyesof law and the Full Bench was. therefore, obliged not to answerthe -reference'. Learned counsel maintained that, the only waya reference could come .to this court under section 89(2) of theAct was on the basis of an order made by the trial court betorewhich alone a question could arise at the first instance.

10. 1 am unable to accept the submission. There is no.  . low to hold that a reference under section 89(2) of thebasis „ther way but by an order passed by theAct can be ma slightest doubt that the referencetrial court and ,resolution of the Standing Committee ismade on the there is no reason for this Court
a perfectly valid ^e ordinarily a disputenot to answer the referenc . proceeding beforearises between the . reference is made by an orderthe trial court „hat might happen ordinarily
passed by the tria c
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cannot be held to be the only legal and valid course
. Section

89(2) of the Act does not lay down any particular mann
er in

which a reference is to be made. Hence, there was no legal ba
r

precluding the Standing Committee from taking the deci
sion

that the issue in dispute should be decided by the judicial sid
e

of the Court and making a reference accordingly.

11. As regards the other reference coming on the basis oi

the order passed by the trial court it may be noted that though

after hearing the parties the trial court passed the order in the

lecords oi Special Case No. 22/96, .the petition filed on behalf

of the prosecution was in respect of all the 52 cases. Hence, I

satisfied that though the trial court recorded the reference

order in Special Case No. 22/96, it would relate to all .the cases

for the transfer of Which the prayer was made in the petition
filed by the prosecution. 1 thus find no substance in this

objection raised by Mr. Singh.

12. Ml. Singh then raised another objection stating that
in the State of Jharkhand there was no Court, corresponding
to the Special Court, CBI (AMD), Patna and the cases therefore

could nofbe transferred as provided under section 89(1) of the
Act. Mr. Singh pointed out that in the letter of the D 1 G CBI.

dated 30.11.2000, addressed to the Registrar General of this

court, it was stated that it seemed imperative, to transfer the

case records" to the court of existing Special J.udge, CBI Cases,
Ranchi as stop gap arrangement till the creation of designated
court (s) at Ranchi for the exclusive trial of the AHD~ cases".

fea";7r ,1" amounted to an admission that at
o thfdf'/Tr' ' corresponding
he sobmT'®" therefore, according to
Act Provisions contained In section 89(1) of theAct were unworkable and unenforceable.

does the objection raised by Mr. Singh
artrrl,ec?o V answer the reference
mtt tW onl threshold.' It may. however be stated here
taSs cnnM , regarding the appropriate court where these
grekmr dc atl ln ^lealt with Ing ate. detail .,n the latter part of this Judgment.

anofliel-t. stage it would be appropriate to refer toano he, cont.oversy arising In course of hearing of the reference,
that conti-oversy arose due to certain development taking place

patna series,53 . VOL. LXXX (2)
.. . - As noted above, the Investigationbefore the "-.tormg bench.^As^no^^^ Husbandly Seam was

of the eases^ansing
being conducted by^the consequent upon the
supeivision of a be d „,der. dated 13.12,2000
division ol the St® (referred to herelnabove) the
passed by th® Sup ,^0 question as to which of the
monitoring h«"h^ it would continue to monitor. At
eases. ®hll total eases registered,

that stage ^ 24 cases, in other words,
charge sheets we y investigation remained

mco^c^slve tL monitoring bench took the view that on the
basis of the order passed by the Supreme Court it was requiied
m over-see and control the investigation and once the

•n a rose was over that case went beyond itsinvestiga ion i of.trial. The issue of transfer of

pui-view and ^Heations were completed, charge-sheets
cases in which inv g cognizance were passed by the
were submitted and subject matter of consideration by
trial court were thus n transfer to the

the monitoiing benc ohide by the decision by this Lull
court in Jharkhan ^ would only consider which of the
Bench. The monitoring .j. ^ould continue to monitor

cases. still under inve- under investigation, it would stop
and which of^the cases, order by the monitoring
monitoring. The accuse certain cases, in practical

bench that it would stop to Jharkhand

terms, would „aed on their behalf that all the 52
and It was submitted by the C.B.I, whether

cases, of which a I'®' stage of trial, should be
under "'"^aue of their transfer to Jharkhand in one
considered on ihc. issu 7.2.2001 the monitoring

package and at the same ,
bench passed the o which it would not
It would continue to mo profluced be lore
monitor any longer. A copy reference. In that

this Full Bench «";^^;a,y,ded the cases
■order """^"investigation was '"^""^loh investigation
one in which . i^ted and the othe ^ rnonitoring
Sheet was not -hmhU ^^,„,rted.
was over and



VOL. LXXX(2) ■ THE INDIAN LAW REPORTS 157cannot be held to be the only legal and valid course. Section89(2) of the Act does not lay down any particular manner inwhich a reference is to be made. Hence, there was no legal barprecluding the Standing Committee from taking the decisionthat the issue in dispute should be decided by the judicial sideof the Court and making a reference accordingly.11. As regards the other reference coming on the basis oithe order passed by the trial court it may be noted that thoughafter hearing the parties the trial court passed the order in thelecords oi Special Case No. 22/96, .the petition filed on behalfof the prosecution was in respect of all the 52 cases. Hence, Isatisfied that though the trial court recorded the referenceorder in Special Case No. 22/96, it would relate to all .the casesfor the transfer of Which the prayer was made in the petitionfiled by the prosecution. 1 thus find no substance in thisobjection raised by Mr. Singh.
12. Ml. Singh then raised another objection stating thatin the State of Jharkhand there was no Court, correspondingto the Special Court, CBI (AMD), Patna and the cases thereforecould nofbe transferred as provided under section 89(1) of theAct. Mr. Singh pointed out that in the letter of the D 1 G CBI.dated 30.11.2000, addressed to the Registrar General of thiscourt, it was stated that it seemed imperative, to transfer thecase records" to the court of existing Special J.udge, CBI Cases,Ranchi as stop gap arrangement till the creation of designatedcourt (s) at Ranchi for the exclusive trial of the AHD~ cases".

fea";7r ,1" amounted to an admission that ato thfdf'/Tr' ' correspondinghe sobmT'®" therefore, according toAct Provisions contained In section 89(1) of the
Act were unworkable and unenforceable.

does the objection raised by Mr. Singhartrrl,ec?o V answer the referencemtt tW onl threshold.' It may. however be stated heretaSs cnnM , regarding the appropriate court where thesegrekmr dc atl ln 
^lealt with In

g ate. detail .,n the latter part of this Judgment.
anofliel-t. stage it would be appropriate to refer to
ano he, cont.oversy arising In course of hearing of the reference,that conti-oversy arose due to certain development taking place

patna series
,53 . VOL. LXXX (2)

.. . - As noted above, the Investigation
before the "-.tormg bench.^As^no^^^ Husbandly Seam wasof the eases^ansingbeing conducted by^the consequent upon thesupeivision of a be d „,der. dated 13.12,2000division ol the St® (referred to herelnabove) thepassed by th® Sup ,^0 question as to which of themonitoring h«"h^ it would continue to monitor. Ateases. ®hll 

total eases registered,that stage ^ 24 cases, in other words,charge sheets we y investigation remained
mco^c^slve tL monitoring bench took the view that on thebasis of the order passed by the Supreme Court it was requiiedm over-see and control the investigation and once the•n a rose was over that case went beyond its
investiga ion i of.trial. The issue of transfer ofpui-view and ^Heations were completed, charge-sheetscases in which inv g cognizance were passed by thewere submitted and subject matter of consideration bytrial court were thus n transfer to thethe monitoiing benc ohide by the decision by this Lullcourt in Jharkhan ^ would only consider which of theBench. The monitoring .j. ^ould continue to monitorcases. still under inve- under investigation, it would stopand which of^the cases, order by the monitoringmonitoring. The accuse certain cases, in practicalbench that it would stop to Jharkhandterms, would „aed on their behalf that all the 52and It was submitted by the C.B.I, whethercases, of which a I'®' stage of trial, should beunder "'"^aue of their transfer to Jharkhand in oneconsidered on ihc. issu 7.2.2001 the monitoringpackage and at the same ,bench passed the o which it would notIt would continue to mo profluced be loremonitor any longer. A copy reference. In thatthis Full Bench «";^^;a,y,ded the cases■order """^"investigation was '"^""^loh investigationone in which . i^ted and the othe ^ rnonitoringSheet was not -hmhU ^^,„,rted.was over and
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bench held that investigation of an offence w
as not a proceeding

within the meaning of Section 89(1) of
 the Act and. therefore.

the cases in the first categoiy were not cov
ered by section 89(1)

of the Act and it was cases only in the seco
nd categoiy which

were covered by section 89(1) of
 the Act and the issue of

transfer of those cases will abide by t"
he decision of this Full

Bench. In that regard the monitoring bench w
ent on to clarify

as follows :

We may observe that by our present ord
er what we are

considering is not transfer of cases, as s
uch, we are

concerned only with the monitoring of the inve
stigation,"

follows'^ monitoring bench further went on to say as

-The C,B,I. has furnished list of cases, investiga
tion of

wh.ch^ according to It, Is to be monitored by the Patn
a

High Court, and Jharkhand High Court respectively.
 The

basis of identification being the place of occurr
ence. The

cases having places of occurrence at Patn
a or other

places within the territorial Jurisdiction of this cou
rt have

been mentioned in one categoiy, while those
 whose

 anT^th T""'"" u'" Chaibasa, Ranchi
m  territorial Jurisdiction of

sec^„ High Court have been mentioned In the

?his CourtT7 u r.' ^
InvesHMHo "te control and supervision of

IheetL a?H " " =t.bmission. of charge-
?ansfcr of Z ""h the question of
cranster ot cases i.e. proceedincic , r

charcrp <=i-i<=.«fo -y i_i i after submission of
cnarge sheets, it would be aDnronri

dt^

(n iho .. 1 • u PPropnate to confine ourselves
lo ine cases which were 

u X.

the -JL. "tuied by the State police at
^■"^'^'ction o/ this

ahould delermine the Jurisdicton o/muichon of the monitoring bench.

henceforth be"imtecftrthf'''"""
Instituted by the State PoU which were originally
Within the Stations fallii^g
as the cases lat truncated State of Bihar as well
The bt^,n? on "s own on
which maci 'nqulry at its Patna Bench, in

 folia Within the truncatedState of Bihar wholly or partly, C,B,1, shall identify those
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cases and submit progress reports regarding thcee cases

as before by the next date.
as ueiorc uy uiic m-Ai.

We again clarify that so far as transfer of proceeding after
submission of charge sheets is concerned it would abide

by the principles laid down by the Special Bench."
16. It is thus to be seen that the monitoring bench

meticulously confined itself to stating which, of the cases, still

under investigation, it would continue to monitor and which of
the cases it would' not monitor any longer. The monitoring

bench did not say anything about the cases, still under
investigation, which it decHned to monitor any longer.

17 That ordfer was passed by the monitoring bench on

7.2.2001 and on that date itself Mr. Rakesh Kumar, counsel for
the C B F submitted before this Full Bench that though the

reference was for 52 cases of which the list was submitted by
the C B I he would confine his prayer for transfer only in

respect of 36 cases (in which charge-sheets were already
submitted). This caused considerable resentment amnong the
counsel appearing for the different sets of accused. It was

ointed out that the order passed by the monitoring bench,
ryplcasing certain cases (which were still under investigation)

from its monitoring was plainly being taken by the C.B.I as an
a . nf transfer of those cases to Jharkhand. It was submited

C.B.I, was trying to over-reach this Full
that in doing so ^ the entire matter was open in respect of all
Bench before which the ent^
the 52 cases grievance that the observation made by the
counsel made tl g 7.2.2001 that cases still

monitoring bench
under ^Le cases out of the purview of the Full
tended to take ^ reference before the

Bench. In other - j cumscribed even before the Full
FPU Bench the parties on the question

Bench got an oppor y investigation were
whether or not ^^ses .proceeding' used in section 89 (1) of
covered by the f ° appearing for the different sets
the Act. counsel after counsel app^^^ ,
of accused urged mat the t , ^till
whether or not section SSlH f^oppsel sought to advance:::lr investigation and a number ,
.submissions that a case u
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bench held that investigation of an offence was not a proceedingwithin the meaning of Section 89(1) of the Act and. therefore.the cases in the first categoiy were not covered by section 89(1)of the Act and it was cases only in the second categoiy which
were covered by section 89(1) of the Act and the issue oftransfer of those cases will abide by t"he decision of this FullBench. In that regard the monitoring bench went on to clarify
as follows :

We may observe that by our present order what we are
considering is not transfer of cases, as such, we areconcerned only with the monitoring of the investigation,"

follows'^ monitoring bench further went on to say as
-The C,B,I. has furnished list of cases, investigation ofwh.ch^ according to It, Is to be monitored by the PatnaHigh Court, and Jharkhand High Court respectively. The
basis of identification being the place of occurrence. Thecases having places of occurrence at Patna or otherplaces within the territorial Jurisdiction of this court havebeen mentioned in one categoiy, while those whose
 anT^th T""'"" u'" Chaibasa, Ranchim  territorial Jurisdiction ofsec^„ High Court have been mentioned In the
?his CourtT7 u r.' ^InvesHMHo "te control and supervision ofIheetL a?H " " =t.bmission. of charge-?ansfcr of Z ""h the question ofcranster ot cases i.e. proceedincic , rcharcrp <=i-i<=.«fo -y i_i i after submission ofcnarge sheets, it would be aDnronridt^
(n iho .. 1 • u PPropnate to confine ourselveslo ine cases which were u X.
the -JL. "tuied by the State police at

^■"^'^'ction o/ thisahould delermine the Jurisdicton o/muichon of the monitoring bench.
henceforth be"imtecftrthf'''"""Instituted by the State PoU which were originallyWithin the Stations fallii^gas the cases lat truncated State of Bihar as wellThe bt^,n? on "s own onwhich maci 'nqulry at its Patna Bench, in folia Within the truncatedState of Bihar wholly or partly, C,B,1, shall identify those
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cases and submit progress reports regarding thcee cases
as before by the next date.as ueiorc uy uiic m-Ai.

We again clarify that so far as transfer of proceeding aftersubmission of charge sheets is concerned it would abideby the principles laid down by the Special Bench."
16. It is thus to be seen that the monitoring benchmeticulously confined itself to stating which, of the cases, stillunder investigation, it would continue to monitor and which ofthe cases it would' not monitor any longer. The monitoringbench did not say anything about the cases, still underinvestigation, which it decHned to monitor any longer.
17 That ordfer was passed by the monitoring bench on7.2.2001 and on that date itself Mr. Rakesh Kumar, counsel forthe C B F submitted before this Full Bench that though thereference was for 52 cases of which the list was submitted bythe C B I he would confine his prayer for transfer only inrespect of 36 cases (in which charge-sheets were alreadysubmitted). This caused considerable resentment amnong thecounsel appearing for the different sets of accused. It wasointed out that the order passed by the monitoring bench,ryplcasing certain cases (which were still under investigation)from its monitoring was plainly being taken by the C.B.I as ana . nf transfer of those cases to Jharkhand. It was submitedC.B.I, was trying to over-reach this Fullthat in doing so ^ the entire matter was open in respect of allBench before which the ent^

the 52 cases grievance that the observation made by thecounsel made tl g 7.2.2001 that cases stillmonitoring bench
under ^Le cases out of the purview of the Fulltended to take ^ reference before theBench. In other - j cumscribed even before the FullFPU Bench the parties on the questionBench got an oppor y investigation werewhether or not ^^ses .proceeding' used in section 89 (1) ofcovered by the f ° appearing for the different setsthe Act. counsel after counsel app^^^ ,of accused urged mat the t , ^tillwhether or not section SSlH f^oppsel sought to advance:::lr investigation and a number ,
.submissions that a case u
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•proceeding' as a case in which investi
gation was concluded and

for the purpose of section 89(1) it would 
be quite unreasonable

and unwarranted to categorise case
s on the basis whelher

investigation'had concluded or not
.

18. The counsel were not exactly disallow
ed but they

were ■ certainly discouraged from making sub
mission on the

question whether the expression "proceedi
ng" used, in Section

89(1) of the. Act would also include a case at t
he stage of

investigation. This is because in the facts a
nd circumstances as'

stated above, I am clearly of the view that this 
question does

not require to be decided in this reference. The 
.position, as 1

see it, is like this. The C.B.I, though having gi
ven a list of 52

cases now wishes to confine its prayer for tr
ansfer of cases to

the State of Jharkhand. only in respect of 36 
cases. The

different sets pf accused oppose the prayer. The parties
 are.

thus, in dispute in respect to those 36 cases only. As regards
the remaining cases, still under investigation, those were subject
to the control and supervision of the monitoring bench o

f this

court. The monitoring bench is in control and si^pervisi
on of

the investigation on. the basis of the directions given by the

Supreme Court. It is. therefore, not for this.Full Bench to m
ake

any comment, much less to sit in appeal on an order pass
ed by

the monitoring bench, releasing some of the cases un
der

investigation from its supervision and control,

19. Moreover, as noted above, the tnonltorlng bench has

taken care not to say anything in respect of the cases which 
It

released from monitoring. In case any of the accused a
re

afflneved by any action of the C.B.I, purporting to act on th
e

basis ol that order, such as submitting the final report In those
ases belore a court which according to the accused may not

"PP^Prlate court. It will always be open to the person

. Bgrle,cd to seek relief (s) In accordaee with law. But thi
s Full

Bench will certainly decline to^ enter Into that controversy and
o retold a finding or Issue a direction requiring the monitoring

bench to continue to keep under its supervision and control th
e

^1^2000^ " from monitoring by Its order, dated
20. I win. therelore. proceed to examine only the 36 cases

m which the C.B.I, has already submitted charge-sheets aft
er

the- conclusion of Investigation and In respect of whtc
h the

rATNA SERIES VOL. LXXX (2)

.  Hic^nute as to whether these cases would standparties arc m j^=P ^^^ue of Section 89(11 of the Act.
transferred to Jh question whether these 36 cases

^Tt ansfcrred under Section 89(1) naturally demands
f cmrecTunderstandlng of that Section and It Is now time to
' take a look at Section 89 of the Act .

Transfer of pending proceedings.- 
" '

Eveo' proceeding pending immediately before the appointed day
, before a Court (other than the High Court). Tribunal,

officer in any area,which on that day falls within the State of B.ha

shall if it is a proceeding relating exclusive by to the tern ory^
Lbich as from that day is the territory of dharkhand. State, stand
Transferred to the corresponding- court, tribunal, authority or
officer of tVist Stflte.

fnn arises as to whether any proceeding should stan,a If «">■ J „ .hall be referred to the H.eh

CoTll pal and the declbon of .bat H„h Court sball be rinnl.
,3, ,n this Seotlon- ^

'»• tlunal. autborlty or ofdcer- In .be
(b) ••corresponding court, trlbuna

state of Jharkband. mews-
(11 the court, trlbuna - an have laid If n hadbefore whom, .be prooeedlne would b ^

been instunted after the

(,11 in ease of doubt, sue ~ ^ ^

rdt:. "be —«n. or that Stale or theappointed dot y me

"TledTnv ̂ yte oovernment of the exlsUnS State
:rrat .^.e .be eorrespondlng court, tribunal.

22 For an easy
section 89(1) as follow® ........before a

n en, pracedmi! of Blbar shall. If H is a"Every P ..within the Sla cr.ihnrkha

court to the territory

State. Stand trani
State."

.of Jharkhand
.of that
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•proceeding' as a case in which investigation was concluded andfor the purpose of section 89(1) it would be quite unreasonableand unwarranted to categorise cases on the basis whelherinvestigation'had concluded or not.
18. The counsel were not exactly disallowed but theywere ■ certainly discouraged from making submission on thequestion whether the expression "proceeding" used, in Section89(1) of the. Act would also include a case at the stage ofinvestigation. This is because in the facts and circumstances as'stated above, I am clearly of the view that this question doesnot require to be decided in this reference. The .position, as 1see it, is like this. The C.B.I, though having given a list of 52cases now wishes to confine its prayer for transfer of cases tothe State of Jharkhand. only in respect of 36 cases. Thedifferent sets pf accused oppose the prayer. The parties are.thus, in dispute in respect to those 36 cases only. As regardsthe remaining cases, still under investigation, those were subjectto the control and supervision of the monitoring bench of thiscourt. The monitoring bench is in control and si^pervision ofthe investigation on. the basis of the directions given by theSupreme Court. It is. therefore, not for this.Full Bench to makeany comment, much less to sit in appeal on an order passed bythe monitoring bench, releasing some of the cases underinvestigation from its supervision and control,19. Moreover, as noted above, the tnonltorlng bench hastaken care not to say anything in respect of the cases which Itreleased from monitoring. In case any of the accused areafflneved by any action of the C.B.I, purporting to act on thebasis ol that order, such as submitting the final report In thoseases belore a court which according to the accused may not"PP^Prlate court. It will always be open to the person. Bgrle,cd to seek relief (s) In accordaee with law. But this FullBench will certainly decline to^ enter Into that controversy ando retold a finding or Issue a direction requiring the monitoringbench to continue to keep under its supervision and control the
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fnn arises as to whether any proceeding should stan
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(,11 in ease of doubt, sue ~ ^ ^
rdt:. "be —«n. or that Stale or theappointed dot y 
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State. Stand trani
State."
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for th='par^esl%~Inirofr'' C°""-' -PPPar.ng
relating exclusively to the temtoiy of JtaX

andTtate''"'"'''"®

m section 89(1) of the Act
. Mr Rakesh K, 

occurring

CBI submitted, with reference to t
hf

that 'larger portion' and 'subs
tantlallv' Dlctionaiy.

different meanings of the word excl
usive aTd^ also a^ong the

It was in that sense that
 the word i ^o him.

section, was to be understood MTlen
d R^'

counsel appearing for the ac
cused on^tu'"®'''

maintained that the word 
exclusive a ' °ther hand.

 meant 'to the exclusion of all othe
r" andT'^ln® ®®'""

giving to the word exclusive, the
 mef '"""'har submitted that

Rakesh Kumar will only ad
d to the suggested by Mr.

as a question would thL arise In theT'
,"'"'^ confusion,

 ol a given case what might ma
ke "larff uircumstances..

might comprise 'substantially'
 Thoueh h / and what

' find the one being espous'ld l^' SWH "
giounds. I cannot help but

 feel that th 
firmer

scratch the surface and do not fie
t tl th submissions only

think that labouring over the 't.
 ^^e issue. I

would be hardly of any help unles"!
 1^°^^ exclusive

how can a proceeding be said to
 relate ^ understands

"■egard a suggestion was made It thfb ^hls
would relate to the terrltoiy where the n ^ proceeding

a criminal case) and where the disputernr'!^"^^
(in a,civil case). But to make the nlae ^ tvas situated

cltus of disputed property as the basls^° °t:currence or the

Proceeding relates to a territory does n J^^iging whether a

quite satisfactory as that would out the ° fo me to be

Pmceeding and the teri-ltory within undrr''^^^^'°" between the

.  Ttalna, mailers the Plac^ of occurrTnpe'1"=";°"
"'y in certain kinds of offcnros whe definitely

°('ences the place of occurrence
uncertain or at more places than o ^ either unknown or

test based orr llJoZs^L T
t° account for a very llrge nurltr CaU
contracts and other civil rights a ^hlgation i-elatlng to

tei-rltory and cases, either under civil nexus between

-uid be established ohiy in ^ l.mitedTuirjel^
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therefore, feel that a more satisfactoiy test must be found out

for determining whether or not a proceeding relates to a

territory.
24. Haying given my anxious consideration to the matter

I feel that the co-relation between a territory and a proceeding

can be satisfactorily understood In the context of the Act only

with reference to courts'jurisdiction. That Is to say, a proceeding

can be said to relate to a territory If the court established In

that territory would have jurisdiction to try that proceeding

under the relevent procedural laws. Consequently, a proceeding

can be said to relate exclusively to a territory If the court In that

territory would have the exclusive jurisdiction to try that

pr-oceedlng.
- 25. Having understood how a proceeding can be said to

relate to a territory. I would further venture to say that the key

to understand the true import of Section 89(1) lies in

understanding what is unsaid and only implicit In that section.

What is implicit in Section Q9(l) is that even In the unified

State of Bihar it was possible that proceedings relating exclusively

to the territory now forming the State of Jharkhand could be

instituted in courts outside that territory and as a consequence

on the date the new State came into being, certain proceedrngs

r-elatlng exclusively to the territory of the new State may be

found lying in courts which as a result of the dryrsron of the

State may stand denuded of their jurisdrctron o ry ose

p^oLedlngs any longer. Section 89(1) was. therefore, deary
intended to take care of cases which were

beyond the territories to which the proceedings re '

deviation of the normal rule of procedure which reqraires tha

a proceeding relating to a certain place should be instituted ,

''°26 rquestirrtherefore. arises under what circumstances
a  « rcla ing to a territory may be Instituted m a court

a proceeding relati g ^ further question arises, in the

beyond that tern ory. what circumstances

context of the ^.B I. insists relate exclusively to

the present cases, w ic „ +n be instituted in the court at

the territory of Jharkhan cam solution to the

Patna even while the Sta e » answer to these
present controversy, to my .mind, hes

two questions.
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to understand the true import of Section 89(1) lies in
understanding what is unsaid and only implicit In that section.
What is implicit in Section Q9(l) is that even In the unified
State of Bihar it was possible that proceedings relating exclusively
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.27. Let.us now examine how and 
why a proceeding

ans.ng from the territories now forming Jhark
hand would com!

to courts beyond those territories even-w
hile the State of Bihar

was umhed belore its division by the
 Reorganisation Act

28. Here it may be recalled that
 even beforr:^ i- • •

of the State of Bihar under the general l
aw of procedu're^a

proceeding relating exclusive
ly to the temtrinr

, Jharkhand would normally be instituted in 
courts estabr"h"d

m those territories. (Section 16 C.P.C.
 and blished

Cr. P.C.) And proceedings relating to those
 territoL ^

instituted in courts outside those territor
ies broadr^

only under two circumstances. On
e that the ^ speaking.

not EXCLUSIVELY relate to those terrh^rils ,n
least some part of the cause of

 action ^smuch as at

 territories. With the result that jurisdict'n™^^^^
courts established in areas where 

part of the "^Iso for

a'rose outside those territories. (S
ee for exnmr,i action

and 20 C.P.c; and Sections 178/180 :^078= ?"'°
"'

the proceedings falling in this categoiy
 obviou<,h

described as relating exclusively to t
he terrim r

State- for the simple reason that the re
levant'^ Jharkhand

permitted their institution in court
s outside the

in Jharkhand even before the divi
sion of the

Therefore, all such proceedings, though r
elating to th

of Jharkhand the institution of which
 in courf ^^^^itories

the truncated.State of Bihar was lawful a
nd vali^K

the nature of offences or because of
 a part nf

action had arisen outside those te
rritories will

by Sdction 89(1) and shall therefore co
ntinue to covered

respective courts in Bi
har. 

the

29. The only other circumstances i
n whiot.

though -relating exclusively to the ter
ritory of m ^

could be instituted in courts- outside tho
se territ^

that the proceedings arose under special

tribunal, authority or officer under which
 had hs

those territories. The proceedings arisin
g under T

Act had to be instituted outside the 
territor

^ Jharkhand for the sole reason that the cou
rt trl? "T

or oflicer»under those Acts h
nH ti-, • ' authority

CapUal 'at.Patna havinr?// ?"■ Statehaving jurisdiction all over the undivided
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State. Thus a proceeding, though relating exclusively to the

territory of the State of Jharkhand. could only come, to Patna

which was the seat of those courts, tribunals, authorities and
officers. Proceeding before the Central Administrative Tribunal,

revisional proceedings under the land ceiling law before the

Board of Revenue, i-evisional proceedings uncier section 46 of

the Bihar Finance Act revisional proceeding under section - 8

read with section 89(C} of the Bihar Excise Act an appeal under

section 43A of the Wakf Act. 1954 etc. can be cited as

illustration of the' proceedings falling in the 2nd categoiy. All

the proceedings in this categoiy would stand transferred under

section 89(1) of the Act. unless in case of a particular proceeding

It could be shown that apart from the fact that the seat of the

court was at Patna the proceeding could still be maintained

here as a part of the cause of action arose on this side of the

State. But such a case would naturally be few and far between.

30. On the basis of the discussions made above, it is to

be seen that proceedings falling in Uie'lst category will not be
covered by section 89(1) and it is the proceedings under the
2nd category which alone would stand transferred to Jharkhand
under that provision.

31 Having, thus, answered the lar-ger and the gener-al

question "it now r-emains to be seen how and wh^ the Animal
Husbadry cases came to be instituted at Patna and rn which of
the two aforementioned categories these cases would fall.

32 It is contended on behalf of the C.B.L that these

cases relate exclusively to territories which now fonn part of the
State of Jharkhand. If that be so. these cases should have been
normally instituted in courts established in those districts of
the undivided Bihar. As all the cases included offences under
Jhe Prevention of Corruption Act, 1988. apart from
.  « under the Penal Code, normally, those cases should

°  T pn instituted before the Special Judge. .Dhanbad or the
have be p^^nchi. But those cases came to be mstnoted
Special Judg • judge. Patna: how and why ?
before the peci examine this question, it would

33. Befoie P common misapprehension. It mvrst be

be necessaiy to ciea ^ would

clearly borne m do with the ageijcy which imght

go for trial has go .^Qj-ds. whether
have investigate e
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state agency or

I M V'°" ""^tmlne the court before whom the 4sewould go for trial. The Delhi Police Establishment Act do
es not

contain any provision regarding any particular court to 
try the

offences investigated by the C.B.I. In common parl
anceT

special courts are known as C.B.I, courts but tha
t is o

misnomer. Those special courts are constituted ufider sec
! ^

3 of the Prevention of Corruption Act and the "

mves^ated by the C.B.I, mostly include offences under thS
Act. those oases go before those special courts whic

h 7 !u

reason commonly acquire the name of the C
 B I

Qy, T.C . , <—0.1. courts.
^4. It IS. therefore, clear that it is not th^

investigating the offence which would determine th

where the cBse would be instituted and proceed for ,
 f

would determine the court where the case would go f^
the nature of the offence. (See Sections 3 and 7 '

 7 h"

Prevention of Corruption Act, Section I2A of the t
Commodities Act. Section 14 of the Scheduled Ca^es 

?
Scheduled Tribes (Prevention of Attrocities) Act Sect!onrq

.98°7 etco'"""'""'^"'' Disruptive Activities (Prevention) let'!
35. Keeping this legal position in mind let

 ii« »vr

Se? f-ts regarding the institution 0^:ases. Following the directions issued by the Fin^

Department. Government of Bihar, a number of c
ase

instituted in the months of February and March 1996 reir
^^"

fraudulant withdrawals over a certain period of t!me w!!!®

these'cr°"' d'ffiei-ent districts of the State All
of ChaitT''^ instituted by the district police in the districts

l-ohardaS'' I^nnika. SahebganJ
"eatcd Sate f n newly
Pouil in an, Soon thereafter a bench of this
Bihn ■ Sushil Kumar Modi and others vs S/n/

^ r

case! directed that the investigation of all thesT

"or io thTc B l'ThHT"' be made
Lue L-.b},.!. The operative portion o

f thf^

ontained in paras 53 and 54 is as follows :

shhuld be" issued for' eT^'i ^^ich direction
nTni^,. JLg^uiiy and investigation of the
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entire episode by the Central Bureau of Investig
ation for

the period in question. According to the State
, excess

drawals in the Department has been taking pla
ce since

1977-78. I am. of the view that the proposed enquny a
nd .

investigation should cover the entire period from 1977-78

to 1995-96

-54 I would, accordingly, direct the Central Bureau of
4.- fr- R 1 1 through the Director to enquire and

,
investigation J, drawals and expenditure in
scrutinize all Husbandry in -the State of

the Departinen to 1995-96 and lodge

Bihar during , are found to be fraudulant in

cases where t investigation in those' cases to its
character and ta ^ible. preferably, within four

. logical by the State police in cases

^ready instituted shall remain suspended in the mean

sT The brder passed by this court was affirmed by the
rr-t with slight modification by its judgment a

nd
Supreme _ Bihar vs. Ranchi Zila Samta Party (1) The

Supreme court directed that the entire investigation wouW
4- H p.ntrusted to the CBl which was directed to tak

e over the
®  . 4.- alreadv made by the State police inclusive 

oi the

irr R'l^reTts and attachments and to that extend the order of
^  ,rt directing the investigation by the State polic

e to
r suspended tas modified. Further, the Supreme Court,remain P apprehension of the State about the

7 r of the inre!ti!ation by the C.B.I.. put the investigation
~der thi over all supervision and control of the Dhie.f Justice
of fhis court or of a bench constituted for this purpose by
Chief Justice. 

j^e order

37. Here it must supreme Court

rb^ta^ar—;he court Where those cases were to
be instituted. nassed by this court and the

38. Following P the F.l.Rs.. initially

Supreme Court, the D-B- ; different districts of the

(1) (1996) (1)



THE INDIAN LAW REPORTS
167

VOL. LXXX (2)

state agency orI M V'°" ""^tmlne the court before whom the 4sewould go for trial. The Delhi Police Establishment Act does notcontain any provision regarding any particular court to try theoffences investigated by the C.B.I. In common parlanceTspecial courts are known as C.B.I, courts but that is omisnomer. Those special courts are constituted ufider sec! ^3 of the Prevention of Corruption Act and the "mves^ated by the C.B.I, mostly include offences under thSAct. those oases go before those special courts which 7 !ureason commonly acquire the name of the C B IQy, T.C . , <—0.1. courts.
^4. It IS. therefore, clear that it is not th^investigating the offence which would determine thwhere the cBse would be instituted and proceed for , fwould determine the court where the case would go f^the nature of the offence. (See Sections 3 and 7 ' 7 h"Prevention of Corruption Act, Section I2A of the tCommodities Act. Section 14 of the Scheduled Ca^es ?Scheduled Tribes (Prevention of Attrocities) Act Sect!onrq

.98°7 etco'"""'""'^"'' Disruptive Activities (Prevention) let'!35. Keeping this legal position in mind let ii« »vr
Se? f-ts regarding the institution 0^:
ases. Following the directions issued by the Fin^Department. Government of Bihar, a number of caseinstituted in the months of February and March 1996 reir^^"fraudulant withdrawals over a certain period of t!me w!!!®

these'cr°"' d'ffiei-ent districts of the State Allof ChaitT''^ instituted by the district police in the districtsl-ohardaS'' I^nnika. SahebganJ"eatcd Sate f n newlyPouil in an, Soon thereafter a bench of thisBihn ■ Sushil Kumar Modi and others vs S/n/^ rcase! directed that the investigation of all thesT"or io thTc B l'ThHT"' be madeLue L-.b},.!. The operative portion of thf^ontained in paras 53 and 54 is as follows :

shhuld be" issued for' eT^'i ^^ich directionnTni^,. JLg^uiiy and investigation of the

168 PATNA SERIES VOL. LXXX (2)
entire episode by the Central Bureau of Investigation forthe period in question. According to the State, excessdrawals in the Department has been taking place since1977-78. I am. of the view that the proposed enquny and .investigation should cover the entire period from 1977-78to 1995-96

-54 I would, accordingly, direct the Central Bureau of4.- fr- R 1 1 through the Director to enquire and,
investigation J, drawals and expenditure inscrutinize all Husbandry in -the State ofthe Departinen to 1995-96 and lodgeBihar during , are found to be fraudulant incases where t investigation in those' cases to itscharacter and ta ^ible. preferably, within four. logical by the State police in cases
^ready instituted shall remain suspended in the mean
sT The brder passed by this court was affirmed by therr-t with slight modification by its judgment and

Supreme _ Bihar vs. Ranchi Zila Samta Party (1) The
Supreme court directed that the entire investigation wouW4- H p.ntrusted to the CBl which was directed to take over the®  . 4.- alreadv made by the State police inclusive oi theirr R'l^reTts and attachments and to that extend the order of^  ,rt directing the investigation by the State police tor suspended tas modified. Further, the Supreme Court,remain P apprehension of the State about the7 r of the inre!ti!ation by the C.B.I.. put the investigation~der thi over all supervision and control of the Dhie.f Justiceof fhis court or of a bench constituted for this purpose byChief Justice. 

j^e order37. Here it must supreme Courtrb^ta^ar—;he court Where those cases were to
be instituted. nassed by this court and the38. Following P the F.l.Rs.. initiallySupreme Court, the D-B- ; different districts of the

(1) (1996) (1)



THE INDIAN LAW REPORTS 169VOL. LXXX (2)

F.l. RS were then produced before

the Special Judge at Patna.

of iJe'T 7" Special Case No. 22
®  initial stages of, institution. This caseinstituted as Chaibasa PS Case no. 12 of 1996 and ̂ hfrTp

mstituted by the local police was produced before the c J M
Chaibasa on 22.2.1996. As the case inrlnH..H 

rr

the Prevention of Corruption Act. the C J M Chdh
l h3.1996 sent the record of the case to Special tVi»r
Judge, being the 1st Addl. Sessions Judge. Ranehi Foil
the orders passed, by this court and the Supreml f . T®
C.B.I, re-registered the case at its Patna ofn<- 

omt. the

96-PATand_on 29.3.96 submitted'the re-reglstertd F
court of Special Judge (South). Patna where it wa,

Special Case No. 22 of 1996. On 27 4 iggn tv,
petition before the Special Judge. Patna makin'g a "ttV
calling the records of Chaibasa PS Case No. 12 of iggrr

2«a?"s " -"h the reeofd JfT^0(A) . Special Case No. 22 of 1996. The praver w« =
allowed and a requisition was sent by the SplciariL?"
to the C.J.M.. Chaibasa asking for the recolds of chfb
Case No.. 12/1996. On 1.5.1996 the C.J.M. cLIbal f''

the "tuJge- Ranchl that the records were called fo^T''the Special Judge. Patna. whereupon on 24 5 96 ^

of Chaibasa PS Case No. 12/1996 were sent by, the
Jge. Ranch! to the Special Judge. Patna More' o i ^aal

aame pattern is discernible in all Ither eiles

'tf-At this stage, it will be essential to clearlv . t
the, nature of the Special courts and the syst^^
courts as were in existence in Bihar at the maSiaUi"
een noted that cases involving offences under the Prevent'

Corruption Act can only be tried by Special Judges appmn ■ h
in terms of section 3 of the Act. It will be useful It 7 

•
a look at Sections 3 and 4 of the Preverftion of c o take

which are re-produceT below ! ̂ Corruption Acf
"3. Power lo appoint Special 4udges.-(l) The Central Government or the
State Government may. by notification in the Official Gn- „
as many Special Judges as may be neeessarv Z
Trrn o f, neccssaiy/of such area or areas orf  uch case or group of cases as may be specified in Ih,- i r
to try the following offences, namely ; 

.
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(a) Any offence punishable under t
his Aci: and

(b) Any conspiracj' to commit or a
ny attempt to commit or any

abetment or any of the offences sp
ecilled in clause (a).

(2} A person shall not be qualified f
or appointment as. a Special

Judge under this Act unless he is or
 has been a Sessions Judge or an

Additional Sessions Judge or an 
Assistant Sessions Judge under t

he

Code of Criminal Procedudre. 1973 (2
 of 1974).^

"4. Cases triable by Special Judges-No
twithstanding any thing

contained in the Code of Criminal P
roceudure. 1973 (2 of 1974), or in

any other law for the time being in f
orce, the offences specified in sub

section (1) of Section 3 shall be tried
 by Special Judge only.

(2) Every offence specified in sub-
section (1). of Section 3 shall be

tried by the Special Judge for the a
rea within which it was committed,

or. as the case may be. by the Sp
ecial Judge appointed far the case

,

or. where there are more Special J
udges than one for such area, by

such one of them as may be specified 
in this behalf by the Central

Government.

(3) When trying any case, a Special Judge may also try any

offence other than an offence specified in 
Section 3. with which the

accused may. under the Code of Criminal Procedu
re. 1973 (2 of 1974).

be charged at the same trial. ' •

(4) Notwithstanding anything contained in the 
Code 6f Criminal

Procedure. 1973 (2 of 1974) a Special Judge sha
ll, as far as practicable,

hold the trial of an offence on day to da
y basis."

(emphasis added)

41. Coming now to the system of Special Judges
 as were

in existence in Bihar at that time, it may be noted 
that prior to

1990 the practice was to appoint Special Judges by na
me. This

practice caused some dislocation because there used
 to be

Lme delay in nominating, the successor in place of the
Lnsferred officer. Hence, the Standing Committee of this court
•n its meeting of 3.8.1990 accepted the stand of the Centr

al
.nf tLt Special judges for the trial of cases investigated.

13 1 and the State Anti-Corruption Bureau, be notifiedby th!' C.I3X a 
that the

by 17 „„3ions Judge. Patna. Ranch! and Dhanbad
eourl ol courtslor the trial of eases investigated
■^e des'gn-'' ®^ P 3^^,, Anti-C.orruption Bureau^ . .

when the Animai Husbandryby the C.B
42. At the material time

Cases surfaced the notification under which Special Judges
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were appointed under the Prevention of Corruption Act was the

one, dated 19.4.1994. This notification was issued in

supercession of all previous notifications and it appointed three

special courts for the entire State of. Bihar assigning them

Jurisdictions in the following manner :

(1) Addl. Dist & Sessions Judge I. Dhanbad

Jurisdiction - entire region of North Chotanagnur

Division.

(2) Addl. Dist. & Sessions Judge I. Ranchi :

Jurisdiction - entire region of South Chotanagpur
Division.

(3) Addl. Dist. & Sessions Judge I. Patna :

Jurisdiction - entire region except North and
South Chotanagarpur.

43. This was the position of Special Courts in April. 1996
when the CBI started getting the cases re-registered and having
then instituted before the Special Judge. Patna.

44. On 22.5.1996 another notification came by which
Shri S.K. Lai. Additional District & Sessions . Judge was
appoinated Special Judge under the Prevention of Corruption
Act. 1988 and was given the following territorial jurisdiction-

(i) One Shri Sudhanshu Kumar Lai, Additional District
& Sessions Judge. Patna -

Jurisdiction - Patna region (all regions excluding
North & Sourth Chotanagpur)

45. Shortly thereafter another notification was

by which the territorial jurisdiction given to Shri S K L 1
Was extended for the entire area of Bihar in th^ fr,ii - ^

manner : tollowmg

(1) Shri Sudhanshu Kumar Lai. Addl. Dist. &
Judge, Patna : Entire area of Bihar.

'46. The two notifications, dated 22.5.96 and 5.6.96 did
not supersede or rescind the earlier notification, dated 6.5.94

47. Thus, what follows from the three notifications nnpe. Stxmmarised as follows ;

(i) Till the issuance of the notification, dated 5 6 96 the
ternronal jurisdictions of the three Addl. Judges at Patna
Dhanbad and Ranchi (and of Shri Sudhanshu Kumar Lai with

.,^2 PATNA SERIES VOL LXXX (2)

effect from 22.5.1996} were welV defined and well demarcated
and there was no way those cases could be lawfully instituted
before the Special Court at Patna unless it was said that some
art of the offences were committed at Patna and. therefore, the

Patna Court equally had jurisdiction over those cases.
(ii) When the animal husbandry cases cropped up in

large numbers, the need was perhaps felt for appointing
additional special court to. handle those cases. Though Section

3 of the Prevention of Corruption Act made it possible to
appoint a Special Judge for a case or a group of cases and
though appointing a Special Judge for animal husbandry cases
might have better served the purpose, that course was not
adopted. What was done instead, whether intentionally or
LiLntionally was to appoint an Addl. Special Judge m Shn
Sudhanshu Kumar Lai and to define his jurlisdicbon with
reference to territory ond not with reference
By notmcatlon. dated 22.5.96 he waa
territorial Jiirlsdlct.n as t^e n^tlLtlon'

d'ted^rr^M This'achieved nothing and only createdISuslonm fhe respective jurisdictions of the Special Courts
,111, Then by notmcatlon. datedjurisdiction of Shrl J^l wa^ Special Judges at

T Jl SJiSnbad was- cancelled In respect-of the AnimalRanchi and Dhanba gudhanshu Kumar Lai came to
Husbandry lurlsdlctlon over those cases. A situation
have additional, paral j Special
was. thus, create ^ ® which the offences were committed
Judges for the ^ (he Prevention of Corruption Act

Tfeft tr he CenUJ Government to specify the court
jt was now leit i-o
which would try those issued by the Central

48. No court (between Shri Sudhanshu
Government, speclly ng t ^i^^nbad and
Kumar Lai and the two Speeml Husbandry''^Wllwhrch would the Animal Husbandry,
the other at Ranchi "hlch however.
eases waa brought to th something quite odd. li
came to the notice "'^e court

I'.t
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13.6.1996 was issued to him by the
 Registrar , r

court. This letter is reproduced'belowt"Ttl
From. 

■

Nirmalesh Chandra Lala.

Registrar General.

High Court of Judicature at Pat
na.

To.

Sir.

The District and Sessions Judge

Patna. f

Dated. Patna the 13th June. 19
96.

With reference to your letter no. 
2612 

■June. 1996, , am directed to Inform you that s/t ■ o "
Kumar Lai. AdMicnal DisCricC & Sessions Judge pa,
been appointed as a Special Judge for disposal
mvestigated by the Delhi Police Establishment as n Ilf
Governments Notification No. 5693 dated the 6th T
oopy enclosed), may be asked to deal with a«
- Uie AntmaUdusbandry scam uillhoul anp '^ZZZTaT^

letter Nos. 1712 dated 27.1.96 and No. 5539-79 <^ourt:s
^nd to request you to act accordingly. ^ 28.4.95

Tours faithfully.
 Sd/-N.c. Lala.

Registrar General.

"^9- On the. basis of this letter the nj <■
"<^ge. Patna issued order, dated 14.6.1996 ^ ®<^ssions

cases investigated by the Delhi Police Establish^

pend! husbandly scam (without any restTi^tio^'"^'''^"'"^
P nding in the court of Addl. Dist A «ie<=c( area)

were recalled and transferred to the court of Sh
Kuniarl al. Add). DIst. & Sessions Judge XH Patna r

rnect^- t^e^-
-.in the cchrt Of the -.thrdl.Tls^.^
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50. From the materials on record it is evident that even

before the appointment of Shri S, K. Lai as ,an Special Judge,

"the C.B.I, had got some cases instituted before the 1st Additional

Sessions Judge. Patna who was appointed as Special Judge by

notification dated 19.4.1994. Later all the AnimaTHusbandry

cases were transfen-ed/instituted before Shri. S. K. Lai as

directed in the letter issued by the High Court.

51. Here I am constrained to observe that 1 am unable to

find any sanction in law for the letter, dated 13.6.1996 issued

by the High court on its administrative side directing that Shri

Sudhanshu Kumar Lai be asked to deal with all cases pertaining

to the animal husbandry scam without any restriction of area.

It seems that in the absence of any direction issued by the

Central Government in that regard the High Court stepped in

and assumed the authority vested in the Central Government

alone by virtue of Section 4(2) of the Prevention of Corruption

Act. It mtiy be difficult to justify the direction given by the High

Court even with reference to the Supreme Court decision in J.

JayalaliLha Vs Union of India & Ors (1) as that decision was

rendered in a totally different set of facts. It may, however, be

stated here that there was no inherent lack of Jurisdiction in

the Special Court of Shri S. K. Lai and the direction issued by

the High Court may be, considered as an irregularity which was

not incurable.

>  52. The legal position that plainly emerges from the

aforesaid facts and circumstances is that at no stage the

Special Courts at Dhanbad • and Ranchi appointed under

notification, dated 19.4.1994 were lawfully divested of their

jurisdiction and authority to try those cases which related to

fraudulant withdrawals made within the territorial jurisdiction

of those courts and yet those cases got to be instituted at Patna
roceeded for more than four years. It was before

fhe Soecial Court at Patna that the C.B.I, got those cases
' . . I. ....,0 (Vnm the Soecial Court at Patna that the

where they pri

the Special C_,—
instituted, it was from the Special
Tb I i^ot on remand the accused irl those cases, it was before

o  rnurt at Patna that the C.B.I, opposed the prayer
the Special . jf the accused, it was here that the
for bail made on behalf ^f investigation and it was
C.B.I, submit! ■ Patna that the C.B.I,^ proceeded with
before the Special CouiT at

1999) (5) see 138
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It seems that in the absence of any direction issued by the
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the trial of R.C. 20A/96: Special Case No. 22/96 and examined

39 prosecution withesses. And all this \Vas fully within the

knowledge of not only the monitoring bench but also the

administrative side of this court. The inference clearly is that

the C.B.I, believed and this court found and held that the Patna

court equally had jurisdiction in this matter because part of the

offences were committed at Patna.

53. Let us here examine a hypothetical question.

Supposing, long before the division of the State, any of the

accused had raised an objection regarding the institution of the

cases at Patna contending that the courts where the cases

could be lawfully instituted were the .Special Court at Dhanbad

and Ranchi because the fraudulant withdrawals were made in

those districts, the cases were originally instituted in those

districts and the proceedings related exclusively to the territoiy
of those districts. I have not the slightest doubt in my mind
that such an objection raised by the accused was liable to be

rejected in nd time and the accused raising the objection would
have been told that in referring to the fraudulant withdrawals
from the district treasuries, he was only alluding to the branches
of the massive tree of the scam, the roots of which lay in Patna
and that a substantial part of the offences, specially of criminal-
conspiracy having been committed at Patna. the Special gourt
at Patna equally had the jurisdiction to try those cases. All

those same arguments and all those same materials which
would have been used to reject the hypothetical objection
raised by the accused would now confront the C.H.I. against its
plea that the proceedings in these cases relate exclusively to
the territory of Jharkhand and these cases must, therefore, be
held to have been transferred to that State by virtue of Section
89(1) of the Act.

to

]..| husbandry cases, thus, clearly fall In therategory m respect ef which It Is shown that those cases t,, c

54. On the basis of the discussions made above. I come
the definite conclusion that these cases were instituted by

the C.B.I, at Patna not due to any compulsion in law in the
sense that the Special Court at Patna was the only available
court but on the basis that the Special Court at Patna equally

jurisdictionvested in the Special Courts at Dhanbad and Ranchi.
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not covered by section 89(1) of the Act and would remain
unaffected by the division of the State.

56. The conclusion is re-inforced as one refers ta the

relevant materials relating to those cases such as the charge-
sheets. statements of witnesses recorded under Section 164 of
the Code of Criminal Procedure and other similar materials oh,
record.

57_ However, before proceeding to refer to those materials,

it must be stated that no attemjDt was made by the C.B.I, to
present the relevant materials before the court in brder to
support its claim that the cases related exclusively to the
territories forming part of Jharkhand. The C.B.I, seems to have
taken it for granted that all the cases of which it had given a
list had stood transferred to Jharkhand and all that was
areued qn its behalf was that the offences were committed

■  ibstantially- and in 'larger portion' in Jharkhand as the
r  idulant withdrawals were made from the treasuries situate

The nroceedings were, therefore, covered by the expression
^^'Islvely occurrm^ In Section 89(1) of the Act and the
^oceedings. therefore, stood transferred to Jharkhand by
operation ̂  materials from the records of the case i^ere

58. „„tice of the court were by counsel appearing for
brought to the accused and those materials go a long
the different ^ding to the prosecution, offences were
way to show tha . greater measure, on this side of
committed in equa
the State. /Aiofi-PAT (Special Case No. 39/1996) the

59. In RC 38(A)y'^ ^ large number of known
C.B.I, submitted charge sn ^ charge-sheet.•d cnaxs- column no. 5 ot the cnarge-sneeL.

and unknown accused. I" , investigation' It Is stated
under the marginal heading
as follows |.£l that during ,1988-96 the

-investigation has ^ and other unknown, had
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the trial of R.C. 20A/96: Special Case No. 22/96 and examined
39 prosecution withesses. And all this \Vas fully within the
knowledge of not only the monitoring bench but also the
administrative side of this court. The inference clearly is that
the C.B.I, believed and this court found and held that the Patna
court equally had jurisdiction in this matter because part of the
offences were committed at Patna.

53. Let us here examine a hypothetical question.Supposing, long before the division of the State, any of the
accused had raised an objection regarding the institution of the
cases at Patna contending that the courts where the cases
could be lawfully instituted were the .Special Court at Dhanbadand Ranchi because the fraudulant withdrawals were made inthose districts, the cases were originally instituted in thosedistricts and the proceedings related exclusively to the territoiyof those districts. I have not the slightest doubt in my mind
that such an objection raised by the accused was liable to berejected in nd time and the accused raising the objection wouldhave been told that in referring to the fraudulant withdrawalsfrom the district treasuries, he was only alluding to the branchesof the massive tree of the scam, the roots of which lay in Patnaand that a substantial part of the offences, specially of criminal-conspiracy having been committed at Patna. the Special gourtat Patna equally had the jurisdiction to try those cases. Allthose same arguments and all those same materials whichwould have been used to reject the hypothetical objectionraised by the accused would now confront the C.H.I. against itsplea that the proceedings in these cases relate exclusively tothe territory of Jharkhand and these cases must, therefore, beheld to have been transferred to that State by virtue of Section
89(1) of the Act.

to

]..| husbandry cases, thus, clearly fall In therategory m respect ef which It Is shown that those cases t,, c

54. On the basis of the discussions made above. I comethe definite conclusion that these cases were instituted bythe C.B.I, at Patna not due to any compulsion in law in thesense that the Special Court at Patna was the only availablecourt but on the basis that the Special Court at Patna equally
jurisdictionvested in the Special Courts at Dhanbad and Ranchi.
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not covered by section 89(1) of the Act and would remainunaffected by the division of the State.
56. The conclusion is re-inforced as one refers ta the

relevant materials relating to those cases such as the charge-sheets. statements of witnesses recorded under Section 164 ofthe Code of Criminal Procedure and other similar materials oh,
record.
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the State. /Aiofi-PAT (Special Case No. 39/1996) the59. In RC 38(A)y'^ ^ large number of knownC.B.I, submitted charge sn ^ charge-sheet.

•d cnaxs- column no. 5 ot the cnarge-sneeL.
and unknown accused. I" , investigation' It Is statedunder the marginal heading
as follows |.£l that during ,1988-96 the-investigation has ^ and other unknown, hadaccused, shown ^^piracy and agreed ^entered Into a or acts which are not legalcaused to be done patna and other places of

tBihar and in ,005 and January the Regional



I

the INDIAN LAW REPORTS 177

from Dumka

VOL. LXXX (2)

Director.

Treasury

60. In the same charffe

Commission and commission are '
 attribut^

Prasad Yadav, who is accused no 12 
« ^ v! ^alu

Minister of the State at th
^ ^ 

Chief

could only be committL at^pit^
61. In the same charge sheet it is furthe

r stated •

nvestigation has unearthed a de
ep rooted co

 pursuant to which crores of rupe
es over and k

budgetary provisions of Animal Husbandry
 De^T

were withdrawn fraudulantly year a
fter ̂  ̂jPa»"tment

officials in collusion with the suppliersAranI
Government officials, politicians of differed
parties. Minister concerned and the C

hierZ ^

State of Bihar." 
Minister of the

It is further stated

"Investigation has further disclosed th
at on i,.

mobile phone No. 9834001749
 was reo 17.6.97 a

administration from the possession of the co
''

R- K. Rana (A/47) who was the
n in i °"^^^^sed Dr.

^ur Jail tn Patna In connection with thTA H
u"""

cases. The print outs/ call de
tails nf tv, ®cam

Phone shown , that repeated calls 
we mobile

 said mobile phone on the P & % f? 
'he

installed at the official residence of 
the ? numbers

Shri Laiu Prasad and further on mobil
 Minister

with the P.A. to the Ex-Chlef Minister Shrf
?! ""mber

'  Lalu Prasad

Thus, co-accused Dr. Rana (A/471 ...m,
■n constant touch with the co-consolT I temained

cha ®'''W 96-Patna rsn Prasad."

the T submitted which ha No.65/96) a
■ ■-■esult of lnvestlg«t^^hrir'^"r^^^«^

investigation has revealed ® ^^"ows .-
-accused persons from serial nn V 1988-96 the

others entered Into a crtmlnoicl ,'" unknown
legaTr m '"ogal agreed to,do

y  Ogal means at Deoghar. Dumka^'p f
mKa. Patna. Ranchi

n-MACi=niP=; VOL. LXXX (2)
patna SERIEo

and other places of Bihar and outside- Bihar m ot ^
rund^-;^-ding 'Mod^ ^

case' ^afof'the^State Government. The follo^^ng
operating ^^der the head of Modus Operands .
passage is to revealed that sub-allotment.

"investigation — ^ 18.7.1991 for Rs'- 6 lakh was
vide letter no. 1343. oateo Pn. i6 11.91 and was

 also made to DAHO. Deoghar^
utilised in ■o®'®"® J fake allotment letters in all
Deoghar treasury. Thus, l . .^sued form the

figure in this case. These were no^^^ section.
 Directorate from the numbers put on

Investigation has revealed that the let
the 11 fake allotment letters do not the
budget section or the allotment ^ the different

issued ibrm the Directorate

64 ̂ in that charge-sheet a referen^ m iTtranspires that

Chi:rr.^ih .--le^of r:a=::ala In AHD / ,1
,„.rtfinal headingrtflnal heading

P A as follows •• different accused
is stated ^ reveale ^—cc^cretariat, Finance

•investigation^^ orate. office.
persons o/ y^gHance p^partment. other.
Deparunen. Tax^^^^^^P chief

47nt Vi£l»unb.u. - . Department, otner.

fCuTy Off"' ' Htlc'Tans^lud'"® tie then Chief
Treasury politician . the excess

Bureaucra ^ ame but no action

Minister (A ^ ' . _,„ols for a. very cht=>ltered theBureaucrats • fZ^^7ori tune hut no action
Minister ^ .^rauiols Jot a oen/ sheltered the
fratidulanl w _.^tner the drawals before

was taken y ^{recdy respo ^J.^oction. they allowed
accused per gy their i Ĵ f^lty ."
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hotel
Patliputra and it was here that he got fake allotmen

t letters
manufactured and made arrangements for transfer oi conven

ient

fficers to North. Chotanagpur and South Chotanagpur

° • torates; It was at hotel Patliputra at Patna that me
etings

v,/=1d amongst the different accused persons be
ing party

^^^gpjj.acy and it was here that part of the defalcated

^ t was distributed among his minions,amoun ^bove cited materials have been taken purely at

^  A numerous such illustrations can be found in therandom an ages comprising the records of these cases. It is
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is over-lappiug materials of all these cases one
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hlantlal part ^ ..t Patna eqnally had Jurisdiction
f ml and the ently it must be held that these
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of Shri S.K. 1^1 will work as Special Judge and if so then what

nature of the cases to be tried by the said courts. The Registrar

General of this court informed teh District and Sessions Judge.
Patna, that this court has taken a decision that Shri S.K. Lai,

who has been notified by notification dated., 5.6.19996 to

exercise jurisdiction over the entire State of Bihar, shall deal

with all cases pertaining to the Animal Husbandry Scam

without any restriction of area.

83. The C.B.I, has been coristituted under the Delhi

Police Special Establishment Act. 1946. by resolution dated

1.4.1963 to investigate cases including economic offences and

corruption in public services, particularly where the interests of

the Central Government are involved.. Different Divisions have
been created in C.B.I, to deal with different types of cases.
Relevant extract of the C.B.I. Manual have been produced
during the course of hearing, which show that the territorial
jurisdictions of the various Branches of the C.B.I, to deal with
all types of cases have been provided therein. The C.B.I. Branch
Patna is located at Patna and it deals with the cases of the
entire State of Bihar. The C.B.I. Branch. Ranchi deals With the
cases of State of Bihar. West Bengal. Orissa and Madhya
PPadesh in respect of specified, Public Sector Undertakings and
the C.B.I., Dhanbad Branch, deals with the cases of State of
Bihar. West Bengal in respect of specified Public Sector
Undertakings.

84. Thus. Branch of C.B.I, at Patna deals with all cases
registered in the State of Bihar, which do not pertain to Public
Undertakings and the C.B.I. Branches at Dhanbad and RancM
deal With the cases in respect of only Public Undertakings I
case of alleged offences under the Act having been committed
n any part of the State of Bihar, except in cases of Public
nder takings, as specified therein, the investigation has to be
arried out .by the Patna Branch of the C.B.I. Only because
case has been registered at Patna by the C.B.I, neither it can
e presumed nor can it be inferred that the C.B.I, believe that
e part of action has been committed within the jurisdiction at

85. As stated above. t;he C.B.I, was entrusted with the

comrnr^r investigation was put under the overallcontrol and supervision of the Chief Justice of this High Court

patna SERIES / V0L.LXXX (2)
Aoex Court to monitor the investigation

who was bv constituting any other appropriateWho was orCc— anyother appropriate
of cases either by him a Division Bench having its
court. The CWef Justi« 3^,, s.K. 1.1 to
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deal with the cases u letter of the Registrar
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jurisdiction to p^taa. On the other hand, it appears
having was issued by the court taking into
that the =^"l ̂ hecti cases was bemg
consideration the fai'" , confer power to try cases
done at Patna. it ""^aed at Patna.
on the special J"''® would iike to clarify that I am not m

86. At this stag _ learned Brother that the letter
,greement with the v^^ew of J ^f the Register

High Court Uiiu side, directingagreement with the view ofjnj signature of the Registrar
Sued by this. High court und« ^ide. directing
„-„,ral dated 13-6T9 ^ Husbandry sc^ cases

_ py 'I' .naa on its aamiiiis>LiaL.

General dated 13.6.19 , Animal Husbandry sc^ cases.
Mc s K- " T^ugh power to Issue notification isZs t sanction in law. Thoug^ P^^^-^a,ent but^h^a^.s^clonet sanction in 1- o'o°:S.me;t"but that is done
hus n° ® state or Central ^^„oerned High Court
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with the ® p J„ent '^be^High Court and only a formal
:rea or%ases
notification ^^0 (^„pra). _ bn-lssuance of formm
(See Jailatrta • Ision taken by this court

87. ^ .-nnce with the decisi

an irregularity - effective. ^.^ime
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the offences pertaining to the specified Public Undertakings,
were to be done by the Patna Branch of the C.B.I. Thus, the

lodging of the cases by the C.B.I, proceeding with' the
investigation and submitting report to the special court do not
mean that the C.B.I, believed that the part of action has taken

place at Patna. .

89. The court of Shri S.K. Lai was constituted to deal
with all Animal Husbandly scam cases instituted in any part of
the State. Submission of the F.I.R. and relevant papers before
him by the C.B.I, issuance of warrant and disposal of bah
matters by him in no way lead to a conclusion that he was
dealing with _the matter only because the offences have been
committed at Patna. This court also also never issued any
irection at any point of time indicating that it has found that

thL^ committed at Patna for the simple reasonthat there was no occasion for this court to come to the

aforesaid conclusion, on the other hand, in the light of the
observation made by the Apex Court to expedite the matter
this court constituted a special court of Shri S.K. Lai to h i
with all the Animal Husbandry scam cases.

t.v 1°' ^ myself unable to agree with the viewaken by my learned Brother that the only inference that
emerges from the facts of the case is that the C.B I believ H
and this court found that the Patna court has equal jurisdictiL
because of part of the offences having been committed at Patna

9 i. Under section 154 of the Code of Criminal Procedure
I  short -the Code'), once an Information relating to commission
^ a cognizable offence is given to the Officer-in-charee of a

° ice Station, he shall reduce the same into writing even if he
no territorial Jurisdiction over the place of crime In such

ease, he can fonvard the same to the Police Station having
^  sdiction over the same in which the crime is alleged to have

con. However, so far as the' investigation is
ncerned. the matter is different. The investigation can

onducted by the concerned Police Officer only when he has

thTcT^ 'he place of crime. Section 156 ofbe Code provides that any Officer-in-charge of a Police

«se' eognlzable

within thf, o r •'"■"'^hletion over the local areathe limits of such station would have power to Inquire
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into or try under the provisions of Chapter XIII of the Code.
Thus, the Jurisdiction of the Police Officer depends upon the
fact as to whether the Court, within whose jurisdiction the area
of the Police Station falls, has power to enquire or tiy the case
under the provisions of the Code or not. Therefore, it cannot be
said that the question of investigation has no relevancy to the
question of enquiry and trial by a court.

92 All the 33 cases, as stated above, were registered at
the local Police Stations, which fall within the territory of State
of Jharkhand. Investigations were taken over by the C.B.I, by
the order of the Court and the C.B.l. Branch at Patna. as stated

ve has jurisdiction to investigate all the cases registered by
^ having taken place anywhere in the State of Bihar and the

of the Special Judge Shri S.K. Lai was vested with the
court o Animal Husbandry scam cases even if
jurisdic^a®^ to the areas, which fall within the territory of State
of view of the matter, after bifurcation of the

Bihar and creation of State of Jharkhand.
erstwhile Sta have any jurisdiction with regard to the
Shri S.K. Lai ce territory of Jharkhand State and. thus,
area falliriS ^ cases, with which Mr. Lai was dealing by
all the aforesa special Judge of entire State of Bihar
virtue of his'be stand transferred to the

form the appo jharkhand Stato- I would have
corresponding co there are difficulties in coming to
taken the i^sion for two reasons: firstly that with
the aforesaid co specific provision has been made

•  - oenaing rw oVmrttne casc&, —

regard to the pe gihar Reorganisation Act (for short the
under section 89 g^^ondly that the observation has been
Reorganisation „ „j.t in the order dated 13.12.2000 that the

•  - Apex C should be transferred or
made by the these cases should be transferred or
controversy as to wn ^ provisions contained in
not IS W

as follow? ■' edlngs-lll Evely proceeding pending
-89. Trasfer of P „t,<i jay before a court (other than the
immediately befor which on that day
High court), Bina, shall. If « 1= « proooedlng relating

section

Act runs

rills within the,  ,0 the territory.exclusively W tn
wliich as from that day is tlie territory o
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of view of the matter, after bifurcation of the

Bihar and creation of State of Jharkhand.erstwhile Sta have any jurisdiction with regard to theShri S.K. Lai ce territory of Jharkhand State and. thus,area falliriS ^ cases, with which Mr. Lai was dealing byall the aforesa special Judge of entire State of Biharvirtue of his'be stand transferred to the
form the appo jharkhand Stato- I would havecorresponding co there are difficulties in coming to
taken the i^sion for two reasons: firstly that withthe aforesaid co specific provision has been made•  - oenaing rw oVmrt
tne casc&, —regard to the pe gihar Reorganisation Act (for short theunder section 89 g^^ondly that the observation has beenReorganisation „ „j.t in the order dated 13.12.2000 that the•  - Apex C should be transferred ormade by the these cases should be transferred orcontroversy as to wn ^ provisions contained in
not IS W

as follow? ■' edlngs-lll Evely proceeding pending
-89. Trasfer of P „t,<i jay before a court (other than theimmediately befor which on that day
High court), Bina, shall. If « 1= « proooedlng relating

section
Act runs

rills within the,  ,0 the territory.exclusively W tn
wliich as from that day is tlie territory o
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Jharkhand State, stand transferred to the corresponding court, tribunal.

authority or officer of that State.

(2) if any question arises as to whether any proceeding should stand

transferred under sub-section (1). it shall be referred to the High

Court at Patna and the decision of that High Court shall be final.

(3) In this sectin-

(a) "proceeding" includes any suit, case or appeal: and

(b) "corresponding'Court, tribunal, authority or officer" in the

State of Jharkhand

(i) the court, tribunal, authority or officer in which, or

before whom, the proceeding would have laid if It had

been instituted after the appointed day: or

(ii) In case of doubt, such court, tribunal, authority, or

officer in that State, as may be determined after the

appointed day by the Government of that State or the

Central Government, as the case may be, or before the

appointed day by the Government of the existing State

of Bihar to be the corresponding court, tribunal,

authority or officer."

94. Sub-section (1) of section 89 of the Reorganisation
Act provides, inter-alia. provides that every proceeding pending
Immediately, before the appointed day before a court other than
the High Court in any area, which was part of the undivided
State of Bihar shall stand transferred to the corresponding
court of the Jharkhand State from the appointed day if the

proceeding exclusively relates to the territory, which forms part
of the Jharkhand State. Sub-section (2) of section 89 provides
that in case of there being any dispute as to whether the

proceeding is to be transferred in terms of sub-section (1). the
same shall be referred to the High Court for deciding the
controversy, '.fhe case shall stand transferred only to the newly
created Jharkhand State if the proceeding exclusively relates to
a territory, which from the appointed day falls within the
Jurisdiction of Jharkhand State.

95, The general principle is that the court dealing with a
case has no extra territorial jurisiction. Ordinary place of
enquiry and. trial is the place where an offence has been
committed. This principle is embodied in section 177 of the

Code of Criminal Procedure (for short 'the Code'). However

PATNA SERIES VOL LXXX (2)

tbere are exceptions to the said principle for the reason that the
^ffpnces may be committed at different places, offences may be

mmitted at one place, the consequences may follow at other
c difficulty may arise as to whether offences having been'irmutef at plL or the other place. Sections 178 to 189

tbp Code contain provisions dealing with exceptions or
°  ifll nrovisions with regard to enquiry and trial in the

r^ctances where the offence has taken place at more than
trial of the specific offence or where an offence has

" ommitted outside India, In case of criminal breach ofbeen co section 181 of the Code provides that
trust, su offence of ' criminal breach of trust,
with etc. enquiry or.trial'may be held by the court
misappropr jurisdiction either the offence was committed
within whose property, which is subject matter of dispute,
or any p^^rt o ^ retained, or was required to be retained or
was received o accused persons. In a case where an
accounted took place, the court has jurisdiction to

•. offence of ^t case of conspiracy but also the offences
try not only ^^-guance of that conspiracy even beyond its
comniittc'^ ^^hus under the scheme of the Code, elaborate

been made to decide the forum of enquiry andprovisions hav^ offences committed at different places or
trial with different types of offences.

with regat'i o Reorganisation Act postulates that
g6. Sc*-hon (avrlusivelv nfirtain to the territorial96. Section exclusively pertain to the territorial

nnlV those ^^^^fkhand. shall stand transferred after the
irisdictioh ^ corresponding court of Jharkhand State.
Dointed day to ^ ̂ ^posely mentioned the word 'exclusively'

Legislatnte ha according to the Law Lexicon. Rama
the said ̂ ^'^^^''futed Edition 1987. means 'to the exclusion of

Natha ut admission to any others to participation."
all others: used in the Statute has to be given a

g7. Any in which it is used. The words of the

ing ^^doubt, are to be understood in the sense in
in case of 'igg with the subject of the enactment

^birh they best ha^ has in view. It may be 
^  the object W ^ restricted meaning depending upon

« wider "^®^".^cluding the Legislature's object for which
fr^relevant been made.
thrproV.aia"= '
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Jharkhand State, stand transferred to the corresponding court, tribunal.
authority or officer of that State.

(2) if any question arises as to whether any proceeding should stand
transferred under sub-section (1). it shall be referred to the High
Court at Patna and the decision of that High Court shall be final.
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(a) "proceeding" includes any suit, case or appeal: and
(b) "corresponding'Court, tribunal, authority or officer" in the

State of Jharkhand

(i) the court, tribunal, authority or officer in which, or
before whom, the proceeding would have laid if It had
been instituted after the appointed day: or

(ii) In case of doubt, such court, tribunal, authority, or
officer in that State, as may be determined after the
appointed day by the Government of that State or the
Central Government, as the case may be, or before the
appointed day by the Government of the existing State
of Bihar to be the corresponding court, tribunal,
authority or officer."

94. Sub-section (1) of section 89 of the ReorganisationAct provides, inter-alia. provides that every proceeding pendingImmediately, before the appointed day before a court other thanthe High Court in any area, which was part of the undividedState of Bihar shall stand transferred to the correspondingcourt of the Jharkhand State from the appointed day if theproceeding exclusively relates to the territory, which forms partof the Jharkhand State. Sub-section (2) of section 89 providesthat in case of there being any dispute as to whether theproceeding is to be transferred in terms of sub-section (1). thesame shall be referred to the High Court for deciding thecontroversy, '.fhe case shall stand transferred only to the newlycreated Jharkhand State if the proceeding exclusively relates toa territory, which from the appointed day falls within the
Jurisdiction of Jharkhand State.

95, The general principle is that the court dealing with acase has no extra territorial jurisiction. Ordinary place ofenquiry and. trial is the place where an offence has beencommitted. This principle is embodied in section 177 of the
Code of Criminal Procedure (for short 'the Code'). However

PATNA SERIES VOL LXXX (2)
tbere are exceptions to the said principle for the reason that the^ffpnces may be committed at different places, offences may bemmitted at one place, the consequences may follow at otherc difficulty may arise as to whether offences having been'irmutef at plL or the other place. Sections 178 to 189tbp Code contain provisions dealing with exceptions or°  ifll nrovisions with regard to enquiry and trial in ther^ctances where the offence has taken place at more thantrial of the specific offence or where an offence has" ommitted outside India, In case of criminal breach ofbeen co section 181 of the Code provides thattrust, su offence of ' criminal breach of trust,with etc. enquiry or.trial'may be held by the courtmisappropr jurisdiction either the offence was committedwithin whose property, which is subject matter of dispute,or any p^^rt o ^ retained, or was required to be retained orwas received o accused persons. In a case where anaccounted took place, the court has jurisdiction to

•. offence of ^t case of conspiracy but also the offencestry not only ^^-guance of that conspiracy even beyond itscomniittc'^ ^^hus under the scheme of the Code, elaborate
been made to decide the forum of enquiry andprovisions hav^ offences committed at different places or

trial with different types of offences.
with regat'i o Reorganisation Act postulates thatg6. Sc*-hon (avrlusivelv nfirtain to the territorial

96. Section exclusively pertain to the territorial
nnlV those ^^^^fkhand. shall stand transferred after theirisdictioh ^ corresponding court of Jharkhand State.Dointed day to ^ ̂ ^posely mentioned the word 'exclusively'Legislatnte ha according to the Law Lexicon. Rama
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98. Learned counsel for the C.B.I, vehemently submitted
that the word 'exclusively* used in section 89 of the
Reorganisation Act means substantial or greater part and,
thus, where the substantial or greater part of the offence has
taken place in the territory, which forms part of the Jharkhand
State after the appointed day then the corresponding courts at
that place have jurisdiction to try the offences and not the State
of Bihar.

99. The word 'exclusively' used in section 89 of the
Reorganisation Act has to be given a wider meaning. There- is
a reason to take the aforesaid view. If the offences have been
committed in different territories, part of which now falls in the
State of Jharkhand and part of which also falls in the State of
Bihar then under the law, as discussed above, the cases may
be tried by the courts located at the places falling within the
territories of both the States. If the cases can be tried by the
courts situate in both the States then there will be no use of
transferring the cases from the courts falling within the territory
of one State to the court falling within the territory of other
State. Thus, the word 'exclusively' used in section 89 of the
Reorganisation Act means exclusion^ of all others. In other
words, only those cases, which exclusively belong to the territory
of State of Jharkha,nd shall alone be transferred. If place of
crime of a particular case or proceeding falls in the territory of
State of Bihar as well as the territory of Jharkhand State after
the appointed day then if the case/proceeding is pending in the
Cour-t falling in the territory of State of Bihar, the said case
cannot be transferred to the court in the State of Jharkhand for
the simple reason that it cannot be said that the proceeding '
relates exclusively to the territory of Jharkhand State.

100. Thus, the qeustion as to whether all the saicj 36
cases or some of them would be transferred to the State of

Jharkhand or not, has to be decided in the light of the
aforesaid principle. Brief facts leading to the filing of the cases
have to be stated to arrive ati^ right conclusion at this stage.
The Animal Husbandry Department, Government of Bihar,,had
three wings, namely. Husbandry Section Sectiori, Fishery
, Section and Dairy Section. The main function of the said
department is to improve the livestocks milk, meat and egg
products and also to develop the genetic quality of the cattle of


