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'I‘ABLE OF CASES REFERRED TO &

-Amina v. Ahmad (1949) 1 M.L.J. 465, held to be correctly
demded

Bhadraachalan Fapaperboards Ltd. v. Govt of Andhra > ‘

Pradesh (1999) 106 E.L.T. 230 (S.C.) distinguished. ' 48

Kutti Ali.v. Chindan and anr. (1900) LL.R. 23, Madras

629, leld to be correctly décided.

Solar 'Pesticides (India) Ltd. v. Union of India (1992) 57 3%
E.L.T. 201 overruled
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Appomtment——petitloners appomtment made in
1996 on the basis of decision of “District Educatxon
Establishment Committee, whether could be reopened

and cancelled by Director Primary Educatlon without

there bemg any direction to reopen the matter. N

Where the writ petitioners were appointed * in
.1996 by a decision taken by the District Education
. Establishmient Committee on the basis of direction issued
by the High Court in earlier writ petition.

Held, that there being no direction to the Director
fI5rima1'y Education to reopen-the case of the petitioners
and cancel the appointment made in 1996, the impugned

order cancelling the appomtment cannot be sustained
m law,

. Pammla Kumari and ors. v. The Stale of Bihar and
others. (2001) I.LL.R, 80 (2), Pat.

L

Blhar Board's Miscellaneous Rules, 1958—Rule
168—provisions of-explanation was asked for from the

petitioner for not placing the files before the authority
and he submitted detailed reply—order passed. againg

him of stoppage of one increment with cumulative effect— -

provisions of Rule 168 of Bihar Board's stcellaneouS
‘Rules. 1958, whether complied with.

Where the petitioner, a stenographer, was asked
to explain by letter dated 19.7.1989 as to why he did not
place the files and kept the files with him and he
admitted to have filed a detailed reply to the saiq
allegation and the Deputy: Commissioner Palamay by
his order dated 1.8. 1990 stopped one mcrement payable
to the petxﬁonu with cumulative effect:

Held, that Rule 168 of the Bihar Board's
Miscellaneous Rules 1958 have been fully complied
with by the xespondent authority before passing the
1mpugned order of stoppage of one increment of the
petitioner with eumulative effect,

Abdul Jalil Beg. v. The State of Blhar and ors,
(2001), LL.R. 80 (2), Pat.

. Bihar Reorgamsatxon Act 2000 section 89 (

1)—
upon creation of the State of Jharkhand, every procee

dmg '
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ii INDEX ,
BIHAR REORGANISATION ACT, 2000—Contd.

w
pending before a court in Bihar shall stand transferred

1o the corresponding court in Jharkhand if it is a
proccedmg relating exclusively to the territory of
Jharichand—interpretation of—sub-section (2) of Section
$)hail a question arises as to whether any proce€ding

et n\PdC «tand transferred under sub-section (1), it would
ndujelered to Patna High Court for decision—Reference
_bv 1ke Standing Committee of Patna High Court and by
tlna inial court—mamtamablhty of—36 cases in which

hCBI submitted charge-sheets in Bihar, whether could
be transferred to Jharkhand State—jurisdiction. s ‘

Per Curium '

Where in 36 cases which.is commonly known as
the Animal Husbandry scam case, C.B.l. had already
submitted charge-shects after the conclusion of
investigation and in respect of which the parties are in
dispute as to whether these cases would stand transferred
to Jharkhand State by virtue of section 89 (1) of the

" Bihar Reorganisation Act. 2000.

Held, that there is no basis in law to hold that a_

‘reference under section 89 (2) of ‘the Bihar Reorganisation
Act, 2000, hereinafter referred to as the Reorganisation
Act. can be made in no other way but by an order
passed by the trial court. That the reference made on
the basis of a resolution of the Standing Committee is a
.perfectly valid reference and there is no reason for this
court not to answer the reference. 1t is true that ordinarily
a dispute arises between the parties in course of the
proceeding before the trial court and ordinarily a reference

is made by an order passed by the trial court but what-

might happen ordinarily cannot be held to be the only
legal and valid course. Section 89 (2) of the Act does not
lay down any particular manner in which a reference is
to.be made. There is no legal bar precluding the Standing
Commlttee from taking the decision that the issue in
dispute should be decided by the judicial side of the
High Court and making a reference accordingly.
Per Altab Alam and Shiva Kirti Singh., JJ

- [Nagendra Rax J Contra)
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BIHAR REORGANISATION ACT, 2000—Contd.

- Held, further, that all such proceedings, though
relating to the territories of Jharkhand, the,institution of
which in courts remaining in the truncated State of
Bihar was lawful and valid because of the nature of

" offences or because of a part of the cause of action had
arisen outside those- territories will not be covered by

section 89 (1) and shall therefore continue to be tried by
the respective courts of Bihar.

-

Held, eilso. that the fountainhead of the conspiracy
and of the criminal acts flowing from the conspiracy,
was at Patna, part of the alleged offences, rather a
substantial ‘part of the alleged offences were committed
at Patha and as such the special court at Patna equally
had jurisdiction to try cases. Consequently it is held

_ that these cases do not relate exclusively to the territory

now-forming part of the State of Jharkhand and,

therefore. these cases c¢annot be ‘said to have been

trangferred to the Court in Jharkhand as provided

unde"xj section 89 (1) of the Bihar Reorganisation Act,

”200.0‘. These cases will, therefore, continue to proceed
- before the’ Special Judge at Patna.

. Per Nagendra Rai, J. |

Held,, that the word “exclusively” used in sec\tion
89 of the Reorganisation Act has.to be given a wider
meaning. If the offences have been committed in different
* terriories. part of which now falls in the State of
Jharkhand and part of which also falls in the State of
- Bihar then under the law. the cases may be tried by the
courts l‘o,cated at the places falling within the territories
of both the States. If the cases can be tried byv the
Courts situate in both the States then there will be no
use of transfering the cases from the courts falling
within the t,erritory of one State to the court famﬁg
within the territory of other State. The word “exclusively”
used in section 89 of the Reorganisation Act means
exclusion of all others. only those cases which exclusinely
pelong to the territory of the State of Jharkhand shal)
alone be transferred. If place of crime of a particular
case or proceeding falls in territory of State of Bihar

Pagv



v o INDEX
BIHAR REORGANISATION ACT, 2000—Concld.

well as the territory of Jharkhand State after the
appointed day then if the case/proceeding is pending in
the court falling in the territory of State of Bihar, .the
said case cannot be transferred to the Court in the State
of Jharkhand for the simple reason that it cannot be
said that the proceeding relates exclusively to the territory
of State of Jharkhand. ”

Held, further, that from a perusal of the F.I.Rs.,
materials collected during investigation- and . the

voluminous charge-sheets in the 23 cascs incorporated

in paragraph 105 of this'_judgement it is clear that there
is no allegation in the aforesaid cases that the conspiracy.
alleged to have been hatched up, was either entered into
at Patna or at any place falling in the State of Bihar. The
materials show that there is specific statement with
regard to the allegation of commission of the offences at
places; which fall within the territory of Jharkhand
State. In the 23 cases mentioned in paragraph 105.
aforesaid, no part of occurrence had taken pldee within
the territory of State of Bihar and as such shall stand
transferred to the State of Jharkhand in terms of t" <
provisions contained in section 89 (1) of the B1
Reorganisation Act, 2000.

Held, also, that as regards remaining 13 cases i °
mentioned in paragraph 106 of this judgement, on

perusal of the materials available on the record, it is

clear that either there is allegation that the conspiracy
had taken place at Patna or part of the substanlive
offences are alleged to have taken place in ' Patna,
Bhagalpur and other places falling within the State of
Bihar and as such those cases cannot be said to be
related exclusively to the territory of State of Jharkhand
and as such the said cases, cannot be transferred in

terms of the provisions contained in section 89 (1) of the
Reor gamsatlon Act.

 The C.B.L (AHD), Patna. v. Braj Bhushan Pd. &
ors. (2001) LL.R. 80 (2), Pat.

Code of Criminal Procedure, 1973— l—scction
125—Order for payment of maintenance, legality of—the
section whether a penal section—word “offence” as defined

Page
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CODE OF CRIMINAL PROCEDURE, 1973—Concld.

under -section 40 of the Penal Code. 1860 whether not

applicable in case of default in payment of maintenance—
Penal Code.’ 1860—Section 40.

Held, that order for payment of maintenance by
petmoner to opposite party no. 2, under section 125 of
the .Coclc, of Criminal Procedure, 1973 is correct both on
facts and law and the same cannot be disturbed.

Held, (urther, that section. 125 of the Code of

Criininal Procedure. 1973 is not a penal section and the’

word “cilence” as defined in section 40 of the Penal
.Code, 1560 .cannot be apphcable in case of default in
" payment of maintenance. . :

Ikam Nandan Sao. v. The State of Blhar and anr.
(2001) L.L.R. 80 (2). Pat.

2_section 227—discharge—accused charged
under sections 224, 324, 307, 332, 333, 353, 379 and
427 read with section 511 of the Penal Code, 1860 and
"scction 27 of the Arms Act, 1959—unless it is proved
that accused was of unsound mind and was incapable
ol commifting any crime he could not get the benefit of
section 84 of the Penal Code. 1860—accused whether
could be discharged—crucial point of time for ascertaining

the state of mind of the accused is the time when the
offence was comrmitted.

Held that unless it is established by evldence
tl;at in fact an accused charged with crime was suffering
. from any mental disease, he cannot expect his  discharge.
It is settled that to establish that an act is not an offence
under scetion 84 LP.C. it must be proved that at the
‘time of the ommission of the-act, the accused by reason
‘of unsounduess of mind was incapable of either kn

owin
‘the nature of the act or that the act was either wron 0%
contrary to law. X g

Held further, that the plea can be taken at thc
trial stage on the basis of evidence.

Parwej Alam. v. The Staté of Bthar (2001) LL.R. 80
(2}, Pat.

Coénstitution—Articles 12 ang 226—whecther
Central Fuel Rescarch Institute g wmg of Counul of

vi
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CONSTITUTION—Concld.

Scientific and Industrial Research is an ‘Authority’ withiti
the meaning of Article 12 of the Constitution—whethicr

respondents were justified in supplying the question sct

with answer-sheets for mechanical engineering instead
of Environmental Engineering—maintainability of.
Held, that in the light of the principles laid down

by the Apex Court in Ajay Hasia's case and Ramchandran -

Iyer's Case and also regard being had to the facts stated
by [the petitioner in the writ petition and the
Supplementary affidavit, Central Fucl Research Institute
which is a wing of Council of Scientific and Industrial
Research is an ‘Authority’ within the meaning of Article
12 of the Constitution and consequently the writ
apphcatlon filed by the petitioner is maintainable.

Held, further, that. the advertisement clearly
specified the academic background expected of the
applicants to be not civil engineering. However, "cln
opportunity was extended to the candidates 'of civil
engineering by granting them permission' to appear in
t13e written test. Therefore, there does not appeé.l‘ any
malalide intention on the part of the respondents in
supplying question set with answersheet of mechanical
engincering to the petitioner. ‘

Gurnjan Mukherjeé. v. ' Union of India and ors.

(2001) L.L.R. 80 (2). Pat.

Contract—when time becomes the ‘essence of the
contract—the cargo was afloat on High Scas—whether
time could be essence of the contract—issues raised in
© the matter on merits relating to defauli, time being
" essence of the contract and quantum of damages being
matters of fact, whether lie within the jurisdiction of the
Arbitrators—Court, whether could interdict an award on
factual issues. o

" Law is well settled that when the contract itself

provides for extention of time. the same. cannot be
termed to be the essence of the contract.and default in
such a case does not make thc¢ contract voidable. |

Mere lixation of a period of delivery or a time in .

regard thereto does not by. itsell make the time as the

Page
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INDEX
CONTRACT—Contd.

essence of the contract, but the agreement shall have to
be considered in its entirety and on proper appreciation
of the intent and purport of the clauses incorporated
thereiri. The statement of facts and the relevant terms of
the Agreement ought to be mnoticed in its proper
perspective so as to assess the intent of the parties. The
Agreement must be read as a whole with corresponding

obligations of the parties so as to ascertain the true
intent of .the parties. '

Held, that the Port of Discharge has not béen

named in the instant case nor' the Surveyor has been

- appointed without whose certificate question of any

payment would not arise and time cannét be said to be
the essence of contract in such a case. '

Held, further, that by reason of the non-fulfilment
of the three conditions of the Agreement, question ‘of

time being the essence of the contract would not arise
and, as such, delivery: was to be ‘expected within a -

reasonable time but before the expiry of the reasonable
time diverse letters were sent asking for details but the
buyer maintained total silence when there was a duty
for it to speak. The finding of the Appellate Court
(Division Bench) of the High Court that the contraft
stood extended upto 14th/15th October, 1989 does not
have any factual support and as such is totally
unwarranted and cannot be sustained. For the same
reason the finding of Appellate Court as regard the issue
ol law, warranting intervention of thé High Court vis-a
vis the Award, cannot be sustained. o

Held. further, that time being the essence of the
contract docs not arise in the contextual facts and more

so by rcascn of the facts that the cargb was a cargo
alloat on thce High Seas. &

Held, also, that Single Judge of the De]
Court came 1o a correct conclusion that the fin
the Arbitrators in regard to the extention o
period and failure to fix the fresh date has resulted in
breach of the contriact on the part‘of the Gover

, . nment
and the siune being purely based on appreciation ' [
. o)

hi High
dings of
f delivery

viii
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CONTRACT—Concld.

material on record, by no stretch it can be termed to be
an error apparent on the face of the record entitling the
court to interfere. The Arbitrators have in fact come to
a conclusion on a closer scrutiny of the evidence in the
matter and re-appraisal of evidence by the court is
unknown to a proceeding under section 30 of the
Arbitration Act, 1940. Re appreciation of evidence is not
permissible and as such this court is not inclined to
appraise the evidence save and except the one pertaining
to the issue, time being the essence of the contract.

Held, also, that the issues raised in the matter .

on merits relate to default. time being the essence of the
contract and quantum ofidamages-which are all issues
of fact. the Arbitrators are within their jurisdiction to
decide the issue as they deem it fit. Courts have no right
or authority to interdict an award on a factual issue and

on this score the Appellate Court (Division Bench) has -

gone totally wrong and thus exercised jurisdiction which
it. did not have. The exercise ol jurisdiction is thus
wholly unwarranted and the High Court has exceeded
its jurisdiction. )

M/s Arosan Enlerprises Lid. v. Union of india and

Anr. (2001} L.L.R. 80 (2). Pat.

Customs Act, 1962 as amended in 1991. scction
27—principle of unjust  enrichment incorporated in
section 27, whether applicable in respect of imported

raw material captively consumed in the manufacture of

final product.

Where at the time of import of coppér scrap the
Aresponden{t sought exemption from payment of additional

customs duty.viz countervaling duty (CVD) which was

available under customs Notification No. 35/81 CE
dated 1.3.1981 but at the time of clearance this duty
was paid and subsequently, the respondent filed an
application for refund of additional customs duty paid at
the time of import of copper:scrap claiming benefit
under the aforesaid notification of 1.3.1981, which was
rejected by the Assistant Collector Customs holding that
the copper scrap was correctly assessed to CVD which

Page
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CUSTOMS ACT, 1962—Concld.
was reversed by High Court of Bombay which allowed
the writ“application of respondent;

_ Held, that the High Court has not correctly
iﬁterpreted the relevant provisions of the Customs Act
‘1962 as amended in 1991, and the principle of unjust

enrichiment incorporated in- sec’tion 27 of the Customs

Act, 1962 would be applicable in respect of imported

‘ raw material captively consumed in the manufacture of
final product.’

Union of India and ors. v. Solar Pesuacle Put Ltd 4

and another (2001) L.LL.R. ‘80 (2) Pat.

Dismissal—order of—passed by Superinténdent
of Police. alter enquiry officer in departmental proceeding
found the cl mrgcé against the pectitioner proved—acquittal

~ by Sessi(')ns‘ Court in Criminal case—whether the order
of punishmént of the petitioner could be set aside
The petitioner, a writer constable in police station
was charged of raping an unmarried girl and a
departmental proceeding was initiated against him and
the enquiry officer after recording evidence of the girl
~ and other witnesses came to a finding that the charge
against. the delinquent was proved and the
Superintendent of Police passed the final order of
‘dismissal against him which was confirmed in appeal.
‘The criminal case against the petitioner ended in his

acquittal as the case was closed without the vietim girl
“having been examined. |

It is well settled that if the finding of depértmehtal
enquiry is based on appreciation of evidence. in exercise

of its writ jurisdiction. the High Court should not

intcrfere with the said finding of fact.

Held, that the disciplinary proceeding or the
order of punishment of the delinquent cannot be set
aside even on decision of Sessions Court acquitting the
delinquent.

Ram Kishore Singh v. State of Bihar & ors, (2001)
ILLL.R. 80 (2) Pat.

Page
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Persons With Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act,
1995—sections 18 and 19—State directed to constitute
State Co-ordination Committee and State Executive
Committee in the light of sections 18 and 19 and to
make amendment in section 61 of Bihar State Universities
Act, 1976 and section 58 of Patna University Act, 1976,
incorporating provisions regarding reservation for persons
with disabilitics—whether duty cast on State under the
Disabilities Act to reserve at least 3 per-cent seats for
‘such candidates—-—Vice“ Chancellor Patna University and
Principal Patna College directed to consider the case of
petitioner and other candidates with disabilitics for
admission in B.A. (Hons) Part [ Course,in anticipation of
amendments in section 61 of Bihar University Act and
section 58 of the Patna University Act and Regulations
to be framed pursuant to the amendments.

The State Government is directed to immediately
take necessary steps for constituting State Coordination
Committee as well as State Executive Committee. as
provided in sections 18 and 19 of the Persons with
Disabilitiés‘ (Equal Opportunities, Protection of Rights
and Full Participation) Act, 1995 hereinafter referred to
as the Disabilities Act. and' provide necessary
infrastructure to them and make them functional in true
sense. The State -will also take.n‘ecessary steps to bring
about necessary amendments in section 61 of the Bihar
State Universities Act, 1976 and section 58 of the Patna
University Act, 1976, incorporating provisions regarding
reservation for the persons with d1sab11it1(.s

Held, that a duty is cast on the State under the
Disabilitics Act to reserve ‘at least 3 per cent seats for
candidates with disabilities. .

Held, further, that the respondents, particularly
the Vice Chancellor, Patna University and Principal,
Patna College are directed to consider the case of the
petitioner and other disabled candidates who had applied
for admission pursuant to notice dated 10.1.2001 and
in respect to whom the list was notified on 18.1.2001.

-
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PERSONS WITH DISABILITIES (EQUAL
'OPPORTUNITIES, PROTECTION OF RIGHTS AND FULL
PARTICIPATION) ACT, 1995—Concld. |

[y

afresh for their admission in B.A. (Hons) Part I Course
in anticipation of the’ amendments-in the Bihar State
Universities Act and Patna University Act and regulations
to be framed pursuant to the direction of the Vice-
Chancellor, within two weeks. The petitioner and other
willing disabled candidates. shall be admitted
notwithstanding that the total number of sanctioned
seats which might have already been filled up and their,
admission will be in the particular category to which
they belong ie, Scheduled Caste/Scheduled Tribe/
" Backward Class/category. or unfeserved category
case may be. ‘

, Anant Kumar v. The State of Bithar & ors. (200 1)‘
LL.R. 80 (2). Pat.

as the

Railway Protection Force Act, 1957—section
20 (3)—whether applicable where the Officers of Railway
Protection Force had committed the acts of theft and
assault while conducting search and seizure in business

premises of the complainants—whether sanction of
superior officer was essential for the prosecution of the
acctused persons. . C ¢

The Chief Judicial Magistrate took cognizance .
‘alter enquiry by Judicial Magistrate against the accused,

Officers of Railway Protection Force, under sections 380,

452. 384, 504 and other sections of the Penal Code,
- 1860 for forcibly searching the business premises of the
complainants and assaulting, abusing and snatcting .
money from their pocket. The accused-petitioners took

the plea that the cognizance taken a

: gainst them was

Lad for want of sanction for their Prosecution as they

were government servants and had acted in (lischarée of
their official -duties. ,

Held, that the allegations as levelled m the
‘complaint_ primafacie establishes and constitutes the
ollenees about assault, abusing and theft. In order t
anet the provisions of section 20 (3) of the Railw ,
Pri]eetion Force Act, 1957 there must be direct azil,

xii
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RAILWAY PROTECTION FORCE ACT, 1957—Concld.

reasonable nexus between the criminal act attributed to
the accused and the official discharge of the duty. The
act of committing theft and assault cannot be said to
have been done in discharge of official duty and as such
the prosecution without previous sanction of sanctioning
authority is bad.

Held, further. that it cannot be said that the
petitioners—accused were, in any way connccted ‘with
discharge of their official duty for the alleged offences.

Firoz Ahmad and anr. v. The State o) l:uhar and

- (2001) ILR 80 (2), Pat. '

Servxce—whether in Inter-se semority in merged
gradation list the criteria of date of entry in service or
pay scale is to be followed—circular no. ;15784 of the
Personnel Department dated 26.8.72 lays-down principles
for fixation of inter-se seniority in the State Services in
cases of du ect recruitment vis-a-vis promotion /merger.

Cir cu1a1 no. 15784 of the Personnel D¢ artment
dated 26.8.1972 lays down principles for fixe ‘on of
inter-se seniority for fixation of direct recruiument.
pxomotlon vis-a-vis promotlon/merger '

' Held, that where appointment/promotion/merger
takes place the determining factor of seniority would
be the pay drawn by the person ie, if he was drawing

pay in the higher scale or drawing higher pay in the

same scale.

Held, further; that the petitioner at the time of
merger held the post of Deputy Superintendent,
Government Ayurvedic College and Hospital, Patna in,
the Scale of Rs. 415-745. The posts held by respondents
concerned were in the scale of 240- 460, hence they
cannot  be treated to be senior to the petitioner ,merely
on the ground that they were appointed earlier in pomt
of time.

Held, also, that the criteria laid down in paragraph
1 (kha) of the impugned resolution dated 19.8.96 fixing
seniority on the basis of the date of first joining, ie. date
of entry in the service, must be held to be arbitrary and

Page
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SERVICE—Congld. - | Page
thercfore violative of Article 14 of the Constitution of

India, .

- Dr. Anirudh Mishra. v. The State of Bthar and ors.
(2001) L.LL.R. 80 (2}, Pat. ‘ * .

' Succession Act, 1925—grant of Letters of
Administration—petitioners having proved the due
execution of will by testatrix in sound state of ‘mind. ‘
there being no suspicious circumstances, whether entitled
to grant of Letters of Administration. . ‘

-Held, that the petitioner” having proved the will
and its duc execution in a sound state of mind by the
testatrix and there being no suspicious circumstances
surrounding the execution of the will, the petitioners are
entitled to grant of Letters of Administration. o

Held, turther, that the Letters of Administration
of the will of the testatrix dated 22.8.1986 be granted

. in favour of the petitioners on payment of due court-fee
and furnishing inventory and accounts within the

stipulated period under section 319 of the Succession
Act. 1925. - ,

, Vilcas Singh & ors. v Devesh Pratap Sin ]‘1 200
‘ Be Ve ; 1
L.LL.R. 80 (2), Pat. P gh {2001)

143

5 ‘ o 104
Suit—for eviction—High Court in revision

application while confirming the {inding of Rent Appellate
authority by orgle;‘ 19.9. 1'958 puttjng its seal of approval
that relationship of landlord and tenant existed from
1955, till 1_9.9.1958 and thereafter the' tenant was
licensee for three months i.e, till 19.12.1958—second
suit for eviction filed on 5.6.1970 being within 12 years
was in time and there was no adverse possession of the .
tenant—the second suit, whether was' for execution of
the cviction order passed in the first Rent Control
Case~-the bar undér section 47: Code of Civil Procedure,
»1908, whether applicable—judgement and decree passed

in the previous suit for eviction, whether would bar a
-fresh suit for recovery of possession.

Where High Court in revision confirmed th

of the Rent Appeilate Authority on 19.9.19
Court put iis scal of

e finding

' 38, the High
approval that the relationship of
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landlord and tenant existed from 1955 till the date of
disposal of the revision application;

Held, that the respondent was tenant upto
19.9.1958 when the revision was disposed of and.
thereafter, the respondent was a licensee for a period of
three months from 19.9.1958 granted by the High Court

to the defendant-tenant to vacate. The tenant was in the -

position of a licensee as per the permission of the High
Court, i.e, upto 19.12.1958 and not as a trespasser. The
adverse possession, if any, could not have started beforc
19.12.1958. The suit filed on 5.8.1970 was well within
12 years. The adverse possession did not start earlier.

Where first eviction case was filed by the purchaser
in 1969, the respondent tenant filed a counter affidavit
stating that he was the owner of the premiscs and had
prescribed title by adverse possession:

Held, that the present suit is not one for execution
of the eviction order passed in the first rent Control
case. The High Court was wrong in treating the instant
suit as one “virtually execution of the order of eviction
passed in the earlier rent control case”; hence the bar
under section 47 of the Code of Civil Procedure, 1908
cannot apply. , " S

- Held, l’y’nl'ther. that the judgment and decree
which was passed in a previous suit under the Rent

Contral Act by which it was held that respondent was

vnant and that he was required to vacate the premises
on or before 19.12.1958, would not bar a fresh suit for
recovery of posscssion from the tenant as the tenant had
not acquired title over the property by adverse possession.

, Ajit Chopra. v. Shri Sudhu Ram and ors. (2001)
I.L.R.. 80 (2). Pat.

Page
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' SUPREME COURT . -
Before B‘.N.b Kirpal and Umesh C. Banerjee, JJ.

1999
September, 16.

M/s. Arosan Enterprises Ltd.”
v, .
Union of India & Anr.

Contract—when time becomes the essence of the contract—
the cargo was afloat on High Seas—whether time could be essence
of the contract—issues raised in the matter on merits relating to
default, time being essence of the contract and quantum of
damages being matters of fact, whether lie within the jurisdiction

of the Arbitrators—Court, whether could interdict an award on -
factual issues.

~

Law is well settled that when the contract itself provides for
extention of time, the same cannot be termed to be the essence of

the contract and default in such a case does not make the
contract voidable. ’

Mere fixation of a period of delivery or a time in regard
thereto does not by itself make the time as the essence of the
contract, -but the agreement shall have to be considered in its
entirety and on proper appreciation.of the intent and‘purport of
the clauses incorporated therein. The statement of facts and the
relevant terms of the Agreement ought to. be noticed in its proper
perspective so as to assess the intent of the parties. The Agreement
must be read as a whole with correspondiﬁg obligations of the
parties so as to ascertain the true intent of the parties. .

Held, that the Port of Discharge has not been named in the
instant case nor the Surveyor has been appointed, without whose
certificate question ef any payment would not arise and time
canndt be said to be the essence of contract in such a case.

Held, further, that by reason of the non-fulfiimént" of the
three conditions of the Agreement, question of time being the
essence of the cantract would not arise and. as such, delivefy‘ was
to be cxpected within a reasonable time hut before the'expi' of
the reasonable time diverse leticrs were sent asking for detaﬂ:y but
the buyer maintained total silence when there was a dufy for 't?

In the Supreme Court of India. 1 o

Civil Appeal Nos. 8010 of 1995 wiily Civil A 11
e oat of Delhi High, Con ppeal No 8011 of 1995 arising out
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speak. The finding of the Appellate Court (Division Bench) of the
High Court that the contract stood extended up to 14th/15th
October, 1989 does not have any factual support and as such is
totally unwarranted and cannot be sustained. For the same
reason the finding of Appellate Court as-regard the issue of law,
warranting intervention of the High Court vis-a vis the Award,
cannot be sustained. ‘

Held, further, that time being the essence of the contract
does not arise in the contextual facts and more so by reason of the
facts that the cargo was a cargo afloat on the High Seas:

) Held, also, that the Single Judge of the Delhi High Court
came to a correct conclusion that the findings of the Arbitrators
in regard to the extention of delivery period and failure to fix the
fresh date has resulted in breach of the contract on the part of the
Government and the same being purely based on appreciation. of
material on record by no stretch it can be termed to be an error
apparent on the face of the record entitling the court to interfere.
The Arbitrators have in fact come to a conclusion on a closer
- scrutiny of the evidence in the matter and re-appraﬁsai of evidence
by the court is unknown to a proceeding under section 30 of the
Arbitration Act, 1940. Re-appreciation of evidence is not permissible
and as such this court is not inclined to appraise the evidence
save and except the one pertalrung to the issue, time being the
¢ssence of the -contract. .
- Held, also, that the issues raised in the matter on merits

relate to default, time being the essence of the contract, and
- quantum of damages-which are all issues of fact, the Arbitrators
are within their jurisdiction to decide the issue as they deem it fit
Couirts have no - nght or -authority to interdict an award on a
factual issue and on this score the Appellate Court .(Division
Bench) has gone totally wrong and thus exercised jurisdiction
- which it dil not have. The exercise of jurisdiction is thus wholly"
unwarrantcd and the High Court has exceeded its jurisdiction.

Case laws reviewed.

-Appeal against the judgment of Delhi High Court.
The facts of the cases material to’this report are set
out in the judgment of Umesh C. Banerjee, J.
BANERJEE J. '

Thesc.two Appeals by the grant of Spec...] Leave and. arising
oyt of the Judgment of the Delhi High- Court focus two smgula dy .
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singular questions pertaining to-{i) the time being the essence of
the contract and (ii) authority of the High Court in the matter of

interference with an Arbitral Award under the Repealed Act of
1940 (The Arbitration Act, 1940). ‘

. For effectual disposal of these two question. noticed above,
reference to certain factual details in this judgment is inevitable
and adverting thereto it appears that on October 4, 1989 Union of
[India floated an invitation to tender for purchase of sugar to meet
the urgent requirement of anticipated scarcity in the Indian
market during the Dussehra and Diwali festivals in November,
1989 which however, and without much of a factual narration,
. culmiriated ifi an Agreement dated 241, 25" October 1989 with
M/s.. Arosan Enterprises, being the Appellaints horein. for “the
supply of 58000 metric tonnes of sugar. The Contract as abové'
" inter alia contained the following terms : '

(a) That the claimant shall supply 58,000 M.T. of sugar
. (net weight plus minus 5% at sellers option).

(b) That the ,cllaimam shall arrange shipment of ehtire
quantity of the contracted sugar so as to reach Indian

Ports not later than 315! October, 1989, shipment

within the con/tra(':ted delivery period was to be the
essence of the contract. "

In case of delay the sellerfWas to be deemed to be in contracfual
.default with a right to the buyer t |

0 cancel the contract. The ‘buyer
could however extend the delivery period at a discount as may be
niutually agreed betweén the buyer and the seller |

(c) That price payable was to be U.S. Dollar 480 per metric
tonne. :

(d)‘ That the seller F o . ,
e sellex‘ hac_l ta establish an unconditional
cvocable performance guarantee in favour of the-.

Luyer Ly any indian Nati
. ionalised Bank 11 g
10% of the otal ¢ at New Deélhi for

ntract value of the maximum
guaranteed quantffy to be sh (pr mu

. : ed wit -
contract, o T T hipped within 7 dayg, of the

(e} Thut the payment, was to be made to 't'he‘ seller by’
Irrevocable letter of eredit (L/C) covering 100% value of
the contract quantity, The L/C was ' s

‘ A ‘ 1o be established 1y
the buyer witbin seven days of the receipt of dl}:
acceptable perigrmance Bank-(}uaréntee. B
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() The performance Bank guarantee (PBG) was to be by
‘any Indian Nationalised Bank at New Delhi and was to
be kept valid for a minimum period of ninety days.
beyond the last date of contract shlpment period.”
The factual score further depicts that on 24th October,
1989, itself the appellant did furnish a performance bank guarantee
for $ 29,28,000 and upon bank guarantee being furnished, the
‘Government of India assigned the contract to the Food Corporation
of India (FCI) under clause 20 of the Agreement. FCI also in its
turn opened a Letter of Credit for the full value of the contract
though, however, as the records depict that while on 26" Qctober,
1989, the Letter of Credit was opened by.FCI but its authentication
was not effected within the delivery date i.e. 315! October. 1989.

Be it noted that in terms of the payment clause, the
payment was to be made by the buyer by way of irrevocable letter
of credit covering 100% of the contract quanhty and letter of credit
was to be established by the buyer within seven days from. the
receipt of performance bank guarantee and it is upon completion
~of the period of 7 days from the date of acceptance of the

performance bank guarantee, the letter of credit should have been

authenticated and that was to be effected by about 318! October.

1989. In the contextual facts the authenticated bank guarantee

was effected only on 2nd November, 1989 i.e. after the expiry of
the date of the delivery-It is on this score detailed submissions

have been made by both Mr. Rohtagi appearing in support of the

appeal and Mr. Dholakia appearing for FCI and Mr. K.N. Rawal,

the learned Addl. Solicitor General for the Union of India and it is™
“in this perspective certain further factual details would be of some .

assistance. .

Y

The telex messages from Food Corporation of Indla datcd
grd, 7th and 8th November, 1989 go to show that in fact theré was
the anxiety of the buyer to obtain the goods-and it is on these
anxious inquiries, Mr. Rohtagi contended that the time for delivery
obviously stands extended and the essence of the contract beén
given a go-by. :

The facts further depict that while the correspondencc were
had’' between the parties as regards the delivery schedyle.
Govern,m.ent.of India by a letter dated 8th November transmitted
an intimation which was despatched on 9% November, 1989,
canceling the contract at the risk and cost of the appellant herein.

-
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. .Subsequently, however, on 1 1th November, 1989. the Government
of India unilaterally by its letter withdrew the letter of cancellation
and on 15" November, 1989 the appellant informed the FCI that
.by reason of the cancellation, the cargo arranged already. has
gohe‘ out of control and that a new cargo was being arranged by
réasdn wherefor FCI was asked to fix a new delivery date and
‘consequently steps would be taken in regard thereto. Needless to
refer here that the letter of withdrawal of cancellation, however,

did not contain any fixed date or new date of delivery. There was.
however, as ‘the records depict, total silence from FCI, and
consequently, the appellants on 24™ and 30th November, 1989
further reminded the corporation to fix the delivery date and take
necessary steps to effect the payment under the law of trading. -
- Significantly, both FCI and Government of India maintained a .
total silence in regard thereto inspite thereof.
On the factual matrix it further appears that subsequently
a mecting was held between the claimants and the Union Minister
for Food and Civil Supplies wherein it was agréed that on the
claimants paying a sum of Rs. 5 lakhs towards the expenses
incurred by the Government in opening the letter of credit and
claimants giving up any claim for damages, the performance bank
guarantee would Pe released—this aspect of the matter has
however been very emphatically disputed by respondents and both

s Seni o ocates appeating on bl of th respondients

' uld not be justified in assessing this

-spect of the matter to be of any relevance in the contextual facts
We shall refer to this aspect of the matter iater : .

judgment but to complete the factual score, iti;feiﬁgytll:;tﬂgs
25 January, 1990 the Government of India éancelled the contr ri
on the ground that the seller had failed to fulfi] its contracticl
obligations within stipulated time which was mentioned to be 06;1
$1.10.89 and the performance bank guarantee of the claimants
was also forfeited by FCI. ‘ :

It is by reason of such a forfeiture, however, that the matter
'was referred to arbitration in terms of the arbitration clause in the
agreement between the parties. There being however, no dispute
as regards the arbitra}tion clause, we deem it convenient not to se;
out the same in extenso and suffice it would be further to noté
that Sri Justice S.N. Shankar, the former Chief Justice of the High
¢ourt of Orissa and Sri’K.C. Diwan, an Advocate |

) . ; were appointed
as Arbitrators in terms therewith and who in their turn made and

1
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published their award to the effect that the claimants were entitled
to the refund of the performance bank guarantee amount of $
29,28,000. The claim of the claimant-appellant herein, however,
-on account of interest was rejected. It is this Arbitral award which
was challenged before High Court and the learned Single Judge
found that FCI's letter dated 8t! November, 1989 clearly depicted
. that they were still interested in taking delivery of the goods and
therefore the clamant was justificd in asking for fixation of a fresh

delivery date. The learned Single Judge further found that the
- findings of the Arbitrators in regard to extention of the delivery
period and failure to fix the fresh date has resulted in breach of
the contract on the part of the Government and the same being
purcly based on appreciation of materials on record. question of
interference therewith would not arise since by no stretch it can
be termed to be an error apparent on the face of the record. The
award. therefore, was sustained by the learned Single Judge. In an
appeal therefrom however, the finding of the Single Judge was
reversed and the Bench of the Delhi High Court dealing with the
Appeal in question recorded that the buyer, being the Appellant
herein, had in fact impliedly accepted 14/15th November, 1989 as
the new date of delivery by which the seller was bound to deliver
and the failure of the seller to supply by the said date constituted
a breach of contract justifying the cancellation and thus, set aside
the judgment and order of the learned Single Judge as also the
arbitral award. The Bench further ordered that the findings of the
Arbitrators to the effect that the buyer was obliged to fix fresh
dates ol delivery was an error of law on the face of the record and
as such there was a breach committed by the seller. It is against
this order of the Division Bench of the High Court that a Special
Leave DPctition was filed before this Court and this Court by an
order dated 4t September, 1995 granted special leave in pursuance
whereof this matter has come up for final disposal before this
Bench. -

Turning now on to the issues as noticed above namely.
whether time was the cssence of the contract or not, it would be
convenient to note the relevant extracts of the Arbitral award
pertaining to the issue in question. The Arbitrators. inter alia,
found : ‘ .

~The withdrawal of the letter of cancellation (vide Ex. A.21)

had the effect of reviving the original contract dated 24/25

October, 1989 with all its terms except thiit sugar had to be

Al
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dehvered by 31 October, 1989. Stipulation in clause 3 of
the contract that shipment with contract delivery period is
-of the essence of the contract” also stood revived. Letter of
Credit had been, established on the basis of the ongmal
contract which stipulated a fixed time for delivery but as no
 time for delivery was fixed in the letter withdrawing the
cancellation (Ex. A-2]). the claimants naturally felt concerned
and repeatedly requested the respondent to do the needful.

........................................

Evidence addouced thus clearly shows that the Respondents
sent no reply whatever to the request of the claimants
asking for specification of the delivery time and for the
needlul being done in regard to L/C in the changed
cireumsiances after- the withdrawal of the letter of

cancellation. On the contrary, all of a sudden they cancelled
the contract again by the'letter dated 25.1.1990 Ex.. A 36.

In our view, this conduct of the respondents was unjustified
~and 1llegal in the facts of this case.

........................................

Then again it would be seen that the ground of cancellation
taken in the letter of second cancellation Ex. A 36 is the
same as had been taken earlier in letter Ex. A 17, namely
failure to fulfill the contractual obligation within the
stipulated time of 315t October, 1989. The respondents had
already waived this ground. They were precluded from
_ canceling the contract on the same ground again after its

revival. The cancellation by Ex. A- 36 thus on a non-existent
ground and illegal.”

........................................

The Arbitrators further held that ~

“\Ve further find that L/C opened by the respondents was
with reference to the contract which stipulated a fixed timé
for delivery (namely 315t October, 1989) but after revival of
the contract the position had changed materially. The
original contract had been cancelled and this cancellation
had been withdrawn and in the contract that stood after
withdrawal of the cancellation no time for delivery was

stipulated. It was incumbent on the respondents to apprise

this position to the Bank and make suitable chances in the

L/C. The claimants could receive from the liunk, the
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amount secured by L/C for their benefit only after satisfying
the bank, that they had shipped the contracted sugar in

" accorddnce with the terms of the contract. There is nothing
on the record to show that the respondents took any steps
to inform the Bank of the changed position so that shipping
documents presented by the claimants after 31! October,
.1989 could be examined by the bank in the light of the new
situation.’

........................................

The argument is without merits. If the contract was revived
on the understanding why was not this fact communicated
to the claimants in reply to their persistent queries about
the date of delivery and why was the L/C not suitably
modified and the bank issuing the L/C informed accordingly.

In fact. there is no foundation in the pleadings for such a
plan. '

........................................

Admittedly in splte of these requests of the claimant for
- extension of delivery period no fresh delivery date was
notified by the respondents. Thus the extension of delivery

period was never granted nor intimated to the supplier/,
claimant.” :

........................................

The Arbitr ators therefore came to a conclusmn that there is
a breach of a contract committed by the réspondents herein and
consequcntly forfeiture of the performance bank guarantee was
illegal and not sustainable. The learned Single Judge in the
application for setting aside the award was pleased to record.
“The cancellation of the contract on 25.1.1990 on the basis
of non-delivery of material by 315t Octoher. 1989 was
usually misconceived, untenable and illegal because 318t
October, 1989 had admittedly ceased to be delivery
date...cevirniiiieriieninneiei e, ... It appears that the argument
that 141 November, 1989 or 15th November, 1989 were the
fresh delivery dates is an after-thought. If the respondents
" believed that these were the delivery dates, nothing prevented
them from saying. so at the relevant time. The claimant
repeately asked them to fix fresh delivery date. Respondents
could reply that thesc were the dates.”

........................................
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These show that. t_he‘original delivery date of the contract
had becfam_e part of the letter of credit. Unless the same was
modified and the modified date had: béen notified to the
banks, the banks would be paying under the credit at their
own risk. No bank would-be willing to take such a'risk. The
result that follows is that the payment to the supplier/
claimant would have been in jeopardy unless the letter of
¢redit was amended. The intention in the original contract
was {hat the supplier should get immediate payment through
irrevocable letter.of credit. Without amendment of the letter
of credit, the said intention of the contract could not be
fulfiled. The supplier was justified in ensuring that he
would get the payment for the material supplied by him
before the supplies were made.”

In the facts of the matter under considefation the learned
Single Judge found that FCI by its letter 'dated 8'h November

1989 clearly depicted, in no uncerta?h terms that were still
interested in taking delivery of the goods and which as a matter
of fact according to the learned Single Judge changed the entire
complexion of ‘the matter. The other issue in which the learned.
Single Judge delved into is in regard to the Court's authority of
interference vis-a-vis award—this aspect of the matter would be
dealt with later in this judgment alongwith the sccond issue, as

such we refrain ourselves from making any comnfnt thereon at
this juncture.

Turning attention on tobtr:;e first iééué. the Divisién Bench of th
High Court proceeded mainly on certain presumptions to v«(:it : )
(i) the telex message from the seller dated 8.11.89 v;aé
:gxlts'to the b.uyer after receipt of the cancellation aind
Caﬁcen(;i‘nstltutt?q ‘& representation. against the
cancela 10_;1 and it was pursuant to this representation
that be buyer had issued the letter dated. 11th
" mber,. 1989 w’,rithdrawing the letter of cancellation.
\e“c; ptrets;nmptlon of the High Court went also on to the
l4t§/,15titNthe bbuyer had therefore impliedly fixed

, © November, 1989 as the new d i
by which time, the seller was bound to d:fi o delivery
e | ‘ ‘ ver and the
thl:l; e of ﬂ}:e sfellex to supply by the said date constituted
reach ol contract justifyin i

Tamunry 1990, T justifying the cancellation in

(i)
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These presumptions of the High Court in our view are
wholly unwarranted in the contextual facts for the reasons detailed
below but before-so doing it is to be noted that in the event the
time is the essence of the contract, question of their being any
presumption or presumed extension or presumed acceptance of a
. renewed date would not arise. The extension if there be any,
should and ought to be categorical in nature rather than being
vague or in the anvil of presumptions. In the event the parties
knowingly give a go by to the stipulation as regards the time—the
same ‘may have two several effects : (a) parties name a future
specific_ date for delivery and (b) parties may also agree to the
abandonment of the contract-as regards (a) above, there must be
a specific date within which delivery has to be effected and in the
event is no such specific date available in the course of conduct
of the parties, then and in that event, the courts are.not left with
any other conclusion but a finding that the parties themseclves by
their conduct have given a go by to the original term of the
contract as regards the time being the essence of the contract. I3
it recorded that in the event the contract comes within the ambit

of Section 55, the remedy is also provided therein. For convenience
sake Section 55 reads as below :

“55. When a party Lo a contract promises to do-a certain thing at or before
-a specified time, or certain things at or before specified times, and fails to
dp any such thing at or belore the spgcll’ied time. t};e contract, or so much
of it as has not been performed, becomes voidable at the optlion of Lhe

promisee, if the intention of the parties was that time should be of the
essence of the contract.

It it wés not the /intent_ion of the pariies that time éhould be of the essence
of the contract. the contract does not become voidable by the failure to do
‘such thing at or before the specified time: but the promisee is entitled to
compensation from the promisor for any loss occasioned to him by such
failure. ' ‘ ,
I, in case of a contract voidable on account of the promisor’s failure to
perform his promise at the time agreed, the promisee accepts performance
of such promise at any time other than that égreed. the promisee cannot
" 'claim c'ompensation for any loss occasioned by the non-performance of the
pr omise al the time agreed. unless at the time of such acceplance. he gwcs
notice to the promisor of his intention to do so.
Incidentaily the law is well settled on this score on which
no further dilation is required in this judgment to the effect that
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when the contract itself provides for extension of time, the same

cannot be termed to be the essence of the contract and default

however, in’ such a case -does not make the contract voidable

cither. It becomes voidable provided the matter in issue can be
brought within the ambit of the first paragraph of Section 55 and '

it is only in that event that the Government-would be entitled to -
claim damages and not otherwise.

.

In Pollock & Mulla's Indian Contract & Specific Relief Acts.

three several cases have been very lucidly discussed, where time
can be termed to be the essence of contract : '

“1. Where the parties have expressly stipulated in their
contract that the time fixed for performance .must be exactly
complied with. o '

2. Where the circumstances of the contract or the nature of

the subject matter indicate that the fixed date must be exactly |
complied with and

3. Where time \‘Jvash not originally of the essence of the
contract, but one party has been guilty of undue delay the other
party may give notice requiring contraét to be performed within
reasonable time and what is reasonable time is dependant on the
nature of the transaction and on proper reading of the contract in

its entirety.” o
In the contextual facts, the Division Bench relied on the

Telex messages of the seller, as noticed above, as a representati
against cancellation but the fact remains that there was in f; 101?
deﬁn\ite indication of expression of stand of the Governm o
regards the withdrawal of the letter of cancellation 1‘héer-‘t o
arises as to the true effect of the withdrawal of the .éancell ls's .
lncidentally on the factual score it apﬁ)ears that. aﬁ‘er withdauon.’
- of the first letter of cancellation the Government .again for.a wal
sccond time canceled the Agreement by a _létt(;r datedlzt&';l:‘(3
January, 1990 to the following effect : o '

'
1. “Your attention -is invited to the contract mentioned

above for supply'(‘ of 58000 MTs of ‘imported " sugar
Clausé 3 whereof stipulates that the seller shall afrang(;_

shipment .Of the entire quantity so as to reach Indian
por’is, basis coast as per Clause 4(1) ibid not later th
318t October, 1983. | e

A? ‘y.ou I'Tave; failed to fulfil the contractual obligation
thhm stipulated time and the time being the essence
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of the contract, thé: contract is hereby cancelled at your
risk and cost. '

3. The performance Bank Guarantee tendered with
reference to. the above contract is also forfeited for the
' reasons mentioned above.”

There is therefore, a cancellation of an agreement which

once stood_cancelled and withdrawn : can it be termed to be an
otherwise valid termination after recalling of the letter of cancellation
in the month of November, 1989.-The High Court has dealt with
the entire correspondence in extenso between the parties. during
this interregnum and as such we refrain ourselves from dealing
with the same in detail, suffice it to record that as a matter of fact
from the date of recalling of the cancéllation letter, there were
consistent reminders about the dispatch instruction, about: the
arrival of vessels and as to’the port of landing which were for the
Respondents herein, to fix, in terms of the Agreement but there
was a total silence from the Respondent's end. Admittedly and
there cannot possibly be any doubt as regards the cancellatlon of
Agreement on the expiry of the time if the time is treated to be the
essence of the contract, but in the contextual facts when as a
matter of fact, there was a letter of cancellation in terms.of the
contract and assuming by reason of failure to supply as per the
Agreement between the parties—but that cancellation stands -
withdrawn. There is, therefore, a waiver of the breach if there be
any as regards non-performance of the contract and it is on this
score that the High Court has gone wrong on the issue of duty to
speak and it is on this score that the presumption of the High
Court to the effect that the cancellation was on the representation
of the seller, is totally unwarranted, Fixation of a future date of
“performance in the absence of any evidence by the Appcllate
Court, is not only unjustified but wholly untenable in Jaw.. Court
cannol possibly fix a date on its own -for performance of the
contract. It is thus neccssary to detail “out herein below the
observations of the Appellite Court on this count. The Appellate
Court in paragi'aph 29 ol the judgment observed as below :

“29. The dellvery was to be effected by 313! October, 1989.
On the representation of the seller as contained in their
messages dated 8th and 9th November 1989 the cancellation
was withdrawn. That is the only conclusion possible. Any
other conclusion will be wholly erroneous. We therefore,
cannot accept the submission that the withdrawal of
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cancellation was not on the representation of the seller. On
. this view the respondents were bound in law to accept
delivery if effected by 14th/15th November, 1989. It is
»implicit that the buyers had consented to take delivery by
14th/15th November, 1989., The contention .of learned ..
counsel for the seller that the mention of 315t October,
1989 by the respondents in letter dated 25 January,
1990-also shows that the respondents did- not treat 14/
15h November 1989 as the extended delivery date cannot
 be “accepted. Since delivery was not made at all, the
-mention of 315t October, 1989 in the letter of canceilation
© (25™ January, 190) by itself would not show that the buyer’
.did not treat 14t /15th November, 1989 as delivery date. 1t
thus cannot be said that the cancellation ,was on non-
existent grounds. The contract also stipulates that the
. buyer may extend the delivery period at a discount as may
be mutually agreed to between buyer and seller. In this
state of affairs the further contention that the supply could
not be made by 14th/15t1 November, 1989 on accepted of
non amendment of the delivery period in the contract and .
non amendment of letter of credit cannot be accepted. This
-plea is clearly an after thought. Our attention has not been
~ drawn to any legal proposition which casts an obligation.
under these circumstances, on the buyér to fix a fresh date
of delivery. The effect of accepting the contention of the
seller would be that prior to 81 November, 1989. on the
facts and circumstances of the present case. the.breach
was on the part of the seller but the buyer having withdrawn
the' cancellation and not having specified'the fresh-date of
delivery, 318t October. 1989 having already passed, the
Lreach would be on the part of the buyer. The éonte'ntion
on the face of it is fallacious. It has to be rejected.”

In paragraph 30 of the judgment the Bench observed :

"30. Apart from the urgent need for supply of sugar.
otherwise too, in commercial transaction of this nature, in
law, ordinarily time is of essence (See; M/s China Cotton -
Exporters Vs. Beharilal Ramcharan Cottofn Mills Ltd. AIR

1961 SC 1295), Further, in the present case, the contract
itself stipulates that the supply within the contra‘cted delivery
period was to be the essence of the contract. In this 'vie:ry

the delivery of sugar firstly before 31st October, 1989 ar'xc'l '
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later by"14th /15 November, 1989 was of essence and non
supply within the aforesaid periods by the seller would
show that the seller is in breach of the contract. The buyer
havmg withdrawn the cancellation of theé contract on se]ler s
representation that the delivery will be made by 14th/15th
November 1989 could not have refused to accept d(,hvery
within the said period. It is also not possible for us to

" accept -the contention that the cancellation was not

withdrawn on the reprcseritation of the seller. On account
of non-supply of sugar upto 8" November, 1989 and even )
failure to supply the shipping particulars the contract was
cancelled by the buyer. Thereupon the seller supplied the
shipping particulars and made a representation that the
supply would be made on or before 14th/15!h November.

-1989. Under these circumstances the cancellation of the

contract was withdrawn. The letter dated 11 November,
1989 withdrawing the cancellation states that on
reconsideration of the matter the cancellation is withdrawn.
In the letter 'dated 11! .November, 1989 the absence of

~specific reference to the representation of the seller that the
delivery would be made by 14'h/15% November, 1989:.

Under these circumstancs, is of no consequence. As already
noticed above. the letter dated L1th November, 1989 was

- personally handed over to the representative of the seller.

On receipt of that letter the seller did not write to the buyer
to specify the fresh date of delivery or to ask for amendment
of the letter of credit. The next letter thereafter is dated 15"
November, 1989. The seller did not say in this letter that
pursuant to what had been stated by it in message dated
8-th November, 1989 the Ships . had entered Indian waters
and as such the buyerlshould 1nc01porate fresh date of
dehvery and amend the letter of credit so that shxppmg
documents could be furnished by seller to the buyer and -
that without these amendments the bank may not pay the
amount covered by the letter of credit. On the other hand,
the seller in the letter dated 15" November, 1989 stated
that the cargo had gone out of its control and fresh cargo
would be arranged which will be arriving at Indian port

" ‘within a few days. The seller asked for minimum 15 days
- time to supply the cargo and requested for delivery period

being extended upto 30" November, 1989 with consequential
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‘ amendrﬁents in the letter of credit for acceptance of the
documcnts. The buyer was not obliged in law to extend the
delivery period. The silence on the part of the buyer by not
sending reply to the letter dated 150 November, 1989 and
\alsé‘ not sending -any reply to the subsequent letters dated
20-h November 1989. 24t November. 1989, 4-th December.
1989 and 20" December 1989 only shows that the buyer

_ was not willing to extend delivery period after 15" November.:
1989. The sugar was required for the urgent need of
Dussehra Diwali festivals of November, 1989 and the supply

not having been made till 14"/ 154" November, 1989 the
buyer was justified in not extending the delivery period.

S «Tur‘n,ing now on to the issue of duty to speak..can it be said

that 'sile,nce on the pairt of the buyer in not replying to the letters

dated 15h November, 1989, 20" November, 1989, 24" November,

- 1989, 4" December, 1989 and 20-% December, 1989 only shows

that the buyer was not willing to extend the delivery period after
 15h November, 1989—the answer cannot but be in the negative
more so by reason of the fact that fixation of a second delivery
date by:the Appellate Bench of the High Court as noticed above
cannot be termed to be in accordance with the law. There was, in
fact, a duty to speak and failure to speak would forfeit all the
rights of the buyer in terms of the Agreement. Failure to speak

would not, as a matter of fact, jeopardise the sellers interest
neither the same would authorise the buyer to cancel the contract

when there has been repeated requests for acting in terms of the
agreement between the parties by the seller to that el‘ferct; m()r.e s0
Ly reason of a definite anxiety expressed by the buyer as cvidenced
in the intimation dated 8th November, 1989 and as found ) the
Arbitratoi# as also the Learned Single Judge. Ty e

- As noticed above, the entire judgment of the Appellate
Bench proceeds on the basis of certain presumptions, we are
'e}fraid however that rellance thereon cannot but be termed to be
fallacious for inter alia the reasons mentioncd herein below :

(@) The first letter of cancellation of contract was received
by the seller on 9" November, 1989 after issuance of
both the seller's telex dated 8.11.89 and 9.11.89 to the
buyer and therefore the same could not amount to

representations against the canc '
‘ ellation as i :
“held Ly the Appellate Court. > bone

~

1€
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(b)

(c)
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The observation of the Ap‘pellate Bench pertaining to
the amendment of the delivery date in the letter of
credit (i.e. upto 29" January, '1990) does seem to be
erroneous in the contextual facts of the matter under
consideration. The date of delivery was specific in the
letter of credit itself and in the event of non-delivery
within the period, there might be some complications
and as such request for extension of delivery date was
made tough however, without any response from the
buyer's end, when, in fact, the conduct itself shows that
the delivery date as mentioned in the letter of credit
was not adhered to and the parties were ad—ider}x on the
score of extension. : '

The letter of withdrawal of cancellation in any event.

- does not refer to any representation and nor does it fix

(d)

(e)

any date of delivery as has been so th’t_:ught of by the
High Court. The Appellate Court's presumption as to
the fixation of the delivery date. being 14th/15th
November, 1989 in the normal course of event and had
it been so. there would have been an express mtlmatlon
from the buyer of such a specific extension.
Diverse intimations- as noticed above from the seller's
end to the buyer, went unattended and not omne letter
was sent in reply thereto recording therein that 14thy
15th November, 1989 ought to be the fresh date of
delivery.

When the contract was finally cancelled on 25"
January, 1990, the Respondents stand was that the
delivery date breached by the claimant was 31%* October,
1989and not 14"/ 15the November, 1989, as has now

" ‘been fixed by the Appeliate’ Bench of the High Court.

(0

()

The Appellate Bench, in fact, has not been able to
appreciate the importance of the date of delivery in the
letter of credit spec1a11y in an international commercial
contract, since without the date of delivery being altered
in the letter of credit itself and the bank being informed
accordingly, question of release of any amount to the
seller by their bank would not arise.

The Appellate Bench as a matter of fact has gravely
erred in- having an implied delivery date when the
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. parties in fact did not stipulatc at any point of time
such a date.

Let us now at this juncture consider this aspect of the
matter in slightly greater detail . The irrevocable letter of credit
was issued by the Indian Overseas Bank Janpath favouring th.e
Appeliant herein for $ 27,840,000 drawn on applicants for credit
at site for 100% invoice value -covering shipment of 58000 miillion
tonnes net weight, plus/minus 5% to be pe_xcked in Polylined jute
bags of 50 kgs net weight accompanied by the following documents”.
The letter of credit by itself records that the name of the Indian
Port would be advised by the Government by means of an
amendment to the credit and it further records that the credit is
valid for negotiation upto three months from the date of letter of
credit subject to negotiation within 21 days from the date of report
of Independent/Joint Surveyor referred to in clause 5 of the
‘documents. These docutiients include inter alia the following :
(a) Beneficiary certificate to the elfect that all the terms
- and conditions of the contruct dated October, 24, 1989
and its annexures between beneficiary and the applicants

for the credit, have been fully complied with-one original
- and two copies.

®) Certificates of inspection of quality, weight and packing
in original and 5 copies; at the ports of discharge signed,
and issued by the applicants for the credit at the cost

of the beneficiary, based on minimum 5 random

sampling and 5 check weightment certifying (a) quality.
(c) Photocopy of the signed contract between beneficiary
and applicants-for the credit. - ’

(c)

Documents with discrepancy should not be negotiated
without banks prior approval. -

Incidentally, be it noted that the contract itself envisaged
appointment of a Surveyor. Clause 9 of the Agreemént provides
‘ "9. Inspection/survey at load port (s)

The quality, quantity and packing at the load port (s) shall
be superviscd and certified by independent surveyors nominated
by the Buyer at Sellers cost. The certificate of such nominated
surveyors bascd on not less than 5 random sa

. : mpling and 5 check -
weighment shall be final, The report of such surveyors shall. inter-
alia, cover the following. - '
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"Load ports in Clause 9 above was subsequently amended -
to the port of discharge, the clause however, envisages
the appointment of an independent Surveyor nominated by
the buyer at the sellers cost and report of the surveyor is of
considerable importance since the contract itself provides the far
of activities of the Surveyors and the coverage under the Certificate
and the same are :

(i) Cleanliness and fitness of the holds of vessel for
receiving sugar prior to commencement of loading;
(ii) Quality and specifications;

(iii)  Weight gross and net;

(iv) Packing

(v) © Total number of bags.

(vi) Arkings

(vii) Date of commencement and completlon of leading

(viii) Radioactivity-free certificate

- (ix) Current crop of country of origin, mentxomng crop
years. :
(x) Load Rate
(xi) LOA/BEAM and
. (xii) Arrival Draft” | »

Whilst on the subject of documentary evidence and the
presumption of the Appellate Bench as regards the fixation ol date
of delivery, it would be convenient to note Shipment as also Price
Clause in the Agreement. The Shipment Clau‘se reads as below :

3. Shipment Period.: Sellers shall arrange shipment
quantity so as to reach Indian Ports basis coast as per Clause 4(i
not later than 315t October, 1989. Date of tendering notice o.
readiness of the vessel as per clause 13(vii) here of shall be the
date of delivery period. Shipment within contract delivery period is
of the essence of this contract. In case of any delay in reaching the
shipments before the dclivery period at Indian Port, it is clearly
understood that except for the reasons of force majeure. the seller
will be deemed to be in contractual default and the buyer will have
the absolute right to cancel the contract at the cost and risk and
responsibility of the seller and claim for damageés. costs, losses,
€xXpenses to from the seller. The Buyer, may however, extend the
delivery period at a discount as may be muti_:ally agree to between
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" the Buyer and thc Seller. Any cargo(es) under 1oadmg/ afloat on
the date of this contract cannot be supplied.”

The Price Clause reads as below :

. -

4 Price

1. In polylined jute bags per metric tonne net weight.
_ cost, insurance and freight. free out, one saie Indian
port at Buyer's option. :
us 480 00 PMT

“(US DOLLARS FOUR HUNDRED EIGHTY ONLY) PER'
M.T.

" In case sugar is’ shlpped in’ Polyhned polypropylene

~bags, the ab?ve price will be subject to a discount of US -
. 2.00 per metric tonne net weight of full cargo. The
above price is based on-discharge at one safe Indian
port at Buyer's option, on the west Coast if the vessel .
carrying sugar is coming from the West of India, or on
the East Coastal vessel carrying sugar is coming from

the East of India for-this purpose. Tuticorin will be
considered as a West Coast Indian port

1. Opposite Coast Discharge

The Buyer has the option to discharge the sugar at a
port on the coast other than the basis coast as per

Clause 4(1) above by paying additional charges @ USS
1.50 on the net weight of the full cargo
. 1Il. Two Port Discharge

Buyer has - the- option to discharge the sugar at two
ports on any one coast for which the Buyer é,hall
additi<)r;al charges US .S 1.50 PMS on the net weigh‘zayf
full cargo. In case the second discharge port is Caicutix
or Haldia, the Buyer shall pay additional charges US §
2.60 PMS on the net weight of full cargo instead of US
$ 1.50 PMS. For discharge at two ports ‘'on the coast
other than the basis coast as per Clause No. 4 (1)
above, the additional charges for two port discharge

payable under this clause shall be ov
er and abo
payable under Clause No. 4 (ii) above.” ° et

It needs to be noted here that the Clause as regards any

cargo being under- loadmg/ afloat on the d
ate of
been subsequently deleted. the contract has

The contract term as regards the
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riod expressly provide thus that the Shipment should

t ports not later than 318t October, 1989 but the issué

in tiie contextual facts time was the essence of the

d in the event the answer is in the affirmative. then
and in that event whether there was subsequent extension of time
and what is the effect therefor. Herein before in this judgment we
did refer to the effect of subsequent extension, but the issue as
regards the factum of the time being the essence of the contract
was left to be dealt with at the later stage and as such,. it would
be convenient to note the same at this juncture. Clause 3 of the
Agreement namely the Shipment period expressly records that
Shipinerit within contract delivery period was of the essence of the
contract and it was. clearly understood between the parties that
except for reasons of force majeure the Seller would be deemed to
be in default and buyer would have the absolute right to cancel
the contract at the cost, risk and responsibility of the seller. This .
particular clause however itself provided that the buyei' may
however extend the delivery period at a discount to be mutuallyA
agreed 1o between the buyer and the seller the contract therefore,
envisaged specifically an extension of the  period on a mutually
‘agreed term. The Price Clause also is of some 1e1ev'mce in the
matter of apprematlon of the Agreement between the parties vis-
a-vis the time. Clause 4 (ii) records that the buyer had the option -
to discharge the sugar at a port on the coast, other than the basis
coast by paying additional charge and in terms of Clause 4f(iii) the
buyer had the option to discharge the sugar at two ports upon
payment of additional charge. It is therefore, apparent that different
rates have been provided for different ports and specific naming
of the port is thus required before delivery is expected in the
matter. On the wake of this factual detail as appears [rom the
record and by reason of non-fulfilment of the buyers obligations in
terms of the agreement, can it be said that thé timce was the
" essence of the contract ? In our view the answer to this all
important question is in the negative. The contract itself plovxdc§ .
reciprocal obligations and in the even of non-fulliiment of some
such obligations and which have a direct bearing onto them-strict
adherence of the time schedule or question of contmumg with the
notion of the time being the essence of the contract would not
arise. The obliga'tions are mutual and the terms of the agreement
are inter-dependent on each other. |

i
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Incidentally. paragraph 761 of Halsbury’s Laws of England
(ath Ed « Vol. 41) seems to be very apposite in this context. The
- passage reads as below : . / :
| “761. Place of Délivery uncertain. Where the place of
delivery is not indicated by the contract, and is within the
option of the seller or of the buyer respectively. it is 2 -
condition precedent to the liability of the buyer or of the

seller respectively to accept or to deliver the goods that he

should receive notice of the place of delivery.”

If any credence is to be given to the above noted paséage in
Halsbury's Laws England being read with the terms of the contract,
we do not find any justi

fication for the Appellate Bench' of the High

Court to come to a conclusion that in fact time w

as the essence
. P
of the contrac

t.. since the condition precedent has not yet had
' taken placer” neither the requirement of appointment of Surveyor
~ has been ‘compMed with : the contract ought to be read with the
time clause but rsubjcc':t however to certain other conditions. The
essential point is that the seller must be instructed in accordance
with -the terms of the contract as to the way in which he can
perform his duty in terms of the agreement and effect delivery
upon the goods being put on board—In the event the Port of
Discharge in not named-can the goods be put on board or can the
seller be made responsible for his failure to put the goods on
-board ?° The answer cannot but be in the negative. In the
contextual facts, the goods were on the:high seas ar'ld t ;
diverted to the Ports of India, shortly, as such nominati ? .
port, was an essential requirement, in order to make ltol—? ‘o o
liable for breach and entitlement of the buyer to Claim'd"e seller
ngdthis context a passage from Benjamin's Sale of Goods a:\rzta %Ztsh
Cdition) seems t i : -
= belo)w e s to be rather appropriate : Paragraph 20-040 read§

“The essential point is that the seller mus.t be instructed, in
accordance with any‘relevant terms of the contract as' to
the way in which he can perform his duty to put the goods
. on: bc.)ard’. If no -shipping instructions are given, or if
shipping instructions are not given within the time allowed
by1 the contract the seller is not liable in damages for non
delivery, and the buyer is liable i .

e in d
O oo amages for non-
Mere fixation of a period of delivery or a tilme in regard
thereto does not by itself make the time as the essencé 'ofgthc
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contract. but the agreement shall have to be considered in its
entirety and on proper appreciation of the intent and purport of,
the clauses incorporated therein. The state of facts and the
relevant terms of the Agreement ought to be noticed in its proper
perspective so as to assess the intent of the parties. The Agrcement
must be read as a whole with .corresponding obligations of the
parties so as to ascertain the true intent of the parties. In the
instant case. the Port of Discharge has not been named neither
the Surveyor is appointed—without whose certificate question: of
‘any payment would not arise-—can it still be said that time was the
essence of the contract, in our view the answer .cannot but be a
positive ‘No'.

Mr. Dholakia, the learned Senior Advocate as also Mr.
Rawal. the learned Additional Solicitor General appearing for FCI
and Union of .India respectively, strongly contended that the
express words to the effect that the delivery ought to be effected
by 318! October, 1989 ought to be taken with proper sanctity
and the party be held responsible for not effecting delivery within
the time stipulated in the Agreement and in this context strong
reliance was placed on the decision of this Court in the casec
ol China Cotton Exporters vs. Biharilal Ramcharan Colton Mills Ltd.
(1). We are afraid however, that reliance on the decision of’
this Court in China Cotion Case (supra) is totally misplaced.
This Court in the above noted decision was considcring the true
effect of the word “therefore”, which is totally abscnt here. For
convenience sake however, paragraph 6 of the judgment is notcd
herein below : '

~6. We find thus that whatever may have been said earlier

in the printed portion of the contract the parties took care,
alter specifying “October/November, 1950" as the'date of
shipment to make a definitc condition in the remarks
column, on the important question whether the shipment
date was bcing guarantccd or not and if so, to what extent.
The words arc : “This contract is subject to import licence,
and therclore the shipment date is not guaranced.”

Remembering as we must, that in commercial contracts,

time is ordinarily of the essence of the contract'and giving

the word “therefore” its natural,‘grammatical meaning, we
must hold that what the parties intended was that to the

extent that delay in shipment stands in the way of keeping
(11 (1961) ALLR, (S.C) 1295
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to the shipment date October/ November. 1950. this sh“{pment
date was not guarahted: but with this c;xception shipment
"October/November, 1950. was' guaranteed. It has been
'sfrenuouély contended by the learned Attorney-General,
that the parties were mentioning only one of the many
reasons which might cause delay in shipment and the
conjunction “therefore” was used only to show the connection
between one of the many reasons—by way of illustration
and a general agreement ihat the shipment date was not
guaranteed. We, Elp, not ‘consider this explanation of the use
 of "therefore” acceptable. If the parties intended that quite
apart ffom deiay invobtam'mg import licence. shipment‘ date
was not guaranteed. the natural way . of expressing such
Intention—an intention contrary to the usual intention in
commercial contracts of treating time as the essence of the
contract—would be to say : “This contract. is subject to
import, licence and the shipment date is not guaranteed.”
~ There might be other ways of expressing the same intention,
but it is only reasonable to expect that anybody following
the ordinary rules of grammar would not use “therefore” in
such_a context except to mean that only’to the extent that

dclay was .due to delay in obtaining import licence shipment
tinic was not guaranteed.

The deéision in China Cotlorn Exporter’s (supra)r cannot
possibly thus lend any assistance 'in the contextual facts of the
matter in issue. The facts being, totally different and is thus
clearly distinguishable. ‘Further reliance was placed by the
Respondent in the decision of this Court in the case of L.T.C. Ltd.
vs. Debt Recovery Appellate Tribunal and Others (1) (1998) (2) SCC

" 70) whérein this Court relying upon the decision in. the case of
U.P. Co- operative Federation Lid. v. Singh Consultants & Engineers
" (P) Ltd. (2) observed in paragraph 17 of the report as below

"17. It is now well settled that the question whether goods
were supplied by the appellant or not is not for the Bank.
This point has already been decided by the decision of this
Court in U.P. Coop. Federation case referred to above. In

- that case it was stated (at p. 193) by Jagannatha Shetty, J.
as follows : (SCC para 45) ' ‘

(1) (1998) 2 S.C.C. 70.
(2)- (1988) 1 S.C.C. 174,
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“The bank must pay if the documents are in order and the
terms of credit are satisfied. The bank, however,
was not allowed to determine whether the seller had actually
shipped the goods or whether the goods conformed to the
requirements of the contract. Any dispute between the buyer
and the seller must be settled between themselves. The
courts. however, carved out an exception to this rule of
absolute independence. The courts held that if there has
been ‘fraud in the transaction’ the bank could ‘dishonour
beneficiary's demand for payment. The courts have generally
permitted dishonour only on the fraud of the beneficiary,
not the fraud of somebody else.” ,
(emphasis supplied)
It will be noticed from the italicised underlined portion in
the above passage that there will be no cause of action in
favour of the barik in cases where the seller has not shipped
the goods or where the goods have not conformed to the
requirements of the contract. The Bank, in the present case
before us, could not, by merely stating that there was non-
supply.of goods by the appellant, use the words “fraud or
misrepresenta’tion" for purposes of coming under the
exception. The dispute as to non-supply of goods was a
matter between the seller and buyer and did not, as stated-
in the above decision, provide any cause of action for the
Bank against the seller.” ‘
Reliance was also placed to the Law of Bankers Commercial
Credits by Gutteridge and Megrah wherein the authors stated
that : = * ) ' | .
“Banks issuing irrevocable ‘credits subject to the Uniform
Customs are not concerned with the sales contract or the goods:
if it were otherwise credit business would be impossible. In law the
credit contract stands by itself and is not to be interpreted to the
point of amendment or augmentatlon by reference to the contract
‘of sale or to any external document.” :
The authors further laid emphasis on the General Provision
© of the Uniform Customs which states that :
“(c) Credits, by their nature, are separate transactions from

the sales or-other contracts ‘on which they may be based and
bdnlw are in no way concerned with or bound by such contracts.”
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_ Further emphasis was also laid by authors on Article 8(a)
which provides that :. ’

“(a). In documentary credit operations all parties concerned
deal in documents and not in goods.”

Relying on the above, it was contended that the plea as
raised by the Appellant that the amendment to the letter of credit

is a requirement in order to obtain payment cannot but be termed
to a inyth ‘and as such should not be relied upor’1~w’hil’e it is true
that_ the documents by themselves make and create a separate
agreement with the Bank, and the Bank cannot possibly raise any

dispute in regard thereto as -to whether the goods are actually

been supplied or not, but two factors ought to be kept in mind

apart from what we have stated herein before in this judgment.

The first being, to facilitate payment it is better to have the

extended delivery date on the latter of credit itself by way of an

amendment, so as to avoid any future complication. This is not a

rule of law or a requirement of law but a matter of prudence. The

’S:C"‘.COI‘ld aspect is the counter guarantee of the Nova Scotia Bank.

e o s e e apulates the delivery date and i the
favour such a letter of credit s.ta1 egar inereto. the party in whose

and frivolus litigation for no fazlts' ;””O;: 1d be put to unnecessary

- above it is not a requirement of lawob ¢ beneficary. As notiesd
N ] W but a matter of prudence. No

in the letter of credit itself ang rtll?x:l 'fi(;ﬁf;aa ZtOOd inf:orpqrated
therein as 315t October, 1989, The requirerzmehite being rs'hown
that original contract has 1) ¢ fully complieq O.fla celjuficat‘c
necessary that the delivery for the PUTpose of the \Cvxth,‘ makes it
be extended since the original d?‘te by reason of eer;t; a;th; r::c:]tz
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lapsed. The learned Single of the High Court looked at the matter
from another point of view as well and he observed :

“"Looking at it from another angle. if amendment in the
letter of credit was.not necessary, the respondents should
say so in reply to the various letters of the claimants in this
connectior} .................
Whether the Respondents should have said it or not as

observed by the learned Single Judge, but the fact remains that
there was total silence and nothing prevented them from stating
that such an enduisement either is or is not required but as
noticed above, the Respondents herein has maintained delightful
silence on that score.

In the premises it would thus be safe to conclude that by
reason of the non-fulfillment of the three conditions as noted
above, question of time being the essence of the contract would
not arise and as such delivery was to be expected within a
reasonable time but before the expiry of the reasonable time,
diverse letters were sent asking for details but the buyer maintained
total silence when there was a duty to speak as noted above. The
Appellate Court's finding that the contract stood extended upto
14th /15t October. 1989 does not have any factual support and
as such totally unwarranted and'thus cannot be sustained. For
the sclf—same reason the finding of the Appellate Court as
regar ds the issue of law, warranting intervention of the High Court
vis-a-vis the award. cannot also be sustained. This is apart from
the fact that it is a factual issue upon proper reading of the
material documents on record. In any event upon coming to a
conclusion that facts out in the judgment (under Appeal]
unmistakably record that a new date of delivery is available on
record—Question of the same being an issue of law does not arise
in the facts of the matter under consideration. The letter of the
Government of India dated 11.11.89 stated that the matter has
since been reconsidered and the letter of cancellation stands
withdrawn though however, without prejudice to rights and
contentions of the Government but there was as a matter of fact,
reconsideration of the entire issue and it is only on that basis that
the letter of cancellation was withdrawn. The facts depict that on
15t November, 1989, an mtlmatlon was sent by the Appellants Lo
IFCI stating that due to the cancellation, the cargo already auanqed ‘
for, has gone out of control .nd i\ new cargo was being arrangec.



VOL. LXXX (2) © THE INDIAN LAW REPORTS 27

In the same letter the Appellant-further asked for fixation of a new:
- date of delivery and to make’ consequential amendment for
-acceptance of ‘documents under the letter of credit by the Bank
_but no reply is.sent. Letters of reminders have been scnt again on
20th November, 1989. 24th, November, 1989 but without any
response whatsoever and subsequently the cancellation came
in January, 1990.as. noticed above, ‘forfeiting the performance
Bank Guar antee by FCL In that view of the matter, question of the
time. being the essence would not arise in-the contextual facts.

More S0 by reason of t‘ne fact, that the cargo was & cargo-afloat on
- the ngh seas

Turning attention on to the other. focal point, namely the
mterference of the court, be it noted that Section 30 of the
Albltl&thﬂ Act, 1940 prov1dmg for setting aside an award of an
arbitrator is 1ather restrictive in its operation and the statute is
also categorlcal on that score. The use of the expression ‘shall’ in
the body of the Section makes it mandatory to the effect that the

award of an arbitration shall not be set aside excepting for the
“grounds as mentoned therein to. wit : (i) arbitrator or umpire has
misconducted Rimself; (ii) award has been made after the
supcrsession of the arbitration or the proceedings becoming invalid
and (’iii] award has been improperly proéured or otherwise invalid’
" The above noted three specific provisioﬁs Qnder Section 30
thus can only be taken recourse to in the matter of settin d
of an award. The legislature ob\nously had in its mind ts ?Slhe
Arbitrator being’ the judge chosen by the parties, the de on o1
the Arbitrator as such ought to be final between the paxc':;lscl:zn !

Be it noted that by reason of a long catena of cases, it is

now a well séttied principle of law that reappraisal of evidence b
.the court is not permissible and as .a matter of fact exercise oyf

power by the Court to reappraise the evidence is unknown to &

proceeding under Section.30 of the Arbitration Act. In the event of |
there being no reasons in the award.'questio‘n of interference of
the court would not arise at all. In the event, however, there ar

reasons, the interference would still be not available ‘within thz
jurisdiction of the Court unless of course, there exist a total
perversily in the award or the judgment is based on a eroa
proposition of law; In the event however two views are possible ngl

a’ question of law as well, the Court w ‘
: ’ : ould.not
interfering with the award. be justified in
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The common phraseology ‘error apparent on the face of the
record’ does not itself, however. mean and imply closer scrutiny of
the merits of documents and materials on record : The court as
a matter of fact, cannot substitute its evaluation and come to the
conclusion that the arbitrator had acted: contrary to the bargain -
between the parties. If the view of the arbitrator is a possible view
the award or the reasoning contained therein cannot be examined.
In this. context, reference may be made to one of the recent
decision of this Cburt in the case of State of Rajasthan v. Puri
Construction Co. Ltd. (1) wherein this court relying upon the
decision of Sudarsan Trading Co.'s case (Sudarsan Trading Co. v.
Government of Kerala and Anr. (2) observed in paragraph 31 of the
Report’ as below -

“A court of competent jurisdiction has both right and
duty to decide the lis presented before it foy adjudication
according to the best understanding of law and facts
involved in the its by the judge presiding over the court.
Such decision even if erroneous either in factual
determination or application of law correctly, is'a valid one
and binding inter part. It does not, therefore, stand to
reason that the arbitrator's award will be per se invalid and
inoperative for the simple reason that the arbitrator has
failed to appreciate the facts and has committed error in
appreciating correct leal principle in basing the award. An
erroneous decision of a court of law is open to judicial
review by way of appeal or revision in accordance with the
provisions of- law. Similarly, an award rendered by an
arbitrator is open to challenge within the parameters of
“several provisions of the Arbitration Act. Since the arbitrator
is a judge by choice of the parties and more often than not
a person with little or no legal beckground, the adjudication
of disputes by an arbitration by way of an award can be
challenged only within the limited scopc of ~cveral provisions
of the Arbitration Act and the legislature i its wisdom has
'limited the scope and ambit of challengc (¢ an award in the
Arbitration Act. Over the decades, judicial deecisions have
indicated the parameters of such challenge consistent with
Ythlé provisions of the 'Arbitr'ationA Act. By and large the
courts_have disfavoured interference with arbitration award

(1) (1994) 6 S.C.C. 485.
(21 (1989 2 S.C.C. 3.
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on account of error of law and fact on the score of
misappreciation and misreading of the materials on record
and have shown definite inclination to preserve the award
as far as possible. As reference to arbitration of disputes in
commercial and other transactions involving substantial
amount has increased in recent times. the courts were
impelied to have fresh look on the ambit of challenge to an
award by the arbitrator so that the award does not get
undesirable immunity. In rzcent times, error,in law and fact
in basing an award has not been given the wide immunity
as enjoyed earlier, by expanding the import and. implication
of “legal misconduct” of an arbitrator so that award by the
arbitrator does not perpetrate gross miscarriage of justice
and the same is not reduced to mockery of a fair decision
of the lis between the parties to. arbitration. Precisely for the
aforesaid reasons, the erroneous application of law
constitutihg the very basis of the award and improper and
incorrect findings of fact, which without closer and intrinsic
. Sscrutiny, are demonstrable on the face of the materials on
record, have been held, very rightly, as legal misconduct
rendering the award as invalid. It is necessary, however, to
put a note of caution that in the anxiety to render justice
to the party to.arbitration, the court should not reappraise
the evidences intrinsically with a close sérutiny for finding
out that the conclusion drawn from some facts, by the

arbitrator is, according to the understanding of the court,
erroneous. Such exercise of '

power which can be exercised
by an appellate court with power to feverse.the finding of
fact, is alien to the 'scope and ambit of challenge of an
award under the Arbitration Act. Where the error of finding
of facts having a bearing o

: n the award is patent and is
casily demonstrable withd

' ut the necessity of carefully
- weighing the various possible viewpoints, the interferente
with award based on erroneous findin

ith g of fact is permissible,
Similarly, if an award is based by ap

‘ plying a principle of law
which is patently €rroneous, and but for such erroneous

application of legal principle, the award could not have been
made, such award is liable to be set

| aside by holding that
thelje has been a legal misconduct on the part of the
arbltra't,or. In ultimate analysis it i{s g question of delicate
balancing between the pPermissible limit of error of law and’
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fact and patently erroneous finding easily demonstrable
irom the materials on record and application of principle of
law forming the basis of the award which is patently
crroneous. [t may be indicated here that however objectively
the problem may be viewed, the subjective element inherent
in the judge deciding the problem, is bound to creep in and
influence the decision. By long training in the art of
dispassionate analysis, such subjective element is, however,
reduced to minimum. Keeping the aforesaid principle-in
mind, the challenge to the validity of the impugned award
is to be considered with reference to judicial decisions on
the subject.” N
It is on the basis of this wcll scttled proposition that the
learned Single Judge came to a conclusion that the {indings of the
Arbitrators in regard to the extension of delivery period and failure
to fix the fresh date has resulted in breach of the contract on the
part of the Government and the same being purely based on
appreciation of material on record by no stretch it can be termed
1o be an error apparent on the face of the record entitling the court -
to interfere. The Arbitrators have, in fact, come to a conclusion on
a closer scrutiny of the evidence in the matter and re-appraisal of
evidence by the court is unknown to a proceeding under Section
30 of the Arbitration Act. Re-appreciation of evidence is not
permissible and as ‘such we are not inclined to appraise the
evidence ourselves save and except what it noticed herein before
pertaining to the issue as the time being the essence of the
contract. In this context. reference may be made to a decision of
this Court in the case of M. Chellappan vs. Secretary, Kerala State
Elcctricity Board ‘and Another (1), Mathew, J. speaking for the
Three Judge Bench in paragraphs 12 and 13 observed as below :

~12. The High Court did not - make any pronouncement
upon this question in view of the fact that it remitted the
whole case to the arbitrators for passing a fresh award by
its order. We do not think that there is any substance in the
contention of the Board. In the award. the umpire has
referred to the claims under this head and the argumehts
of the Board for disallowing the claim and then awarded the
amount without expressly adverting to or deciding the
question of limitation. From the findings of the umpire

undcr this head it is not seen that these claims were biured
(1) (1978) 1 S.C.C. 289.
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by limitation. No mistake of law appears on the face of the
«award. The umpire as sole arbitrator was not bound to give
a reasoned award and if in passing the award he makes 2
mistake of law or of fact, that is no ground for challenging
.the validity of the award. It is 6n1y when a proposition of
- law is stated in the award, and which is the basis of ‘the
‘award. and- that is erroneous, can the award be set aside or
remitted on the ground of error of law apparent on' the face
" of the record. . _
. Where an arbitrator makes a mistake either in law or in fact
in deteimining the matters referred, but ‘'such mistake does
" not appear on the face-of the award, the award is good
notwiths!tanding the mistake. and will not be remitted or sct
aside. '
The general rule is that as the parties choose their own
arbitrator to be the judge in thc disputes between them
they cannot, when the award is good on its face, object to
his decision. either upon the law or the facts. (see Russell
on Arbitration, 171 ed...p. 322).
13. An error of law on the face of the award means that yoﬁ
* can find in the award or a document actually incorporated
thereto, as for instance. a note appended by the arbitrator
o o e s oSt roposten
-is erroneous (sci;, Lord Dif’;;- ar'ld Whmh you can then say :
Jivrai Baloo Co.) In Union bf Ilr?dlin , hampsey Ehara & Co.
Pot. Ltd. this Court’ adopted the-a V BU-.TI%']O Sleel Purnilure
. Dy - proposition laid down b
the Privy Council and applied it. The Court h: Y
e Asns . as no
Jun:_sdlctlon Lo investigate into the merits of the case and to
examine the documentary and oral evidence on the record

for the purpose of finding out, whether or not the arbitrator
has committed an error of law.”

) In any event, the issues raised in the matter on merits
relate to default time being the essence, quantum of damage
thece are all issues of fact, and the Arbitratros are within gths~
jurisdiction to decide thc issue as they deem it'fit—the C el‘r
have no right or authority 1o interdict an award on factual ‘_)Urts

‘and it is on this score the Appellate Court has gone totall 13511@;
:\?cl thus exercised jurisdiction which it did not have. Th ! wm’mc’
nljm'isdiction is thus wholly unwarranted and the I—I;gh (eloe::tnl::s;:
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thus exceeded its jurisdiction warranting .interference by this
Court. As regards issues of fact as noticed above and the
observations made herein above obtains support from a judgment
of this Court in the case of Olympus Superstructures Put. Lid. v.
Meena Vijay Khetan & Ors. (1). '

Before we conclude one significant feature ought to be
noticed Admittedly. a meeting was held between the claimants and
the Minister of Food and Civil Supply and according to the
claimant, it was agreed that on the claimants paying a sum of Rs.
5 lakhs towards expenses incurred by the Government in opening
the Letter of Credit and on the claimants giving up any claim for
damages., the Performance Bank Guarantee would be réleasea.
While some discrepancy arise pertaining to the meeting in regard
10 the above subject but the subsequent evidence disclosed as
appears from the record of. the Arbitrators that the Appcliants
herein purchased a Bank Draft for Rs. 3 lakhs from the Stace
Bank of India and took it to the office of Government ol Indis ‘ ‘n
271 November, 1989 but it was not accepted. The Arbitrafor: as
appears summoned relevant file of the. Government which was
produced and the reasoned award contain the tollowing. ,

“During the cross examination of Shri S.K. Swamy the note

made in this file by the Minister referred to by S. Santokh

Singh was vertabim repeated in the question but to the

witness Shri Swamy on 8" May, 1991. How the claimants

got the verbatim text of thls note. if the file was privileged
is not clear, but what we found was that the note of the

Minister on the file was exactly in the same words as the

question put to Mr. Swamy in his cross examination dated

8.5.91. All facts by S. Santokh Singh are mentioned in this

note. This part of the statement of S. Santokh Smgh is thus

sufficiently corroborated by this note and S. Santokh Singh

‘has also produced the draft for Rupees five lakh mentioned.

by him in his statement.”

This aspect of the matter has also been totally overlooked
by the Appellate Bench of the High Court. Needless to record that -
two Arbitrators Hon'ble Mr. Justice S.N. Shankar, a retired Chief
Justice of the Orissa High Court and Shri K.C. Diwan, Senior
Advocate upon appraisal of evidence and have considered the
matter in its entirety and in propér perspective As such, the

o lll‘JQJ bCC 651.
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. question of interference with the Arbitral Award does not and

cannot arise. In that view of the matter, these Appeals succced.
The order of the Appellate Bench of the High Court stand sc¢t aside

and the order of the learned Single Judge of the Delhi lligh Court
stands restored. Each party however to bear its own cost.

' R.D.: Apbeals allowed
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_ SUPREME'COURT |
Before Jagannadha Rao and M.B.Shah, JJ."
1999
November, 2.
Ajit Chopra.™
V.

Shri Sadhu Ram & Ors.

Suit—for eviction—High Court in revision application while
confirming the finding of Rent Appellate authority by order dat.-
19.9.1958 putting its seal of approval that relationship of lancdli: - .
and tenant existed from 1955, till 19.9. 1958 and thereafter the
tenant was a licensee for three months i.e., till 19.12.1958, second
suit for eviction filed on 5.6.1970 being within 12 years was in
time and .there was no adverse possession of the tenant—the
second suit, whether was for execution of the eviction order
passed in the first rent control case—the bar under section 47,
Code of Civil Procedure, 1908, whether applicable—judgement and
decree passed in the previous suit for eviction, whether would bar
a fresh suit for recovery of possession.

. Where High Court in revision confirmed the ﬁnding of the
Rent Appellate Authority on 19.9.1958, the High Court put its seal
of approval that the relationship of landlord and tenant existed
.from 1955 till the date of disposal of the revision application: .

. Held, that the respondent was tenant upto 19.9. 1958 when
the revision was disposed of and, thereafter, the respondent was
a licensee for a penod of three months from 19.9.1958 granted by
the .High Court to the defendant tenant to vacate. The tenant was
in the position of a licensee as per the permission of the High

Court, i.€. upto 19.12.1958 and not as a trespasser. The adverse“ '

possession, if any, could not have started before 19.12.1958. The
suit filed on 5.8.1970 was well within 12 years. The adverse
possession did not start earlier.

Where first eviction case was filed by the purci'laser in
1969, the respondent tenant filed a counte: affidavit étating that
he was the owner of the premises and had . prescribed tltle by
adverse possession; -

In the Supreme Court of India.

Civil Appeal No. 755 of 1997, (From the judgment and order daled 29.10.1991
of the Himachal Pradesh High Court in S.A. No. 70 of 1977) .

'
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Held, that the present suit is not one for execution ol the
eviction order passed in the first rent control case. The High Court
was wrong in treating the instant suit as one "virtually execution
of the order of eviction passed in.the earlier rent control casc.

hence the bar under section 47 of the Code of Civil Procedure.
1908 cannot apply. o '

Held, further, that the judgment and decree which was
passed in a previous suit undér the Rent Control Act by which it
~was held that-respondent was tenant and that hé was required (0
vacate the premises on or before 19.12.1958, would not .bar a
ﬁ:e$h suit for recovery of possession from the {éhant as the tenant
had hot acquired title over the property by adverse possession.
o K'QLLi Ali v. Chindan and Anr 1) ,
~ Amina v. Ahmad (2}—held to be correctly decided.
Appeal by legal representative of the original plaintili’

The facts of the case material to this report are sel oL
in the judgment of M. Jagannadha Rao, J. '

[

Seera_!'. Bagga, Ms. Shureshiha Bagga, Advs, for the apf)ellant.
‘ Atul Sharma, V. Balgji, E. C, Agrawala, Advs. for thc
- Respondents. ' ' 3

‘M. JAGANNADHA RAO, J.
”pléiriti’;‘?’lse ag}éellant is the legal representative of the ox’faf,in‘al
HIUIE 511 R.C.- Chopra in the suit bearin ‘s s
on the file of the Se g Suit No. 25/1 of 1970

‘ it or nior Sub-Judge, Simla Distri i it
State of Himachal Pradesh. The Jct Simla, in the

Sri .R.C. Chopra for possession and Rs. 610/

. j a new uesti
present suit was not mainta question, naim

Serhat the
w Inable in view of Seetion ‘
Civil -Proce . W ol Sectiop 17 he
(?gcl@ af ‘LI\H Procedure, as it stood before the 1978 v 17 of t
The plamijil dies on 22.10.85, - /6 Amendment-
M

o o st

f . N
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appeal. The appeal by Special Leave has been preferred by the
plaintilf's legal representatives.

The property in question belonged originally to one Dewan
Chand Bhatia of Simla and the present plaintiff Sri R.C. Chopra
purchased the same on 18.6.1957 by way of a registcred sale
deed. It appears that the plaintiffs vendor Sri Bhatia uranted a
lease in favour of the respondent-defendant on 10.2.1952. Later.
Sri Bhatia filed an eviction petition on 19.7.1955 under Scction 13
of the East Punjab Urban Rent Restriction Act, 1949 on various
grounds. The respondent denied the relationship of landlord and
tenant. The said contention of the tenant was accepted and the
eviction case was dismissed by the Rent Controller, ,Simla on
25.9.1958. The landlord Bhatia's appeal before the Appellate
Authority ‘succeeded and appeal was allowed on 30.9.57 holding
respondent was a tenant and that gr ounds existed for his eviction.
(It was during theé pendcncy of that first appeal that the present
plaintiff purchased the property from Sri Bhatia on 18.6.1957,
subject to the decision of the .appeal). The respondent-tenant filed
a revision in the High Court on 2.1.1958 contendihg that he was
not a tenant and seeking stay of dispossession which was grarited
on 15.1.1958. Ultimately, the revision was dismissed by the High
Court on 19.9.1958 holding that the respondent was a tcnant.
Three months time was granted for vacation of the premises. The
eviction order was not executéd for quite some timc¢ but the
present suit was filed by the appellant (purchaser [rom Mr. Bhatia)
within 12 years from 2.1.1958, the dlsmlssal of the tenant’'s
revision.

It is the case of Sri R.C. Chopra the present plaintitl’ that
as a purchasel from Sri Bhatia, by sale deed dated 18.6.1957 he¢
tried to evict the respondent but that the respondent entreated.
that he be not evicted. The present plaintiff was in Government
service and was at Bombay and was being transferrcd from place
to place. Therefore, it is said. the plaintiff agreed afresh to allow
thé respondent to continue .as his tenant. But, it is said. thc
respondent was not paying rent and this led to the appellant
" giving a notice on 24.7.1969 to the respondent for eviction and
demanding arrears of rent. There was no reply from the respondent. -

At that stage i.e. after 24.7.1969, admittedly. Sri R.C.
- Chopra the present plaintiff filed a {resh eviction petition against
the respondent, under the East Punjab Rent Restriction Act, 1949.
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- In that eviction case, the respondent filed a counter contending
that he was. not a tenant, and that he was not liable to pay any
arrears of rent and that he had acquired title by adverse possession.

The present suit for-possession based on title was therefore
filed on 5.8.1970 and also seeking Rs. 610/- as compensation for
use and otcupation. The respondent filed written statement claiming
adverse possession on the lines of his counter in the second

~ eviction petition. The appellant filed replication on 28.10.1970. The

- appellant amended the plaint claiming compensation for a period
of 3 years from 3.8.70 to 3.8.73. The trial Court and the first
Appeliate Court, decreed eviction and rejected the plea of adverse
possession because the suit filed on 5.3.1970 was within 12 years
from 19.9.1958. on which date the earlier Rent Control Case
bet\&cen the respondent and the plaintiff's vendor, Sri Bhatia was
conc]pded by way of dismissal of the tenant's revision.

On appeal by the defendant, the High Court of Himachal

Pradesh, raised a new point which was not raised in the lower
courts and held that the present suit was one,

| “in reality”, in the
-nature of execution of the earlier eviction order in the rent control
‘case filed by Mr. Bhatia before the Rent Controller and that 4
therefore, thxfs suit stood barred by Section 47 of the Code of C}{zil
Procggt}re since all matters concerning the exacution satisfaction |
and discharge of the previous suit were to ’ |

iof be agitated in the
-execution proceedings in the i

' ‘ previous ev !
a separate suit, o ' iction matter and not by

fresh cause of action, namely this suit w

the denij
counter filed in the second evi nial of Mr,

' ction case of 19
the adyersé possecssion starte

69. Assumi at
o 1Ok . d. it could not Wi
thaxl 1.%.‘;;,1958 when the ten

have started earlier
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On the other hand. learned counsel for the respondent.
contended that the question of adverse possession of limitation of
12 years apart. the basic objection was that the suit was not
maintainable in view of Section 47 CPC inasmuch as this suit was
in the nature of execution of the earlier eviction order obtained by
the plaintiff's vendor, Sri Bhatia. against the respondent in the
rent control case. The limitation, it was said started from the date
of purchase by the plaintiff Sri R.C. Chopra on 18.7.57 because
Sri Chopra did not get himself impleaded as a co-plaintiff in the
earlier eviction case filed by Sri Bhatia. It was contended that in
any event., the decree for eviction in the earlier case became
executable even as on 30.9.57 when the Rent Appelldate Authority
allowed Sri Bhatia's appeal and ordered eviction. The plaintiff
could exclude only the period from 15.1.58 to 19.9.58 when the
respondent obtained stay of eviction from the High Court. Therelore,

the present su1t was both not maintainable and was also barred
by ume

On thec . above contentlons. the following points arise for

consideration :
~ (1) was the High Court right in entertaining a new point for

consideration in the Second appeal and treating it as a ‘substantial
question of law’ and allowing the appeal on that ground ?

(2) Did limitation start against the appellant from 18.7.57
" when plaintiff purchased from Sri Bhatia or from 3.9.57 when the
Rent Appellate Authority, in the earlier case ordered eviction in
favour of Sri Bhatia ? ‘ . ,

(3) In any event, was the present suit “in reality” onc in.the
nature of execution of the first rent control eviction order obtained . .
by the' plaintiffs vendor Sri Bhatia against the respondent and
was it therefore barred by Section 47 CPC ? ' ,

(4) If the order for eviction in 4the rent control case was not
executed within limitation, could a fresh suit lie for eviction and
was it be barred by Section 47 CPC ? ’

POINT NO. 1

Learned counsel for the appellant placed reliance on the
decision of this Court in Kshitish Chandra Purkait Vs.. Santosh
Kumar Purkait and Ors, (1) to say that under sub-clausc (5) of
Section 100 of the Code of Civil Procedue. as amended in 1976.
the Second Appéllate Court - could not have taken up a ncw
(1) (1997) 5 S.C.C. 438, +_ -
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question of law without stating whether it was a substa tial -
question of law: ‘

We do not think it necessary to decide this point because
‘we feel that this appeal can be disposed of in favour of the
appellant on ‘Points 2. 3 and 4, even assuming that the point
raised by the High Court under Section 47.CPC.isa substantial
question of law. o

POINT NO. 2 :

- We shall here assume that after the dismissal of the

x:evision:petition on 19.9.58 of the respondent, there was No fresh

lease between the present plaintiff and the respondent in 1959
even though it was 'so contended in the present plaint.
In our view, during the period’ of 3 mionths from 19.9.58
granted by the High Court in the rent control casc to the
respondunt to vacate. the respondent was in the position of a
licensee as per the permission of the High Court i.e. upto 19.12. 1958
and not as a trespasscr. ' :

In the earlier Rent Cont r;il casc {iled by the present plaintiif's
vendor, Sri Bhatia on the hasis of icnancy, even though the said
relationship was denied by the respondent and the Rent Controller
accepted that plea of the tenant. the Rent Appcllat
declared that there was in fact. a 1‘elationsﬁip of landlord and

tenant between the parties and ordered eviction on 30.9.57. I

i e ) n our
view. the said declaration as to the nature of the relationship

gztt\;e::f.?m Bhatia and 'Fhe respondent would be effective from the
here colullzg Oft the eviction case on 19.7.55 by Sri Bhatia. tence,
because thenie:eoagy adverse possession from 19.7.1955 merely
1955 e © P n‘- Cflt denied his relationship -as tenant from’
confirmed ih::rsstaf:l“cg}mé case. When the High Court in revision
19.9.58.. the High Co:jlrczlng of the Rent Appellate 'Authority on
relationship of 1 urt too put its seal of approval that such a
: ip of landlord and tenant existed from 1955 till t .

of disposal of the revision petition. We are ‘therefore c:m tlhe ? ?}te

: ‘ . clearly of tI?

e Authority

view that the respondent was a \e
v ‘tenant upto 19.9 '
re.:y‘xsmn was disposed of and, that thereafter th;e 4.1‘15558 e e
“a licensce for a period of 3 months upto 19.12.1958 p’?‘gdendt orec

2. . The adverse

possession, if any could never hav

. ’ e therefor ; .

19.12.1958. The suit filed 6n 5.8.1970 was inmt?mStdrted. before
’ e.

It was$, however, argucd for

. . . r the respon “that th

relationship of landlord and tenant stood detefmoinnc:a?t u;gtg . ';
! on 30.9.57.
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: again
tenant
atroller,
atutory
FEVISIULL waae oo a dgiven
case the Rent Controller may pass an «... and in
‘another case, the Appellate Authority may do so and in yet
another case the revisional authority may pass the eviction order.
It n{ay also be that, in a particular case, there is a remand order
at some stage and the authority to which the matter is remanded
might come to a conclusion different from the one it arrived at - -
before remand. Throughout the proceedings. the relationship as
tenant continues till the eviction order; is passed by thec appellate
or statutory revisional authority. The relationship does not go on
oscillating during the pendency of the proceedings depending
upon whether- eviction is-granted or not in between. In that view
of the matter, the contention for the tenant that the relationship
ol landlord and tenant came to an end on 30.9.1957 when the
landiord's appeal was allowed by the appellate authority and that
there was. no such 1clat10nshxp during the pendency of the
tenant’s statutory revision till 19.9.1958, must stand rcjected.
We finally come to the contention that at any rate the
respondent’s adverse possession started as against Mr. Chopra
(purchaser from Mr. Bhatia) from the date of sale by Sri' Bhatia to
the plaintiff on 18.7.57, inasmuch as Sri R.C. Chopra did not get
-impleadé‘d in the first eviction case soon afier his purchasc. We
‘are unable to agrec. Mr. Chopra's purchase was subject to the
result of the litigatior” between the vendor Sri Bhatia and the
respondent. That would mean ‘that the plaintiff's right to possession
of the property purchased, was by agreement with the vendor,
dependant upon the result of the pending proceceding and the
plaintiff had no immediate right to possession. The defendant
continued to be in the ;}ositi.on of a tenant vis-a-vis the vendor and
vis-a-vis the premises even after the plaintiff's purchase. If the
respondent was a tenant of the premises till the revision was
disposed of, he could not claim that hg was in adverse possession
against Mr. Bhatia or against Mr. Bhatia’'s vendee when the latter
had no right to immediate physx‘cal possession. ’I‘hculo;e, this
contention of the fespondc'nt. cannot. be accepted.
Thus, even if the respondent’'s adverse possession sturted
on 19.12.1958, when the three months time granted by the Iigh
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Court expired, or even if it be that the adverse possessmn stagon
ected. the suit for posses
n 19.9.58 when the revision was rej o
?ﬂed on 5.8.70 was well within 12 years. The adverse possessl

t.
did not start earlier. Point 2 is decided in favour of the appellan

" POINT 3 :

Wc next come to the questxon whether the suit was nol‘-
namtamab\e under section 47 CPC as held by the High Court for
the first time in Second Appeal.

The suit having been med on 5.8.1970. before the
Amendment of the Civil. Procedure Code under Central Act 54 of

1976, we go by the unamended section 47. That section read as
follows : o
47. Question to be determmed by the Court executing decree —

(1) . All questions arismg between the parties to the suit in which the

decree was passed or their representatives, and relating to the
execution, discharge or satisfaction of the decree. shall be determined

by the court executing the decree and not by a separate suit
{2) The Court may. subject to any objection as to limitation or jurisdiction

treat a proceeding under this section as a suit or a suit as a

proceeding and may. if necessary, order payment of any additional
courl lees.

_(3) Where a quesuon arises as to whether any person is or is nol the
representative of a party. such question shau for the putposes of this
section, be determined by the. court.

Explanation : For the purposes of this sectio’n plaintiff whose suit has

been dismissed and a defendant agamst whom a suit has been
dismissed, are parties to the suit.”

It will be noticed that under sub-clause (1), all questions
arising bclween the parties to the suit in which decree was
passed, or their representatives, and relating to the exccuti‘oﬁ.

~discharge or satisfaction of the decree, shall have to be determined
by the Court executing the decree and not by a separate suit.
The High Court observed : “Reading of the entirc plaint
would show that plaintiff claimed a decree for possession by
“virtually” praying to enforce the order of ejectment and on the
basis of the plea of defendant being a tenant in the premises by
virtue of a fresh contract of tenancy”. This view, in our opinion.
cannot be accepted ‘The plaint states in para 8 as follows :

“That the defendant did not care to pay any rent of the said
quarters to the plaintiff taking undue advantage of the
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;iaintiffs absence from Simla because the plaintiff was in
Government service in Maharashtra State. The pldintiff
initiated proceedings Jor gjectment of the defendant from the
said quarters under section 13 of the East Punjab Act No.
III of 1949. on the ground of non-payment of rent in respect
of the said quarters before the Learned Rent Controller,
Simla and in the said proceedings the defendant has set up
a false and frivolous plea of ownership of the said quarters
by adverse possession. The plaintiff has, thereforc. thought
it advisable to file a suit for possession of the said quarters
by ejectment of the defendant therefrom, whose oécupation
thereof till 13-11-1958 is established as a tenant thercin by
judicial findings which are blndmg on the defendant."

The defendant admitted in para 3 of his wntten statement in the

present suit as follows :

“para 8 of the plalnt is also emphatlcally denied except the
pendency of the ejectment proceedings and the reply y
submitted thereto by the replying defendant"”
From the aforesaid averments in para 8 of the p]amt it is
obvious that the plaintiff referred to thé fresh eviction case filed by
Mr. Chopra.in 1969 the present plaintiff, after the legal notice
dated 24.7.1969. It was in that fresh rent control case that the
respondent filed a counter stating that he was the owner of these
four quarters and that he had prescribed title by adverse possession.
This plea of the plamtiff was -indeed admitted in para 8 of the
present written statement. Thus, the present suit is not one for
execution of the. eviction order passed in the first rent control case.

In .our-view, the High Court was, therefore, wrong in "
treatmg the present suit as one ‘virtually' for execution of the

order of eviction passed in the earlier rent control case. Hence the
ban under section 47 cannot apply, Point 3 is decided in favour
of the appellant.

Point 4 :

This point is crucial to the case. Now, if a suit for possession
is decreed and the decree-holder gets peossession and thercafter
there is a fresh dis;’)ossession. there is no difficulty in holding that
a fresh suit is maintainable for ejectment. bccause the fresh
trespass creates a fresh cause of action. This principle is stated in
Dhanraj Singh and Ors. Vs. Ml Lakram Kuar (1) referred to by the
(1) (1916] A.LR. (All) 163.

PR |

\
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learned S‘;ngle Judge in the judgment under appeal. But that is
not the .only situation in 'which it can be said there will be a fresh

cause of action. There can be other situations where a fresh cause
of action arises.- T

, Where an earlier decree based on.title for ejectment is not
- executed in time but a fresh suit .is however filed on the same
basis aga‘msp the same defendant. for cjectment relying on the
_earlier jude,ent. it has been held that a sccand suit does not lic.
This is basced on the pi‘inciple that no second suit lies merely on
the basis of an curlier judgment if the time for execution of the
earlier decree has become barred. The cases relied up by the High
Court in Ramanand and Ors, Vs. Jai Ram and Ors. (1). Sovani
Jena Vs. Bhima Ray- (2). Mal Singh Bika Singh and Ors. Vs.
_Mohinder Singh Mehar Singh (3) belong to this category. But. in the
pi;ésgznt case, they are distinguishable. The plaint before us is not
' based on the decree obtained in the first eviction case filed under
Lhe.cht Control law. We may add that Chhagan Lal Vs. The
Indian Iron and Steel Co. and Ors. (4) also belongs to this
category. : '

We shall next turn to cases more directly in point. These
arc where the earlier suit is based 0 '

and tenant and the latter suit is based . .
. Suil sed on title, | ] SN e
Chindan and Anr. (5) the e . n Kutti Ali Vs.

arlier Sim of 1990 was. br
P - : . . . ough >
landlord against the defendant, o1 (1e basis of a lease 'I‘&l:lc 2}’ Lhc
was allowed to become time barred as no o ( . sere

- s Xecution petiti .
ﬁ.led within 3 years. A fresli suil was filed in 1898 dnri(lf]tlon .wasr
title for eviction The Division Beng ¢ basis o

. It held @ "The de o
tenant in 1890 cannot have acquired a preseri efendants being

n the relationship of landlord

tvcover_the land upon
. “ %

him", Omission

(construétivc) res

his title independen
to sue on title in the
Judicata,
This jud i Al

ups and .do‘JN nsg.r;fr:’FE] 11(32(;1 lc }/?l; fu:fortunately. suffered several
Vallabha Valiua Reim .o o ve Judges in Vedapuratti Vs.
i deq'lgja Raja and oOrs, ) the above case was il;;c? t‘i:)VbsC

gly decided. »,In‘ that case the first suit for ! i
(1) (1921) ALR. (AN) 389, . o ‘ = rede‘w
(2) (1922) A.LR. (Pat) 407, ’
@) (1970} ALR. (P. & H.) 509,
(4} 11979) A.LR. (Cal.) 160.
(5) (1900) LL.R. 23 (Mad.) 629,
G o1 1 925 (Mad.) 300,

Uy of any letting by,
-earlier suit was not

s
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mortgage was decreed but execution got barred by time and a
second suit for redemption was held not maintainable. Then came
Mayanlutli Vs. Kunhammad and Ors. (1) (a casce relied upon in the
judgment of the High Court now in appeal before us). There the
plaintiif's father had sued the defendant on a lcase deed and
obtained a decree for possession directing payment of compensation
under the Malabar Compensation for Tenants Improvements Act.
The c.\ecutlon got barred by time and then-a fresh suit was filed
on the gcnume title. The suit was held barred following the Fuli
Bench i’n Vedapuralti and dissenting (rom Kutti Ali. One pceculiar
feature of this case which makes it distinguishable is that the
- Malabar Act Section 5 stated that, notwithstanding. the
dctermination of the tenancy. the tenant was entitled to remain in
posscssion until. cwctcd in C\CCLI'LIOI’I of the dcecree and Scction 6(4)
stated that every matter arising under SCCUOI‘I 3 was to be deemed
to rclate to exécution. That would mean the statutory tenancy
continued " cven aftér the eviction order till the compensation for
improvement was paid to the tenant.

*

But after Raghunath Singh and Ors. Vs I IansraJ Kunway
and Ors. (2) was decyd‘cd by the Privy Council, Vedapuralti stooc-
impliedly overruled. Their Lordships held in that case that when
execution of a dec»rvee for redemption was allowed to get barred. a
fresh ‘suil would lie. The important principle laid down by Lord
Russell of killowen in regard to the right to redeem was that the
“right was not barred by res. judicata”. It meant that the Full
" Bench case in Vedapuraltti which overruled Kutti Ali was no longer
good law. This position became clear when a similar question
arose bcfore a Full Bench of the Madras High Court in Viroo‘pak_shan
Vs. Chambu Nayar and- ors. (3). That was again a case of a second
suit for redemption, thé execution in the first suit having become
barred. Varadachariar J (as hc then was), after referring to the
decision of the Privy council observed that the Full Bench decision
in Vedapuralti was no longer good law and a second suit lay

"UNIESS..venieninee ..the right of redemption has been extinguished in
one of the modes contemplated by the statutes and that the mere
fact that a decree for redemption obtained on a former occasion
has not-been executed will not prevent the mortgagor [rom
"nmimaining a subsequent suit for redemption”. The result was

(1) (1918) LL.R. 41 (Mad.) 641.
2} (1934 LL.R. 56 (All) 561,
(3)  (1937) LL.IR. (Mad.) 545,
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that with the overruling of Vedapuratti, the decision. in Il{lljlgi( 4A”
revived. To the extent Mayanlautti Vs. Kunhammad (1917 i
Mad. (41) (Which -was relied upon by’ the High CI;)_ut Al
the judgment under appeal .before us) dissented from 'L;‘hat o
the said dissent would therefore no longer hold gqod. -
how, Kutti Ali still remains and governs the situation on the fact
before us. o ‘ ' o

| 'l‘iqc facts before us are again similar to thosc; in.Arjmna Yb-
Ahmad-(1). That decision is similar to Kutti Al and the said ruling ,
was followed. There the first suit was for eviction solely based,on ,
tenancy and the execution was allowed to bec.qme time b‘arred‘:. as
in the case before us. The second suit for e\nctiop based on gge
was held maintainable and not barred. Satyanarayana Rao. J. )

observed : . ' .

~On the principle of the decision in Kutti Ali vs. Chindan, 1

think that the second suit based on title is not barred...........A

~ suit pased on tenancy is very narrow in its scope and it is
unnecessary very often for the plaintiff landlord to plead his

title; it is enough for him in such a suit to prove the leasc

and the tenancy and that it was validly terminated.”

‘In that case too, the fresh suit was filed within 12 years from the
date fixed in the earlier compromise decree. The possession-during
the period granted under the compromise was treated as permissive.

A similar situation arose -again in Madhavan Variar vs.
Chathu Nambiar (2) before Satyanarayana Rao and Viswanatha
- Sastri, JJ. They observed (p. 504) that “as the cause of action in
the present suit was different from the cause of action in the

carlier suit, the decision in Mayan Kutti vs. Kunhammad, had no
application™. ~

In our view, the decision in Kutti Ali and in Amina are
- directly in point and are cofrectly decided. Both relate to an earlier
suit based on a lease when the execution of the 'dcv.'ree was time
barred and the second suit was based on title. The second suit-
was held neither barred by section 47 CPC nor by secfion 11 CPC.
So far as mortgage cases are concerned, the position stood settled
long back by the decision  of the- Privy Council in Raghunath
' Singh's case as explained in the Full Bench in'Viroopakshan. 1
fact. this Court approved the Privy Council Judgment in Raghunath
Singl =

singh _and held that a second suit for redemption was maintainabl€ .
(1) (1949) 1 M.L.J. 465,

(2) (1950) 2 M.L.J. 501.
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r redemption stood barred by limitation.
nda Palil and Ors. Vs. Shripal Balwant
ganlal Vs. Jaiswal Industries, Neemach
5 Singh and Anr. Vs. Guran Ditta Singh
18ly hold on the above line of cases that
arred by Section 11 or Scction 47 of the

ibove discussion, covered all the cases,

>urt in the judgment under appeal except

Desai Vs. Shripad Baji Carware (4). That

arly distinguishable because in the first
decree for redempuoi: which stood barred by time for execution
purposés. it was also stated that the plaintiff's “right to redeem
shall be for ever barred”. In fact, in that case, on that ground the
High Court distinguished Ramyji Vs. Pandharinath (5) where there
was no such clause. In Ramyji, second suit for redemption was held
maintainable as in the Privy Council case and Vedapuraltli of the
Madras High Court was clearly dissented. Hence Dinu Yesu Desai
is clearly distinguishable and does not apply. In principle, if the’
second suit in redemption cases is maintainable “unless the right
to redeem itself sltood barred' on the same parity of reasoning,
the second suit on title (where the earlier decree on leasce stood
ba1 red) would be maintainable “unless the title itself stood barred”.

As stated under Point 2 the second suit on title was [iled

on .5.8,70 within 12 years of the commencement of the adverse
possession on 19.12.58 i.e. before -19.12.70. The High Court was
in error in holding the suit was not maintainable.

“The result is a judgment and decree. which was passed in
a previo’us suit under the Rent Control A:t by which it was held
that respondent was tenant and that he was required to vacate the
premises on or before 19.12.1958, would not bar a fresh suit for
recovery of possession from a tenant. Reason being that the tenant .
has not acquired title over the property by adverse possession. It
is true that the appellant could have executed the decree passed
in the said suit. Hé had not executed the same on the alleged
ground that there was a fresh agreement of tenancy. Whatever
) "{1988) 3 S.C.C. 298.
() (l9B9) 4 S.C.C. 344.
Y (1991} 2 s.C.C. 523.
o (1918) ALLIR. (Bom) 34
S (191%) LR, 43 3om. 334,
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may be the position, dlfter lapse of three years. it was no.t op‘enrzi
the appellant to file an application for executing the said decrec
under thé Limitation Act, 1908. Still there is no bar under the
~ Rent Act or under the.Limitation Act, 1908. Still therc is noe l?af
urider the Rent Act or under the Code of Civil l’x'OCCQurC for filing
a suit for recovery of possession from the tenant. who had failed
1o deliver the .po‘ésession on the basis of a dceree passed against
him. Unless, ithe defendant-tenant establishes that he has become
owner of the suit preperty by adversépoésesion. the suit filed by
the owner on the basis of his title cannot be dismissed despite the
fact that Qpp\ication for the -execution of the decree passed ‘under
the Rent Act was barred after lapse of three years. The title of the
plaintilf over the suit property was not ek}inguished (1) by the act
of the parties including adverse possession, (ii) by the dccree of the
Court or (iii) -by-not executing the dccree wh'ich was passcd in a
previous suit. If there is dny agreement between the partics after
passing of the decree, permitting the tenant to continuc¢ in the
premises, he may either be a tenant, licensee or a trespasser.
Presuming that no fresh tenancy was created or license was
granted then also responderit has failed to acquire title by adverse
‘possession-on the date of the suit i.e. 5.8.1970, becausc as per the
decree hic was entitled to occupy the premises up to 19.12.1953
- as tenant. By lapse of time, plainGff has lost richt to ¢xecute the
previous décre¢ as it became time-barred but has not lost the title.
Unless the title is extinguished, second suit by the owner if filed
within period of limitation is not ‘barred.,
B We allow the appeal and restore ‘the ciecreé of the cviction
as granted by the trial Court and as affirmed by the first appellate
Court. There will be no order as' to costs in' this appeal.

RD.

Appeal all_éwed
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SUPREME COURT ‘
Before B.N. Kirpal, D.P. Mohapatra and R.P. Sethi, JJ."
| 2000
February, 4
“Union of India and others.”™
- o :
Solar, Pesticide Put. Ltd. and Another.

Customs Act, 1962 (Central Act Jio. LI of 1962) as
amended in 1991, section 27—principle of unjust enrichment
incorporated in section 27, whether applicable in respect of

imported raw material captively consumed in the manufacture of
final product.

Where at the time of import of copper scrap the respondent
sought exemption from payment of additional customs duty viz
countervaling duty (CVD) which was available under customs
Notification No. 35/81 CE dated 1.3.1981 but at the time of
clearance this duty was paid and subsequently, the respondent
filed an appliqation for refund. of additional customs duty paid at
the time of import of copper scrap claiming benefit under the
dforesaid notification of 1.3.1981, which was rejected by the
Assistant Collector Customs holding that the copper scrap was
correctly assessed to CVD which was reversed by High Court of
Bombay which allowed the writ application of respondent;

Held, that the High Court has not correctly interpreted the
relevant provisions of the Customs Act, 1962 as amended in 1991
and the principle of unjust enrichment incorporated in section 27
of the Customs Act, 1962 would be applicable in respect of
imported raw material captively consumed in the manufacture of
final product.

Solar Pesticides (India) lelted vs. Union of India. (1)—:
overruled.- ‘ o ‘

' Bhadrachalam Papaperboards Ltd. v. Gout of Andhra Pradesh.
(2)— distinguished.

Case laws discussed.
Appeals against the Judgment of Bombay ngh Court

In the Supreme Court of India.

Civil Appeal No. 921 of 1992 with Civil Appeal Nos. 5688- 89/95 1565 2711,
4381, 5407-09 6261 and 6113 of 1999, 16890, 16894, 16885 of 1996 and WP
(C) No, 189 of 1993. - : '

(1) (1992) 57 E.L.T. 201

(2) (1999) 106 E.L.T. 290 (S.C.)

»n



VbL. LXXX (2) THE INDIAN LAW REPORTS 49

‘The facts of the cases material to this report are s?*—
out in the judgment of B.N. Kirpal, J. :

KIRPAL, J.

Whether -the doétrine of unjust em“ichment is applicablq in
respect of raw material imported and consumed in the rr?anuia?ctm.‘e :
of a final product is the question which arises for consideration in
these appeals. .

'In order to decide the aforesaid issue, we need refer to the
facts in the case of Civil Appeal No. 921 of 1992 filed by the Union

" of India against Solar Pesticide Private Limited (hereinafter referred
to as ‘the respondent). The respondent imported copper scrap for
use as a raw material in the manufacture of copper oxychloride.
At. the time of import of copper scrap the respondent sought
cxemption from payment additional customs duty (also known as
countervalling duty or CVD) which was available under the Customs

. Notification No. 35/81 CE dated 1.3.1981. At the time of clearance
this duty was paid, subsequently, the respondent filed an
application for refund of additional customs duty paid by it at the
time of import of copper scrap claiming benefit under the alorsaid
exemption WNotification of 1.3.1981. The Assistant Collector of

Customs. by order dated 16.2.1985, rejected the claim and held
that the'imported copper'scrap was correctly asscssed to CVD @
Rs. 3,300/- per M.T. ‘

Three years after the rejection of the said claim, a writ
n was filed-by the respondent in the Bombay High Court. 1t
‘was claimed therein that the aforesaid exemption Notification gave
complete exemption from payment of excise duty of copper {or use
4n the manufacture of chemicals, Hence, when copper scrap was.
imported for use in the manfacture of chemicals, additional

customs .duty (countervalling duty) could not be levied on copper
scrap so imported. : |

petitio

’I.he High Court accepted this contention and came to th¢
conclgsmn.tha’; the refund application of the “CSPOﬁdemﬁ‘ha\d been
wrongly rej¢¢ted. The Iigh Court then considered the contentior
raised on behalf of the ¢ustoms authorities_that the claim fof
refund will have to be decided keeping in view of the amendment$
which had been carried out in 1991 to the Customs Act.. 1962
(hercinafter referxfed toas ‘the Act). It was submitted that w.ith‘thc
introduction of sub-section 2 of section 27 of the Act fof
rgfund could be ent ct, a claim

ertained if the importer was able to prove tha!
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he had not passed on the mmdence of such duty to any other
person. In other words, the submission was that the ref:nd of
duty, the incidence of Wthh has already been passed on to_other
person. would result in unjust enrichment and in view of the
amendments made in the Act, such unjust enrichment is not
permissible.

The amendments which were made in the Act, inter alia,
sought to provide that the manufacturer or importer of goods shall
not be entitled to refund of duty of excise or, as the case may be,
the duty of customs. if he has already passed on the incidence of
such duty to the buyer. The burden of proof that the incidence of
the duty has not been passed on to the buyer shall be on the
person claiming the refund. The High Court. on mterpretmg
Sections 27, 23C and 28D of the Act, came to the conclusion that
the question of unjust enrichment would not arise in the case of
captive consumption of the imported raw material. According to it,
the question of unjust enrichment would arise under the amended
Act when refund is asked for by a person who has sold the
imported goods and in the process, had directly passed on the
burden of duty to the buyer. This, according to the High Court,
was clear from clauses (a), (b) & (c) of the proviso to Section 27(2)
read with the presumption contained in Section 28D of ‘the
amended Act. , .

In this appeal. there is ‘no dispute with regard to the
question as to whether the respondent was entitled to get the
benelit of the exemptlon notification with regard to the payment of
the countervailing duty. We, therefore, proceed on the assumption
that the decision of the I-hgh Court that the respondent was
entitled to the said benefit was correct and it would normally be
entitled to refund of the said duty which it. had paid.

On behalf of the appellant, the learned Attorney General
contended that a Nine Judges Bench of this Court in MajatlalA'
Industries Ltd. Vs. Union of India (1) has upheld the validity of the .

He submitted that the perusal of
amended Section 27 of the Act. e
sub-section 2 of Section 27 of the Act shows that onus was on t
; . sed on the incidence of duty
importer to prove that he had not pas v A
to any other person before he c0uld claim. refund o e amoun

of duty paid by him.
Learned counsel appearing on behalf of the respondent in

this appeal, however, contended that sub-section 2 of Section 27

1 (19971 5 8:C.C, 536.
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of the Act cannot be read in isolation. The said provision has to
be read with Sections 28C and D of the Act and the principle of
ﬁnjust' enrichment could. not apply in the case &o.f captive
" consumption of the imported raw material.

Before considering the rival contentions it is‘necessary to
refer to the relevant provisions of the Act after its e}lfnendment in
1991. Section 27, 28C .and 28D read as under :

duty—
0)

@

ia)

(b

«27. Claim for re"fundAOf'.. duty :- (1) Any person claiming refund of any

paid by him in pursuance of an order of assessment, or

borne byv him, may make an application for refund of such [duty and
! interest, if any, paid on such duty] to the [Assistant Commissioner of
Customs-
'in the case of any import made by any individual for his personai use
.of by Government or by any educational, research or charitable
‘insiiitution or hospital, before the expiry of on/e year.

in any other case..before the expiry of six months, from the date of
‘ payment of ([duty and interest, if any. paid on such duty] {in such
form and mannerlas may be specified in the regulations made in this

- behall and the application shall be aécompanied by such documentary

or other cvidence (including the documents referred to in section 28C)
as the applicant may furnish to establish that the amount of [duty

~ ..and,_ interest, if any, paid on such duty] in relation to which such

£
E inerdenee of such [duty and interest, if any,

'Vrvl'unrllﬁ.claimed was collected from, or paid by, him and the ‘A

SR paid on such dutylhad
" nvt.been passed on by him to any other person.

Pro‘yi.d‘eggthht where an application for refund has been méde before
the " cammencement of the Centrat Excises and Customs Laws

(Amendment) Act, 1991, such application shall be deemed to have

been made under ;hi;; sub-section and the same shal) be dealt with

B in acco’rdance.wlth. the: Provisions of sub-section 2y :

Provide‘d:further that the limnitation of one year or six months as the
cas'e may be, shall not apply where any [duty and interest, if any.
paid on such duty} has been paid u ' '

nder protest.
[Prov;ded also th

videc ‘al in the case of goods which are exempt from
payment of duly by a special order issued order sub-section (2) of
section 25, the lunitation of one year or six months, as the case way
be, shall be computed fromi the date of issue of sL.xch order.]

lExplaﬁallon 1.}

-For the purpose of this sub-section, “the date of'
payment of [duty interest if any,

paid on such duty], in relation 10 @
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person, other.than the importer, shall be construed as “the date of

purchase of goods" by such person.

[Explanation [I.-Where any duty is paid provisionally under section

18, the limitation of one year or six months. as the case may be, shall
be computed from the date of adjustment of dutly after the final
dssessment thereof ]

If, on’ receipt of any such applicahon the [Assnstant Commissioner of

. Customs is satisfied that the whole or any part of the [duty and

interest. if any, paid on such duty] paid by the apphcant_ is refundable,
he may make an order accordingly and the amount so determined
shall be credited to the Fund :

Provided that the amount of [duty and interest. if any, paid on such

dutyl as determined by the [Assistant Commissioner of Customs]

under the foregoing provisions of this sub-section shall, instead of

being credited to the Fund, be paid to the"applicant. il such amount

is relatable to.

(a)-

* (b)

K ic) ’

{d)

"(el

0

the [duty and interest, if any };aid on such duty| paid by the i

importer, if he had not passed on the incidence of such [duty

and interest, if any. paid on such duty] to any other p‘erson}

the l[duty and .interest,
made by an individual

if any, paid on such duty] on imports

for his personal use;

the [duty and interest, if any, paid on such duty] borne by the

the export d}.\ty as specifled in section '26;

:drawback of duty payable under sections 74 and 75!

the [duty and interest if any. paid on such duty] come by any

other such class of applicants as the Central Government may,

by notification. in the Official Gazette strictly.

Provided further that no notlﬁcation under clause (1) of the first

-provnso shall be issued unless in the opinion or the Central

Government the incidence of [duty aﬂd interest, if any paid on

such duty] has not been passe{d on by pe

other person.

28C : Price of goods to indicate the amount. of duty
) Not\mthstanding anything contained in this A

rsons concerned to any

ct or any other law

for the time being in force, every person. who is liable to pay

" dity on any goods shall, at the

prommently indicate in

time of clearance of the goods

all the documents relating to assessment’

s

- buyer, if he had not, passed on the incidence of such [duty and
interest, if any, paid on such ‘duty] to any other person.

paid thereon.
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sales invoice and other like documents, the amounts on such ‘
auty whichr will form pa{rt of the price al which «ieh gowds are
to be. ' i :
28D. Presumption that incidence of duty has been pasked on to
the buyer :— Every person who has paid the duty on any goods
wreles this Act shall, unless the contrary is proved by him; be -
‘dccmcd to have passed on the full incidence of such duty to the

buyer of such goods.

"The validity of Section 27 of the Act and the interpretation
of the same came up for ‘consideration before this Court in
Mafatlal’s case (supra). While upholding the validity at page 631.
It was observed that- “"the situation in the case ol captive
consumption has not been dealt with by us in this opinion. We

leave that question opgn“. It is this question which has now come
up for consideration in the present appeals.”

The first proviso to Section 27(1) deals with cases where
application for refund had been made before the commencement
of the Central Excise and Customs Laws (Amendment) Act, 1991.
According to this proviso, such an application for refund shall be '
dealt with in accordance with the provisions of sub-section (2). In
the present bunch of cases, we are concerned with the import of
raw material where payment of duty had beeh made and
applications for refund were made prior to the commencement of

the Amc.zndment Act, 1991._A11 such applications are required to be
dealt with in accordance with the provisions of sub-section (2) of
. Section 27 of the Act, '

of a Cis-.u b.:' ectiofn (1) of Section 27 of the Act provides for making
aim for r . ;
o r refund of duty, in certain cases duty and interest.

the p.criod of limitation within which such a claim has to be
made. This sub-section, inter alia

| . provides that the applicant will
?aveh%ol ciabhsh thgt the amount of duty and interest in relation
o which .t e refund is claimed was collected from. or paid by. him
and the incidence of the duty and v, he v

) interest, if any,
passed on by him to any other person. Su ny, had not been

| . : . b-section (2) of Section
27, whxch applies in the present case, provides that if the
Assistant Commissioner is satisfied that wh

. . ole.or a - - -

accox'dingly to_that effect and the amount so determined shall be
credited to the fund. The word “fund” means, accor‘ding Lo S:ction
2 (21A) of the Act, the Consumer Welfare F

nd established under
Scction 12C of the Central Excises and Salt Act 1944 e
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Clause (a) of proviso to sub section (2) of Section 27 of the
Act however stipulates that the amount of refund whicli .5 found
due will not be credited to the fund and shall be paid to the
applicar{t. inter alia, if such an'amount or refund is relatable to
the duty and interest which has been paid by the importer and if
he had not passed on the incidence of the same to any other -
person. In other words if ‘it cannot be shown that the duty. in
, respect of which refund is claimed, had not been passed on to any
other person then in such an event the amount of refund duec will
be credited to the fund. . . ~

Sections. 28C and D of the Act have been included in the
new Chapter VA whose heading is “indicating amount of duty in
the price of goods etc. for the purpose of refund”. Section 28C -
makes it obligatory on other person who is liable to pay duty on
any goods to, at the time of clearance of goods, indicate in the
documents relating to assessment, sales invoice and other like:
documents the amount of such duty which will form part of the
price on which such goods are to be sold. Section 28D contains
a presumption that incidence of duty has been passed on to the
buyer,.but this presumption is rebutable. In the absence of proof
of'such duty not having been passed on to the buyer, Section 28D
provides that the amount of duty, in gespect to which refund is
claimed. was collected or paid by him and incidence of such duty
had not been passed on by him to any other person.

The use of the words “incidence” of such duty......." is
significant. The words “incidence of such duty” mean the burden
of duty. Section 27(1) of the Act talks of the incidence of duty
being passed on and not the duty as such being passed on to
another person. To put it differently the expression “incidence of
such duty” in relation to its_being: passed on to another person
would take it within its ambit not only the passing of the duty
direct‘ly't:o another person but also cases where it is passed on -
indircctly. This would be a case where the duty paid on raw
material is added to the price of the finished goods which are sold
in which case the burden or the incidence of the duty on the raw
material would stand passed on to the purchaser of the finishcci’
product. It would follow from the above that when the whole or
part of the duty which is incurred on the import of the raw
Mmaterial is passed on to another person then an application for
refund of such duty would not be allowed under Section 27 (1) of

the Act.
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Section 27(2) of the Act, as alrcady noticed, deals with the
cases where application for refund had been made prior to the
amendment of the Act in 1991. Sub-section (a) of the proviso is
similar to the provisions contained in Section 27(1) of the Act i.e.
refund of duty paid by the importer will be allowed if he had not
passed on the incidence of such duty to any other person. Section
28C of the Act would have reference to those goods which are
cleared and would undoubtely have no application to the cases of
the captive conisumption. It is respect of those goods which are
cleared that Section 28C requires a person clearing the goods to
indicate the amount of duty paid thereon which form part of the
price at which such goods are to be sold. It is not possible to
accept the contention that because Section 28C of the Act cannot
be applicd in the cases of goods imported for captive consumption,
therefore, the principle of unjust enrichment would not be applicable
in such cases. As we have already indicated, Section 27 of the Act
has been re-cast with the amendments made in 1991 and the said
section does not necessarily have to be read in conjunction with
Sections 27C and D of the Act. If the incidence of duty paid on the
imported raw material has not been passed on to any .other
’person. then by virtue of proviso to Section 27(2) of the Act in the
case where application for refund had been made prior to 1991.
refund due on the duty paid would be given to the applicant.

Even though in Mafallal's case (supra) the question with
regard to captive consumption was left open, this Court was called

upon to interpret Section 27 of the Act. After discussing and

deciding the various contentions which had been raised. the
majority judgment of Jeevan Redd

Y. J. under para 108 at page
331 for the sakfz of convenience set out the propositions which
owgd from the judgment, With regard to claim for refund, at page
633 it was observed as follows : |
O(Eﬂt)hfg Z}a:m for refund, whether made under the provisions

Cl as contemplated in Pro ositio L
suit or writ petition i o % o above or in 2

th

re?urt])zrdeln. of duty to another person/other persons. His
tb]‘*hc aim shall be allowed/decreeq only when he

establishes that he has not pPassed on the b he

duty or to the urden of t

. as the cas¢
may be. Whether the claim for réstitution is t
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constitutional imperative or as a statutory requirement it is
neither 'an absolute right nor an unconditional obligation
but is subject to the above requirement, as explained in the
body of the judgment. Where the burden of the duty has
been passed on, the claimant cannot say that he has
suffered any real loss or prejudice. The real loss or prejudice
is suffered in such a case by the person who has ultimately

"“bome the burden and it is only that person who can
legitimately claim its refund. But where such person does
not come forward or where it is not possible to refund the
amount to him for one or the other reason. it is just and
appropriate that that amount is retained by the State i.e. by
the people. There is no immorality of impropriety involved
in such a proposition.

The doctrine of unjust enrichment is a just and salutary

doctrine. No person can seek to collect the duty from both

ends. In other words, he cannot collect the duty fr‘om his
purchaser at one end and also collect the same duty from
the State on the ground that it has been collected from him
contrary to law. The power of the Court is not meant to be
exercised for unjustly enriching a person. The doctrine of
unjust enrichment is, however, inapplicable to the State.

State represents the people of the country. No one can

speak of the people being unjustly enriched.”

We are of the opinion that the aforesaid observations would
be applicable in the case of captive consumption as well. To claim
refund of duty it is immaterial whether the goods imported are
used by the importer himself and the duty thereon passed on to
the purchaser of the finished product or that the imported goods
" are sold as such with the incidence of tax being passed on to the
buyer. In either case the principle of unjust enrichment will apply
and the person responsible for paying the import duty would not
be entitled to get the refund because of the plain language of
Section 27 of the Act. Having passed on the burden of tax to
another person, directly or indirectly, it would clearly be a case of
unjust enrichment if the importer/ seller is then able to get. refund
of the duty paid from the Government not withstanding the
incidence of tax having already been passed on to the purchaser.

Learned Counsel for the respondent had also contended
that in cases of captive consumption of imported goods, it would
be impossible for the assessce to establish whether the duty
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compondnt has been passed - on tci the buye.rs olff tgcmf:;l]f;ii
products or has been borne by»the importer himse 3 i tc‘-'ﬁas
proving that the incidence of the duty borne by the impor >
.. not been pdssed on to the purchaser of the finished prodm.:t c X
be no ground for interpreting Section 27 differently. It is ~n?t
possible that in no case will an importer not be able to prove th.d ~
the incidence of the dutly imposed on the imported raw material
has not been passed on to any other person. In fact in Civil Appcal
No. 4381 of 1999 filed by the Commissioner of Customs agail’lst
M/s.-Surya Roshini Limited the importer had produced certificate
from the Chartered Accountants giving details of costing of the
final product and the Commissioner (Appeals) found as a fact that
the component of excess customs duty paid on t}'xe importéd raw
material had not gone into the costing of the finished product.
Without going into the ‘correctness qf this finding we wish to
emphasize that even in cases of captive consumption, it should be
possible for the importer to 'sh‘ow and prove before the authorities
conbe;’néd that the incidence of duty on.the raw material. in
respecet of which refund is claimed, has not been passed on by the
importer to any body eclse. .
The High Court in considering the question of the
applicability of the doctrine of unjust enrichment had relied upon
-the decision of this Court in HMM Limited & Anr. Vs. Administralor,
Bangalore . City Corporation, Bangalore and Anr. (1). That casc .
pertained to the lavy of octroi on goods on their entry into the city
limits. Octroi had been collected on the said goods even though
thére was no use or consumption within the ‘Minicipél_ limits. This
Court held that the amount of octroi paid was refundable. In this
context a contention had been raised on behalf of the Corporation
that refund could noét be given because there was a possibility of
undue enrichment of the clairmant. This Court did not acgept this
contention and.came to the conclusion that octroi was a duty on
the entry of raw material which was payable by the producer or
manufacturer. It was not the duty on going out of the finished
P"OdUCt§.in respect Of"Which the duty might have been charged or
added to the costs passed on to the consumers. This Court then
concluded that

"in such ‘a situation, no’ question of undue
enrichment’ can possibly arise in this case”.

This decision is thus
clearly not applicavb]e ‘in the present case where the qucstion of
unjust enrichment doés arise. K :

{1) (1989) Supp. 1 S.C.R. 353.
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In Sate of Rajasthan and others Vs. Hindustan Copper
Limited (1), this Court accepted the averment made in the affidavit
on behalf of the assesee to the effect that the excess duty paid
on rectified spirit, in respect of which refund was claimed,. had not
been passed on to any consumer of the final product. It is in view
of this that this Court held that the principle of unjust enrichment
did not apply. Lastly, our attention was drawn to the casc of
Bhadrachalam Paperboards Lid. Vs. Goul. of Andhra Pradesh (2).
In this case claim was made for refund of sales tax which had
crroncously been paid. The High Court had denied’ the refund as
it was of the view that the assessee must have passed on the
burden to the consumer, thereby applied the principle of unjust
cnrichment. Allowing the appeal of the asscssee. this Court held
that the I-_Iigh Court was not right in presuming that the burden
of tax had been passed on to the customer. This Court further
held on facts that the question of appellant therein passing on the
tax liability to the consumer did not arisc. This case, therefore,

-can be of no assistance to the respondent.

. For the aforesaid reasons, we hold that the High Court has
not couec(ly mterpreted the relevant provisions of the Customs
Act and, in our opinion, the principle of unjust cnrichment
mcorporated in Sectxon 27 of the Act would be: applicable in
respect of 1mpoxted raw material and captively consumecd in the
manulacture of a final product. Whether the incidence of the duty
had been passed on'to the consumer was not decided by the High
Court in Solar Pesticide's case (supra] because in its gpinion the
principle of unjust enrichment -could. not apply to the -cascs of

captive consumption. In the case of Solar Pesticide Puvt. Lid.
therefore., we do not go into this question whethet the mmdencc
of duty had not been passed on by the respondent. This appeal is,
accordingly, allowed and the impugned judgment of ‘the” High
Court is set aside, the effect of which be that the writ petltlon filed
Ly the Solar Pesticide Pvt. Ltd. stands dismissed. Writ Petition (C)
No. 189 of 1993 filed by M/s Solar Pesticides Private in this Court
also stands dismissed. No costs.

Civil Appeal No. 4381 of 1999

In the abovec-noted matter the respondent had imported
prime quality hot rolled steel in colls on which duty was paid. A
Clalm was made for the refund of the duty on the basis of the

11) (1998) 9.S.C.C. 708.
(2)- (1999) 106 E.L.T. 290 (S.C.)
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‘ élassification of the goods. Ultimately the respondent succeeded
and the Collector {(Appeals) Bombay directed the refund of the
excess duty paid. 13 applications for refund were filed and the
Assistant Collector grouped them as follows.

(i) Claims based on bill of entries at serial number 1-6 in

the list which were received by the 'department on
22.6.1989. '

(i) Claims relating to bills of entries at serial numbers 7-
' 9 and

. (il) Claims arising out of rest of the 4 bills of entries.
With regard to the first category the Assistant Collector held that
the claims were barred by limitation. Claims falling under the
second category were held by him-to be not maintainable in view
of the principle of unjust enrichment and the claims made under
the third category were held to be pre-mature. Before the Assistant
Collector, * the respondent had produced a certificate from its
Chartered Accountant in an effort to show that the duty, in
‘respect of which refund was being claimed, had not been passed
on to their customers of finished products. The Assistant Collector.
however, came to thé conclusion that the said certificate did not
~cstablish that the duty had not been passed on to the customers.

The Collector (Appeals) set aside the order of the Assistant
Collector and ‘directed the refund of duty amount of Rs.
85.71,688.34. In arriving at this conclusion the Collector (Appeals)

~accepted the certificate produced by the respondent from their
Cost Accountant who had certified that the respondent had not
included the excess duty amount, in respect of which refund was

being claimed, in the costing of their finished products. The
Collector (App

eals} having accepted the said certificate allowed the
refund. S ‘ :

was ‘Cli'g:fisiz\;er};ue filed» an appeal before the Tribunal. The appeal -
Bombay High C ' ﬂ?g Tribunal by following the decision of the
India (1 g .o’urt in §olar Pesticides (India) Limited Vs. Union of
dia ). a‘demsmn. Wwhich we have now held was not correct. The
Z: tl),lunr‘lzlsf . n.ot g0 into the question whether in fact“there \A;ould
oaid, JThiS egrlchment in the event of refund being ordered to be

uestion requires adjudicatio -
‘ n b ;
reasons stated ' Yy Tribunal. For the

on ' above, the decision of the Tribunal in Solar
Posticides (India) Limilted that the principle of unjust ém’ichment
does not apply to the cases of captive consumption is obviously
{1) {1992) 57 E.L.T. 201. )
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incorrect. We, therefore, allow this appeal, set aside the judgnient
of the.Tribunal and direct it to decide the appeal of the Revenue
afresh on the question as to whether the principle of unjust
énrichment would, on facts, apply or not.

Civil Appeal No. 2711 of 1999 | »

In view of the decision of this Court in Civil Appeal No. 921
of 1992, we allow this appeal, set aside the judgment of the
Tribunal and direct it to decide the appeal of the Revenue afresh
on the question as to whether the principle of unjust enrichment
would, on facts, apply or not. - . .

Civil Appeal No. 6113 of 1999 ‘
In a claim for refund of duty, the respondent raised two
contentions. Firstly that the duty had not been passed on to the
consumer and the principle of unjust enrichment did not apply.
The second contention was that in any .event, in view of the
decision of the Bombay High Court in the case of Solar Pesticides
(India) Limited Vs. Union of India. (Supra) the principle of unjust
enrichment was not applicable in cases of captive consumption.
Neither the Assistant Commissioner nor the Commissioner (Appeals)
accepted any of the two contentions. It was held that the respondent
had failed to prove that the incidence of duty in respect of the
imported goods had not been passed on. . , ’
On appeal filed by the assessee, the Tribunal allowed the
' same fdllowiﬁg the decisions of the Bombay High Court in Solar
Pesticides (India) Limited Vs. Union of India (Supra), which we have
now held is not a good law. The Tribunal did not decide as to
whether the assessee had passed on the incidence of duty'to the
consumer. That contention would require consideration.
Accordingly, we allow this appeal, set aside the judgment dated
6.7.1999 of the Customs, Excise and Gold (Control) Appellate
Tribunal, New Delhi and direct it to decide the appeal by the
assessee afresh on the question as to whether the incidence of
duty on the imported raw material had been passed on by the

"importer to any other person. :

Civil Appeal Nos. 5688-89/1995.

" In view of the decision of this Court in Civil Appeal
of 1992, this appeal is allowed.
. Civil Appeal Nos. 16890, 16894 .and 16885 of 1996
In view of the decision of this Court in Civil Appeal No. 921

No. 921
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of 1992, these appeals are allowed, judgments of the High Court
are set aside the result of which is that the writ petltions filed by
the respondents stand dismissed.

" Civil Appeal No. 1565 of 1999

The Tnbunal upheld the order of the Collector (Appeals)
" following the decision of Bombay High Court in Solar’ Pesticides
(India) Limmited Vs. Union of India (supra). In view of the decision
of this Court in Civil Appeal No. 921 of 1992, this appeal is
allowed, judgment of the Tribunal is set-aside. Inasmuch as the
Tribunal did not go into the question as to whether excess duty
h?d t;een passed on or not, the Tnbunal should demde the appeal |
aires .

Civil Appeals No. 5407- 5409 and 6251 of 1999

. The Tribunal, following the decision of thé Bombay High
Court in Solar Pesticide’s case (supra) had allowed payment of
refund on the ground’ that the principle of unjust enrichment does
not apply 'in the case of captive consumption. In view of our
decision in Civil Appeal No. 921 of 1992, where the decision of tE‘
Bombay High Court has been reverted these appeals of the
Revenue are allowed No costs E

]

‘R.D.

Order accordingly
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Before M.Y. Egbal, J.
1999
May, 5.
Abdul Jalil Beg.”™
V. .
The State of Bihar and ors.

Bihar Board's Miscellaneous Rules, 1958—Rule 168—
provisions of—explanation was asked for from the petitionerlﬁv)r
not placing the files before the authority and he submitted detailed
reply—order passed against him of stoppage of one increment with
cumulative effect—provisions of Rule 168 of Bihar Board,s\
Miscellaneous Rules, 1958, whether complied with.

Where the petitioner a stenographer was asked to explain
by letter dated 19.7.1989 as to why he did not place the files and
kept the files with him and he admitted to have filed a dctailed
reply to the said allegation and the Deputy Commissioner, Palamau
by his order dated 1.8.1990 stopped one increment payable to the
petitioner with cumulative effect: C

Held, that Rule 168 of the Bihar Board's Miscellaneous
Rules. 1958 have been fully complied with by the respondent
authority before passing the impugned order of stoppage of one
increment of the petitioner with cumulative effect. .

~ Application .under Article 226 of the Constitution of
India. s ‘
_ The facts of the case material to this repo;t are set out
- in the judgment of M.Y. Egbal, J. -

Mr. Ram Kishore Prasad for the petitioner.

JC to GA for the respondents.” o

MY Eqgbal, J. In this writ application the petitioner has
prayed for quashing the order passed by the respondent' no. 2.
Palamau at D‘altonganj.“vide Memo No. -
he order dated-21.11.96 passed
1.No6. 4/94, whereby one
has been stopped with

Deputy Commissioner,
1134 /Estt. dated 1.8.90 and also t
by the Commissioner in Service AppeA
Ancrement ' payable to the petitioner.

comulative effect. -

Situng at Ranchl Bench. ‘
Civil Writ Jurisdiction Case No. ‘3296 of 1997 (R), In the matter of an

ation under Article 226 of the Constltution of India.

~applic
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9. The brief facts of the case is that the petitioner is working

in the post of 'Stenog'rapher in the Palamau Collectorate’ aljd
according to the petitioner, he has been performing his duty very
diligently without any laches and negligence. It is stated that all
'of a sudden. the petitioner was asked an explanation by- the
Subdivisional Officer, Latehar, v'ide‘ letter dated 19.7.89 Tor not -
_putting up some files, for which the petitioner said to have been
responsible. The petitioner filed a detailed reply on 22.7.89 to the
Subdivisional Officer, Latehar and he further submitted the detailed
faets and circumstances for non-submission of the concerned
files. 1t is furthér alleged by the petitioner that the Subdivisional
Officer Latehar was ‘biased against him, although the petitioner
was working ‘under Deputy Collector Incharge, Garhwa but the
Sub-divisional Officer complained to the Deputy Collector, Palamau
by making false allegation against him. It is stated that the Deputy
Coinmissioner, Palamau did not call any report from the concerned
officer where the petitioner was posted and after considering the
'reply‘ of the petitioner the Deputy Commissioner Palamau passed
_the impugned order for stopping of one increment with cumulative
effect. The petitioner (iled an appeal before the Commissioner,

‘Palamau Division, Daltonganj but the Commissioner dismissed
the appeal and confirmed the order passed by the Deputy
Commissioner. . ~ : :

3. A counteraffidavit has been . filed on behalf of the
respondents Vstating. inter alia, that the petitioner was found
careless and guilty of keeping some important files with him

instead of placing it before the S.D.O., Latehar. It is stated that an .
explanation was called. for fro ‘

om the petitioner and he was given
,;?tsAc;%able‘ opportunity to submit his reply which he submitted

€ same was found totally unsat&isfactory by the De uty
Commissioner. It ig .

5. Mr. Ram Kishore Prasad."learn

; ed counsel, ve vehemently
attacked the impugned order as being illegal anfly violativ(?el*:l O};
principle of natural justice, According to

o the le sel, the’
‘impugned order of punishment by way of s learned counsel, the

toppagc of nne increment
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.Without initiating a regular departmental proceeding is wholl
illegal, arbitrary and malafide. The learned counsel fﬁrthez
submitted that the Deputy Commissioner ought to have given
-reasonable opportunity of hearing to the petitioner before passing
the impugned order. In this connection, learned counsel drawn m
attention to Rule 166 of the Bihar Board's Miscellaneous Rulesy
1958 (hereinafter referred to as ‘the Rules) I do not find muc};
force in the submission of the learned counsel. Rule 166 of the
- Rules does not apply in the facts and circumstances of the case
?‘\fule 166 provides that no order of dismissal, removal or reductior;
;n xjar'mk shall be passed by a Government servant without informing
im in writing of the grounds on which it is proposed to take
action and he should be afforded a reasonable opportunit f
de.fendin’g himself. It further provides that the grounds on wl);‘ (;1
it is proposed to take action shall be reduced to the form olfc
definite charge or E:harges which shall be communicated to tha
petitioner charged together with a statement of allegation oe
which_ each charge is based. Rule 167 further lays down thrc:.
procedure for conducting a departmental proceeding before passin
an order of dismissal, removal or reduction in rank. In fact, in thi
instant case, Rule 168 applies, which reads as under :—

Censure, withholding of increments, etc., and recovery Irom pay.—

"168, (a)
Without prejudice to the provisions of rule 166 no order imposing the

following penalties viz :-

(a) censure, . ’
(b) withholding of increments or prombtions including stoppége at an

efficiency bar,

(c) ~ recovery from pay of whole or part of any pecuniary loss caused, to

Government by negligence or breach’ of order or (other than an order

based on facts which have led to his conviction in a criminal court or
by a Court Martial, or an order superseding him for promotion to a
higher post on the ground ol his unfitness for the post).

on a Government servant, shall be passcd unless he has been given

e opportunily of making a representation that he may

an adequat
if any has been taken into

desire to make and such representation,

consideration before the order is passed :

Provided that the requirements /of this paragraph may, for sufficlient

reasons to be recorded in writing, be ‘walved where there is difficulty in

observing them and where they can be waived without injustice to the

officer concerned.
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" Note-The full procedure indicated in clause (i} and (ii) of rule 166
need not be followed in such .cases. 1t will be sufl'ic?ent if the officer
c-o.nce,med is givén.an opport\'__mity. of explaining the charges against him
and the explanation so submitted is taken into consideration before orders
are passed.” v ‘ o .

5. It-is, therefore, clear that no order imposing minor
penalties like censure, withholding of increment or recovery of
pecuniary loss caused to the Government by. negligence or breach
of order shall be passed unless the Government servant has been
given adequate opportunity of making a representation and without
_considéring the representation that may be filed by the said
‘ Governement servant. Even this opportunity of filing representation
can be waived where there is difficulty in observing the rule. In the
notes of the said rule it has been specifically mentioned that in
- such a case rule 166 need not be followed. In other words, there
is.no need of giving opportunity of filing reply or representation in
certain circumstances before passing the order of stoppage of
increment. 1 am, therefore, of the definite opinion that in case of
imposing minor penalties as contemplated under Rule 168 against
a Government servant, a regular departmental proceeding is not

required to be initiated as contended by the learned counsel
appearing for the petitioner. . ‘ :

6. Coming back to the instant case, the petitioner himself
admitted that the petitioner was asked for explanation vide letter
dated 19.7.89 for not placing the files and keeping the files with
him. The petitioner further admitted that he filed a detailed reply
to the said allegation levelled against him. However, the petitioner

contended that the Deputy Commissioner before passing the
impugned order has not applied his mind.

7. From perusal of the order of the Deputy Commissioner
! appears that the Deputy Commissioner has passed a detailed
order and 'has taken into consideration the explanatiéon submitted
by the petitioner. The Deputy Commissioner further considered all
facts and circumstances of the case under which he was found
guilty of charges levelled against him. . The Commissioner in a'lppe""‘1

also re-appreciated the facts and evidence on record and found
that the charges levelled against the petitioner were clear and
there was full application of mind by the Deputy Cofnmission-cr I
do ot find any reason to differ with th . '

e e findings arrived at by the
Deputy Commissioner and the' Commissi assin

i gned order oner in passing the
impugne :
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8. As noticed above, Rule 168.0of the Rules has been. fully
complied with by the respondent-authority before passing the
impugned order. In that view of the matter, I do not find any merit
in this writ application, which is accordingly dismissed.

R.D. A Application ‘dismissed.
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| .~ CIVIL WRIT JURISDCTION
Before- MY. Eqbal, J.”
1999
July: 1. '
Ram Kishore Singh.”
C V.
Stale of Bihar & ors.

Dismissal—order of—passed by Suprintendent of Police,
after enquiry officer in departimental proceeding found the charges
against the petitioner proved—acquittal by Sessions Court in

Criminal case—whether the order of punishment of the petitioner
could be set aside.

The petitioner, a writer constable in police station was
-charged of raping an unmarried girl and a departmental proceeding
was initiated against him'and the enquiry officer after recording
evidence of the girl and other witnesses came to a finding that the
charge against the delinquent was proved and the Superintendenf
of Police passed the final order of dismissal against him which was
confirmed‘ in appeal. The criminal case against the petitioner

ended in his acquit’tal as the case was closed without the victim
-girl having been examined.

"It is well scttled that if the finding of departmental enquiry
is based on appreciation of evidence. in exercise of its writ

Jurisdiction, the High Court should not interfere with the said
finding of fact. ‘

_ Held, that the disciplinary proceeding or the order of
p\fJn1§hr.r},ent of the delinquent cannot be set aside even on decision
of Sessions Court acquitting the delinquent.

- Application under Arti
Constitution of India; rticles 226 and 227 of the

The facts of the cas -

; . . € material t i
in the judgment of M.Y, Egbal, J. o this report are set out

Mr. M.M. Prasad for the petitioner,
JC to GP 1 for the State,

M.Y. Eqbal, J, In this a e ’
v pplication the petiti .
for quashing the order € petitioner has prayed

of dlsmissa] passed by the respondent no.
Sitting at Ranchi Bench. -

Civil Writ Jurisdiction Casé ‘No. 2
application under Articles 226 and

3038 of 1991 (R). In the mafter of an
227 of the Constitution of India.
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3. Superintendent of Police, West Singhbhum, Chaibasa and also
for setting aside the order passed by the respondent no. 2, Deputy
Inspector-General of Police, South Chotanagpur Range, Ranchi in
appeal filed by the petitioner against the order of dismissal of his .

service. k
2. The petitioner was charged with the offences of committing
rape on Sukarmani Ho. an unmarried girl of the same police
station. The charge against the petitioner was that while he was
posted as writer constable at Dumaria Police Station on 26.5.86
he started dragging away Sukarmani Ho at about 7.30 PM, who
was returning from Dumaria hat along with his aunt Mangali Ho .
and sister-in-law, Bilmati Ho. When she tried to raise alarm the
petitioner shut her mouth and lifted her to a nearby bush and
committed rape on her. A criminal case was also registered under
Sections 366/376 IPC being Dumaria P.S. Case No. 9 of 1986. A
departmental proceeding was initiated and the enquiry officer,
after recording the evidence of the witnesses, came to a finding
that the charge levelled against the petitioner was proved. On the
basis of the’finding of the enquiry officer the Superintendent of -
Police, Chaibasa passed the final order of dismissal of the services )
of the petitioner. A copy of the impugned order has heen annéxed
as Annexure 1 to the writ application. The pctitioner then preferred
an appeal before the respondent no. 2, which was also .dismissed.
3. Mr. M. M. Prasad, learned counsci appcearing for the

Dctitioner, assailed the impugned orders as being illegal and

wholly without jurisdiction. Learned counsel firstly submitted that
the enquiry was conducted ex parte and ncither the memo of
charge nor any notice of the depdnmcntal procuec: Auly was ever
issued or served on the petitioner. lcarned couiisel further
submitted that even the memo of the cnquiry’ repoudt was not

‘supplied to the petitioner nor a second show cause notice was

issued before passing the order of dismissal. ‘Learned counsecl then
submitted that although a criminal case was registered under
Section 366/376 IPC but from perusal of the same it would appear

that no case under Section 376 IPC was made out rather it was

a case under Section 354 IPC. Learned counsel lastly submitted
that the petitioner was ultimately acquitted in the criminal case b\y
the learned Assistant Sessions Judge, Ghatshila in Sessions Trial
No. 30/96. A copy of the said judgment has been attached and
Mmarked as Annexure 1/B to the supplementary affidavit filed bv

the petitioner on 24.6.99.
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4. In the counter affidavit filed by the respondents, it is
.'stated that aftér commiitting the offence of rape on 26.5.86 the
';Eﬁgﬁit_ié)ner proceeded on leave from 27.5.86 and he remained

"absent “from his duty till 3.2.87. It is further stated that-the -
;befi't'i'oﬁer intentionally lelt the place just after a day of occurrence
knowing about the seriousness of the offence and the violent move
of the public against him due to his misconduct. The respondents
further stated that the departmental proceeding was drawn and
“efforts were made by the conducting officer to serve the copy of the
charge and the statement of allegations but the same could not be
servved‘ as the petitioner was absent from his duty and was not
available at the head quarter. The respondents have filed copies of
the memo of different dates in support of the fact the efforts were.
made for serving thé'chargesheet and the notices regarding the

" departmental proceeding. Lastly it is stated in the counter affidavit
that several intimations were sent to the petitioner through the
respopdent no. 4 where he was posted by wireless message and
registered post to attend the proceeding on the date fixed and to

'submit his explanation and to cross examine the prosecution
witnesses but the petitioner never appeared before the conducting
officer. ,

' . 4. From perusal of the impugned order of dismissal, it
appears that in the departmental proceeding the victim girl
o T, Bl v, o o s
more offieer Sty Kumar Sino h1(:\j:}r-m-charg.e of Dumaria and one
‘authority, after considering %h‘e er‘ed cramined. The Disciplinary
witnesses, found that the e 'Of‘the above named

& charge levelled. a

7 (SC) 80.
6. Learned counsel for the

petitioner t :
judgment of acquittal passed by th put reliance on the

) & Additional SesSi()nS J .'n
sessions trial. From perusal of the judgment, it appears thua(igSnllY
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the mother of the victim girl Was examined as prosecution witness’
no. 1 but she was declared hostile. It does not appear from the
judgment that prosecution side took any step for the examination
of other prosecution witnesses including the victim gril, the doctor
and 1.O. rather from the judgment it appears that the Sessions
Court closed the evidence and passed the judgment holding that
charges have not been proved. Even if there be any finding of the
Sessions Court, "the disciplinary proceeding or the order of
) punishment cannot be set aside. Be that as it may it is a sorry
state of affairs that a police officer, who is protector of the society,
committed such type of offence in or near his police station. The
conduct of the petitioner of taking leave after commission of the
offence and remained absent for six months. itself proves the guilt
against him. - v ‘

7. Having regard to the entire facts of the case and the
totality of the circumstances, I am of the opinion that the order of
punishment passed by the respondent authority needs no
interference by this Court. This writ application is, therefore,

dismissed.

" RD. Application dismissed.
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: ' REVISIONAL CRIMINAL '

Before G.S. Chaube, J. *

1999
September, 9.

Parwej Alam.™
V.
The State of Bihar.

Code of Criminal Procedure, 1973 (Central Act No. 11 of
1974), section 227—-discharge——accused charged under sections
224, 324, 307, 332, 333, 353, 379 and 427 read with section 511
of the Penal Code, 1860 and section 27 of the Arms Act, 1959—
unless it is p_rdved the accused was of unsound mind and was
" incapable of committing any crime he could not get the benefit of
section 84 .of the Penal Code, 1860—accused whether could be
discharged—crucial point of time for ascertaining the state of mind
of the accused is the time when the offence was committed.

Held, that unléss it is established by evidence that in-fact -
an accused charged with crime was suffering from any mental
disease, he cannot expect his discharge. It is settled that to
establish .that an act is not an offence under section 84 LP.C. it
must proved that at the time of the commission of the act, the
accused by reason of unsoundness of mind was incapable of
either knowing the nature of the-act or that the act was either
wrong or contrary to law, '

Held, further, that this ple Ci |
. S plea can be decided i
stage on the basis of evidence. o the il

An application under sectj |
Code- ons 397 and <
Code’ of Criminal Procedure by the accused 401 of the

The facts of the case m .
: at c .
in the judgment of G.S. Chau‘::g)l;alrll o this feport are set out -

v
M/s. M.K. Dey, B.v. Kk e \'
petitioner.. . - Rumar and 1) K. Laik, Advocates for the

None for the State.
GOS‘ C j o ~
haube J. The sole petitioner has come to this court

challenging the order dated 25

: -11.1998 of the Fir Assistant

- 7 st ant
Sitting at Ranchi Bench, -

*¥
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Sessions Judge of Giridih made in Sessions Trial No. 135 of 1998
declining to.discharge him under section 227 of the Code of
"Criminal Procedure on the ground that being a person of unsound
mind, he was uncapable of committing any crime as provided
under section 84 of the Indian Penal Code. '

2. Short facts of the case are that in the night. between
9.12.1997 and 10.12.1997 the officer incharge of Tarstand Police
Out Post within Ahilyapur Police Station in the district of Giridih
arrested the petitioner under section 42 read with section 409 Cr.
P.C. He brought the petitioner to the Out Post and started
interrogating him. At about 1.00 a.m. he felt call of the nature.
Therefore, leaving the petitioner inside the Out Post with a
constable to watch him, he went out. In the meantime, the
petitioner picked up the service revolver of the said officer-
incharge which had‘.b\een left on the table, and fired at the
constable causing gun-shot injury to him. On the alarm raised by
the constable, the officer incharge of the Out Post and some others
arrived. There was an. attempt to persuade and ‘disarm the
petitioner, but the petitioner went on shooting from the firearm
causing injuries to some others. Ultimately, he was overpowered
when shot at causing injuries to his lower limbs. Inside the Out
Post. the petitioner was found using yet another country-made '
pistol which had been kept in safe custody. He was also fdimd. .
" burning and thereby destroying currency notes worth Rs.16,000/-
which had been kept by the officer in charge concerned and the
constablé in their respective boxes the locks of which the petitioner
had opened by using keys there of whic.h were .easily available
inside the Out Post. Consequently, the officer incharge of the
Taratand Out post submitted a written informat’ion. report to the
officer incharge of Ahilyaur P.S. disclosing commission of offences
under sections 224/ 324/ 307/ 353/ 332/ 333/427/379 read

with section 511 of Indian Penal Code and section 27 o}i t}?e Arms
Act. Investigation followed and on completion thereof,b c at:: gssheecs
i mitted an
i ission of the said offences was Su ‘
otk e was committed to the

cognizance taken. In due course, the cas

i i Sessions
court of sessions and made over to the first Assistant

.Judge for trial. _ o .
3. It appears that on being injured beforé he was

-Overpowered, the petitioner was sent to a ho;pite}l at .Gir'idib.; dflon;
there he was sent to RMCH, Ranchi for treatment, while in gu 1c;1ae‘
custody, He was suspected to be of unsound mind. Thexg ore,
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was sent to Ranchi Institute of Neuropsychiatry and Allied Sci§nces~ '
(RINPAS] at Ranchi. There he was treated for schizophrenia. After
being cdred‘ of his mental illness the petitionei' was tr'ansferred to
judicial custody and when it came for framing of charge (s) to
commence trial, a bid was made by, and on behalf of, the
petitioner to secure his discharge in accordance with the provisions
of section 227 of the Code. of Criminal Procedure: However. the
first Asstt. Sessions Judge, Giridih, declined to discharge ‘the
pétitionex: on the grodnd that there was sufficient material for
presur‘nihg that he committed offences under sections 224/ 324/
307/ 353/ 323/ 333/ 427/ 379 read with section 511 of Indian
- Penal Code. Hence, this application.

4. Mr. M.K. Dey, learned counsel for the petitioner submitted
that since the conduct of the petitioner at the time of the alleged
occurrence disclosed that, in all probability, he was suffering from
some mental disease, he was protected by section 84/1PC. There

fore, it was a fit case for discharge of the accused person under
section 227 of the Code of Criminal Procedure.

)

5. As usual, nobody is present on behalf of the State to
refute the contention. However, on going through the impugned
order and the lower court records, I find that there was little scope
for the First Assistant Sessions Judge of Giridih for discharging .
the petitioner who was accused before him. Undisputed facts are
that the petitioner was apprehended by the officer incharge of '
Taratand Out Post suspecting that he was likely to commit some
cognizable offence and was brought to the Out Post for introgation.
The petitioner picked up the service revolver of the officer and shot
o one o s 2 kesping watch n i, H i fr
ultimately, overpowerred b cauﬁ-mes 0 some others, and was.
said that whatever he did 3\:va Siltnhg g\ijhOt njury to him. It. '
custody. The lﬁetitioner was lS “; 3 Vi(?W o Gooape from pallce
notes worth. Severa thousanz so o.u\nd tothave destroyed currency
: C s which had been kept inside by the

occup:amts of the Out 'Pos_t.- Therefore, on the facts stated and
materials collected in Support thereof, one ¢

the petitioner committed offences with whic
Section 84/IPC lays down that nothing is

an safely presume that
h he had been charged.

- . an offence which is done
by a person who, at the time of doing it by reason of unsoundness

of mind is incapable of knowing the nature of the act or that he
is doing what was either wrong or contrary to law. It has been
submitted by the learned counsel for the petitioner that the facts |
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and circumstances attending the occurrence clearly show that the
petitioner was of unsound mind at the particular time and this
fact was further supported by the medical evidence. On this
ground it has been submitted that since the petitioner was
incapable of committing the crime due to»nunsoi.mdness of his
mind, he cannot be proceeded against for commiting the crime
alleged. However, crucial point of time for ascertaining the state of
mind of the accused is the time when the offence was committed.
Whether the accused was in such a state of mind so as to be-.
entitled to the benefit of section 84/IPC can only be established
from the circustances which preceded, attended and followed the
crime. In other words, unless it is estabhshed by evidence that, in
fact, an accused charged with crime was suffering from any
mental disease, he cannot expect his discharge. It is settled that
to establish that an act is not an offence under section 84/IPC it
must be proved that at the time of the commission of the act, the
accused by reason of unsoundness of mind was incapable of
either knowing the nature of the act or that the act was either
wrong or contrary to law. Law presumes every person of the age
of discretion to be sane unless contrary is proved. Therefore, in my
opinion, it would be most dahgerous to admit the plea of ins‘ariity
at the stage of framing charge upon arguments, derived merely
from the conduct of the accused attending the crime or subsequent
thereto, because the possibility of the crime having been committed
‘during lucid interval cannot be ruled out. Therefore, simply
"because at the subsequent stage the petitioner was found to be
suffering from schizophrenia and was treated for the same, he was
not entitled to be discharged. Only if in course of trial, it is found
that at the time of commission of the offence, he was suffering
from unsounness of mind, he may plead for his acquittal taking
refuge to the provisions of section 84 of the Indian Penal Code.

6. In the result, this apphcatlon fails and is here by

dismissed.

S.D. Application dismissed
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CIVIL WRIT JURISDICTION
’ Before M.Y. Eqbal, J.
| 11999
' .October, 4.
Gunjan Mukhel:']'ee."
_ v.
Union of India and others.

Constitution—Articles 12 and 226 —whether Central Fuel
Research Institute a wing of Council of Scientific and Industrial
Research is an ‘Authority” within the meaning of Article 12 of the
Constitution—whether respondents were ‘justified in supplying
the question set with answer-sheets for mechanical engineering
‘instead of Environmental Engineering—maintainability of.

\ Held, that in the light of the principles laid down by the
Apex Court in Ajay Hasia’s case (1) and Ramchandranan Iyer's
Case (2) and also regard being had to the facts stated by the
petitioner in the writ petition and the Supplementary affidavit,
Ceritral Fuel Research Institute which is a wing of Council of
- Scientific and Industrial Research is an ‘Authority’ within the
meaning of Article 12 of the Constitution and consequently the
writ application filed by the pectitioner is maintainable.

Held, further, that the advertisement clearly specified the
academic background expected of the applicants to be not civil
engirTeering. However, an opportunity was extended to the
candidates of civil engineering by granting them permission to

‘appear in the written test. Therefore, thers
* ' e d .
malafide intention on the part of th 0es not appear any

H : € respondents in supplyin
question set with answersheet of mechanical engineeri o
petitioner. ngineering to the

Case laws discussed.

An application by an examinee
. The facts of the case ) N
in the judgment of M.y, Bquar o © LS Teport are set out

y Eqgbal, J,

/S Ram Balak Mahto, S )

‘ ) T'. CO i

Lail for the petitioner. A Hnacl. MM, Banerjee and S.K.
‘* Silting at Ranchi Bench, :

C.A\V.J.C. No. 2762/1998 (R). In the | i

of the Constitution of India, matter of an application under Article 226
(1) (1981) A.LR. (8.C) 487,
2} (1984) A.LR. (S.C.) 541.
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Mr. A.K. Trivedi, S.C.C.. for the respondents.

M.Y. Eqgbal, J. In this writ application the petitioner has
prayed for issuance of an appropriate writ directing the respondents
to forthwith take written examination of the petitioner in the .
branch of Civil Engineering after declaring that the examination
.~ held by the respandents for recruitment is illegal. arbitrary and
mala fide. Further declaration has been sought for to the effect
that the action of the concerned respondent in giving the question
paper of Mechanical Engineering to the petitioner in the written
examination was mala fide. :

2. Petitioner's case is that he is a graduate in Engineering
having passed Bachelor of Engineering examination with Civil
Engineering'in first class in the year, 1998. The petitioner has a
good academic back grouhd with 80.5% marks in matriculation
examination and 80-5% in Intermediate Science examination. In
the year 1998 an advertisement was pt.}blished in the Employrrient
News in the month of July, 1998 regarding recruitment in the
vacant post of group IV (i) in Central Fuel Research Institute,
Dhanbad in which the candidates, inter alia. with qualification of
Ist class Bachelor of Engineering with not less than 65% marks
were  made eligible to apply for the afor_esaid vacant posts. It is
stated the advertisement did not specify the names of the particular
discipline as a condition precedent for the eligibility. Howeve;. the
advertisement stated that Candidates for Scientific (Group IV}
need to have impressive apademic‘ background in applied Science
or in chemical, mechanical, mineral or Environmental disciplines.
Thus advertisement on the whole was not specific on the point of
disciplines of Engineering faculty. Pursuant to. the aforesaid
‘advertisement the petitioner applied in p}'oper. form prescribed in
the advertisement specifying, inter alia, his quaThﬁcation as Bachelor
of Engineering (civil) Ist class in Civil Engineering with 69.3%
marks. The application was scrutinised by'tl’-le’ authont§e§ a.nd
admit card was issued in favour of ‘the petitioner alor?g with
instructions contained therein by respondent no. 3, Con.tx oller of
Administration. The instructions mentioned 'that thfl Wgtténl'tESt
'will be on the pattern of GATE without specifying tded tS}S;Iz l?}iz
which are to be covered upqer it. It is contende
instructions’ were not complied in all reSPeCt roups of questions
Mention as to whether there would be seperate groups didates of
for seperate disciplines to be answered by the candida

¢ Tespective disciplines.
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Petitioner's further case is that as per syllabus prescribed

for GATE examination, question of Environmental are exclusively
asked in the Civil Engineering category of the GATE Examination.
In GATE there is no separate paper of environmental engineering.
The petitioﬁer alleged that he was expecting that the questions on
Environmental Engineering would be allotted to him which would

justify the GATE’patter'n and-acpordingly he was prepared for the

same. The petitioner accordingly appeared on the scheduled date

in the examination in the centre, namely, Father Agnel School,

Gautam Nagar, New Delhi. It is stated that when he sat in the

examination, he found-that the question set with answer sheets

- for mechanical engineering were given to him for ‘answer. The
petitioner never expected such a situation and was bewildered. It

is stated that in GATE paper Environmental Engineering is not

included under Mechanical Engineering. The petitioner protested

to the invigilator about the set of questions given to.him. The

invigilator expressed his inability to intervene in the matter.

Petitioner's case is-that he learnt from the candidates that

separate .group of question papers have been set including the

questions of Environmental Engineering but the petitioner has

been deprived of the opportunity to appear in his own subject as

the. said set of questions‘ were not given to him for answer

although the same was very much in existence and question set
of Environmental Enginee

wiror cring were distributed to some candidates-
The petitioner, therefore, claims

isiﬁteg. In a most discriminatory, arbitrary and erratic manner in

in l;rclin : :hef °pportunity to the petitioner to appear in the interview
€r to tavour i p

reasons. candidates of their choice for oblique motive or

3. In the counter affidavit fi
oaled avit filed b i
1}\kmg,preumina,y objection wi y the respondents, besides
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elaborate calculation steps. For the CFRI test papers all questions
were of multiple choice type with one correct answer for each
question. It is stated that the advertisement clearly specified the
academic background expected of the applicants. Civil Engineering
background had not been asked for. An opportunity had thus
_been extended to the candidates of Civil Engineering by granting
them permission to appear in the written test and, therefore, there
cannot be any éelement of mala fide intention. It is stated that the
Environmental Engineering is an inter-disciplinary field. The subject .
re/lated to Environmental science and Engineering are prescribed
as elective .course by many universities for the disciplines of civil
mechancial, chemical and applied science etc. Thus the questiohs.
related to environmental engineering find place in many disciplines

4. I have heard Mr. Ram Balak Mahto, learned Sr. counsel
appearing on behalf of the petitioner and Mr. A.K. Trivedi, learned

S.C.C.G.

5. Learned counsel appearing on behalf of the respondents
has vehementally argued on the preliminary objection taken by
the respondents that Central Fuel Research Institute is not a S-tate
yvithin the meaning of Article 12 of the Constitution and, therefore,
~no writ lies against C.S.LLR. or its constituent Institutes. In this

connection learned counsel heavily relied upon a direct decision of
the Supreme Court in the case of Sabhgjit Tewary V. Union of
India and others reported in AIR 19‘75 S.C.1329. ,

6. I will first deal with the preliminary objection raised by
the learned counsel for the respondents as to whether Council of
Scientific & Industrial Research is.a State within the meaning of
Article 12 of the Constitution-and, therefore, the writ petition is
not maintainable. In this connection 1 would like to refer and
quote the extract of the advertisement issued by the respondent-
Central Fuel Research Institute, Dhanbad of appointment of
technical persons in the Institute which reads as under :—

«CENTRAL FUEL RESEARCH INSTITUTE, DHANBAD

_BIHAR, 828 108 '

(CSIR Ministry of S
CAREER OPPORTUNITY FOR RESEARC
& ENGINEERING PROFESSIONALS)

* Advertisement Nj. R/E/1/1998. :

CENTRAL FUEL RESEARCH INSTITUTE (CFRI) is a premier
R & D Centre of the Government of India within the Council of

\

cic'anée & Technology. Govt. of India
H DEVELOPMENT, DESIGN
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Scientific & Industrial Research. It is India's leading and largest
centre in Coal Science and Technology. It is the first Government
R .& D Organisation to have acquired ISO 9001 certification. Its
main campus is in Dhanbad, Bihar and out s.tation units are
situated at Nangr. Bilaspur., Ranchi and Raniganj. The Institute
is —actively' prornoting joint teg:hnology programmes with industry
in coal preparation and Carbonisation. Energy Resources
assessment Sold and liquid Fuels, Energy Efficiency and Wasle
Management it is intended to intensify activities in the areas of
environmental impact assessment and energy efficiency studies

New areas of research could also be opened up depending upon
the expertlise and its need for the country.” ‘

In the counter affidavit no facts and materials have been
disclosed to show that the respondents-Institute is not a State
within the meaning of Article 12 of the Constitution save and
except the respondents only relied upon the decision of the Apex
Court in the case of Sabhjit Tewary V. Union of India and ors. (1).

7. On the other hand, in the supplementary affidavit filed
‘by ‘-the petitioner it is, inter alia, stated that the memorandum of -
Association of the Council of Scientific & Industrial Research
Institute would reveal that the object of the council is to
implement and give effect to the resolution moved by the Hon'ble

" Dewan Bahadur. Sir A. Ramaswami Mudaliar, Hon'ble Member of
the Department of Commerce of the

he Govt. of India and passed by
the Iaegislatiye Assembly on the 14th November, 1941 and accepted
by the Govt. of India. The Assembly recommended to the Governor
General in Council that a fund ¢ .

P:rcilfceito?lf.i an annual grant of rupees ten lakhs to the Fund for a

indusmad/veryears. The object of the Council being scientific and

Activitic applied research of National importance, its major

industri;:rs rf;eargr;) and development projects sponsored by:
N the public/private g

object is of research ang ector and others. Its further
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Science and technology condﬁcting joint projects, providing technical
assistances in the establishemnent of scientific institutions and for
other matters. The memorandum further provicies that the societ:
has to maintain proper and annual account including the ba]anci:’ k
sheet in such form as may be prescribed by the Central Govt, in
consultation with the Controller and Auditor General of India ’i‘he
accounts of the Society is to be audited only by the Controllexl and
Auditor General. It is. provided that the conditions of service of
‘of.fifzers and staff of the society is to be gbverned by the Central
Civil .Serv%ces (Classification, Control and Appeal) Rules and th
Central Civil Services (Contract) Rules. : ©
8. In Sabhgjit Tewary's case the Apex vi
thaF since the Council of Scientific. IndustI:'i;{l ?:si::uizqéé?l:) V‘le\}’
soc\lety registe'red under the Societies Registration Act, it doe nor
have a statutory character like the Oil and Natural Gas ,Comm's th
or the Life Insurance Corporation or Industrial Finance Cor Or::lOD
It is a Society 'incorporated in accordance with the provlijsion;oni”
the Societies Registration Act. Their Lordships, therefore, held tt .
CSIR being a _soci'ety registered under the Societies Rc'agisitratilat
Act, cannot be held to be a department of the Government andoirs1
a State or Authority within the meaning of Article 12 of the
Constitution of India.
9. In the case of Ajay Hasia V. Khalid Mazid reported in AIR
1981 SC 487 the question which fell for considceration was as to
whether a Society registered under the Socicties Reuistration Act
_is an ‘Authority’ falling within the definition of Statc within the
meaning of Article .12 of the Constitution! In that case the writ
petitioner challenged the validity and admission made in the
Regional Engineering College, Shrinagar which is one of the
colleges in the country sponsored by the Govt. of India. The college
was established and its administration and management was
carried on by the Society registered under the Jammu & Kashmir
Societies Registration Act, 1898. Answering the question their

lordships held as under :- v
" 'We may, -point out that it is imm
whether the Corporation is created by a St
Statute. The test is whether it is an instrumentality or
agency of the Government and not as to how it is cieated.
The inquiry has to be not as to how the juristic person is
born but Wwhy it has been brought into existence. The
Corporation may be a statutory Corporation created by a

aterial for this purpose
atute or under a
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Statute or it may be a Govt. company or a Company formed
under the Conpanies Act, 1956 or it may a society registered
under the Societies Registration Act 1860 or any other
similar statute. Whatever be its genetical origin, it would be
an ‘authority’ within the meaning of Article 12 if it is an
instrumentality or agency of the Government and that
would have to be decided on a proper assessment of the
facts in the light of the relevant factors. The concept of
instrumentality or agency of the Government is not limited
to a Corporation created by a Statute but is equally applicable
to a Company or Society in a given cdse, it would have to
be decided on a consideration of the relevant factors,
whether the Company or Society is an instrumentality or

agency of the Government so as to come within the meaning
of expression ‘authority' in Article 12.

It is also necessary to add that merely a juristic entity
may be an ‘authority’ and, therefore, 'State’ within the
meaning of Article 12, it may not be elevated to the position
of ‘State’ for the purpose of Arts. 209, 310 and 311 which
find a place in Part XIV. The definition of ‘State’ in Art. 12
which includes an ‘authority’ within the territory of India or
under the control of government of India is not limited in its

application only to part III and by virtue of Article 36, to
part IV, ’

it does not extend to oth
| er provisions of the
- Constitution and hence the juristic entity which may be

- ‘State’ for the purpose of ] '
the purpose of® part-1ll and IV would not be so for

Constitution Thpa,-r ¢ XIV or any other provisions of the
Agrawal v at is why the decision of this court in S.L-
- Hindustan Steel Ltd. (1970) 3 SCR 363 ; (AIR

Article 311 naye n CUIEF case involving the applicability of
ave no relevance to the issue before us".

hips notice the earlier

‘ rational : :
approved by their lordships, name} Alrport Autho
instrumentality or agenc 4

observed that the { y of the
nat the Implicity assented
Council were an agency of the . goverto the proposition that if the

be “*Authority’ nment it would undo dl
en an) .‘AuthOIIty: But, - having Tegard to the various fu'b ttere)s,
‘numerated in the judgement, the court held that the aaq ealu :

) council wa

/

rity’s case and
whether the Council was an
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not agency of the Government and hence could not be regarded as
an ‘Authority’.

11. Again thé decision in the Sabhgjit Tiwary'’s case (supra)
has been considered by the Apex- Court in the case of PK.
Ramchandranan Ayer V. Union of India and others reported in AIR
1984 S.C. 541. Their lordships have held :— '

“Much water has flown down the Jamuna since the dicta in

Sabhajit Tiwary's case and conceding that it is not specifically

overruled in later decision, its ratio is considerably watered

down so as to be a decision confined to its own facts. The
case is wholly distinguishable on the facts apart from the
later indicia formulated by the court for ascertaining whether

a body ifs’ ‘other authority’ within the meaning of Article 12.

A mere comparison of the history of ICAR as extensively set

out hereinbefore and the setting up of CIIR would clearly

show that ICAR came into existence as a department of the

Government, continued to be an gattached office’ of the

Government even though it was registered as a society and

wholly financed by the Government and the taxing power of

the State was invoked to make it financially viable and to
which independent research institutes set up by the

Government were transferred. None of t@ese features was

present in the case of CSIR and, therefox‘;‘é, the decision in

Sabhajit Tewary's case would render no assistance and

would be clearly distinguishable.

12. In the light of the principles laid QQWn by the Apex
Court in Ajay Hasia's case (supra) and Ramcharidranan Iyer’s case
(supra) and also regard being had to the faqts stated by the
petitioner in the writ petition and the supplementary affidavit, I
am of the opinion that the respondents, namely, Centr_al Fuel
Research Institute which is a wing of Councﬂ of Scienpﬂc and
Industrial Research is an ‘Authority’ within the tmear{ing of Article
12 of the constitution and consequently the writ application filed
by the petitioner is maintainable.

13. The next question then falls for consideration is whether .
the respondents were justified in supplying the question set »1With
answersheets for mechanical engineering instead of supplying
question of Environmental Engineering. From perusal <1)f
advertisement (am"lexure 2) it appears that it has been (i:ear zrl‘\
Stated that the responde‘nt-lnstitute peeds highly.motivlatte we:::k
Competent professionals and support technical personnel to
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on the frontier technology de{relopment and applications in the
energy /resources industry focussing primarily on coal, steel and
power sectors. Candidates for scientific (Group IV). need to have
-impressive academic »ackground in applied science or in chemical,
mechanical, mineral ot environmental engineering disciplines and
' preferably relevant professional experience, Chemestry Graduates
. with molecular modeling experience and engineers with design,
scale up, modeling and computer application, technology
commercialisation project management, marketing and business
development interests were especially made eligible to apply for
the said post. It is, therefore, clear tnat persons having impressive
academic, background in applied science, chemical, mechanical,
_mineral .and environmental engineering were needed.
14. From perusal of the counter affidavit it appears that the
test papers were set in the following disciplines :~
(i) Applied Sciences. " '
-~ (i) Chemical Engineering.
' (iil) Electrical and Electronics Engineering,
(iv) Environmental Engineering.
(v): Mechanical Engineering. and
(vi) - Minerfl Enginegring. o
15. It further appears that the adverti - .
the academic background expected ertlsf;zer: Cliaﬂy SPeCif‘iefl
engineering background had not been Pplicants. Civil
opportunity was extended t ) asked for, However, an
5 o the candjdat

Application dismissed.
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MISCELLANEOUS CRIMINAL
Before Deoki Nandan Prasad. J.

2000
August, 22.

Firoz Ahmad and anr.”

-

V. ,
The State of Bihar and anr.

Railway Protection Force Act, 1957 (Central Act no. XX111
of 1957), section 20 (3)—whether applicable where the Officers of
Railway -Rrotection Force had committed the acts of theft and
assault while conducting search and seizure in business premises
of the complainants—whether sanction of superior officer was
essential for the prosecution of the accused persons.

The Chief Judicial Magistrate took cognizance after enquiry
by Judicial Magistrate against the accused Officers of Railway
Protection Force under sections 380, 452, 384, 504 and. other
sections of the Penal Code, 1860 for forcibly searching the -
business premises of the complainants and assaulting, abusing
and snatching money from their pocket. The accused-petitioners
took the plea that the cognizance taken against them was bad for
want of sanction for their prosecution as they were government
servants and had acted in discharge of their official duties. ‘

Held, that the allegations as levelled in the complaint
primafacie establishes and constitutes the offence?s about assault,
-abusing and theft. In order to at\tract the provision; of section 20
(3) of the Railway Protection Force Act, 1957, there must be direct
and reasonable nexus between the criminal act attr’ibuted to the
accused and the official discharge of the duty. The act of committing
theft and assault cannot be said to have been done in discharge
of official duty and as such the prosecution without previous
sanction of sanctioning authority is essential. . ,

Held, further. that it cannot be said that th_? Pet'iAﬁon..e r.s—
accused were in any way connected with discharge of their official
duty for the alleged offences.

" Case laws discussed.

Applications by accused persons.

Sitting al Ranchi Bench. A

Criminal Misc No. 5311 of 199 .
of an z;pplication under section. 482 of the

In Cr. Misc No. 36 of 1995 (R)......S.N. Singh and anr. .".

4

i . : In tise matter
Cr. Misc. No. 36 of 1995 (R).
5 Code of Criminal Procedure.

o
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The facts of the cases material to this report are set
out in the judgment of Deoki Nandan Prasad, J. ’

M/S M.M. Banerjee, B. Chatterjee and S.K. Lailc Advocates
for the petitioners.’

Shri T.R. Bajaj, Advocate for the State.

D.N. Prasad : J; Both the above cases heard together as the
matter involved are similar in nature and both the petitioners are

involved in both the ‘cases' which are being disposed of by this
common judgment. '

2. The petitioners filed the application under Section 482 of
the Code of Criminal Procedure for quashing the entire criminal
procgeding initiated against the petitior_lers including the order
dated 2.11.1995 passed. in Complaint Case No. 287 of 1995 and
the order dated 1.11.1995 passed in Complaint Case No. 352 of
1995 by the Chief Judicial Magistrate, Ranchi whereby and .
whereunder the Judicial Magistrate took cognizance by an order '
dated 28.11.1995 and 21.11.1995 holding primafacie case made
out against the petitioners under Sections 380/452/384/504 and
other offences of the Indian Penal Code.

3. Brief facts of the prosecution case as stated in Cr. Misc-
No. 5311 of 1995 (R) is that on 8.11.1995 at about 10 A.M. twO
officers and Jour constables of R.P.F. in their official dresse's .came '
to complainants part of office-cum-godown on a Jeep bearing
registration No. BRA 8657. ‘The .names of two offifers were
disclosed by their name plates on their official dress as ‘étitionef
Nos. 1 and 2. The petitioner Nos. 1 and 2 told 4h P : ¢
that they* 1d tak ) € complainant

y ' wou ake search of his god
complainant asked i godown whereupon the
: , ed them inrespect of search gainst
which both th iti ' warrant against or
o e petitioners annoyed and g '
Collar and pushing him to t,h y nd catching the complainant®
him that he has no busines : inner part of the godown and told
$ to ask this question and-they would

take search without w
) arrant. Th :
politely to give in writing the € complainant requested them

ood 3 X
they want to see the releg $ or materials in respect of which

. vant .
verification. purchase documents for their

Thereafter both ,
complaihant with slaps. {i the accused persons’ assaulted
ps. fists and forced the complainant to oper

the almi '

2100/ ;:a:l ’[‘bereafter the petitioner no. 2 took a sum of Rs-

copy of pir Cl;lathe almirrah cash box and a file containing phot©
! se S.R.0. and pho'to copy of papers concerning
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-After inquiry. the learned Ju

86 ' PATNA SERIES VOL: LXXX (2)

purchase from other parties. The informant also forced the
betitioners to sign four sheets of blank papers putting two carbon
Papers under each of them and accused No. 1 also took out a sum
of Rs. 900/- from complainant’'s pocket and golden chain from the
neck while the accused No. 2 took out complainant's watch from

. his wrist. Accordingly the complaint petition was filed before the

court of Chief Judicial Magistrate, Ranchi who examined the
complainant on 14.8.1995. Thereafter one P.W. Sheo Kumar-

- Sinhania was also examined by the Chief Judicial Magistrate and

the c':a‘sé‘ was iyansferred to the court of Shri S.K. Upadhayaya
Juducrfal Magistrate, Ist Class, Ranchi who examined the witnesses.
After mquiry, the learned Magistrate took cognizance for the
offences as stated above. '
4. The allegation as made out in Criminal Miéc. No. 36 of
1995 (R) is that on 18.11.1995 the petitioners took search of
godown of M/S Ashok Kumar Sahu, for which a case being No.
16/95 was registered illegally but again on 14.8.1995 the
petitioners/accused persons took search of godown of the
complainant near M.M. Enterprises, Hazaribagh Road, Ranchi and
said re-rolling’'Mill on the basis of same very search warrant dated
3.8.1995 and seized illegally and wrongfully 11 pieces of cut pieces
rail scrap seize 2' to 5' in length and a false case being R.P.F. Case
No. 17/95 was filed. Consequent upon a release petition’ filed on
behalf of the complainant. The complainant also objected against
illegal scizure by the accusec and when the complainant objected,
the accused persons/petitioners assaulted the petitioner no. 1 and
took out a sum of Rs. 1700/- from the pocket of one Shankar
Bharti who was arrested unlawfully without his fault. Again the
accused persons visited the re-rolling Mill without any search
warrant and illegally seized 18 pieces of cut piece scrap and the-

accused lodged another casc¢ heing R.P.F. No. 19/95 against the
son Rajesh Kumar Bhatia. The Chief Judicial

complainant and his ‘
th on 1.11.1995 and

Magistrate examined the complainant on oa |
thereafter ordered that the case be transferred to the court of Shri

Auit Kumar, Judicial M‘“ﬁgistrate. Ist Class, Ranchi for inquiry.
dicial Magistrate tocX cognizance
offence under sections 380/452/

ons of the Indian Penal Code.
Banerjee, learned counsel appearing on hehalf

submitted that both the complainants are
cases in respect of theft of Railway property

against the petitioners for the

5. Mr. M.M.
of the petitioners
involved in serveral
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and the cases are 'pending against them and the petitioners are
the officials of R.P.F. and they had conducted the raid on the basis
of 'search warrant but without complying Section 20 (3) of the
Railway Protection Force Act, 1957, the order taking cognizance ‘
.against the petitioners is illegal. ‘It is also submitted that not a
single document in connection with the articles alleged was
produced by the complainqnt during the raid and the petitioner
no. 1 gave several notices to the opposite party No. 2/complainant
to produce relevant papers/documents but they (complainant)
failed to produce any document what-so-cver in support of
genuiness or ownership of the articles. It is further argued that
both the petitioners are in Central Govt. Services and as such
sanction under section 197 (2) Cr. P.C. is essential for prosecution
'against the petitioners but there is no sanction in the instant
‘cases. The raid was conducted by the petitioners also covered
within their official duties and the whole allegation has been made
falsely against the petitioners after thought. The learned counsel

also placed reliance in the case reported in 1999 (3) P.L.J.R. page
942 and 1996 (1) All P.L.R. page 199.

6. On the other hand Mr. T.R. Bajaj, the léarned counsel
appearing on behalf of the opposite parties contended before me
that the Railway Protection Forzce has no authority to conduct the .
raid in the godown of the complainant and commit theft of cash.
It is also submitted that no any search documerit whatsoever was
produced at the relevant time and the petitionerg forcibly entered
“into the godowq of the opposite party and committed ;heft of

money as well as they assaulted the complainant murcilesslv
~ which does not come in the purview of their officia) duty. It is
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enterfered at this stage. It is also submitted that the similar

application under section 482 Cr. P.C. was filed earlier in similar

nature of case and this court already dlsmlssed the apphcatlon
vide Cr. Misc. No. 2341 of 1990 (R). ‘

7. In order to appreciate the rival contentions of the
learned counsel for the opposite parties, it is desirable to duote
Section 20(3) of Railway Protection Force Act 1957 whlch reads as
" follows : oo

"Protection of Acts of members of the Force : -

" (1) In any suit or proceeding against any superior afficer or member of
the Force for any act done by him in the discharge of his duties. it
shall be lawful for him, to plead that such act was done by him
under the orders of a competent authonty

(2) Any such- plea may be proved by the production of the order
du‘ectmg the act, and lf is so proved, the superior officer or member
of the Force shall thereupon be discharged from any liability in
respect of the act so done by him, notwithstanding any defect in the
jurisdiction of the authority which issued such order :

(3) Notwithstanding anytping contained in any other law for the time
being inlorce. any legal proceeding, whether civil or criminal, which,
may lawlully be brought against any superior officer’ or member for
anything done or intended to be done under the powers conferred
by. or in pursuancc of, any provislon of this Act or the rules

" thereunder shall be commenced within three months after .the act
complained of shall have been committed and not otherwxsg and
notice in wriLing of such procseding and of cause- thereof shall be

. given Lo the person concerned and his superior officer at least one
month before the commencement of such pfoceeding."

8. There is specific allegation against both the petitioners
that they abused the complamant and also assaulted with fist and
slaps and they also committed theft of Rs. 2100/- and Rs.900/-
along with- golden chain, wrist watch etc. The witnesses -also
supported the case during inquiry before the Magistrate. It is
evident that the raid was conducted on 11.8.1995 but admittedly
the case against the complainant was registered on 13.8.1995
being Case No. 16/95 (Vide Cr. Misc. No. 5311 of 1995] It further
appears that one Mangara Lohar was arrested on 13.8.1995 and
the copy of the seizure said to have been handed over to Mangara
though the complainant Ashok Kumar Sahu was present at the
spot on 11.8.1995 during the search but no reason assngned as to
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why the copy of the same was not handed over to the complainant
on the same day and why the case was not registered on the same
day. Annexure-3 is dated 16.8.1995 the accused Mangara-Lohra
was forwarded to the court on 13.8.1995 (Annexure-2).

9. As regards Criminal Misc. No. 36/95 (R), it is evident
that*the raid was conducted on 14.8.1995 and seizure was also
made on the same day but the report was submitted on 16.8.1995
and one accused Shankar Bharti was forwarded in the said case.

10. Learned counsel appearing for the petitioners submitted
that this stage that the opposite parties also involved in several
cases in connection with theft of railway articles but that much
cannot falsify the prosecution case totally.. The allegations as
levelled in the complaint prima facie _estab}lish and constitute the
offences about assault, abusing and theft. It is well settled that in
order to attract the provisioin of Section 20(3) of the Railway
Protection Force Act, there must be direct and reasonable nexus
between the criminal act attributed to the accused and the official
discharge of the duty. The act of committing theft and assault
¢annot Be said to have been done in discharge of official duty and
as such the _prosecution without previous sanction of the
sanctioning authority is not essential.

.‘ 1.1‘ It is also set;lec.i that in case of Tnegligence of public
foxcer in discharge of his duty, there is no bar in lod ing
prosecution and sanction is not required (Reference be madi in
A.LR. 1997 S.C. page 2102). Moreover the Protection und 1; |
Act is not absolute and has been confined with res nder the
done 'in discharge of official duty. pect to any act

Wway connected with the -
alleged offence.

wse Upon by the learned
: B also distinguishabie, As the



%0 - S " PATNA SERIES : VOL. LXXX (2)

Complaint case was filed lateron but in the instant case the
Complaint case was filed on the same day i.e. 11.8.1995 on which
the raid was made and the petitioners lodged the case after much
delay. There is also nothing to show that the Complaint is
malafide and with oblique motive. Moreover on the same score this
_Court dismissed the application under section 482 Cr. P.C. vide
Cr. Misc. No. 2341 of 1990 (R).

15. This Court at this stage has to proceed entirely on the
~ basis of the allegations made in the complaint and if the allegations
made in the complaint primafacie, discloses commission of an
offence, this Court should be reluctant to interfere (Reference be
made (1999) S.C.C. page 728)

16. Considering the whole facts'and circumstance , coupled
with the discussions made above, 1 do not find any merit in both
the applications. In the result, both the apphcandns namely Cr.
Misc. No. 5311 of 1995 (R) and Cr. Misc. No. 36/95(R) are hereby
dismissed.

17. It is needless to say that the trial court should not be
influenced by any of the observation made in this order and the
case will be disposed of on its own merit in accordance with law.

However, the petitioners may raise all those points before
the trial court at the time of framing of charge which will be

considered by the court below on its own merit.

G.N. Application dismissed.
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CIVIL WRIT JURISDICTION
Before M.Y. E\qbal, J..

2000
October, 17.

Parmila Kumnari and Ors.”™
' V.

' The State of Bihar and others. '
Appointment—petitioners appointment made in 1996 on
" the basis of decision of District Education Establishment Committee,

" whether. could be reopened and cancelled by Director Primary.
Education without there being any direction to reopen the matter.

_ Where the writ petitioners were appointed in 1996 by a
decision taken by the District Education Establishment Committce

on the basis of direction issued by the High Court in earlier writ
petition. .

4

Held, that there being no direction to the Director Primary
Education to reopen the case of the petitioners, and cancel the
appoinﬁment made in 1996, the impugned order éahcelling the
appointment cannot be sustained in law.

. Applications under Article 226 of the Constitution of
India. - . = ' )

"The facts of the cases material to t
out in the judgment of M.Y. Egbal, J.

M/S Ganesh Prasad Singh, Ganga Pd ‘Roy, Sr. Advocates,
‘,}_Vith Jawahar Prasad & M.K. Mishra for the petitioners.
ot M/S,M.,S. Anwar, G.P. 1, A. Saya, G.A. with Arvind Kr.
| ‘eht.a. Rcye'sh Kr., R.N. Sahay, M.K. Roy, Ravindra Pd, J.P. Sinha.-
P. deyarthl.’ Mrs. Ritu Kumar, RK, Merathia, G.P. 2 with RA.
‘Choubey; KK, Jaipuriar and Mangj Prasad for the respondents.
M.Y. Egbal, J. ' .

In all these i icati i
petitioners are aggrieve writ applications since the

d by an
respondent no. 2, the Direyctor order dated 2.2.2000 passed by

Primary Educati
- — ation '
Sitting at Ranchi Bench, - ’ ’ Pepermen.
Civil Writ Jurisdiction Noé.
In thé matter of writ
In C.W.J.C. No. 826/2000R iti )
In C.W.J.C. No. 770/2000R p'e’{:{zpeuuoner'
...... itioner,

In C.W.J.C. No. 964/2000R... ... Dinesh Kr, Pandey & Ors

In C.W.J.C. No. 948/2000R

...... Arti Kumari &
In C.W.J.C. No. 1047/2000R ] ors

In C.wW.J.C. No.

his report are set

IO

....... Pelitioners.

o S .....;.Pelitioners.
R...... mari Suman & Ors....... Petiti
1042/2000R. Smt. Hemkanta & Ors....| o

....... Petitioners,
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Secondary;, Primary & Adult Education, Bihar, Patna and as
similar question 'of law and facts are involved in all these writ
applications, the same have been heard together and are being
disposed of by this common judgement.
" 2. There are altogether 16 writ ‘petitioners who have
challenged the aforesaid orgler whereby the Director. Primary
Education held their appointments as illegal and directed the
Deputy Commissioner, Dhanbad and the District Superintendent
91’ Education, Dhanbad to issue showcause notices against these
petitioners and terminate their services. '
3. In order to appreciate the cases of the petitioners, it is
necessary to state in brief, their cases seperately :

CWJC No. 801/2000R :

4 The petitioner was appointed as an Assistant teacher in
Middle school, Hirapur, Dhanbad on the basis of judgement and

~order passed in CWJC No. 1153/90 (R) and CWJC No. 2326/

~ 96(R). On the basis of the said judgements the District Education

Estabiishment Committee, Dhanbad passed resolution for

appointment of the petitioner on 29.10.96. Petitioner's case is that

ﬂioug‘h she was much above in the panel list but she was not

given appointment on the basis of being resident of outside of the

district of Dhanbad. It is contended that the action of the

respondents in holding the appointment of this petitioner as illegal

and mala fide, cannot be sustained in law in view of the fact that

there was no direction for holding inquiry with regard to her

appointment which was made pursuant to the judgement passed

by this court.

CWJC No. 826/2000R :

In this writ pétition the petitioner's case is that although he
was above the persons having been appointed in the merit list, he
was not given appointment on the basis of being the resident of
ide of the district of Dhanbad. It is contended that it was only
ment delivered in CWJC No. 2326/96 (R) and MJC

e Establishment Committee took a decision or
dingly appointment letter

out s
_ after the judge
382/96 (R), th
-appointment of the petitioner and accor

was issued on 14.11.96.

CWJC No. 770/2000R : |
ner's case is that she was

In this writ application petitio ; a
appointed as an Assistant teacher on the basis of the judgement
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‘passed in CWJC ‘No. 3699/95 (R). On the basis of the said
judgemen{ the Dist. Establishement Committee passed order for
appointment of the petitioner on 29.10.96. It is stated that the

order of appointment was passed by this court after. considering
the rules, 1991 and 1993.

CWJC No. 964/2000R :

Y

In this writ petition, petitioners' case is that they were
appointed on the basis of judgement passed in CWJC No. 1284/
96(R) dated 21.8.96. It is stated that on the basis of the order
passed in the aforesaid writ petition and the order passed in
CWJC No. 2326/96(R) along with MJC 382/96(R), the District
Education Establishment Committee, Dhanbad passed orders for
appointment of the petitioners on 29.10.96 and accordingly
appointment letters were issued to the petitioners on 14.11.96 It
is stated that while taking decision for appointment, rules, 1991

and 1993 were fully considered by the court as also by the
Establishment Committee.

CWJC. No. 948/2000R :

In this writ application, petitioners' case is that they were
appointed on the basis of the judgement passed by this court in
CWJC No. 3011/95 (R) and 3699/95(R) dated 4.7.96. It is stated
that as per the direction of this court in the judgement aforesaid,
the Dist. Education Establisiment Committee, Dhahbad tobk 2
decision on 29.10.96 for appointment of the petitioners and

accordingly, appointment letters were issued on 14.11.96 after

following and fully considering the provisions of Rules, 1991 and
1993, : . ' ’

CWJC No. 1047/2000R :

In this writ petition, there are six itioner. :
| | ' ' petitioners who were also
appointed in November, 1996 as Assistant teachers op the basis

g; J(;;lggrlnent and order passed in CWJC Nos, 2225/89 (R). 2028/
+ 2111/89(R), 191/90(R) and 1284/86(R). It "
' R). It is stated that on
g’:r::;i:e‘;f tg; Saiél J;Jdgements. the Dist. Education Establishment
» Dhanbad passed order for appot '
considering the Provisions of Rules, S et on 29.10.96

1991 and 1993,
CWJC No. 1042/2000 (R) : -

4

7 In this writ application, these two petitioners -claimed ‘tO:
have been appointed ,as Assistant teachers on the basis of the
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judgement dated 4.7.96 passed in CWJC No. 3699/95 (R). It is
Stated that on the basis of the said judgement, the Dist. Education
Establishment Committee, Dhanbad passed order of appointment
on 29.10.96 considering the relevant provisions of Rules, 1991
and 1993. o _— -
4. Mr. Ganesh Prasad Singh, learned ctounsel for and on
behalf of the petitioners assailed the impugned order as being
illegal and wholly without jurisdiction. Learned counsel firstly
"submitted that this court never directed the concerned respbndents
to make inquiry with regard to the validity of the appointment of
the petitioners and, therefore, the concerned respondent, namely,
the Director, Primary Education had no jurisdiction to declare the
appointment of the petitioners as illegal when the petitioners were
appointed pursuant to the direction passed by this court in
different writ petitions filed b)'f'the petitioners. Learned counsel
after apprising this court with the facts of the cases of the
petitioners submitted that it was only after a specific direction was
issued by this court in CWJC No. 2326/96 (R) and MJC 382/96 -
(R}, the District Education Establishment Committee considered
the cases of all the 16 petitioners and came to a decision that they
were entitled to be appointed from the panel. Accordingly, letters
ol appointment were issued to the petitioners on 29.10.96 and
pursuant to that they joined their services. Mr. Singh learned
counsel has drawn my attention to all the decisions time to time
paséed by this court and the Supreme Court and submitted that
the petitioners case is not squarely covered by those judgements
where by the concerned respondents were directed not to make
any appointment. Learned counsel further submitted that in the
judgement passed by this court on 28.2.2000 in Mathura Prasad
Dhibar's case (CWJC 2736.98 (R). this court never issued any
direction to the respondents to reopen the cases of these petitioners
and to find out whether their appointment is in accordance with
Jaw. On the contrary, Mathura Prasad Dhibar' case the petitioners
ed the decision of the District Education Establishment

stion
guebtl jitee, Dhanbad dated 14.7.98 whereby .their claim for
asrrcl)?:ltn1e1:1t on the post of Assistant teachers was rejected.
%

lastly submitted that in the judgement of Mathura ,
ase these petitioners were . neither  parties nor
onsider their cases and to find out
s legal and valid. Learned counsel.
d order is illegdl, arbitrary

Learned counsel
Prasad Dhibar's ¢
was there any direction to re-c
ts wa
whether their appointmen
therefore, submitted that the impugne

atid npala fide.
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5. On the other hand, learned Govt. Advocate submitted
that, as a matter of fact no direction was ever issued by this cout.‘t
for appointment of these petitioners, rather, in all the cases this
court directed the- respondents to consider the cases of the
petitioners in the light of the rules, 1991 and 1993. Learned
counsel submitted that, as a matter of fact. the petitioners were
appointed in contravention of rule, 1991 an‘d appointment letters
were issued for the first time in 1996. Learned counsel thgn,
sﬁbmitt_ed that pursuant to the direction of this court in Mathura
Prasad Dhibar's case. the Director, Primary Education examined
the entire cases including the cases of the petitioners after giving

" them show cause notice and found that they were appointed in
contravention of the rules. The Director, Primary Education,
therefore, rightly passed the impugned order.

6. Before appreciating the rival contentions of the learned
counsel for the parties, it would be useful to state. in brief, the
relevant facts and the basis of the claims made by various persons
whose names were empanneled in the list prepared in 1998 for

appointment of Assistant teachers in different schools in the State
of Bihar.

It is undisputed that originally panels were prepared
districtwise for appointment of Assistant teachers in primary
schools in different districts in the State of Bihar. Said panel was
challenged before this court in the case of Anil Kumar Vs. Chief
Secrelary (1). This court declared the panel prepared on the basis
of residence in a particular district, as unconstitutional. This
court, however, directed .that the appointments already made from
those..panels should not be disturbed. The State-respondent was
f(;stra’med from making any further appointment from the panels
prepared for the different districts. After the said judgement, vide

cu‘cula.r dated ?.7.89. the State Govt. issued several instructions
regarding appointment of prima

 teachers. According id
instructions y According to the sai

RS . it was directed that those candidates who have
already been appointed from the panel, would continue in service.

-1t was further directed that for the preparation of pancls for

appointment of teachers, date should be collected from the office
ol Directo rate of Primary Education, and a fresh advertisement
-hall be issued for appointment and those candidates who arc¢

ulready in the panel, ‘will also be covered by the application.
Aggrieved by the said decision of the Government many persons
(1) (1987) P.L.J.R. 846. ‘ >
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‘Whose names appeared in the panel, moved this court and the
Mmatter ultimately went to the Supreme Court.

7. The Supreme Court disposed of several civil appeals by
a common judgment in the case of Sabita Prasad & ors vs. State
of Bihar & ors (1) Some of the civil appeals was allowed by-the
Supreme Court on concession .that the State Government will
reconsider the case of all such persons. .

8. It appears that again various persons filed writ petitiofls
before this Court claiming their appointment on the basis of the
judgment of the Supreme Court in Sabita Prasad’s case. A Bench’
?f this Court disposed of all those writ applications by a common
judgment rendered in the case of Binod Kumar Tiwari vs. State of
Billar (2). This Court held that the direction was issued -by the
Supreme Court in Sabita Prasad’s case on the basis of concession
made by the State counsel and, therefore, that cannot be the basis
for giving appointment of all the persons who were not parties to
the Supreme Court. This Court., however, directed the Director,
Primary Education to dispose of all pending claims.. A further
direction was made to advertise the vacancies, gét fresh panel
prepared in accordance with law and make the appointment.

9. Learned Government Advocate, relying up'on‘these two -
decisions namely, the decision of the Supreme Court in Sabita
Prasad’'s case and the decision of this Court in Binod Kumar -
Tiwari's case (supra), submitted that by the impugned order the
services of the petitioner were rightly terminated/ cancelled. Learned
Government Advocate further contended that the.impugned order
was passed in terms of the direction of this Court in Mathura

Prasad Dhibar's case (CWJC No. 2736/98 (R). o
' 10. In the light of the facts stated hereinabove, the only

stion falls for consideration is whether the impugned order
pointment of

que \
passed by the respondent terminating/cancelling ap
petitioners is in accordance with the direction of this
ura Prasad Dhibar's case (supra). First of all I will
ecision rendered by this Court in Mathura .Prasad

-the writ
Court in Math
examine the d
Dhibar’s case.
11. It appears that Ma
for the first time moved this
2603/97 (R) seeking a mandamu
appoint them on ‘the post of Assistant teac
(1) (1994) 1 P.LJ.R. 62 (8.C).
(2) (1995) 2 P.LJ.R. 273.

thura Prasad Dhibar and-ten others
Court in 1997 by filing CWJC No.
s directing the respondents to '
-achers on the basis of
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panel prepared in 1988-89. The writ application was disposed of
with a direction to those petitioners to file representation before
the respondents which shall be considered in accordance with law.
The respondents accordingly considered their representations and
rejected the same by taking a decision on 14.7.98. Those petitioners
challenged the said decision dated 14.7.98 by filing CWJC No.
- 2736/98 (R). The said writ application was dismissed following the
decision of the Division Bench in Ramjee Tiwari's case (1)
Paragraphs 8, 9, 10 and 11 of the judgment rendered by this

Court in Mathura Prasad Dhibar's case (supra) in worth to be
quoted hereinbelow :— . o

"8. I have gone through the judgements of the two Division
Benches of this court in the case of Ram Krishna Das and
others (supra) and Surendra Kumar Singh (supra). | have
also taken note of the judgment of another Division Bench
of this court in the case of Ramjee Tiwary and ors v. Stlate
of Bihar -and ors reported in 1996 (1) All P.L.R. 273. In
Ramjee Tiwary’s case the Division Bench discussed the

reasonings of filing of various writ petitions secking

appointment out of the panel prepared in 1985 and obscrved
as under :— , .

"The findings can be summarised as follows :—
() After unexplained long delay, no direction can be given
to make appointment of petitioners (appellants herein)

<;ut. of a panel which was prepared a long back (1985/
4]8), ‘ ‘

-, ) -"ic. decision in the case of Sabita Prasad  (supra)
having been rendered in concession is applicable inter-
B parte alone, T

(iti) ‘:tljl ‘Pending clai.ms are to be decided on the basis of the
Or;:ryafttox\s aforesaid, but where there is a specific
the ;eZisit:e.'lpimz High Court or the Supreme Court.
M 18 to be taken by the respondent irector

Primary Education) ¥ pondents (Direc

. i in the light ; d
direction by the Courts, ght of such decision an
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or by the Apex Court. The learned Single Judge has taken
due consideration of such situation and had made clear
\that the claim of such persons should not be rejected on
the ground of delay, where there is a specific order of this , .
court of the Supreme Court, which will be evident from
paragraph 11 of the judgment. ' A
The aforesaid fact and ratio is also applicable in the
case of other appellants, namely, Sheo Kumar Prasad Yadav
and others. In their case, delay is to be counted from the
date when the first appointment was made in the year.
1988. So far as the stand of these appellants that they -
- earlier moved before this court by filing writ petition in the
year, 1993 is concerned. according to me, the aforesaid
submission has got no substance. This court never passed
any specific order and/or direction in favour of- the
appellants, Sheo Kumar Prasad’ Yadav and _others, ' for
consideration of their appointments out of 1985
advertisement. Such being the position .the case of these
appellants, Sheo Kumar Prasad Yadav and others is also to
under go the test of delay.” N

10. In the instant case, admittedly for the first time the
petitioners approached this court in 1997 i.e. after 12 years
from the date when the panel was preparefi by filing CWJC
No. 2603/97R. In the said writ petition this court observed
that no mandamus can be issued directing the respondents
to give appointment to the petitioners but a direction was
issued'to the pétitioners to file a representation which shall
be considered by the respondents-authorities in the light of
the Appointment Rules, 1991 and 1993.

11. In my opinion, therefore. thé ratio decided by this
court in Ramjee Tiwary's case fully applies in the present
case. Moreover, I'am of the view that the petitione:rs are not
entitled to the relief sought for the reason that giving such

relief will amount to giving life to - a dcad horse.” )
12. Now, in the light of ratio decided by the Supreme Court

these writ petitioners.
| () In CWJC No. 801/2
" Smt, Parmila Kumari applied for the p
her name appeared in serial no. 24 in

000 (R) the writ petitioner namely
ost of Assistant Teacher and

the panel pl'epared in 1989
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but she was denied appointment on the ground that she could not
‘produce the permanent residential certificate of the district of
Dhanbad. The petitioner immediately challenged thé action of the
respondents in not appointing her on the ground of want of
residential ‘certificate_by» filing CWJC No. 1153/90 (R). The writ
application remained .pending for a long time on the ground of
pendency of other writ applications of similarly situated persons.
The said writ application being CWJC No. 1 153/90 (R) was
disposed of on 11.12.95 by this Court with a similar direction to
the State Government to consider the case of the petitioner for
appointment as primary school teacher since the persons below in
the panel had already been appointed. When no action was taken
by the authorities pursuant to the judgment and order dated
11.12.95 the. petitioner filed contempt petition being MJC No.
382/96 (R). In the meantime the claim of the petitioner ‘was
:rejectcd by the Director, Primary Education, vide order dated
20.3.96 and the same was challenged by the betitioner'by' filing
CWJC No. 2326/96 (R). Both the writ application and contempt
petition being CWJC No. 2326/96 (R) and MJC No. 382 (R) were
and disposed of by a Bench of this Court on 22.8.96. It was held
‘ that under Rule, 1991 since an establishment committee has been
c_\o\nst;imte{d in each and every district for consideration of the
%)pomt;ment of primary school teachers, the Director. Primary
tl—?;:] C_T)‘t;i’;i:iirno';“'thority to pass order on the representation of
represer&fation <;f 'th:s'et(i:t(')ur‘t accordingly ‘directed that the
establishmerit commiftee ‘anr i)han be considered by the district
giving 'pérsonal he aﬁng o thn t‘.e? same shall be disposed of by
Committ e e petitioner. The District Establishment
. ¢¢ accordingly considered the case of the petitioner along

with others and the Committ ' . ¢ pe }onex alo
ee found that the petitioner was

illegally denied appointme A .
Mt ment on the Lo .
residcnlial certificate. he ground of non-submission of

_ Accordi : " Distri :
Establishment Committe ely, the District Education

€. Dhanbad passed ' i d
29.10. or ‘ a resolution date
10.96 for appointment of the petitioner. A copy of the decision

of the Establishment Committ
| , ‘ ee has been An 3
3 to the writ application, It appe‘ar nexec as Annexme

s that o
resolution passed by the District on the basts of th®

ct Establishment Commi
v mittec
respondent no. 5, the District Superiintendent of Education issued

appointment letter no. 4879 dated 14.11.96 and the petitioner was
.appointed in the middle school Hirapur, Dhanbadp Pu:'sm;r t to
that, the petitioner joincd the school ard has been .workirrg ZinCc
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then. It is worth to mention here that the decision of the District
Education Establishment Committee, on the basis of which this
Writ petitioner was appointed in 1996, was not the subject matter
of the writ petition filed by Mathura Prasad Dhibar and others
(CWJC No. 2736/98 (R). It appears th"a_t there is a reference of the -
decision of the District Establishment Committee in the counter
affidavit filed by the respondent -State alleging that ‘the decision
ol the District Establishment Comrmttee was not found correct.
While ‘dismissing the writ petition filed by Mathura Prasad Dhibar
and others, this :Court never issued any direction to the
‘respondents to reconsider. the appointment of the present writ .
petitioner and to cancel the same and such direction was rightly
not issued as the present writ petitioner was not a party in CWJC
No. 2736/98 (R). In spite of the fact that there was no' such
direction to the Director. Primary Education in the judgment of
Mathura Prasdd Dhibar's case (CWJC No. 2736/98 (R), it is rather
surprising as to how the Director, Primary Education, on the basis
of aforesaid order, re-opened the case of the present writ petitioner,
who was appointed in 1996 by a decision taken by the District
Education Establishment Committee on the basis of direction
issued by this Court in the judgment referred to hereinabove. In L
- my opinion, therefore, the case of the present writ petitoner is
neither similar to the case of Mathura Prasad Dhibar and others
nor there was any diréction to the Director, Primary Education to
re-open the case of the present writ petitioner and to cancel her |
appointment made in 1996. In that view of the matter, in my
opinion. the impugned order cancelling the appointment of the

petmoner carmot be sustained in law.
(i) CWJC No. 826/2000 (R) and 1047/2000 R)
The case of the present writ ‘petitioners is also similar to
that of the case of Parmila Kumari (CWJC No. 801 /2000 R). .
These writ petitioners were also placed in the merit list but were
not given appointment on the basis of being residents of outside
the district of Dhanbad and as. such, they filed CWJC No. 2122/

89 (R) and CWJC No. 2028/89 (R). The said writ applications were
disposed of along w1th other writ petitions being CWJC Nos. 1918/
89 (R) and 211 1/89 (R). The Division Bench comprising the then
Hon' ble Chief Justice disposed of all these writ apphcatlons by

e following order :— ;
passing th four writ applications belong to

The petitioners in these ! i ‘
Dhangad district and were candidates for appointment of
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pﬁmary teachers who were empanelled and even though
persons below them in the panel were appointed. they could
" not be appointed because of the Government Circular dated
5 7.1989. Theéir cases are fully covered by the decision of
this Court delivered today in respect of teachers of Ranchi
district. It is not disputed by the State that persons below
these petitioners from the panel were appointed as primary
sch,ool. teachers.
2. We, accordingly, dispose of these applications with
a wrection to the aippropriate authority under the 1991¢
Ruies to consider the cases of these petitioners and pass
»upl)l‘opl‘«iaté orders for their appointment against the existing
‘vacancies or if .there is no vacancy, against the [uture

vacancies and in case they have been age barred, in
relaxation of their age. ' ‘

3. The writ applications are disposed of accordingly.
There will be. -however, no order as to costs.”

. It appears that in terms of the direction of the Division
Bench of this Court the case of the petitioners along with other
similarly situated persons were considered by the Director, Primary
Education, who finally rejected their claim. However, the said

. order of Director was challenged by the writ petitioners along with
others ir.1 CWJC No. 2326/96 (R) which was disposed of along with
MJC No. 382/96 (R) on 22.8.96. Pursuant to that judgment and
order the Disujict Establishment Committee considered the case of
petitioners and others and took' a decision for their appointment.

»Conscqgemly appointment letler was issued on 14.11.96 and
petitio‘pers joingd the school and have been working since then. It

is, therefore, clear that the case of these petitioners is exa'c.tly

similar to the case of Parmila Kumari (CWJC No. 801 /2000 (R). In

that view of the matter, I'am of the opinion that the'cancellatiém/

termination of the appointment of these petitioners is alhso illegal

and without jurisdiction and the same cannot be sustained in law.
(iify CWJC Nos. 770 arid 948 of 2000 (R)

The petitioners of these two writ applications were also
~ appointed on the basis of judgment and-order dated 4.7.96 passed
in CWJC'No. 3011/95 (R) and CWJC No. 3699/95 (R) lnptermS
of the said judgment the District Education Esta\‘blisl'xmel’lt
Committee, Dhanbad ‘took a decision for appointment of theée
petitioners and accordingly- appointment letters were issued and
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th(: writ petitioners joined the schq\ol in 1996. Neither the judgement
Passed by this Court nor the decision of the Establishment
Committee was ever challenged by the respondents and it was
only on the basis of the judgment in Mathura Prasad Dhibar's
~case, the appointments .of the pctitioners have been illegally
cancelled. In my opinion, -theretore, the impugned order of
cancellation of appointment of these petitioners is also illegal and
without jurisdiction. '
 (iv) CWJC No. 964/2000 (R)

-, ~ The present petitioners filed CWJC No. 1284/96 (R) which
was disposed -of on 21.8.96 in terms of th¢ judgment and order
passed in CWJC No. 1321/89 (R) and othcr analogous cases on
28.7.95. The Division Bench comprising of the then Hon'ble Chief
Justice disposed of CWJC No. 1321/89 (R) and other. analogous
cases by passing a reasoned Judgment on 28th July, 95. The
operative portion of the judgment reads as under :-

“Now that the new Rules have come into existence since
1991 and since the State does not dispute the assertions
made in these applications that persons below them from
the panel have been ‘appointed, following the direction of
the Supreme Court in case of teachers of Nalanda District,
we would dlspose of thesc applications by requiring the
State of Bihar to consider the cases of these petitioners for
appointment. as primary school teachers since persons
below them from the panel had already been appointed and,
if necessary, in relaxation of the age bar against the existing
- vacancies and if there is no vacancy, against the future
vacancies. The appropriate authority under 1991 Rules may
consider the cases of these petitioners and pass appropriate
orders in accordance with law.
These writ applications are, accordingly allowed with
the aforesaid directions. There will be, however. 0o order as

to costs.”

Subsequently
direction while disposing 0
applications and accordingl

sse
Committee. Dhanbad pa
Consequently. the District Supermtenden

ers on
Issued appointment letter to tk.le Petlttxozll‘ldwl i
Petitioners are working as a_ssxstant e

a Bench of this Court again issu *d necessary
f several writ applications and contempt
y the District Education Establishment
d order for appointment on 29.10.96.
t of Education, Dhanbad
14.11.96 and these
he Middle School
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of Dhanbad. in my opinion, therefore, the case of these petitioners
are also similar to that of the case of Parmila Kumari (CWJC No.
801/ 2600 (R). In my opinion, therefore, the cancellation/termination
of appointment of these petitioners is also illegal and without
jurisdiction. .
- (v) CWJC No. 1042/2000 (R}
.These two petitioners have also been appointed as assistant
. teachers on the basis of the judgment dated 4.7.96 passed in
CWJC No. 3699/95 (R). The said writ‘application being CWJC No.
3699/95(R) was disposed of in terms of the judgment passed by
this Court on 28.7.95 in CWJC No. 1918/89 (R). The case of the
present writ petitioners, in my opinion, is also similar to that of

CWJC No. 801/2000 (R).-Hence the cancellation/termination of

the appointment of these petitioners is also illegal and wholly
without jurisdiction. o

, 13. Having regard to the entire facts and circumstances of
the case and the law discussed hereinabove, all these writ
applications are allowed and the impugned orders passed by the

Director, Primary Education cancelling/terminating the
appointment/services of these petitioner !

b o S are quashed. However,
there shall be no order as to costs. .

" R.D. . :
‘ ‘Applications allowed
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TEST SUIT N
' Before S.N. Jha, J.
- 2001
February, 5.
Vilcas Singh & ors.”
v
Devesh Pralap Singh.

Succession Act, 1925 (Central Act no. XXXIX of 1925)—
grant of- Letters of Administration—petitioners having proved the
due execution of will by testatrix in sound state of mind. there
being no suspicious circumstances, whether entitled to grant of
Lettérs of Administration.

Held, that the petitioner having proved the W111 and its due
execution in a sound State of mind by the testatrix and there
being no suspicious circumstances surrounding the execution of
the will, the petitioners are entitled to grant of Letters of
Adrmmstratlon .

Held, further. that the Letters of Administra‘tionbf the will,
of the testatrix dated 22.8.1986 be granted in favour -of the

petxtloners on payment of due court-fee and furnishing inventory
and accounts within the stipulated period. under section 319 of

the Succession Act, 1925.

Case laws discussed. ‘
Apphcation under section 278 of the Successxon Act 1925

for grant of Letters of Administration.
The facts of the case material to this report are set out in
~ the judgement of Sachchidanand Jha, J.

S.N. Jha, J.—This is a petxtlon under section 278 of the
Indian Succession Act (in short ‘the Act) for grant of Letters of
Administration of the will of Smt. Kamleshwari Devi, resident of
Boring Canal Road, Patna. The petition was earlier registered as -
0. 3 of 1991. After the Objector entered

Testamentary Case No. |
" caveat it was converted into a suit and re-registered as Testamentary

Suit No. 3 of 1996. ,
9. The case of the petitioners, who are the grand sons of
) . : rei ' the testatrix) and
ri Devi (hereinafter called
Smt, Kamleshia is that the testatrix was the

disposition,.
beneficiaries of the <SP Slot nots. 172, 173. 174, 175 of

absolute owner of land bearing
ry Suit No. 3 of 1996.

Testamenta
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Khata nos. 115/588 and 14 of village Dujra, Thana [?igha (tilor\:f |
known as Boring Canal Road within Buddha Colony Police Sta 1; 3.
Patna town), purchased by her from her streedl.xan on 3.6.
After the purchase she got her name mutated in the revenu'c
records. TFrom her savings and streedhan she‘ constructed a
double storied house which was numbered as holding no. 494/
414 B in the municipal records. She paid land revenue. e'md
municipal taxes to the State of Bihar and the Patna Mumcxp.al
Corporation. On 22.3.86 she executed her last will at her aforesr‘.:ud
residence in the presence of her relatives and the attesting
witnessses. namely, Dr. Birendra Prasad Sinha and Dr. Vija}/ee
- Singh. The attesting witnesses are also close relatives bf:lng
respectively the grand son-in-law and husband of the niece of the
" testatrix. The husband of the testatrix Bisheshwar Prasad Narain

Singh died on 31.1.87. The testatrix also died soon alter on:

31.3.87. The petitioners along with their father performed the last’

ritecs and Shradh. After the death of the testatrix the petitioners
came in possession of the house and the land, got their names
mutated in' the records of the State and the Patna Municipal
Corporati_on and are paying land revenue and taxes to them.

3. Caveat was filed by Devesh Pratap Singh objecvtir‘\g to the
grant of the Letters of Adminis

tration. It is worth mentioning here

. that the testatrix had two sons, namely, Suresh Pratap Singh and

Devesh Pratap Singh and a daughter, namely, Smt. Abha Singh.

The petitioners herein are the sons of Surésh Pratap Singh.
Considering that the objector

heritable interest in the estate of the testor, his locus standi thus

not being questioned, caveat ed
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forged. fabricated and manufactured. The further case of the
Objector is that the property did not exclusively belong to Smit.
Kamleshwari Devi. She had, in fact, no ptoperty of her own.
Whatever property she and/or the father has left behind is joint
family property in which the Objector has share. ' '
5. Before I enter upon the real issues involved in the case
I wish to.dispose of the two objections relating to the exclusive
ownership of the testatrix and the nature of the document. which
is the subject matter of the proceeding. As regards the former, the
scope of proceeding for grant of Probate or Letters of Administration
stands well settled by judicial pronouncements. The jurisdiction of °
the court is limited to finding out if the will was duly executed. is
the genuine and last will of the testator/testatrix, executed by her
in a sound state of mind and with full understanding. Thc
question as to ownership of the property lies outside the é(-npc. of
the proceeding. Counsel for the Objector referred to section 59 of
the Act. He submitted that the use of the words “his property” in
that section indicates that the person can make a will with respect
to his own property and, therefore. when-ever dispute is raised n
that regard the Court has jurisdiction to decide the same. "l‘lm 7
submission, in my opinion, is wholly misconceived and reflerence
to section 59 is totally misplaced. From perusal of the provisions
of séction 5§9 and Explanations appended thereto it is clear that
whét the section deals with is the testamentary capability of the
pei‘son to execute a will. The main section lays down ‘that cvery
person of sound mind not being minor may dispose of his property
by will. Ex-planation I clarifies that a mayried‘ woman may also
dispose of any property which she could e_@Llenate du1?mg her
lifetime. As per Explanation Il even a deaf or dumb or blind may
also execute a will if they are able to know what they are doing by
-ding to Explanation III even an insane person can m;’:lke
e is not of unsound mind. Explanation IV
s not in a sound state of mind—whether -
s result of intoxication or illness or any
n does not know what he is doing. The
f section 59 be comes further evident

it. Accor
a will at a time when h
prohibits a person who 1
un soundness of mind i
other cause—il the perso
obiect of the provisions © :
r"ij the illutration appended to .1t.

, 6. Whether a person was mcat ble o
Feason of.any physical and/or me;mrae\h'vam
Televant point and, in fact, the mos' o
decided in Probate/Letters of Admini

pable of executing a will by
pacity is certainly a
point which is to be
oceeding and in
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this case also I would deal with this aspect later in this judgment'. .
As regards the use of the words “his property”, it is clear and, if
I may say so, implicit' that a person can execute a will, like any
transfer deed, only with respect of his own property and not
someone else's property and, therefore, nothing much turns on
use of those words in section 59 as to confer jurisdiction on the
probate- Court to decide any dispute relating to title, ownership
etc. of the testator/testatrix in the property which is the subject
matter of the will. It is settled 'legal position that it is not the duty
of the probate Court to consider any issue as to title of the testator
to 'tHC‘Pi‘Operty with which the will propounded purports to deal
or td the disposing power the testator may have possessed over
such property or as to the validity of the bequest made. See, for
example, the case of Kashi Nathvs. Dulhin (1). Proceeding for
grant of probate or latters of administration is not suit in the real 7
sense, it only takes-the “form” of a regular suit according to the
provisions of the Code of Civil Procedure, “as early as may be"—
vide section 295 of the Act. Reference may be made to a Division
Bench decision of this Court in Sidhnath Bharti vs. Jai Narayan
- Bharti, 1994 (1) PLJR 644, a Full Bench decisioin of the Allahabad
High Court in Panzy Ferondes vs. M.F. Queoros, AIR 1963 Allahabad

153, and. a Division:Bench decision of the Calcutta High Court in
Batai Lall Banerjee vs. Debalci Kumar Ganguly, AIR 1984 Calcutta
16. The grant of probate or letter

s-of administratiop is decisive

?n‘lyﬁof the willl pPropounded and not of the title etc, of the testator

r?'ttf\'-Pmpel‘t‘y- As the issues relating to title, ownership etc. are
ot -

to be gone into in such’ proceeding, it follows that even a
-favourable decision in favour

of the petitioner/plaintiff granting
probate or letters of administati P /p iff g g

_property. In the above pre’fnises

of the testatrix to give the propert - .
. ; Yy to the petitio . e
seems to have been taken, P ners in futu

if T may say so, for the f

jecti € peru ’ e sake O
objection. A bare perusal of. the contents of t} e disposition. t

original of which is on the r position; the

ecord as Ext, 1 and i
S _ : photo copy is
Annexure-1 to the petition, does not bear this o ;
. ut. 143
(1) (1941) A.LR. (Pal) 475, 7 The disposition
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is captioned in }cl‘ear words as “Wasiyat-nama (Will)", and the
recitals thereof also leave no room for doubt that testatrix intended
to give the property to the petitioners as a bequest after her death.
" Transiated into English (by me), the recitals are as under :

Will dated 28.8.86 . ‘

- It is my desire that I give my house which is known as
Kamla Niwas and which stands on Boring Canal Road, Patna and
along with house Kamla Niwas the land and the entire compound

-to my.grand sons Vikas Singh and Vivek Singh, who are sons of
my ‘elder son Suresh Pratap Singh after my life, and the ‘said
grand sons will have the right. They will become its full owners
and alter any death they will get the house and the land recorded
in their names in the Government offices and in the municipality
-and keep the same in their possession. Let it be understood that
they will not sell the property. C
8. Section 2(h) of the Act defines ‘will’ to rmean "the legal
declaration of the intention of a testator with respect to his
property which hé desires to be carried into effect after his death”.
As interpreted by Courts the characteristics -of a will are that (a)
there should be a disposition of the property. (b) which takes effect
after the death of the executant and (c) such dispositiqn‘ is-
irrevocable. There is nothing in the above recitals to suggest
anything lacking so as-to create doubt about its not being a will. -
In this connection reference may be made to sc?ction 74 of the Act.
‘which says, "it is not necessary that any .techmc‘al words or terms
of art be used in a will, but only 'that wording "‘De such that
_intention of the testator can be.known therefrom”. 1 may also
usefully refer to the following observations of the Supreme Court
in Veeraitalingam vs. Ramesh, AIR 1990 Supreme Court 220‘1 —
1t is well settled that a court while construing a will shf)uld.
' ~in the intention of the teéstator to be gathered
try to ascertain of t t: but while so doin
(oo 1 the language of the document: doing
primarily fron. ircumstancs; the position of the testator, his
the surroundmg-‘ e d the probability that he used the words in
family relationship an t be taken into account. They lend a
se also 1% 3 e correct construction of the will.
ing from person to person,it
ds of one will with those
lls upon which the
the disputed will

a particular sen s
valuable aid in arrvi

deratio
Since these consider engiod
is seldom profitable to compare t

. ich of the wi
of another or to try to dlscoYCI' \jv.}lox"ted cases,
deeisions have heen given in 1ep

CISio i ’

ng at th )
ns are changing
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approximates closely. Recourse to precedents, therefore, should be
confined for the purpose of general principle of construction only.
. which by now, are well settled. There is still another reason as to
.why the construction put on certain eXpressions in a will should
not be applied to a similar expression in the will under question
for-a will has to be considered and construed as a whole, and not
piecemeal. It allows that a fair and reasonable construction of the
same expression may vary from will to will. For these reasons it
has been again and again held that in the matter of construction
of a will, authorities or precedents are of no help as each will has
to be construed in its own terms and in the setting in which the
clauses occur [See Ramachandra Shenoy vs. Mrs. Hidia Brite,
~ (1964) 2 SCR 722 at p. 736 : (AIR 1964 SC 1323 at pp. 1328-29)."]
I have no doubt in my mind that the abovementioned
recitals do convey clear intention of the testatrix to give property
absolutely and finallx to the petitioners effective after her death.
. therefore, hold that the impugned document conforms to the
5'%ﬁ§’l'11)t'ion of will and the proceeding is thus maintainable, the
objeetion of the Objector in this regard also is accordingly rejected.

| ~ 9. Before moving to the issue involved, I consider it appropriate
to mention that though, as noted above, the Objector has

flh?c}lracte1-ised the impugned document as being “forged, fabricated
din manufactured”, he hag not denied the genuineness of the
Slgnature of the testatrix on the impugne

) . ‘ d docyment. It may b€
:?tzgp};ii; ii(t)l:la:tN in tfl.‘le light of the said objection of the Objector
 signature of 1 fl(‘sstllfsl by the petitioners for comparison of the
which wis o tatrix ?n the will with her admitted signaturec.
Piected to by the Objector on the ground that no such

taxzn b)" the detendant in the written statement-

Lo quot the relevant
ncetion s under .

ourt is primurily concerned
re of the tesiatrix on the

part of the arder dated 3.10.97 in this con

“In the present proceeding this C
with the genuineness of ‘the signaty
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impugned will. I, therefore, also wanted to know whether' the
defendant denies the genuineness of the signature of the testatrix
on the will. It hardly need be emphasised that in case of any
controversy in that regard, genuineness of the signature on the
will is to be compared with any admitted signature of the testatrix.
Mr. Devendra Kumar Sinha, counsel for the defendant stated that
in the written statement no such stand has been taken by the
_defendant. Mr. Singh, counsel for the plaintiffs, referred: to
paragraph 9 of the written statement wherein it has been stated
that "a forged and fabricated\ document has been manufactured
alleging to be will". He submitted that the aforesaid statement is
capable of two meanings. He stated that in case the defendant
. takes a definite stand and does not deny ‘the signature on the will,
it may not be necessury for the plaintiffs to get the signature on
the aforesaid Power of Attorney to be compared by Handwriting
Expert. but, in such a case the stand of the defendant may be
recorded to avoid any complication in future. :
The statement of Mr. Devendra Kumar Sinha that the
defendant does not deny the genuiness of the signature of the
testatrix on the impugned will is, accordingly, recorded.”

. The signature of the testatrix on the will not being in dispute
the genuineness of the document, as such, cannot be disputed.
. moreso when there is no challenge to the signatures of the:

attesting witnesses and/or the handwriting of Visheshwar Pratap
Narain Singh, the hunsband of the testatrix, who had scribed the
will. The only thing to be seen is whether the will was, duly
executed in the prescribed manner, and secondly, whether the
testatrix was in a sound stafe of mind and voluntarily executed

the will with due awareness and understanding.
10. The mode of execution of will has been laid down in

section 63 of the Act which may be quoted as under :

"Every testator, ........ . shall execute his will according to. thc

following rules. ' | ,
(a) The testator shall sign or shall affix his mark to the will,

or it shall be signed by some other person in his prescnce and by

his di(l ]:)Cf[l*;z.signature or mark of the testator, or tl"xe srilgnatg.re of
the person signing:for him. shall be s<‘).p‘lacc‘i;:itrﬁ;;:safl:fﬁr |
that it was intended thereby to giv¢ effect 1o Aiiien eac]';

. (c) The will shall be attested by t“"(‘)'-m.] r'n'olxnea::( e V.Vm °h
of whom has scen the testator sign or alix his l

1
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has seen some other person sign the will, in the presence and by
the direction of the testator or has received from the testator a
personal acknowledgment of his signature or mark, or of the
‘signature of such other person; and each of the witnesses shall
sign the will in the presence of the testator, but it shall not be
necessary that more than one witness be present at the same
time, and no particular form of attestation shall be 'nécessary.“

The ingredients of the Section, it would- appear, are, firstly,
that the testator should sign or put his mark on the will, or direct
other person to sign it in his presence, for example, in case of
_disability on his part to do so; secondly, such signature or mark
must be so placed as to appear that thereby he intended to write

.a will and, thirdly that it should be attested by at least two

,))vitnésses, each of them having seen the testator sing or put his
mark on the will or the will or some other person sign the will, in
presence of and on the direction of the testator. Such attestation
by the witnesses must also be in presence of the testator.

11. In. the present case the attesting witnesses are Dr.
Virendra Prasad Sinha and Dr. Vijayee Singh. Dr. Vijayee Singh

has syvorh' an affidavit enclosed as Annexure-3 to the petition
_stating as follows :—

“That I am one of the attesting witnesses to the will executed
by late Kamleshwari Devi on tw

o - enty second day of August Nineteen
eighty six (22.08.1986). |

- That late Kamleshwari Devi, testator, signed. the will in my
.fé;sder;ce and dlso in presence of Dr., Birendra Prasad Sinha.

ing (at present) at Kanpur Medical College, Kanpur.
That the deponent and

si Dr. Birendra Prasad Si also .
signed as witnesses to the will ‘ Sinha ‘

after the testator signed the will.”
, The above’ affirmation su

of section 281 of the Act

bstantially satisfies the provisions
“verification of petition for Prob

Which lays down the manner of
. . ate b “w L .
to the will”, For the sake of ¢ y "at least one of the witnesses

i 3 m V Oﬂ
contained in the section ma of verificati

Y be quoled as under & -
"I (C.D) one of the witnesse .

sence).” 1§St will and testament in
v pre :€). :
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12. Dr. Virendra Prasad Sinha; the other attesting witness
‘has also made a similar affirmation, marked Annexure 2 in
"identical language. He has, in fact, further pledged his oath by
deposing in Court as P.W. 2 to support the petitioners' case. He
stated that at the time of the execution of the will he lived in the
disputed house i.e. Kamla Niwas (He is, it may be recalled, grand,
son-in-law of the testatrix). On 22.8.86 his grand father-in-law
V.P.N. Sinha i.e. testatrix's husband, called him downstairs and
informed that his wife i.e. the testatrix wanted to execute a will,
The will was scribéd in his presence by said V.P.N. Sinha on the
dictation of the testatrix. After the will was scribed the testatrix
went through its contents .and then put her signature making
cndorsement to the effect that she had read the contents. The
signature was put by her in his presence. On her request he also
put his signature-with endorsecment that she (testatrix) had signed
in his presence in [ull sound mind. P.W. 2 identified the will,
which had already been proved by P.W. 1 earlier as Ext. 1, as the
will which had been executed by the testatrix. He also proved his
signature and endorsement. He further proved the signature and
endorsement by Dr. Vijayee Singh. Nothing has been elicited from
him in cross-ex-amination to create doubt about the veracity of
his evidence and the attestation 'of the will by him. It was
submitted that P.W. 2 did not claim to have signed the attestation
in the presence of the testatrix. The submjssion is contrary .tO the
record. In his examination-in-chief he specificaly stated that it was
on request of the testatrix that he put his s:gn.ature, and_ it
in his evidence it came in the cross-

anything was missing '
examination when in response to a question the witness state.d
that it was on being asked by the testatrix that'he‘put his
signature on the will. He also stated, in.cross—ex?xnxlnatloxfl. t‘:')]at
every body had put his signgture in his pres<en<.:e. :ehutrt ;:r
clarified in cross-examination, that the. testato.l state t. at .s.e
d to execute a will and on her instruction and ictatmm
wante ; . = her husband scribed the will. The evidence of
VBN Smha‘ 1.e.dra Prasad Sinha fully satisfies the ingredients of
P.w. 2 Dr. Vi Act and I have no hesitation in holding that the
section 63 of the 'ede d in proving the will and its due execution.
petitioners have succe " e been oroved ot only by the

13. The will, in fact, o Drasad Sinha and. the
attesting witness i.c. Dro Vire W. 4 but also by

and P
rieners as PW. 1 an -
beneficiaries 1.6 the pctltloner of the testatrix and the sister of ‘the.

Smt, Abha Singh the daughte
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petitioners' father and the Objector, as P.W. 3. Being equally.
related to them her evidence has great significance. In fact. in her
cross-examination she stated that she has equal love and affection
for both the brothers. Nonetheless, she in clear words identified
. the will. after looking into the same with the help of magnifying
glass, as the will which her mother had executed in favour of her
two nephews—Vikas Singh and Vivek Singh. She further stated.
‘that at the time ‘of the execution of the will she was in a sound
state of mind and body; before she executed the will she had
expressed her intention to execute will in favour of the grand sons
with respect to her personal property. Such unequivocai affirmation
of the petitioners’ case by P.W. 3 goes a long way in proving the
case propounded by them. Counsel for the petitioners, rightly did
not miiss the opportunity to submit that P.W. 3 was a natural heir
of the testatrix, and had the impugned will not been executed by
her, she too would have interest in the property. The fact that she

had otherwise heritable interest in the property but still she came
forward to prove the will demonstrates the veracity of the petitioners’
case, 1 find substance in the submission. :

14. HMaving held that the petitioners have succeeded in
proving du'gz execution of the will the iséue which next arises for

- consideration is as to whether the will was executed in sound
state of mind. I ‘have “already referred to above, briefly, the
. evidence of no less than P.W. 3 Snit Abha Singh in this regard.

The petitioners as P.W. land P.W. 4 unequivocally said so in theil”
evidence. Equally significant is the evidence of P.W. 2 Dr. Virendra
Prasad Sinha who besides being attesting witness is also a doctor
by profession. Another doctor, namely, Dr. Lalit Kumar. not

related to the famil ;
oo E Y. has also said so as P.W. 5. Hc tated
- that he had oceasions to meet - 5. He has s

. ; and see Smt, ari Devi
du‘r.mg 1983-84 as he was batch Kamleshwari D

an assess the mental condition of 2

person to which the, answer wg . : .
imparted at the MBBS level S that on the basis of teaching
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: 15. The thrust of the Obj ’
been ¢ : e Objector’'s case. If I m :
Thore | Saltntc)latenlzx;cz;el"ty did no? exclusively belong tzyt;:l);essi' h'as
Aoy fs not much in the evidence led by him to creat datnx’
whmesscn exmmin C?ss of mind of the testatrix. Qut ? ouot
Y pesses oAl anz Db\);/ Pgr;pn;cludmg himself. namely, C‘D \Sveve{a
o : oke only about pur ‘
Even the g‘;eoci;l? Zshgu\:/e ]K:; I::I]Ia s e feg:r];?:; C;l;:i:d ;nd
in-chief ab ] I‘lOt s aword i ‘ otion
it the el comiion ot ettt B e 2. 3
habo e 2 e thrust of their and
Al thet Wl: I;Ota :Slosng to the testatrix. On e:t\lrul(e:1 e:;i; 0(} Is that
paralytic stroke in 1980Sald e s e Lestatrix hado res
they Tast met her i 1 whereafter she was bed-ridd Hred
hothing about the1'1 98’7,. she was unable to recognise ?Ir;l When
ortng asout 2;ogdmon at or about the time wh;an t;y Sa?d
o 2. .86. D.W. 7 stated that the testat ‘e Wl]l'»
7 < stroke in 1970 and thereafter she lived at fl:x oy
o refor £0 ;1 pt:sesgom; of proof in testamentary cases [/ am t:;n?&
e ge ror:‘x the'decision in the case of SurendrapPed
g o burdc‘trcu:wau Arorc, AIR 1974 Supreme Court 9 .

en of prool in Probate proceeding. Th i et

us said their

Lordships,
“The propoundc i has to show that the will was 51gned by th
e

testator, that he was at ther
relevant time in sou
nd disposing
of mind. that he had understood the ‘nature of dxsposnl:onmt }’ state
E:ic.l h:s 'signature to the testament of his own free will and tlldl e
signed it in the presence of the two witnesses who ancsll‘:clht
1

in his
is presence and in the presence of each other, Once the
' se

clements are established, the onus which is placed o
on the

propounder is discharged.”
| The Court clarified that if there are suspimoub circ
the onus may still be on the propounder to explain “imslam "
satislaction of the Court but if the caveator alleges unduce hlnl}] o
haud and cocxcion,. the onus is on him to prove th(, uchL
Continuing, their Lor same

“I1f the cavealor does not disc
ishing the circu

ned by fraud or unduae
anted if it is €8

apacity and had. in fdc

dships observed,
harge .the burden whic h rests

nstances which show that the
influence, a probate of
stablished that the
t, exccuted

upon him in establ

will had been obtai
the will must necessarily be gl

testator had full testamentary ¢
I viidly with ree will and mind.”
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17. On behalf of the. Objector certain circumstances were
" cited which, according to him, create doubt about the genuineness
of the will. o

(i) The date “22.8.86" appeérs above the signature in the will.

(if) Though as per evidence of the petitioners’ witnesses the
testatrix used to sign in English, but the signature on the will is
" in Hindi. -

(iii) Neither Dr. Vijayee Singh nor father of the pectitioners
Suresh Prasad Singh was examined.

(iv)] No provision was made by the testatrix for her secoqd
son i.e. Devesh Pratap Singh, the Objector, and/or his children.

(v) Above all, admittedly the testatrix was not keeping good
health after 1980 and the couple started living at Varanasi.

(vi) Both the testatrix and her husband according to the:

petitioners' case lived at Varanasi—how and why came to Patna on .
or about 22.8.86 to execute the will.

18. As regards the first objection it is true that normally the
maker of the document méntions the date below the signature. I
thg present case, as noted above, the will was scribed by the
husband of the testatrix. Thereafter, as P.W. 2 stated, she went

| through the contents and made endorsement to the effect “jsko
pura parhkar da. kiya". The date 22.8.86 has been mentioned I
continuation in the same line. Below the said‘lendorsement an
the date the test:iltrix affixed her signature. It is significant that
the date 22.9.86 (sic) has been mentioned not only by the testatri¥
but also ‘by the two attesting witnesses. In facf the caption also
mentions the same date while describing the ciocum pt s "wi
dated 22.8.86". Therefore, nothing turns on the fact e]n a tea
of below, the ‘date appears above the signature aet et e

19. sect : S
9. As regards the second abjection, power of attorney (EX'

9) has been brought o '
. n record to . .
testatrix used to sign in Hindi show that sometimes th°

also. That a . : TS
h : part, to me it appcd!
the fact tkixe language of the will was Hindi, th " 'pp. nt
have considered it appropriat . the testatrix mig

¢ to affix her signat . o e
. age/ser . i 1 ure in the sam
](?l: gut Ui:!?C‘:pli. In my view of the matter, the genuineness of t1¢
signature not being under challen

: ge the questi ‘he¥r
she . should have affixed her signature in Hcind?t:in as to whet?

. . . no
consequence at all, English is of

B 20. 1 do n(l)t also find vany substance in the third objrvect‘ion.
Ihe case of RodaFramroze Mody vs, Kanta Vagivandas Saraiy®
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- AIR 1946 Bombay 12, was cited in this connection. It was
?:63(;1’\;‘;:‘3 sm ;??;a(:tlse ltjhaz stixct);lg? ];)ne a;testmg witness is sufficient
be required. This uniloigbtedl P ¢ evidence of more witness may
y is so dependmg on the facts of the
Case. If circumstances surrounding execution of the will are not
-above board ‘and the credentials of the sole attesting w1tnc:,g are
doubtful, no doubt, the Probate Court is entitled to call upon and
expect the pxopounder of the will to examine more witnesses- to
corroborate the evidence of the sole attestmg w1tr1esso The re,
ot T oy et rle o the por. it v
circumstances of each case. In the matter
of proof what is important is the quality of evidence and not it
quan'tlty With ‘the examination of Dr. Virendra Prasad Sinha th:
reCllll‘l‘oment of law stands satisfied, and there beirig no such
sosplmous circumstanqes creating do'ubt about the veracity of the.
will or the petitioners' case, [ do not think any adverse Inference
should be drawn for not examining Dr. Vijayee Singh, the other
attesting witness, who has affirmed the facts relating to attestation
by swearing affida\{it for which, if the evidence is found to be.false,
he may be prosecuted under section 282 of the Act. As régards
Suresh Pratap Singh, the petitioner's father, since he played no
role in the execution of the will, his examination as a witness was
hardly required. |
21. The submission that no provision was made by the
testatrix for the Objector and/or his children at the first instance
looks attractive but has no substance. In some cases, in the facts
and circumstances, the Courts have drawn adverse inference from
omission to make provisions for particular members of the family,
for example, where, property is given to some relation or outside"
without making provision for the wife or the children. Doubt may
arise as to the or genuineness of the disposition, in cases where
make such provision makes a particular member of the .
hing of that kind. But where as between
two sets of helrs the testator prefers one of them, position will be

different. After all, the very object of executing will is to give ﬂ‘]c
property to particular person/persons to the exclusion of or in

to other heirs who may but for the such disposition
prefe:lelnce interest nd in case of intestate death
would have 1nttl

in the property &
f ihe testator/testatrix, wou hare in it. Counsel Submiited
of the testator ,

1d have S :
that- in such cases the cowrt should see it thctma:i,;)nth(r;g
I a wilc
‘excluding a natural heir have been assigne e

failure to
family destitute or somet

d or no
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t‘ne;z are not. adverse inference should be drawn. He relied on Smt.
Rajeshwari Rani Pathal vs. Smt. Niraja Guleri, AIR 1977 Punjab &

" Haryana 123. That case was decided on its facts. As a matter of
fact ratio of the decision so far as this point is concerned, is that
if the will contains reasons for depriving some heir, it is a material
consideration to uphold 'genuineness and validity of the will. In the
present case, though it is not specilically said so, the will provides
an inkling as to why the testatrix bequeathed the property to the
petitioners. The reason seems to be that the Objector has only
daughters. Though daughters have been brought at par with the
sons in the matter of succession on the death of their father or
mother, traditionally the sons have an edge over the daughters in
the matter. Perhaps. the testatrix {or this reason did not want her .
properly to be shared by the Objector upon whose death, else. it
would have been shared by his daughters. She wanted it to
remain in her own family which could be possible only if sons of
the other son had inherited it. The use of the words “apne potc
Vikas Singh aur Vivek Singh...unko apne zindagi ke bad de dun
aur w. poton ko hak hoga”. signify the intention of the testatrix.
In tl*.le.sv premises tbe fact that the testatrix did not make any
g; (1)1\;1118:]::‘Sifgll:li?i]z:(;l’locbejeftt:.ozlidhis d-aughte.rs does not appear to e
the from t“he ]et.teré brought (Y)‘r?t PC out of place to mention lhz{t
appears that the relationship of thI C.COO}l‘.d ?S-E)'(ts‘ 1-5 and. 16- Ny
testatrix was not very cordial. In o ) f)JeCLOI ieh his mother.x.c'
he seems to have ex )ressed'l is 'I‘CO the letters Ext. 16, n fact.
Kamla Niwas, if his ét i o hore: out of anguish. to leave

' ay in the house was not liked by her.
22. The objection as to

the testatrix keepij indi nt
health does not also have eping indiffere

much substance in the facts and
Y dealt with this aspect carlier. 1 may

ot on record as Ext. 5 i ; s
pointed out . series. It wa
! ut that one such Withdrawal was uas late as on 19.3.86

hat as against {he-evi

. N i the-evidence adduced

?))l,)'m(; Pcfltxone.rs‘ NO positive evidence has been adduced by the¢
jector regarding tenial condition, or lack of dis . "

of the testatrix at the time of €xecution of the w']?losmg capacity

. 1 ‘

23. In this connection | would lik

. . € to mention that: er
section 59 which has already b at'as p
- ¢ een referre '
s ed to above, even 2
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Per.son who is ordinarily insane is competent to execute a will at
a time when he is of sound mind. What'is important is not the
lllr’less”of the testator or testatrix but her power of understanding.
A person may be physically ill but he may be mentally sound.
Nothing has come in evidence—either in the cross-e.\’ami}lation of
the petitioners' witnesses at the instance of the Objector or in the
eyidgnce of the Objector witnesses—to suggest that the testatrix
suffered from any.un-soundness of mind, much I&ss on or about
22.8,86 when she executed the will. She might have been livin | t
Varanasi for sometime in the past but, as stated by P.Ws gla
oftf-:n came to Patna, the place of her'permanent residenc-e I‘f ohe
decided to execute the will during one such stay it cannot b Sl"]e
to be a circunjstance creating suspiéion about its genuinerfez:ud
24. One of the most important features of the present case
is that the Objetor does not dispute the geriuineneés o.f the
signature of the testatrix on the will. His objection as to ownership .
of the property, as noted hereinabove, being only peripheral
having admitted thé genuineness of the signature of the testatrb;
~on the will, the Objector can ‘resist the grant of Letters of
Administration only if he was able to show ‘that the execution was
not' voluntary—that it was the result of [raud, coercion, 'undue -
influence or the like. No such case has been pleadéd by the
Objector. As laid down in the case of Surendra Pal vs. Dr. (Mrs.):
even if such case had been pleaded by '

Saraswali Arora (supra), A
d have been upon him to establish

him, the burden of prool woul
that the will had been obtained by fraud, undue ‘influence or
It is significant to point out that the propoundecrs of
‘ did not apparéntly play any role in the
about it later from their
hra, i.e. sometime in ti}'e

coercions ctc.
the will i.e. the petitioners
execution of the will. They came to know
grand mother i.e. testatrix during Dusse

" month of October in 1986. His grand father had the custody- of the
will in the meantime. These replies came in cross-examination of,
p.w. L : ‘ ‘ '

25. Before I close the .(liscuss.ion. 1 must refer to .few‘ other
decisions cited on behalf of the Objector; ‘A. Raghavamma & anr.
ve. A Chanchamma & @nr., AIR 1964 buprem¢ C':o.ur.t. ]3(); was

cit.ed on the point that {he will could nO.t be CIXCCUWrd "nﬂh f‘E’jifcct
' to undivided shart: of the joint family ‘Ql.ﬂpeft):v. I lf)ll;l.-T -as
. T resent proceeding this Court is r‘wt cailed
~ observed above. in the Pres= =0 ‘ustion of ownership of the
“upon to g0 into and decide the qust \ case for the

i g presch
Property, the decision has no relevance in the pr
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reason that the case related to a will executed by member of
undivided co-parcener, whereas inthe prescnt case the testatrix
being a female was not member of the co-parcenery. .Besides the
suit itself was for possession and not one for grant of Probate/
‘Letters of Administration. S. Pachalcsharamma vs. Chimmabhayi.
AIR 1967 Supreme Court 207, was relied upon on the point of the
nature of the document. In that case the plaintiff had instituted
a syit both as adopted son and as persona designata on the basis
of a will. The trial court dismissed the suit on both the. grounds.
JThe lower appellate court and, later, the High Court rejected his
case based on adoption but held the plaintiff entitled to the reliefs
on the basis of will. The Supreme Court held on construction of
the will that it was merely a direction to the defendant to adopt
the plaintiff and did not amount to any disposition of the property.
As a matter of fact. in Ram Nath Das vs, Ram Nagina Choudhary
& ors. AIR 1962 Patia 481, another decision relied upon on behalf
of the Objector, a Di\’ision Bench of this Court laid down that the
document to be called will must be with respect to disposition of
the property i.c. the declaration of the testator must be with
respect to some property. In that case the Court held on

construction of the document that by it the maker had merely

appointed his successor, he did not make any disposition of the
property. : ) ‘

-, 26.Thé objections of the Objector having thus been considered
and the petitioners having been held to have proved the will, its
due €xccution, in a sound state of mind by the testatrix. in the
ubsence of any Suspicious circumstance surrounding the execution.
the petitiones

must be held entitled ¢ : of
Adminjstration. T o0 grant Qf Letters

- In the resul, the

ration of the will of S
be granted in favour

fee. if not alread

petition is allowed. Let Letters of

S.D. ,
Application allowecd
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REVISIONAL CRIMINAL '
Before Mrs, Indu Prabha Singh, J.
2001
February, 13"
Ram Nandan Sao.”
v,

The State of Bihar and anr,

.Codfa of Criminal Procedure, 1973— (Central Act no. II of
;iﬁi ess;:;c.m 125—Order for payment of maintanance. legality
Ander aee lon whether a penal section—word “offence” as defined
' 1on 40 of the Penal Code, 1860, whether not applicable
In case of default in payment of maintenance. : ‘

Held, that order for payment of maintenance by petitioner
to opposite party no. 2, under section 125 of the Code of Criminal
Procedure. 1973 is correct both on facts and law and the same

cannot be disturbed. :
Held, further, that section 125 of the Code of Criminal

Procedure, 1973 is not a pén_al section and the word “offence” as
defined in section 40 of the Penal Code 1860 can not be-applicable
in case of default in payment of ‘maintenance. _
Case laws discussed.
Applications by petitioner
‘ The facts of the cases material to
out in the judgement of Mrs. Indu Prabha Singh, J.
. M RP Singh & Mr. Sanjay Kumar Singh for petitioner.

this report are set

Mr. Praveen Kumar Singh for the state.
Mr. Rudradeo Kurnar Sinha, A.P.P. for the state.
Criminal Revision No. 28 of 1999 ‘

Mrs. I.P. Singh, J. This application in revision filed under

s 397 and 401 of the Code of Criminal Procedure, 1973 (in ,
sfqort ‘the Code’) is directed a‘gaipst the order dated 8.12.1998
passed in Case No. 59M /85 by Shri R.I.D.S.'Singh,‘J.M. Ist Class,
Lakhisarai as also for quashing the entire -proceed.mg of Case' No.

section

9 with Criminal.Misc. No. 6579 of 1992,

59M/85.
i 9
) imi vision No: 28 of 19 . 579 :
Criminal Re der dated 8. 12.1998 passed by Shri R.P.S. Singh. Jl . Ist Chdss,
A e o Case 59M/85 and in {he matter of an application under

Lakhisaral 10 e l:l;c)l.e of Criminal Procedure.
: s

section 482 of the C
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o Criminal Misc. No. 6579 of 1992.

'So far as Criminal Misc. No. 6579/92 filed u/s 482 of the
Code-is concerned, it is directed against the, order dated 23.3.92
passed in Cr. Rev. No. 144 of 1991 by Sri Ram Prabodh Singh, 1l
Addl. Sessions Judge, Munger by which he confirmed the order
‘and judgment dated 3.4.1991 passed by Shri Ravindra Patwari.
J.M. Ist Class. Munger U/s 125 of the Code. Both these cases
" were heard analogous and this judgment will govern both of them.

2. The petitioner in Criminal Revision No. 28 of 1999 is
husband and opposite party no. 2 has claimed to be his first wife.
1t appears that opposite party no. 2 filed Complainat Case No. 159
(C) of 1982 against the petitioner for his prosecution urider section
494 of the Indian Penal Code claiming therein that he was the first

wife of the petitioner. She has filed another Case No. 59M/85
against the petitioner under section 125 of the .Code for her
maintenance claiming therein also that she is wife of the petitioner.
So far as Complaint Case No. 159 (c)/82 is “econcerncd the
petitioner was acquitted by Shri P.K. Dubey, Magistrate Ist Class
by judgrhent dated 8.5.1985 holding that opposite party no. 2 had
failed to prove her marriage with the petitioner. Against this
judgment of acquittal oppsite party no. 2 had filed Cr. Appeal No.
15/85 in this Court which was dismissed by A.N. Chaturvedi, J.
on 2.7.1996 holding therein that the evidence on record did not
?l‘Ove‘;,bfiy.fond doubt that opposite party no. 2 is the first wife of
giget(létol;l:;) %glg';levgg by this order opposite Party no. 2 fi_lgzd
which the. Pe;l'ties r/ea ;eciofe e ponble SUPreme.Court before
(Presént petitioner) wascd‘e ta { settlement and the responden's
the present oppost irected to pay a sum of Rs. 15,000/- to
posite party no. 2 who was the petitioner before the

Hon'
Sun-t?le S.uprenje.Court. By order dated 5.12.1997 the Hon'ble
preme Court dismissed this S.L.P. (Cri) as withdrawn

3. So f;
brought und ar‘asf Case No. 53M/85 is concerned this was
er section 125 of the Code by opposite party no. 2

c]axr.m.rlg herself to be wife of the petitioner. Shri Rabindra Patwari
Judicial Magistrate, Ist Class by his order dated 3.4.1991 allowed
this petition for maintenance of opposite party no. 2 and c?‘-(.) ted
the petitioner 0 pay her a sum of Rs. 300/- per ‘r;'lonth b I\I:a:: of
her maintenance. ;The petitioner filed Cr. Revision No y144}/,‘91
before the court of Session against this judgment of {lu;z learned
Judicial Magistrate. It was heard and -disposed of by Shri Ram
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Prabodh Singh. 2nd Addl. Session Judge, Munger who by his
order dated 23.3.1992 dismissed the revision application and
confirmed the order passed by the learned Ma{gistl‘ate. After
dismissal of this revision application the petitioner filed Cr. Misc.
No. 6579 of 1992 before this Court. It was, however, dismissed as
not pressed by an order dated 23.2.1998. An application for its
restoration - (Cr. Misc. No. 13424 of 1998) was filed against this
order of dimissal. This restoration petition was, however, dismissed
for default on.13.11.1998 on account of peremptory order passed
by this Court on 6.11.1998. Subsequently another restoration
petition (Cr. Misc. No. 23124 of 2000) was filed for restoration of
Cr. Misc. No. 13424/98 as also for the restoration of Cr. Misc No
6579 of 1992. By order dated 7.11.2000 Cr. Misc. No. 6579/ 1992
was restored to the file. Fram the record it appears that this
criminal misc. case was heard alongwith present Criminal Revision
. No. 28/1999 by this Court on 3.1.2001 and this judgment will
govern both of them. ' : A
4. From the aforesaid it would appcar that the order for
maintenance passed by the learned Judicial Magistrate in Case No
59 (M)/1985 was confirmed by the learned Addl. Sessions Judge
in Criminal Revision No. 144/91. It is this order which has been
now challenged before this Court in Cr. Misc. No. 6579/92 and is
pending disposal. .
| 5. So far as Complaint Case No. 159 (c}/1982 is concerned
it appears that it was filed for the prosecution of the petitioner
under section 494 of th‘e Indian Penal Code which ended in his
acquittal by the judgment dated 8.5.1985 passed by the Magistrate
gment of acquittal Cr. Appeal No. 15/85

Ist Class. Against this jud _ |
was filed and heard by this Court _which was dismissed. by the
order dated 2.7.1996 passed by A.N. Chaturvedi, J. Thus while on

one hand therc'is an order o_f maintenance in favour of opposite

-ty no. 2 under section 125 of the Code on account of her claim -

party . Jawfull wife of the petitioner, her allegation of second

of being ljiy pétition\ér filed under section 494 of the Indian Penal
marriagc ' ‘ L .

ailed.

Code has f ' cen seriouosly argued before me on behalf of the

6. It has . his prosecution under section 494 of the

‘that since instance of opposite party no. 2 has

| Code at the %% o. 15/85 has held that

. in Cr. Appeal N .
o goduigt not prove the charge under section 494
cor

ble doubts against the
ond all reasona _ ‘
| Coce be)ll'lot be asked to pay maintenance to
an

- petitioner
Indjan Pena
failed and since
the evidence on I€
of the Indian Pena
present petitioner € €
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opposite party no. 2 since as per the judg}n"tentiof‘ val-l_itFa} ]?aSS?Cl '
"by Shri P.K. Dubey. Judicial Magistrate, Ist Class. Mun‘g‘cr in
Complaint Case No. 159(c)/82 confirmed by this. Court in Cr.
Appeal No. 15/85 opposite party no. 2 has failed to provcthatshe |
is the legally married wife of the petitioner and accorc‘lrih‘g‘ly'ghg:‘ls .
entitled to maintenance. In-other words the thrust of,;t;h;é:]argtvlfmf;n‘t_
advanced on behalf of the petitioner is that since opposite ‘party
no. 2 has failed to bring home the charges under :section. 494 of
the Indian Penal Code against the petitioner she is’ not entitled to
get any maintenance from him, in asmuch as. her’ claim for’
maintenance would be barred by the principle of estoppel. This
_b'rmgs us to the consideration of question whether the claim for
maintenance of the petitioner allowed by the two courts can be
said to be barred by- estoppel on account of the judgment of
acquittal. passed by the Judicial Magistrate as also by this Court
in a charge under section 494 of the Indian Penal Code levelled
against the petitioner. It has been seriously argued before him
that by virtue of the principle of est'oppel‘the opposite party no. 2
is not entitled to get any maintenance on the grounds mentioned
above. In this connection my attention has been drawn to the
imPugned order dated 8.12,1998 passed by the Judicial Magistrate.
From this order it appears that the learned Magistrate has taken
into account the facts and Circumstances of this case and had
directed the opposite party no. 2 to submit before the Court her
t.otgl claim for her maintenance as directed by the two courts.

7. At the time of ‘hearing learned counsel for the petitioner,
aced '1'-elian‘ce of section 300 of the Code which corresponds
tion 403 .of the Old Code. This section runs as follows :(—

| tri » ¢
juri.sslictic?n for, an offence and convicted or acl:::itl::daofc :::Ita E:T::;:pse;:;'
wh'?e such conviction or acquittal remaing i, lurce, not Be liable to be tried
aia'u; for l..he same offence, nor on the same facts (or any other of(ehcé for
which a dxﬂ’erent, charge from the ‘one made against him might have been
made undfer sub-seclion (1) of Section 22 )

. Lo Lo or for which he might have
been convicted under sub-section (2) ther 14

. - €en made agaisnt him at the
former trial under sub-gectjon (1) of Section 220 ‘g'

XXX Xxx XXX ’
. ‘ XXX



124 o PATNA SERIES VOL. LXXX (2)

' (6) Nothing in this section shall alleet the provisions of Section 26
of the Gencral Clauses Act. 1897 (10 of 1897 : l
. . b N ' g * i i
o 4 7], or qf Section 188 of ll’ns
Explanation :— the disnlisﬁal' of a complaint, o;‘ the discharge 'of tl
accused, is not an acquittal for ‘ o
Ot ¢ or the ; i
' scction. ; . purposes of this
8. I(‘jrom a perusal of section 300 of the present Code whi h
corres i c
rOViSi;z)on s tg section 403 Old. Code it would appear that its
geen n could be attracted only in a case when a person has”
convicted- 1 » ) |
o™ id or acquitted of the charge for having committed an
in whi \ i
offonee o v. ich case he shall not be tried again for the same
: C. .ectlon 26 of the General Clauses Act as referred to abo
runs as follows : s | o v
“26. Where an act or omission constlilutes an oI‘l‘enceﬁUHder lwo or more
enactiment then the offender shall bé liable to be prosecutedAand punished

under either or any of those enactment but shall not be liable io be
puniShed twice for the same offence.” )
So far as section 188 of the Code is concerned it does not apply
to the facts ol the present case as.it provides(for the procedure for
the trial of the offence committed outside India. S
: . 9. In this connection a reference also be made to Article 20
(2) of the Constitution of India which also makes a provision for
a bar against the second prosecution in analogous cases. It run as

follows —
.-Article‘20 (2)—No person shall be prosec'uted and punished for the same

offennce more than once.”

.. 10. A bare reading of section 300 of the Code shows that
it relates to the offences and reference to the .conviction or
acquittal of same offence. The word offence has not been defined
in the Co\de. however, it has been defined in section 40 of the

[ndian Penal Code, which runs as follows :—

~Except in the Chapters and sections m
“offence” denotes a thing made punishable

~Olfence” entioned in clauses 2

and 3 of this section, the word

by this C(;de. .
. In Chapter (v, Chapter V-A and in the following sections, namely. Sections
66, 67, 71, 109, 110, 112, 114, 113, 116, 117, 187, 194, 195, 203,
' 04, 225, 327, 328, 329, 330. 331, 347,

22, 223, 2

the \\vord "()lTL‘\lCC" dCl’\O.[eS a lhint-’,'_PL_mlshable
al or loc
002, 212. 216 and 441 the word

64. 65
211, 213. 214, 221, 2
348. 388. 389 and 445
er ihis Code, OF under any speci

eclions 141, 176, 177. 201 R

al law as hereinafller defined.

und
And in S
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~ “offence® has the same mean'ing‘when lhé thing punishablé under the
special or local law is punishable under such law with imprisomment for
a termm of six months or upwards, whether with or without [ine.”
From the above definition of the word “offence” it becomes clcar
that it denotes a thing made punishable by LP.C. The sections
referred to in its clauses 2 and 3 are the sections of the Indian
Penal Code and not of the Code of Criminal Procedure. Section
125 as_r‘nentioned in second clause refers to section 125 of the
Indian Penal Code and not to section 125 of the Code of Criminal
Procedure. and the offence mentioned in section 125 is waging warl
against any Asistic Power in alliance with the Government.
11. As per section 2(y) of the Code the words and expression used
’in the Code but not defined in it but define in the Indian Penal
Code -have the meaning respectively assigned to them in that
Code. From the aforesaid it would appear that an offcnce as
mentioned in section 300 of the Code denotes a thing made
punishable by the Indian Penal Code. It is on this account that
section 300 of the. Code provides that the person once convicted
or acquitied is not to be tried again for the same offence
12. In view of the aforesaid meaning of the word “offence” as used
in section 300 of the Code 1 will now proceed to examine whether
the provisions of this sect i : : ’ i
Pl‘eslent case. It maly t?ec:t:? g 1}111 be applicable on the facts of the
Indian P ) : ed here that while,section 494 of the
n Penal Code Is punishable with imprisonment for ernt
which may extend to 7 years and shall also be liabln L Orl a ttlel ™
is no punishment prescribed y e to fine thet
in section 1
matter of fact section 125 of the Code 2.5 of the Code. AS a.
maintenance to the wifes, children provides for order fo!
Magistrate to order any pe and parents. It empowers the-
the mai . person to make monthly allowances for
naintenance of his wife or ch ;
monthly rate not excceeding R child or father or mother at such
penal section and the WOrdg"ofsf‘e 500/- in the whole. This is not &
nce” a - ]
-applied to a person who has been ords noticed above can not b¢
the persons noted above, It is onl ered to pay maintenance 0
[ the Code that - Y in sub-section 3 of section 125
0 ¢ that a provision is madec for issui for
levying the amount due in the m: ) ssuing a-warrant 10
: v if the 1anner provided for levying lines
and only if the allowances remains N
be sentenced t . unpaid then such person may
¢ sentenced to imprisonment for a ter "
, . until Payme m which may extend to on€
month or u payment of allowance is made. This provision can
. - G . . 1
not be said to ;)e a penal provision as no punishment as such 18
pl(.s(.xibcd to the person ordered to pay maintenance. In this view
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of the matter any failure on ‘the part of the person to pay
méintenance as per section 125 of the Code will not come within
the definition “offence” since 1it. can not be said to be made
Punishable under Indian Penal Code. From the aforesaid discussion
it becomes clear that the provisions of section 300 of the Code
would not be attracted unde the facts and circumstances of this
case inasmuch as it simply provides that once a person has been
convicted or acquitted by a court of competent jurisdiction he can
not be tried for the same offence twice. Here in the case of an.
.order under section 125 of the Code the question of any conviction
or acquittal lor an offence as defined in section 40 of the Indian
Penal Code will not arise. Hence properly speaking the pProvisions
of section 300 of the present Code corresponding to section 403
ol the Old Code would not be attracted under the facts and
circumstances of this case. In view of above I will now proceed to
refer to the deciéions cited by the learned counsel for the petitioner. ‘
13. I will firstly refer to the case of Mar;fpur Administration,
Manipur Vrs. Tholkchom Bira Singh (1) In this decision the x"ule as
to issue cstoppel have been explained. It has been held in this
decision that the rule of issue estoppel in a criminal trial is that
where an issue of fact has been tried by a compe.tenF court on a
former occasion and a finding has been rcachgd in favour 'ol.an
accused. such a finding would constitute an c?stqppel "01] 1esC;
judicata against the prosecution not as a ba.r L(})\ tf};e tn% an b
conviction ol the accused for a different or d.istmct' fcz Srjlce fuft ats
precluding the recepti_or'l of evidence to disturb _thail ;rn .mgtg oﬂ‘lac .
when the accused is tried subsequently even for-a i. eg:nz 0 ;,?lie
which might be permitted by the terms of Scct.ion 4?1 (2) of t e
Old Code. This rule only precludes evidence being led to prove a
et in issuc as regards which evidence has already betn led and
fact ¥ ic finding recorded at an earlier criminal trial before a
4 spccillC -~ ent . jurisdiction. In the present case as ndticed
‘ . visiéns of section 408 of the Old Code c01~tjespond§ng
above the P/ he Code are not attracted and will not apply
to section 300 of ¢ . under section 125 of thé Code is not a trial
inasmuch as a 'casci Uh any punishment is prescribed. Hence this
of any person in thc,my help to the petitioner. R
decision is hardly of @ ference may also be made to the

- rel y
14, In this conne’ctiorlva State of Uttar Pradesh (2) This case
hers V. ‘

court of compct

case ol Kharlkan ay1;l7ot
(1) (1965) AlR. (s.c.i 83. |

(2) (1965 ALR (8.C
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also relates to section 403 of the 0Old Code. According 10 this
decision the plea of autrefois acquit will arise when a person is
- tried again for the same offence or on the same facts for any other
" offence under the conditions attracting sections 236 or 237 of
the Old Code. It has further -held that the reasoning of the
judgment of acquittal will not be admissible as evidence in the
subsequent case. In peragraph 11 of this judgment it has been
held as follows :— e ' - :
11. "It was contended by Mr. Tewatia that the earlier
judgment involved almost the samé evidence and the
reasoning of the learned Judge in Puran's case destroys the
_presecution case in the present appeal. He attempted to usc
- /“the earlier judgment to establish this point. In our opinion
he cannot be allowed to rely upon the reasoning in the
.earlie'r judgment proceeding as it.did upon evidence which
was separately recorded and separately considered................
The earlier’ judgment is no doubt admissible to show the
parties and the decision but it is not admissible for the
~“purpose of relying upon the appreciation of evidence.”
This decision clearly shows that the earlier judgmen’f was admissible
to show that the parties ‘under the decision but it ‘was not
- - admissible for the parties to rely upon the appreciation of evidence.
-15. The other dccision relied upon on behalf of the petitioner
is‘the casc of Lalla & others Vrs. Siate of U.P. (1) This I();ase also
rgla't:es Lo sccetion 403 of the Old Code. It has simly held that where¢
an issue of fact has been tried by a competent court on a former
occasion anq ad finding of fact has been reached infavour of the
J?:;“Jsid such a finding would constitute an estoppel or res
icata against thce prosecuti : -
conviction of the accusled for a girtl"ferzgt‘;c oaffe:e; éOtthe t.r 1a11 j-r:,g
the reception of cvidence to disturb that fi ut as precludl
accused is tried subscquently e f o lnFling of fact when the
might be permitted by the ‘-C“l‘ms“;i-n or‘ a different offence which
This decision is also of non hel s.elctxon 403(2) of the Old Code-
) . , help in the present case since 2%
already pointed out above the proceeding under secti e
Code is not a trial for . ection 125 of th
. any offence within the meaning of wor
“offence” as appearing in section 40 of the Indian Penal Cod€:

Hence this decision is also not applicable to the facts of th¢
present case. ' .

(1) (1970) ALR. {8.C.) 1381,
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16. Learned counsel f -
rellance in the case of M. or the petitioner has also - placed
In th ‘ e of Masud Khan Vrs. State of Utt
‘this decision also the question of principle of ar Pradesh (1)
| considered as provided by section 115 of tl;) of estoppel has been’
been held that the principle of tssue eoto e lE:vidence Act. It has
‘where an.issue of fact has been tried by ppel is simply this and
« former occasion and a finding has 'beei’l ?- competent court on a
accused,. such a finding would constitut eachgd infavour of an
_Judicata ‘against the prosecution not € an estoppel or res-
conviction of the acci.lsed for a differenats a bar to the trial and
ity ’:;'“d"]‘jg the reception of evidence to r::lcils:l b thar e Put
en the a ' u that fi i
offence ‘which n:’f‘;‘Sed is tried subsequently even for a gg;ng of
Forei . ght be permitted by law. This ¢ crent
gners (lnternment) Order 1962. Th ase related to
case could not discharged the burde € applicant in the said
forelgn ged the burden showing that he i
gner and it was held that he was liable to be d S not a
paragraph 5 of th 0 DE ealt with under
e said order. It was, however, held b
Supreme Court that ' 1 by the Hon'ble
at action prescribed in paragraph 5
was not criminal in nature and even if the petitiorr:er wOf this order
for the prosecution under section 14 of the Foriis poquited .
subsequent action against him in connection with th et
Order was not barred by issue estoppel. This decision ie Ftc';-lreig.l’lers
of no help to the learned counsel for the petitioner . therefore.
17. From the discussions of these decis it ‘

, sfous it would -
that what is barred under section 403 of the Old Code or ::clzfar
300 of the New Code {s the subsequent trial of any person for t;n
same offence if earlier he has been tried and acquitted Or-convictede '

for the same offence. The ratio of these decisfons will not apply to
the facts of the present case inasmuch as the proceeding unyder
section 125 of the Code is ot with respect to any offénce \for
which a person can be convicted under the provision of the Indian
Penal Code or any other law. ~

18. In this connection a reference may be made to the case
of Ant! Behart'Ghosh V. Smt. Latika Bala Dassi and other (2} In the
said case one Charu Chandra Ghose was'convlcted of murder by
the sessions court. it was held by the Hon'ble Supreme Court that
though the judgmen only to show that there was a

ougl ' jction and sentence of Cha '

t iting in the convic _ itenc ru to the
ral resu fe. It was not the evidence of the fact that
transportation for life. It W - ‘ !
Charu was_the muderer. i x
A (r4_174_)_.4‘\.l'.R:‘(S.C.l 28.
@) rysi) ALR. (s.C.} 566. -

t is relevant
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119, The questlon mvolved in the present casé ‘had come up
for cons1deratlon before me iri the ¢ase’ of Samir Mandal Vrs. The
State of Bihar': & ors. (1) Here also ‘similar’ question was under
consrderatlon amely that if a person is acquttted 'of the charge f
undér sectiofi’ 494 of thé *Indian’ Penal Code cafi he be asked to"
pay rnamtenance to his: wife utiter | promsmns ‘of sectlon 125 of the
Cdde: It was ‘held that in such a ‘situation’ the wife was entitled for *

,mamtenance notw1thstand1ng “the" fact that’ her casé’ brought -

agalnst the petltloner or an offence under sectlon 494 ‘of the Code B
LI e A S u:f" M A% P DR AR e [
ended in acquxttal A A :
£y ST AR S D538 LS RS ALY [EU E A
P 20 I‘rom the detalled dxscussmns made above 1t becomes

clear. that there 1s no rnerlt 1n Cr B.eylslon No 28/99 Wthh 1s

accordlngly, drsrmsse and the 1mpugned orper dated 8 12 1998
passed is ,Case;No., 59:M/85., by Shr, RP.S, Singh,. Judicial
Magistrate, Ist, Class is confirmed. So far as Cr. Misc,, No 6579/,\
92 is. concerned it is clear that the learned Judlcral Magxstrate had .,

AAAAAA 1€ present petltloner .
ppeal and agamstx,whrch this stc
case. has been fﬂed In thls misc. .case ;the plea of estoppel was’

raised before this Court-but finally it, was dxsrnlssed as.not pressed -
on 23.2.1998.:: Though-subsequently .- it ‘has ‘been. restored and
though both the. ‘parties have:been heard on:its merit.: It.is clear .
that..the findings arrived at by ‘two. courts. below, with. regpect to
payment of maintenance to :opposite, party. no.:2 by the present:
petitionerrarescorrect -both on,facts ;:and, law, and; ‘therefore they::
-cannot be disturbed;::Cr.,; Misc, No. 6579/92 is, therefore' also:=
dismissed. 0 1 N '
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: Application (%ismissedJ
Srlow W TRD Ty AT S

(1) (2000} 1 P.L.J.R. 1034, : - e Mtk o



1 { ‘ IR S ) iy 3 o BA RN i} e o Te Cies T . PRy R
30 S HOPATNASERIES + T ~ VOL. LXXX (2)

1y Bt CIVILCWRIT JURISDICTION =
; Froifeers, Der

CLFe T, G ozt b o T,
T 'Before "'Sachchidanand Jhd J
(I YRS RS T8 20‘())')"” DL
. . '.Z . R . l i -
oo AE e e B gyt o
Ao ¥ petiE f)xi.“AtR“.,!z ;4’.'.::;5).,:«(—,;,5 s

' aaoigsiAnant-Kumar.®,, .. ..

BRI

3

‘zi)ffié'.‘:'lf';'fii‘)» A R S R IN

., ~ w» hThe'State of Bihdr & Ops, 1

W PATSOTE VT T e tsisae . il ik T et o .
of Rightd-and Pull Paicipation ot o o Frotbstion
1996) —sections 18 and 19--Sfate RPN (Ce'n‘tral ACt No. Lof
ordination ‘Comimittee and. State directed 16 constitute State’Co-
of soctiomy 18mmlttee and Staté EX’qu:ti:ve";Cpx’ij{rli(tté'é;’"’_jn the 1i§ﬁ't: :

’ and 19 and to make amendment in S&ction”61" of
Blh.ar State Universities Act, 1976 and section 58 "'of Patng
University. Act, 1976, incorporating provisiornis: regarding réservation
for persons with 'disabilities—u{hether duty cast on State under
the D isabilities, Act;to reserve; at,last-3, perscent seats for; such
candidates—Vice Chancellor ;Pafna University and Principal Patna, ;
College directed to consider the case of petitioner an a ,,otﬁe N
candidates with disabilities for admission in B.A. (Hons) Part I
Course in anticipation' ‘of amerddments’ ift 'Séction 81 of Bihar
University Act'afid” sédtion''58 'of thé ‘Patna’University Act and
Regulations:to~be fr,a"me‘dﬁ;lbursuantx,ﬁp!'fihc amendments. i,

The State Government is- directed to immediately take -
necessary steps: for:constituting State- Coordination .Committee as
well as State Executive: Cominittee, as,provided:in sectioris .18 and,’
19 of the Persons. WithiDisabilities.(Equal:Opportunities, Protection ' ~

' of-Rights. and: Full Participation): Act, 1995 shereinafter referred to -
as -the Disabilities : Act; :;ande: providejnecessary infrastructure . tb
them and make them functionalin true sense. The State will also '.
take necessary isteps to-bring about; necessary amendments in
section 61 of the:Bihar State Universities Act,;1976 and section 58
of the Patna University.Act, 1976, incorporating provisions regarding '
reservation for, the persons with disabilities. ...~
. Held, that,a duty is cast on the State.under,the Disabilities,
Act to reserve. at least.3 per, cent.seats for candidates with
: s1oqd ‘. . SR T O ALY LIS Y T R
Hsabiities: 1 the respondents particularly, the Vier,
Held, further. thar ‘t}‘,‘"a;{a"'prjhci})al. Patna Collcgy  aie,

- a Universi =
?“h@e“ol’ Patdr: tion Case No 2089  of-2001. In the matter of an application;
1 Civi it Jurisdiction: VST india. T
f:lll’:,cllll\‘)\ ;lrtt;cj:;ia 226 of the Constitution of India. =
e - :
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directed to consider the case of the petitioner and other disabled
candidates who.had applied for admission pursuant to notice
dated 10.1.2001 and in respect to whom the list was notified on
18.1.2001, afresh for their admission in B.A. (Hons) Part T Course
in anticipation of the amendments in the Bihar State Universities
Act and Patna University Act and regulations to be framed
pursuant to the direction of the Vice-Chancellor, within two
weeks. The petitioner and other willing disabled candidates shall
be admitted notwithstanding that the total number of sanctioned
seats which might have already been filled up and their admission

will be in the particular category to which they belong ie, Scheduled
Caste/Scheduled Tribe/Backward Class category or unreserved
~ category as the case may be.

- Case laws revieweced. -

. Application under Article 226 of the Constitution of
India. : ' C

The facts of the case material to this report are set out
in the judgment. of Sachchidanand Jha, J. '
- Mr Mangj Tandon for the Petitioner.
Mr Ramesh Kumar Dutta for the State.
" Ms. Sheema Ali Khan for the Patna University.

M/s Ram Balak Mahto and Shivendra Kishore for the
_ Chancellor.

-

S.N. Jha; J. In this writ petition the petitioner has yaised
an issue of far reaching importance relating to implemeqtation of
The P’ersons With Disabtlities (Equal Opportunities. prowct 311 of
Rights and Full Participation) Act, 1995 (Act 1 /98) (livres -after
called “the Disability Act") in the matter of admission in echicit:onal
institutibns in the State of Bihar, In particular, he seeks direction
for his admission in the B.A. (Hons) Part 1 cdursé in 2000-2003
session in Patna College, Patna in the diéabied category.

2. The case of the petitioner is that he is a disabled person
having more than 60 per cent disability as certiﬁed‘ by the Medical
Board, Vocational Rehabilitation Centre for Handlca'rﬁped- an
authority of the Government of India, Mimstry of Labour, He has
also good academic record having passed the Matriculation
examination with 74 per cent marks and the. Intermediate
examination with 68.3 per cent marks. He applied for admission
in B.A. (llons) Part I course in Patna College pursuant t©
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advertiserment issued by the College on 14.9.2000. On account of
the strike which continued for a long period the list of selected
candidates was notified only on 12.12.2000. The nam'e_.‘) of the
Ppetitioner was not there. He made enquiry from the ‘Cellege
authorities and came to learn that list of disabled candid4f&s
would be notified—separately later as Medical Board was to be
constituted to ascertain the disability and the process' was on.
Subsequently on 10.1.2001 a notice was published on the notice
bogrdv of the College asking the disabled candidates to appear
before the Chief Medical Officer, Patna University at the Central
Dispensary of the University for their physical examination. The
petitioner alopg with other candidates appeared and was found to
be physically handicapped. Thereafter on 18.1.2001 list of disabled
candidates was notified. The list mentioned the names of only two
candidates. Meanwhile the petitioner had served leéal notice. on
the Principal, Patna College, with a copy to the Vice-Chancellor,
Patna University, giving reference inter alia to the provisions of
Section 39 of the Disabilities Act and the obligation of the
University/,College to admit adequate number of disabled candidates
in the disabled category under that Act. It was pointed out that
total number of seats in B.A. (Hons) Part I course in the college
being 400, in terms of the provisions ‘of the Act, at least 12 seats
were required to be reserved for the disabled candidates. However
despite pointing out the provisions of the Disabilities Act and the
obligation of the authorities to follow them, only two disabled
candidates were notified for admission*on 18.1.2001. On 5.2.2001
the petitioner's lawyer received reply from the Principal of the
College stating that. till date the College had not received any
communication from the University regarding reserving 3 per cent
seats for the disabled candidates in admission in different courses.
The Principal however stated in his letter ,that position of the
petitioner in the merit list in the disabled category was eighth.
According to the petitioner, si.nce at least 12 seats were/are
reqmréd to be reserved for the disabled candidates, there being no
tienute about his disability within the meaning of the Disabilities
dispute itled to direction upon the concerned authorities to
Act, he ?s entit t 0'n6“ of the 12 seats in thepcollege/course.
admit him agains ffidavit Swoi‘n by the f.{egistrar, the Patna
3. In its counter alt 2 e 8 of the ‘General Ordinance for
University has r_eferred to Claus 8 o ¢ Studics duted 28.8.99
Admission to the vaﬁo.u.s Cour llor “to relax any criteria and
conferring power on the Vice Chanpe A o
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-increase seats beyond the usual number of 'seats by 1% each with
',the approval of the Chancellor in, the case of- students suffering
from (i) low vision, () heanng Impaurment .and . (iii) -Locomotor
dlsablhty or cerebral palsy. The. affidavit categorically states that
the Patna University :has; so: far not incorporated: any part of the
Dlsablhtles Act, in; the; saxd ‘General: Ordxnance for Admission’
dated 28 8 99 Lo hpse Vs IV T R TS Rt Y
. 4. The State of Bihar has also flled ‘counter-’ aff1dav1t sworn
by the Joint Secretary, Higher Educatlon Department Statmg that
by Resolution:No: 257 dated18.10. 2000 the State Gove1 nment has
already decided: ‘to--provide- reservatlon upto 3 per’ Tent”’
appointment :to- government éervu:e‘ ‘So far’ ‘as’ admlssxon ’is
concerned Section' 6170f the- Bxhar ‘Staté Umversmes Act 1976
and “the correspondmg Seétion'- 58 of the Patna Umversxty 'Act,
1976 contain prov1sions for reservatlon for candldates of Scheduled
‘Castes to the extent ofi 14" pér’ cent Scheduled ’l‘nbes to the extcnt
of 10 per’ eent, Extremely Backward Class to the extent of 14 per
‘ cent, Backward Class to' the e;\tent of 07 per cent and Women of
Baclkward' Class 1o the extent of 2! per cent i, e 50 per cent in all
However the government has already 1n1t1ated steps to prowde
reservatlon to the dlsabled /handxcapped candldates in adm]ssmn
" on the same line as’ in’ matter of appomtment under Resolutlon
No 251 dated 8. 10 2000 (SUpra) but thlS reqmres amendment m
the relevant sectxons of the Un1ver31ty Acts for Wl’llCh some
formahtles have to be observed wh1ch IS hkely to take about fow
- months txme It 1s thus submltted that the gnevancc of the
petmoner 1s hkely to be 11 edressed shortly

AP

TR 1 has further been .st/ated in, the States counter atﬁdav:t

JJJJJJJJ

thhm the quota already prov1ded to. the partlcular cate ory. .i.€.

scheduled castes scheduled tribes etc. categox ies and theg \,?,,11 be
allowcd the beneﬁt of reservation, W1thm the. :quota meanf for the
partlculax category .to. which they, belong; as provided in Sectlons'
61/58. of the. Universities. Act/Patna, Uniyversity .Act.

5. Consideripg: the significance of  the; issite . mvolved thlS
Court by orderidated :19:2.2001 issuéd notice tothe Chancellor:of
the -Universflies.. It - may.'be. pointed..out- thatsany. direction to
implement ‘the. provisions ‘of- Disabilities Act:would. concern  riot
only the Patna University but: other Universities' as welliand.the
Chancellor being the fountain-head of all the:Universities it 'was
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=Considered necessary ‘to-ascertain; his.:views: The Chancellor has
*.8ince filed a counter affidavit.sworn by, the Deputy:Secretary.:. The

© - Affidavit . statcs that:the: Chancellor having:regard torthe provisions

of the Act and the objects to.bé& achieved; -is of the firm view that
. the State, GovemrI}.eng(ShOuld as.soon_ as possible. constitute a
. State Co orqlg‘a_t,lonr Commxttee under Scctlon 13, of the Act and
‘,further constttutp §tate Executlve Comm1ttee under Sectlon 19 -of

o the. Act s that. the objeqts can bc fully achleved The obhgatlon of

the state Government., to . ensure 1mplementat10n of the  Act

3, partlcularly in the, light. o of the proviswns of Scctlon 26 and 2/ has
been h;ghhghtcg, ,Jdilt has been stated that in order to gwe full

. effect to. ‘the, Dzsaglhttes Act and to achleve the objects the State
Government is gequ:red to prepare a. comprehensxve educatlonal
schcmc and in. particu]ar. as sopn. as'possmle. make prov1510ns
,fo (a) Constltutmg an approprlate folx;um for redressal of the
gnevance of the parents regardmg placement of thelr chtldren thh
dlsablhtles [b) Makmg sultable modlfxcauon 1n the exammatxon

, system to ehmmate purely mathematlcal questlons for the beneflt

. of blind students and students Wlth low vision; and (C) Restructunng
the curnculum for the beneﬁt of students wu:h heanng 1mpan;ment
f‘urther the State Government lS also rcqulred to formulate '

schemes and provxde funds by law or by executlve order for all

Ll

educatlonarl& mstxtutlons
‘ : [T 1 [ PPeE:

6. Commg to the 1ssue of reservatmn of seats in the
FEEE )

.
I educatlona}] mstltutlons at degree and masters level mcluémg
10!

;. thosellmpartmg technlcal educatlon,_lt has been stated that
i’{ unless thet ba&g facihtles (_re made avallable at the level of
R ,pr}mary, segqrgda)ry and'mtermedxate educatxon rei>crvmg seats at -
the Uruversxty le,vel Wlfh whxch alone_ the Chancellor is concerned
may be futlle bec’ause the’ Cc'l‘xsab'led students w1th1n the meanmg
of the Dlsablhty fict may nqt be avaxlable to recexve cducatlon at

' 'the degl ce/ masters level or in teetlinljeal’ instltutxons Nonﬂtheless
it has been state that for pex sons sutlenng from the dl:-dbl]ltles
sy cured’ and 1ocomoter dlsablllty the Chancellnr proposes

of lepro y to reservc "1 per bent SEhe! Farthé*s | per cent
to issiie dlrectloﬂ bé reserved ‘for' perséns suffentm from: ‘tow
seat is proposed o t. Tt'may bé mentxoned ‘here’ thiaf in

: m atrmen -

'Vls}on a(? a ? ea?ag l13p also’ refers to “mental - retardle)ttnon By a

: ;he l? Eﬁt a\f,or \I‘\:/)thh 1 per ‘cent” ‘séat is’ proposcdbtot ne clo ciizrvfodr
isability ut'i (i

. “hearin

: jow ws10r1 aﬂd the Chancelior

" :llleong vgmghn Ram Balak ‘Mahto* appearing for

arin

g 1mpaxrmcnt
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stated that it was a clerical mistake, and in the opinion of the
Chancellor ‘mental retardation’ is a type of disability which does

not justify giving the person concerned any benefit of reservation
in admission in educational institutions.

7. From the stand of the respondents, including the

Chancellor, the following position emerges. There is no reservation |

for the disabled candidates within the meaning of the Disability
Act in the Universities.as of date. The Vice-Chancellor of the Patna
University has power to “relax” the laid down criteria and increase
the seats beyond the sanctioned seats by 1% with the approval of

the Chancellor in the case of candidates suffering from ‘low vision'

or ‘hearing impairment’ or “locomoter disability’ or ‘cerebral palsy’
but 'conferring the power to relax the criteria and increasing
number of seats is quite different from reserving the seat for
candidates suffering from the disabilities. Even that power to relax
and increase the number of seats is limited to 1 per cent of the
total number of sanctioned seats. As a matter of fact, as noted

. above, there is clear averment in para 3 of the affidavit of Patna

University that the University has not incorporated any part of the

Disability Act in the ‘General Ordinance for Admission to the

Various Course of Studies’ in the University:

8. The Chancellor no doubt séems to have realised though
belatedly, the importance, in fact, the obligation to implement the

Disability Act, and virtually an undertaking has been given to .

reserve 2 per cent for leprosy cured and locomoter disability and
_the other 1 per cent-for those suffering from low vision an
hearing impairment, but the undertaking clearly falls short\ of
requirement of law to reserve “at least” 3 per cent seats. Beside$
making reservation for the candidates suffering from leprosy cured
and locomoter: disability or low vision and hearing impairmef‘t
-treating them as two separate categories also does not seem to b€
in accordance with the provisions of Disability Act. I shall advert

to t'his aspect later again in this judgement.

" D-' 9.bThe State Government also does not deny the fact that
ed ti]sat llity Act has not been implemented in the State of Bihal
an at there is no chotce but to implement the same. The only

pomnt iafle out in the affidavit is that the disabled candidate®
Canz i;:ip Se oa:‘cir:ltted against the seats already reserved for th®
Lo odnts o e re§erve categories to which they belong, that is
to say. R the reservation already provided to the Scheduled



136 . PATNA SERIES VOL. LXXX (2

Caste, Scheduled Tribes, Backward Class etc. Thus a disabled.SC
candidate will be admitted against the seats reserved for the
Scheduled Caste category, a disabled ST candidate will be admitted
again‘st a seat meant for Scheduled Tribe category and so on. But
making such reservation requires amendment in the two University
~ Acts namely the State Universities Act and the Patna University
Act in Sections 61 and‘ 58 respective}y thereof. Steps are afoot to

_ bring about suitable legislation on the same lines on which
- reservation has been provided to the reserved category candidates
in the matter of employment under Resolution no. 251 dated
18.10.2000 up to 3 per cent. :

10. At this stage it would be useful to notice some of the
provisions of the Disability Act as under :— ‘ o

“The term person -with disability’ has been defined under
Section 2(t) of the Act to mean "a person suffering from not less
than forty per cent of any disability as certified by a medical
authority”. Term ‘disability’ has been defined under Section 2(i) to
mean “(i) blindness; (il) low vision, (iii) leprosy-cured; (iv) hearing
impairment; (v) locomotor disability; (vi) mental retardation; (vii)
mental illness”. These terms have been separately defined in
different clauses of the definition ‘Sf:ction i.e. Section 2. For the
purpose of this case it is not necesary to notice their definitions.
cﬁapter II of the Act provides for constitution of Co-ordination
Committée by the Central Government while Chapter III provides
for constitution of State Co-ordination Committee and State
Executive Committee by the State Government. Chapter IV
contains provisions relating to prevention etc of disgbiljties. Chapter
vV deals with education while Chapter VI deals with employment.
It is not necessary to refer to the rest of the Act.

11. The provision which deserves special and pointed
tention is the one contained in Section 39 1o)fi th;i;?tct. fictl?{;l 39,
. ay say SO, i the soul of the . sability Ac wn ?ut
in fact, if 1 m 1d be incomplete and falling short of achieving
which the Act WO The condition of ‘persons with disability’
the desired Objectivesl't hout making provisions for their education.
cannot be improved W secure employment, join’ the
without education ake themselves useful. In fact

at

they cannot
ciety and m

‘ o :
mainstrea ™ fo,thec:n ‘make their life and the very existence
e ® camer
 then alone )t,io n. 39 reads as ugfder. :

meaningful. Sec
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S (AL Government. educatlonal institutions, and,other educational institutions
AR

rece;vmg ald from the Govemment shall [reserve not less than. .three per

Loyt i cent seats. for. persqns | wrth, dlsabihues e e e
S 3 "".14- i

- There, carmot be(anyl dispute nor;: there is, any that the 1eg1slatwe
., mandate .contained; in, .the..above provision,: which . could not be

<l o

couched in more, clear words obhges all Government educatronal |

lnStltuthpS or, other educatxonal jnstitutions. recewmg ald from the

Government to reserve seats for the persons \ thh dlsablhtres and
such, reservation must be of at 1east {{{{

; of the matter, th §tand of the Chancellor that he proposes to
issue dxrectron to reserve 2 per cent seats for eandldates possessmg
certam types of dxsabrhty cannot be sa1d to be m accordance with

“Tthe Dlsahlhty ‘Alct.! Besides, %the’ eategor'satlon of the dlsabrhtles
and makmg separate reservati'on for'"’ candldates thh those

e drsabxhti'éé’as proposed by‘the Chancellor; also does niot seem to

XBut before 1 deal With 'that aspect, 1
h:would like! t6 s refer: tof théliPreamble’ of the' Aetii Thiough' the
o preamble strictly: speaking isndt-partiof the Act/ at the same time
sitmay bé 1ooked into.inv'ordeér tolunderstarid the aims'and objects
(for :which:ithe :Actsis {enactédi’as“aniaid  to _interpretation’ of
i provisions-gf the-Act. Thelpreamble: refers-to:the Proclamation on
thedFull Participation and>Equality of the: People with' Disabilities

bysEeonomicz and.iSocial Commissionifor Asia«: and Pacific: Re;jlorl

singtsf meeting: heldyin December-. 1992 It :states.: i

r')l;hﬂ)v‘.g"AND,rWHEREAS, Il’ldla)qs a’ "Signatory tO the sald
ST tnproclamation';”t gl

il ;,.;AND WHEREASY- it’ is: ¢Onsidered necessary ‘to ‘imhplement
WS thie fprocla’mation aforésaid; o vitsst
1[!'3"'

00 I‘L fre Ay aged "'\,3)‘.,3‘...1 S

i
A S ievival

ClBelit enacted by Parhament i’ the Forty ‘sixth year of the
Republic6f Tndia..io 2, 2ime:

.............

AL L S S R e x*u PR
f‘ Tty 12“}Sh%r”Ram ‘Balak Mahto "learned dounsel’ for the
‘Charicelibr! potiteld gut thit: Disablhty ‘Act has been’ efiactéd in
1 exéreiserof legislative power ‘conférred: ‘upon‘“the’ ‘Patliament ‘under
% Article 253 'of the ‘Cohstitution Whichilays down: “Notwithstanding
v ahythingrifi- thetforegoing rprovisions ot thisf ‘Chaptet; Pailiament
+ has power:to akesiany-law: fori the: whol& or: ‘any! part-of ‘the
rterritory (ofiIndianforay implementing . any! tredty; tragreément’ or
isconvention: with- anytother:fcountry: or- ‘Countries’ orranyridecision
' made:at any international jconference;: ;association or:other body”

1
n thxs eormection submission of ‘ther.counsel for: the: State was

~
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that .the Act has-been: enacted under:the ;general legislative power
conferred .on;:the Barliament: under #Article: 245 “and:‘not undeér N
Artxc:le 253,,He; referred - to.entries :13.and 14 ofListoI} offTFhe
Seventh,Schedule tothe Constitution.The submission of thé State-
counsel,“m my; opinion, is!beside.the  poirifiand it is- unnecesary
10,80 - mto“ the. same. | ;would nonetheless ‘observesthat  the
legislgtive pewer.of the Parliament is:not in dispute. and' $6' far ias
exercise 0f power-is concerned: when: special . provision: hds ‘béen
made., eonferring power on'. the Parliament:to rmake I'l5w @ for
inaplementing any treaty, agreement or convention:or ‘decision &t
any international conference etc:: The enactment would fall' uhdér
Article 253 of the Constltuuon ‘The preamble specifically merifioris
that Act, was being enacted; to implement the’proclamation i'é. the
decision _arri%/ed,.at_ian international’ conference: So:faras entriés
113' ‘anwd‘ '14 of, LlSt L are conccrned they: me‘i-ely sempower the Iﬂmon
dec1sxon made Lhé;e,, and enter mtoltreaty ‘and agreément ‘“with
Iqrelgn qountrles and 1mplement such treaties andi: agxy‘eements
,reSpectlvely v b ESToR NI SEMUINES B {3 R ERS IS TR BT ML I Fiiia
+...1:13., While: ,makmg general observations referen'ce?may ‘also
be made to. Directivé Pririciples of State.Policy’ 1n*Part IV ‘of the
Constitution.. .particularly Artlcle 41 :which, lays down =
“The State-shall, within the' lirhits of its economié cHpacity and’ deve}opmem '

... make effective provisiont for sécuring thé: r.ight’ ‘to ork: ,l?.. edlfcflli?? af'l:d
: ‘ - loi-public ‘assistance in ‘cases’of* unémployment. old age, Is:ckness ay'n‘d
PRI S . disablement. * [er‘nphésis' added)

éh;i Ram Balak: ‘Mahito, rightly, if T'thay ' say,’ ‘&iibmittéd 'that’ what
was earlier.: envisaged as’ ‘object’ <of ‘State:Policy “has riow been
onvel‘ted into -ant obhgatlon !ofi the:State.«1By’ ‘virtue: of the

- of Article 41 the State 'was.supposed:to frame’its policy
t .otheri thlngs to“’persons

- ight to,education, amongs .

for securind * € duty is:now:cast.on: it -urider: the, Disability Act

with disability- A t 3 pericent.seats :forsthe candidates with

to, reserve . at leas I T e | A TRNEPR €52

dlsablhtles : 4,a‘d4\.,ertmg to the stand of the* Che;ncellox}'] as al:eafdy
. 14.Now the! proposed ‘reservation of 1% of t elrso/ea ?t l;)r

observed above: d ‘Locomoter Disability’ ‘and’ anothte;g t; ;)m a:

n reati
‘Leprosy- Curedv?smn and ‘Hearing' Impzlrmin;lth daw. It is true
v nce"
seats. for-'LoY is ot in -accorcd e definitioin: under

ategories. n‘th
t;’;’o seﬁatf;;eesc of dlSablllthS falling witht
that a ‘

N R T Y
.and in other 'cases of undeserved wwant.”

pro\qSlOl'lS
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Section 2(t) of the Act may not qualify for the benefit of reservation
in the matter “of admission at the degree/master's level; for.
example, persons suffering from. mental retardation or mental
illness i.e. lunacy for whom different kinds of facilities are needed,
as envisaged in the Disability Act itself, and they thus may not be
said to be fit persons to claim benefit of reservatin in the matter
of education, there can be no justification to treat the disabilities
with respect to which the Chancellor proposes to provide for
reservation in separate categories. As all types of disabilities have
been mentioned together as,one category, I am of the view that the
proposed reservation has to be made with respect to them without
making any categorisation. In other words, 3% seats to be reserved
for them may be filled by persons suffering from ‘Low Vision' or
‘Leprosy Cured’ or 'Hearing Impairment’ or ‘Locomoter Disability’
- as the case may be. Where the number of candiates is more than
the number of reserved seats selection may be made on the basis
of marks. In any view, the proposed reservation to the extent of 2%
seats would clearly be short of the requirement. To this extent the
affidavit of the Chancellor is rejected. He should make suitable
- modification' in the proposed regulation for implementing the
provisions of the Disability Act in the light of foregoing observations.

. 15. The stand of the State that reservation of seats for the
disabled person can be only against the quota of seats reserved for
par.ticular‘ category of reservation is approved. The stand seems t0
be in accordance with the decision of the Supreme Court in Indra
Sawhney Vs. Union of India & ors (1) The passage occurring at
page 566 of the report as under would Bring home the point :

rgs;;ital:io(::ﬁ fication is in order at this juncture : all
types of reServarfi not of the same nature. There are two
be referred tz ons .Which may, for the sake of convenience,
reservations) Thea > verti(.:ay reservations’ and ‘horizontal
Scheduled T;-ibe reservations in favour of Scheduled Castes.,
16(4) may b s and O‘thel‘ backward classes (under Article
. y be called vertical reservations whereas reservations
in f‘élvour of physically handicapped (under clause (1) of
Article 16) can be referred to as horizontal reservations.
Horizontal reservations cut across the vertical reservations
what is called inter-locking reservations. To be more precise,

o ;
suppose 3% of the vacancies are reserved in favour of
() (1993) ALR. (5.C) 477 T :
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physically handicapped persons; this would be a reservation
relatable to clause (1) of Article 16. The persons selected
against this quota will be placed in the appropriate category;
if he belongs to S.C. category he will be placed in that quota
by making necessary adjustments; similarly, if he belongs
to open competition (0.C.) category, he will be placed in that
category by making ‘necessary adjustments. Even after
providing for these horizontal reservations, the percentage
of reservations in favour- of backward class of citizens
remains-and should remain-the same. This is how these
reservations are worked out in serveral States and there is
no reason not to continue that procedure.”

“ 16. This is however only one aspect of the matter. As
submitted by Shri Ram Balak Mahto, the Disability Act cannot be
fully implemented and the fruits thereof cannot be enjoyed by the
disabled persons unless the State Co-ordination Committee and
-the State Executive Committee under Sections 18 and 19 of the
Act are constituted. The State Co-ordination Committee is supposed
to review and co-ordinate the activities of all the Departments of
the Government and other Governmental-and non-Governmental
Organisations dealing with the matters relating to disabled persons,
develop state policy with respect to disabled persons, advise the*
State Government on formulation of policies, programmes,
législation and projects with respect to persons with disabilities,
take steps to ensure barrier free environment in public places,
work places, public utilities, schools and other institutions and so
on. The, decision of the State Co-ordination Committee is to be
carried out by the State Executiye Committee. Simply making
resei‘vatlon in the matter of admission or employment without
provldlhg coincidental facilities to .the persons suffering from

disabilities, in my opinion, will not serve the object of reserving
osts in the matter of admission or employment as the
decision in Javed Abidi Vs Union oj India & ors
case may be. From f the gri '
that the Court in view o the gr evance of the
(1} it appears ither Central Government nor the State
petitioner that ne tituted Central Co-ordination Committee
Government had cons tion Committees, issued notice to all the
and the State Co-ording he Union Territories. From the affidavits
State G overnments and the ¢ Central Co-ordination Committee .
he Court found tha les had been constituted
filed by them t ommittees na

C
as well as the State Co-ordination
() (1999) ALR. S.C. 512

seats or p
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in' “most of the States Perhaps Brhar was'’ one of the State in
whith 'the Committée had not' been’ consututed In any casc. no
such statethent has béen made’in ‘the counter afﬁdavlt ‘of the
State. 1 would be fallmg in my duty if 1 do not’ take this
opportumty to direct the State Government to 1mmed1ately take
necessax’y steps for constltutxon of the State Co ordmatxon
infrastructure’ to tHem and rnake ‘them funchonal it 'true ‘sense.
The State 'Will also take riecessary'steps to:br’i'ri‘g about necessary
arnerldmients ‘in Section’61 of the Bihar State Umversmes Act and

Setction '58''of the Patna Umver51ty Act mcorporatmg p1 OVISlOnS
regarding reservation! for the persons With dxsablhtles

Pl d

17. I—Iavmg thus made general observation and gwen dxrectron
regardmg 1mp1ementat10n of the! Dlsablhty Act what remams tO ‘
consider is' the case of tHe petltloher I‘rom ‘the’’ letter of‘ the
Pr 1’n(:1pal Patna College, ’dated 5.2.2001 enclosed as Annexure 6
to ‘tht Writ: 'petition, it appears that though dlsabrhty of the
petitiohier entitles hlm to admxssron in the dlsabled category he is
placed at sdrial no. 8'fn 'the mlerit’ list 'on the ‘basis’ of marks, 12
carldidatés ir*all hdd applied for! admlssxon m that category Thele
beirig no'dispute about’ the total number of seats in B.A. (Ilons)
Part I cburse’ being 400 Had' 3% seats ‘been” reserved f01 ‘the
dxsabled candidates"the petltjxoner in ‘the orchriary course woild
havid béer ‘ddrhitted.’ Con31dering ‘that’ the pxoposed amendments"
in the‘Patna Univer srty Act or'the Staté Umversmes Adt may ‘take’
time' ”ahd‘th'é‘proposed dir ectlve of the'Chancellor (after necessary ‘
modxflcatrorfs as' suggested above) to the ‘Umvermtms to make

ey
-

admlssmn of ' the petitioher pe'ndmg Though other” d;sabled
candrdates who hald applied aiong with''the petitiorer for admlsswn
have not apprbached this Court’l'd§ ot thitik® it ‘would be propel'
to ‘deny 'theth the ”benefrt of thisordds con51der1ng that some 'of
:}cifolrd)\:irel p]acllcxi:ctabohe thé petitiongr in’ the meérit' list. 1 would
gly the r‘351)0hdents partlcularly ‘the Vice
Charncellor, Patna Um"érS“}' and’ ‘the’ Prmcipal 'Patnd College to
COAS‘def the Cases of the Petlthrler drid other' dxsabled ‘dandidates
who had apphed for’ adrhission pursuant to'notice dated 10.1.2001
and in réspect to whom the llst was notlfred ‘on” 18 1 ‘2001 airesh :

} ,
for' thelrr admrssron in the B.A. (Hons )'Part'l courSe in ahtrmpation
of tHe''amendments'in tHe ‘Universitidd Act’and ‘the

be f d the" regulatmns to
¢ Iramed pursuant to the directive of the Chandéellor. This should

)



4
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be done within two Weeka IGELEL by A M mbves any doubt 1 would
clarify- thatithe!petitioner! andh 6ther£wxllmg disabled:¢andidates

shall  be admitted notwithstanding that the total number of
sanctioned seats might have already.been filled and further their
admission will be in the partlcular category, to which they belong
i.e. SC/ST/Backward Class cateegory etc. or un-reserved category,

as the case may be B -

(18, In ¢ the result fﬁxs writ" petxtxon is allowed with the

Ob‘g‘fc’l’-’\}'uons -and’ du'ectxons mentloned above There"m]l ‘be no

‘de s’ t()[ Costs . (ST FETRU X S FOE T ‘I’ cegf
N R

e
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CIVIL WRIT JURISDICTION
Before Sachchidanand Jha and Mrs. Indu Prabha Singh, JJ.

2001
April, 4.

Dr. Anirudh Mishra.”
' -v.
The State of Bihar and ors.

Service—whether in Inter-se seniority tn merged gradation
list the criteria of date of entry in service or pay scale is 1o be
followed—circular no. 15784 of the Personnel Department dated
.26.8.72 lays down principles for fixation of inter-se seniority in the

State Services in cases of direct recruitment vis-a-vis promption/
merger. '

. Circular no. 15784 of the Personnel Department dated
26.8. 1972 lays down principles for fixation of inter-se seniority for
ﬁgation of direct recruitment, promotion, vis-a-vis promot;on merger-

Held, that where appointment/promotion/merger takes
_place. the determining factor of seniority would be the pay drawn

by the person, ie, if he was drawing pay in the higher scale OF
drawing higher pay-in the same scale. '

Held, further, that the petitioner at the time of merger held
the post of Deputy Superintendent, Government Ayurvedic College
and Hospital, Patna in the Scale of Rs. 415-745. The posts hel
by respondents concerned were in the scale of 249-460, hence
they cannot be treated to be sentor to the petitioner merely on the
ground that they were appointed earlier in point of time.

e I;felé. also that the crieteria laid down in paragraph 1.(kha)
the tmpugned resoluticn dated 19.8.96 fixing seniority on the

basis of the date of first j
* : oining, ie. : ce.
mmust. be held.to be arbitiary wo e

, Ty and th 14' ’
of the Constitution of India. ergfore violative of Article |

Case laws considered.

“Application under A o _
Constitution of India,. rticles 226 and 227 .of the

. The facts of the case ‘ "
material to this repo t out
in the Judgment of Sachchidanand Jha, J port are s¢

Civil Writ Jurisdiction Case No. 23 "

53 of ‘ ' .
ulAld-cr Articles 226, and 227 of the Constlgti.t?l;:lnc:fh lenrc;‘lzuer of an applice (147
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M/S Kamal Nayan Choubey, Dharnidhar Mishra, Binay Kant
Mani Trtpathl & Sanjay Kumar Pandey for the petxttoner '

Mr. Anil Kumar Verma. JC to GA for the State.

Mr Asholc Kr. Singh for respondent 44,

- S, N Jha & Mrs. L.P. Singh, JJ. The dxspute in this wrxt
petition relates to semorlty The petitioner seeks quashing of the
xmpugned gradation lists in which he has been placed below the
reSpondents The gradatlon lists referred to in the petition are
dated 2.10.80 contained in Annexure-8, 15.5.8], contained in
Annexure 10, 20.1.84 contained in Annexure-12 and 31.3.987
contained in Annexure 14. During the pendency of the case a
revised gradation list was published on 19.8.96 vide Annexure-24.,
The petitioner seeks quashing of the said gradatxon hst by
amendment. :

2. As the earlier gradation lists have been' revised and stand
merged in the gradation list dated<19.8.96, it is hot necessary to
refer to theé inter se Semonty of the partles in the earlier hsts It
may be mentioned at the outset that out of 40 private respondents
originally impleaded in the case, 27 appear to have retired from
service during the intervening period on reaching the age of
superannuation and therefore, the dispute re]ating as to seniority
is now confined to between petitioner on the one side and
respondent nos. 21, 22, 25, 26, 27, 30, 31, 32, 34, 36, 38, 42 and -~
44 on the.other. 15 more persons were - sought to be added as
respondents vide LA. no. :3942/97 after the revised gradation list
dated 19.8.96 was pubhshed but the same was not even referred
to at the time of hearing. ‘ S ' ‘

3. From the body of the resolution dated 19.8.96 under
which the gradatxon list ‘was fmalised and published, it appears
Government evoived two-fold criteria for fixing inter
where appointments were rmade from different

e transation, or from a ‘common list
sources and 301 :;;:;2 ni::z of the merit of the persons concerned,
after comparative dete"mmed on the basis of the date of first
{heir seniority was trv in the service. With respect to those who
joining i.e- date of entry lection by the selection Committee

rsuant to seiectl
were appointed pu iority was fixed on the basis of merit
of the Department. their seniority

st.
position in the select. t mitted that the Petmonef

4. Shri Kamal Nara)'anf %hou}:;ysi‘;zrmtendent Government
the post of Depu
was appomted on

that the State
se seniority. In cases
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Ayurvedic College. Patna in the scale of Rs. 415-745 but by reason
of merger of administrative and teaching posts. and provision for
a common scale of pay the petifioner has been placed below the
persons who in the lower scale of Rs. 296-430 on the basis of date
of appointment. He submitted that where appointment is made
from different sources, on merger of posts the date of entry in
service should not be treated as the criterion for determining
“'seniority specially when the posts carried different scales of pay:
:He pointed out that while in the earlier gradation lists. the
petitioner was placed at Sl. No. 41, in the revised gradation list
dated 19.8.96 his position slided down to Sl. No. 51 on account
of wrong fixation of seniority. In support of the contention. h¢
placed reliance on Om Pralash Sharma and ors. Vrs. Union @

India and ors (1) and Bihar State Text Bool Publishing Corporation
Vrs. Basudeo Singh and others (2) '

5. The submission of the counsel, in our dpinion is well
founded and finds support from circular no. 15784 of the Personnel
Department dated 26.8.72. The said circular lays down genera

principles for fixation of inter se seniority in the State Services in
cases of direct recruitment, promotion, direct récruitment vis-a-vis

promotion, merger etc. Before referring to the relevant paragraph

of the Circular, it may be useful to refer to its introductory part
so far as relevant, as under :— :

........

Wherever separate cadre or groups of posts are
amalgamated -to form a single cadre, inter-se seniority Of
incumbents coming from different source is required to b¢
refixed.......... " .
The principle laid down for fixing seniority ia such cases as
- Contained in sub-para (i) read with sub-para (iv) as under :
"(i) Where officers serving within the de pa rtment but in
different posts are recruited at the- same time by direct
appointment, their inter-se seniority will be determined
according to sub-para (iv) below irrespective of the date O

~ their joining the posts to which.they are appointed.”
{iv)  Where officers are

o : Promoted to a service at the same
t}me but from different Services, - their inter-se' seniority i%
fixed according to the following, |
@ ... ' ;

- . b oL - -

;19858 AIR. SC 1276

& Ahwe @) PLr, 11
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(¢) Where no such order of merit is fi ‘
o e n ixed. persons who had
postsnfl}';f]hixl'hPiy, or pay in a higher scale in the lower
posts from ic 1'lthey\are promoted shall rank senior to’
anot! mpcasé)lzhw o had drawn lesser pay. or pay in lower ‘
draw;l n ca e pay scales are identical persons who had
A ara beengdergﬁay shall rank higher. If two such persons
had sca]é' o mg pay at the same stage in the identical
of two different service their seniorit - I.C a
shall be determined according to age ity on prometion

6. Sub-para (ii) in
para (iv) in terms re:’ez-s to t;:??j-();fiii to appointment and sub-
But a combined reading of thc two, in Oth. frqm different sources.
the principle as laid down therein' - s;gltext. makes it clear that
of different posts. It would make little dif%overn cascs of merger
case of appointment or promotion to th‘:‘ence whother it is a
sources or different posts are merged. Where Zoscth from .different
promotion/merger takes place, the determiningl}acta{)p01ntrr}ent(
would’ be the pay drawn by the person. If he was d(r); O,f Senlol‘ijcy
the higher scale or drawing higher pay in the same Scal\;/n;Q‘Pay in
l'ank-senior to the person who was drawing pay in the l(')‘;t .W0uld
or lower pay in the same scale. To the same effect was th(;le?‘.:l?le
circular of the Appointment Department (now known as Pers ::1 ier
Department) no. A-3650 dated 6.4.56. So far.as relevant, it rr?;;

be quoted as under.
-(3) (a) Where no such order of merit is fixed, a p(‘l.'son who

had drawn higher pay ot pay in a higher scale, shaull rank
senior to another who had drawn lesser pay. or pay in a
lower scale. :

(b) If.persons
scales of pay ar
e. a person who
person

dentical ti
tion vsha

fferent services having identical
to another service at the same -
had drawn higher pay sha!| rank higher.
s had been drawing puy at the same
me scale of the wo scervices, their
1l be fixed acgording to age.”

Bihar State Text BooK Publishing
) is also to the same effect.

belonging to di
e promoted’

tim
If two such
stage in the 1
ority on promo
Court iny
(deo Singh (supra

under i — ‘
te of jnitial zr\\‘poimment to lpwer
e jor the .purpose. of
except where.

. seni
‘The decision of this
Corporation Vis. Bast
The Court stated as

] hold that carlier da
des has got no, nexus,
grade/B°% ‘ in the higher gr\ade‘.

determination of seniority 1

-
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vthe date of entry in the higher grade is the same. It is for
the said reason, | hold that the ratio laid down by the
learned Smgle Judge that the date of initial appointment in
the Corporation will be the criteria for determination of
"semority as completely against the. ‘law, the samec being
»vxolatwe of Articles 14 and 16 of the Constitution of India.”

7. At this stage we may mention that thoug,h quite a
number of private respondents have entered appearance through
counsel and filed counter affidavits, none of them except respondent
no 44 appeared at the time of hearing of the case. The State
counsel also did not render any assistance to the Court whatsoever.
He said that he did not have file of the case. All that counsel for
respondent no. 44 said was that the appointment of the petitioner
was ad hoc and not as per the prescribed procedure. We therefore,
considered the case of the petitioner vixjtually ex parte. Regretfully,
the submissions of the counsel for the petitioner too were rather
sketchy. We looked into the counter affidavit of the State of Bihar
and found that the same was filed in 1988 much before the
finalisation of the revised gradation list of 1996. In the absence of
proper assistance from the parties and their counsel we felt little
handicapped. However, on the basis of what has been conveyed to
us on behalf of the petitioner it appears that the petitioner at the
time of merger held the post of Deputy Superintendent Government
Ayurvedic College and Hospital, Patna in the scale of Rs. 415-745.
If.it is a fact that the posts held by respondents concerned were
in the scale of 249-460, they tan not be treated to be senior to the
petmoner merely on the ground that they were appointed earlier
in point of time. It is wéll settled that in the absence of statutory
rules, the criterta, procedure of appointment, promotion, senijority
etc. can be laid down by executive instructions, Reference may be
made to the well known case of Sant Ram Sharma Vs. State of
Rajasthan (1) viewedain the light of the circular dated 26.8.72
(supra), there appears little room for doubt that where the
appointment or promotion is made from two sources or posts are
Mmerged. the person getting pay .in the higher scale or higher pay
. in the samc scale, must be treated as senior to his counter part
| gettmg pay in the lower scale or lower pay in the same scale. We
“'would therelore, withotit going into individual cases, observe that
if the case of the petitioner that at the time of merger he was
gettmg pay in the hlgher\ scale than the responclents is true, he

(l) (1967) AIR (SC) 1910
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must be treated senior to them. In any view, the criterion laid
down iri paragraph 1 (Kha) of the impugned resolution dated
19.8.96 fixing seniority on the basis of the date of first joining i.e.
date of entry in the service, must be held to be arbitrary and
therefore, violative of Article 14 of the Constitution of India. To thxs
extent, the impugned gradation list cannot be sustained.

8. We accordmgly direct the State Government to re-fix the
seniority of the- petitioner vis-a-vis the respondents in the light of
circular No. 15784 dated 26.8.72 and, further, in the light of the
observations made hereinabove and consider the case of the

petitioner, and/‘o‘r,‘others for promotion to the higher post

accordingly.
9. In the result this writ petition is. a]lowed in the manner

indicated above, without any order as to costs

Ll

S.D. * Application allowed..
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FULL BENCH

Before Negendra Rai, Aftab Alam and Shiva Kirti Singh. JJ.

2001
May, 4.

The C.B.I. (AHD), Patna.’
' V.
Braj Bhushan Prasad and ors.

Bihar Reorganisation Act, 2000 (Central Act No. XXX of
2000). section 89 (1)—upon creation of the State of Jharkhand.
every procéeding pending before a court in Bihar shall stand
transferred to the corresponding court in Jharkhand if it is a
proceeding relatihg ‘exclusively lo. the territory of Jharkhand—
interpretation of—sub-section (2) of Section 89—if a question
arises as to whether any procecding should stand transferred
under sub-section (1). it would be referred to Patna High Court
for decision—Reference by the Standing Committee  of tna
High Court and by the trial court—maintainability of—36 cases
in which C.B.l. submitted charge-sheets in Bihar, whether
could be transferred to Jharkhand State—jurisdiction.
- Per Curium
'~ Where in 36 cases which ‘is commonly known as the
Animal Husbandry scam case, C.B.l. had already submitted
charge-sheets after the conclusion of investigation and in
respect of which the parties are in dispute as to whether these
cases would stand tra_néferred to Jharkhand State by virtue of

section 89 (1) of the Bihar Reorganisation Act, 2000.

Held, that there is no basis in law to hold that a
reference under section 89 (2) of the Bihar Reorganisation Act,
2000, hereinafter referred to as the Reorganisation Act, can be
made in no other way but by an order passed by the trial court.
That the reference made on the basis of a resolution of the
Standing Committee is a perfectly valid reference and there is
no reason for this court not to answer the reference. It is true
that ordinarily a dispute arises between the parties in course of
the prdceeding before the trial court ‘and ordinarily a reference
iIs made by an order passed by the trial court but what might ~
happen ordinarily cannot be held to be the only legal and valid . .

Courses. Section 89 (2) of the Act does not_lay down any
Criminal Relercnce Nos. 1 and 2 of 2001
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pParticular manner in which a reference is to be made. There is
no legal bar precluding the Standing Committee from taking
the decision that the issue in dispute should be decided by the
judicial side of the. High Court and making a reference
accordingly. - :

Per Aftab Alam and Shiva Kirti Singh, JJ : (Nagendra
Rai, J Contra) . '

Held, further, that all such proceedings, though relating
to the territories of Jharkhand, the institution of which in
courts remaining in the truncated State of Bihar was lawful
zu.'ncl valid because of the nature of offences or because of a part
of the cause of action had arisen outside those territories will
not be covered by section 89'(1) and shall therefore continue to
be tried by the respective courts of Bihar. ‘ ‘

Held, also, that the fountainhead of the conspiracy and
of the criminal acts flowing from the conspiracy., was at Patna,
part of the alleged offences, rather a substantial part of the
alleged offences were committed at Patna and the special court
at Patna equally had jurisdiction to try cases. Consequently it
is held that these cases do not relate exclusively to the territory
now-forming part of the State of Jharkhand and, therefore,
these cases cannot be said to have been transferred to the
C(>11§*f;xl Jharkhand as provided under section 89 (1) of the
,[51:}1"11‘ Reorganisation Act, 2000. These cases will, therefore,
continuc to proceed before the Special Judge at Patna.

Per Nagendra Rai, J.
Held, that the word “ex
the Reorganisation Act has to be given a wider meaning. If the
offences have been committed in different territories, part of>
which now falls in. the Stdte of Jharkhand and part of which .
also falls in the State of Bihar then under the ]\aw. the cases
-~ courts located at the places falling within

sy be tried by the cot '
$eyter1'itories of both the States. If the cases can be tried by

. s situate in both the States then there will be no use
the Cour's - the cases from the courts falling within the
the court falling within the territory of
usively” used ifl section 89 ol the
lusion of all others. ‘only those
the .territor . of the State of

clusively” used in section 89 of

of transferving
territory ol onc State to
other Statce. The word “excl
Reorganisation Act means exc :
cases, which exclusivgly belong to
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Jharkhand shall alone be transferred. If place of crime of a
partlcular case or proceeding falls in territory of State of Bihar
as well as the territory of Jharkhand State after the appointed
day then if the case/proceeding is pendmg in the court falling -
in the territory of State of Bihar, the said case cannot be
- transferred to the Court in the State of Jharkhand for the
S1mple reason that it cannot be said that the proceeding relates
excluswely to the territory of State of Jharkhand.

’ Held, further. that from a perusal of the F.I.Rs., materials
collected durmg mvest1gatlon and the voluminous charge-sheets
in the 23 cases mcorporated in paragraph 105 of this judgement,
it is c]ear that there is no .allegation in the aforesaid cases that
the conspxracy alleged to. have been hatched up, was either
entered into at Patna or at any place fallmg in the State of
~Bihar. The materials show that there is specific statement with
" regard to the allegation of commission of the offences at places,
Wthh ‘fall within the territory of Jharkhand State. In the 23
cases ‘mentioned in paragraph 105, aforesald no part of
OCCul‘rence had taken place within the territory of State of
Bihar and as such shall stand transferred to the State of

AJharkhand in terms of the provisions contalned in section 89
(1), of the B1har Reorgamsatlon Act, 2000.

K4

. Held, “also, that ‘as regards remalmng 13 cases as

mentloned in paragraph 106 of this Judgement on perusal of

the materlals available .on the record, it- is clear that either

there is allegatlon that the c0nsp1racy had taken place at Patna
or part of the substantwe offences are alleged to have taken
place in Patna, Bhagalpur and other places falling within the
State of Bihar' and as such those cases carinot be said to be
related exclusively to the territory of State of Jharkhand and as
such “the said  cases, ‘cannot be transferred in terms of the
prov‘\q\ons contained in section 89 (1) of the Reorgamsatlon Act.
Case laws dlscussed

v References under section 89 (2) of the Blhar
Reorgamsatlon Act 2000

The hcts .of the cases matenal to thxs report are set
out in the Judgment of Aftab Alam, J.

Mr. Rakesh Kumar & Mr. Mangj Kumar and  Mr. Arvind
Kumar, Advocates.in . both the cases for the- C.B.I.
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For the O. Parties : Mr. P.N. Pandey, Mr. Rana Pratap
Singh. & Mr. Ganesh Pd. Singh, Sr. Advocates, with Messrs
Chitranjan - Sinha, Jitendra Singh, -Binod Shankar Tiwary,
Nitayanand Jha, Anand Kumar Ojha, Rajiv Ranjan, Raj Kishore
Singh, Manoran_)an Sinha, Pradeep Kr. Tiwary, Raj Kumar
_Sahay, 'Vijay Kr. Sinha, Binay Kumar, Arvind Pd. Singh, Bipin
Kumar Sinha, Rajeev Ranjan, Pramod Kumar, Manish Kumar,
Prakash Chandra, Pawan Kumar Choudhary, S.K. Pandey,
Sanjay Kumar, Shree Kant Pandey, Rajendra Narain, Prakash
Kr. Sahai,” Raj Kishore Sinha, Anju Narain, Prabhat Kumar,
Anirban Kundu, Suraj Narain Yadav, Niraj Kumar Snvastava
Akhileshwar Prasad, Arjun Singh, Binod Kumar No. 3, Ra_;esh
Kumar, Anup Kumar Sinha for the opposite parties.

Aftab Alam. J. These two proceedings before the Full
Bench are on reference made under section 89 (2) of the Bihar
Reorganisation Act, 2000. The object of the reference is to
determine whether by wvirtue of section 89 (1) of the Act the
criminal cases, commonly known as the Animal Husbandry
Scam .cases, stand transferred to the court in.Jharkhand, the
newly created State of Jharkhand, or whether those. cases
would continue to proceed before the Special Court at Patna
where they were instituted and where they have been hitherto
proceeding. According to Section 89(1) of the Act, upon the
creation of the State of Jharkhand every proceeding pending
before a court in this State shall stand transferred to the
corrcspondmg court in Jharkhand flt isa proceedmg relating
exclusively (o the territory of Jharkhand Sub-section (2) of
Section 89 provides that if a questlon arises as to whether any

edmg should stand transferred under sub-section (1), it

proce
nd the decxs:on of -

would be referred to the Patna High Court a

this court would be final.
9. It is well known that by an order passed. by a bench

of this court the investigation of all the Animal Husbandry
© ade over to the Central Bureau of Investigation
caseS; ‘}’:: Sr:ort) Further, by an order passed by the Supreme
i:cofrt the investigation b}’ the C.B.1. was put ‘under the over all

ervision” of a bench of this court. The matter,
control and 'SUIIJI comes before the monitoring bench of this
thus, periodically o occasion the matter came up before the
COUﬁt o:g?)r;ics: on 10.11.2000, that is to say: five days before-
monitori
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the new State of Jharkhand was to come into being under the
Bihar Reorganisdtion Act. On that date the monitoring bench
recorded an order simply adjourning the matter to 12.1.2000
with the direction to the agency to file the progress report as
usual. The C.B.I. then filed a petition before the Supreme Court
secking clarification of its order dated 19.3.1996 consequent
upon reorganisation of the State of Bihar and stating that the
petition was being filed ‘pursuant to the oral observation made -
by the monetoring bench of the Patna High Court, monitoring
the animal husbandry department scams whereby the Bench
on 10.11.2000 directed the Central Bureau of Investigation to
seck the clarification from the Hon'ble Court, the order of this
Hon'ble Court dated 19.3.1996 with regard to further monitoring'.
In paras 6 and 7 of that petition it was represented before the
Supreme Court as follows : ,
"6. It is submitted that out of the 61 cases registered by
_ Central Bureau of Investigation (C.B.1) so far 52 cases

stand deemed to be transferred ‘to the corresponding
courts in the new State of Jharkhand. :

*7. Thus, the monitoring bench has sought clarification
as to whether the monitoring bench still have jurisdiction
to monitor the investigation of the aforesaid 52 cases also
or a separate monitoring berich will have to be constituted

by Hon'ble High Court of Jharkhand for the aforesaid
period.” ”

.3. It will be appropriate to indicate here that at that tixﬁe
out ‘of the 52 cases which according to the C.B.I. stood
transferred to Jharkhand by virtue of section 89 (1) of the Act,

in 35 cases the Special Court at Patna had already passed

orders taking cognizance on the basis of charge-sheets submitted
by the C.B.I.. '

- in one case though charge-sheet was submitted
y the C.B.1. the court was yet to take co_gnizance'a‘nd in the

remaining 16 cases the C.B.l. was yet to submit charge sheets.

. 4. The petition filed by the CBI was disposed of by the
upreme Court by order, dated 13.12.2000 and from that order

It appears that when the pMjtion was taken up a dispute was

raised on behall of some of the accused, atleast in respect of

the number of cases suggested by the CBI as having stood

transferred to Jharkhand. It will be useful to rep’roduce here
. . '
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portions of the order of the Supreme Court in so far as relevant
for the present :

"It was the stand of the CBI that out of 6] cases
registered by the CBI, so far 52 cases stood transferred
under section 89(1). Mr. B.B. Singh, learned counsel
appearing for Mr. Lalu Prasad Yadav submitted that the
said figure is not correct at all. We do not think it
necessary to decide that dispute, for section 89(2) provides
a machinery to decide whenever any question arises as
to whether any proceeding should stand transferred
under sub-section (1) or not. We leave that dispute to be
determmed in accordance with the sub-section.

............................
.............................

............................

"An apprehension is expressed by Mr. Kapil Sibbal,
learned Senior counsel appearing for the respondents
that cases which have not really been transferred in
accordance with section 89 (1) might as well figure in the
list as having been transferred. To alleviate the said
-apprehension, Mr. Harish Salve, learned Solicitor General
submitted that a list has already been prepared showing
the cases which are falling within the ambit of Scction
89(1) of the Act and a copy of the said list will be
supplied to Mr. Chltaranlan Smgh Advocate who is
present today
5. Following the order passed by the Supreme Court, “the
D.I.G. of Police, CBI, Patna Region, Patna addressed a letter,
dated 30.11.2000 to the Registrar General of this 'cof.lrt.

practically asking him to have the records of the 52 cases (a list

of which was appended to the lctter), pending before the

designated court at Patna, transferred 'to the court of existing
ge, CBI Cases, Ranchi as stop gap arrangement till
ted court (s) at Ranchi for the exclusive

st of the 52 cases, which according to -
the CBI ‘stand transferred to the court (s) located in the State
of Jharkhand was also handed over to Shn1 C;wa;ln?:

Advocate for one of the accused in those 0386154 a; ;) ng oo, Sh:;’
letter of the S.P., CBI (AHD) Patna, date

Special Jud
the creation of designa

trial of AHD, cases'. A li
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Sinha by his letter, dated 18.12.2000 addressed to the Registrar
General of this court disputed the stand of the CBI and stated
that in the light of the charge sheets no case of the AHD Scam
- was exclusively triable in Jharkhand and no case was, therefore,
required to be transferred to that State.

6. The matter came up for consideration before the
Standing Committee of the High Court on 5.1.2001. It was
evident to the Standing Committee that a dispute had arisen on
the issue whether or not the 52 cases mentioned in the list
appended to the letter of the D.1.G, CBI, dated 30.11.2000 were
covered by section 89(1) of the Act and, therefore, stood
transferred by operation of law to the State of Jharkhand. The
way to resolve such a dispute was provided in sub-section (2)
of section 89 ‘and this fact was also clearly noticed 'By the
Supreme Court in its order dated 13.12.2000. The Standing
Cqmmittee.' therefore, resolved to refer the matter for a decision
to ‘the‘jud‘icial‘ side of the court. This gave rise to the prqééeding
registered in the court's office as Criminal Reference No. 01/
2001 which was taken up when the Full Bench assembled for
the first time on 12.1.2001. On that date the Full Bench was
«ipfp‘fmed that the issue under reference was alsé under
corisideration by Special Judge (CBI, AHD." Patna and the
he‘ar‘i‘n‘g before the trial court was likely to conclude shortly. On
that ‘date the Full Bench directed for issuance of notice to the
parties concerned and adjourned the hearing, allowing time to
the parties to file paper books etc. ' '

7. Around the same time while the C.B.I. gave its letter

to ‘the chgistrar General of this Court, a petition was filed
béfofé,‘the‘ Special Judge, C.B.I. (AHD Cases), Patna on 3:1.2001
{iakmga prayer to transfer the case records of the 52 cases to
‘Juedgceoir‘;“éfispedal Judge, CBI' "Ranchi. Before the ‘Special
O.bje'ction‘s ;)ut Of:_51 accused -filed " separate 'petitions, raising
trial cot © the prayer made on behalf of the prosecution. The
N 2(:20urtg.}'1eard the pgrties in R.C.No. 20A/96 : Special Case
96 the’/‘?rGif;\]IFhmay be stated here that in Special Case No. 22/
moctead and .3agd started éfter.f'raming'of ‘charges against the
by that ti ‘Pr<.)sequtxon witnesses were ‘already examined
y-that time. The trial court disposed of the petition filediby the

Prosecution by order dated 17.1.2001. In paragraph 14! of the
order the trial court recorded its: finding : N
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R, that instant proceeding does not fall into .the
category of prpceeding relating exclusively to the territory
of State of Jharkhand. The document of prosecution
‘ itself goes to cut the root of the prayer of the prosecution.
.The prosécutibn has failed to make out a clear case to
attract the wofd ‘exclusively’. Thus the prosecution has
got no legs to stand upon.” ‘ .

, 8. HoWever. a-dispute had arisen on the issue whether

those cases stood transferi'ed by virtue of section 89(1) and as

any decision on that dispute could only be made by the H'igh

Court in terms of section 89(2) of the Act, ‘the trial court

referred the issue in dispute to the High Court. This gave rise

to Criminal reference No. 02/2001 which also came up before
the Full Bench heéring the matter and joined the earlier
 reference made at the instance of the Standing Committee: of

the High Court. B _ .
9. In these facts and circumstances Mr. Jitendra Singh,

counsel appearing for one of the accused (namely, Dr. K.N.

Prasad) sought to raise some preliminary objections. Mr. Singh

submitted that. this Full Bench should decline to answer. the

reference or in any event it should answer the refernece only in

'respect-of Special Case No. 22/96 in which the reference was

made by the trial Court. Learned counsel submitted that

Criminal Reference No. 01/2001 made at the instance of the

Standing Committee of this court was no reference in the eyes

of law and the Full Bench was, therefore, obliged not to answer

" the ‘reference’. Learned counsel maintained that the only way

a reference could. come ito this court under section 89(2) Of'Fhe

Act was on the basis of an order made by the trial court before

which alone a question could arise at the first instance.

10. 1 am unable to accept ‘the submission. There is 11;10_
basis in law to hold that a reference under section 89(2) of the
no other way but by an order passed by the

de in ‘ :
Act can be ma he slightest doubt that the reference

. I have not t ! ,
trial court and a resolution of the Standing Committee is

mad¢ on the :)'381'2lef'ence and there is no reason for this Court
a perfectly vall hl‘ reference. It is true that ordinarily a dispute
D e 't tleae parties in course of the proceeding before-
arises hetweoe d ordinarily a reference:is made by an Or(-i-e;r
e trciialeOLth::e atr;ial court but what might happen ordinarily
pPassed by
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cannot be held to be the only legal and -valid course. Section
89(2) of the Act does not lay down any particular manner in
which a reference is to be made. Hence, there was no legal bar
precluding the Standing Committee from taking the decision
that the issue in dispute should be decided by the judicial side
of the Court and making a reference accordingly.

11. As regards the other reference co’ming on the basis of
the order passed by the trial court it may be noted that though
after hearing the parties the trial court passed the order in the
records of ‘Special Case No. 22/96, the petition filed on behalf
of the prosecution was in respect of all the 52 cases. Hence. !
~ am satisfied that though the trial court recorded the reference
order in Special Case No. 22/96, it would relate to all the cases
for the transfer of which the prayer was made in the petition

filed by the prosecution. 1 thus find no substance in this
objection raised by Mr. Singh. -

, 12. Mr. Singh then raised another (objection stating that
in the State of Jharkhand there was no Court, corresponding
to the Special Court, CBI (AHD), Patna and the cases therefore
could not'be transferred as provided under section 89(1) of the
Act. Mr. Singh pointed out that in the letter of the D.1.G., CBL
dated 30.11.2000, addressed to the Registrar General of this
court, it was stated that it seemed imperative.to transfer the
case records” to the court. ol existing Special Judge, CBI Cases.
Ranchi as stop gap arrangement till the creation of designated
court (s} at Ranchi for the exclusive trial of the AHD- cases”.
According to Mr. Singh this amounted to an admission that at
least for the present there was no court in Ranchi corresponding
to the designated court at Patna and, therefore, according to

the submission. the provisions contained in section 89(1) of the
Act were unworkable and unenforceable. |

13. 1 am satisfied that the ‘objection raised by Mr. Singh
does not constitute a ground to decline to answer the reference
and to reject it on the threshold: It may, however be stated here
tht.the question regarding the appropriéte court where thesc
cases could be instituted and tried has been dealt with in
- greater detail-in the latter part of this judgment. ‘

. 14. At ’this stage it would be appropriate to refer to
: TnOther controversy arising in course of hearing of the referencec.
hat controversy arose due to certain development taking place
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before the monitoring bench. As noted above, the investigation
of the cases arising from the Animal Husbandry Scam was
being conducted by .the CBI under the over all control and
SUpéx-vision of a bench of this court. Consequent upon the
division ol the State and after the order, dated 13.12.2000
passed by the Supreme Court (referred to hereinabove) the
m'onitoring becnh considered the question as to which of the
cases, still under investigation, it would continue to monitor. At
that stage the position was that out of the total cascs registered,
charge sheets were yet to be filed in 24 cases. In other words,
in 24 out of the total number of cases investigation remained
inconclusjve. The monitoring bench took the view that on the
basis of the order passed by the Supreme Court it was required
to over-sece and control the investigation and once the
investigation in a case was over that case went beyond its -
purview and into the realm of.trial. The issue of transfer of
cases in which investigations were completed, charge-shcets
were submitted and orders ol cognizance were passed by the
trial court were thus not the subject matter of consideration by
the Vmonitoring bench and the issue of their transfer to the
court in Jharkhand would abide by the decision by this Full
Bench. The monitoring bench would only’ consider which of the
cases, still under investigation, it would continue to monitor
and which of the cases, still under investigation, it would stop
monitoring. The accused felt that an order by the monitoring
bench that it would stop monitoring certain cases, in practical
terms. would amount to transfer of those cases to Jharkhand
and it was perhaps contended on their behalf that all the.52 )
cases. of which a list was submitted by the C.B.l. whether
under investigation or whether at the stage of trial, should be
issue of their transfer to Jharkhand in one
e same time. On 7.2.2001 the monitoring
rder on the question as to the cases which

- would continue to monitor and the cases which it would ‘not
it WO_UI - longer. A copy of that order was produced belore
‘mo'mtOI' o ol gin .course of hearing of this reference. In that
'this Full Benc': ring bench divided the cases in two categdries,
Ol’dcil' theh?:glllrxz investigation was still incomplete and charge-
one in W

' i investigation
't the other in which inves i
S submmqjar;dwas submitted. The monitoring

considercd on the
backage and at th
. bench passed the o

sheet wa
was over and charge-shee
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bench held that mvestlgatmn of an offence was not a proceeding
w1thm the mearung of Section 89(1) of the Act and, therefore,
the cases in the first category were not covered by section 89(1)
“of the Act and it was cases only in the second category which
were covered by section 89(1) of the Act and the issue of
transfer of those cases will abidé by the decision of this Full

-Bench. In that regard the monitoring bench went on to clarify
as follows :

“We may observe that by our present order what we are
~ considering is not transfer of cases, as such, we are
) concerned only with the monitoring of the investigation.”
. 15. The momtormg bench further went on to say as
follows :

“The C.B.L has furmshed list of cases, investigation of
which, accordmg to it, is to be monitored by the Patna
High Court, and Jharkhand High Court respectively. The
basis of identification being the place of occurrence. The
‘cases having places’ of occurrence at Patna or other
places within the territorial jurisdiction of this court have
been mentioned in one category, while those whose
p_laces of occulfrence are at Dumka, Chaibasa, Ranchi
‘and other places within the territorial jurisdiction of
Jharkhand High Court have been mentioned in ‘the
' 'second category. In our opinion, since the jurisdiction of
:this Court is limited to the control and supervision of
~ investigation :.1pto the stage of submission. of charge-
sheets, and we are not concerned with the question of
- transfer of cases i.e.. proceedings after submission of
charge sheets, it would be appropriate to confine ourselves
- to the cases which were instituted by the State police at
.-the police stations, within the territorial jurisdiction of this

_ ‘C}c:ur L. In other words, the place of institution of the cases
- Should determine the jurisdiction of the monitoring bench.”

".vissereenn..Thus, the jurisdiction of this Bench will
;henceforth be limited to the cases which were originall)’
m.stltuted by the State Police at Police Stations falling
within the territory of the truncated State of Bihar as well .
as the cases later instituted by the C.B.L on its own on
the basis of preliminary inquiry at its Patna Bench, in
‘which place of occurrence falls within the truncated
State of Bihar wholly or partly. C.B.1 shall identify thos¢
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cases and submit progress reports regarding those cases ,

as before by the next date.

We again clarify that so far as transfer of proceeding after

submission of charge sheets is concerned it would abide

by the principles laid down by the Special Bench.”

16. It is thus to be seen that the monitoring bench
meticulously confined itself to stating which. of the cases, still
under investigation, it would continue to monitor and which of

.the cases it would not monitor any longer. The monitoring:
bench did not say anything about the cases, still under
investigation, which it dechned to-monitor any longer.

17. That order was passed by the monitoring bench on
7.2.2001 and on that date itself Mr. Rakesh Kumar, counsel for
the C.B.l’ subrmitted before this Full Bench that though the
reference was for 52 cases of which the list was submitted by
the C.B.I. he would confine his prayer for transfer only in
respect of 36 cases (in which charge-sheets were already
submitted). This caused considerable resentment amnong the
counsel appearing for the different sets of accused. It was
pointed out that the order passed by the monitoring bench,
releasing certain cases (which were still under investigation)
(rom its monitoring was plainly being taken by the C.B.l. as an
order of transfer of those cases to Jharkhand. It was submited

that in doing so the C.B.I. was trying to over-reach this Full
Bench before which the entire matter was open in respect of all
the 52 cases of which the list was given by the C.B.l. The
. ce that the observation made by the
counsel made the grievan
mohltoring bench in its order, dated 7.2.2001 that cases still
under investigation were not covered by section €9(1) of the Act.
d to takc all those cases out of the purview of the Full
tende t ds, the scope of the reference before the
Bench. In other words. > el
h was sought to be circumscribed even before the Full
Full Bere : ortunity to hear the parties on the question
Bench got an PP »s which were still under investigation were
whether of not cas® ion 'proceeding’ used in section 89 (1) of
covered by the eXPres> : p’el appearing for-the different sets
the Act. Counsel after c;un;uu P eh  ould decide for itself
of accused u‘rged t'hat ‘tage(ll will take into its sweep cascs still
whether or not secuond - number of counsel sought to advance
under investigation &7 under investigation was as much a
submissions that a casc u
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'proceeding; as a case in which investigation was concluded and
for the purpose of section 89(1) it would be quite unreasonable
and unwarranted to categorise cases on the basis whether
investigation-had concluded or -not.

18. The counsel were not exactly disallowed but they
were “certainly discouraged from making submission on the
question whether the expression “proceeding” used in Section

'89(1) of the Act would also include a.case at the stage of

investigation. This is because in the facts and circumstances as’
stated above, I am clearly of the view that this question does
not require to be decided in this reference. The position, as 1
see it, is like this. The C.B.l. though having given a list of 52
cases riow wishes to confine its prayer for transfer of ‘cases to

_the State of Jharkhand. only in respect of 36 cases. The

different sets of accused oppose the prayer. The parties are.
thus, in dispute in respect to those 36 cases only. As regards
the remaining cases, still under investigation, those were subject
to the control and supervision of the monitoring bench of this
court. The monitoring bench is in control and sﬁpervision of
the investigation on. the basis of the directions given by the
Supreme. Court. It is, therefore, not for this.Full Bench to make
any comment, much less to sit in appea‘ll on an order passed by

'the monitoring bench, releasing some of the cases under

_inves{igation from its supervision and control.

19. Moreover, as noted above, the rhonitoring bench ﬁas
taken care not to say anything in respect of the cases which it
releascd from monitoring. In case any of the accused are

~aggricved by any action of the C.B.I. purporting to act on the

bast.xlot’ that order, such as submitting the final report in those
cases before a court which according to thé accused may not
be the appropriate court, it will always be open to the person
aggrieved to seek relief (s) in accordace with law. Buﬁ this Full
Beneh will certainly decline to“enter into that contro'\.rersy and
to record a finding or issue a direction requiring the monitoring
bench to continue to keep under its supervision and control the

cases which it has released from monitoring by its order, dated
7.12.2000. ' I

20. I will, therefore, proceed to examihé only the 36 cases
in w}hich the C.B.l. has already submitted charge-sheets after
the- conclusion of investigation and in respect of which the
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parties are in disphte as to whether these cases would stand
transferred to Jharkhand by virtue of Section 89(1) of the Act.

21.7\The answer to the question whether these 36 cases

should stand transferred under Section 89(1) naturally demands
‘a correct understanding of that Section and it is now time to
‘take a look at Section 89 of the Act :

Transfer of pending proceedings.— | .
(1) Every proceeding pending immediately before the appointed day
v before a Court (other than the High Court), Tribunal, authority or
officer in any area which on that day falls within the State of Bihar
shall, if it is a proceeding relating exclusive by to the territory,
which as from that day is the territory of Jharkhand. State. stand
translerred to the corresponding. court, tribunal, authority or

officer of that Stale.
(2) If any question arises as to whether ény proceeding should stand
transferged under sub-section (1), it shall be réferred to the High )

Court at Patna and the decision of that High Court shall be final.

' (3] In this Secuon -

(a) “proceeding" includes any sulit, case or appeal and
(b) “corresponding court, tribunal. authority or officer” in the
State of Jharkhand. means- )

(il  the court. tribunal, authority or officer in which or

before whom, the proceeding would have laid if it had

been instituted after the appointed date: or

{i1) in case of doubt. such court, tribunal, authorily or

officer in that State, as may be determined alter the
appointed day by the Government of that State or the
Cer;tral Government, as the case, may be, or biclore the
appointed day by the Government of the existing State

of Bihar to b the corresponding court. tribunal,
authority or olficer. /

22, ‘For an easy understanding I propose to reduce .

Section 89(1) as follows

" roceeding pending oo
Prew within the State of Bihar shall, if it is a
s erritory..... ....of Jharkhand

ponding couTt....c.oo.: TN -

eahesnies before a

sreesvecrene

Pore]0 § o RRORSPPRTRTLTL e
proceeding relating exclusively to the

State, stand transferred to tt}e corres

State.”
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23. Much arguments were made by Counsel appearmg
for the parties on the meaning of the expression a proceeding
relating excluéively to the territory of Jharkhand. State, occurring -
" in section 89(1) of the Act. Mr. Rakesh Kumar, counsel for the
CBIl submitted, with reference to the Black's Law Diétionary.
that ‘larger portion’ and ‘substantially’ were also among the
different meanings of the word exclusive and.%according to him,
it was in that sense that the word exclusive, used in the
section, was to be understood. Mr. Jitendra Singh, and other
counsel appearing for the accused, on the other hand.
maintained that the word exclusive appearing in section 89(1).
meant 'to the exclusion of all other’ and further submitted that
giving to the word exclusive, the meaning suggested by Mr.
Rakesh Kumar will enly add to the uncertainty and confusion.
as a question would then arise in the facts and circumstances__
of a given case what might make ‘larger portion' and What
might comprise ‘substantially’. Though between the two stands .
I find the one being espoused by Mr. Singh to be on firmer
grounds, I cannot hellp but feel that these submissions only
scratch the surface and do not get to the root of the issue. I
think that labouring over the meaning of-the word exclusive
would be hardly of any help unless one clearly understands
how can a proceeding be said to relate to a territory. In this .
regard a suggestion was made at the bar that the proceeding
would relate to the territory where the occurrence took place (in
a criminal case) and where the disputed property was situated
(tn a civil case). But to make the place of occurrence or the
citus of disputed. property as the basis for judging whether a
proceeding relates to a territory does not appear to me to be
Quite satisfactory as that would put the co-relation between the
Proceeding and the territory within unduly narrow confines. In
‘criminal matters the place of occurrence is known delinitely
only in certain kinds of offeneces, whereas in many kinds of
offences the pluce of occurrence may be either unknown of
uncertain or at more places than one. In civil matters similarly.
the test based on the citus of the disputed property would fail
to account for a very large number of civil litigation relating to
contracts and other civil rights. Any direct nexus between
territory and cases. either under civil law or under criminal law
wogld be established orily in a limited number of cases. And |,
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herelore fee ihat o more setafuctny fest st be found out
1 proceeding relates to a
territory. ' ‘ .
24. Having given my anxious consideration to the matter
I feel that the co-relation between a territory and a proceeding
can be satisfactorily understood in the context of the Act only
with reference to courts’ jurisdiction. That is to say. a proceeding |
can be said to relate to a territory if the court established in
that territory would have jurisdiction to try that proceeding
under the relevent procedural laws. Consequently, a proceedin
can be said to relate -exclusively to a territory if the court in thaf
territory would have the exclusive jurisdiction to try that

. proceeding. - .

- 25. Havi‘ng unders_,tood how a proceeding can be said to
relate to a territory, I would further venture to say that the key
to unders;ar}d the true import of Section -89(1) lie.s. in
understanding what is unsaid and only implicit in that section.
What is implicit in Section 89(1) is that even .in the unified
State of Bihar it was possible that proceedings relatihg exclusively
to the territory now forming the State of Jharkhand could be
instituted in courts outside that territory and as a consequence -
on the date the new State came into being, certain proceedings
relating exclusively to the territory of the new State may be
found lying in courts which as a result of the division of the
State may stand denuded of their jurisdiction to try those
. proceedings any longer. Section 89(1) was, therefore, clearly
intended to take care of cases which were instituted in courts
beyond the territories to which -the proceedings related in
deviation of the normal rule of procedure which requires that

a proceeding relating to a certain place should be instituted in

the court at that place.
26. A question, therefore,
lating to a terri

arises under what circumstances
tory may be instituted in a court
. : . , !
rritory. And a further question arises, in the
ersy, as to in what circumstances
the present cases which the C.B.L insists relate exclusively to
: ' ituted in the court at
i f Jharkhand came to be insti
e e ed. The solution to the

i divid
Patna even while the State was un | i
present controversy. to my mind, lies in the answer to these

two questions.

a proceeding re

beyond that te
context of the present COMErov
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27. Let us now examine how and why a proceeding
arisiné from vth'e territories now forming Jharkhand would come
to courts beyond those territories even-while the State of Bihar
was unified before its division by the Reorganisation Act.

28. Here it may be recalled that even before the division
of the State of Bihar under the general law of procedure a
proceeding relating exctusively to the territory now forming
Jharkhand would normally be instituted in courts established
in those territories. (Section 16 C.P.C. and Section 177 of the
Cr. P.C.) And proceedings relating to those territories could be
instituted in courts outside those territories broadly speaking.
only under two circumstances. One, that the proceedings did
not EXCLUSIVELY rclate to those territories in asmuch as at
least some pa'rt of the cause of action arose outside those
territories, with the result that jurisdiction was created also for
courts established in areas where part of the cause of action
arose outside those territories. (See for example Sections 17. 18
and 20 C.P.C. and Sections 178, 180 and 181 Cr. P.C.). Now.
the proceedings falling in this category obviously cannot be
described as ‘relating exclusively to the territory of Jharkhand
State’ for the simple reason that the relevant procedural law
‘permitted their institution in courts outside the territories now
in Jharkhand even before the division of the State of Bihar.
.Thexefor(, all such proceedings, though relating to the terntorxes
of Jharkhand the institution of which ‘in courts remaining in
the truncated  State of Bihar was lawful and valid because of
the nature of offences or because of a part of the cause of
_action had arisen outside those territories will not be. covered
by Séction 89(1) and shall therefore continue to be tried by the
respective courts in Bihar. '
‘ 29. The only other circumstances in which a proceedmg
: though ‘relating exclusively to the territory of Jharkhand State'
could be instituted in courts’ outside those territories would be
that the proceedmgs arose under special Acts,. the court,
tnburxal authority or ofﬁcer under which had its seat out51de
those, territories. The proceedmgs ansmg under certain specxal
" Act had to be instituted outside the territories now forming
Jharkhand for the sole reason that the court, tnbunal authority -
*or omcercunder those Acts had their seat mostly -at the State
Capltal at ‘Patna having _]UI‘lSdlCthl’l all over the undivided
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State. Thus a proceeding, though relating éxclusivel}; to the
territory of the State of Jharkhand, could: only. come, to Patna
which was the seat of those courts, trlbunals. authontlcs and
officers. Pr oceedmg before the Central Administrative Tribunal,
revisional pr oceedmgs under the land cenlmg law before the
Board of Revenue, revisional proceedings under section 46 of
the Bihar Fmance Act revisional proceeding under section - 8
read with sectlon 89(C) of the Bihar Excise Act an appeal undcr
section 43A of the Wakf{ Act, 1954 ctec. can be cited- as
111ustratlon of the’ ploceedmgs falling in the 2nd category. All
thé’ proceedings in this category would stand tlansterred under
section 89(1) of the Act, unless in case of a particular proceeding
it could be shown that apart from the fact that the seat of the
court was at Patna the proceeding could still be maintained
"herc as a part of the cause of action arosc on this side of the
State. But such a case would naturally be ¢ W and far between.

30. On the basis of the dlSCUSSlOI‘lS made above, it is to
be seen that proceedings falling in the 1st category will not be
covercd by section 89(1) and it is the procecédings under the.
2nd category which alone would stand transferrcd to Jharkhand

under that provision.
31. Having, thus, answered the larger and the general

quest:on it now remains to be seen how and why the Animal
Husbadry cases came to be instituted at Patna and in which of
the two aforementioned categories these cases would fall.

32. It is contended on behalf of the C.B.l. that these
cases relate exclusively to territories which now form part of the
State of Jharkhand. If that be so, these cases §hou1d have been
normally instituted in courts established in those districts of
the undivided Bihar. As all the cases included offences under

the Prevention of Corruption Act, 1988, apart from various
offences under the Penal Code, normally, thase cases should

n instituted before the Special Judge, Dhan}ud or the

e bee
hav be instituted

Specwﬂ Judge, Ranchi. But those cases came to
before the Special Judge. Patna; how and why ?
33, Before proceeding to examine this question, it would
' o clear a common mlsapprehenblon It mubt be
d that the court before whom a-casé would
g to do with the agcncy which mxdht :
In other words, whether a gasc is

be necessary t
‘clearly bornc in min
go for: trial has got nothin

have- mvestlgated the case.
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investigated by the district police or any other State agency or
the C.B.1I. would not determine the court before whom the case
would go for trial. The Delhi Police Establishment Act does not
contain any pr‘ovisi‘on regarding any particular court to try the
offences investigated by the C.B.l. In common parlance some
special courts are known as C.B.I. courts but that is -only a
misnomer. Those special courts are constituted utder section
3 of the Prevention of Corruption Act and as the cases
investigated by the C.B.I. mostly include offences under that
Act, those cases go before those special courts which for that
reason commonly acquire the name of the C.B.I. courts.

34. It is, therefore, clear that it is not the agency
investigating the offence which would determine the court
where the case would be instituted and proceed for trial, What,
would determine the court where the case would go for trial is.
the nature of the offence. (See Sections 3 and 4 of the
Prevention of Corruption Act, Section 12A of the Essential
Commodities Act, Section 14 of the Scheduled Castes and the
Scheduled Tribes (Prevention of Attrocities) Act, Sections 9 and

11 of the Terrorist. and Disruptive Activities (Prevention) Act,
1987 etc.) -

35. Keeping this legal position in mind let us examine
certain undisputed . facts regarding the institution of these
cases. Following the directions issued by the Finance
Department, Government of Bihar, a number of cases were
instituted in the months of February and March 1996 regarding
fraudulant withdrawals over a certain period of time from the
Government treasuries in different districts of the State. All
these cases were instituted by the district police in the districts
of Chaibasa, Godda, Ranchi, Hazaribagh, Dumka, Sahebganj,
" Lohardagga etc., all of which now form part of the newly -

Created State of Jharkhand. Soon thereafter a bench of this
Court in a P.LL. in Sushil Kumar Modi and others vs. Stale of
Bihar and others (1) directed that the investigation of all these
Cases, termed as the Animal Husbandry Scam cases be made
over to the C.B.l. The operative portion of the judgment as
contained in paras 53 and 54 is as follows :

"53. eennnnn ......It is a fit case, therefore, in which direction

should be issued for enquiry and investigation of the
(1) (1996) 1. PLJIR 561. '
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entire episode by the Central Bureau of Investigation fo
the period in question. According to the State éxces;
drawals in the Department has been takin'g pla'ce since
.l 977-78. 1 am. of the view that the proposed enquiry and
investigation should cover the entire period from 1977-78
to 1995-96. ‘ )
“54. I would, accordingly, direct the Central Bureau of
~Investigation (C.B.1.) through the Director to ‘enquire and:
scrutinize all cases \of ‘excess drawals and expenditure in
the Department of Animal Husbandry in the State of
Bihar during the period 1977-78 to 1995-96 and lodge -
cases where the drawals are found to be fraudulant in
character, and take the investigation in thos€ cases to its
logical end. as early as possible. preferably, within four
months. The investigations by the State police in cases
already instituted shal] remain suspended in the mecan

time.” - .

36. The order passed by this court was affirmed by the
Suprgme Court with slight modification by its judgment and
order in State of Bihar vs. Ranchi Zila Samtq Party (1) The
Supreme court directed that the entire investigation would -
stand entrusted to the CBl which was directed to take over the
investigation already made by the State pblice inclusive of the
F.I.R., arrests and attachments and to that extend the order of
this court directing, the investigation by the State police to
- remain suspended was modified. Further, the Suprcme'CourL
in order to alleviate the apprehension of the State about the‘
control of the investigation by the C.B.L. put the investigation
under the over all supervision and control of the Chief Justice
of this court or of a‘bench constituted for this purpoée by the

Chief Justice.
37. Here it must be noted that neither in the order

passed by this court nor in the order of the Supreme Court

there was any mention of the court where those cases were to

be instituted.
passed by this court and the

38. Following the orders
Supreme Court, the C.B.L re-registered the F.LRs.. initially
stricts of the

instituted by the local police in the different di
State, at its Patna office mainly during the period 16.4.96 to

(1) (1996) (1) PLJR 97.
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20.12.96. The re-registered F.I. Rs were then produced before
the Spécial Judge at Patna.

39. As an illustration, lct us gxamine Special Case No. 22
of 1996 in its initial stages of, institution. This case was
instituted as Chaibasa PS Case no. 12 of 1996 and the F.LR.
instituted by the local police was produced before the C.J.M..
Chaibasa on 22.2.1996. As the case included offences undéer
the Prevention of Corruption Act, the C.J.M., Chaibasa on
11.3.1996 sent the record of the case to Special (Vigilance)
Judge being the Ist ‘Addl. Sessions Judge Ranchi. Following
the orders passed by this court and the Supreme Court, the
C.B.1. re-registered the case at its, Patna office, as R.C. 20 (A)/
96- PAT and on 29.3.96 submitted the re- registered F.L.R. in the

- court of Spec1a1 Judge (South), Patna where it was registered as

Special Case No. 22 of 1996. On 27.4.1996 the C. B.1, filed a
petition before the Special Judge, Patna makmg a, prayer for
calling the records of Chaibasa PS Case No. 12 of 1996 [rom
the court of C.J.M. Chaibasa and to tag it with the record of RC
20(A) : Special Case No. 22 of 1996. The prayer was apparently
allowed and a reqmsxtxon was sent by the Special Judge, Patna,

to the C.J.M., Chaibasa asking for the records of Chaibasa PS
Case No. 12/1996 On 1.5.1996 the C.J.M., Chalbasa mformed, ‘
the Special Judge, Ranchi that the records were called for by,

the Special Judge, Patna. whereupon on 24.5.96 the records

of Chaibasa PS Case No. 12/1996 were sent by, the Special
Judge ‘Ranchi to the Special Judge, Patna. More or 1ess the

Same pattern is dlscermble in all other cases

40, At this stage, it will be essentlal to clearly understand )
the nature of the Special courts and the system of special
courts as were in existence in Bihar at the material time. It has
been noted that cases involving offences under the Prevention
of Corruption Act can only be tried by Special Judges appointed
in terms of Section 3 of the Act. It will be useful here to take '
a look at Sections 3 and 4 of the Preverition of Corruptlon Act
which are re-produced below : '

“3. Power Lo appoint Special Judges.=(1) The Central Government or ihe
State Governmenl may, by noltification in the Official Gazetle, '1])[)01111
.as many Special Judges as may be necessary for such area or areas or
Jor such case or group of cases as may be specified in lhe nouhcauon

to iry the following ‘offences, namely
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(a) Any offence punishable under this Act: and
(b) Any conspiracy to commil or-any attempt lo'commit or any
‘ abetment or any of the offences specilied in clause (a);

(2) A person.shall nol be qualilied for appointment as a Special
Judge under this Act unless he is or has been a Sessions Judge or an
Additional Sessions Judge or an Assistaht Sessions Judge under the
Code of Criminal Procedudre, 1973 (2 of 1974).

“4. Cases Llriable by Special Judges-Notlwithstanding any thing
contained in the Code of Criminal Proceudure, 1973 (2 of 1974). or ir;
any other law for the time being in lorce, the offences specified in sub-
section (1) of Section 3 shall be tried by Special Judge only..

(2) Every olfence specified in sub-section (1).of Section 3 shall be
triect by the Special Judge for the area within which it w'cis commiltect
or. as the case may be. by the Special Judge appo'inl.eci Jor the case,
or. where there are more Special Judges than one for such area. by
sxlpll one of them as may be specified in this' behalf by the Central

Government.

(3) When lrying any case, a Speclal Judgé may also Lry any
offence other than an offence specified in Section 3. with which the
accused may, under the Code of Criminal Procedure: 1973 (2 of 1974).
be charged at the same ‘trial. ' )

(4) Nolwithstanding anything contained in the Code of -Criminal
Procedure, 1973 (2 of 1974} a Special Judge shall, as far as practicable,
hold the trial of an offence on day to day ngsis."

‘ , ' " (emphasis added)
» 41. Coming now to the system of Special Judges as were
} in existence in Bihar at that time, it may be noted that prior to
1990 the practice was to appoint Special ‘Judges by name. This
practice caused some dislocation -because there used tp be
some delay in nominating the successor in place of the
transferred olfficer. Hence, the Standing vCommittee of this court-
in its meeting of 3.8.1990 accepted the stand of the Central
Government that Special judges for the trial of cases investig“m.;ed.
by the C.B.L and the State Anti-Corruption Bureal,;. bde tf;loixt"txid
by designation instead of by name and further \re"so v;: i a bas
court of Ist Addl Sessions Judge, Patna: Ranchi an' ) St«'fmated
be designated as Special Courts for the tna} of cases investig;
te Anti-Corruption Bureau. ‘
by the C.B.l. and the State 7 ' Husband
42. At the material time when the ‘Amma} .L;SJag ;y
Cases surfaced the notification under which Special Judges
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were appointed under the Preverition of .Corruption Act was the
one, dated 19.4.1994. This notification was issued in
supercession of all previous 'p‘btifications and it appointed three
special courts for the entire State of. Bihar assigning them
Jurisdictions' in the following manner :

" {1) Addl. Dist & Sessions Judge I, Dhanbad

Jurisdiction’ -  entire region of North Chotanagpur
. Division. A
(2) Addl Dist. & Sessions Judge I, Ranchi :
. qu‘risdiction —  entire region of South Chotanagpur
. Division.
(3) Addl. Dist. & Sessions Judge I, Patna :
Jurisdiction -  entire region except North and

. South Chotanagarpur.
43. This was the position of Special Courts in April, 1996
when the CBI started getting the cases re-registered and having
‘thcn instituted before the Special Judge. Patna.

44. On 22.5:1996 another notification came by which
Shri S.K. Lal, Additional District & Sessions Judge was
appoinated Special Judge under the Prevention of Corruption.
Act. 1988 and was given the following territorial jurisdiction:

() One Shri Sudhanshu Kumar Lal, Additional District
& Sessions Judge, Patna :— | S
Jurisdiction - Patna region (all regions excluding

North & Sourth Chotanagpur)

45. Shortly thereafter another notification was issued on
5.6.96 by which the territorial jurisdiction given to Shri S.K. Lal
was extended for the entire area of Bihar in the follbwing
manner :

(1) Shri Sudhanshu Kumar Lal, Addl. Dist. & Sessions
Judge, Patna : Entire area of Bihar. ‘

+46. The two notifications, dated 22.5.96 and 5.6.96 did
not supersede or rescind the earlier notification, dated 6.5.‘94, ,
7 47. Thus, what follows from the three notifications can
be summarised as follows : |

(i} Till the. issuance of the nptification. dat'ed 5.6.96 the
terntorial jurisdictions of the three Addl. Judges at Patna,
Dhanbad and Ranchi (and of Shri Sudhanshu Kumar Lal with
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- effect from 22.5.1996) were well defined and well demarcated
and there was no way those cases could be lawfully instituted
before the Special Court at Patna unless it was said that some
part of the offences were committed at Patna and, therefore, the
Patna Court equally had jurisdiction over those cases.

(i) When the animal husbandry cases cropped up in
large numbers, the need was perhaps felt for appointing
additional special court to handle those cases. Though Section
3 of the Prevention of Corruption Act made it possible to
appoint a Special Judge for a case or a group of cases and
though appointing a Special Judge for animal husbandry cases
might have better served the purpose, that course was not
adopted. What was done instead, whether ihtentionally or
unintentionally was to appoint an Addl. Special Judge in Shri
Sudhanshu Kumar Lal and to define his jurlisdiction with
reference to territory and not with reference to a group of cases.
By notification, dated 22.5.96 he was given exactly the same
territorial jurisdiction as available from before to the.Ist Addl.
Dist. & Sessions Judge, Patna., by virtue of the notification,
dated 19.4.1994. This achieved nothing and only created
confusion in the respective jurisdictions of the Special Courts.

(iii) Then by notification, dated 5.6.1996 the territorial
jurisdiction of Shri Lal was extended all over Bihar. The result
was that at no stage the jurisdiction of the Special Judges at ‘
Ranchi and Dhanbad was cancelled in respect-of the Animal
Husbandry cases. But .Shri Sudhanshu Kumar Lal came to
have additional, parallel jurisdiction over those cases. A situation
was, thus, created where there are more then one Special
Judges for the area within which the offences },vere committed
and in terms of secion 4(2) of the Prevention ol Corruption Act
it was now left to the Central Government to specily the court
which would try those cases.

48. No decision or order, issued by the Central
Government, specilying the court (between Shri Sucli)hanshu
: ar Lal and the two Special Judges, one at Dhanbad and
Kumdl} ¢ at Ranchi) which would try the Animal Husbandry,
ZZZc(s)tJvila prought to the notice of the court. What, howcever,

e to the notice of the court was something quite odd. i
came _

er fr the Dist. Jucge,

: .sponse to a letter from.
appears that in resp 0 o e
‘l'.'wl:m' seeking ' date

jpstructions  in the matter
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13.6.1996 was issued to him by the Registrar General of this
court. This letter is reproduced below in its entirity :
"From, )

N_irmalesh Chandra Lala,

Registrar General,

High ‘Court of Judicature at Patna.

“To,
The District and Sessions Judge,
Patna. i
“Dated, Patna the 13th June, 1996.

Sir,
‘ Wxth reference to your letter no. 2612 dated the 7th
June 1996, I am directed to inform you that Shri Sudhanshu
Kumar Lal. Additional District & Sessions Judge, Patna who has
been appointed as a Special Judge for disposal of the cases:
investigated by the Delhi Police Establishment, as per the State
Governmeht"s Notification No. 5693 dated the 6th June, 1996
(copy enclosed), may be asked to deal with all cases pertaining
to the Animal -Husbandry scam without any restriction of Area.
-So far the question of designating the A.D.J. Ist, Patna is
concerned, I am directed to invite your attention to Court:s
letter Nos, 1712 dated 27.1.96 and No. 5539-79 dated 28.4.95
and to request you to act accordingly.

Yours faithfully,

Sd/-N.C. Lala,
Registrar General,

| ) - 13.6.96

49. On the Dbasis of this letter, the Dist, & Sessions
Judge, Patna issued order, dated 14.6.1996 wheteby all the
cases investigated by the Delhi Police Establishment pertainmg
to the animal husbandry scam (without any restriction on area)
' pending in the court of Addl. Dist. & Sessions Judge I, Patna
were recalled and transferred to the court of Shri Sudhanshu
Kumar Lal. Addl. Dist. & Sessions Judge XlI, Patna for disposal.
It was further directed in that order that from that date all
papers connected with those cases will be- received from the.

C.B.I. In the ccurt of the XlIth Addl. Dist. & . Sessions Judge,
Patna.
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50. From the materials on record it is evident that even
before tl'{e appointment of Shri S. K. Lal as \én Special Judge,
‘the C.B.I1. had got some cases instituted before the 1st Additional
Sessions Judge. Patna who was appointed as Special Judge by
notification dated 19.4.1994, Later all the Animal 'Husbandry
cases were transferred/instituted before Shri. S. K. Lal as
directed in the letter issued by the High Court.

51. Here I am constrained to observe that I am unable to
. fin‘d any sanction in law for the letter, dated 13.6.1996 issued
by the High court on its administrative side -directing that Shri
Sudhanshu Kumar Lal be asked to deal with all cases pertaining
to the animal husbandry scam without any restriction’ of area.
It seems that in the absence of any dircction issued by the
Central Government in that regard the High Court stepped'in
and assumed the authority vested in the Central Government
alone by virtue of Section 4(2) of the Prevention of Corruption
Act. It may be difficult to justify the direction given by the High
Court even with reference to the Supreme Court decision in J.
Jayalalitha Vs Union of India & Ors (1) as that decision was
renderced in a totally different set of facts. It may, however, be
stated here that there was no inherent lack of jurisdiction in -
the Special Court of Shri S. K.-Lal and the direction issued by -
the High Court may'be,considere'd as an irregularity which was .
not incurable. o ) ’ '

52. The legal position that plainly emerges from the
aforesaid facts and circumstances is that at no stage the
Special Courts at Dhanbad. and Ranchi appointed -under .
notification, dated 19.4.1994 were -lawfully divested of their
jurisdiction and authority to try those cases which related to
fraudulant withdrawals made within the territorial jurisdiction
of those courts and yet those cases got to be instituted at Pa.tna
hey proceeded for more than four years. It was befére

where t t ;

the Special Court at Patna that the C.B.I. got thosc cases
’t';uted it was from the Special Court at Patna that .the

iy ' he accused irl those cases. it was belore

got on.remandt .
S'S'IS';)%‘?:ial Court at Patna that the C.B.L opposed: the prayer
1€ >

: : ed, it was here that the

- for bs ade on behalf of the accused, a
I0113lzaus:lltl)‘rnitted its final report of investigation and it was
Sétb}-'e the Special Court at Patn_a‘that the C.B.I,' proceeded ‘with

(1) (1999} (5) .8CC 138
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the tnél of R.C. 20A/96; Special Case No. 22/96 and examined
39 prosecution withesses. And all this Was fully within the
knowledge of not only the monitoring bench but also the
administrative side of this court. The inference clearly is that
the C.B.1. believed and this court found and held that the Patna
court equally had jurisdiction in this matter because part of the
offences were committed at Patna.

53. Let us here examine a hypothetical question.
Supposing, long before the division of the State, any of the
accused had raised an objection regarding the institution of the

~cases at Patna contending that the courts where the cases
could be lawfully instituted were the . Special Court at Dhanbad
and Ranchi because the fraudulant withdrawals-were maae in
those districts, the cases were originally instituted in those
districts and the proceedings related exclusively to the territory
of ‘those districts. I have not the slightest doubt in my mind
that such an objection raised by the accused was liable to be
.rejected in no time and the accused raising the objection would
have been told that in referring to the fraudulant withdrawals
from the district treasuries, he was only alluding to the branches
of the massive tree of the scam, the roots of which lay in Patna
and.that a substantial part of the offences, specially of criminal-
conspiracy baylng been committed at Patna, the Special (,:oi_n-t
at Patna equally had the jurisdiction to try those cases. All
those same arguments and all those same materials which
would have been used to reject the hypothetical objection
raised by the accused would now confront the C.B.I. against its
plea that the proceedings in these cases relate exclusively to
the territory of Jharkhand and these-cases must, therefore. be
held to have been transferred to that State by virtue of Secilon
89(1) of the Act.

54. On the basis of the discussions made above, 1 come
to the definite conclusion that these cases were instituted by
the C.B.I. at Patna not due to any compulsion in law in the
sense that the Special Court at Patna was the only available
court but on the basis that the Special Court at Patna equally
had jurisdiction to try those cases along with the jurisdiction
vested in the Special Courts at Dhanbad and Ranchi.

» ‘55. The animal l1t.}sbandry cases, thus, clearly fall in the
St category in respect of which it is shown thit those ciises 1
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not covered by section 89(1) of the Act and would remain.
unaffected by the division of the State.

56. The conclusion is re-inforced as one refers to the
relevant materials relating to those cases such as the charge-
sheets, statem.e.nts of witnesses recorded under Section 164 of
the Code of Criminal Procedure and other similar materials on
record. - ' '

57. However, before proceeding to refer to those materials,
it must be stated that no attempt was made by the C.B.I. to
present the relevant materials before the court in order to
support its claim that the cases related exclusively to the
territories forming part of Jharkhand. The C.B.l. seems to have
taken it for granted that all the cases of which it had given a
list had stood transferred to Jharkhand and all that was
argued an its behalf was that the offences were committed
'gubstantially’ and in ‘larger portion' in Jharkhand as the
fraudulant withdrawals were made from the treasuries situate
there. The proceedings were, therefore, covered by the expression
y" occurring in Section 89(1) of -the Act and the

exclusivel :
therefore, stood tr\ansferred to Jharkhand by

proceedings.

operation of law. ' /
« 58. Whatever materials from the records of the case were

brought to the notice of the court were by counsel appearing for

the different sets of the'aCCused and those materials go a long
to show that, according to the prosecution, offences were

::xmci)tted in equal if not in greater measure, on this side of

h te. ‘ '

t e Sta C 38(A)96"PAT (Special Case No. 39/1996) the
59, Il’f Y ‘charge sheet against a large number Of‘, known

C.B.I. submitte umn no. 5 of the charge-sheet,

sed. In col . -
anz ur'zll‘{xnownr;fl(:lj heading 'result of investigation’ it is stated’
under the ma ; .

as follzws: ation has revealed that during .1988-96 the
nvestiga i Annexure 1 and other unknown, had
accused, shown 111~ ol conspiracy and agreed to do or

to a crimnat. ¢ or acts which are not legal

entered in { ac
caused to be done megzmka' patna and other places of

i 1 means, at aAm nspira
tI)S)Ihl:: ga:xd in pursuance of the sai¢ clgggxz\nc:mol‘)lmcgf

N 1995 and January onal
during December qrawn by the Regio

Rs. 3.42,37.601/-was illegally With



VOL.LXXX(2) . THE INDIAN LAW REPORTS | 177

Director... ......... eereeereeeerereareeaaesararaaaes from Dumka
TEEASULY ..t vueeunenneineraeniinrsresersenssnrnssnsenssaressasaasnsanses SO

60. In the same charge sheet a number of acts of
Commission and commission are ‘ attributed against Lalu
Prasad Yadav, who is accused no. 12 and who was the Chief
Minister of the State at the material time. Almost all those acts
could only be committed at Patna. .

~ 61.'In the same charge sheet it is further stated :

"Investigation -has unearthed a deep rooted conspiracy,
pursuant to which crores of rupees over and above the
budgetary provisions of Animal Husbandry Department
‘were withdrawn fraudulantly year after year by A.H.D. ‘
- officials in collusion with the suppliers/transporters,
Government officials, politicians of different political
parties, Minister concerned and the Chief Minister of the .
State of Bihar."” '
It is further stated :.

"Investigation has further disclosed that on ‘17.6.97 a
mobile phone No. 9834001749 was recovered by the local
administration from the possession of the co-accused Dr.
R. K. Rana (A/47) who was then in judicial custddy' in
Beur Jail in Patna in connection with the A.H.D. scam
cases. The print outs/ call details of ‘the said mobile
Phone shown.that repeated calls were made from the
said mobile phone on the P & T telephone numbers
installed at the official residence of the Ex-Chief Minister
Shri Lalu Prasad and further on mobilé phone mumber
with the P.A. to the Ex-Chief Minister Shri Lajy Prasad

tttttt Sssevsanretreve

Thus, co-accused Dr. Rana (A/47) while in jail remdined

in constant touch with the co-conspirator Shri Lalu Prasad.” '

'62. In RC 64(A) 96-Patna (Special Case No 65/96) a
charge sheet was submitted which has a similar‘pass.a e und

the heading 'result of Investigation'. This is as followsg : e

“Investigation ' .

- accused perso

others entered

or caused to b

legal by illegal

has revealed that. during 1988-96 the
ns from serial no.1 to 34 and ﬁnknown
into a criminal conspiracy and agreed to do
e done lllegal act or acts which were not
means at Deoghar, Dumka, Patna, Ranchi
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and other places of Bihar and outside Bihar in other

case' reference is made to persons and bodies which were
operating from the seat of the State Government. The following
passage is to be found under the head of 'Modus Operandi :

“Investigation has furthér revealed that sub-allotment,
vide lettér no. 1343, dated 18.7.199] for Rs. 6 lakh was -
also made to DAHO. Deoghar, prior to 16.11.91 and was
- utilised in making fraudulant withdrawals from the ~
Deoghar treasury. Thus, 11.fake allotment letters in all
figure in this case. These were not issued form the
Directorate from the alloment files of the budget section.
Investigation has revealed that the letter numbers put on
the 11 fake allétment letters do not pertain at all to the
budget section or the allotment files. However, the
desptach register AHD Dirctorate shows taht the different
letters bearing the same letter numbers (as written the
forged allotment letters) were issued form the Directorate

as under.” '

64. In that charge-sheet a reference is made to File no.
BS23/94 of Vigilance Department from which it transpires that -
' nal actions were taking place at the level of the
t Patna. In the same charge sheet under the
"Knowledge of excess withdrawals in AHD", it

the alleged crimi
Chief Minister a
marginal heading

s stated as follows : .
is s ‘nvestigation has revealed that the different accused

HD Directorate, Secretariat, Finance
person§ Ojt U‘ll‘e/ig/;ance Department PAC, - A.G.Office,
Departmen(').mce' Income Tax Department, other.
Treasury and politicians including the then Chief

Bu,rf:aucratsz 5 himsell were knowing about the excess
Minister (% ithdrawals Jor a very long time but no action -
Jraudulant w them, rather the higher ups sheltered the
was taken by dire’cﬂy responsible for the drawals before
accused persc;nsout By thetr wilful inaction, they allowed
fﬁe fcam bm:jmue with increasing intensity.”

e loot Lo co ding no action taken on the letter .-

. _ Again under the hea ichi, the illegal”
65Acgre arding irregularities at AHD,. Ranchi, the illeg
of the D g patna is discussed. '

actions of the accused at
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66. In RC 20(A)96-PAT (Special Case No. 22/96) a charge
sheet was submitted where in under the marginal -heading
‘result of in?estigatidn”it is stated as follows :

"Investigation has revealed -that during 1988-96 the
accused, shown in column 1 and others unknown had
entered into a criminal conspiracy and agreed to do or
caused to be done illegal act or acts which are not legal
' by illegal means at Chaibasa, Patna and othér places of

67. In this case a number of accused occupied very high
offices in tl"1e State Government, such as Chief Minister, Finance
Mu’uster Minister for Animal Husbandry Department, Govt. of
Bihar, Minister of State for Animal Husbandry Department.
Chairman of the Public Accounts Committee, Finance
Commissioner, Secretary of Animal. Husbandry Department.
Govt. of Bihar etc. and according to the Prosecution case being
part of the conspiracy the accused abused and misused their
ofﬁcxal positions. The allegatlons against all these accused are
mostly referable to Patna.

68. In the charge framed by the court against a number
of accused in Special Case No. 22/986, 1t is stated as follows :
“That you. all amongst yourselves .................... during the
period. 1988-96 at Chaibasa, Patna-1 Ranchi, Bhagalpur
and other places of Bihar. Calcutta and Delhi Clie

were
party to criminal conspiracy and agreed to . or «aused
to be done illegal acts or acts which are .., lewal by
illegal means, namely, creation of alloty, ;1 lctters,

creation of false supply orders,

of false sSUPPIY v, "

69. In the same case the charge framed_agetsst th e
accused Lalu prasad Yadav reads as follows
““That you being a public servant w
M.L.A., M.P. and thereafter as Chief
Minister of the State of Bihar duri
1988-96-97 by corrupt and illegal m
abusing your: position ag such t
dishonestly and fraudulant]y re

promotion / elevation .of  Dr,
acsused. "

creatlpn and subinission

hile functioning as
Minister / Finance
ng the period from
cans or by otherwise
0 be public servant
commended ' for the
Ram’ Raj Ram. co
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70. A perusal of the chérge framed against Lalu Prasad
leaves no room for doubt that the alleged acts attributed to him

are refer"able‘at Patna. o
71. In the supplementary petition filed by one of the .
accused Krishna Mohan Prasad (petition at Flag A/1 in the
court's brief) a reference is made to the statements of a.number
of witnesses recorded by the C.B.I. under Section 164 of the
Code-of Criminal Procedure. According to those statements. Dr.
Shyam Bihari Sinha (since deceased) one of the main accused
in the cases used to come to Patna where he stayed at hotel
Patliputra and .it was here that he got fake allotment letters
maﬁufactured and made arrangements for transfer of convenient
officers to North ‘Chotanagpur and . South Chotanagpur
Directorates: It was at hotel Patliputra at patna that meetings
were held amongst the different accused persons being party
to the conspiracy and it was here that part of the defalcated
amount was distributed among his minions.
79. The above cited materials have been taken purely at
m and numerous such illustrations can be found in the
ds of pages comprising the records of these cases. It is
o to be noted that the proseccution case in all these cases’
: ?lso. r-lapping and to a certain degree repetetive. t
is ove 5 on going through the materials of all these cases one
7 .no_ doubt ‘that according to the prosecution case the
is left in d of the conspiracy and of the criminal acts
fountain. heal conspiracy. was at Patna. [ have, therefore, no
flowing from t]e]ding that part of the alleged offences, rather a
hesitation 1 ho of the alleged offences, were committed at
substantial part ecial Court at Patna equally had jurisdiction
patna and thg SPCS consequently it must be held that these
to try thes¢ Ciaste .exclusiVﬂy to the territory now f’_OI' ming part
cases do not I;e.Jallan‘khalrld and therefore, these cases cannot be
n ¢ransferred to the court in Jha}rkhan_‘? as
5 89(1) of the Bihar Reorganisation Act,
ler Sectio efore. continue to procced before
ses

rando
thousan

will. rhet

at pama- ' .
. . js answered accordingly.

75. 1 have'had the advantage of going
al, < red by my learned Brother (Hon'ble

‘Nagendr? nde e
through the judgm r:“rriih him with regard to the maintainabilit
) JJ) I agrc .

2000. These €
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of Criminal Reference No. 1 of 1996 and also on the point that
now the controversy between the parties is as to whether 36
cases as mentioned in the petition of the Central Bureau of
" Investigation (for short C.B.1) are to be transferred to the new
created State of Jharkhand or not. I do not find myself in
agreerhent with his other conclusions, for which I am indicating
the reasons hereinafter.

76. A hue and cry was raised by the public as well as
by the Press with regafd to loot and plunder of huge amount
of phblic money by the public servants and suppliers in
' connivance and conspiracy with high-ups/men in power in the
Animal Husbandry Department. The ‘State Government, by
way of eye-wash, instituted 41 cases in the beginning of the
year 1996. In the meantime, a number of writ applications in
the nature of Public Interest Litigation were filed in the High
‘Court at Patna as well as at its Ranchi Bench (now Jharkhand
High Court) and all the cases were d§Spo‘sed of by a Division
Bench of this court on 11.3.1996 vide Sushil Kumar Modi'v.
State of Bihar, reported in 1995 (1) P.L.J.R., 561. This court
“directed the Central Bureau of Investigation (for short the
C.B.L.) to enquire and scrutinise all cases of excess drawals
and expenditﬂ\re in the department of Animal Husbandry in the
State of Bihar during the period 1977-78 to 1995-96 and lodge
cases where prirn_aﬂfacie case was made out to investigate. The
investigations by the State Police in cases already instituted
were ordered to remain suspended in the meantime.

77. The State of Bihar challenged the aforesaid order
before the Apex Court and the order of this High Court was
-upheld by order dated 19.3.1996 with only one modification
that the entire investigation stood entrusted to the C.B.I. and
it was ftxrt;h-ér directed to take over the investigations already
made by the State Police, inclusive of the F.I. Rs., arrests and
attachments mentioned in the order and deal appropriately
therewith and the order of this court to suspend the investigation
by the State Police, thus. was modified to that extent. The Apex
Court-also’ directed that the investigation by the C.B.1. should
‘be under the overall control and supervision of the Chief
Justice of the Patna High Court and the C.B.1. Officer's entrusted
With the investigation shall, apart from the concerned criminal
court, inform the Chief Justice of the Patna High Court from
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time to time of :
if_ need any ¢ ;ii(i’;ogress made in the inv ;
o estigation. obtain tohns in the matter ::?tigation and may.
may -either p04st‘ e em from him. The lear conducting the
presided over by himmatter for directions T;)Ed Chief Justice
Bf«‘nch. The Apex Co or constitute an efore a Bench
the -State Gévem"men’;:rt also directed thaf Othef' appropriate
number of Special Jud shall co-operate i the I?’lgh Court and
that no evidence ma ges to deal with the Ln a53tgnig adequate
cases by lodging F yI .;lost. Thereafter, tf?é weditiowly so "
have been iHStituiléd. s. with regard to tlf . B. 1. registered
registered few new ca carlier by the Stat e 41 cases, which
registered by the C B?es at Patna. The totel Poliee and also
sl S8 ..Cas informed at thaBnurober of cases
which has now fallon fn .B.l. 52 cases cor?: ?r‘ s 81, out of
C.B.lL. requested thal ‘;ml t};e State of Jharkh:m;om a territory,
arkhand State. Tl':irtyt);; 6 cases are to be tr e D the
, ree cases out of thema;::erred to the
€ registered

Jh
by it on the basis
of cases i
different i registered b
Police Stations which, admittgd;he fState Police at
Y. all ‘within
the

lt“lea:'‘rit(;riale(;Jriscvliction of the Jharkhand
mely, - -
96‘-PA’)I,‘ s §4§A)é96 PAT (Special Case N Stg;e’ Three cases,
> ec‘. 1 Cpema ase No. 69/96) and R(g /96), RC-77(A)/
15p5 llzgsas.:zeshh' '129/ 98) were registered by ;i?)égs‘AHD/PAT
o 5. . 28.11. 996 and 22.5.1998, res ‘ BI itself on -
0. 64-(A)/96-PAT relates to an offence aﬁ:;:(;fely.- R.C. Case
R. C. Cae to bave b
No. 77-(A)/96-PAT relatese etr;

d at Deoghar.
ed to have ' n
been committed at Dumka and
_

e No. 2(A .
1‘egistered against accused Krish;;/idsoﬁ:nr)é IEAT has been
provisions of the Act on the allegation of }‘;";‘f‘_d under the
property disproportionate to his income while he ‘;Zg acquired
the Regional pDirectof. Animal Husbandry De - s posted as

Bihar. _ partment, South

. Ranchi,

offences punishabl
1988. (for short 'the
tituted under the

committe
an offence alleg
Godda and R C. Cas

e under the Preveution of
Act) are triecd by the
' e provisions of the Act
e Act contains 2 provision with regard to pov,;‘-.

d section 4 of the Act PTOVidCS t;:

dges an
jal Judges notwithstanding any conitrary
. inal Procedure, 1973

Corruption
special cour
_Section

ts cons
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(2 of 1974), or in any other law. These provisions have been
quoted in the judgmént of my learned Brother and as such I am
not reproducing the same. Sub-section (1) of Section 3 of the
Act empowers the Central Government or the State Government,
by notification in the Official Gazette, to appoint as many
special Judges as may be necessary for such area or areas Or
for such case or group of cases as may be specified in the
notification to try the offences as mentioned therein. Sub-
section (2) of section 4 of the Act provides that every offence as
enumerated in section 3(1) shall be tried by the special Judge
- for the area within whose jurisdiction it was committed, or by
the special Judge appointed for the case, or, where there are
more -special Judges than one for such area, by such one of
them .as may be specified in this behalf by the Central
Government. !

79. The aforesaid provisidns were considered by the Apex
Court in the case of J. Jayalalitha v. Union of India & Ors.,
reported in (1999) 5 S.C.C. 138. While interpreting section 3(1)

" of the Act, the Apex Court said that the. competent authdri'cy
can appoint special Judge for an area or areas or for such case
or group of cases and within that area or areas, it can also
appoint Judges for a particular case. The word ‘or’ used in the
said sectior}-cannmi be interpreted to mean that the power
conferred upon the Government is in the alternative, that is to
say that the State Government may appoint special Judges
gither for an area or areas or for such case or grdup of cases. -
) Regarding section 4(2) of the Act, it was held that it visu‘alises
three situations; firstly every offence specified in section 3(1)
shall be tried by the special Judge, for the area, within whose |
jurisdiction the offence is committed: secondly every case or
group of cases shall be tried by the special Judge appointed for
such case or group of cases and thirdly if there are more
Special Judges than one appointed for a particular area then
the Ceptral Government has to,specify as to which one of them
will try the case. It was further held that once a special Judge
has been appointed to do a case or group of cases then he is
alone\competent to proceed with the case or group of cases. The
power under section 4(2) given to the Central Government to
decide as to which one of the special Judges will try the case

when there are more special Judges than one for an area, has
’
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to be exercised only'when itisn
the pow ‘ ecessary and wh '
sectiI:)n gfl;n;fiﬁr section 4(2), the guideline as pftialfi: x; relsine
20 be applied by the Central Government under
. Thus, i A .
State Governmeri::: i}ia‘:;lear 'that' the Central Government or th
special Judge for a power to issue notification appointi ©
Judge will be appoirc:esg t(')r group of cases or even a s elf‘lg
Judge can also be a i or a particular area and a sp C?al
Once a Special Jud pp.omted for cases falling within thatpemall
then he alone i ge is appointed for a .case or group of aree
exercise of pow lSb competent, to plfOCeed with the trial S he
arises onl li;,h er by the Central Government under secti - The
area or ai‘,eas en there are more Special Judges than OHLOP 42)
outine ma or even that power is to be exé reised 0.1‘ an
nner but only when it becomes necess not in a
. 81. The State Government in - exercise fo“l'Y.
section 3 of the Act issued a notification on 19.4 ‘1’950Wer under
three Special Judges to try cases under .tl;e P4 appo.inting
Corruption Act, oné for the North Chhotanagpur, s revention of
South Chhotanagpur and the third one for the,a eéond for ‘the
the aforesaid two areas. The Ist Additional District rea excepting
Judges by designation were appointed as Specialal._];d Sessions
notification, jssued on 22.5:1996, the State a u‘dges. By
appointed Shri S.K. Lal, Additional District and S overnment
patna, as a special Judge to deal with and Sessions Judge,
' ) ith the C.B.l. cases of P.
region, excluding the areas of South and North Chhot atna
Thereafter, another notification” was issued by t li‘lnagpur.
Government on 5.‘6.1996, whereby the jurisdiction of S; _State
Lal to try cases under the Act was extended to the entirérIS?a'lf’c{(;

of Bihar.
g2. Thus. it is clear that by earlier notification d
99.5.1996. the ISt additional District ang Sessions Jud eated
notified to 'Y cases under the Act with regard to entirge es
echUding North and South Chhotanagpur. Later‘ on e
notification dated 5.6.1996, his jurisdiction was extende'd s
the entire State. The District and Sessions Judge, Pat iy
having received the notice dated 22.5.1996 notifying Shn sr'la“
Lal to try cases of the area excepting North and S o
Chhotanagpur., sought c;larification from this court as to wh outh
in view of the afroresaid notification both the courts, na ;t:ler
, v.

court of the Ist Additional Sessions Judge, Patna
= » ’ » g : and the Court
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of Shri S.K. /Lal will work as Special Judge and if so then what
nature of the cases to be tried by the said courts. The Registrar
General of this court informed teh District and Sessions Judge,
Patna, that this court has taken a decision that Shri S.K. Lal,
who has been notified by notification dated,5.6.19996 to
exercise jurisdiction over the entire State of Bihar, .shall deal
with all cases pertaining to the Animal Husbandry Scam
without any restriction of area.

83. The C.B.l. has been constituted under the Delhi
Police Special Establishment Act, 1946, by resolution dated
1.4.1963 to investigate cases including economic offences and
corruption in public services, particularly where the interests of
the Central Government are involved.. Different Divisions have
been created in C.B.L. to deal with different types of cases.
Relevant  extract of the C.B.I. Manual have been produced
during the course of hearing, which show that the territorial
jurisdictions of the various Branches of the C.B.1. to deal with
-all types of cases have been provided therein. The C.B.L. Branch
Patna is located at Patna and it deals with the cases of the
entire State of Bihar. The C.B.l. Branch. Ranchi deals Wwith the
cases of State of Bihar, West Bengal, Orissa and Madhya
Pradesh in respect of specified Public Sector Undertakingé and
the C.B.I, Dhanbad Branch, deals with the cases of State of
Bihar, West Bengal in respect of specified Public Sector
Undertakings. ‘

84. Thus, Branch of C.B.l. at Patna deals with a]] cases
registered in the State of Bihar, which do not pertain to Public
Undertakings and the C.B.I. Branches at Dhanbad and Ranchi
deal with the cases in respect of only Public Undertakings. In
fase of alleged offerices under the Act having been committed
In any part of the State of Bihar, except in cases of Public,
U’nder takings, as specified therein, the investigation has to be
-carried out by the Patna Branch of the C.B.I. Only because a
case has been registered at Patna by the C.B.L. neither it can
be Presumed nor can it be inferred that the C.B.L believe that

the part of action has been committed within the Jjurisdiction at
Patna. ! :

. 85. As stated above, the C.B.I. was entrtisted‘ .with‘ the
Investigation and the investigatiori was put under the overall
control and supervision of the Chief Justice of this High Court
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who was directed by the A
} . pex Court to moHifo th
Zif)l(iitse'?‘;i.ther. by himself or by constituting aﬁyrot;e:-n: eStigat.ion
.Sittin. te; Chief Justice constituted a Division'Bench i;lpl'o.pnate
deal \%iétlh titna' The State Government notified Shri S Iiwlr,lg P
and this X cases‘unqer the Act for the entire State. f Ball o
A el dcourt, as is evident from the letter of the F:) : ihar
e ated 13.6.1996, directed that Shri S.K. Lal egistrar
v t&l cases arising out of Animal HUSb.;ln;j ;"Ould deal
‘ ;::i:;?-n given by the said letter to Shri S.K Lal.lyfb f;am. v
court hlmal Husbandry scam cases does not mean tl('ia1 Wit-h
'jurisdi as corme to a conclusion that the Patna Court h at this
Jh ' iction to deal with the matter as part of th as edual
aving been committed at Patna. On the other hand f? offences
that -the said direction was issuéd by the court ;l;appears
consideration the fact that as monitoring of the casesal & u_'xto
done at Patna, it would be better to confer power to":as being
on the special Judge stationed at Paina. . Y cases
86. At this stage ike"
s e g I would like'to clarify that I am not in
agreement with the view of my learned B the
) rother that the letter
issued by this High Court under the signature of the ‘
: _ ature of the Registrar
General dated 13.6.1996, on its admini i ; .
, ; strative side, directing
Mr. S.K. Lal to deal with the Animal Husbandry scam cases

has no sanction in law. Though power to issue notification i
d in the State or Central Government but that is don:
nsultation with the concerned High Court

and the appointment of - the Special Judge and allocation of
a or cases IS done by the High Court and only a formal
ssued in this "pehalf by the State Government
e (supra). o '

of the matter, non-issuance of formal
ision taken by this court
tion of cases can only be
e aforesaid direction

veste
with the effective €O

are
notification is i
(See Jailatita's cas

g87. In that view
cordance with the dec

de regarding alloca
hat will not render th

notification in ac
on admini’strative si

an irregularity and t
of this court tO be,ineffective. | |
~ g8. In view of . the magnitude of the crime and the
. ‘this court while allowing the P.LL. that

observation made bY t . e T
‘there should be centralised jnvestigation. the C.B.1. registered

all the cases at Patna and proceeded with the investigation. In
termis of its Mant al alé the institution and investigation with
=° itted in the'_State o)

1so,
f Bihar, except
regard to the offences ) ,
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the offences pertaining.to the specified Public Undertakings,
were to be done by the Patna Branch of the C.B.l. Thus, the
lodging of the cases by the C.B.l. proceeding with the
investigation and submitting report to the special court do not
mean that the C.B.I. believed that the part of action has taken
place at Patna. ' _ . .

89. The court of Shri S.K. Lal was constituted to.deal
with all Animal Husbandry scam cases instituted in any part of
the State. Submission of the F.L.R. and relevant papers before
him by the C.B.I, issuance of warrant and disposal of bail
matters by him in no way lead to a conclusion that he was
dealing with .the matter only because the offences have been
committed at Patna. This court also also never issued any
“direction at any point of time indicating that it has found that
the offence has been committed at Patna for the simple reason
that there was no occasion for this court to come to the
aforesaid conclusion, on the other hand, in the light of the
observation made by the Apex Court to expedite the matter,
this court constituted a special court of Shri S.K. Lal to deal
with all the Animal Husbandry scam casés.

90. Thus, 1 find myself unable to agree with the view
taken by my learned Brother that the only inference that
emerges from the facts of the case is that the C.B.I. believed
and. this court found that the Patna court has equaljurisdictibn
because of part of the offences having been committed at Patna.

91. Under section 154 of the Code of Criminal Procedure

{for short ‘the Code’)., once an information relating to commission
of a cognizable offence is given to the Officer-in—charge of a

Police Station, he shall reduce the same into writing even if he

has no territorial jurisdiction over the place of crime. In such .

'j:l case, he can forward the same to the Police Station having

Jurisdiction over the same in which the crime is alleged to have

been committed. However, so far as the investigation" is

~ Concerned,' the matter is different. The investigation can be
Conducted by the concerned Police Officer only when he has |

territorial jurisdiction -over the place of crime. Section 156 of

the Code provides that any Officer-in-charge of a Police Station

may, without the order of a Magistrate, investigaie‘any cogﬁizable

case which a Court having jurisdiction over the local area

Within the limits of such station would have power to inquire
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into or try under the i
\ provisions of C :
Thus, the jui i hapter XIII .
fact as toevill;lriidmtmn of the Police’ Officer depgnsf the Gode
of the Poli ether the Court, within whose jurisdi on thhe the
o ce St.ation falls, has power to enqui ction the area
: :'de:hthe provisions of the Code or not. Thcierel;‘e or try the case
i at the question of investigation has n ore, it cannot be
question of enquiry and trial by a court o relevancy to the
. 92. All the. '
the 1 1 Pol e .33 cases, as stated above, were . .
ocal Police Stations, which fall within tl'i ot 'reglstered at
of Jharkhand. }nyestigations were taken ov ' ;rrltol‘y of State
the order ot: thfe Court and the C.B.L Bran;:hert Py the C.B.L. by
..above.- has jurisdiction to investigate all the :as atna.'als'\stated
it having taken place anywhere in the State o :SB registered by
court of the Special Judge Shri S.K. Lal w, Bihar and the
jurisdiction to try all the Animal Hu as vested with the
sbandry scam cases even if

they relate to the areas, which fall
‘ ’ within the territ
‘ . ory of State

of Jharkhand.
93. In that view of the matter, after bifurcation of th
e

erstwhile State of Bihar and creation
Shri S.K. Lal ceaseC 9 have anYJUrisdiz:ioSrfa\’t;et:fr: harkhand,
area falling within the territory of Jh al'khémd State gard to the
all the aforesaid 36 €ases. with which Mr. Lal was 3n§, thus,
virtue of his belné the special Judge of entire Stat caling by
form the appointed day. shall stand trans ferreed of Bihar
corresponding court in the Jharkhand State. I Wou]ctlohthe
taken the aforesaid view but there are difficulties in comi e
the aforesaid conclusion for two reasons: firstly that “g'to
regard to the pending cases, specific provision has been n\:v l;h
under section g9 of the Bihar Reorganisation Act (for short a:he
Reorganisation Act) and secondly that the observation has b e
made by the x Court in the order dated 13.12.2000 that etir;

Ape¢
controversy 28 to whether these cases should be transferred
not is to be dis osed of in terms of the provisions containéd ;)r

) of the Reorganisation Act. Section 89 of -the Saig

follows =~

f pending
fore the appointe
unal, authority or officer

State of Bihar shall.
ritory. which as from that day is the territory of

proceedings.~(1) Every proceeding pénding

“89. Trasfer ©
d day before a court (other than the

‘ immediately be

High Court). rib
n the

‘in any area which on that day
falls with! if it is a proceeding relating
exclusively t0 the ter
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Jharkhand State stand transferred to the corresponding court, tribunal,
authority or officer of that State.

(2) - if any question arises as to whether any proceeding should stand
transferred under sub-section (1), it shall be referred to the High
Court at Patna and the decision of that High Court shall be final.

(3) In this sectin-
(a) "proccéding“ includes any suit, case or appeal: and

(b) “corresponding-court, tribunal, authority or officer” in the
State of Jharkhand

B i) thercourt. tribunal, authority or offiéer, in which, or
before whom, the proceeding would have laid if it had
been instituted after the appomted'day; or

{11) in case of doubt, such court, tribunal, authority, or

officer in that State. as may be determined after the

-appointed day by the Government of that State or the

Central Government, as the case may be, or before the

appointed day by the Government of the existing State

~of Bilhar to be the corresponding court, tribunal,
authority or officer.” '

94. Sub-section (1). of section 89 of the Reorganisation
Act provides, inter-alia, provides that every proceeding pending
immediately before the appointed day before a court other than
the High Court in any area, which was part of the undivided
State of Bihar shall stand transferred to the corresponding
court of the Jharkhand State from the appointed day if the
proceeding exclusively relates to the territory, which forms part
of the Jharkhand -State. Sub-section (2) of section 89 provides
that in case of there being any dispute as to whether the
proceeding is to be transferred in terms of sub-section (1), the
same shall be referred to the High Court for deciding the
\‘controversy The case shall stand transferred only to the' newly
created Jharkhand State if the proceeding exclusively relates to
a territory which from the appointed day falls within the
jurisdiction’ of Jharkhand State. .
‘ 95, The general principle is that the court dealing with a
case has no extra territorial jurisiction. Ordinary place of
enquiry and trial is' the place where an offence has been
committed. This. principle is embodied in section 177 of the
Code of Criminal Procedure (for short ‘the Code’). However,
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there are exceptions to the said princiijle‘ for the reason that the
offences may be committed at different places, offences may be
committed gt one place, the consequences may follow at other
places,’ difficulty may arise as to whether offences having been
‘ committed at one place or the other place. Sections 178 to 189
of the Code contain provisions dealing with exceptions or
special provisions with regard to enquiry and trial in the
circumstances where the offence has taken place at more than
one place or trial of the specific offence or where an offence has
been committed outside India. In case of criminal breach of
trust, sub-section (4) of section 181 of the Code provides that
with regard to offence of ‘¢riminal breach of trust
misappmpriation etc. enquiry or trial ‘may be held by the couré
within whose local jurisdiction either the offence was committed
part of the property. which is subject matter of dispute
‘was*received or retained, or was required to be retained o;
accounted for, BY the accused persons. In a case where an
. offence of conspiracy took place, the court has jurisdiction to
try not only that case of conspiracy but also the offences
committed 10 jpursuarnce of that conspiracy even beyond its
o, Thus, under the scheme of the Code, elaborate
provi‘sions‘ have been ma;;le to decide the forum of enquiry and
trial with regard tq‘the offences committed at different places or
with regard to the different types of offences. :
g6. Section 89 of the Reorganisation Act postulates that
" which exclusively pertain to the territorial
of Jharkhand, shall stand transferred after the
e to the corresponding court of Jharkhand State
appoin jature has purposely mentioned the word ‘exclusivel .
‘I‘herLegiS; sécti on, which. according to the Law Lexicon Ram);
in the sai&: ted Edition 1987, means ‘to the eXClu‘sion of

in
jyar ReprY ‘
Natha AtY dmission to any others to participation.”

. without &

n the context in which it is used. The words of the
| meaning case Of doubt, are to be understood in the sense in
statute 10 . harmonise with the subject of the enactment

which they " which the legislature has in view. [t may be
and the obje aning.or restricted meaning depending upon |

er mé
g"’enelaevant factors md“dmgdt he Legislature's object for which

r : : madade. ‘ }
::: Provisions have been 17e © ' '

or any
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98. Learned counsel for the C.B.I. vehemently submitted
that the word ‘exclusively’ used in section 89 of the
Reorganisation Act means substantial or greater part and,
thus, where the' substantial or greater part of the offence has
taken place in the territory, which forms part of the Jharkhand
State after the appointed day then the corresponding courts at
that place have jurisdiction to try the offences and not the State
of Bihar. :

99. The word ‘exclusively’ used in section 89 of the
Reorgamsatlon Act has to be given a wider meaning. There- is,
a reason to take the aforesaid view. If the offences have been -
committed in different territories, part of which now falls in the
State of Jharkhand and part of which also falls in the State of
Bihar then under the law, as discussed above, the cases may
be tried by the courts located at the places falling within the
territories of both the States. If the cases can be tried by the
courts situate in both the States then there will be no use-of
transferring the cases from the courts falling within the territory
of one State to the court falling within the territory of other
State. Thus, the word ‘exclusively’ used in section 89 of the
Reorganisation Act means exclusion of all others. In other
words, only those cases, which exclusively belong to the territory
" of State of Jharkhand shall alone be transferred. If place of
crime of a particular case or proceeding falls in the territory of
State of Bihar as well as the territory of Jharkhand State after
the appointed day then if the case/proceeding is pending in the
Court: falling in the territory of State of Bihar, the said case
cannot be transferred to the court in the State of Jharkhand for
the simple reason that it cannot be said that the proceeding ‘
relates exclusively to the territory of Jharkhand State.

100. ‘Thus, the qeustion.as to whether all the said 36
cases or some of them would be transferred to the State of -
Jharkhand or not, has to be decided in the light of the
aforesaid principle Brief facts leading to the filing of the cases
have to be stated to arrive at! 'a right conclusion at this stage.
The Animal Husbandry Department, Government of Bihar, .had
three wings, namely, Husbandry Section Section, Fishery
.Section and Dairy Section. The main function of the said
department is to improve the livéstocks milk, meat and egg
products and also to develop the genetic quality of the cattle of



