
. . 
.REGISTERED NO. PT~ ':l-1 

VOLUME • LXIV Pan . ., i ~ 
. ' . 

THE. INDIAN LAW REPOR~r£ 
. . 
December 1985 

(Pag~s 1454- 16~7) 

. PATNA SERIES 
CONTAINING 

CASES DETERMINED BY TH:E HIGH COU.R}' 
. . AT PATNA . . 

AND BY THE SUPREME COUR.T ON APPEAL -
FROM THAT COURT REPORTED BY, · .· . 

S. P. Jamuar, M.A., s.L. ·(Reporter) 
R. Dayal, M.A., B.L . (1st Assistant Reporter) 

M.K. Choudhary, B.l:. (2nd Assistpnt Reporter) 
. . ' 
ALL RIGHTS .RESERVED . · 

PATNA 



TABLE OF CASES REPORTED 

FULL BENCH 

Sheodhar Singh and others v. The 

Page: 

'State of Bihar and others. 14 74 

• Smt. Bina Rani · ·Ghosh v. 
Commi.ssioner, South Chotanagpur Division 
and others. 1549 · 

APPELLATE CIVIL 

. ' 

Mahajan ·Mahto alias Mahajan ·vadav 
& ors. v. Sri Gopi Nathjee & others . 

. '· • · Messrs A par Private Lim'it.ed & ors. V. 
Bihar . State Electricity Board, Patna 

Vishwakarma. M·andir Trust th~ough its 
Pr~~ident · Baldeo Prasad Vishwakarma v. 
Most. Munu Devi and others. . 

REVISIONAL CIVIL ·· 
' . 

. 
1514 

1454. 

1573 

• Shrimati · Godawari Devi. v. Shrimati 
Radha Pyari . De vi & others 1498 

. Sk. Mohammad Osaid & ors .. v. Sk. 
Abdul· Wahid~· an·d . others. .. 1486 



APPELLATE CRIMINAL 

Shea Mahto and or's . v. Jhe State of 
Bihar. 

CIVIL.WRIT JURISDICTION 
4• 

Dhanik Lal . Mahto and others v. The 
Aoditional Member, Board of Revenue and 
others . . 

Jalil Ahmad. v·. The. S~ate 1
;of Bihar, 

through the Commissioner, Department ·of 
Urban Development and others : \. 

J . • 

Ram Sunder· Prasad and ors. v. The . 
State of Bihar: and others < . i 

' 

Page. 

. 1539 

1-507 -· 

. 1522 

1530 

The Tat a I rpn and Steel Qompany . . 
· Limited v .• The Union of India & ors,. . . . 1604 

' . . • ! 

. CRIMINAL.WRIT JURISDf.eTION . ' 

. I 
. · · Abdul A~iz and ors. v. Shri ;P. Jh . . a, 

Executive Magistrate, Kodarma .& ors ~ . . . . ... i • 
lmroj v. The · State · of Bihar and 

others : 

~sss · 

.1586 



TABLE OF CASES REFERRED TO 

A.S. Mohammad Ibrahim Ummal alias 
Shahul Hameed Ummal v. Shaik 
Mohammad Morakayar and another (1949) 

Ill 

Page. 

AIR (Mad) 292, relied on . · 1498 

Atmaram • Ranchhodbhai v. Gulam 
Husain Gulam_ Mohiyaddin & anr. (1973) 

· A.I.R . (Gujrat) 113, distinguished. 1573 
.,. 

Bario Santhal and ors. v. Fakir 
Santhal - (1924) . A.I.R. (Pat), 793, 
o·ver ru'led. 1549 

8hagwandas: v. Kokapahan (198~ 
B. L. T. 35) overruled to that extent. 1549 

. · Bishwanath and · anr. v. Shri Thakur 
. Radha Ballabhji - and ors. (1967} A.l. R. 
(S.C.) 1 0 4 4, · r e 1 i e d ,0 n. . . 1 514 . . . 

Devvuri Rami Reddi and others v. 
_ De'vvudu Rami Reddi (1969} A.I.R . (An_dhra 
Pradesh) 362, distingui$hed. - . 1498 

Mahanth Dhansukh Gi.ri - and ors . v. / 
The State .of Bihar (1985) A.I.R. (Pat) 129, 
followed . · 1549 



1V 

Page. 

Ramgobind · Singh v. Sital - Singh 
(1926) A.I.R. (Pat) 489, distinguished ,1498 · 

Vemareddi Ramaraghava Reddy and · 
others v. Konduru Seshu Reddy and . ors. · 
(1967) A.I.R .. (S.C.) 436, relied. on. . 151.4 



INDEX 

ACTS: 
'Of the State of Bengal 

1'908 :. VI - .See. Chotanagpur . Tenancy 
Act, 1-908 

Of the State of Bihar 
·1947 - Ill - See. Bih~H Buildings (Lease 

. Rent . and Eviction) 
. Control .. Act, 194 7. . 

1954 XV - See. Bihar .. . Cinema · 
· .(Regulation) Act, 1954 

· 1962 - XII -· See. · Bihar Land · · Reforms 
(Fixation of Ceiling Area 
and Acquisition of 
Surplus Land) Act, 1961 . 

. 1981 - VII - See . Bihar Control of Crimes 
Act, 1981 . . 

Of the Union of India. 
1894 - I - See. Land Acquisition Act, 

• 1894. 
. 1908· - V- See. · Code of ·Civil Procedure, 

. 1940- X ~ .• See. 
1963 :- · .. XXXVI -See. 
1974 :- II - ·. See. 

' 1908 
Arbitration Act; 1940 . 
Limitat ion Act, .1963, 
Code · of Criminal 
Procedure, 1973 .. 



INDEX 

Arbitration Act, 1940-. 
Section 34- ingredients for stay of suit, 
whether: fulfilled by defendants-trial court, · 
whether justified in rejecting the 
applicati<?n under section 34. · 

Held, that all the four ingredients · 
have been satisfied by the defendants for 
obtaining stay of a suit . under section 34 

· of .the Arbitration Act, 1940. 

Held, further, that the cenclusion of 
th·e trial court that "sufficient ' forens.ic 
scrutiny is necessary to find ·-out the 
conduct of the defendants " is based on no · 
material, a·nd therefore, it was not justified 
on that ground to reject the application 
under section 34 of the· Arbitratio~ Ac.t. · 

Page. 

Messrs Apar Private Limited & others 
v. Biha; State . Electricity B.oard, Pant · 
(1985}, JLR 64, Pat. . 14·54 

. Bihar Buildings (Lease, Rent and 
Evict.ion)Control ~c~. 1947-Section11(i)(d)' 
-suit for ev1ct1on on ground · of 
default- premises belong to deity- suit by 
a trustee being the Manager or the person 
·involved · with the · state O·f affairs ' 
maintainability of. ' 

. Where the subjec;t matter of the suit 
is vested in the .. deity. 
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Held, that the deity being a. juristic 
person, the suit by a trustee being the 
Manager or the person involved with the _ 
state of affairs will be a competent person 
to maintain the _. suH alone. · 

ii 
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Vishwakarma Mandir Trust through its 
President Baldeo Prasad Vishwakarma v. 
Most. ·· Munu De vi & brs. (1985) I. L. R. 64, 
Pat. .. . · · 1573 

Bihar · Cinema (Regulatio!'}) Act, 1954-
.. Section 5, sub-section (2) and Bihar 
Cinema , (R-egulation) Rules, 1974- . rule 
3(5) (iv) -licensing authority- power vested 
in him to grant licence, whether subject to 
the Control • of . State Government­
application tiled tor grant o~ licence­
objection invited after consideration by 
the committee-no objection _ filed­
licensing authority on the basis of the ' 
findings · of the committee recommending 
for grant of permission- approval by the 
State Governr_nent~permission granted by 
the licensing authority whether suffer from 
infirmity. · 

It is · 'true that under the provision of 
the ·Act and the . Rules, the power has 
been vested in the licensing aut-hority to 
grant a licence but such a. power is to be 
exercised SUbj~ct to the : control of the 
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State Government in view of sub-section 
(2) of section 5 .of the Act . Even rule . 
3(5)(iv) requires the licensing authority. to 
send the findings of the committe~ to the 
State Government · with his 
recommendation regarding the suitabili_ty 
of the site . and des irability of granting 
permission . for construction of a 
permanent cinema house thereupon . . It 
further says th·at' the decision of the State 
Government. shall be final. In the i nstant . 
case after receipt of the application of the 
respondent, the matter was considered by 
th~ committee, · and then ·objection . was 
invited asking ·any person interesteq or 
public in general to file objection within 15 
days from the date of publication of the 
notice . Thereafter, when no objection was 
rec.eived within that. period · ·the · Deputy 
Commissions~ on the basis · of the findings 

· of the committee, recommended for grant .. 
of pen:nission to the · ,said respondent. 
When .the State Government approved . the 
p_roposal, only thereafter ·the permission 
was g.ranted. 

Held, therefore, that · under the· 
circumstances of the . case, it cannot be 
said .that . ~he Deputx Commissioner, who is 
~he l1cens1ng aut~onty, has not applied h is 
mdep~ndent m1nd . along with the 
committee to the question of grant of 

Page. 
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permission ·and '' the permiss ion . has not 
been granted in a · mechanical manner on · 
the direction of the State Government. The 
order of . the · Deputy Commissioner 
granting the permission for construction of 
the building does not · suffer from the 
infirmity pointed by the Supreme Coul't in 
the cases .of Commissioner of Police, 
Bombay v. · Gordh.andas Bhamii and the · 
State ·of Punjab and anr. v. Hari Kishun 
Sharma.. · · 

Ram 'Sundar · Prasad and others v. 
The State of Bihar and others (1985) 

iv 
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' I.L.R. !)4 Pat. 1530 

. · Bihar Control of Crimes Act, 1981-
·section 12 sub-section (2)- order of 

· detention under- detaining authori ty not­
filing counter-affidavit...:...counter affidavit 
filed. by · a . Deputy Collector · n'ot J.n 
accordance with order 19 rule 3 of the 
Code of Civil · Procedure- effect of­
in'cidents set out in the order, of detention 
not of the . kind wh.ich would jeopardise 
maintenance of public order~ detention-
validity ·of. · 

· Where the District . Magistrate, 
Ranchi . ~ .the detaining · authority · who 
ordered detentio-n of writ-petitioner .under 
section 12 sub-section (2) of the Bihar 
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Control · of Crime . Act, 1981, di~ m:>t fi~e 
any counter-affidavit showmg hiS 
subjective satisfaction · and a counter . 
affidavit was . filed by a Deputy Collect~r. 
Ranchi but . the affidavit was . not m 
accordanc& with order XIX, rule 3 of the 
Code of Civil Procedure, 1908 under which 
it was incumbent .on the . deponent , to 
disclose 'the nature and source of his . 
knowledge with sufficient particularity; 

Held, that the order of detention and 
-the approval and confirmation of · the order 
·of detention are bad and are quashed. 

Held, further, that .there· is nothing in 
the incidents set' out in the -grounds .in the 
instant case to suggest that either of them 
was of that kind and .. gr-avity which would 

. jeopardise ·- the maintenance of public 
order. . 

Page. 

lmroj v. The State of Bihar and 
. _others _(1985) I. t. R. 64 , Pat. 1586 

Bihar Land Reforms ·. (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act, 1961 (Bihar Acti XII Of 1962) 
Sect~on . _16(i) . an~ 16(3) scope . and 
appllcabll!t~ _of- val1d bonafide gift made 
by the ~nwnal transferee ~efore the filing 
of appll~at1on for pre-emption- right of 
pre-empt1on, whether can be defeated. _ 
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-The tenous right of statutory 
pre-emption under section · 16(3) · of t.he 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act, 
1961, can be defeated by a ·valid bonafide 
gift by" the original transferee prior . to the 
filing of the application for pre-emption : 

. . 
The explanation to sub-section (i) of 

section 16 in te-rms ex·cludes inheritance, 
bequest or gfft from the ambit of transfer 
under the said section ; Therefore if a valid 

- and genuine deed ·of- gift is · made, the 
same is obviously not pre-emptable under 
the statute. · Consequently, a bonafide 
transaction of gift can legitimately affect_ 
and deny a tenous claim to pre-emption. 

Dhanik La/ Mahto and others v. The 
Ad(iitiona/ "Member, Board of Revenue and· 

vi 
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others (1985) I.L.R. 64, Pat. 1507 
., . . 

Bihar State Legal Aid ·Sch-eme, 
1981 - Paragraph 21 of ch_apter VII, scope 
and · applicabil_ity of- benefit of exemption 
fro·m court fee to economically weaker 
persons having an income of less than Rs. 
4000/- under Governmen! notification no . 
S.O. 1207 · dated 19th August, 1981-
whether can be defeated by . . clubbing 
together of the individual income . of._ the 
co-plaintiffs of a suit. 
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The individua_l . income · of the 
co-plaintiffs of a suit cannot be .clubbed· 
together to deny them the benefi( of 
exemption. of court fee admissible under 
Government .notification no. S.0 .1207 
dated 19th Augu!?t , 1981 for grant of legal . 
aid. · 

The plain object of the framers of 
the Bihar State Legal Aid Scher:ne .- 1981, 
is that the persor.1 belonging to the .class 
of financially weaker section irrespective 
of caste or religi·on . should have the 

·benefit· of legal · aid and consequent 
exemption from (he payment of court fee : 
for · the basic right of access . to ' justice. 
Once a person co'mes within the said 
ambit there seems · to · be n,o reason to 
deny him the benefit · becaus·e of the 
fortuit(_?us circumstance that he may have 
a joint cause of action with other co-. 
plaintiffs with th~ consequential result that .. 
tile total .of the tncome of ail of them may 
swell above . As. 4000/-. It is· to be 
conceded that because of . the proviso to 
paragraph 21 of the Scheme even though 
·a hundred persons belonging to the , 
Schedul~d caste or the · Scheduled tribes 
?r. the class of landles~ persons were to 
JOtn btogdeth.e~ as · co-p.la.tntiffs , · they would 
~ot e t~n1e f thhe benefit of the exemption · 
_~rrespec 1ve o t e ·total in~ome ~~ all the 



INDEX 

co-plaintiffs . No , rationale could be 
pointed out which, on the other hand, 
would justify that in the identical situation· 
such a denial should. take place with 
regard to t~e class of economically 
weaker persons having an i·ncome of tess 
than Rs. · 4000/- merely because they 
happen to be co-plaintiffs. 

There seems to be no reason . that for 
merely bringing a joint suit for a joint ·cause . 
of action within . the spirit of the rule of 
avoiding multipl icity of proceedings, the 
co-plaintiffs should be penalised· and denied ·· 
the right to claim exemption from court fee 
liberally extended to them by a beneficient 
piece q.f legislation to advance the direction 
principles of. providing . legal aid ·to the 
citizens. The· provistons of the notification 
along with paragraph 21 of the Scheme 
must be read in a manner which advances 
the larger . purpose and does not frustrate 
the same . 

Sk. Mohammad Osaid and others v. 
Sk. Abaul Wah id and others (1985) I. L. R. · 

viii · 

Page. 

64, Pat. · 1486 

· .. Ctiotanagpur Tenancy Act, . 1908-
Section 71A- provisions of- Surrender ·. by 
a Scheduled Tribe raiyat~· whether would 
amount ·to transfer- surrender by 
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Scheduled Tribe raiyat coupled · with 
subsequent settlement of the land by the 
landlord, whether a transfer within the 
ambit of the section.. . . 

It is plain from the histo'ry of the 
promulgaticn of the Chotanagpur Tenancy 
Act, 1908, the ,language employed therein 
and the tenor of . the amendments made 
that larger purpose is ·to protect the 
transfer of the statutory rights ·by raiyat in 
general and . thosf! belonging to the 
Scheduled Tribes in particular. 
Consequently, a · liberal · construction to 
section 71 A of the Act and in particular to 

. the word 'transfer' employed therein has 
to be given to aid and advance · the . 
pu rpose of the Act. 

. Held, that looki"ng .· at the wider 
Scheme of the Act a s!.rrendsr of land 
by a raiyat wou! r.i by itself a.rnourit to a 

· tr c.. i·,sfer and if done without previous 
. sanction of the Deputy Commissioner in 
writing, · it ~ould obviously be , in 
contravention of section 72 of the Act. 

· Held, . further th~t a surrender by a 
Scheduled Tribe · raiyat · directly coupled 
with the subsequent settlement of such 
la~d by the land.lord would be a transfer 
within the ambit of seetion 71A of the Act . . 

Page .. 
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Held, also that the appreciation of · 
evidence is normally beyond the scope of 
the writ .court and there is no reasons to 
depart from the said rule . 

Smt. Bina Rani Ghosh v. 
Commissioner, ' South · Chotanagpur 

x · 
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_Qivision; and others (1985) I. L. R. 64, Pat. 1549 

Code of Civil, Procedure, 1908·-
0rder32 Rule 15, scope and applicability 
of-persons not adjudged to be of unsound 
mind-a party to the suit, whether has right 
to challenge the soundness of mind or the 
mental · capacity of the other party and· 
claim an · enquiry therefor-issue of 
unsoundness of mind . of the parties, 
whether betwixt. the court and the party 
and not between the parties 
themselves-power, whether wholly vested 
in the court and discretionary. 

In a . case where there is no 
adjudgement of uns~:)Undness of mind, a 
party to the suit has ·no . right or locus 
standi - to challenge the soundness of mind 
or the mental capacity ·of the other party 
a·nd claim an enquiry therefor urider Order 
32 Rule - 15 of the Code of Civil Procedure . . . 

. An analysis of Order 32. Rule 15 -of · 
the Code of Civil _ Procedure . would plainly 
·indicate that -it deals with two distinct 
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P.age. 

classes .of persons. Firstly it is ~pplicable 
in its strictness to persons who have beer 
adjudg.ed to be of - unsound mind. The 
second category is that of persons wh.o 
are not so adjudged but those whom the 
court may · find as unable to protect their 
interest because of any mental jnfirmity. In 

. the second category of ·cases the issue of 
unsoundness of mind of · the parties · is 
primarily betwixt the court and the party 
and is certainly . not a lis betwixt the 
parties themselves. The legislature has 
conferred a larger · and paternal power on 
the court to see that each party has -the 

·capacity to safeguard its legal · necessity . 
afld is in no . way handica·pped by reason 
of any rnental infirmity. It is equally 
sign·ificant to notice that this ·broad based 
pow~r .extel'!ds if'} cases of any mental 
infirmity and not necessarily in a case of 
person be ing· of unsoun.d . mind altogether. 
This beneficial and , indeed, paternal 
power is wholly vested in th.e court and it 
is in its 'discretion alone, where it finds 
that any one of the parties is suffering 
from a weakness of mind, to proceed for 
taking steps to safeguard the interest of 
such a party. . · 

· . Shr1mati Godaw'a-ri Devi v. Shrimati 
Radha Py_ari Devi and others (1985) I.L.R. 
64, ' Pat. 1498 
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Code of Criminal Procedure, 1973-
Section 145 and Penal Code, 1860-
Section 188- proceeding under section . 
145- final · order passed under­
d_ispossession of the second party in 
whose favour possession was declared on 
the basis. of . purchase after the said 
order-order. for starting proceeding under 
section · 188 of the Penal Code,. legality 
of- order of Magistrate directing the 

· Police to restore possession in favour of 
the second party, whether sustaina.ble in 

- ~~ - . 

Where, in a proceeding under section 
145 of the ·Code of Criminal Procedure, 

. decision was given . on 19.5.1979_ in favour 
of the members of the second party and 
their · possession was declared over the 
disputed property and thereafter on the 
basis of purchase through a sale-deed 
dated 24. 5.1979 from Renuka Das, widow 
of one Man Mohan Das, who was brother 
o·f Sarad Chandra Das, the first ·P"afty, the 
petitioners took forcible p'ossess ion (){ the . 
property in question from the members of 
the second party who filed a . petitiort 
:before the-, Executive Magistrate for taking 
suitable action and the Executive 
Magistrate ordered for starting proceeding 
under section .188 of .. the Indian Penal 
Code against the., petitioners and also 

xii 

.Page. 
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directed for restoring possession of · the 
disputed property to the members of the 
second party; 

. Held that the petitioners · will be 
deemed to be 'parties to the previous 
proceeding' by fiction of law and, 
therefore, they are equally bound by the 
final order 'passed in the proceeding under 
section 145 of the Code of Criminal 
Procedure which prohibited the members 
of the first p~rty from disturbing 
possession of the members of the second 
party. 

Held, further, that the right to- order 
for . restoring possession can be exercised 
only ·where it is found that the party· had 
been forcibly and wrong·fully dispossessed 
within two months next before the date of 
the preliminary order, and now, in v.iew of 
the changes made in · the proviso ·to 
sub-"section (4) of section 145 of the new 
code within a period- of two months from 
the date of the Police report or other 
information received by the Magistrate or 
in between that . date ·and before the date 
of his order .under sub- section · ( 1). In 
such cases also the Magistrate has ·to 
treat that party who is dispossessed as if 
he had been in. possession on such date, 
and while making the final order in his 

Page. 
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favour, direct for restoring· his possession. 
The order of the Executive Magistrate, 
therefore, directing the Police to restore 
the stat'us quo ante with respect to the 
disputed property · in favour of the 
members · of the ~econd party, is 
unsustainable in law and, therefore, must 
be· set aside. The action of the petitioners · 
may amount in law · to a trespass and 
disobedience to the . order under section 
145 and therefore the order for starting · a 
proceeding under ~ection 188 of the 
Indian Penal Code was quite legal and 
valid .. 

•, 

Abdul· Aziz and ors,. v. Shri P. Jha, 
Executive Magistrate, Kodarma and ors. 

xiv 
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(1985) I.L.R. 64, Pat. . 1595 

Constitution -Article 229- ro.ster 
framed for promotion of the employees in 
the Ministerial Cadr~ of the High 
Court- promotion, whether to ·be made ·;n 
accordance with the roster. , 

·where a roster under Article 229 of 
the Constitution for promotion of the 
employees in the Ministerial. Cadre of the 
High Court was framed wherein it ·has 
been determined as to which vacancy will 
be open and which will go to a member of 
the Scheduled Caste or to ~ member of 
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Page. 

the Scheduled· Tribe. 

. Held, that the · promoti<:>n of the 
employees of the High Court Will be made 
in accordance with · that roster .. The very 
idea of drawing up of -a roster is to depart 
from the general principle that seniority in , 
the lower . cadre must be ·. reflected on 
promotion also . 

Sheodhar Singh and . ot-hers v. The ·· 
State of Bihar and others (1985). · I. L. R. 
s4,'Pat. 1· 1474 

Criminal trial- First · Information 
Report drawn . up on 16.6.81 reaching 

· court on 21.6.81-lapses · on the part of 
the officials is not putting the document in . 
court in time-effect of. ' · 

When the F. I. R. was written without 
loss of time in presence of a senior Police 
Officer and if · there is no'· .flaw in it ;· then 
the laps~s • on the part of the officials in 
not putting the· document · in court in time 
cannof invariably be_ ,a ground to hold t.he 
entire case as falsehood . . · 

·Held, therefore , that · in the instant 
case the delay of the F. I. R. in reaching 
the court . would not 'defeat the case. · 

· .Sheo Mahto and -ors. v. The State of 
Bihar (1985)'1.LR. 64, Pat. 1-539 \ 
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Land Acquisition Act, . 1894 ..:land 
acquired under the provisions of the Act 
for public purpose; namely, for 
construction of 'market and 
park- portion of the lands acquired 
leased out . by the · Municipality for 
construction of a cinema hall- whether 
amounts to utilising a part of the· lands 
acquired for a priv.ate purpose- grant of 
lease, whether illegal. · 

Where the acquisition has been made 
for construction of. the 'market and park' 

·which was . the public purpose mentioned 
in the notification for the acquisitio'n and 

. later. the Municipality decided to construct 
a cinema hall on a portion of the lands 
acquired for which lease w~s .granted; 

Held, that in such a situation 
decision to construct a cinema hall does 
not · amount to utilising a part · of the lands 

· ~cquired for a .. private purpose·. The 
. construction of cinema hall .in a market is 
·· a part of market complex and, therefore, 

the Municipality was wholly within its . 
jurisdiction iri ·leasing out a part of the 
lands acquired . for construction ·of a 
cinema hall . 

Jalil Ahmad v. The State of Bihar, 
thrOUf]h the Commissioner, Department of 

XVI 

Page. 
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Urban Development, ·and ors. (1985) I.L.R. 
64, Pat. · 

Limitation Act, 1963 -Section 5 a.nd 
29(2)- scope and applicability or-~ectlon . 
5, whether applicable to. the proVISIOns of 
Central Excises and Salt Act- Central 
Excise and Salt Act, 1944. 

In view of the ·provisions contained 
in section 29 (2). section 5 of the 
Limitation Act is applicable to all periods 
of Limitation . prescribed for any .. suit, 
appeal or application etc. by any special 
or local law. The Central Excises and Salt 
Act, 1944 is not a . local · law but it is no 
doubt /a special law enacted for the 
purpose of conspli'dating the law relating 
to Central duties of Excise on goods 
manufactured a·r produced · in certain parts 
of India and to Salt. · 

. ' Held, therefore, that by the mandate· 
of section 5 of the Limitation Act \ 1963 it 
becomes automatically app_licabl~ to the 
provisions of the Central Excises and Salt 
Act, 1944 and once this view is . taken, in 
the instant case the non-consideration of 
the petition filed by the petitioner ·for 
condoning one day's delay has deprived 
him from a valuable statutory remedy and . 
its appeal being heard on merits. . 

1522 
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The Tata Iron and Steel Company 
· Limitt>d v. The Union of India & Ors . 
(1985). I.- L.A. 64, Pat. 1604 

Su it- filed by a Pujari of the deity 
challenging the alienations made by th9 
Shebait- when ' and whether maintainable . 

Held, that a suit filed by a. Pujari of 
the deity challenging the alienations · made 
by the Shebait on the ground that it was 
not in the interest of the deity is 
maintainable. ,. 

Held, further, when the court of 
appeal below decreed the suit for 
recovery of possession of the lands in 
question ·which belonged to the deity and 
was given in exchange to the defendants , 
it should have also directed the plaintiffs 
to restore possession of the lands taken 
in exchange to the defendants. 

Mahajan Mahto alias Mahajan Yadav 
& Ors. v. Sri Gopi Nath Jee and others 
(1985) I.L.R. 64, Pat.- 1514 
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APPELLATE CIVIL 

1984/January, 9. 
/ 

Before S.K.Choudhurl & B.S.Sinha, JJ. 

_Messrs A par Private Lim_ited & others* 

V. 

·Bihar State Electricity Board, Patna. 

·Arbitration Act, 1940 (Central Act No. X of 
1940) section 34- ingredients far stay of suit, 

·whether fulfilled by defendants- trial court, whether 
jus-tified in rejectmg the application under section 
34. . 
· Held, · th.at all the four· ingredients have been 

satisfied by the defendants for obtaining stay of a 
suit under section 34 of the Arbitration Act, 1940. 

Held, further, that the conclusion of the trial 
· court that "sufficient forensic scrutiny is necessary 
to find out the conduct of the defendants" is based 
on no ·material, and therefore, it was not justified on 
that ground to reject the application under section 
34 of.the Arbitration Act. . · 

Case laws discussed. 
Appeal by the defendants 

. The facts of the case material to this report are 
set qut in the judgment of S.K.Choudhuri, J. . 

Messrs .Binod Kumar Kantha, I.R. J9shi, and 
Appeal From Original Order No. 27 of 1980. Against an order 
of Shrl A.S.Lal, Subordinate Judge, ·1st, Patna dated 16th 
November, 1979 . . 
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Shyam Ki;hore ·Shii.rma for the appellar.1t. 
. Mes-srs · Brajeshwar Mallick and Chandrika 
Prasad Sinha for the respondents . 

S. K.Cho·udhuri, J . - This misce llaneous appeal 
by . the defendants under Section 39 (1) (v) of , th.e 

. Arbitration Act ,· 1940 (hereinafte r cal led the Act ) IS 
directed against the judgment and order dated 16th 
November, 1979. passed in . Money Suit No. ?26 of 
1976 rejecting ·an application filed under Sect1on 34 
of the Act. · . . . · · ·. 

· 2. The application under Section 34 of the Act 
was · filed by the defendants under the following 
circumstances:- . . . · .. . 

A money -su it has been filed ·. by the Bihar · 
.Electricity Board in the court of .the Subordinate 
Judge I, Patna with a prayer to decree the suit for a 
sum of. As· . . 65,49 ,555.42 paise, as per detai ls given 
in the pi ai nt. After service of notice of the suit the 
defendants appeared and filed an- application under 

· Section 34 of the Act to refer the suit to arbit ration 
and to stay the proceedings of the .suit . The suit was 
filed by the plaintiff on 22.7 .1976. The defendants 
appeared on · ·25.9.1978 · and filed the present 
application under · Section 34 of the Act . It is not 
disputed that before any step was taken in the suit · 
the c;lef~ndants at the first opportunity filed the said 
appl1cat1on. _ . _ 

: 3: · In the application under. sect ion 34 of the 
A~t 1t 1s stated that the subject matter pf the suit 
anses out of two purchase orders ; one bearing no . , 
10 dated 30.6 .1973 and anothe r bearing · no . . 16 

. ~ated 12.7 .1.973. Th~ terms and conditions 
mc'?rpo.rated .1n the sa1d or.ders contained similar 
arb1trat1on clause , namely, clause 21 which reads as 
follows :- · · , \· .. 

"21.1 . In the· event of · any question-- or 
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dispute arising unde.r these conditions or any 
special conditions of contract or in connection 
with this contract (except as to any materials 
the decision of which is· specially · provided for 
by these or the special conditions) the same 
shall be referred to the Arbitrators, one to be 
nominated by the p.urchaser and other t-o be 
nominated by the suppljer, and in the case of 
the said Arbitrators not agreeing, then to an · 
Umpire be appointed by the said arbitrators, 
and the decis1or'l of the Arbitrators or in the · 
event of their n'ot agreeing, · of the Umpire 
appointed by them, shall be final and 
conclusive · and the provision of · the Indian 
Arbitration Act, 1940 and the rules thereunder 
and any statutory modification thereof shal~ be 
deemed to apply to and incorporated in the 
contract . 

21. 2. Work ·under the contract shall if 
reasonably 'POSsible ccntinue ·during the 
arqitration proceeding and dues if a~y payable 
by the purchaser to the Contract w1th respect· 
to the . wo'rk not in dispute shall not ordinarily · 
be . witnheld on account of such proceed ings 
unless it be·comes necessary to withhold the 
sam.e." 

It has further been. submitt~d· in the .application that 
the subject matter of the suit under which damages 
have been claimed by the plaintiff on the · alleged 
breach of contract by . the first defendant is fully 
covered by . the · arbitration clause and so the 
plainti-ff was bound to refer the · said dispute to. 
arbitration instead of filing the suit. According to 
the defendants, as stated in that application, the 
plaintiff has filed the . aforesaid suit for breach · of 
the arbitration . agreement, and therefore , the 
defendants are ent1tled· to p·ray for stay of the said 
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suit under the provisions of Section 34 of the · Act. 
The further averment was. that the defendants have 
not filed any writtern statement nor they have taken 
any step in the proceeding an~ they were always 
ready and willing to do all things · necessary for 
p-roper conduct of the arbitration and there 1s no 
sufficient reason why the matter , should .not be 
referred to arbitration in accordance w1th the­
arbitration agreement , whic~ was valid in law. 

This application under Settion 34 of the Ac::t 
was supported by affidavit sworn by Sri N.D. Desa1, 
Managing Director of the Company-first · defendant 
(defendant no. 4) . ·Defendant no. 2 the Chairman of 
the Company re-sworn the · contents of the 
appl ication filed under Section 34 of the Act by way 
of qbundant caution as an objection was raised in 
the rejoinder petition f iled by the plaintiff that the 
affidavit was not proper.. · 

4. A rejoinder was filed by the plaintiff to the 
said application . In that rejoinder· it has been denied· 
that the arbitration clause as contained in the 
ar~ i trat.i on agre~rl)ent wa_s attracted a~ ~he ·dispute 
ra1sed 1n the su1t, according t"o the pla1nt1ff, was not 
covered by the said arbitration clause. As the 
defendants did · not express their willingness and 
readyness to go to arbitration in reply to the 
plaintiff's notice, it would amount to waiver on the 
part of the defendants by their conduct ·to get the 
matter referred to arbitrat ion. A further . averment 
was made that the points involved in the suit are 
very .compl icated and. fit ·to be decided by competent 
court ~f. law. The obje_ct of the defendants in filin · 
the pet1t1_on under Sec!10n 34 of the Act was to de!a? 

, the ~earmg of the su1t. The affidavit affixed to the 
appl1cat1c;>n under Section 3.4 of the Act was not 
proper. · 
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5. The defendants filed a reply to the said 
rejoin-der re-iterating the stand taken in the 
application under Section 34 of the Act. It has aLso 
been alleged therein that the defendants were not 
legally bound to express their willingness and 
readiness in their reply to the plaintiff's notice . 
Allegation of waiver on the ·part of the defendants 
has also been denied. It ·further alleged that the 
p'oin·ts involved in the suit were not complic'ated . 

's. The court below after hearing the parties 
passed the impugned order. It found (1) that the 
dispute in· the suit is connected with the agreement 
and the unilateral cancellation of the delivery of the 
items of goods may amount to putting an end to the 
contract, but th~ arbitratio'n clause cannot be held 
to have been repudiated; (2) the breach of contract 
is hing~d upon the cunning conduct of the 
defendants which cannot be. left to be decided by 

. the arbitrators, which fact is also evident from the 
filing of piecemeal affidavits although technically 
there may not be much against such affidavits; and 

. (3) it appears. that shrewdl·y visualising imminent 
pnce rise in immediate future; the defendants 
tactfully delayed the delivery of 'the goods and 
thereafter cancelled the contract. After recording the 
aforesai·d conclusions , the · trial court rejected the 
application under Section 34 of the Act. 

7. We were taken by learr1ed Counsel for the 
parttes through the impugned order carefully. 
Learned Counsel for the appellants pointed out that 
the real discussion by the. learned Subordinate 
Judge has been made m paragraph 10 and he has 
arrived at the conclusion in paragraphs 12, 13, and 
14 of the judgment. Before paragraph 10 have been 
given the contents of the application under Section 
34 of the Act, the rejoinder and the reply thereto and 
some portions of the plaint including the claim .made 
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I . 

in the suit. . 
. B. Paragraph 1 o ,of the ju9gment refer~ to the 

various decis1ons of different H1gh Courts and after 
discussion, · the learned Subordi~ate Judge has 
recorded that the dispute in the su1t was connected 
with the agreement. · 

. The grievan~e ·of learned .counsel for t~e 
. appellants regard1ng . the · conclu~1ons record_ed !n 

paragraphs 11 and 1.2 and the f1nal conclus1on 1n 
paragraph 14 is that they. are. r10t supported by 
materials on record and, therefore, . they stand 
vitiated in law. Learned Counsel, · therefore, 
challenges the aforesaid findings (2) and (3) already 
noted by me above . · · · 

It will be apposite here' to mention about tt:le 
discussions made in paragraph 9 of the impugned 
judgment in pursuance of which the aforesaid 

.-findings (2) & (3) have been recorded. Paragraph 9 
mentions about Annexures A to E of the plaint and 
states that they are correspor.tdences in the forms of 
cables and letters written by the plaintiff to the 
defendants. The court below has noticed that the 

· fi~ing of the stay application on 25.9.197.8 . and· 
several affidavits . The rejoinder by the plaintiff' was 
filed on 20.12.1978 and thereafter the defendants 
nos . 2 and ·3 filed .power on 2.11.1979 , on objection 

.being raised by the plaintiff on 26 .9.1979 that· those 
defendants h'a~ not filed any .power. The court below 
therefore not1ced that takmg advantage of the · 
adjournment .of the arguments, defendants nos 2 
and 3 filed ·power and thus filled up _the lacuna. · · 

After referring to· s.everal decisions in 
paragraph 10 of ·the ·judgment, which neither party 
has challenged, the court' below recorded -in 
paragraph_ 12 that the condu~t . of the defendants 
was cunmng , · ~nd, _ therefore, . 1t was worthwhile to 
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scrutinise the facts and law by a competent court of 
law. It further noticed that the amount claimed in the 
suit is heavy and should not be left to arbitrators for 
decision as they were not fully competent to ' look 
into the conduct of . the defendants with sufficient 
,forensic scrutiny' . After referring to a decision of the 
Supreme Court in the Printers (Mysore) Private Ltd. 
v. Tothan Joseph (1), the court below was further of 
the view that it was d iscretionar'y upon the court _to 
stay or not to stay the suit, though that discretion is 
to be exercised judicially, such as in cases of fraud·, 
dishonesty, judicial vindicti.on of character, complex 
law etc. It, therefore, refused to stay the suit. 

9 . it will be ·apposite to point out that the 
c0nclus ion of the trial court is that the di-spute 
raised in the suit would be considered to attract the 
phrase · 'in connection with this contract' · as used in 
Clause 21.1 of the agreement. I will, therefore 
cursorily refer to the claim made in the suit. The 
relevant paragraphs of. the plaint are paragraphs 28 
and 32 to 38. In· paragraph· 28 , the averment is that 
the defendant all on a sudden by its letter dated 6th 
February 1974 cancelled the contract without any 
rhyme and reason and consent of the plaintiff. 
Paragraph 32 states that the defendants · agreed to 
supply the required materials of. control cables to 
the plaintiff at a total cost of Rs . 45 ,32,582.00 but 
they failed to honour the contract .and, therefore , 
liable to com pens ate to the -plaintiff f9r -the loss it 
has suffered in procuring the similar qu·antity an·d 
·quality of the control cables from their suppliers 
after going through the formalities of readvertising 
acceptance of the tender etc., at a cost of Rs. 
88,95,071 .85 P. Thus on account of non-supply of 
the control cables by the defendants , the pla intiff 

(.1) {1960) AIR {SC) 1156. 
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ha.s ·suffered a lost of As . 43,62,489 .85 paise, 
besides damages .of Rs . 5,00,000:00.· In paragraph 
33 of the plaint the plaintiff has claimed a loss of. As . 
14,87,045.57 P., on account of non-supply of L.T. 
power - cables, besides damages. of rup~e~ two 
lakhs. Thus the total claim made m the su1t . 1s As. 
65 49 535.4-2 Paise. As it is recorded by the court 
beiow' that the dispute in the suit is covere~ by the 
arbitration cause, it is no.t necessary to go mto that 
controversy. - . . -

10. Mr. Binod Kumar Kantha, learned Counsel 
·for . the appellants contended that the court below 
has not exercised the discretion judicially in 
disposing of the application under Section 34 of the 
Act, and on ·surm1ses and conjecture has come to 
the conclusion that the defendants by their cunning 
conduct, visualising immediate rise in prices in near 
future · delayed · the delivery of the goods and 
thereafter canc·elled the contract. According to . the 
learned Counsel,• there is no material for coming to 
such a conclusion and, therefore , the court below 
has acted illegally and with material irregular1ty in 
rejecting the application under Section 34 of the Act. 
According to learned Counsel, it is a fit case where 
the dispute being covered by the arbitration · clause 
should have been referred ·to arbitrators and the suit 
should have been stayed because the defendants 
have fulfilLed all the requirements /of law as wera 
necessary for making an application under Section 
34 of the Act for stay of the suit. . . ,· 

. .Mr. Brajeshwar Mallik, _learned Counsel for the 
plamt!ff- responden-t, on the other hand, supporte.d 
t~e 1~pugned . order . and' contended that the 
d1scr~t1on exercised by the court below in . the facts 
and c1rcumstan.ces of the case was proper and when 
once such a d1scret1on . has been exerci.sed against 
the defendants and 1n favour of the nl::~intifL 
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respond-ent , refusing to stay the suit, no interference 
is possible by this Court, in view of fhe principles 
laid down . in the case of Union of India v. Birla 
Cotton. Spinning & Weaving Mills Ltd. (1 ). 

11 . It has not been disputed at the Bar that for 
stay of a suit under Section 34 of the Act fo llowing . 
conditions are necessary to be fulfilled:-

. "(1) The proceeding must have · been 
commenced by a party to arbitration 
agreement agamst any other party to the 
agreement; . . 

(2) the legal proceedings which is sought to 
be stayed must .be m respect of a matter 
agreed to be referred ; . 

(3) the applicant for stay must be a party to 
the legal proceedings and he must have 
ta~en no steps in the proceed~ngs after 
appearance; · 

( 4) it is ·also necessary that he should 
satisfy the court that he was also at the 
commencement of the proceedings ready 
and willing to do everything necessary · 
for the proper conduct of the arbitration; 
and . 

(5) the court · must be satisfied that there is 
no sufficient reason why the matter 
should not be referred fo arbitration in 

.accor·dance with the · arbitration 
i3-greement." 

(See Anderson Weight Ltd. v. Moran & Co. (2) · 
The only questio.n . canvassed by learned 

Counsel for the respondent was that condition no . 

(1) (1967) AIR (SC) 688 
(2) (195?) .AIR (SC) 53 . 
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(4) has not been · fulfilled, . inasml;Jc;h. as the 
defendants Were not ready and wlllrng to do 
everything necessary for t~e proper conduct of the 
arbitration, as the said desrre was not ~xpr~ssed _by 
the defendants in the reply .to the plarntrff .s not1ce 
before the filing of the su1t. . . 

12. Learned Counsel for the ·appllants met this 
argument by citing a decision of the Supreme Court 
in State of Punjab v. Geeta ' Iron & Brass Works Ltd. 
(1 ). In that case it has been stated that m~re 
silence on the part of the defendant after rece_1pt 
of a notice under Section 80 of the Code of · Crvrl 
Procedure did not dis.entitle the defendant to apply 
for stay of the suit under Section 34 of the Act. 
Learned Counsel, therefore; was right in his 
contention _that the readiness and wilfingness to 
refer the dispute to arbitration and · to · do 
everything necessary for proper conduct at the 
arbitration would arise only after the filing of the 
suit. If, however, it ca;n be shown that after the suit 
~he defendant di-d not fuffil conditipn no .. (4), ·then 
1t would · operate, as a bar ·on the part of the 
defendant to pray for stay of the suit. 

[t is, therefore_, now necessary to · see as to 
whether condition no. 4 aforesaid has been fulfilled 
by the appellants or not. It has already been stated 
t~at the appell~nts_ have ·shown in their application 
.fried un_d~r · Sectron. 34 of the Act that the defendants 
were wrllrng and ready to .do all things necessary for 
the Rroper conduct o~ the arbitration. This pleading 
was rn consona~ce w1th the langUage of Section ·34 
of ~he Act. Noth~ng has been show.n by .the plaintiff 
whrch may be sa1d to. adver~ely affect the conduct of 
the defendan.ts showrng therr unwi I ling ness to assist 
and help 1n the conduct. of the arbit'ration 

(1) (1978) AIR (SG) 1608. 
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proceedings. This condition no .4 in absence of such 
material, which the plaintiff failed to show from the 
records of the case, stands fulfilled. 

13. Now comi·ng to the condition no. 5, it has 
been .argued that there is no material on the 
record to show that . the defendants were cunning 
in their conduct in terminating the contract and 
that they did so after visualising that there will be 
immediate rise in the prices. It has been pointed. 
out · by learned · Counsel for the 
d.efendant-appellants that one of the purcha.se 
orders was handed over to the defendants on 
30.6. 1973 and the other one on 12th July 1973 and 
in pursuance of those purchase orders , the 
defendants' did supply on 12.12.1973,8132 K. M. of 
L. T, power. cables . worth .Rs . 1 ,21 ,642.04 P. After 
receipt of the aforesaid two purchase orders, 
according to the plaint itself, as recited in the 
impugned order, the · defendants wrote a letter to 
the plaintiffs · .• on 28.7 . 1973 signifying their 
acceptance after suggesting certain amendments 
regarding the delivery time .and price etc., and the 
defendants also demanded that ·the plaintiff should 
reimburse the defendants for the increase in the 
price of the copp·er since 7th March , 1973 based 
upon London Metal Exchange & Minerals and 
Metal Trading Corporation. The defendants further 
stated that they would t:::onsent to supply with 
whatever stock ··of copper they held .- The plaintiff , 
however, it appears, did . not . acquiesce to the 
suggestion of the defendants regarding increase in 
the price and the delivery time etc . The defendants 
also prayed for extension of the delivery time . The 
plaintiff in its reply asserted that the issue of the 

·purchase orders was delayed b·ecause there was 
,delay in finalising the terms and conditions and 
deta1.ls on t~e part of the defendants and that the 
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time limit- ·for supply of 'materials was fo be 
completed by the end of Febr~~ry, 1974. The 
plaintiff did not alsp agree to any re-tmbursement on 
account of rise in the price of_ copper;. It has been 
pleaded in paragraph 21 of the . platnt that the 
defendants through their letter dated 1Oth 
September, 1973 intimated the plaintiff to complete 
the delivery of the control cables by 1Oth June , 1974 
instead of 28th April·, '1974,_ and requested _for · 
confirmation of the said offer. The further pleadtng 
was that the allegation of delay in sending the Ban'!< 
guarantee proforma by the plaintiff was not correct , 
as the defendants asked for it only on 19th August, . 
1973. The plaintiff stated that in case the defendants 
did not take requisite steps for the supply, the Board 
may adopt alternative measures for procurement of 
the cables and the defendants would be lia'ble to 
reimbursement to the plaintiff the extra cost that 
may be incurred . It appears from the plaint that 
~hereafer the def_en_dants se!lt several telegrams 
tnformtng··the plarntrff to assrst the. defendants in 
obtaining the copper so that the schedule of ·the 
del!ve.ry ~ime may b_e confirmed . According to the 

' plarntrff, rt took steps to pr~vide assistance to the ' 
defendants to get the permrt for copper and wrote 
le_tters to the depar!ment concerned at New Delhi 
and Calcutta . It rs further pleaded · that the 
defendants only partly· complied with the supply of 
-the goods as ~er the 'purchase orders and 
therea fter they did not contrnue to supply and 
suddenly cancelled the contract. These are i 
substance the averments made in the plaiJ:Jt a d ·!1 
is On _these allegations that the present SUit nh It 
been frl_ed for recove~y of the amount mentio d ~s 
the plarnt , as accordrng to the p laintiff it h ne rn · 
the work done through another agency. • as got 

14. I have already indicated above th t 
11 

· - , . a a the 
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four ingredients have been ·satisfied by the 
·defendants . for obtaining the stay order. . 

15. In · my view the trial court was not 
correct . in stating that the conduct of the 
defendants was cunning . There is no material t.o 
prove the same. In other words, through tenders 
were floate·d on 27th December, 1971 and 
acceptance of the tender filed by the defendants 
was made on 21st March, 1973; the two 
purchase · ord·ers, · under which the def~ndants 
were to make supply, were given by the plaintiff 

. on two dates viz, one on 30th June, 1973 and 
the other on 12th July, 1973 . The original tender 
notice under which ·the goods as per the 
purchase orders were to be made, ·was February, 
1974, as stated in paragraph 7 of . the impugned 
order. It appears that the defendants intended to 
complete the delivery of the control cables by 
10th ·June, 1976 instead of 28th April, 1974, and 

· requested confi'rmation of this offer by 30th 
September, 1973 (see paragraph 21 of the 
plaint) ~ . · . . 

The 'copper, . · which was required ·for 
manufacture of the materials as per purchase orders 
was a control comodity, and could be obtained only 
under permit. It is not the case of the plaintiff that 
the ... defendants with the assistance of the plaintiff 
could obta in permit - of the copper and still did not 
comply with the purchase orders; rather it is the 
admitted position that with whatever copper the 
defendants held , the first instalment of supply was 
made with the help of the said copper on 12.12.1973. 
Therefore, in the circumstances o the case, it cannot 
be said that the· defendants were cunning in their 
conduct and such an inference by the trial court was 
based purely on surmises and conjectures. Thus in my 

. view, t~e defendants fulfilled all .the conditions that 
. . 
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were necessary for prayi~g for stay of the _suit . u_nder 
Section 34 o.f the Act. · · 

· 16. It has been . rightly contends~ by le_arned 
Counsel for the appellants that. the dtsp~te tn the 
suit does not involve any compltcated po!nt of l~w, 
and the trial court was not corre~t tn stathng 
otherwise. - . · · · . 

In the decision relied upon by learned Co_unsel 
for the respondent in the case of the Pn.nters 
(Mysore) Private Ltd. v. Po than Joseph (supra) . tt has 

_been stated in paragraph 8:.-
" .... It niay not always · be reasonable or 

proper to refuse to stay legal proceedings 
merely because some questions· of law would 

1 arise in resolving the dispute between the 
· parties . .. . " · • . 

In the present appeal, as the pleadings stand,· it 
cannot be said, as stated by the t-riaf court that 
"sufficient forensic scrutir:~y is necessary · t9 .find out . 
~he conduct of the defendants". In my view this · 
conclusion is based on no m·aterial and, therefore 
the court below was not justified on that ground to 

. reject the application under Section 34 of the Act. 
17. I ma·y . refer to the two decisions relied 

upon by learnea Counsel for the appellants and one 
decision relied upon by learneo Counsel for the 
respondents. . . 
· The . first case re'lied upon . is the · case of 
H~yman v. _Darwin .Ltd. (1 ). The dictum laid ·down in 
thts case, tn my vtew, fufly supports the arguments 
of learned Couns.el for :the appellants. 1 may brie'fly 
refer. that ~ase here. Th_at was a ·case where an 

_ Ame~tcan. Ftrm ~as appotnted selling agent by a~:~ 
Englts,h Ftrm,· whtch was a manufacturer of steel and 

(1) (1942) AC 356 . . 
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sheffield . A dispute arose between the parties and 
the · American Firm filed an action claiming a 
declaration that the English · Firm had repudiated the 
agreement and for . damages on various counts. 
There was an arbitration clause in the agreement in 
the following ·language:- · . . 

"If any dispute shall arise between the 
parties hereto in respect of this agreement or 
any of the provisions· therein contained or 
anything arisil}g ~ereout the_ same shall ·, be 

· refe rrecf to arb 1t-rat1on . '! · - · 

The English Firm filed an application for stay of the 
action and ·tor reference of the matter in dispute to 
the arbitr'ator. The contention of the American Firm 
was that the English Firm had repudiated the 
contract as a whore and the same b'eing accepted 
by the American Firm, th~ contract ceased to exist 
for all purposes and the arbitration clause shall be 
of no effect. This contention was not accepted. It 

- was held in that pase that the dispute between the 
parties in ·the- action ·was within the arbitration 
clause, and the s'uit was·, therefore, stayed. It la id . 
down that where there is a total breach of contract 
by one party so as to release the · other of its 
oblig~tion under it, the, arbitration clause for its 
wide terms still remains · effective . This is so even 
wh~re · the aggrieved party . has accepted the ' 
repudiation and in such case either party may rely 
on the - arbitration clause. It further held that the 
determination of repudiation or vali.dity of a contract 
for the purpose of measuring claim arising out of . 
breach is necessary to grant stay. Lord Porter in 
this case at page 343 has pointed out as follows :-

·. " this does not mean that . in. every 
instance in which it is claimed . that the 
arbitrator h?s no jurisdiction the covrt will 



1469 THE INDIAN LAW REPORTS [VOL. LXIV 

refuse to stay an action. If this were the case 
such a claim would always ~efe~t . an 
agreement to submit dispu.tes t~ ~rb1.tr~t1on, at 
any rate until the quest1on o_f JUr!Sdlct!on had 
been decided. The court to .wh1ch ~n 
application for stay is . made IS put 1n 
possession of the facts and. argl! ments and 
must in such a case make up 1ts mmd whethe.r 
the arbitrator has jurisdiction or not. as best 1t 
can un the evidence before it. Indeed , ,the 
application for stay gives a~ opp~rtunity for 
putting these and other cons1derat1ons before 
the court that it may determine whether the 
action shall be stayed or· not." 

·Viscount Simon L.C. at page 366 observed in that 
case as follows:- · · 

"An arbitration . · clause is a written 
submission agreed to by the . parties .to the 
contract, and, like other written submissions to 
arbitration, must be construed according to its 
language and in the light of the circumstances 
in which it· is made-. If the dispute is whether 
the contract which contains the clause . has 

·ever been entered into at all, that issue cannot 
· go to arb.itration under the. clause, for the par.ty 

who den1es that he has ever entered into the 
~C!ntra9t is thereby ~enyin .g .that he has ever 
JOined 1n the submiSSIOn . S1m1larly, if one party 
to the alleged contract is contending that it is 
void. ab· initio (because, for example, the 
mak1ng of such· a contract · is· il·legal) · the 
arbitration clause. cannot operate, for on this 
v1ew the clause Itself also is void . But in a 
situati~n where . the parties are at ' one in 
assertmg . that t~ey ·entered into a binding 
contract, but· a difference has arisen between 
them whether there has been a breach by one 
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side or the other, or whether circumstances 
have arisen which have discharged one or both 
parties from further performance, . such 
differences should be regarded as differences 

·which have arisen "in respect of" or "with 
regard to", or "under the contract", and 
arbitration clause which uses these, or 
similar expressions should be construed 

·accordingly". 
This English decision has been followed and 
noticed in several decisions of the Supreme Court. 
By way of instance I may refer to one of them, 
namely the case of Union of. India vs. Birla Cotton 
Spinnmg and Weaving Mills Ltd. (supra) . Therefore, 
·this case fully supports the contention of learned 
Counsel for the appellants. The other case relied 

. upon is Naihati Jute Mills Ltd. v. Khyali Ram Jaga 
Nath (1). Only paragraph 12 was referred to in 
which it has been stated that "even in cases of 
frustration it is the performance of the contract 
which comes to an end, but the contract will still be 
in existence for the purposes, such as resolution of 
disputes arising under_ or in connection with the 
contract". · 

18. I may now refer to the decision strongly 
relied upon by · Mr. Brajeshwa·r Mallik learned 
C.ounsel appearing for the , . respondent . He 
contended that the case of the Printers (Mysore) 
Private Ltd. v. Pothan Joseph (supra) fully supports 
him, wherein it has been said that the power of stay 
of legal proceedings under Section 34 of the Act is 
discretionary and . the party cannot claim such stay 
as · of right . This proposition has not been disputed 
by learned Counsel for the appellants. He, however 
contended that this decision instead of going to 

(1} (1968} AIR (SC} 522. 
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s.upport the contention of the respondent .. supports · 
the appellants. He relied upon port1o~s from 
paragraphs 8 and 9 of the judgn:e.nt. He . Po~nted out 
that in paragraph 8 some gu1d1ng prmc1ples . f~r 
grant or refusing. stay· ~as been ·state? .. The rem 1t 
has been stated, 1nter alia as under:- . 

. . " ... It may not always be reasonabl~ or 
proper to ·refuse to ·stay legal proceedmgs 
merely because some questions of law would 
arise in · resolving the . dispute between the. 
parties. On· the other hand, if fraud or 
dishonesty is alleged against a party' it may be 
open . to · the party whose character is 
impeached to cla1m that it should be given an 
opportunity to vindicate· its character in an 
open trial before the court rather than before 
the domestic tribunal ,. and in a proper case ·the 
court. may Gonsider that fact as relevant for 
deciding whether· stay should be granted · or 
not. If there has been a long delay in making 
an application for stay and the said delay may 
reas.onably ·be (ittributed to the fact that the 
part1es · may have abandoned the arbitration. 
agreement ·to court may consider the delay as 
a relevant fact for deciding whether . staY. 
should b'e · granted or not. Similarly, 1f 

· complicated questions of law or constitutional 
issues. a-rise in the decision of the dispute and 
the court is satisfied that it would be expedient 
to le,ave the decision of such complex issues 
to the arbitrator, it may, in a proper case , 
refuse to grant stay on that ground; mdeed, in 

. such. cases the arbitrat6r can and may state a 
,spec.lal case for the opinion of the court under 
Sect1on 13(b) of the Act. " · · 

In paragraph 9 · it has ' be err inter · alia stated as 
under :- · 
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As is often , said, it is ordinarily not 
open to the appellate court to subst itute its 
own exerc ise of discretion for that of the tr ia l 

·· judge; but if it appears to · the appellate court 
· that ' in exercising its discretion the tr ial court 

has acted unreasonably or capriciously or has 
ignored relevant facts and has adopted an 
unjustified approach then it would certainly be 
open to the appellate court - to interfere with 
the trial court's exercise of discretion . In cases 
falling under this class the exercise of 
discretion by the trial court is in law wrongful 

· and improper and that would certainly justify 
and call for interference from the appellate 
court. .. " 

In· view ·of what has been stated aforesaid , I do not 
find anything there which stands ih the way · of the 

. defendants· to refuse the prayer for stay under 
Section 34 of the Act, which was made before the 
trial court. The present case does not come within 
·any of the exceptions .laid down in AIR 1960 SC 
1156. . . 

. 19. Learned Counsel for ·the respondent also 
attacked the affidavits which were filed on behalf of 

. the defendants in the trial court. It appears that the 
affidavits which were filed bv the respondent were 
also similar and in major portions of those affidavits 
of ·defendants statements were made by way of 
submissions. The trial court , therefore, was right · in 
stating, after perusal . of those affidavits, tt;lat 
technically there was not much which can be said 
against such aff idavits. In my opinion, th is point 
attacking the affadavits has no substance. . · 

. 20 . In the result , and for the conclusions 
.arrived at 'above , . the appeal · · succeeds, the 
impugned order is hereby set · as ide and t'he 
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application under- Section 34 of the Act filed by . the 
defendants- appellants in the ~rial court stands 
allowed. Under the circumstnces, there will be no 
order as to costs. ' · · 

B . S.Sinh~. j, - I agree . 
R.D. · Appeal allowed. 
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FULL BENCH 

1985/January, 10. 

Before Uday Sinha, S.Aii Ahmad & Brishketu 
Sharan Sinha, JJ. 

· Sheodhar Singh and others* 

v. 

The State of Bihar and others. 

Constitution -Article ' 229- roster framed for 
promotion of the employees in the Ministerial Cadre 
of the High Court.- promotion, Whether to be made 
in accordance with the roster. 

· Where a roster under Article 229 of the 
Constitution for promotion of the employees in the 
Ministerial Cadre of the High Court was framed 
wherein it has been determined. as to which vacancy 
will be open and which will go to a member of the 
Scheduled Caste or to a member of the Scheduled 
Tribe; 

Held, that the promotion of the employees of 
the High Court wHI be made in accordance with that 
roster. The very idea of drawing up of· a roster is to 
depart from the general princrple that seniority in 
the lower cadre must be reflected on promotion 
also. · 

Case laws discussed. 
* Civil Writ Jurisdiction Case No. 626 of 1979. In the matter of 

an ap·plication under Articles 2?6 and 227 of the Constitution' 
of India. 
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Application under Articles 226 arid 227 of the 
Constitution . · · . · 

The facts oJ the case material to thi.s report are 
set out in the judgment of S. Ali Ahmad, J. · · 

Mr .. Ganesh Prasad Singh, Senio_r. Advocate 
with Mr. Santosh Kumar Sinh? for the pet1t1oners • 

Mr~ Rameshwar Prasad, Govt. Pleader no. VI 
with Mr. Upendra Prasad and Mr. B.P. Gupta, Junior 
counsel to Govt. Pleader no. VI and Mr. R.B.Mahto, 
Addi.Advocate General with Mr. Mahesh Pd. no. 3, 
Junior Counsel to Add!. Advocate General tor the 
respondent. · ' 

s. Ali Ahmad, J, - This is an applicat'ion under 
Articles 226 and 227 of the Constitution of India. Out 
of · the 43 petitioners, petitioners nos. · 1 ·to. 39 are 
holding the selection grade · appointments in the 
Ministerial cadre of the Patna High Court. · The 
remaining petitioners; nameJy, petitioner nos. 40 to 
43 are serying as A~~istal')tS in the Patna High 
Court. The1r prayer 1s ro quash the order of 
promotion of respondent nos. 5 to .7 as contained in 
·Annexure 5, the gradation list of the selection grade · 
of Assistants as ·contained in Annexure 5/a and the 
ord_er as contained in Annexure 7 · informing -
pet1t1oner. no. 1 that the representation · dated 
17.1.1978 filed by him ard other Assistants has 
been rejected. . · . . · 

· 2." This case came up .for hearing on ·17 .9. 1984. · 
Mr . . ~anesh Prasad Singh, learned counsel tor the 
pet1t1_oners_ argued the following thre·e points for 
cons1de rat1on :- . 

i. The High Court adopted the roster of 
1971 and gave promotion to respondent · 
nos . 5 to 7 in the year 1978 when the 
roster had become obsolete in the year 
1975. . .. 
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ii. Posts reserved for respondent nos. 5 to 
7 in the roster have also been taken ·to 
be the position in the gradation list 

· irrespective of . the inter se seniority in 
the ·lower cadre. · 

i i i. C I C1 use ( 4 ) · of · Art i c I e 1. 6 of t h e 
Constitution of India does not permi~ 
reservation at different grade of service ; 
it only prescribes reservation in the 
service . . 

When leam-ed counsel for the petitioners concluded 
his argument, we called upon learned counsel for 
the respondents to ~ive his reply. It then transpired . 
that the counter-affidavit filed by the respondents 
was most casual, formal and unhelpful. The case 
was, · ; accordingly, . adjourned to enable the 
respondents to file an affidavit bringing necessary 
facts on record, The case was then listed on 22nd 
October, 1984. But on that day also it had to be 
adj"ourned . because the respondents had not 
supplied the req~ired information. A supplementary 
counter-affidavit on behalf of respondent nos. 2 to 
4 ·was thereafter filed annexing, inter alia,. copies of 
entire minutes relating to · the . promotion -· of 

. respondent nos. 5 to 7. When the case· was taken 
up on · 3.1.1985, Mr. Ganesh .Prasad Singh, lerned 
coun~el for the . petitioners very fairly ~old us that in 
view of the facts brou~h.t on record by the· 
·.supplementary counter-affidavit he withdrew . his 
earl1er submissions. Learned counsel, . however, said 
that on the basis of the facts the following points 
need consideration :-

The selection .grade is not a promotion in 
service or in the . cadre and, therefore 
res_ervation as postulate_d u_nder ~lau~e (4) of 
Article 16 of the Const1tut1on of lnd1a is not 
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attracted . . i..earned counsel alternatively urged 
that since promotion !O .selectiOf! grade was 
based entirely on semonty-cum-f1tness, there 
was no element of selection an~. as such, the 
r:>rovision of Clause (4} of Article 16 of the 
Constitution of India is not attracted. · 

The next point ·urged by l~arned_ counsel is. t~at 
assignment in the - gra~at1on l1st _of sen1onty, 
ac.cording to the reservation . of po~ts 1n the roster, 
is neither within the scope of Art1cle 16(4} of the 
Constitution nor according to the Rules framed by .. 
this Court. According to learned counsel, th~re!ore, 
the gradation list should be declared not to 1nd1cate 
the seniority . of petitioner nos. 1 to 39 . and 
respondent nos. 5 to 7, inter se . 

3. In view of the argument advanced ·by 
learned counsel for the parties, 'it is ·necessary to 
mention all the facts wh1ch have been brought on 
record by the parties . I propose to mention only 
such facts whichf are necessary for consideration of 
the points in issue and I must say that such facts 
are very few which are as follows: · . , 

All the petitioners entered into the se'rvices of 
tl;lis Court as Lower Division Assistants. They were 
duly confirmed in the said cadre and were later 
promoted as Upper Division As.sistants. Respondent 
nos. 5 to 7 also joined as Lower Division Assistants 
in · the High Court .. and were · confirmed ·in that 
capacity. They. also , in due course, were promoted 
tC? the cadre of. Upper Division Assistants on 
different dates. According to the petitioners, 
responderyt _n,os. 5 to~ were juniors to them, both as 
Low.er D1V1s1on Assistants . and Upper Division 
Ass1stants . It may be mentioned here that these 
respondents , namely, respondent nos 5 to 7 · are 
members of the Scheduled Caste ~nd, accordi~gly, 
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they are entitled · to the benefit of reservation 
introduced in their favour by the State Government 
and adopted by ~ he High Court . With that end in 
view, the High Court office suggested that a roster 
of vacancies be drawn up so that the vacancies by 
promotion may be filled up accord ing to the rotat ion 
prescribed in the roster. The roster as suggested by 
the office is as follows :-

"Roster 
1. ' Scheduled Caste 
2. Unreserved 
3. Scheduled Tribe 

4-7. Unreserved 
8 . Scheduled Caste 

9-12. , Unreserved . 
13. , Scheduled Tribe 
14 . . 1 ··unreserved 
15. Scheduled Caste 

16-21. Unr.eserved 
22. Scheduled Caste 
23. Scheduled Tribe 

24-28. u·nreserved 
· 29. Scheduled Caste 

30-32. Unreserved . 
· 33 . Scheduled Tribes · 

34-35 . Unreserved 
36 . Scheduled Caste 

37-42. .Unreserved 
43 . Scheduled Tribe 

r 44 . Scheduled Caste 
45-50 . Unreserved ." 

The suggestion regarding· the roster was placed 
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before the Hon'ble the Chief Justice along with the 
notes of the Registrar which reads as follows:-. ' ' 

· "Coming to the· roster qt vacanc1,e~, I 
' agree with the views of the off1ce as at K of 

the notes at page 25-26/n, at- 'L' of the .notes 
at page 26/n as also at 'M' of the notes at 
page26/n. " · · . · . . 

Mr. Justice U ntwalia, who was then . the Ch1ef 
· Justice apP.roved t~e suggestion by writing ."as · at · 
'X' to '25'' on 20.11.1973. The · effect of_ th1s was 
that the vacancies on promotion in .the High Court 
had to be fjlled up according to the roster. . . 

4. Admittedly 21 vacanci.es were filled up in the 
manner indicated by the roster without any 
controversy. Also admittedly there was unification of 
the Lower Division and Upper Division cadre and a · 
new cadre of Assistants was created as a result of 
which . 50 vacancies became available · in 'the 
selection grade. These vacancies were filled ,up 
according to the 'roster quoted above and the office 
-vide its office order dated 5.1.1978 issued ·under 
the signature of the Deputy Registrar of the High 
Court under Me.mo .t-:Jo. 95-152 dated 9.1.1978 
(Annexure 5) and mod1f1ed by the office order no 19 
dat~d . 7.4.1978 under the signature of the Deputy 
Reg1strar under .Memo No. '4489-4527 (Acctts.) dated . 
21.4.1978 (Annexure 5/1) promoted petitioner nos 1 
to 37 and ,respondent ~')OS . 5 to 7 to the selecti.on 
grade. It will be conventent to quote here Annexure 
5/1·. It reads as follows: 

. "IN THE HIGH COURT OF JU.DICATU.RE 
AT PATNA · , 

. Office Order No. 19 dated 7.4.1978. ~ · 
(A) In continuation of Court's memo No 

96-! 52 Accounts dated 9.1. 78 the followin · . 
ass 1stants are also promot~d to the posts 0~ 
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selection grade assistan~ in the scale of pay of 
Rs. 505-15-565- 20;665 with effect from the 
dates mentioned against their names . 
. 1: Sri Sarjug Paswan .. 1.3. 77 
· 2. Sri Prem Chand La I .. 1.3. 77 

3. Sri Raman and Prasad .. 19. 1. 78 
4. Sri Mahendra P-ratap Mishra .. 3.4. 78 
· (B) Sri Sarjug Paswan will get the first 

.post of the 4 7 vavancies besides the first three 
already promoted earlier from and after 1.3.77 
against the Scheduled caste quota. His 
position in the gradation list of selection grade 
assistants will be just below Sri Barun Kumar 
Bhattac-harjee and just above Sri Sheo Muni 
Ram . Sri Prem Chand Lal will get the 8th of the 
4 7 vacancies besides the first three already 
promoteq earlier from and after 1.3. 77in his 
position in the gradation list will be just below 
Sri Bindeshwari Pd. Sinha and just above Sri 
Shyam Nandan Thakur; Shri Ramanand Prasad 
and Sri Mahendra Pratap. Mishra will lose their 
respective· _positions . by the persons below 
them already promoted under office order no. 
1 dated 5. 1. 7.8 and so their position in the 
gradation list of selection grade assistant after 
promotion under this order will be just below 
Sri Janardan Pandey in the order as aforesaid 
i.e. Sri Ramanand Prasad. and Sri Mahendra· 

. . Pratap Mishra. " 
A perusal of · this annexure will. show that 
respondent no . 5 was promoted to the first post of 
the 4 7 vacancies; besides the first three already 
promoted earlier and his p·osition in the gradation 
list of the selection grade assistants was fixed just 
below Barun Kumar Bhattacharjee and just above 
Shri Sheo M uni . Ram, respondent . no . 6. Shri Prem 
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Chand Lal· (respondent no. 7) ~as to ge_t the 8th 
post of the 47 vacancies; bes1des the f1rst thre.e 
already promoted earlier from and after 1._3. 77 ~nd 
his position in the gr;adation. list was . f1xed JUSt 
below Shri Bindeshwan Pd . S1ngh and JU.st ~bove 
Shri Shyam Nandan Thakur. The result of f1xa!1on of 
the position of responde_n_t nos. 5 . to 7 Jn the 
gradation list was that pet1t1oner nos. 1. to 37 were 
adversely affected. A representation ·dated 
17.1 .1978 was, · therefore, filed by .Petitioner no .. 1 .. ) 
and others. That representation , 1t appea~s.· w~s 
rejected and the petitioners were informed of th!s 
by· the order as contained · in Annexure 7 to th1s 
application. · · . 

5. The arg~ment of Mr. G~ne~h Pd . . Singh !h~t~ 
selection grade 1s not a promotiOn 1n serv1ce as 1t IS 
in the same cadre and as such, Article 16 (4) of the 
Constitution of India is not attracted and .the 
.alternative argu.ment that since pr.ornotion to th~ 
selection · grade was . based entirely on . 
seniority-cum-fitness. there was no element ·of 
selec.tion and as such, the provision of Article 16(4) 
of the Consti~ution . is not attracted, is closely 
connected and can conveniently be disposed of. 
together. In ~upport of his argument, learned 
counsel referred to paragraph 26 of the decision in 
.the case o,t Genera,! Manager, Southern Railwav v. 
Rangachan (1). Th1s para9raph· no. 26 says : 6the 
advancement of the soc1ally ·and educationally 
backward classes requires not only that they should 
hav~ adequate representation in the lowest rung of . 
serv1ces · but that th.ey ~h~uld a:spire to secure 
adequate representation 1n · select1on · posts in the . 
serv1ces as well." Learned counsel ·submitted that 

. the Supreme Court has approved promotion to the 
;.t,o . 

(1) (1962) AIR (SC) 36. , 
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selection post in the service and not selection grade 
In the service. According to him, since selection 
grade is not a service, therefore, the promotion of 
respondent nos. 5. to 7 in preference to his seniors 
was invalid and as such, should be struck down. 
Learned counsel also referred to the decision in the 
case ·of State of Punjab v. Hira La/ (1) and urged that 
in· · this case the Supreme Court only followed 
Rangachari's case (supra) without giving any 
reason. That may be so but the position is that the 
Supreme .Court approved the promotion as 
Superintendent on the basis of reservation. Mr. · 
Additional Advocate· General in reply has said that 
reservation o.n non-selection post can also be made 
and in support of his submission, he has referred· to 
the decision in· the case of Akhil Bharatiya Soshit 
Kramchari Singh (Railway) v. Union of India (2). This 
d·ecision completely demolishes the argument of Mr. 
Ganesh Prasad Singh, ·.Mr. Justice Krishna lyer 
speaking for the Cc;>urt in paragraph 91 of his 
judgment has said "it was urged that Rangachari 
(supra) did not cover non-selection posts, and, 

·therefore, could not be an ·authority to sustain its . 
validity. There is no force in this submission." The 
promotion to the non-selection post which was on 
the basis of seniority-cum-suitability was upheld . · 
Learned counsel also referred to the decision in the 
case of State of Kerala v. N.M. Thom_as (3j in support 
of the plea that Article 16(4) of the Constitution does 
not cover cases of promotion, as, according to him, 
it ·applies only in cases of initial appointment. He 
referred to paragraph ·118 at page 426 of the report. 
It reads as follows: 

(1) (1971) AIR (SC) 1777 
(2) (1981) AIR (SC) 298 
(3) (1976') AIR (SC) 490. . . 
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"When citizens .are already' employed in a 
particular grade, as · Government servants, 
considerations relating to the sources fror:n 
which they are drawn loose much of the1r 
importance . As public. servants of th_at .grade_ 
they could quite reasonably and log1cally, be 
said to be long to _one . crass, . at · le~st for 
purposes of promotion 1n public ,serv1c_e for 
which there ought to be a ~eal equal ity. of 
opportunity', if we are to avo1d he~rt b_urn1n_g 
or a sense of injustice or frus~rat!on 1n th1s · 
class. Neither as members of th1s smgle cla_ss . 
nor for purposes of the equality of opportun1ty 
which is to be afforded to this class does the 
fact that some. of them are also members of an 
economically and -socially backward class 
continue to be material, or, strict ly speaking , 
even relevant. Their entry · into the same 
relevant class as others must be deemed to 
indicate that they no longer suffer from the 
handicaps of a backward class: For purposes . 
of Government service the source from which 
they are drawn . should cease to matter. As 
Gover~ment servants they ·would , strictly 
speakmg, form only one class for purposes · of · 
promotion." , ' . 

This passage really' does not help th·e petitioners as 
it was .the view of Mr. Justice Beg alone and not a · 
majority view. For these reasons, I do not find any 
merit in the argument of Mr. Singh . · · 

6 . The next . ~rgume~t advanced by learned 
counsel for the pet1t1oners 1s th·at respondent nos 5 

. to 7 were jun_iors to the petitioners and on promoti-on· 
. to the selec~1~n grade they h_ave been. made seniors 
to ~he pet1t1oners. Ac_cord1ng to him, th is was 
aga1nst the general pr_mc1ple that if a number of 
persons are promoted 1n one tra~saction then their 
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seniority in the lower cadre is carried on promot.ion. 
Learned counsel also referred to a Government 
Circular, which substantially supports him. But it is 
significant to mention that this Circular has not been 
adopted by the High Court. under Article 229 of the 
Constitution of lnd1a, rather a roster has been drawn 
up and in that roster it has been determined as to 
which vacancy .will be open and wh.ich will go to a 
member of the Scheduled Caste or to a member of 
the · Scheduled Tribe. That roster has been framed 
under. Article 229 of the Constitution of India and, 
therefore, the promotion of the employees of the 
t-ligh Court will be made in accordance with that 
roster. The very idea of drawin~ up of a roster is to 
depart from the . general princ1ple that seniority in" 
the lower .cadre . must be reflected on promotion 
also. Therefore , the argument of Mr. Ganesh Prasad 
Singh that the gradation list in the selection grade 
does not determine the seniority of respondent nos. 
5 .to 7 cannot . be accepted. Mr. Ganesh Prasad 
Singh, while arguing on the logic of roster said that 
in · certain cases the roster may lead to absurd 
results. According to him, therefore, the system of 
promotion by roster should be given a go by. In that 
connection, learned counsel posed a problem (which 
does not arise on the facts of this case), which I am 
discussing as learned counsel insisted. He said that 
if in a g1ven case there are five vacancies and 
according to the roster, the first post is reserved for 
a member of the · Scheduled caste and in the 
grad(!tion list from which promotions hc;:tve to be 
made, .the 1st·, 2nd, 4th, 5th, 6th , and 7th are not 
members of Sche0uled caste; whereas the 3rd ahd 
the 8th are the· members of . the Scheduted caste, 
then according to him, the 8th candidate, who is a 
member of the Scheduled caste will be promoted to 
the first post and then the first, second, third and 

' 
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fourth persons will be promoted after him. Accord!ng 
to learned counsel therefore, the person occupymg 

. the 8th position in the gradation ·list will become 
senior to · the other member of the schedule caste , 
who was . occupying the third posit ion and was 
promoted on the basis of seniority and not on the 
basis of reservation. I do not think, learned counsel 
i.s correct. If the · first post, according · to the roster, 
is reserved· for a member of the Scheduled caste 
then the member of the Scheduled · caste, who was 
occupying ·· third position in the gradation list will be 
promotecf first and then the remaining . four 
promotions will go to non-· scheduled caste persons, 
who were occupying ser ial nos . 1, 2, 4 and 5. The 
member of the Scheduled caste who was occupyi"ng 

. 8th position in the gradation list will not be 
promoted at all.. ' . 

7. For the reasons discussed above 1 do n·ot 
find ·any merit in the application which is dismissed 
but without costs . · · · ' 

Uday Sinha, ·J . - 1 agree. 
Brishketu Saran Si'nha, J. - 1 agree. 
R.D. Application dismissed . 
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Before S.S.Sandhawalia, C.J. and A.K.Sinha, J. · 

Sk. Mohammad Osaid and others* . 

v. 
\ 

Sk. Abdul Wahid and others 

aihar · State Legal . Aid Scheme, 1981-
paragraph 21 of ,chapter VII, scope and applicability 
of-. benefit of exemption from court fee to 
economically weaker persons having . an income of 

.less than .Rs. 4000/- under Government notification 
no . S.O. 1207 dated 19th August, 1981...:.. whether can 
be defeated by· clubbin[J togetl7er of the Individual 
incomes of the co-plai,nt1ff~ of a suit. 

The individual income of the co-plaintiffs of a 
suit cannot be clubbed together to deny them the 
benefit of exemption of court tea admissible under 
Government notification no. S.O. 1207 dated 19th 
August, 1981' for grant of legal aid. · 

The plain· .object of the ·tra.mers of the -Bihar · 
State Legal Aid Scheme, 1981, rs that the person 
belon·gin~;J to the class of financially weaker section 
irrespectrve of caste or, religron should have the 
benefit of legal aid and consequent ex.emption from 
"' Civil Revision Nos. 3.80 and 381 of 1983. Against orders of 

'Shrl S.N.P. Sundiuka, Subordinate Judge, East Champaran, 
·Motlharl, dated 5th February, 1983. ' ' 
C.A. 381/83: Sk. Md. All and ors ... . Opp. Party. 
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the pay~ent of court f~e · for the basic .riQht of 
access to justice . Once a person comes ~1th1n t~e 
said ambit there seems t0 be no \eason .to Cleny h1m 
the benefit because of the fortuitous. c1rcu.mstanee 
that he may have a joint cause of. act1on w1th other 
co- plaintiffs with the consequential result that the 
total of the income of all of them may swell above 
As . 4000/- .• lt is to be conceded that because of the 
proviso to paragraph 21 of the .Scheme even though 
a hundred persons belonging to the Scheduled 
caste or. the · Scheduled rribes or the class of 
landless person.s were to join . together as 
co-plaintiffs, they would not be denied the benefit of 
the- exemption irrespective of the total income of c;tll 
the co-plaintiffs. No rationale could be pointed out 
which, on the other hand, wou ld justify that in the 
identical situation such a denial should take place 
with regard to the class of economically weaker 
persons having an income of less than As. 4000/­
merely because they happen to be co-plaintiffs . 
· There seems to be no reason ·that for merely 
bringin!J .a joint su"it on a joint cause of -action· within 
the s p1r_1t of the rule of- avoiding m u.lti pI icity · of 
proceed1ngs, the •co-plaintiffs should be penalised. 
~md .denied the right to claim exemption from court 
ree llb.~raii,Y extended to, them by a beneficient piece 
of le,91_slat1on to .advance t~-~ directive principles of 
prov1d1ng legal a1d to the c1t1zens . The provisions of 
the notification along·. with paragraph 21 of . the 
Scheme must be reacf m a manner which advances 
the larger purpose and does not frustrate the same. 

Applications by the co-plaintiffs : petitioners . . 
The · fac!s of t~e case material to this report 

and set out 1n the JUdgment of S .S. S .a~dhawalia, 
C.J . 

The case in the first . instance was placed 
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before A. K. Sinha, J . s itting singly who referred it t-o 
a Division Bench. 

On this reference . 
. Messrs Md. Wasi Akhtar, Sirajul Hoda · and 

Farooque Moazzam fo r the petitioners . . 
· Messrs C.K.Sinha , G.P. I, with Ram Krishna 

Prasad in C.R. 380/83 and Anjani Kumar Sinha in 
C. R. 381/83 for the Opposite Party. 

'· S.S .Sandhawalia , C.J . - Whether the benefit of 
exemption from court-fee (to the financially weaker 
section of litigants) as a step in the regal aid 
admissible under Government notification no . S.O. 
1207 dated 19th August , ·1981 can be defeated by 
clubbing together of the individual incomes of the 
co-plaintiffs of a suit , is the signif icant question 
which has necess itated the reference of these two 
connected civil revisions to the Division Bench. 

2. The facts are riot in · dispute and may be 
briefly noticed from S.K. Mohammad . Omaid and 
other.s v. Sk. Abdul Wahid and othe-rs (C.R. 380/83) . 
The three · petiti.oners had preferred a t itle suit for a 
decree of possession seek ing the eviction of the 
defendants and for mesne profits pendents lite and 
other ancillary reliefs . Therein they filed a petition in 
the trial court seeking exemption for the payment of. 
court-fee in the suit on the ground that the individual 
income of each of the co-plaintiffs · d id not exceed 
Rs. 4000/-' .only and they were , therefo re, ent itled to 
the benefit qf the exemption under Notification no. 
S.O. 1207 dated the 19th August, 1981. They also 
filed certificates of their income granted by th.e 
Anchal·. Adh ikari , Dhaka, in support of their claim . 
These certificates indicated· that the incomes of · 
petitioners no . 1, · 2 and 3 were Rs. 2700/- , Rs . 
2600/- and . Rs . 2500/- only respectively. This 
application was, however~ rejected by the ·learned 
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Subordinate Judge . (vide order· dated 5th . of 
February, 1983) wherein he patentlY, _took the v1ew 
that the incomes of all th-e three pet1t1oners were to 
be clubbed to"gether and sirice the total would c~me 
to more than Rs. 4000/- they would not be ent itled 

·to . the benefit of exempti'on. He accordingly directed 
the petitioners to file the court-fee by the 16th 
February, 1983. . · . 

3. Aggrieved thereby, the petition.ers . have 
come up· by way of these civil revisions. They came 
up ori~;pnalfy before ·my- learned Brother, A. K. Sinha, 
J ., sitt1ng singly. Notic1ng that the point involved was 
one of great public importan~e. which needed an 
authoritative decision , the ·matter· has been referred 
to the Division Bench. · 
· · 4. The learned counsel for the petitioners 
forcefully projected his submission that the statutory 
provisions applicable do not warrant the .clubbing of 
the income of all the co-plaintiffs for the purpose of 
giving the benefit of exemption from court-fee. - It 
was contended that the · inc::ome of the ind ivid-ual 
plaintiff alone has to be conside-red and the mere 
fac~ that beca~se of the .]ointness of the cause of 
!=lct1on the su1t has been brought together, is 
Irrelevant for the grant or refusal of the benefit to 
such exemption. · . 

5. Herein . the issue has to be ·inevitably 
examined . against the . back-drop of · ·the recent 
developr:nent of social consciousness for providing 
l~gal . a1d to the traditionally ' weaker as also 
fmanc1ally poorer sections of the society iri order to 
ensure that they are not denied access to justice. 
The larger concept of legal aid has now come to be 
so .well accepted that ·it would be · unnecessary to 
elabor~t~ thE;l same_. F_or Ol;lr purpo~e it would suffice 
to ment1on that w1thm th1s JUriSdiction a statutory 
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scheme for providing legal aid was promulgated as 
'Bihar State Legal Aid Scheme-, 1981 (hereinafter to 
be referred to as the 'Scheme') . Paragraph 21 
Chapter VII of the Scheme in terms provides as 
follows:-

Persons eligible for aid ·_ . . 
"Legal aid or advice may be give·n to all 

persons · who are bonafide residents of the 
State of Bihar and whose total annual income 
from ·all sources, whether in cash or in kind or 
partly in cash and partly in kind , does not 

. exceed rupees 4,000: 
· Provided that the limitations as to annual 

income shall not apply to persons belonging to · 
· Scheduled Castes and Scheduled Tribes and 

landless persons ." 
6: It would appear that the provision aforesaid 

and the Scheme were given · formal legal shape by 
the promulgation of the Ordinance in 1982. Later on 

· th·e same has been given final legislative sanction by 
the Bihar State Weaker Section Legal Aid Act, 1983 
(hereinafter to be referred .to as the 'Act'). Therein .. 
section · 17 which corresponds to the earlier 
paragraph 21 of the Scheme is enacted in the terms 
following: · · · 
Persons eligible for aid: 

· "Lega;l aid or advice· may be given to 
persons who are bonafide residents of the 
State of Bihar and whose total annual income 
from all sources, whether. iri cash or in kind, 
does not exceed rupees 5,000/-: 

Provided · that the limitation as to annual 
income · shall· not apply. to infirm persons or 
persons belongir)g to· Scheduled Caste and 

. Scheduled Tribe and landless persons." 
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. 7. It was common ground bef~re us th.at the 
nbtificatio n which calls for constructron was rssued 
prior to the Ordin'ance and t~e Act . R.eference 
therein to persons eligible for ard has obvrous and 
patent connection with paragraph 21 of the Scheme. 
Since the whole controversy turns on the language 
of the notification , and Paragraph 21 'of t.he· Scheme 
it becomes necessary to notice the same rn extenso: 

"Notification under Court Fees Act 
The .19th August, 1981 

S. 0. 1207 - In exercise ·of the power 
conferred by section 35 of the Court Fees Act , 
1970 (VII of 1970) ·in its application for the 
State of Bihar, the Governor of Bihar is pleased 
to make the remissions hereinafter set-forth . 
namely : ~ 

(1) To remit the Court fee, Process Fee and 
· Vakalatnama fee for persons belonging 

to Scheduled Castes, Scheduled Tribes, 
Landless Persons and such other 
persons whose annual income does not 
exceed . Rs. · 4,000/- . (Rupees four 
~.housand) .who are e.ligible ' for legal aid 
m the entrre State rn accordance with 
s·ection 3 of Bihar Act 20 of 1977 the 
Court Fee (Bihar Amendment) Act, 1S77. 
By Order ol the Governor· of Bihar · 

B. K. Singh, Spl. Secy:" ' . 
- 8. _ l.n vi.ew of the somewhat plain language of 

. the .n<?trfrcatron .and the mosaic of the statutory 
provrsrons grantrng legal aid in which it . stands 
embed~ed ! we had cal.led upon the respondent-State 
to clarr-fy rts stand wrth regard to the basic issue 
which falls for adjudication, namely whether the 
income of the co-plaintiffs is to be clubbed for the 
purpose of the exemption of court-fee therein or 
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whether the benefit should accrue to them on the 
ba,sis of their individual income. Somewhat 
surprisingly a constricted stance was sought /to be 
taken on behalf of the State by its learned counsel 
to the effect that the income of the co- plaintiffs 
must be · clubbed and not to be considered 
separately. To buttress this stand Mr. C. K.Sinha 
learned counsel for the respondent-State attempted 
to contend that .the coourt 0 fees being a matter 
affecting the revenue of the State.. must be 
construed strictly and in cases of doubt where two 
constructions are possible; one in favour of the 
State should be adopted. This submission, apart 
from ·being unacceptable, seems . to be. directly 
contrary to the binding observations of their 
Lordships of the· Supreme Court: This matter seems . 
to have been amply set at rest in the case of Diwan 
Brothers v. Central Bank of India, Bombay & others 
(1) with the following observations:- · 

"Even ·apart from these considerations, it 
is well settled that in case of a fiscal statute 
the provisions must be strictly interpreted 
giving every benefit of doubt · to the subject · 

. and lightening as far as possible the burden of 
· court-fees on the litigant. Thus where an 

<,3djudication given by a Tribunal could fall 
within two provisions of the Court Fees Act, 
one of which- was onerous for the litigant and 
the other more liberal, the .Court would apply 
that provision which was beneficial to the 
litigant." " 0 

9. Now as a necessary corollary to his main 
submission Mr. C.K.Sinha had also contended · that 
wherever exemption from _ court fee was granted by 
the State in its largesse, the same must again be 

(1} (1976} AIR (SC) 1503. 
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narrowly construed a~d be tilted. i.n favou.r of the 
State. Once the binding observations abo~e are 
noticed, ·this corrollary must also fall ~lo~g ~1th the 
main theorem. This, apart, the submiSSIOn IS also 
rebutted by direct precedent in .the case -of .Mohan/al 
Gangully and others v. the State of West Bengal- & 
others (1) wherein it has been qbserved as und.er:-

"Beneficial construction in the · present 
context is sought to be made_ by .Putting a curb 
on the· fiscal statute and 1n . favour of 
exemption. It is an accepted proposition that 
where an exemption is ' conferred by a statute 
by an exemp~ion clause , th.at. clause is to be 
interpreted II be rally and 1n favour of the 
assessee but ·of c.ourse, it must always be 
without involving any variance to the . langu.age 
used."- · . . 
10. In fairness · to Mr. C.K.Sinha ft mu.st also be 

noticed that he repeatedly harped on his fears that 
the . claim of exemption must be a · bonafide one and 
the provision should_ not . be abused by .litigants for 
the purfose of evad1ng court fee and depnving the 
State o its fair · revenue. Now it is axiom,atic· that the 
factual basis of the claim for .exemption must be well 
established. But herein · there is ·no doubt which is 
even remotely raised with regard to the income duly 
certified for each individt,~al co- plaintiffs .. The court 
~el~~ wa~ not even remotely. s~eptical · of · the 
md1v1dual mc<?me of the co-pla1nt1ffs , but having 
accepted the same has proceeded on the basis. of 
arithmetically adding them up for holding that ·the 
income ·at all the ·three co-plaintiffs would exceed 
the sum · of ~s. 4000(- .· presC?ri~ed. by law. 1 may 
observe that 1n the rev1s1onpl JUriSdiction it is hardly 
apt and there appears not the least grou.nd to enter 

(1) (1978) AIR (Cal.) 12. 
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in the thicket of controversy with regard to the 
factual aspect · of the income of each co-plaintiffs as 
assessed . Equally, I may notice the well known 
cannon of c~nstruction that the mere fact that a 
provision m•Y. •e capable of abuse is no ground for 
deviatin·g· frortl its plain language and the basic 
norms' of interpretation .therefor. Indeed, as has 
been ofte1 sa i ~. there can hardly be a provision 
which is not capable of misuse · in _ cleverly 
manipulating hahds. But that is a factor irrelevant to 
the is~ue of the construction of a statute. 

11 . With the afqresaid background one may 
now · proceed to analyse paragraph 21 of -the 
Scheme, along with the notification issued 
the.reunder to gffectuate the said purpose . lr is plain 
that the _ be"efi1 sought to be given herein is to four 
distinct classes; · .. 

(i) Members of Scheduled ·castes ," 
(ii) Members of Scheduled Tribes, · 
(iii) Landless persons & 
(iv) , , Persons · whose total income from all 

sources does not exceed As . 4000/-. 
· From the proviso to paragraph 21 . it is plain 

that as regards the first three clauses the income 
qualification is irrelevant; that is to say that even 
though a specific person belonging to Schedule 
Castes dr the Scheduled ·Tribes 6r landless persons · 
is having an income above Rs . 4000/- per annum he 
is nevertheless entitled to the benefit of exemption. 
This is apprently on the ground of the traditional 
backwardness . of these castes and classes. The 
somewhat modernistic concept of affording similar 
benefit to the financially weaker persons who live 
below the poverty _line is effected by the newly · 
added class IV with the income qualification of 
Rs .4000)-. The plain object of the framers herein is 
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that the person belonging to this clas-s of finan~i~lly 
weaker section, irrespective of. -caste or r_el1g1on 
should have an ident1cal benefit of legal a1d and 
consequent exemption from the paym~nt . of 
court-fee for the basic right Of acc.~SS to .JUStiCe. 
Once · a person comes within the sard ambit the.re 
seems to be' no reason to deny him the . benefits 
because of the fortuitous c ircumstance that he may 
have a joint cause of action ·with oth-er .co-p laint iffs 
with the consequential result and . the total of the 
income of all of them may swell above Rs . 4000/-. It 
has to be con·ceded before us that because of the 
proviso to paragraph 21 even though a hundred 
persons belonging to the Scheduled Castes or ·the 
Scheduled Tribe or the class of landless persons 
were to join together as co- plaintiffs, they wouiP. 
not be denied the benefit of. the ·exemphon 
irrespective of · the total income of all of the 
co-plaintiffs . No rationale could be pointed out 

·whi,ch, ·on the other hand, would justify that in the 
identical situation such a denial should take place 
with regard to the IVth class of economically weaker 
persons having an income of less than Rs. 4000/­
merely because they happen to be co-pla intiffs . 

12. The issue . deserves examination fr.oni 
another · angle as well.• It is plain that if one of the 
~o-plaint.iffs was to br ing the _ su it ir:'dividually arid h is 
mcome 1s below the prescnbed l1mit he would be 
obviously entitled to the benefit ·of e'xemption The 
end result woul.d be th_at if all ~he three co-plaintiffs 
herem were to bnng !h~1r respective suits 
separat.ely, eac_h would be _ w1th rn the qualification for 
exemption. It 1s· wellknown that the law wishes to 
trow~ or.~ multiplicity of proc~e_dings and , in terms 
pro_v1des for, and perm1ts, JOinder of causes of 
ac_t10~ .. Th~r_e se~ms n~ _reason -that for merely 
brrng1ng a JOint su1t on a JOint cause of action ·within 
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the spirit of the rule . of avoiding multiplicity of 
proceedings, the co-plaintiffs should be penalised 
and . ·denied the. right to claim exemption from 
court-fee liberally extended to them by a beneficient 
piece of legislation to advance the directive 
principles of providing legal aid to the citizens. 

13. Lastly, reference to the preamble of the Act 
is also not less instructive . This is in the following 
terms :-

"AN 
ACT. 

. · TO - EXECUTE DIRECTIVE PRINCIPLES 
OF THE CONSTITUTION OF INDIA, TO 
EXTEND FREE LEGAL AID THE WEAKER 
SECTION OF SOCIETY AND TO . SAVE THEM 

· FROM . BEING DEPRIVED OF THE 
OPPORTUNITY OF GETTING JUSTICE OWING 
TO THEIR ECONOMICAL, SOCIAL 'AND OTHER 
INEQUALITIES." · 

It is plain from the above that the whole object is to 
advance the avowed purpose of providin'g legal aid 
to the weaker section of the society with specific 
reference to the economic inequalities, apart from 
the ethnic and social ones. Therefore the provisions 
of the notification along with paragraph 21 of the 
Scheme (which again closely corresponds to 
section 17 of the Act) must be read in a manner . 

. which advances the larger purpose and does not 
frustrate the same. It would be evident that if a 
somewhat'. hypertechnical stand sought to be taken 
on behalf of the· State were to be accepted then the 
very purpose ·of the liberal grant of l~gal aid and 
.exemption of .court-fee to the economically weaker 
section of the ~ litigant would be defeated by the 
mere accident of such person having a joint cause 
of action and his suing jointly. In consequence, it is 
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well settled that such an interpretation is not to be 
easily acceded to. ·· . 

· 14. To conclude:· the answ·er· to the question 
posed at the· outset is rendered in the negative and 
1t is held that the individual income of . the 
co-plaintiffs cannot be clubbed .together to. deny 
them the benefit of exemption of court fee under the 
relevant statutory provisions. for the grant of legal 
aid. . . . . 

· 15. Now applying the above, it is plain that the· 
court below did not remotely doubt the certificates 
of income granted br the Anchal Adtlikari with 
regard ·to the individua income: of the petitioners. It 
me~ely added up the income of the trree co­
plaintiffs to hold that the ·same was more \than the 
limit of Rs. 4000/- only. This it was not entitled to 
d_o. The order under revision is· •. tl:lerefore, plainly 
not sustainable and is hereby set as.ide and the 
revision petition no. 380 of 1983 is allowed with 
costs. · · 

.16. For_ identical reasons, Civil Revision No. 
381 of-1983, 1s allowed, with -costs. . 

A.K. Sinha, J_. - · .1 agree . 
. S.P.J. Application allowed . 
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Before S.S. Sandhawalla, C.J. and B.P.JhaJ J . 

. Shrimati Godawari-Davl* 

v. 

Shrimati Radha Pyari Devi and others. 

Code of Civil Procedure, 1908 (Act V of 
1908)- Order 32. Rule 15, scope and applicability 
of- persons not adjudged to be of unsound mind- a 
party to the suit, whether has right to challenge the 
soundness of mind or the mental ·capacity of the 
other party -and claim . an enquiry therefor-issue of 
unsoundness of mind of the parties, whether betwixt 
the court and the party and not-between the parties 
themselves- power, whether wholly vested . in the 
court an.d discretionary. · 

In a . case where there is no adjudgement of 
unsoundness of mind, a party to the suit has no 
ri{ilht or ' locus standi to challenge the soundness of 
m1nd or the mental · capacity of the other party and , 
claim an enquirY. . therefor under Order 32 RuJe 15 of 
the Code of Civil Procedure. - . --

. An analysis of Order 32 Rule .15 of .the Code of 
Civil Procedure would plainly indicate tha~ it deals 
with the two distinct classes . of persons. Firstly, it is 
applicable in its strictness to persons who have 
• Civil Revision No. 673 of 1982. Against an order of Shrl K.N. 

Singh, Subordinate Judge, 1st Court, Muzaffarpur, dated the 
16th April, 1982. 
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been adjudged to be of unsound mind. The ~econd 
category is that of persons who are: not so adJudged 
but those whom the court may fmd as · u~a~le . to 
pr'otect their interest because of any mental tnf1rm1ty. 
In the second category of case~ t~e is~ue _of 

· unsoundness of mind of the part1es IS pnfmarlly 
betwixt .the court and the party and is certami,Y not a. 
lis · betwixt the parties themselves. The legislature 
has conferred a larger and paternal power on the 
court to see that each party has the capacity to 
safeguard its legal necessity and is in no way 
handicapped by reason of any mental infirmity. It is 
equally significant to notice that this broad based 
power extends in cases of any mental infirmity and 
not necessarily in a case of person being of 
unsound. mind altogether. This · beneficial and, 

· indeed, paternal power is wholly· vested in the court 
and it is in its d1scretion alone, where it finds that 
any one of the parties is suffering from a weakness 
of mind, to ~Jroceed for taking steps to -safeguard 
the interest .of such a party. . · · 

A.S. Mohammad .Ibrahim Ummal alias Shahul 
Hameed Ummal v. Shaik Mohammad Marakayar and 
another (1)-relied on. · . , 

DevvuriRami Reddi v. Duvvudu Papi Reddi and 
othe~s (2), _Duvvuri Pap Reddi and others v. Duvvurl 
Ramt. R~ddt_(3), .and_ Ramr;obind Singh v. Sital Singh 
(~)-dts~tngwshed . . Ktlambt Venkate Rangacharyulit v. 
ktlambl Gopalaknshnamacl1aryulu and others (5)-
referred· to. . . , . •. 

(1) {1949) AIR (Mad.) 292 

(2) (1963). AIR (Andhra Pradesh) 160 
(3) (1969) AIR' (Andhra Pradesh) 362 
(4) (1926) AIR (Pat.) 489 
(5) (1962) AIR ·(Andhra Pradesh) 110. 
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Application by the defendant. 
The facts of the case material to this report are 

set out in the judgment of S.S .Sandhawalia, C.J. 
· The . case in the first instance was placed 

before B.P.Jha, J, sitting singly who referred it to a 
Division Bench. · · 

On this reference . 
S.S.Sandhawalia, C.J. - Whether a party to the 

suit has the right to put the sound11ess of mind of 
the opposite party (not already adjudged to be of 
unsound mind) 1n issue and c.;idim an enquiry 
therefor under Order 32 Rule 15 of the · Code of Civ11 
Procedure, is the somewhat ticklish question arising 
in this civil revision .~ which has necessitated this 
reference to the Division Bench. 

2. The facts are not· in serious dispute. The 
plaintiff opposite party had in!?tituted the title suit for 
partition of her one- fourth share in the su it 
properties, wherein she later brought an application 
for · an injunction . It would appear that a detailed 
show cause was filed on behalf of the defendant 
petitioner · against the said application and in 
paragraphs 33 , 34 and 35 thereof a stand was sought 
to be taken that the plaintiff had lost her mental 
powers and was unable · of protecting her legal 
mterests and.~ therefore, the suit should have been 
brought by her next friend. Later a cryptic application 
purporting to be under Order 32 Rule 15 of the Code 
.of Civil Procedure was brought on behalf of the 
defendant petitioner claiming that unless an enquiry is 
made with regard to the ·mental capacity of the plaintiff 
the suit could not proceed any further. 

3 . The matter came up before the learned 
Subordinate Judge below on the 16th of April, 1982 
when the sole plaintiff Shrimati Radha Pyari Devi 
was present. !he court apparently questioned her to 
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test her mental . capacit.y and found ,her. to be . of 
wholly sound mind and ih no way . 1ncapa.ble, by 
reason of . any m-ental infirmity, O; . pro_tectmg, . her 
legal interest. Consequently he reJ~C?t_ed ~he 
application and proceeded to try the' .1njunct1_o~ 
matter. Aggrieved by the said or'der, the. prese.n~ CIVIl 
revision petition has been preferred, wh1ch ong1nally 
came up before my learned Brother B .. P.Jha s_itting 
singly. Noticing the significance of the . ~~~ue 
involved, the matter . was referred to the D1V1s1on 
Bench. , . . 

· 4. Mr. Ghose appearing fc:>r the petitioner first 
claimed that there was an inherent right in a party to 
the · suit to question the soundness of mind of the 
other party. It was the claim that . unless it is so 
done, the party will be at the risk of losing the fruit 
·of litigation if rater on it was discovered that one .of 
the· parties was of unsound mind. Consequently the 
stand was that _the issue of the soundness of a 
party's mind, if raised, must be trie·d s a preliminary 
1ssue before proceeding further. In any case the 
stand was that there . must be a regular enquiry 
u.nder Order 32. Rule 15 whi.ch would envisage 'the 
nght of the par.t1es to the su1t to lead evidence and 
the exa.mination of exF.ert witnesses etc. According 
to the [e.arned counse , the applicati_on preferred by 
the pe~1t1oner cou ld not be summarily disposed of by 
the trial'cC?ur.t on the question of the mental capacity 
of. the pla1.nt1ff o.ppos1t~ pa~ty; Reliance ·was· placed 
on Devvun Ramt . Reddt v. Duvvudu Papi Reddi and 
others (1 ), Ramgobind Singh v. Sit a/ Singh (2) and 
Duvvuri Pap Reddl and others v. Duvvuri Ra.mi Reddi 
(3). . . . . 

(1) (1963) AIR (AP) 160 
(2) (1926) AIR (Pat.) 489 
(3) (196_9) AIR (AP) 362. 
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. 5. The true impo.rt of ·rule 5- can be best arrived 
at after noticing the broad scheme of Order 32. This 
de-als compos1tely with - the suits by or against 

, minors and persons of unsoun"d mind. The preceding 
· rules 1 to 4 are by and large couched in language 
pertaining primarily to the case of minors. However, . 
rule 15 makes the preceding rules 1 to 14 barring 
rule 2A apply to persons of unsound rP.ind mutatis 
mutandis: It must be borne in -mind .that rules 1 to 14 
do not necessarily become applicable in their full 
strictitude to the cases of persons of unsound mind 
because of the express language employed in rule 
.1-5 to the effect that they would apply in -so f~r as 
may be. Since the issue herein must primarily turn 
on the language of rule 15, the · same -may be first 
read: · 

"15. Rule 1~ to ·14 (except rule 2A) shall, 
so far as may be , apply to persons adjudged., 
before _-o·r during the pendency-of the suit , to 
be of' ' unsound mind and shall also apply to 
persons who,- though not so adjudged, are 
found by the Court on enquiry to be incapable, 
by reason of any mental infirmity, of protecting 
their interest when suing or being sued." 

An a·nalysis of the rule would plaintly indicate that it 
deals w1th two distinct classes of persons. Firstly, it 
is applicable iri _.its strictness to persons who h_ave 
been adjudged to be _of unsound mind. - This, inter 
alia, has obvious reference to the provisions of the _ 
Indian Lunacy Act. Such adjudgement may be either 
befor·e or -during the pendency of - the suit . 
Therefore, persons adjudged to be of unsound mind 
are a cla.ss by th~m~elves. The second category is 
that of pers-ons who are not ·so adjudged but those 

:. whom the court may find · as unable to protect their 
inter~~t b~cau_se _of any mental infirr:nity. This plain 
clas.s1f1cat1on 1s mdeed patent f_rom the prov1sion 
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and has been presidentially . so held _).n · A.S. 
Mohammad Ibrahim Ummal a11as Shahu./' Hameed 
Ummal v. Shail< Moh.ammad Marakayar and another 
( 1). . . 

"That is to say, this rule (Order 16 Rule 
1 7) also, as does . ~- 15 of 0 .32, draws: a 
distinction between the tw<:> classes of 
·person~. persons who were already adjudged 
of unsound mind and persons who were not so 
adjudged." / -
6 . It is. common ground that herein we ar.e not 

dealing with the category of persons adjudged to be 
of unsound mind .' Tha·t different considerations 
would be attracted in · their case -is patent ~nd, 
therefore, this category may, for all purposes, be left 
altogether . apart. Adverting now to the second 
category, it seems rlain that the · issue {)f 
unsoundness of mind b the parties in this class is 
primarily betwixt' the court and the party and is 
certainly not a lis betwixt the parties themselves . 
The legislature in its wisdom has conferred a larger 
and paternal power on the court to see that each 
party has the, capacity to safeguard its .legal 

· necessity and is ·in ·no way handicapped by reason 
of ~ny ment~l infirmity. It is eql:lally significant to 
not1ce that th1s broad based power. extends in cases 
of .any ' mental infirmity ~nd is · not' necessarily 
governed by the extr.eme situation of a person being 
of u~s~und mi~d altogether. To my mind, this 
benef1c1al -and, Indeed, paternal power is wholly 

. vested in the court and it is in its discretion alone, 
where it finds that' any one of the parties is suffering 
from a weakness of mind , to . proceed .for taking 
steps to safeguard the interest of such a party. To 
use the language of another jurisdiction. namely, 

(1) (1949) AIR (Mad .) 292. 
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that of contempt, the lis herein is betwixt the court · 
and such a party and not betwixt the opposite 
parties as such. As has been said in that 
JUrisdiction., · the issue of contempt is primarily 
between the court and the contemner and even more 
so under Order 32 Rule 15 in its second category. It 
is a matter entirely ·between the court and the party 

. alone and nobody else has any vested interest or 
right to agitate the unsoundness of mind of his 
opponent in this class. To put it tersely, it is 'not an· 
issue betwixt the parties and neither the plaintiff nor 
the defendant has the locus standi to challenge or 
question the soundness of mind of the opposite side 
and claim an · adjudication thereon at the very 
threshold. If this· were to be so permitted in this 
field, there would, perhaps, be no end to allegations 
and counter allegations in this regard and its misuse 
would be capable of working grave public mischief. 
· 7 . The cases· relied upon by Mr. Ghose are 

plainly distinguishable ., In both AIR 1963 Andhra 
Pradesh 160 and AIR 1969 Andhra Pradesh 362 

. (supra) _the suit had been brought by the plaintiff by 
his . next friend on the obvious allegation that the 
'plaintiff, because of . reasons of mental infirmity,_ 
·would not sue directly himself. Obviously in such a 
situation the issue of the mental infirmity of the 
party is thus brought into the field on behalf of- the 
party himself and ; if contested, must be gone into. 
Therefore, these cases by plaintiff through his next 
triend are on altogether different footing and have. 
no relevance to the pointed second category of 

· cases under Order 32 Rule 15 to which alone we a.re 
confined in the present case . AIR 1926 Patna 4.89. 
(supra) is a case not under Order 32 Rute 15 ~t all 
and pertains to the issue of .minority. under Rule 3 of 
Order 32. This indeed has little or no .re.l~vanee to 
the point which calls ior c.onsid~ration. · 
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B. In fairness to the learned counsel for the 
opposite party, it must be noticed that ·he sought _t9 
place reliance on Kila·mb Venkata Rangacharyulu v. 
Kilambi Gopa7akrishnamacharyulu aod others (1) . 
This case, however, is not directly attracted. because 
it arose u.nder the Lunacy Act. Under s~ct10n 62 of 

· the Lunacy Act with regard to the court s po~er _of 
directing mquisition,. it yvas_- h~.ld .-that · the £?1st~lct 
Judge would be justified m d1sm1ssmg an appl1cat1on 
for a claim of inquisition if he is otherwise satisfied 
that the allegation made therein· are baseless. ·.The 
observatio·ns tend to help th~ stand of the opposite 
party only by way of analogy. · · · 

9. To· conclude, the answer to the question 
posed at th~ outset is rendered in the negative and 
1t is held that in the second category of cases under 

· Order 32 Rule 15 where there is flO adjud.gement of 
. unsoundness of mind a party has no nght or )ocus 
· standi to ·challenge the soundness of mind . or the 

mental , capacity of the other party and claim an 
enquiry therefor. . . · . . 

1 o. Once it is· heid as above, · it .is obvious ·that 
the petitioner cannot claim any preliminary issue or 
an enquiry about . the sou ndnes.s of mind . or 

· ~therwise of the plaintiff. Equally· she has no vested 
nght to have ·an enquiry made in this context and to 

·lead evidence. generally or of experts for .· the said 
pu.rpose. As not_iced earlier,. in the second category 
1t 1s a paternal jurisdiction vested in the court and 1t 
may in its qiscretion choo·se to determine it , in a 
manner . it i~ best advised. The petitioner has ·no 
locus stand1 · to make any grievance with regard 
thereto . Even otherwise · the court took the 

· elementar-y precaution of examining the plaintiff and 
_g_uestioning her and thereafter has come to the 

(1) (1962) AIR (AP) 110 
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. conclusion that she suffers from no men tal infirm ity 
which . may incapacitate ,her from safeguarding her 
legal . interest. The revision petition, therefore, 
without merit a'nd is hereby dismissed with costs. 

B.P.Jha, J. - I agree . . 
S.P.J. Application dismissed. · 
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CIVIL WRIT JU~ISDICTION 

1985/April, 23. 

Before s.s. Sandhawalia,. C.J. and ·a.P. Jha, J. '· . . · . . . 
Dhanik La/ Mahto and others* 

v. 

The Additional Member, Board of Revenue and 
others. 

Bihar' Land Reforms ·· (Fixation of Ceiling Area 
and Acquisition -of Surplus Land) Act, 1961- (Bihar 
Act XII of 1962), sections 16(1) and 16(3) scope and 
applicability of- valid bonafide gift made by the 
anginal transferee before the filing of application 
for pre-emption- right · of pre·-emption, whether can 
be defeated. 

·The tenuous right of statutory pre.-emption 
under section . 16(3) of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of Surplus 
Land) Act, 1961, can be defeated by·a valid bonafide 
gift by the original transferee prior to the filing . of 
the application for pre.-emption. . · · 

The explanation to sub-section (1) of section 
16 in terms excludes inheritance, bequest ·or gift 
from the ambit of transfer under the said 'section . 
Therefore if a valid and genuine deed of gift is 
made, the same is obviously f!Ot pre-emptable under . . 
* Civil Writ Jurisdiction Case No. 2630 of 1980 . In the matter 

of an application under Articles 226 and 227 of the 
Constitution. 
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the statute .. Consequently, a· bonafide transaction of 
gift can legitimately aft.ect and deny a tenous claim 
to pre-emption. · 

Application by the pre-emptors. 
The_ facts of the case material to this report are 

set out in the judgment of S.S. Sandhawalia, C.J. 
· The case in the first instance was placed 

before a learned Single Judge who referred it to a 
Division Bench . • 

On this reference. 
Messrs · Balabhadra Prasad Singh and 

Shyameshwar Dayal for the petitioners 
' Messrs R.C. Sinha and Santosh Singh for the 

respondents , 
· S.S.Sandhawalia, C.J. - Whether the tenous · 

right of statutory pre-em~tion under section 16(3) of 
the Bihar Land Reforms Fixation of Ceil ing Area and 
Acquisition of Surplus and) Act, 1961 would be 
defeated by a valid gift by the origin·al transferee 
even before it matures by the regrstration of the 
document of . transfer, is the significant question 
arising in this reference to the Division Bench. 
·· · 2. The facts lie in a narrow compass . The land 

. in dispute was jointly sold by Srimati Laxmi Devi and 
Sri Ram a kant Jha respectrvely by the sale ·deed 
dated 25th of May, 1974 in favour of Mansukh Das, 
respondent no. 4. It is common ground that this sale 
deed was completed by the entry in the registration 
book or:t , the 17th of July, 1974. However, meanwhile 
after five days of the execution · of the sale deed the 
said respondent executed a deed of gift in favour of 
his two· sons - Bhuvanesh.war Das a.lias Bhonu Das 
and Bethu Das - on the 30th of May, 1974. This giff 
deed was duly reigstered and thus completed on the 
27th of .:July, 1974. It was after nearly six weeks 
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therefro~_. that on the 9th of September, .1974 the 
petitioners ·presented the application for_, re -e .m ptio n 
under section 16(3) of the Act. It was the1r cla1m t~a~ 
the gift - ~Y the anginal tran~_feree was not a genum_e 
transaction and was · only Intended to. defeat the1r 
right of pre-emption. The · quest1on of t~e 
genuineness of the gift deed was squarely put 1n 
issue before the Deputy Collector, Land Reforms. 
There as many as fourteen witnesses we.re examined 
apart from the documentary evidence adduced on 
the record . On a full appra1sal. thereof, it was held 

·. that the gift deed was a bona fide . transaction and 
the property having already been conveyed ·.to the 
transferee, the petitioners claim for pre-emption 
stood nullified. Aggrieved thereby, the petitioners 
preferred an appeal and after consideration of the. 
finding of the trial court, it was affirmed to the effect 
that tile transaction of gift was a genuine one an·d 
the appeal was rejected . The matter· was then 
carried before the Board of Revenue in -revision and 
the issue of validity of the gift deed- was pointedly 
raised .. The learned Additional Member Board of 
Reven.ue,- in . a considered . order, concluded as· 
under: . . · 

"There is hothirig before this court on the · 
basis of which this deed of gift could be 
considered 'illegal, invalid or fraudulent and 

·once the deed· of gift has been executed and 
disputed land t1ad been transferred to 0. P. and 
3, no _claim <:>f pre-empti_on u/s 16{3)· of the Act 
~~1n_, l1.e ag~mst the anginal purchaser O.P.A 

. . 3. · Mr. · Bal~~ciidra ~rasad Singh, learned 
counsel for the pet1t1~ners; 1n an able argum,ent, first 
attempted ~he _ uphill task of challenging th·e 
concurrer)t flndtngs of the ~hree. forums below about 
the genumeness of the g1ft deed . The contention 
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raised was that the transaction was a sham and an 
eye-wash, and we were invited to construe th~ 
document and peruse the evidence to reverse the 
view taken by the three courts . · 
· .. ·4. The submission though forcefully pressed is 
plainly untenable in the writ jurisdiction. It is neither 
desirable nor perhaps possible to construe evidence 
and ~o behind the concurrent findings arrived on 
quest1on of fact after appraisal of evidence by as 
many as three authorities below. As has already. 
been noticed, the Deputy Collector, Land R6iorms, 
apart from documents brought on the - record, 
examined · a mass of evidence including the 
testimony of fourteen witnesses for arriving at the 
conclusion that he did. Those conclusions were 
assailed and re-appraised by" the appellate court and 
duly affirmed. The learned- Additional Member of the 
Board of . Revenue also considered the issue and 
arrived at the finding of affirmance quoted· above. To 
my .mind, it is hcHdly possible to go behind the said 
finding without a fourth re-a.pprai.sal of-the evidence 
and, undoubtedly, that is a scope foreign to the writ . 
jurisdiction. The first contention, therefore; must fail. 

. 5. In fairness to the learned counsel · for the 
petitioners I must notice his reliance on Snook v. 
London & West Riding Investment Ltd. (1) in the 
.observations of Lord Justice. Diplock wittl regard to 
what constitutes a sham transaction. There can 
possibly be no quarrel with tile t·arger enunciation 
therein; but, as already stands. stated·, . three forum 
adverted to this aspect and were cate·goric that the 
gift· deed herein was gen-uine. The case is thus · 
plainly distinguishable. Similarly, the ·reliance. on 
Secy. of State v. Dadi Reddi Nagjah & another (2) is 

{1) (1967.) 1 AllER 518 , 
(2) (1919) AIR (Mad.) 467. 
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. not well placed. It was held therein that a nomina·l .o~ · 
a benami deed of ·sale execute~ by ~ per.so.n w1th 

· intent to defeat or delaf cred1tors 1s w1thm the 
mischief of section 4(b) ·o t~e ~rovincial Insolvency 

· Act. This case again does not m· any way advance 
the stance on behalf of the petiti.oners .. Equ~lly .t~e 
general principles of law enunciated m. Antsmtntc 
Ltd. v. Foreign Compensation (1) cann<?t 1n a.n.Y w,ay . 
aid or advance the ca.se . of the wnt pet1t1oners 
herein. · 

· 6. Lastly the contention raised· on behalf of the 
petitioners was that the right of · pre-emption under 
section 16(3) having once arisen cannot be defeated 
even by a val id subsequent gift prior to its maturity 

. by the registration of the original sale deed .. It was 
pointed out that . under. the Act this right matures 

· from the date of the registration of the document of 
transfer and the pre-emptor is entitled to bring his 
application . within three months thereof. Counsel 
submitted that · herein the petitioners ·came well 
within time, namely, less than two months from the 
dat~ of the registration of the original sale . deed. On 
these premises, the submission was that ·the 
statutory right having once matured cannot be 
out-flanked by the methodology of e:ven a valid 
transfer of the property prior to the filing of the 
application. · ' 

7. The contention aforesafd takes one to the 
very root ·of t~e nat!Jre of the right of pre-emption 
generally and m part1cular under section 16(3} of ·the 

. (\ct. It is common ~r<?und qefore us that .... sec . 16(3) 
1s only a very l1m1ted statutory recognition of 

, otherwise well known cust9mary ·. rLght of · 
. pre-emp,t:on . !t has been held m a long line of 

preceqent havmg the stamp of approval .of the Final · 
(1) (1969) 2 P. C. 147. ' 
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· Court. that the right of pre-emption is indeed a 
piratical right which may well be defeated by all 
legitimate means. Now, . . the . explanation to 
sub-se.ction (1) ·of . section 16 in terms excludes 
inheritance, bequest or gift from · the ambit of 
transfer~ under the said section. Therefore, if a valid 
and genuine deed of gift is made, the same is 
obviously not . pre -emptable under the statute . 
Consequently, a bona fide transaction of gift can 
legitimately affect and deny a tenous cfaim to 
pre-emption. It has bee.n authoritatively so held in 
Bishan Sit'Jgh and others v. Khazan Singh and 
another (1) 1n terms following : . . 

"Courts have not looked upon this right 
with great favour, presumably, for the reason 
that it operates as a clog on the right of the 

. owner to alienate his property. The vendor and 
the vendee are, therefore, permitted to avoid 
accural of the right of pre- emption by all 
lawful means. The vendee may defeat the right 
by selling the property to a rival pre-emptor 
w1th preferentia or equal right." • 
Within the scope, the matter has been equally 

well elaborated with regard to the statutory right of 
pre-emption under sect1on 16(3) in a Division Bench 
decision in Smt. Sudama Devi and others v. 
Parmeshwar Narai_n Singh and another (2). Therein _it 
has been observed as follows : . 

"But the law of pre-emption eng rafted in 
Section 16{3) of the Act, to. my mind, is of 

. weaker nature than the customary law of 
pre-emption ...... If under the customary law of 
pre-emption· a preferential .right to· ·acquire land 

(1) (1958) AIR (SC) 838 
· (2) (1973) PLJR 534. 

-
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is not a right to , .or a right i ~ . that land , I fa i l t o 
understand how under sect1on 16(3) a per~on 
who becomes entitled , to file an appl1catton 
under the said provision of law acqu1res any 
kind of r ight to, or ·right in , . the· l·and 
transferred . No order of pre-emptiO~ can ~e ­
made aga·inst the original transferee 1f he has 
transferred the land to another person before 
the filing of the application for pre-empti on ." 
8. Both on principle and preGedent , the answer 

to the question posed at the outset · must be 
rendered in the affirmative and it is held that the . 
tenuous right of statutory pre-emption under section 
16(3) of the Act can be defeated by a valid bona fide 
gift by the original transferee prior to the fili ng ·of 
the application for pre-emption. . . , . .. . · 

· 9. Both the content ion raised on behaH of the 
wri~ . petitioners. havinQ been rejected, · the ·writ 
petltl.on must fatl and ts hereby dismissed. There· 
would, however, be I")O order as to cost.. . · · · 

B.P.Jha, J . - · l ·ag ree . 
S.P.J. App,li'cation dismissed. 
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APPELLATE CIVIL 

1985/Ma.y, 8. 

Before S ;_S. Sandhawalia, C.J. and N.P .. Singh, ·J·. 

Mah~jan Mah_to alias Mahajan Yada•1 & ors. * 

v. 

- ~ri Gopi Nath Je·e and others. 

Suit~ filed by a Pujari of the deity challengin'g 
the. alienations made by the Shebai(- when and 
whether maintainable. 

. . . 
. . . Held, that a suit filed by a Pujari of the deity 
challengin,g the alienations made by the Shebait on . 
the ground that -it was ·not in the interest of the deity 
is maintainable. . ! • 

Bishwanath and another V; Sri Thakuf' Ra.dha 
Ballabhji and . others (1 ), and ' Vemareddi 
Ramaraghava Reddy and others v. Kon·duru Seshu 
Reddy and others (2)-relied on. . 

. Held, further, ·when the court of . appeal below 
decreed the suit for recovery of possession of the 
lands- in question which belonged to -the deity and · 
w.as given in exchange to the defendants, -it should 
* Appeal from Appellat~ Decree No. 132 of 1977. From a 

decision · of Sd Yogendra Nat~ Bhatt, Additional District 
Judge of .Gaya, dated the 21st December. 1976 reversing a 
decision of Sri D.P.S. Chgudhary;· Munsif of Gaya, dated the. 
14th August. 1975. · . • · · · 
(1) (1967) AIR ($C) 1044 · 
(2) (1967) AIR (SC) 436. 
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have also directed the ' plaintiff·s to restore 
possession of the lands taken in exchange to the 
.defend ants. . . 

Bishwa.nath and another v. Sri. Thakur Ra,.(iha 
Ba/labhji and others (1)-relied on,. · 

Appeal by the· defendants . · : 
.The facts of, the c'ase material to this. report are· 

set out in the judgment of N.P.Singh, J. t 
- Messrs S.C.Ghosh and Kalyan Kumar. Ghose 
for the petitioners . . · 

Mr. Kumar Bahadur for the respondents 
. N.P.Singh, J :· Defen.da.nts are appellant~ in this 

second apJ'eal. The plaintiff-respondents f1l~d the 
suit in question for d.eclaraHon of their title and 
recovery of possession of the- suit · lands on the 
ground - that the shebait had ·. no authority to 
exch~nge the lands which belonged to the 

\1plai'h'tiff-deity, with the ·lands belonging tQ the 
defendant-appellants. 1 

· 2. According to the plaintiffs one Mukund Lal 
had dedicated tfle lands ; which -are the subject 
matter of controversy, along with other lands to the 

· deity Shri Gopi Nath J~e. pla intiff . no. 1. Said 
Mukund Lal u.sed to look after the management of 
Shri Gopi Nath Jee's properties. After his death 
according ·to the plaintiffs, plaintiff no. 2 was looking 
after the manage~e.nt of the properties. It is the 
case of the p la1nt1ffs that one Ramdeo Singh 

. claim.ing t~ be the She bait, executed deeds of 
exchange m favour of the defendants on 9.9.1960 
and 6 .10.1960 transferring the lands in question to 
the d~fendants in excha.ng~ of .lands conveyed by 
the.m .m favour of the de1ty, ~h 1 ch, .according to the . 
plamt1ffs, are sham, collus 1ve and illegal. 

, 3 . The de·f.endants conteste·d the . said .suit: 



VOL. LXIVJ PATNA SERIE"S 1516 

According to them, after the death of Mukund Lal, 
Ramdeo Stngh afore·said became the Shebait of the 
Thakurbari and he had exchanged the lands in 

, question taking the interest ol the · deity into 
consideration . The claim of plaintiff no . 2 being the 
Shebait was also resisted saying that he was a mere 
Pujari of the temple. 

· 4. The sui~ was dismissed by the trial court 
holding that plaintiff no .. 2 was a Pujari ·of the deity 

· and not a She bait, and, as such, a suit at his 
instance was not maintainable . It w~~ also held that 
the transfer was for the benefit of the deity, and, as 
such, there was no occasion tq . declare it null and-

· void. · · 
· s-. On appeal, the suit of the plaintiffs has been 

· decreed on .the finding that the transfer was not for. 
the benefit of the deity and, as :..,such noJ,...Q.inding 
upon it. The finding that plaintiff oo·: 2 --was the Pujari 
of the temple arl'd not the Shebait was, however, 
affirmed .. .It was held by the "Court of appeal below 
that a suit at · ·the . instance of Pujari was 
maintainable.. On the · aforesaid findings, the 
plaintiffs' title· to the suit land has been declared and 
recovery of possession of the suit tan.ds has been 
ordered. · . ·. . -' · '"<t. 

6. Learned counsel · appearing ·-:for · the 
defendant-appellants submitted that the court of 
appeal below having affirmed the finding of the trial 

. court that plaintiff no. 2 was -a mere Pujari and not 
the Shebait of the deity, should have dismissed the 
suit filed at his instcmce. It was submitted that the 
deity can be represented only lhr.ough the · She bait 
who can file a suit . on behalf of the deity before any 
court of law; this power cannot be extended to a 
stranger. In this connection reference was made to 
Mukherjee's Hindu Law· of Religious .a.fld Charitable 
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Trusts wh~re it has been ·pointed that "th_e idol is the 
owner of Debuttar property only !n an 1deal _sense; 
this ideal personality 1s always l1~~ed up With . the 
natural personality of t~e Sheb.a1t .. Rel1ance. w_as 
also p"lace·d on the follow1ng obs~rvat1on C?f the Pr1vy 
Council . in .the case of Maharaja Jagadtndra Nath 
Roy v. Rani Hemanta Kumari _(1): . . 

"The pos·session . and ma·nagement. of the 
de.dicated property belong to the _Sheba 1t; and 
this car.ries w1th it the right to bnn9, whatever 
suits are necessary . for the protection of the 
property. ·Every such right of suit is vested in 
the Shebait and not in the idol." · 
It is well known that idol is ·a juristic · person, 

and, as such, it can hold property and can sue or be 
sued in respect thereof, but it has to act through the 
Shebait . Justice Mukherjee in the Mukherjee's Hindu 
Law of Religious and Charitable Trusts, has pointed 
out while referring to the case of Maharaja 
Jagadindra Nath Roy .(supra) ·that · the view 
underlying the aforesaid decision seems· to be that 
."as an idol suffers . from perpetual incapacity. to 
engage itself )n· juridi<?al acts, the natural personality 
~f the Sheb~1t . s~ppl1es thi~ legal. deficiency in the 
1dol. For all JUridical purposes, 1t 1s the Shebait and 
Shebait alone that has the right to represent the idol 
and . this creetes what may be said to be a 
p.ersonality right in .the Shebait to institute a suit in 
respect of the idol's property". · · 

. 7 .. . But when a Shebai~ decli~es to· bring a suit · 
.or by h1s conduct places t.11rY1self 1n such a position 
that ~e ~oul_d not _be _expected to bring a suit, a 
quest1on ~ns_es wh~ther apy other · person or 

· persons can f1le a su.1t ·to protect the interest of the 

(1) 31 I.A. 203. 
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the position in the jnstant case. Here , plaintiff. no . 2 
filed the suit claiming himself to be the Sheba1t, but 
has been found to ~e j~st. th.e. Pujari . of tre .deity, 
and as such a suit m h1s md1v1dual capac1ty IS not 
maintainable.' lri the case of Blshwanath and another 
v. Sri Thakur Radha Ba//abh/1 and others (1) where 
the plaintiff was a worshipper and was a.ss1sting in 
the management of the temple, ·a quest1on arose; 
can such a person represent the Idol when the 
She bait acts · adversely · to its interest and fai ls to 
take action to safeguard the interest. It w.as 
observed:-

"On principle we do not se~ any 
justification for denying such a right to the 
worshipper: An idol Is in . the · pos1tion :of a . 
minor and when· the person repres.enting it 
leaves it in a lurch, a person inter.ested in the 
worship of the idol can certainly be clothed . 
with an ad hoc power of representat l.on to 
protect its Interest. ·It is a pra~;Jmatic, yet a 
legal solution to a difficult sltuat1on. Should it 
be held that a Shebait, who transferred the 
property, can only b'ririg a suit for rec<Jvery, In· 
most of ·the cases il will be . an lndfrect 

_approval of the dereliction of the Shebait's 
duty, for. more often than -not he w-Ill not admit 
his default and take steps to recover the 
property, apart from other technical pleas that 
may be open to the transferee In a suit. Should 

' It be held that a worshipper can file only .a suit 
for ·the removal of a Shebalt and for . the 
appointment of another In order to enable him 
to tke steps to recover the property, such a 
procedure will be rather a prolonged and a 
complicated one and the Interest of the Idol 

(1) (1967) A.I.R. (S.C.) 1044. 
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may irreparably suffer. ·That is why · decisions 
nave permitted a worshiRper in such 
circumstances to represent Lhe idol and to 
recover the property for the idol. It has been 
held in a number of decisions that worshippers 
may file a .suit pra'ling ·for possession of a 
property on behalf o an endowment." 

The decree passed by the trial court for recovery of 
possession In a suit filed through worshipper of van 
1dol was held to -be maintainable. In the cas.e of 

. .Vemareddl Ramaraghava R_eddy and others v. 
Konduru Seshu Reddy and others (1 ), it was 

. : observed:· . . ~ · . 
"The legal position is ·also well 

established that ttie worshipper of a Hindu 
ter:nple is E!ntitled_~ in cer~ain c1rcumstar:'ces, to 
brmg a surt for ceclarat1on that the al1enatlon 
of the temple properties by the de jure Shebait 

· Is ·invalid and not binding upon the temple." 
· In my opinion there· should not be an¥ difficulty in 
holding that a suit filed by the Pujan challenging 
the alienations made by the Shebait on the grouna 
that It was not in tlie interest of the deity is 
maintainable. · 
· · . 9 . . Learned counsel for' the appellant could not 
challenge the finding of the court of appeal below 
·tha1 the transfer by way of exchange was not In the 
Interest of the deity. He, however, submitted that In 

. case the decree of. the court of appeal below Is 
affirmed then there should be also a direction to the 
plaintiffs to restore possession of the land to the 
defendants which had been g Ivan to the deity by 
way of exchange. It was polntec out that the court of 
appeal below nas only passed a decree for recovery 

(1l (1se1) A.I.R .. (s.c,.l 43e. 
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part of markef comple·x . ~nd ! t~e~ef~re .. t~e 
Municipality was wholly wtthm tts JUrtsdt,cttpn tn 
leasing out a part of th.e lands . acqutred for 
construction of a c inema hall. ., . 

Mangal Oram and others v. State of Orissa and 
another (f) - referred to. . . . · 
· App lication by the convenor· of Welfare and 
Development Committee. . · . \ 

The·facts of the case material to th is report are 
· set olJt !n the. judgment of N. P. ~ingh, J . . 

Messrs Basudeva Prasad, Narendra . Prasad 
and Kishore Kumar Sinha for the petitioners. 

Mr. Ram Bala.k Mahto, Advocate-General w i th 
Mr. S.K.P. Sinha, J.C. to Advocate-General (For the 
State of Bihar). , . 

Messrs · Balbhadra Prasad . Singh and 
Raghunandan Prasad Sinha (For the .Municipal 
Corporation) · · . 

Messrs Tara Kant Jha, Suresh Chandra Prasad 
Sinha, Bireshwar Prasad ·Sinha and Mrs: Sabita 
Gupta (For R~spondent No. 6) . . 

· Messrs Ajoy Kumar and Ashok Kumar. Keshri 
(For the Intervenors) .. . . 

. N.P.Singh ; J: The petitioner ' as Conven<::lr ·of 
Welfare and Development Committee, Gaya has filed 
this writ application for a writ of mand_amus directin.Q 
the respondents to use 2.40 acres of- land whicfl 
have been acquired in the town of Gaya under the 
provisions . of the Land ·Acquisition Act, · only for 
construction of market and park and for. no other 
purpose . , . . 
. ~ · According t o' the petitioner, ' the ·lands in 

questton had been recorded as Gairmazarua Aam 
(1) (1977) A.I.R. (S.C.) 1456: 
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Pokhar in the records of the Gaya Municipality. On 
20.6.1970, the then Special Officer of Gaya 
Mu(licipality (hereinafter to be referred to as 'tfle 
Mun,i~ip!=llity') requeste~ the Collector of Gaya for 
acqutsJtton .of the sa1d 2.40. acres of · land for 
construction of mar:ket and park. On that request, a 
land acquisition proceeding was started and the 
lands were ultimately acqu1red and transferred to 

- the Municipality. The Municipality came in 
J:>Ossession of the lands on 24.8.1978. The 
Commissioners of the Municipality at a meeting held 
on 16.2.1979 decided that a cinema hall be also 
constructed on a portion of the lands aforesaid . On 
8.9 .1979 they dectded to lease out a portion of the 
lands acquired for construction of a cinema hall. 
Notice inviting applications for grant of the !esse for 
the cinema hall was published in an issue of the 
'Indian Nation' dated 30 .8.1983. At the auction held, 
respondent no. 6 offered the higt:lest bid. and his 

. tender was accepted and leas-e was executed in his 
favour on 17 .9.1983. This decision of the 

-Municipality to lease out a part of the acquired lands 
for construction of a cinema hall to respondent no. 6 
is the . main subject matter of challenge in the 

· present writ application . According to the petitioner, 
as the lands had been acquired for construction of 

· market and .park, later it was not open to the 
. Municipality . to lease out · a part. thereof for · 
construction of a cinema hall, which cannot be held 
to be public purpose. · ,. - · 

· - 3. It appears that when the. State Gover.nment 
learnt · about the aforesaid decision of . the 
Municipality, a telex message was issued in 
November, 1983 by the· .commissioner and Secretary 
of the Urban Development a_nd _Housing Department, 
Bihar, addressed to the D1str1ct Magistrate, Gaya 
asking him not to permit any construction work on 
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a cinema h~ll amounts to utilising a part "'f the ,i'a.nds 
acquired, for a private p~,Jq~os.e ? In my oprnron, 
whatever could have been sard rn olden days, under 
.the present set up a cinE;~ma hall Is a part and parcel 
of a market complex. In most of the market 
development . schemes undertaken by the 
municipalities, corporations and Regional 
Development Author'ities, there is . a plan for 
construction of cinema . hall: This is not only for the 
benefit · of the individual to whom the lease is 
granted, but also for the benefit of the public in 
general for whom cinema has become a source of 
entertainment. This aspect of the matter has been 
taken note of even by the Supreme Court in the case 

. of Mangal Oram and others v. State of Orissa and 
another (1) where it was observed as follows:-

"lt is then argued by Mr. Gobind Das that 
part of the lands which were acquired for the 
purpose of steel plant and ancillary industries 
are being used as civil township . It is 

. contended that the acquired land could only be 
used for the st~e) plant a~d anc_illary indu~tri~s 
and not for a c1vrl townshrp. Th1s contention IS 
equally devoid of force. The establishment of a 
steel . plant necessarily postulates the 
construction of residential quarters for the 
wor~~en to be employed in the plant. In 
addrtron to thal, lands would be needed for 
shopping areas, f~r schools for the children of 
the empfoy.ees, .for play grounds, for hospitals 
an~ for·resrdentral quarters of persons opening 
the1r shops · catering to the needs of the 

. e:mpll?yees of the steel plant. Lands would 
lrkewr~e be ne~ded for post offices, banks, 
clubs, parks, cmemas, roads, policE;! statia.ns 

(1) (1977) A.I.R._(S .C.) 1456. 
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as .also for cremation and bburial of the dead. 
Land would also be needed for a variety . of 
other purposes and civic amenities ." · 

In my opinion, It is difficult to hold that when the 
acquisition had been made for construction of the 
ma·rket and park, later a cinema hall cannot be 
constructed over such land because that shall 
amount to utilising the l~nd for a private purpose . 
· 7 . On behalf of the respondent-Municipality it 
was submitted that once the acquisition is held to be 
valid and the lands acquired have vestea in· the 
M_unicipality, it is always ~pen to the Municipality to 
d1vert 1t to any other public purpose other than one 
stated in · the declaration. -In . this connection 
reference was made to the case of Gulam Mustafa 
and others v. The State of Maharashtra and others, 
(1) where it was observed as follows:-

"At this · stage · Shri Deshpande. 
complained ·that actually the Municipal 
Committee had sold away the · excess land 
marking them out into separate plots for a 
h.ousing colony. Apart from the fact that a 
houlsing colony is a public necessity, once the ' 
original acquisition is valid and title has vested 
in the Municipality, how it uses the excess land 
is no concern of the original owner and cannot 
be the basis for invali.dating the acquisition . 
There is no principle of law by which a valid 
compulsory acquisition stands voided because 
long later the requiring authority diverts it to a 
pub~lic purpose other than the one stated in 
section 5(3) declaration." . . . · 

·In my view~ · once it is held that the construction of 
a cinema hall is a market is a part of market 

(1) (1977) A.I.R. (S.~.) 448. 
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committee to the State Government with ~is 
recommendation regarding the suitability. of. the s1te 
and desirability . of granting p~rm1ss1on for 
construction of . · a permanent cmema house 
thereupon. It further says that the decision . of the 
State Government shall be ·final. · In the instant case 
after receipt of the application of the respondent, 
the matter was considered by the committee, and 
then objection '!"a.s invited· as_king an~ pa~s~n 
interested or public 1n general to f1le objecttori w1thm 
15 days from the date o·f the pyb lication of . the 
notice. Thereafter, when no obJection was rece1ved 
within that period .the Deputy Commissioner on the 
basis of the findings of the committee, 
recommended for grant of permission to the said 
respondent. When· the State· Governme.nt approved 
the proposal, ·only thereafter the permiss1on . was 
granted . · · .· · ·. , . I . .. 

Held, therefore, that under the circumstances 
of the· case, it can not be said that the Deputy 
Commissioner, who Is the llce.nsing authority, has 
not applied · his Independent mind along with the 
comm1ttee to the question of grant of permission · 
and the permission has not beeri granted in a 
mechanical manner on the direction of the ·State 
Government. The order of the Deputy Commissioner 
granting the permlaslori for conatructlon of ·the· 
culldlng does not suffer from the lnflrm'lty pointed by 
the Supreme Court In the case _of Commissioner of 
Pollee, Bombay v .. Gordhandas Shamji (1) and· the 
State of Punjab and anr. v. Harl Klshun Sharma (2). · 

· Appllca~lon under Articles 228 and 227 of the 
Constitution of India. . . . 

The facts of the case material to this rep.ort are 
(1} (1952) A.I.R. (S .C.) 18 · 
(2) (1966) A.I.R. (S_. C.) 1081 . 
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set out in the judgment of . Nagendra Pr.asad Singh, · 
. J. . 

·Messrs S.B.Sinha and B.P.Jalswal for the 
petitioners 

· Mr. N.K.Prasad (G.P.I) and Messrs B.C. Ghosh, 
P.K.Sinha, Sachinandan Das, D.K.Sarkar and 
P.Ghose for the respondents. 

Nagendra Prasad Singh, J: The petitioners 
have questioned the validity · of order dated 
26.3.1980 passed by the Deputy Gommissioner of 
Ranch! in purported exercise of the · powers 

. conferred on him by the Bihar Cinema (Requlation) 
Act, 1954 (hereinafter to be referred to as th Act') 
granting l1cence in favour of respondent no. 
4 (hereinafter referred to as . 'th . ·respondent') for 
exhibition of cinematographs at Lohardaga. A copy 
of that order is Arinexure-5 to the writ application. 

·2·. The petitioners are residents of Lohardaga. 
According to them there · has been contravention of 
the provisions of the Act -and of the Bihar Cinema 
(Regulation) Rules , 1974 (hereinafter to be referred 
to as 'the Rules') while granting licence to the 
respondent. · · · · . · 

. 3. Because of section 3 of the Act no person 
can give an e·xhibition by means of cinematograph 
elsewhere than in a place licensed under the said 
Act and In accordance wl.th ·the conditions and 
restrictions Imposed by such · licence. Section 4 
vests power In the District Magistrate, who Is the 
licensing authority, to grant licence. Section 5 says 
that. lhe licensing authority shall not grant a licence 
under the said Act unless he Is satlsfled that the 
Ru.les made under the said Act have been 
substantially complied with . and adequate 
precautions have been taken to provide for safety of 

. persons a trending_ the exhibition therein-. The Rules 
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subject to the approval of the State Government. 
4. From the statements made in the writ 

application and the counter-affidavit filed on behalf 
· of the respondents it appears that on 17.8.1978 an · 

application was filed · for grant of cinematograph 
exhibition licence · for Lohardaga town by the 
respondent. That application was considered at a 
meeting of the Committee on 12.1.1979 wt1en it was 
resolved that the plot on which the cinema building 
was to · be constructed was suitable, but a. public 
notice should be issued according to rules inviting 
objections from public in general and after receipt of 
the objection action should be taken in accordance 
with . the rules . A copy of that resolution is 
Annexure-B to the counter-affidavit filed on behalf of 
the Deputy Commissioner. On 28 .2.1979 the Deputy 
Commissioner, the licensing authority, got a notice 
published inviting objection from general public or 

·any person interested within 15 days of· the date of 
t.he publication of the said notice. A copy of that 
notice is Annexure-C to the counter-affidavit fi!ed on ·~ 
behalf of the Deputy Commissioner. It· is an admitted 
position that no objection was filed within the period 
of 15 days from the date of the publication of the 
notice· . aforesaid. On .3.4.1979 the Committee 
recommended the · case of the respondent to the 
State Government for the grant of permission for 
co.nstruction of a permanent cinema house giving 
·the details of the circumstances under wh ich the 
recommendation was being made. A copy of that 
letter is Annexure-5 to · the ·supplementary affidavit 
filed . on behalf of the petitioners. On 22 .3.1980 the 
State Government approved the proposal. A copy of 
the said approval is Annexure-4 to the writ 
application . On 26.7.1980 the licence was granted to 
the respondent by the Deputy ·Commissioner. A copy 
of that order i!? Annexure-5 to the writ applicat ion. . . . 
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5. Mr. S. B.Sinha, learned counsel appearing · 
for .the petit ioners submitt~d that th.e order date.d 
26 .7 .1 980 granting perrr.iss1on to the respondent 1s 
invalid on the ground that it has been granted on the 
direction of the State Government and not by the. 
licensing authority who has .been vested with the 
power to grant licences to the' applicants. This 
argument has been advanced on the basis . that in 
the order dated 26.7.1980 it has been mentioneC: ·. 
that perm iss ion was being granted as · per ttr'' ·., 
direction of the State Government. In support .of. the . 
cont~ntion that such, grant shall , be Illegal and 
beyond the scope of section 5 of the Act and Rule 3 
of the Rules, reliance was placed on the judgments 
of the Supreme Court in: the cases of Commissioner 
of Police, Bombay V; Gordhandas Bhamji (1) and the 
State of Punjab and another v. Hari Kishan Sharma 
(2) . The Supreme Bo'urt in the former case, · after 
construing the provisions . of the City of Bombay 
Pc;> li ce. Act, pointed out that the only person vested, 
w1th authonty to grant .or refuse. a licence for the 
erec~ion ot a bl:Iild1ng to be used for the purpose of 

· public amusement was the Commission·er of Polic~ . 
· It was observed , "the power to do ·. so is vested m 

him and ~ot in the .state Gqv.ernment and .can on~y · 
be exerc1sed by h1m at his discretion. No other 
person or. authority can do it." · . 
. · ·6. It is true that under· the provisi'ons of the Act 
~nd t~e Rules, ~he p.owef has oeen · vested iri the 

· l1censm.g authonty to. grant a licence, . but such a 
power 1s to be exerc1sed subject to the control o'f 
th.e ~tate Government in view of sub-section (2) of 
sect1on .5 of the Act. Sub-section (2) of section 5 of 
the Act IS as fo.llows: . · . · · • · · : · . . . . 

('1) (19~2) A.I.R . (S .C.) 16 
(2) (1966) A.I.R . (S .C.) ' 1081. 
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"Subject to the foregoing provisions of 
this section and to the control of the State 
Government, the licensing authority may grant 
licence under this Act to such persons as that 
authority thinks fit and on such terms and 
conditions and subject to such restrictions as 
it may determine and on ·payment of such 
licence fee as may be prescribed in the rule 
framed under the said Act subject to a 
m·aximum of As. 5,000." 

Even fule 3(5)(iv) requires the licensing authority to 
send the findings of · the Committee to the State 
Government with his recommendat ions regard ing 
the suitability of the site and · desirability of granting 
permission. for construction of a permanent cinema 
house· thereupon. It further says that the decision 
of the State Government shall be f inal. J. have 
already pointed out that after receipt of the 
application of the respondent, the . matter was 
considered by the Committee, and then objection 

·was invited asking any person interested or public 
in general to file objection within 15 days from the 
date of the publicat ion of the notice. Thereafter, 
when no objection was received within that period 
the Deputy Commissioner on the basis of the 
findings of the Committee, recommended for grant 
of permission to the · said respondent. When the 
State Government approved the proposal, · .only, 

· thereafter, the permission was granted . · Under the . 
circumstances mentioned above, it cannot be held 
that th.e Deputy Commis~ioner .. · ~~o is the Hcensing 
authonty, has not appl1ed h1s Independent mind 
along with the Comm1tte·e to the question of grant 
of permission and the· permlssion has been granted 
in a mechanical manner on the direction of the 
State ·Government. In my opinion, the order of the 
Deputy · Commissions( granting the permission for. 

~ 
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construction of the building does not suffer . fro!'fl 
the infirmity pointed out by the Supreme Co.urt 1n 
the aforesaid cases . · .. 

· 7. It was then ·submitted that the .petitioners 
had ·no information about the publication of'- the 
notice dated 28.2.1979 inviting objections and ­
because of. tha't no objection caul~ be filed. In the 
counter-affidavit, which has- been f1led on behalf of 
the State it has been stated that after the 
application was filed by the respondent, the 
licensing authority called _ for a report from . the 
Subdivisional Oficer, Lohardaga on 11:9.1978 as . to 
~hether ~ny oojectionabl~ ~h.ing exists. near the plot 
1n quest1on . The· SubdiVISional Off1cer made a 
thorough enquiry and submitted a report that there 
was nothing objectionable near the plot in question. 

·A copy of that report has been annexed to the 
counter- affidavit. It has been then stated that/ after 
the receipt of the enquiry report the Committee 
con side red the - qu~stion and recommended that 
objection be invited from public. Then on . 28.2.1978 
public objection was invjted, as already stated . 
above. It is an admitted position that w1th.in the 
period aforesaid no objection was filed. In view of 
the, categorical statement made in· the 

_counter-affidavit it is difficult to accept the assertion 
made on behalf of :the petitioners. that in fact no 

· ~otice was published inviting objections from public 
m gener-al. , . 

8 . It was also urged that from the resolution 
aforesaid dated 12.1.1979 of ·- the Committee it 
appears that the meeting was held on 12.1 . 1979 
~hen decision was taken to recommend for 9rant of 

'!Jc~nce to the respondent ·before any ob]ect1on was 
mv1ted from public. From a· bare reference to -the 
aforesaid resolution dated 12.1.1979 (Annexure-B to 
the counter-affidavit filed on behalf of the State) it 
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shall appear that the Committee while approving the 
site of the cinema house also resolved that a public 
notice be issued in accordance with the rules 
inviting objections and after receipt of the objections 
further action be taken. I may mention that in the 
copy of the same resolution which has been 
annexed by the petitioners to the supplementary 
affidavit and marked . as Annexure-4, the last five 
lines are different from the last five lines · of the copy 
annexed to the counter-affidavit of the State which 
has been marked as Annexure-B . The· aforesaid 
arg-ument has been advanced on basis of the copy 
annexed to the supplementary affidavit filed on 
behalf of the -petitioners . As the resolution dated 
12.1 .1979 was passed during an official meeting of 

. the Committee which was presided over by the 
Deputy Commissioner, I have to accept the copy 
annexed to ,the counter-affidavit of the State as 
correct copy. As such, it cannot be held that the 
Committee made a final recommendation in favour of 
t-he respondent before inviting objection as required 
by rule 3(5)(iii). . . 

9 . In my opinion, there is no merit in this 
··application and it is, accordingly, dismissed. In the 
. circumstances of the case, there · shall be no order 
' as to costs . 

S.S.Sandhawalia, C.J.: . I agree. 
M.K.C. Application dismissed. 
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AP~ELLATE CRIMINAL 

· 1985/May, 30 . 
. \ 
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B~fore M.P.Varma and-" R.C.~.sintia, _ JJ* . 

Sheo Mahto and ors** · 

•. v. 

The State of Bihar. 

Criminal tria.l- First Information Report drawn 
up on 16.6.81 reaching .court OR 21.6 .81-/aps_es on 
the part of the officials in not putting th~ document 
in court in time....., effect of. . . 

When the F. I. R. was written without loss of time 
in presence of a senior Police Officer and if there is 
no flaw in it, then the lapses on the part of the 
officials in not putting the document in court in time 
cannot invariably be a gr'ound to hold the· entirE! 
case as falsehood. ,. 
. . Held, therefdre ,· that in the instant case' the 
delay of the F. I. R. in reaching the court would not 
defeat the case . . 

Appeal by the accused persons: _ . 
Th.e fact~ of the case materi?l to this rep·ort are 

set out·m the JUdgment .of M.P. Varma, J .' · 
MIS. P.S.Dayal and A.S.Dayal for the appell~nt. 

· * Sitting at Ranchi 
* * Criminal Appeal No. 178 of 1984(R). Against the 
: judgf'T}ent dat-ed 2~. ~. 1984, · pa~sed by Sri 

D.P. Smha, 3rd Add1t1onal . Judic1al Commissioner 
Ranchi. · 
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Mr. Pradeep Kumar for the State 
· M . P. Varma, • J. This . is · an a p pea I against the 

judgment of conviction. All the appellants have been 
found guilty of the charges under section 302/149 of 
the Indian Penal Code (hereinafter referred to as 

... the Code') . Each .one of them -have been sentenced 
to imprisonment ·for life. Besides this , appellant nos. 
3,4 and 10 (Sitaram Singh Munda, Bhola Mahto and 
Raj an -· Mahto · respectively) have been convicted 

pfurther of the charge under section 148 and rest of 
the appellants under section 14 7 of the Code. All of 
them have been again -sentenced to suffer further 
term ·of two years' ngorous imprisonment. · 

· · 2. The case was registered on ·the report of 
~PW2 Qukhi Mahto. · His Fardbeyan was recorded by 
the · Po~ ice officer · (PW 11 ), on wh ich · First 
Information Report was drawn up. PW11 conducted 
investigation of the case : The case narrated by the 
prosec.ution is as f0llows: · · . 

i · 3. ·It ·· was . some time late in the evening at 
about 7 P.M. on 15.6.1981 when the occurrence took · 

· place. PW2 was in ·.his Sa han, lying · in front of his 
house on a cot. His cousin Karam Mahto was also 
ther.e. An _accused named Ludru . Mahto (acquitte.d by 
the trial. court) suddenly came there. He engaged 
Karam Mahto in some talk speaking about missmg of 

·his goat. Soon after,, all other accused named above , . 
came over.· · One of the accused Kantu Mahto 
(appellant no. 1 9.) was firing a gun in the air, 
obviously to terrorise the viflagers . Two of them , 

.Sukan Mahto (appellant no. 2) and Budhan Mahto 
(appellant no. 5) caught hold of Karam Mahto, 
pulled him _~on the ground and a third_ accused ·shola 
Mahto (appellant no. 4) assaulted h1m on the back 
of the neck cutting the spinal chord on the scapular 
_area . with. a Fars~. Karam Mahto was further 
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·assaulted on other parts of the body, causing 
complete amputation of the left · hand . Karam 
Mahto's son Dhaneshwar Mahto ran, . but accused 
Bhim Mahto (appellant no. 6) and Prahlad Mahto 
(appellant no. 8) caught hold of Dhaneshwar Mahto 
and third accused Sitaram Singh Munda (appellant 
no. 3) similarly hit on his neck from· behind with a 
Dawli (an instrument of cutting). His spinal chord 
was also cut. The ' wife ·of Karam Mahto, named 
Etwaria Mahtain also came running to her husband,' 
but she too met the same fate. Accused Shea Mahto 

~
appellant no. 1) and accused Dayal Mahto 
appellant no. 7) caught hold of her and accused 
anjan Mahto (appellant no. ·1 0) assaulted her with a 

Farsa in the same ·manner · on the· back of the neck 
cutting the spinal chord. ·--. 

4. The informant Dukhit ·Mahto being very 
much frightened, ran to his house. He was chased 
and some accused assaulted his wife and some 
other female inmates were also beaten .up. 

· 5. Further story is that. some of the .accused 
entered the house of Karam Mahto and took out 
some documents and also cash of Rs. 200/-. 

6. Old enmity is said to be the cause behind 
the murder. There was long dispute and litigation 
between the members of the 'prosecution party and 

. . accused Bhola Mahto. and Prahlad. Mahto. Even in 
the recent past, some dispute had arisen' between · 
the parties over the cutting of a tree. and it is said 
that brother of accused Bhola Mahto was killed in a 
dispute. The informant (PW2) Dukhit Mahto and a 
few other members of his fam1ly were made accused 
in ·that murder case. . 

7. It ·is alleged that all the afore-mentioned' 
accused forming an unlawful assembly in a mob . 
·came determined with · revengeful mood and in 
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prosectuion of their common design and object, they 
committed the murder of those three in the manner 
as narrated above. 

8. It is said that the Chaukidar (PW 4/A) ·of the 
village came . Since night · had S€lt in , he took Dukhit 
Mahto to the police station Sonahatu on the day 

· following the incident. There was no officer available 
at the police station. ·They, therefore, left some 
message (that murder had been committed) and got 
back. The message of murder was transmitted to the 
officer incharge at Police station Bundu. He came to 
the village Bela, the place of occurrence along with 
Police Inspector, who was at Bundu and recorded 
the Fardbeyan at 14.30 hrs. It was on 16.6.1981 and 
on . its basis F,l. A. was drawn up. The police station 
Sonahatu is about 20 kilc;>meter away from the village 
Bela. . . · ·. · 

9. All the accused, except appellant no. 10 
Ranjan Mahto are named in the F. I. R. They all were 
charged under section 302/149, 452, 149, 380 and 

. 323 of the Code and also under section 27 of the 
Arms Act. But all have been acquitted on all those 
charges (except on the charge under section 
302/149 of the Code) on technical ground and pne 
of the accused Ludru Mahto was acquitted, as the 
court .could not get eviaence of his complicity, 
except tha.t he had come earlier .at. the ,Riace of 

· occurren·ce and had engaged Dukh1 Mahto 1n some 
idle talk and had never shared the common object of 
the accused-rioters in . causing the murder of three 
persons. In the tria l court it was pleaded on behalf 
·of the accused in their defence (and the same 
argument had bee.n advanced by Shn Prem Shankar 
Dayal the senior. counsel for the appellants before 
us as' well) that in fact, there was a dacoity in the 
house of the informant Dukhi Mahto, in course of 
·which the bandits killed three of the inmates. None 
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could identified the accused : It was on!Y af~er ~ long 
deliberation the informant tho"ught of 1mpl1cat1f1g all 
these accus'ed and that the F. I. R. was drawn l,lp at a 
later stage making out a false case . · , · 

. 10. In the light of the defence-plea, the first 
and the foremost point taken up by Mr. · Dayal, 
Advocate for the appellants is that the F. I. A.-; drawn 
up on16. 10.1981 had, re·ached the . court . ~n 
21 .6.1981. There is signature of the Ch1ef Jud1c1al 
Magistrate on the top ol the right corner of the F.I.R. 
This shows that though the document was sent 
through special messenger, it reached the court on 
21.6.1981 and the prosecution does not speak 
where the document was detained . . It does not 
assign · reasons for ·the long delay. In this context it 
has been arguec;l that the informant hatched up a · 
false case to implicate the .accused, with whom h~ is 
on litigating term. This was done in collusion with 
the police . It has- been repeatedly submitte·d that 
things were. manipulated- long after the commissio·ri 
of the dacoity and the F.I.R. was not ·sent to court in 
time. ·· · · 

:. 11 . The trial court has outright rej .ected the 
defence-contention of any dacoity. No doubt -the 
villagers , on hearing the firing of guns felt like' that 
and on getting horrified they tool< to their hides. · 
Some of. the Witnesses )lave said in court that they 
heard the cry that the dacoits had come. ·In that 
situation, learned Counsel for the State-respondent' . 
has said that anybody in the village would take it 
like that .. I · 

12. We have ·been taken th'rough the entire 
evidence . I too feel no ~esi~?tion in taking the view 
that there was no daco1ty. The accused in 
retaliation of the act of killing the brother of accused 
Bhola Mahto (appellant nq: -4) came and picked up 
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Karam Mahto as their target. Accuse·d Ludru Mahto 
(since acquitted) might not be a party to the 
common act committed by the accused. But it 
·appears that he was sent ahead to detain Karam 
Mahto in some gossip, so that he might not get 
away. Karam Mahto was killed. His wife and son, 
who came on the way to the accused, were also 
done to death. Allegation is that it was only 
thereafter that th'ey entered the house looking for 

-the document of litrgation and pilfered the document 
·--a.nd fTIOSt casually took out a sum of Rs. 200/- which 
they found ther~. Thus, prime motive was to commit 
mur'der. They drd. not ransck the house, nor looted 
away any property. It' was not a case of dacoity and 

. therefore, probablity. of false implication appears to 
be .quite remote. Once this probability is ruled out, 
the trial court rightly held that the F.I.R. contained 
the true version of the prosecution story and there 
are many other good reasons to hold such, which 
will'be discussed hereafter. · 

13. The case of the inform·ant is that he went 
to the ·police station with Chaukidar (PW 4/A) . The 
Chaukidar has. also said so. There being.- no police 
officer . at the police station, the message was left · 
there. The Investigating Officer (PW11) also 
supports this fact. He came to the place of 
®ccurrence with his senior officer, the Police 
Inspector. We are not getting apparent reasons to 
hold that the police went in partision to concoct a 
false story. 'Had 'unknown dacoits raided the house, 
.it could have been very well said that some dacoits 
c!long with these accused came, committed dacoity· 
and in course of commission of the dacoity they 
killed the ·inmates. But the story leads us to hold 
that the accused were after the life of Karam Mahto · 
and they were in the look out of only the document. 
They came and killed him and . also his wife and son. 
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Removal of cash is a sporadic act and not . dacoity. 
When it is so held and when I do not find ,it to be a 
case of false implication, · on the simple groung ~f 
enmity between the parties, the delay of the F. I.~ . m 
reachmg the court would not defeat the case. It 1s of 
no consequence. unless· there is · s_ome material 
suggesting that 1t was prepared deliberately at a 
later sta~e for the purpose of fastening these 
accused m the crime. The trial court has given . its . 
own reason in accepting the F.I.R. · as a genuine 
document stating 'that the Mukhia (PW7) is one _of 
the attesting witnesses to the Fardbeyan . The tnal 
court· has further said that the order sheet of the 
court of Chief Judicial Magistrate does not show 
when the F.I.R . . was registered in·court and that it· 
was most ·likely that the F. I.A. was placed before the 
court by the staff pn 21.6 .1981 and not earlier,. 
which does not necessarily mean that the document 
was not sent to the court in time . The main question 
is regarding the trustworthiness of the document 
and when the F. I. R. was written 'without loss of time 
in presence of a senior police officer and if there is 
no flaw in it, then the lapses on the part of the 
officials in not putting the document in court in time 
cannot invariably be a ground to hold the entire 
case ~s fabrication of falsehood . ,.._ . 

· '14. Tlie learned · Counsel for the State 
Re:spondent has f.urther, in reply · to the co·ntention 
ra1sed by the defence Counsel has submitted that 
one of the aceused was arrested and forwarded on 
21 .6.1981 and it ~as probably then that the records 
were placed before the Court for remanding the 
accused to custody when· the Subdivisional Judicial 
Magistrate took notice of the F.I.R. and put his 
signature on the top of it. This does not defeat the 
case at all .. · ·. · · 

15 . . It was only in the aforesaid back-grou.nd 
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that the learned Advocate had questioned the 
credibility of the eye-witnesses and further argued 
that non-production of the independent witnesses 
must be viewed with great suspicion. Reasons for 
non-examination of independent villagers are not far 
to seek . . It has already been . discussed above that 
·on hearing the gun-finng and sensing that dacoits · 
had come, the VIllagers had hid themse1ves behind 
the poors. PW2, 3 and 10 are the eye-witnesses of 
the . occurre·nce. In all twelve witnesses have been 
examined. P.W.4 Barua Mahtain is the wife of the 
informant ' P.W.2 Dukhit Mahto. She has narrated the 
incident, but on. account of some contradiction in 
her statement made before the police, the trial court 
did not consider it wise to rely on her version. PWS 
is a formal witness, who took the dead-body to the · 
Ranchi Me.dical College Hospital . for post mortem. 
PWs. 6 to 8 are ·also formal witnesses . . PW9 had 
examined. some incriminating instruments, like 
Gun-pipe,. tyvo live cartr:idges two empty ~artridges · 
of rifle bes1des a but , wh1ch were sent to h1m for 
examination-report. According to PW9. the ·live 
cartridges were misfired. These articles were seized 
at ·the place of occurrence by the Investigating 
Officer PW11, PW1, Dr. Renu Bala had helcf post 
mortem examination over the dead-bodies of all the 

· three deceased Karam Mahto, his son Dhaneshwar 
Mahto and · his wife Etwari Mahtain. She found· 
multiple injuries on Karam Mahto and one of t~em 
was incised wound 16" x 6" x em. on the back of the 
head' situated transversely cutting the bone . and 
brain and one on the bac{< of the neck cutting the · 
spine and the spinal cord. The.re was other incised 
wounds on the nght scapular region through .which a 
portion · of the right lung -was protrudjng out. Left 
harid of · the deceased was found amputed · at the 
lev~l of wrist behind lying separately. _AI.I were ante 
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mortem injuries. ' she fou.nd four or five · incised . 
wounds on the body of deceased Dhanes.hwar· and . 
one of the injuries was on the back of the head 6" · x 
3" x 11 em. situated transversely cutting the bone 
and the gray matter and another incised wound was 
6" x 2" x 5 em. on the back of the head putt!ng. t·he 
spine and the spinal chord and the th1rd mc1sed 
wound was on the scapular region cutting the [ight 
fourth and fifth · ribs. Further ir:1cised wou-nds were 
noticed on the left shoulder joint- and· on · the . left" 
arm. ; · · 

16. · On . examination of the .dead-bo·dy .of 
Etwaria Mahtain, the Lady doctor found incised 

. wound 3" x 4 em. on the back of the head situated 
transversely c·utting the spine and the spinal .chord : 
Att were ante mortem wounds. , . . · · 

17 . The nature of the. wounds,. · as found on the 
deadbodies of these three deceased is indicati·ve of 
the fact that the accused had come with · full 
determination and they all- acted almost in one and 
the same manner in killing the three deceased and 
this can never .be an act of . persons committing · 
dacoity in a house. The villagers were .kept ferrified 
ori 'the gun-point ·by firing in the air and they 
committee .the offence with Tangi, Farsa and Dawll. 
Th.ese post mortem reports (Exts. 1 to 1 /2) and the 
~vidence . of the. doctor fully. ·corroborate the 
prosecution vers10n and the evidence of the 
eye-witnesses PWs 2, 3 and 10 who have stated 
that the accused came in a mob. Two of them caugh,t. 
hold of Karam. Mahto and one started killing with· 
Farsa. Decease~ Dhanesh.war . Mahto, who .had r.un to 
the rescue of h1s father · was, also caught hold of and 
was pushed on the ground . and was killed with a 
Dawti. When Etwari Mahtain ran to her husband she 
too ·was treated in_ the same manner. The evid'ence 
of . all the three Witnesses are quite consistent •all 
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through. It has bee·n ·taken from the statement of 
PW2 that the villagers were terr ified when the 
accused had come opening gun-fire and that they 
getting panicky, had confinea themselves in their 
houses . In .such circumstances, and the terror 
created by killing three in the village, it was not 
expected that any one would come forward to testify 
to this case . PW 11 has said that he received 
message through a constable at Bundu, where he · 
had.- gone for some official business and that the 
Chaukidar (PW 4/A) and the informant had no talk 
.and discussion about -it and they simply got back 
after leaving the message at the police station and 
awaited in the village when the police arrived on the . 
following day. The informant gave his fardbeyan · 
(Ext. 6) . in presence of the Mukhia of the vill age 
grampanchayat. . - · . 
. 18. No other infi rmity ha-s been shown in the 
prosecution version, nor do ·1 find any. The trial 
court has rightly held the appellants guilty of the 
charge. The conviction and sentence against each 
one of them are , therefore , -confirmed and the 
appeal is dismissed. 

, R . C : P. Sinh a, J. : I ·agree. 
M.K.C. Appeal dismissed. 
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FULL BENCH 

1985/July, 3. 

Before S.S.Sandhawalla,· C.J., S.Roy and U.P. 
Singh, JJ. 

Smt. Bin a Rani Ghosh* 

v. 

Commissioner, South Chotanagpur Division, and . . . 
others . 

. · Chotanagp~r Tenancy . Act,· 1908 (Bengal Act 
no. VI of 1908) -section 71f\-provisions 
of- surren·der by a Scheduled Tribe raiyat, whether 
would amount to transfer- surrender by Scheduled 
Tribe raiyat coupled with subsequent settlement of 
the land by the landlord, whether a transfer within 
the ambit of the section. . . . 

It is p_lain from the history of the promulgation 
of the Chotanagpur Tenancy Act, 1908, the language 
employed therein and the tenor. of the amendments 
made that the larger purpose is to protect the 
transfe~ of the sta~utory ·rights by raiyat in gener~l 
and those belong1ng to the Scheduled Tribes In 
particular. Consequently, a · tiberal construction to 
section 71A of .the Act and. in particular to the word 
'transfer' employed therein has to be. given to aid 
and advance the purpose of the Act. · , 

Civil Writ Jurisdiction Case No. 610 of 1984·(R) . In the· matter 
of an application under Articles 226 and 227 . of the 
Constitution. 
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/ Held, that looking at the wider Scheme of the 
Act ·a surrender of land bY. a raiyat wou1d by itself 
amount to transfer and 1f done without previous 
sanction of the Deputy Commissioner in writing, it 
would obviously be in contravention of section 72 of 
the Act. 

_ Held, further that .a surrender by a Scheduled 
Tribe faiyat directly coupled with the subsequent 
settlement of such land by the landlord would be a 
transfer Vfithin the ambit of section 71A of the Act. 

Bario Santhal . and ors. v. Fakir Santhal 
. (1)-overruled. · 

Bhagwandas v . . Kokapahan (2)-ov~rruled to 
that extent . · 

Trll.ochan Panda v. Dinabandhu Panda (3) · 
Shashibhushan Singh v. Shanker Mahto (4) 

. Golap Gadi Gowala v. Rampariksha Rewaf]i 
and Ors. (5) .and Lakhia Singh Patra & ors. v. 
JyotltilaJ Adiya Deo and Ors.(6)-referred .-

Held, also, that the appreciation of evidence is -
normally beyond the scope of the writ court and 

,there is no reasons to depart from the said rule. 
Mahanth Dhansukh Giri and ors. v. The State of 

Bihar (7)- followed. 
· Application under Artides 226 and 227 of the 

Constitution. . " 

(1) (1924) AIR · (Pat) 793 
{2) (1980) B~T 35 
(3) (1918) PLJ 89 

. (4) (1950) AIR (Cal) 252 
(5) (1958) AIR (Pat) 553 
(6) (1968) AIR (Pat) ·160 
(7) (1985) AIR (Pat) 129. 



155,1 : THE I NOlAN LAW REPORTS [VOL. 'LXIV 
. . 

. The facts ·at the case m~terial to .th~ re8ort are 
set out in the .judgment of S.S.Sandha.walta , .J. 

Messrs ~ S.B.Sinha and V., Sh1vnath for the 
petitioners . . . 
· · Messrs T.K. Das, Standing qounsel w1th O.K. 
Sarkar, Junior Counsel to Standmg · Cou(lsel, and 
A.N. Deo, Y.N. Mishra. and A.H . . Toppo for the 
respondents . . . · · . · 

' s.s. Sandhaw'alia , C.J. - Whether the su-rrender 
by a scheduled tribe raiyat of his statutory rig~t to 
nold I arid for the purpose of cul.tivation (as . d~fmed 
in section 6) would amount to a transfer wtthtn the 
meaning . of section 71 A · of the Chota Nag pur 
Tenancy Act, 1908 :f In the alternative, would such a 
surrender . directly coupled with the subsequent 
settlement of such land by the land lord be a transfer 
within the ambit of the sa id section 71 A of the Act ? 
Thes·e are the two significant a.nd . inter-related 
questions which have necessitated this . reference .to 
the Ful) Ben_ch. · . . • ., . 

, 2 . . The facts may be noticed . with relative 
brevity having relevance to the issues a-foresaid. On 

· the petitioner's , own s~owing , the land in .dispute· 
herem stood recorded m · the name of Lalu · Oraon , 
the father of r.espc1ndent no. 4. The said Lalu Qraon, 
by a registered deed executed on the 29th of March, 
1954; surrendered .the said land in favour of h.is 
landlord, Mahendra Narayan Tiwari. This ' was then 

· p~rp~rted. to be · allotted to one Jogendra Narayan . 
Ttwart satd to. be one of · the co-sharers, who 
executed a regtstere~ deed of settlement dated the 
30th o.f March, 1954 tn favour of Shrimati · Mantoran 
Kumart on an annual rental of As .. 134/-. The said 
settlee later ·~ran~ferred .the larid in favour of her 
daughter, Shrtmatt Parbatt Debi by a registered deed 
_of gtft, dated_ the 16th of February, 1979. In tu rn the 

. . . . 
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said Shrfmati Parbati Debi ·then · transferred the land 
by a registered sale deed dated .the 21st of 
S-eptember, 1981 in favour of the petitioner Shrimati 
Bina Rani Ghosh . · 
· · · . 3. Subseque·ntly the · petiioner was served with 
a notice dated the 29th of December, 1981 by 
respondent no. 3, the Special Officer, Scheduled 
Area Regulation, Ranchi, to show cause why land 
should not be restored in fav.our of Gangaram 
Oraon , respondent no. 4. In pursuance thereof, the 
.petition_er appe~red a_nci shC?wed cause, and after a 
keen' contest, rn wh1ch . ev1dence ·was led by the 
parties, respondent no. 3, by his order (annexure 4) 

. directed the restoration of the land in favolir o-f 
respondent · no. 4 under' section· 71A of- the Chota 
Nagpur Tenancy Act (hereinafter . called the 'Act'). 
Aggrieved thereby, the petitioner preferred an 
appeal before the Additional -Collector, Ranchi, who, 
by his considered order ·(annexure 5) dated the 21st 

. of March, 1984, dismissed the appeal. The petitioner 
then f.iled the revision before the Commissioner, 
which also met 'the same fate by the latter's detailed 
,order (annexure 6) dated the 9th of April, 1984. The 
present · writ petition · seeks .. to challenge the 
·concurrent orders of the aforesaid three authorities . 

.4. Now, the core of the .argument of .Mr. 
s :B.Sinha, the _learned · counsel for the petition_, is 
that a mere surrender by a .raiyat of his right was not 
a transfer ·. which could possibly attract the 

. provisioQs of section 71A of the Act. It · was 
contended --that the .concept of transfer under the 
said section is identical with· that of the transfer of 
property under section 5 ·of the Transfer o'f Property . 
Act. Consequently, according to counsel, a mere 
surrender by itself or even when coupled with the 
subsequent settlement of land by the landlord would 
not amou1;1t to a transfer which was hit by section 
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71A. Relipnc~ was placed on. Tri/ochan PaTJda v. 
Dinabandhu Panda (1) and Bhagwanda~ y-. . Koka 
Pahan ·and others (2) to~' the larger · subm_1~s1on was 
that the whole proceeding by the author_1t1es below 
was without jurisdiction .and VItiated on th1s scar.~ . .. 

5 . At the very threshold it seems apt to clear 
· the decks for the e><al1ilination· of the two questions 

formulated · at the outset becaus.e some attempt was 
made on · behalf of the petit ioner to befog the real 
issues involved. On the petitioner's own showing 
(vide annexure 2 which was her show cause in the 
court of the Deputy Collector, Scheduled Area 
Regulation) in reply to the notice under section 71 A 
issued to her, the f1rm stand _ taken on her behalf was 
in the terms following: . 

"3 . That the land under khata No. 11--plot 
. No. 6.72 area 461 decimals and ·Khata no .. 39 

· plot no. 674 area4 decimals situated at village 
Boreya P.S. Kanke District - Ranchi . stand 
recorded in the name · of· Lalu Ora-on who 
surren-deree to 'the. ex-land lord in the year 1954 
by different registered deed of surrenders. 
4: - That -the· ex-landlord took khas possession 

of th.e same and ·thereafter settled ·the land with 
Mantora!l Kuwari by a reg istered deed of settieme.nt 
who bUilt a ho_use over thereaf~er investing Rs . 
··25,00ql- approximately, and soon after Mantoran 
Kuwan transferred the land with buildings to her 
daughters against the deed of sale. 11 

It is manifest ' I from the aforesaid crucial 
pleading that the pet itioner contested the matter on 
the bas1s of the surrender of his raiyati right by Lalu 
Oraon to his landlord and the subsequent settlement 
thereof by the latter. The whole case was fought 

(1) _(1918) PLJ 88 
(2) (1980) BLT 35 . 
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around the said issue and the parties led evidence on 
the point. It was on these premises that the Special 
Officer, Ranchi , arrived at the following findings : . 

"The opposite party has stated that Laloo 
Oraon, . father of the . petitioner, . had 
surrendered the said land to Kame landlord on 
30 .3 . 1954. The landlord settled (unintell igible) 
the said land again on 30.3 .19554 ·which was 
purchased by the o·pposite party under a 

· registered deed. Evidence on behalf of both 
the parties was adduced. Hence I have come 
to the ·conclusion that the p~titioner is the son 
of a schedule tribe raiyat recorded in the 
khatian. The surrender has been forgedly got 
executed by the ·father of the petitioner. The 
date of the . surrender and that of the 
settlement are the same, which is illegal and . 
the l·and has been occupied fraudulently by · 
illegal means . The opposite party has 
purchased the land without obtaining 
permission from the Deputy Commissioner 
which contravenes section · 46 · of · the. 

. Chotanagpur Tenancy Act. Hence I order 1hc>.t 
the aforesaid land and house be restored to 
the petitioner without compensation under 
section 71 A of the Chotanagpur .Tenancy Act." 

Equally evident it is f.rom the order of t~e Additional 
Collector (v ide annexure 5) that in the appellate 
forum also the issue was the validity or otherwise • 
of 'the alleged surrender and the subsequent · 
settlement of the land .' In the revisional forum 
before the Commissioner (vide annexure 6) too , the 
issue primarily was the fraudulent nature or 
otherwise of . the alleged surrender and the 
subsequent settlement. It is thus plain th.at herein 
-there is a concurre~l · fin~ing_ of. as many as three 
forums ' on the bas1c po1nt 1n 1ssue. However, in 
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fairnes one must notice - though regretfully - that 
the learned counsel for - the petitioner sought a 
re.apprai~al and piece-meal consi~erati~n ~f s-ame 
evidence in the court below. Even 1n a s1tuat1on of a 
concurrent finding by as many a_s three authorit!es 
below we ··were persistently ,1nv1ted to reappra1s·e , 
·and assess· for ourselves the evidence of AW's 1 I 3 
and 4 whose isolated statements were placed on 
record dehors what had .·been adduced by the other 
side. · It' is significant to note that despite repeated 
opportuni~ies given, the·· . petition~r did not dare to 
produce the · registered deeds exec.uted on the 29th 
or 30th of March , 1954. · The courts below. were 
entitled to draw an adverse inference therefrom and 
which , in our opinion, they· rightly did. · It perhaps 
deserves reiteration that · it is not within the 
province o_f· th~ Writ Court to co~vert ·, itself into a 
court of f1rst 1.nstance or an appellate forum for 

. · appraising and appreciating evidence afresh on 
findings of fact' which stood concluded by forums· 
having jurisdiction over the matter. Learned counsel 
for the petitioner, however, persisted for examination 
of what, according 1to him, were the violations of -the 
procedural provisions of : the Code of Civil Procedure 
~y ~he authorities ~elow and . in contending that the 

· fmd1ngs of fact amved at were not . sustainable and 
they border on perversity . . These submissions have 
only to be noticed· and rejected because it seems· 
~ettled beyond cavil. that the appreciation of evidence 
1s normally· beyond the_ ·scope ,of the Writ Court-, and 
we see ~o reason herem to depart from the said rule . 
!f a:uthor1ty w~re. needed for such a plain propositio~. 
1t IS there ·m the recent Full - Bench decision · m 
Mahanth Dhan'sukh Giri anq others v. The 'State of 
Bihar and others (1 ). · . · · 

(1) (1985) MR (Pat) 129 (F. B.) 
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SA. Equally in this context, we w·i~h to notice 
that before the referring Division Bench also an 
argum·ent on . th·e basis of an alleged forcib le 
dispossession was sought to be raised . However, 
without adverting closery to ,this aspect, the case 
was refer'red to a larger Bench for consideration . of 
the question of the scope and meaning of the word 
~ transfer' in section . 71A of the Act . The indepth 
examination of the case above discloses that herein 
no question of forcible dispossession, etc., can now 
arise _and in essence the sole question here as also 
in lthe three forums below is -with regard to the 
validity 'of the surrender · of a tenancy and its 
subsequent settlement with · a·nother on the very 
same day of the single transaction . Learned counsel 
for' the · parties ultimately canvassed · this very 
question before us. 

. 6. Inevitably the controversy herein revolves 
. around. the language of section 71A which was 
. inserted in the Act by .serial no. 3 9f the Bihar 
Scheduled Areas Regulation , 1969 , the relevant part 
whereoi may be reacf at the very outset: · · . 

· "71 A. Power to ·restore possession to . 
member of Scheduled Tribes over land 
unlawfully transferred.- . 

If at · an·y time it comes to the notice of 
the Deputy Commissioner that transfer of rand · 
belongmg to a raiyat'~ who is· a member of .the 
Scheduled · Tribes has taker1 place in 
contravention of Section 46 or any other 
provis ion of· this Act or by a.ny fraudulent 

. method (includ_ing decrees obtained in ~it by 
fraud and collusion) he may, after giving ' 
rea-sonable : opportunity to the ·transferee, -who 
is propos~d ·to be evicted, to . shc:>w cause and 

. after making necessary enqu1ry 1n the matter, 
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evict the transferee from suc-h land ·. withou-t 
payment of compensation and restore 1t to the 
transferer or his heir, or, in ·cas.e the tr~n.sferer 
or his heir is not available or IS not w1_l.lmg .to 
agree . to such restoration·. re-settle 1t w1th 
another raiyat belong ing to the $cheduled 
Tribes according to the villag~ custom -for th~_ 
disposal of an abandoned hordmg : ' _ · -
7 . Now, whilst construing the aforesaid 

provision and in particular the . word 'transfer ' 
employed therein, one must. recall tbe settled and, 

· indeed , the hallowed principle that a word or a 
phrase in a statute takes its hue from th.e context in 
which it is inlai(!j. Section 71A particularly and the 
Chota Nagpur Tenancy Act , 1908 generally are not 
statutes which have to be construed in isolation and 

. . their interpretation · inevitably · involves · some 
reference to their legislative history and the purpose . 
and object to which i~ is directed. The historical. 

. retrospect here spans a .period of more than a 
century. Its true perspectiv.e · is aga inst · tne · 
back-drop of the primordial backwardness of the 
Scheduled Tribes interspersed into deeply wooded 
and semi-tropical forests of Chota Nagpur Division 
and the adjoining district of Santhal Parganas. The 
~nderl_y i ng · ration?le of the regional legislation here 
1ncludmg R.egulat1orf Ill of 1872 may well be· noticed . 

· from the f1nal settlement report_ in the . district o.f 
Santhal Parganas _ by J .F. . Gantzer, which - is 
~ ~ pplemental to the earlier and more celebrated and 
(,xhaustive report of,Sir Hugh Me Pherson 

"The question of transfers is one of the 
most important w_it~ ~h i ch this settlement has 

.had to deal ~ and 1t 1s m fact one whic.h affects 
the very root of the whole · Santal Parganas · 
system. Broad.ly speaking it may be said that 
the whole ob;ect of the agrarian law of the 
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district since 1872, when Regulation Ill of that 
was introduced, is ·to ensure · that the 
population should be allowed to remain 

. undisturbed in · possession of its ancestral 
. property, ·and that any reclamation of -waste 
_lands which is -done m any vi llage shall be 

· · done only by the Jamabandi Raiyats of the 
village . The history of the district plainly. shows 
that the vast majority of the people in its are 
quite unable to grasp the principle of outsiders 
taking possession of their land whether legally ' 
or illegally, that . is to say either by force or by 
the ordinary means of acquiring land such as 

·· sale , mortgage or certain forms of sub-lease." 
For these · purposes · it ·would perhaps be 
unnecessary to delve beyond the year 1879 when 
the Chota Nagpur Landlord and Tenants Procedure 
Act of the said year was enacted and apart from its 
subsequent . am·endment made therein 
complementary legislation in the shape of Chota 
Nag pur Commutation Act, 1897, the Chota Nagpur 
Tenancy .(Amendment) . Act, 1903 and the 
Chotanagpur {Amendment) Act, 1905 were also duly 
promulgate.d . Because of the necessity to amend 
and co'nsolidate the law relating to . the landlord and 

. tenant and the settlements . of lands in Chota 
.Nagpur the Chota Nagpur T~nancy Ac;:t, 1908 was ., 
promulgated · a·nd the statutes ment1oned above 
were then repealed. Patently, to give further 
protect ion to raiyats in general and in particular to 
those who were members of the Scheduled Tribes 
amendments were made in the Act by -substituting 
section 46. by section ~14 of the Chota Nagpur 
Tenancy (Amendment) Act, 194 7 placing restrictions 

· on . the transfer of the· right by a raiyat. To 
effectuate · · the same purpose later section 71A, 
which falls for construction, was inserted by serial 
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no.· 3 . of the Bihar Sch~duled ·. Ar.e?s ·. Regulation, 
1969 with. specific reference to the ra1yats who were 
members of the Scheduleq · Tr ibes. ~Y. th~ sam~ 
amending Act, in section 72 a further l1~1ta!'on was 
placed on the surrender of land by a rC!JYat 1n so .far 
as it coulo be done only w.i.th the prev1ous sanction 

. of the .Deputy Commissioner in. writing. · ... · 
8. 1 n the light of .the above, it seems plain from 

the history of the statute, the language employed 
therein and the tenor of the ' amendments made that 
the larger purpose is to protect the transfer of the 
statutory rights by . raiyats in · Qener~l and .those 
belonging to the. Scheduled Tn.bes 1n pa.rt1cular. 
Consequently, a l1beral ·construction to section 71A 
and in particular to · the word 'transfer' employed 
therein has to be given to aid and advance the 
purposes of t.he Act. . · 

9. · In the context of the above, the basic stand 
on behalf of the respondents 'taken by Mr. Deo 
(whilst countering the con-tention advanced on 

.behalf of the petitioner). is that the surrender iof land 
· by a raiyat to his landlord is by itself- a transfer 
within the meaning of section 71A and would be 
affected and hit by its P,rohibition when the same ' 
has been don~ .wit.hout th~ previous sanction of the 
Depu~y . CommiSSione_r 1n wr.iting. The further 
submiSSIOn ,was that tn the absence of a specific 
definition . in the Act itself · of the word 'transfer' . 
::;ection 71 A m1.,1st be widely and liberally construed 
1n favour the class. of .Scheduled Tribes which it 
intends to protect. A frontal challenge was also laid 
by the .respondents to the correctness of Trilochan 
Panda v. Dinabandh'u · Panda (supra) and 
Bh?gwandas v_. Kok? Pahan .and . others (supra) 
wh1ch w~re rel1ed upon by · the· learned counsel for 
the petitioner. · ' · 
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1 o·: Now, to appreciate the rivai contentions 
forcefully advanced by either side, it is necessary 
first to advert to section 6 of the Act and to read the 
'relevant part thereof: , 

· "6. Meaning of ' raiyat' - (1) 'Raiyat' 
means p"rimarily .a person who has acquired a 

. right . to hold land for the purpose of cultivating 
it by himself or by members of his family, or by 
ruled servants or with the aid of partners; and 
includes the successor-in-interest of persons · 
yvho have acquired such a right, but does not 
include a Mundari-khunt-kattidar. ' · 

Explanation: - Where a tenant of land has 
the right to bring it under cultivation , he shall 
be deemed to have acquired a right to hold it 
for the purpose of cultivation , notwithstanding 
that he uses it for the purpose of gathering the 
produce of i.t or of grazing cattle on it. 

· · (2) A person shall not be deemed to be a 
raiyat unless he . holds land either · under a 
proprietor or immediately under a tenureholder 

·or immediately under a M undari-khunt-kattidar. 
. ' XX . . XX XX , . XX" 

It seems plain f.rom the language of the "statute that 
the law in terms recognises the raiyat's . right to 
hold and cultivate the land eith.er by himself or by 
members of his family or by hired servants, etc . 
Becuse of this peculiarity, one may coin it into the 
terminological phrase of· a raiyati right. · Viewed 
either from the· aspect of ·a confirment by statute or . a recognition of a legally acquired _rig_ht, the result 
would mdeed be the same. Once 1t ~~ held, as it 
must be. that the raiyati right is a Slatutory legal 
right, .it necessarily foHows that either surrendering 
or in a wa'i} . passing on the same to the landlord 
·would involve the transfer of such a right. 
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-Reference may next be made to sect}o~ 46 of the 
Act which aga1n places stringent res.trrct10ns o.n the 
transfer ·of the rights by a , ra1yat. Pa~t1cular 
referenc8' is called for clause ·(b) of ·sub-sect1on {1) 
of the said section which invalidates all su.cl:i 
transfers by sale, gift or any other co·ntract .'or 
agreement and equally any mortgage or. le~se wh1ch 
may · or tend to go beyC?nd a p~riod ~f f1ve ye_ar~. 
The proviso to sub- sectlon.(1) of .sect1on 46, · ~1th1n 
very narrow confines, perm1ts transfer of the rr~hts 
by the raiyat if .the detailed conditions specified 
therein ·stand well satisfied. Learned counsel for .the 
respondents had rightly relied on section 4 7 as 
highlighting the fact that the restrictions on t.he ·sale 
of a raiyat's right even under the .ord-ers of the 
court were stringently placed by the said section. 
This would again indicate how zealously the law 
wished to safeguards raiyats from the inroads of 
any private depredations. r! . . / .. 

11. Comin~ now to section 71 A, what first 
meets .the eye IS· the. fact that here exceptional · 
protection has been g1ven to the raiyati rights of 

. persons who' are members·.of the Scheduled Tribes . 
Apparently, th·e working of the Act had shown that 
the existing ,Protection g~nerally afforded by the 
statute were Inadequate With regard to the majority 
of the unsophisticated members of the Scheduled 
Tribes and, _therefore, by serial no. 3 of the Bihar 
Sche.duled . Areas Regulation .. 1969, this section was 
spec1ai!Y rns_erted for ~he1_r. be_nefits. Again, the 
pro~ect1on g1ven here. 1s 1n Wide ranging terms 
aga1nst .all unlawful transfer,s. It embraces in its wide 
sweep not only the . c~ntraventions· of section 46 or 
of any , other prov1s1on.s Qf . the Act but equally 
transfers b-y_ any frau.dulent method including 
~ecre~s obta1ned 1n a su!t by fraud and collusion.· tt 
1s pla1n that .the protection · has been given in the 



VOL. LXIV) PATNA SERIES 1562 

widest amplitude. Yet again the power .to set aside 
such illegal transfer is given to the Deputy 
Commissioner without any limit of time when 1t 
comes to his notice. Obviously enough the Deputy 
Commissioner can here act suo motu·. · 

12. L.astly reference . may also be made to 
section 72 with regard to the surrender of a land by 
a raiyat. By virtue of the amending Act :Jf 194 7 such 
a surrender can only be with the previous sanction · 
of the Deputy Commissioner in writing . . The 
significance, therefore, which the l q•! t now attaching 
to the surrender of land by raiyats is not to be easily 
-lost sight of. When read with section 6, such a 
surrender is a transfer of the statutory right by the 
raiyat to both hold the land and cultivate it either by 
him.self or through -o.thers . As long as, the raiyati 
right remains intact, the landlord has merely a nght 
to claim rent from the raiyat and no more. The 
surrender of the raiyati right, therefore, involves a 
transfer of statutory rights in property which. would 
convert the mere rtght. to rent into one of entering 
into kh.as possession of · the land . af'}d retaining or 
cultivatmg the same to the exclus1on of all others. 
'This is expressly recognised and conferred by 
sub-section (4) of section 72 which provides that . 
when a raiyat surrenders his holding, the landlord 
may enter on the holding and either ·let it to another 
tenant or take it into cu ltlvation 'himself. It- would 
thus seem that a raiyati right as defined in section 6 
and flowing from the other ·provisions of the Act is 
valuable right in property which cannot in the eye of 
law escape the label of a transfer of such property 
rights. The solicitude with which the law herein 

. stand guard ove.r the raiyati right and more so when 
these raiyats ·are members of Scheduled Tribes, 
seems evident from the. wide ranging provision of . 
section 71A. Therefore, 1t must be held that looking 
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at the · wider sch~me of the Act a surrender o.f land 
by raiyat would by it'self amount to ·a transfer and if 
done without the previous . sanction of. the Depu~y 
Commissioner in writing, it would obviously be !n 
contravention. of the said section 72. . · 

· 13. Another aspect which calls for pointed 
notice here , is the 'fact that · the word 'transfer' 
employed . in ·section 71 A is neither defined · in · the 
said section nor anywhere · else in the Act. , In-' the 
context this wore) is laid in section 7-1 A would leave 
little manner of doubt that it was intended to cover 
all transfers actual or implie·d. Apart from this, -iri the 
absence of a definition, the word 'transfer' has to be 
giv.en its ordinary dictionary meanfng and once it..,is 
so, it is settled beyond doubt 1that it is .a word ·of 
wide import. This seems to· be · evident on principle. 
But if authority were · needed, it exists in Sashi · 

. Bhusan $ingh~~ v .. Sanker Mahto (1) .. Therein what fell 
for · cons1derat10n was the use of the wor-d 'transfer' 
in _'~ection 2.6F of · the Sehgal Tenancy Act, 1885. · 
The1r Lordships observed as under: .· . · 

· "(13) As indicated already , in S. 26F. -of 
the Act, there is no indication that the word 
'.transfer' is used in'"any restricted sense. It is 
used Jn the general and ordinary .sense . . and if 
any assistance can be obtained from . sub-s. 
(11) the only· concl.usion that can be drawn is 
t_ha.t the intention· of the Legi.slature was no't to 
l1m1t. the · scope of · the. word 'transfer \ in any 
particular !11 an ~e r. · If w1th.out ·refe renee--to any 
other .sec.t1on 1n ·the Act the inte'rpretation\ of 
the ~or9 'transfer' is to b·e based, we think 
that . . 1t IS the ~1der me~ning and not any. 
restricted one wh1ch can be put upon the word 
tran·sfe r. "· · 

(1) {1950) AIR (Cal) 252. 
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and 
' 

11 (16) The word 'transfer-' means the 
passage of a right from one individual to 
another. Such transfer may take place in one 
of three different ways. It may be by virtue of 
an act done by a transfere'r with an intention, 
as in the case of a conveyance or a gift, or, 
secondly, it may be by operation 0f law, as in 
the case of .-forfeiture , bankruptcy, intestacy,. 
etc. Or thirdly, it may be an involuntary 
transfer effected through Court, as in 
execution of a decree for either enforcing a 
mortgage, or for-. recovery ·of money due under 
a simple money decree. The word 'transfer' in 
its ordir.l-ary sense would · include · all these 
different kinds of transfer. II • 

14. In fairness to Mr. Sinha, one must refer to 
Tri/ochan Panda's · case - (supra) on which firm 
reliance ·was sought to be ' placed. · Therein the 
Division Bench was considering the use of the word 
'transfer' · in section 46 ·of the Central· Provinces 
Ten·ancy Act. The said ;section ·pertaining to the 
devolution of the occuP.ancy right under the said Act 
i's materially different and has, · in no way, any 
identity with section 46 of our Act or section 71A 
which we are called upon to . consider. Even 
otherwise the. provision and Pl;Jrpose o_f the ~.entral 
PrGv i.nces Tenancy Act, 1898 1s matenally different 
from the Chota Nagpur Tenancy Act, 1908, which we 
are called upon to construe . None of . the 
considerations which have been adverted to in the 
earlier part of the' judgment would be necessarily 
applicable to the construction · of the provisions of 

. the· Central Provinces Tenancy Act. Trilochan 
. Panda's case is, therefor.e, p_lainly distinguishable. 

However, if the. observat1on 1n the· context of the 
Central Provinces Tenancy Act are sought to be 
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project.ed .as a warrant for the proposition , ·that · a 
surrender of land by a raiyat can never amount to 
transfer then, with the deepest deference, the 
judgment does not lay. down the law correctly and ha ·­
to be overruled on that point. The s ingle Bene~ 
judgment in Bario Santhal and others v. Faktr 
Santhal (1) had merely followed Trilochan Panda's 
case and it missed the distinguishing features C?f the 
lanaguage . employed in · the Central . Provmces . 
Tenancy Act and those employed in ou r Act. It also . 
deserves recalling that Kanhatya Singh, J., in Golap 
Gadi Goa/a v. Rampariksha Rewani and others (2) ; 
after expressly referring to this judgm~nt, took ? 

· contrary view. Later on , Golap Gad i Goala 's c~se · 
has been expressly approved rn Lakhia Singh Patra 
and others v. Jotila/ Adity_a Deo arid · others (3). 
Apparently, Bario Santhal s case (supra) can no 
long as hold the field but .even otherwise, ·for the 
reasons recorded earlier, 1··would expressly overrule 
the same . 

· ·15. Lastly reference must also be made to the 
Division B.ench judgment in Bhagwandas v. Koka 
Pahan ·and others (supra) . Therein · it .was observed 
that the transfer as envisage'd in section 71A must · 
be understood as in~ the Transfer of Property Act 
and, the refore, a surrender by a raiyat would not a · 
transfer within the .·. mean ing of .section 71A . 
Reference to the very brief discussion on that point 
would indicate. that the issue was· .not adequately 
and· fully canvass~d before the. Bench. Learned 
counsel for the part1es .apparently were remiss in not 
cit~ng either principle or. precedent relevant to t he 
po1n~ nor was .the attent1on of the · Bel")ch drawn to 

* (1) (1924) AIR (Pat.) 793· 
(2) (1958) AIR (Pat.) 160 
(3) (1.968) AIR (Pat.) 160: 
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. the · history a'nd the purpose of the · legislation and 
the provis1ons of the connected sections. It seems 
to have been observed, as a matter of first 
impression, that the word 'transfer' in section 71 A 
must be given the . same meaning as the phrase 
'tran·sfer ol property' referred to by section 5 of the 
Tran~fer ' of Property Act. With the greatest respect, 
it seems to' me that the error has crept in from the 
failure to notice that section 71A in a very wide 
ranging context talks of transfer alone,. while section 
5 of the Transfer of Property Act employs the 
composite term of . a 'transfer of property as a 
special term of art. Equally it has to be carne in 
mind that the concept of transfer ·of property is not 
in the defining section 2 but appears in a later 
elaboration for the particular purposes of section 5 
and peculiar to the said statute. It is in this context 
that the salient warning in Laurence Arthur Adamson 
and others v. Melbourne and Metropolitan Board of . 
Works (1) has to be recalled that it is unsatisfactory 
and unsafe to seek a -meaning of the word used in 
an Act in the definition clause of another statute· 
dealing with cognate matter · even by the same 
legislature - much more so by other legislature. That 
view . has been again forcefully reiterated in 
Jainarayan Motiram Gangaram (2). With the deepest 
deference therefore, it must be held that the 
passing observation on this · point rn Bhawan Das v. 
Koka Pahan and others (supra) does not lay down 
_the ·law correctly and is hereby overruled. 

· 16. To conclude on this aspect, it must be held 
that on the larger purpose of the statute and the 
language · of section 71 A that a surrender by a 

' Scheduled Tribe raiyat of his statutory right to hold 
(1) (1929) AIR (PC) 181 
(2) (1949) AIR (Nag.) 34. 
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la.nd would amount to a transfer within the meaning 
· of the said section 71A of the Act. . 

17. The ·learned coun.sel for the · respondents 
rightly contended - on his alternative grou_nd that 
such a surrender directly coupled w1th the 
subsequent settlement of such land by the landlord 
would be transfer. He is indeed .on a firmer ground. 
Herein · there is a consistent and concurrent finding 
that the surrender and the subsequent settlement , 
was, indeed, one transaction for the purposes of 
circumventing the restriction imposed by the Act. As 
has been notice.d earlier, these concurrent findings 
are unassailable. Once that is so , it seems well 
settled by a consistent line of precedent in · this 
Court that a surrender coupled with a settlement, 
which, in essence, is one transaction, would amount 
to a transfer within the ambit of section 46 or 71 A . : 
These judgments· make it clear that if the surrender 
and settlement form one transaction or otherwise 
then it would be transfer even in an extreme case 
when the settlement takes place nearly three years 
after the original ·surrender. In Golap Gadi Goaf.a 's 
case (supra) it ·was categorically observed as 

. follows: · · 
"Unsophisticated as the people of -that 

area are , bu_t for the legislation, they w.ould 
have be~n w1ped out by people with SUP.erior 
int~llect and bigger purse. Here also, the· main 

.· ObJect o.f the arr·angement · was to effect a 
tra~sfer: _of the disputed land to the plaintiffs in 
sat1sfact1on of the1r debts, and. since this could 
not ~~v.e been ~one directly . because of the 
proh1b1t1on conta1ned in S. 46 of the Act they 

. too~ rec~urs~ to this circuitous arrangement. 
The1r <?b.Ject 1s too ·patent to be d iscussed. In 
my opm1on, such a transaction amounts to a 
clear circumvention of section 46 of the Chota 
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· Nag pur Tenancy Act and cannot be legally. 
given effect to." . 

The aforesaid view stands affirmed in Lakhia Singh 
PatrfJ. and oth·ers v. Jotilaf Aditya Deo and others 
(supra). La,stlr, in Bhagwandas v .• Koka Pahan and 
others . (supra if was held to be axiomatic as under 
within this jurisdiction: 

: "There is no dispute about the legal 
position that if it is proved that the surrender 
of- a raiyati land of a member of the Schedule 
Tribe was brought about in order to tak·e 
settlement of -the same and in other words · 
surrender and settlement are proved to be one 
transaction or -both a're parts of the same 

·transaction. Section. 46 of the Act will be 
attracted consequently the proceeding under 
Section 71 A of the Act will be maintainable.". 

·· 18. Afrfirming the aforesaid judgments, I would 
hold that a surrender by a Scheduled Tribe raiyat 
·directly coupled with the subsequent settlement of 
.such land by the landlord would be a transfei within · 
the ambit of section 71 A of the Act. 

19. Both the meaningful questions formulated 
at the outset having ·been answered in the terms 
above, the present writ petition must fa il and is 
hereby dism1ssed. However, there will be nor order 
as to costs. . 

s. Roy, J: - I agree with learned the Chief 
Justice that the writ petition should be dismissed 
without. cost. I also agree that the word 'transfer' in 
Section 71A Chotanagpur Tenancy Act, 1908 (the 
Act) as interpreted in Bhagwan Das, v. Koka · Pahan 
and others (supra) must .be overruled . I was a party 

.. to that decision and, therefore, recording some 
reasons for . diffr~ring with what was laid down in 
that case . I also adopt the reasons given by the 
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lear"ned Chief Justice. . . . 
21. Admihedly LaltJ Oraon surren~ered the 

land 111 question to the exl.andlord . W!th.out th,e 
previous sanction of the Deputy Comm1ss1oner. Th1s 
was purported to have been done under .sect.1on 7.2 · 
of the Act. The questions to be answered 1n t~1s 
case have been formulated by the learne·d Ch1ef 
Justice. Relevant portions of section .-71 A .have b~en 
quoted in the judgment. of Hon'ble the Ch1ef ·Just1c.e . 
The relevant portion of secti.on 72-reads as follow~:- . 

"Section · 72(1): Surrender of land by 
raiyat, - A raiyat not bound by a lease or other 
agreement for a fixed period may, ~;it the end. of 
-any agricultural year, surrender his hqldtng 
with previous sanction of . the Deputy 
Commissioner in writing. 11 

•• • 

In sub-section (5) provisi0n has been made for 
enabling the raiyat to surrender whole or Qart of 
holding ~ith .t~e . Pr~vious sanction of the , Deputy 
Comm1ss10ner. tn wrtttng. . . . · . 

22. It is commong knowledge that some of the 
• provisions of the Act are in the nature of beneficial 

legislation because provisions· have been made 
therein to protect the interest of raiy_ats who are 
mem.bers of . t.he ·scheduled tribes in their raiyati 
holdings. Sect1on 71A, therefore, must be· construed 
liberalry. I . am aware that .the Supreme · Court in 
Regional Director, Employees' .' State · {nsurance 

' Corporation v. [Jamanuja (1) put a caution to this -by 
observing 'that "but v.'here such beneficial legisl'ation 
ha~ a scneme of its pwn, there is no warrant for the 
court to travel beyond the scheme and extend the 
scope of the statute on the pretext of ·extending the 
statutory benefit to those who are not covered by 
the scheme". We must, therefore , guard ourselves 

(1) (198~) AIR (.SC) 278. 
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not to ·construe .the word ' transfer' in section 71A to 
include such transactions which were not intended 
to be included by the legislature. Section 71A is 
based on the principle of distributive justice. This · 
section is intended and meant as an instrument for 
alleviating oppression, . redressing bargaining 
imbalance', ·cancelling unfair advantages and 
generally overseeing and ensuring probity and fair 
dealing . ·It .seeks to reopen transactions between 
parties having unequal bargaining power resu lting in 
transfer of ·title from one to another due to force of 
circumstances and also seeks to rest itute the 
parties to their original pos ition. rsee Lingappa 
Pochanna Appelwar · v. State of Maharastra and 
another (1) . . . . 
. . 23. In Section 46 of the Act by sub-section (1) 
transfer _by a· raiyat of his right in h1s holding or any 
portion . thereof has been prohibited , except 
mortgage or lease for a period expressed or implied 
for a period not exceeding five years and bhugat 
. bandha mortgage to a registered Cooperat1ve 
Society for a period · not exceeding seven years. It 
provides that an occupancy raiyat who : is a member 
of Scheduled Tribes· may transfer with the previous 
sanction of the Deputy Commissioner, his right in his 
holding or a port ion of his holding by sale, . 
exchange, ·gift or will to another person who is a 
·member of the ·scheduled Tribes and who is a 
resident within the local limits of the area· of the 
Police Station within which the holding is situate . It 
will be noticed that in th is, section not only for 
transfer intervivos as understood under the transfer 
of Property Act viz . sale, . exchange and gift , 
previous sanction ~f the Deputy Commissioner is 
required to be obtamed, but also for the purpose of 

. (1) (1985) 1 sec 479 . 
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will p·r~vious sanction of the Deputy C?ommiss,io.ner is 
necessary. -In Section 46 the word transfer IS not 
what is meant · under the Transfer of Property Act 
because will is not a transf_er under the, Transfe~ ~f 
Property .Act. The meaning of the word . transfer tn. 
section 46 is, therefore, w1der than. what IS under the 
Transfer of Property Act . . · 

24. If we analyse section 71A we will notice 
that the Deputy Commissioner has been given power 

' to restore raiyati land of a member of the Scheduled 
Tribes, if a transfer has taken place:- . 

(i) in contravention of section 46, 
(ii) in contravention of any other provisio'ns 

of the Act ; 
(iii) by any fraudulent method including 

decrees obtained in suit by fraud anq 
collusion. 

Decree of a court by which ' the title of person 
is declared is not 'transfer' as generally understood; 
but by clause (iii) it _has also been included as a 
mode of tra·nsfer, albeit if the decree was obtained 
by fraud 8:nd collusio~ . There is no c;:lifficulty in 
understanding clause (1) because what is transfer 
within · the meaning of section 46 have been 
enumerated in that section . Clause (ii) speaks about ­
transfer in contravention of any other provisions of 
the Act. In other words, besides section 46 there 
are sections, transactions under . which may amount 
to transfer. It is well settled that each word of a · 

.section must be given effect and so the words in 
clause (H) must have full P!ay. Section 72 mandates . 
thpt a ratyat whose lease IS not for a fixed period, 
may surrender his hqlding of part thereof with the 
previous sanction of the Deputy Commissioner in 
writing . Any surrender made in contravent ion of 
section· 72 must · be. held to be ·bad in law. By 
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surrender, right to hold land is given up by a raiyat 
in favour of another, who becomes entitled to hold 
the same. In effect, by surrender the raiyat - looses 
his ~itle in the land . The Leg islature, therefo~e. 
provided that surrender may . . be made only w1th 
previous sanction of the -Deputy Commissioner in 
writing. It must, therefore,· be held that provisions 
r~ferred to in _clau~e (ii) is section 72 . Surrender of 
nght by a ra1yat 1n h1s land must be he.ld to be 
transfer within the meaning of section 71A and 
statute provides that if it was made in contravention 
of section 72, the surrender may be annuled. 

25. In the proceeding under section 71A, it 
was also held that there was clear nexus between 
the surrender and the settlement and they formed 
one single tr.ansaction. Mr. Sinha streneousfy argued 
that . th1s finding was perverse as. it was not 
supported by evidence. Apart from w.hat have been 
stated by the learned Chief Justice , even assuming 
th'at there was no evidence on the basis of which 
that finding can be sustained, in view of the fact that 
as the surrend.er was made without the previous 
sanction in writing of the Deputy Commissioner, 
there had been contravention of section 72; 
consequently, it . must be held that land so 
surrendered could have been restored under section 
71 A of the Act. 
· U.P.Singh, J. : r ·agree with the view expressed 
by my Lord the Chief Justice . 

· R.D. · Application dismissed. 
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1985/November, 5. 

Before Anand. Prasad ·Sinh.a and Madan Mohan 
Prasad, JJ. · 

Vishwakarma Mandlr Trust through its Presi dent 
Baldeo Prasad Vish~akarma * 

v. 

·Most. Munu Devi arid others . . . 

Bihar Buildings (Lease, Rent an·d Eviction) 
Control · Act, 194 7 (Act lfl of · 194 7)- section 
11 (1!) (d)- suit for eviction on ground of default­

. premises belonging to deity-suit by a trustee being 
the Manager or the person involved with the state of 
·affairs - maintainabili ty of. · 

Where ·the subject maher of the suit is vested 
in the deity ; 

Held, · that the deity bei.ng a juristic person, the 
suit by a trustee being the Mana9er or the person 
involved· with the state of affairs w1ll be a competent 
person to maintain the suit. alone . . . 

* Appeal from Appellate Decree No. 74 of 1978 (R. Against the 
judgment and decree of Shrl Sardar Bhagat Singh Houra, 
Add itional S_ubordinate Judge VII , Ranchi dated 25.1.1978 
reversing those of Shri S. Abdul Qadr, Add.ltional Munslf, 

' R"nr.h i dat!!d .31 . 1 . 197fi. · 
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·- Atmaram · Ranchhodbhaf ' v. ·Gulam Huseln 
Gulam Mohlyaddln & anr. (1)- ~istinguished. 

Appeal by the plaintiff. 
· The facts of the cas.e material to ·this report are 

set out in the judgment of Anand Prasad Sinha, J . 
· . Messrs. Debi Prasad, A. Sahay & Miss. Jndrani 
Choudhuri for. the appellants 

M/s. N.K. Prasad · & P.C. Roy for . the 
respondents. 
· Anand P-rasad Sinha, J. - This appeal has been 

placed before us on a reference mad!3 by a learned 
·Single Judge. The only question involved in the case 
is as to whether only one trustee out of several 
co-trustees can effectively maintain a suit for 
eviction from the suit premises belonging to 
Vishwakarma Mandir Trust :' · . . 

2. The judgment and decree passed in Title 
Appeal No. 32 of 1976/19 of 1977 dated 25.1.1978 
dismissing the plaintiff's suit, earlier decreed by the . 

·learned Additional' M unsif, Ranchi in Title Suit No. 
205/109 of 1973/1975, is under challenge. The 
plaintiff is the appellant and the defendants are the 
respondents . 

3. The plaintiff had filed a title suit for eviction 
of the respondents fran: t.he suit ·premises . in . 
question and also for realisation· of Rs . 216/- bemg 
the arrears of ·ren t: · The eviction was sought 

· squarely on the ground of def.ault as. c~mtemplated 
under section 11 (1) (d) of the B1har BU1I~1ngs (Lease, 

·Rent and Eviction) Control Act (heremafter to be 
reffered to as the Act). · \ · · . 

4. The plaintiff is the Bishwakarma Mandir 
Trust through i_ts President. Baldeo Prasad 
Vishwakarma. Two rooms are cla1med to have been 

{1) {1973) AIR (Gujarat) 113. 
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let out on a· monthly rental of Rs. 6/- only. The 
default had been attributed from Octob~r 1969 to 
May 1973. · ·' d h 

· 5. The .tenant .respondent had res1ste . t. e 
claim of default as put fo'rwarded by the pla1nt1ff. 
The relat ionship of Landlord and tenant . has been · 
admitted. The main defence put forward· IS that the . 
suit is not maintainable. 

6. It appears that Baldeo ·Prasad V!shwakarma 
happened to be one of the ·trustees of 81shw~karma 
Mandir Trust. Further if appears from the ev1dence 
that Baldeo Prasad Vishwakarma used to . make . 
demands for rent. The rooms. had been let out by 
him and further it appears that he used .to look after 
the affairs of the tenancy involved .in this case . . 

. 7. As . a matter of fact , both in the trial court 
and also in the lower a·ppellate \court·, the two issues· 
concerning default and also service of notice under 
·section 106. of the Transfer of Property Act had been 
adjudicated and · further it . appears that the 
Goncurre.nt finding of both the courts below is that 
the tenant respondent had , in fact , defaulted. The 
findings of .fact concerning service. of notice under 
section 106 of the Transfer of Property Act is not 
relevant now to discuss . · . 
. . 8. On perusal - of ~he evidence and also the 

f1-nd1ngs so far th_e quest1on C?f deFault is concerned , 
that has been f1rmly .established ,and there is · no 
occasion to interfere with the same . . . . 

9 . . However, ; the real issue involve·d . in- this 
appeal . 1s as to .whether toe suit as framed is 
mamta1nable. It 1~ . because admittedly all the 
trustees have not JOined as the plaintiffs and also 
they have not been f!lade prof~rms defendants. It 
appears that · there 1s no wr1tten instrument in 
support of th~ nature. of trust ~mdabsolutelv there is 
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no evidence or any document to say that Baldeo 
Prasad Vis_hwakarma was authorised by all other 
trustees to. file the suit. 

10. The · learned lower appellate court has 
found · legal . impediment in maintaining the suit on 
the ground that all the trustees being necessary 
parties are not on the record and in support of this 

· 1t has mainly relied upon a decision in the case of 
Atmaram Ranchhodbhai . v. Gulam Husein Gulam 
Mohiyaddin and another. (1) . 

11. In my opinion, the learned lower appellate 
court has ignored to consider -the sharp distmction 
in between the facts of the present case and the 
aforesaid decision relied upon for giving findings 
regarding non-maintainability of the suit. The 
plaintiff nas been described to be Bishwakarma 
Mandir Trust through Baldeo Prasad Bishwakarma. 
There being a Mandir the concerned property, which 
is the sul;)ject matter of the suit, is definitely vested 
in the deity. The deity being a juristic person, the 
suit by a trustee being the Manager or the person 
involved with the state of .affair will be a competent 
person to maintain the suit alone. It appears from 
the trend of the evidence that he looks after the 
realisation of the rent of the property concerned in · 
the suit and he had let out the portion for which 
eviction ~ad been sought. In addition that. he will be 
termed to be the person who looked after the affairs 
of certin properties belong to the deity, he has also 
a legal status as laid down in section 2(f) of the AcL 
This relates to the definition of a 'landlord' and in a 
suit .for eviction the 'landlord' as defined under the 
Act is the rigtit person to maintain a suit. However, 
independent in 1tself, by virtue qf the definition of 
the landlord if definite impediment comes in on the 

(11 (1973) AIR (Guj .) 113. 
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pr.i~ciple that a"ll the trustees are the . necessary 
parties even in the circumstances of t~rs case · the 
suit will not be maintainable. In vrew . of the . 
discussions stated above, the distinction that the 
properties have vested in ~he ·jurist.ic . per~on, the 
deity, will make the fact of tbrs case drstrngurshable. 

12. It may be appreciated . th~t · in .the instant 
case , it is a pnvate trust. The properties belong to 
the deity. Baldeo Prasad Vishwakarma who looks 
after the suit property in the manner. that he has let 
out the premises and had rece ived the r~nts. Under 
these circumstances, I am tempted 'to quote a few 
lines from the book "B.K. Mukherjee on Hindu -Law 
of Religious and Charitable Trusts "- tagore Law 
Lectu.res , 5th Ac;lition by A.C.Sen at page 203:- · 

"The exact legal pos'ition of a Shebait or · 
manager cannot be .said to be altogether 
beyond th~ range ~f controversy, though much 
of _the earlrer theorres has now been discarded . . 
It IS now settled by. the pronouf.lcement of the 
Judicial Committee in Vidyavarathi v. Balus.ami 
(LR 48 lA 302) that the relation of a Shebait in 
regard to the Debutter property is not that of a 
trustee !O trust pr.operty under the English law 
In Engl1sh law. the lega·l estate in . the trust 
property yests rn the trustee who holds it for 
th~ l?eneflt of th~ cestui que trust. In a Hindu . 
religious. endowment, the entire ownershi of 
th~ dedicated _proper~y is transferred toP the 

. de1ty or. . the 1nst1tut1on itself as . . . . t ' 
person, . and th'e Shebait .a Jurrs 1c 
manager." A trust" thus ror Maha~t rs a mere · 
the Judicial Committee "i~~h the JUdQment . of 
the expression · is used . e sen_se. IQ wh1~h 
unknown in the Hindu s rn English law, · IS · 
Hindu piety found exp/~~t~m P.ure and, simple. 
and images concecrate~lon rn g_ifts to ido!s 

~nd Installed rn 
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temples, to rel igious institution of every kind , 
and for all purposes considered meritorious in 
the Hindu social and religious 
system .. .. ... Under the Hindu law the image of a 
deity of the Hindu pantheon is a juristic entity, 
·vested with the capacity of rece1ving gi ft and 
holding property. Religious institutions known 

·under · different names are regarded as 
possessing the same juristic capacity and gifts 
are made to them eo nomine . In many cases in 
Southern India, . especially where the diffus ion 

· of Aryan Brahminism was essential for bringing 
the Dravidian ·people under the rel igious rule of 
the Hindu system, colleges and monasteries 
under the name of Math were founded under 
'spiritual teachers of recognised sanctity. When 
a gift is-directly to an idof or temple, the seisin 
to complete the gift is necessarily effected by 
human agency. Called by whatever name, he is 
only the. manager and custod ian of the idol or 
the institution . In almost every case -he is given 

. rrght to a part of the usufruct, . the mode of 
enjoyment and the amount of the usufruct 
depending again on usage and custom. In no 
case was the property conveyed to or vested 
in him ,· ner is he a- 'trustee' in the English 
sensA of the term , althou~t"1 in view of the 
obligat ions and duties resttng on him, he is 
answerable as· a trustee in the general sense 
for maladministration." Where a testator 
created an absolute Debutter in favo.ur of his 

-family deity and bequeathed to executors and 
trustees named in the will · his dwelling house 
containing 84 rooms upon trust to hold and 
use the premises as debutter P,roperty for the 
service and worship1 of the fam1ly deity located 
in one of the rpoms of the dwelling house 
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without expressly constituting the trustees as 
Shebaits held shebaitship devolved not upon 

. · the trustees b'ut upon the heirs of_ the testator. 
(Profullo Chorone v . .Satya Chorone, AIR 1979 

82) 
II • . . sc 16 . . ; \' . . . 

Another passage appearing at page 260 of the 
aforesaid book runs as ·follows:• · · · 

"When a Shebait declines to bring a suit · 
or by his conduct ' pla.ces himsel.f in sue~ a 
posit1on that he could not be expected to bnng 
a suit, the question arises what other persons 
can file a suit to ' protect the interests of the 
deity. The answer to this question depends on 
whether the endowm~nt is private or public. In 
the case of a private endowment the me.mbers· 
of the family of th'e founder are persons . 
interested in protecting the interests of the 
Debutter, and the law is well settled that they 
can ·sue to enforce the rights of the deity. In 
Manohar Mukherjee v. Rajah Peary Mohan (24 · 
CWN, 478), the suit was brought by an heir of 
the founder upon whom the management of the 
Debutter would devolve if the actual incumbent 
was removed for misconduct and it was held 
that the founder or his heirs could under the 
law, 'sue for the · enforcement of th'e trust for 
the . removal of the old trustees~ for' the 
appomtment of a new .o~e and may thereby 
secure the proper aamm1stration of the trust 

·and its properties,' and it was further observed 
that the restriction imposed by section 92 o'f 
~he. Ci'(il Procedure _ <?ode as to the mode of 
Jnst1tut10n of such s·u1ts applied only to public 
tr~sts and that the· rights . of the. founder of a · 
pn~ate . trust .or . _of h1s he1rs remained 
un-lmP,atred. II} G1rtsh v. Upendra (35 CWN 
768), . .Jt was la1d . down by a Division Bench of 
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the Calcutta High Court that when a pr ivate 
Debutter or family endowment has been 
created for the worship of a de ity, a 
prospective Shebait or any member of the 
fam_ily of the donor is entitled -to maintain a suit 

· for a declaration that certain properties do not 
belong. to the Shebait for the time being but 
are trust property or· that an alienation made 
by a Shebait was not binding on the deity. The 
same principle was laid down in Panchkori v. 
Amodelal (41 CWN 1349) An opinion was 
expressed .In the last named decision that even 

' a de facto Shebait will be entitled to bring .a 
suit for such purpose. But, as on the facts of 
that case, it was 'held that the plaintiff was not 
a de facto Sheba it at all, the opinion expressed 
by the learned Judge cannot rank higher· than 

• an obiter." · · 
· Another relevant passage · is at page 272 of the 

aforesaid book which runs as follows: -
The view that a de facto trustee is 

entitled to maintain an action on behalf of the 
trust bas since been laid down in a number of 
decisions. (Jaganath v. Thirthananda AIR 1952 
Orissa, 312; Sri Ram v. Chandeshwar Prasad, 
ILR 31 Pat. 417; Lalta Prasad v. Brahmanand, 
AIR 1953' All. 449; Kanakulamada · Nadar v. 
Pichakannu Ariyar, AIR 1954 Trav. Cochin 254; 
Sapta Koteshwar v. R. V. Kuttur, AIR 1956 
Bombay 615). In Sapta Koteshwar v. R.V. Kuttur 
(AIR 1956 Bombay, 615), it was observed that 
the fact that the de facto : trustee was also · 
seeking to advance his own interests was not a 
ground for non-suiting him but that the court 
might ·make . appropriate directions for 
protecting the interests of the deity.. The 
question has since been conlSidered by the 
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Supreme Court Jn Vlkramadas v. Daulat "Ram 
(1956 SCR 826). The rein it W~!? held that a de 
tacto trustee in possession ·and management. 
of the asthan and ' its properti~s had a .right to 
take proceedings for . protect1ng . the_ ·ngnts of 
the institution. u . , · 

Another relevant passage. is to be found i~ ~he book 
B. K. Mukherjea on the Hmdu Law of Rel1g1ous . ~nd . 
Charitable Trusts - Tagore Law Lectures, ~th Ed1t1on 
by P.B. Gajendragadkar and P.M. Baksh1 at page 
No. 259 , which r-uns as follows:- . 

. "When a ·shebait declines to bring a su it 
or by his conduct places himself .in such a 

· posit1on that he could. not be expected to bring 
· a suit, the quest ion arises what other. persons 

can file a suit to protect the · interests of the 
deity .. The answer to this question depends on 
whether the endowment is pr.ivate or public . In 
the case of a private endowment the members 
of the family of the . founder are persons 

. interested in protecting the interests of the 
Debutter, and the law is well settled that they 

· can si.Je to "enforce the rights of t he deity. In 
Manohar Mukherje,a, v. Rajah .Peary Mohar) (24 
CWN 478), the su1t was brought by an heir of 
the founder upon whom the management of the 
Debutter would devolve if the actual incumbent 

· was removed for misco'nduct and it was held 
that the founder or his heirs could, under the 
law,· "sue for the enforcement of the tr·ust for the 
removal of the old trustees·, for the· appointment 
of a .n~w .o~e and may thereby se<?ure t,he -proper 
adm1.n1strat1on of_ the trust and 1ts properties", 
and 1t was further observed that the restri"Ction 
imposed by section 92 of the Civil Procedure 
Code as to the mode of institution of such suits 
applied_ only _to public trusts a~d that the rights 
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of the founder of a private .tru.st or of his heirs 
remained un-impaired." · 

The above mentioned principles find support from a 
decis ion in the case of v;dya VarutM TMrtha And 
Ba/usam; Ayyar and others (1). The _aforesaid 
decision has dealt with the di(ferent aspects of 
Religious Endownment Math-relation of Heads and 
M an~gers · of . Religious ' Institutions to a. 
property-alienation by Head of Math- "Trustee". The 
decision at page 311 says as follows: 

· ~ "It Is also to be remembered that a 'trust' 
in the sense in which th.e expression is· used in 
English law, is unknown in the Hindu system, 
pure and simple . (J.G.~ R. Ghose, "Hindu Law", 
p . 276) . Hindu piety found expression in g ifts 
to idols and images consecrated · and installed 
in temples , to religious institutions of every 
kind, and for ail purposes considerea 
meritorious in the Hindu Social and . . rel igious 
system; to brah'mans, gosviamis, sanyasis etc . 
When the gift was to a holy person, it carried 
with ··it in terms or by usage and custom certa in 
obligations . Under the Htndu law the image of 

·_·a deity of the Hindu pantheon is, as has been 
aptly ~ailed, a justi.c~ entity. ~' vested with !he 
capac1ty · of · rece1v1ng g1fts and holdtng 

. property. Relig ious institutions •. known under · 
different names, are regarded as possessing 
the same "juristic" capac1ty, and gifts are made 
to them eo nomine. In many cases in Southern 
India, especially where the d iffusion of Aryan 
Brahmanism was essential tor · bringing the 
Dravid,l an peoples under the religious rule qf 
the H1ndu system, colleges and monasteris 
under the names of math were founded under 

(1) 48 lA 302. 
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spiritual teachers of recognized sanctity. These 
men had and have ample dis~ret,ion, in . the . 
application of the funds of the 1~st1t~t 1 on , but 
always subj'ect to certa1n obl1gat1ons . and 
duties, equa ly governed by custom and usage. 
When the .gift is directly to an . id~l or a tern Pl.e, 
the seisin to complete the g1ft 1s necessarily 
affected by human agency. Called by wh~tever 
name, he is only the manager and custod 1an of . 
the idol or the institution. In almost every case 
he is given the right to a part of the usufruct, 
the mode of.enjoyment and the amount of the 
usufruct depending _again on usage and 
custom ; In no. case was the property conveyed 
to or vested in him , nor is he a 'trustee' in the 
Engl ish sense of the term, although in view of 
the· obligations and duties rest ing on him, he is 
answerable as a trustee in the general. sense 
for ~al- administration ." · . . . . .. 

The decision further lays down at page 315 as 
follows :- . · . 

"Neither · under the Hindu law nor . in the 
Mohammedan system · is any property 
'conveyed ' to a Shebait or ·a mutawalri, in .the 

·case of a dedication. Nor is any property 
vest.ed in h·im ; :Wh~tev.er property be holds for 
the Idol or ~he mst1tut1on he. holds as m·anager · 
with certain · beneficial interests regulated by 
custom and usage. Under the Mohammedan 

· Law, the moment a wakf is created all rights of 
. property pass out -of the Wakf · and vest 1n God 

Almighty. The curator, whether called mutawalli 
or sajjadanishin, or . by any other name, is 
merely ·a manager. Ke is certainly not a 
'trustee ' as understood in the English system. "··· 

. The oecision further lays down at page· 319 as, 
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. f.ollows:- ' 
"From the above review of the general.· 

law relatin~ to Hindu and Mohammedan pious 
institution 1t. would prima facie follow that an 
alienation by a manager or superior by 
whatever name called cannot be treated as the 
act of a '.trustee' to whom property has been 
'conveyed ln trust' and who by virtue thereof 
has · the capacity vested in him which is 
possessed by 'trustee' in the Eng·lish law." 

Another decision in support of the· principles 
. enumerated above is to be found in the case of 

Pramatha Nath · Mul/ick And Pradyumna Kumar 
Mullick and Another (1 ). The following passages a~ 
page 250, 251 and 252 are extremely relevant :-

. ·. "One· of the questions emergi.ng at this 
poin·t, is as to the nature of such an 1dol, and 
the se·rv,ices due thereto . A Hindu idol is , 
according to long established authority, 
fouQded upon · the relig!ous customs of the 

· Hindus, and ·the r~cogmt1on. thereof by Courts 
of law, a •juristic entity' . It has .a juridical 
status with the power of suing and being sued. 
Its interests are attended to by the person who 
has the deity ·in his ch·arge and who is in law 
its ·manager with all the powers which would, in 
such circumstances , ·on analogy, be given to . 
the manager of the estate of an mfant heir. It is 
unnec.essary to quote the authorities; fo-r this 
doctrine, thus simply stated, is firmly 
established. " 

XXX XXX XXX 
"It must' be remembered in regard to this 

branc~ ot the law th,at the duties "of piety from 

(1) 52 lA .245. 
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the time of consecration of the idol are duties 
·to something existing which, . though 
symbolising the Divinity, has in · the eye of the 
law a status : as a separate . per.sons . The 
position and rights of the deity ·must, in order 
to work this out both . in . regard to its 
preservati'on, its maintenance and the services 
to be performed, be in the charge. of a human 
being. 'Accordingly he is .th.e she bait custodian 
of the idol and manager of its estate." . . 

. 13·. Therefore, in my opinion, the suit · as. 
framed is maintainable. Accordingly, the judgment 
and decree of' the . lower appellate ·court is .hereby 
set aside. The judgment and decree of the trial court. 
is h·er~by rest~red with costs t~roughout. This ­
appeal IS accordmgly allowed. Hear1ng fee Rs. 250/­
for this Court. 

Madan Mohan Prasad, J. -
M.K.C. 

. I agree. 
Application allowed. 
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CRIMINAL WRIT JURISDICTION . . 

. ·1985/September, 6. 

Before Madan Mohan Prasad and Udal Pratap 
· Singh, JJ* --. 

lmroj** 
· I 

v . 

• · The State of Bihar and others. 

. Bihar Control of Crimes Act; 1981 (Bihar Act 
No. VII of 1981)-section 12 sub-section (2)-order 
of detention under-detaining authority not filing 
o.ounter- affidavit-:- counter affidavit filed by · a 
Deputy · Collector not in accordance with order 19 
tule 3 ot the Code of Civil . Procedure- effect 
of-:-'ins.idents set oat in the order of detention not of 
the -kind which wou/c;J jeopardise maintenance of 
public ord~r- detention- validity of. . ·· 
,y 'Where the District' Magistrate, Ranchi, . the 
detaining authority, who ordered detention of 
writ-petitioner under section t2 sub- section (2) of 
the Bihar Control of Crimes Act, . 1.981, did. not · file 
any-" counter-affidavit showing his subjective 
satisfaction and a counter affidavit was filed by a 
Deputy Collector, Ranchi, but the affidavit was not in 
accordance with order XIX, · rule 3 of the Code of 
Civil Procedure, 1908 under which it. was ·in9umbent 
* Sitttng at Ranchi. , . 
**Criminal Writ Jurisdiction Case no. 95 of 1985 

(R) . In the matter of -an application under / 
. Articles 226 and 227 of the Constitution of India. . . . . 
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on the deponent t'o ·disclose the n~ture ~nd source 
of his knowledge with sufficient part1culanty; 

Held that the order of detention and the 
approval and confirmation of the order of .detention 
are bad and are quashed . . · . 

Held,. further, that there is nothing in the 
incidents set out in the grounds in the instant case 
to suggest that either of. them was of that kind and 
gravity which would jeopardise the maintenance of 
public order. . . 

· Application ·under Articles 226 ·and 227 of the 
Constitution. . . 

' The f.acts of the case ma.terial to this r·eport are 
set out in the judg'ment of U.P.Singh, J . · 

M/s. P.S. Dayal and A.S.Dayal for the petitioner. 
· · None for the respondent \ 

Udai Pratap Singh, J. - By this writ petition, the 
petitioner has questjoned the validity ,of the order of 
dete.ntion dated 21st February, 1985 (annexure . . 1) 
passed by the· Di~trict · Ma~istrate, . . Ran~hi 
(respondent no. 2) under sut;>-sect1on (2) of sect1on 

. 12 of the Bihar . Control of Crimes Act, 1981- (in 
short, the Act.). The grounds of detention dated 16th 
February, 1985, served on the petitioner are 
contained in annexure 2. The detention order was 

. apj::>roved by the State G.overnmoot under section 
12(3) ohthe Act on 1st March, .1985 (annexure 3L · 
The detention order was further conf1rmed by the . 
State Government under section . 21 (1) read with. 
section 22 of' the Act on 20th .April, 1985 (annexure 
5), whereby the petitioner was ordered to remain in 
detention t1ll 20th February, 1986. . . 

. · 2. Trye orde·r states that it was made to prevent 
h1m from · acting ·in any manner prejudicially to the 
maintenance of public order. It was ·further-stated 
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that the ·petitioner, is presently lodged in the central 
Jail, Ranchi, who is likely to be released on bail very 
soo.n and disturb public order after his release , be 
detained.. · · · 

' 3. The. petitioner made his representation in 
writing to the Joint Secretary, Home (Police) 
Department, Government of Bihar, Patna, on 5th 
March .. 1985 and urged that while passing the order 

· of detention , detaining authority did not apply its 
mind to the facts of.the case . The order ·of detention 
was passed by on · non- existent facts . His 
representation was rejected. 

· 4. It is, however, contended that the grounds 
of detention. which were furnished to the petitioner 
do not bear upon the maintenance of public order or 

·of his acting prejudicially to maintenance of public 
order. This is the only point urged in support .of the 
petition by the learned counsel for the petitioner . 

. The details of ·the activities are mentioned in the 
grounds which may be summarised ·as follows :-

(A) On 4.2 .1985, the petitioner along -with 
his associates exptoded bomb near the 
house of Jamilur Rahman. He came out 
of the house and he found ·7-8 persons 
approaching his house. When he 
stopped them, one of them caus.ed 
bleeding injuries on his. head. The family 
members were also assaulted. Mohalla 
people came out and heard .that one of 
the miscreants called , "lmroj, Chhoro, 
Bhago." This created panicky in the 
mohalla and disturbed public order. This 
relates to Lower Bazar P.S . case·· no . 35 
of 1985 under section . 452/307/ 
·380/511 /364 of the Indian Penal Code· 
and also under section 3/4 of the 
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B) 

C) ' 

D)' 

Explosive Substance Act. · · . 
On 6 9 1984. while Mohammad Ehtesam 
was returnin'g after . seeing film, he was 
stopped by .the p~titione~ . and his 
associates and senous · InJury was 
caused by Bhujali·. The petitioner fired . 
but it · missed. This created ·· commotion 
and caused shivering amongst the shop 
keepers and the general public . Thus, 
public order was disturbed. · This relates 
to Kotwali P.S. case · no. 620 of 1984 
under section 14 7/148/149/307/326 .of 
the Indian Penal Code and under section 
27 of. the Arms Act. 
On 5.9.1984, Md . Shamim was stopped 
by some miscreants on the Church road 
and the petitioner and one M unna Khan 
also reached there. M unna Khan 
assaulted Shami·m ' by fists and the 
petitioner fired· at him. Thereafter they 
fled away. This . disturbed the public : 
.order. This refers · to ·Lower Bazar P.S: 
case no. 251 of 1984 ~under _· sections 
341/323/307/326/34 of tne Indian Penal 
Code and 27 of the Arms Act: · · 

:lb 2,5., 1984, one . Samra . . Q'raon was 
standing · near Khalil Hotel when, the 
petitioner along with his associates came . 
there and · threatened him to shoot by 
pistol. ·He left the . place · and when he 
reached at Doma Tali, he was asked to 
hault, and assaulted ·with fists fire was 
also opened and he was also ~assaulted 
by the butt. of .!he pistol. The incident 
caused s:h1ve~1ng amongst common · 
people : Th1s d1s.turbed the public order. 
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This refers to Lower' ·Bazar· P.S. case no. 
130 of 1984 under section 342/307 of the 
Indian Penal Code. . · · · 1 

Besides these grounds, a few past incidents of the 
year 1979, 1981 and 1982 ·were also taken .as 
background to detain him. The instances are: 

i. . ·Hindipiri P.S . ·case no. 53 of 1979 under 
. section 392 of the Indian Penal Code. It 
was stated that on 25 .2.1979, four 
persons. went to Kamal Sto~c;s · and 
looted As. 650/- on the point of rivolver. 
During · the course ·of investigation, 
'involvement of the petitioner came to 
light and chargesheet was submitted. 

ii. . Hindipiri P.S. case no . 6 of 1979 urider 
'section 394 of the Indian Penal Code. It 
was alleged that on 2.3.1979, four 
persons entered Sudarshan 'Hotel, 
assaulted the owner of the hotel with 
butt of the pistol, and· looted the hotel 
and fled away. During the course of 
investigation, name · of the petitioner 

. came to light. 
· iii. Lower Bazar P.S . case no. 207 of 1981 

under section 148 and 307 of the Indian 
Penal Code and 27 of the Arms Act and 
section 3/4· of the Explosive . Substance 
Act . It was -alleged that on 17.8 .1 981 the 
petitioner and his associates shot at one . 

· Bari Ahmad Hanm, petitioner also . threw 
bomb which . fell on . The case was 
accordingly ·lodge_d·._ . . 

iv) Lower Bazar P.S. case no. 182 of 1982 
under sections 148/149/307 of the Indian 
Penal Code , section 27 of the Arrris and · 
Section . 2/5 of the Explosive Substance. 
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Act. It was allege~ tha~ on 22 . ~.1982 the 
petitioner along wrth hrs assocrates went 
to . the house ·of the Fa~ooque of Kan~e 
Road and threw b·om.bs rn hrs house. Hrs 
ass·ociates- ·also threw bombs and 
created panick. The petitioner stood on· 
the Metador. opened fire in diferent 
directions and went away. 

5 . It was urged :by the learned counsel for the 
petitioner that · these incidents are stray a~ts 
directed against individuals and are not ~ut;>versrve 
of public order and, therefor.e, th~ detent1o.n. on .the 
ostensible ground of preventmg h1m from actrng m a 
manner prejudicial to public or.der was not justified. 
It was further urged· that the petitioner ··has been 
granted bail in most of the cases and the trial is · 
pending. The petitioner belonged to a respectable . 
family of the town who carried on business of 
constructing and repairing of roads, buildings and 
drai:ns. Th~ petitioner is. a · han.dicapped .persons 
havmg no. 11mb down the rrght wr1sts . It was stated 
that along - with · his representation, a written 
representation signed by 68 persons of the locality . 
was sent to the Joint Secretary (Home) Police 
Department ... Government of Bihar, Patna, stating 
that the petrtroner, lmroz, is known to them since 

· long. , He is a physically handicapped · young boy · 
hav1~g o_nly one hand. He do~s n·ot have the palm 
of h1s rrght hand. He is a · wel·l behaved •young 
per~on who has notindulged in criminal activi.ty to 
th_e1r knowledge. He carr'ies respect for the people. 
H1s whole family is known to them and there has 
be.en no occasion in the past whereby it could be 
sa1d t~a.t he ca~sed .breac.h of peace or public 
tranqu1llrty .. He IS not a person of questionable 
character. .. 

6. The reasons on the 'basis of,which th~ order· 
' 
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::>f d'etention has been · challenged is fully stated in 
para~raph 10 of.. the writ petition. ·It has been 
iTlent;one.d th~t. the . grou':ld~ were vagu_e, ind~finite 
and -not mteiiJgJble. The mc1dents mentioned m the 
grounds we ~e . not ad.equate to hold that the public . 
order was a1sturbed m any manner. The allegations 
in the various first information reports relate to law 
and order and not public order. Therefore, the 
detaining authc.rity did not apply its mind and 
passed a meci1anical order. 

7. The C:e~a in i: ; ~ ·· authority, the District 
Magistrate , ·Ran chi, hr.~. c not filed any counter 
affidavit betore t:-Jis Cu t!(! and no reason has been 
disclosed as to vvlly his affidavit could not be filed. 
The relevant paragraph 10 of the writ application, 
wherein the reasons · have been stated for 
challenging the detention order, the only averment 
made in paragraph 7 of the counter affidavit is that 
"the · order passed against the pet itioner is legal 
and· it has been passed after going through fhe 
materials placed before the detaining authority." 
The counter affidavit has been fi led oy .a Deputy 
·Collector, Ranchi, attached to the office of the 
.District Magistrate, Ranchi. Thus , no one has · 
taken the responsibility to place before th is court · 
the materials showing ·subjective satisfaction of 
the detaining authority while the order of detention 
was p~ssed. The affid~v i t of the Deputy ·collector 

· is not 1n accordance w1th Order XIX, rule 3 of the 
Code of Civil Procedure, under which it was 
incumbent · upon the deponent to disclose the 
nature and source of his knowledge with sufficient 
particularity. . 

· ·a. Besid-es, the ground mentioned in annexure 
2 do not relate to public order .. It may relate to law 
and order but ·the two concepts are. quite different. 
Public order -embraces more of the community than 

' ~ . 
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• law and. order. Public Order is the ~v~n tempo of the 
life . of the community taki~g the. country as a who ! ~ 
or. even a specifi~d .loca.llty . . D1sturqance of . publ1c 
order is to be d1st1ngU1shed from a.ct.s directed 
agains't individuals wh,ich do ·. n~t disturb the 
society to the e~tent of . C?ausmg a general 
disturbance of public tranquillity. It IS t~e de.gree 
of disturbance and its effect upon the l1fe of the 
communify in a locali ty which determ ines whether 
the disturbance amounts only to a breach of law 
and order. An act by itself is not determinant of its 
own gravity. In its· quality it may not differ from 
another but i'n ·its potentiality it may ·be . very 

. different. Similar acts · in different contexts affect 
differently law and order bn the o·ne hand .and 
public order on the other. It is. always a quest ion 
of degree of the .harm and its effect upon the 
community. The question to ask is : Does it lead to 
disturbance of the ·current of 1ife of the community 
.so as to amount a disturbance of the ·public order 
or does it affect merely an .ind ividual leaving the 
tranquallity of the · s·ociety und isturbed ? · This 
quest io.n has to be faced in every case on facts·. 
T~ere 1 ~ no for .mula by wh ich one case can be 
d1stl!lgu1shed . from ano.ther. Every assault in a 
publ1c .place lrke a publrc r-oad , is likely to cause 
h o r r o r ~ n d even pan 1 c an-d terror in those . -who are 
·the spec~ators . But. that 9oes not mean that all of , 

. such _1nc1de!lts d·o necessarily cause disturbanc.e 
. or ~~~loc?t1on ·. of the · community l ife of the ­
loca l_ l_tre~ 1n wh 1 c~ t.hey ·are committed . The.re is 
fl .Othrng In these lncrdents Set .OUt 1n the grounds . 
1n the. present ca~_e to suggest that either of them, 
:was of. that kl!ld and . gravity . wh ich would 
Jeopard ise the mamtenance of public order. · · , 

, 9 . I~ the r~sult , this application is allowed :. The 
order · of detentron: (~nnexure . 1) arid the order of 



VOL. LXIV'] ' PATNA SERIES 1594 

·approval and confirmation of the order of detention 
contained in annexures 3 and 5 are quashed . The 
petitioner is directed to be released forthwith unless 
required in some other connection . 

Madan Mohan Prasad, J . - I agree. 
R.D. Application allowed. · 
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-CRIMINAL WRIT JU_RISDICTION 

1985/0ctober, 8 . 
• 

Before Harl . La I Agrawal, J. * 

Abdul Azi~· a.n·crors. ** 

v. 

Shrl P. Jha, Executive Magis·trate, Kodarma & ors. 
. ' 

Code of Criminal Procedure, 1973 (Act II of 
197 4)- Section 145 and Penal Code, 1860 (A.ct XLV 
of 1860) section 188.:.... proceeding under s.ectton 
145- final order. passed under- dispossess ton · of 
the second party in whose favour possession was ·· 
declared on the basis of purchase after the said 
order- order for starting proce·eding . under section 
188 of the Penal Code, legality of- order of 
Magistrate directing the Police . to restore · 
possession Jn favour of the second party, whethe~ 
sustainable m law. , · 
· Where, in a proceeding under section 145 of 

the Code of Cri!llinal Procedure, decision ·was given 
on 19.5 .1979 1n favour of the members of the 
second party and their possession was ·declared 
over the disputed property and thereafter on the 
basis of purchase through . a sale -deed dated ,. 
24 .5 .1979 from Renuka Das, widow of . one Man 
Mohan Das, who was brother of ·sarad Chandra Gas ; 

* Sitting at Ranchl. . . 

**Criminal Writ Juri~diction C~se ·No. 5 of 1980 (R). 
In the matter of an application under Articles 
226 and 227 of th·e Constitution of tndia. 
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the first ·party, the petitioners took forcible 
possession of the property in question from the 
.members of 'the second party who filed a petition 
before the Executive Magistrate for taking suitable 
action and the Executive. Magistrate ordered for 

. starting proceeding under section · 188 of the. Indian 
Penal Code against the petitioners and also directed 
for restoring possession of the · d isputed property to 
the members of the second party; 

Held, that the petitioners· will be deemed to be 
'parties to the previous proceeding' by fiction of _law 
and, therefore they are equally· bound by the . fmal 
order passed in. the proceeding under section 145 of 
the Code of Criminaf Procedure which prohibited the 
members of the first party from disturbing 
possessio() of the members of the s~cond party. 

_Held, further, that" the ... right to order for 
restoring possession can be exerpised only where it 
·is found ~hat '. the . party had been forcibly and 
wrongfully · dispossessed within two months next 
before the date of the pr.eliminary qrder, and now,· in 
view of the changes made 1n the proviso to 
sub-section (4) of section 145 of the new code 
within a period of two rnonths from the date of the 
Police report or other infQrmation received t:Jy the 
Magistrate or in between that date and before the 
date of his · order. ~nder sub;. section (1 ). In sue~ 
cases also the Mag1strate has to treat that party who 
is dispossessed as if he had been in possession on 
such date, and while making the final order in his 
favour, direct for restoring his possessipn. The order 
of the Executive Magistrate, ther'efore, directing the 
Police to restore the status quo ante with respect to 
the disputed property ,in favour of the members of 
the second party, 1s unsustainable in ·Jaw and 
therefore, must be set aside. The action of the 
p·etitioners· may amount in law to a. trespass and 



159T . THE INDIAN LAW REPORTS [VOL. ·LXIV 

disobedience to the ·or.der ~·nd~r. section .·14·5 and 
therefore the order for starting a ~roceedm~ under 
section 188 of the Indian Penal Code was au1te legal 
and valid. ' 

· ·case laws discuss.ed. 
Application by the petitioners. .. . . . 

. The facts of the case material to this .rep.ort are 
s'et out in the judgment of Hari Lal Agrawal, J. 

· M/s. P.S. D~yal and -::A.S. Dayal for the 
petitioners . · , 

M/s. M.S. Chhabra, Ani/ Kumar Sinha and A. · 
Sahay for the resp.ondents. · · -· · . 

· Hari Lal Agrawal, J. - The petitioners by this · 
application challenges the order of the Executive 
Magistrate,· Kodarma, dated 13.9 . 79/12.1.1980 
(Annexure 3) in relation to a proceeding under .' 
section 145 of the Code of Criminal Procedure (for 
short 'the. Code'). By t-his , order the . Executive 
Magistrate. has ordered for . starting a proce.e~ing . · 
under sect1on 188 of the lnd1an ·Penal Code agamst 
the petitioner's, and has also directed the Officer 
lncharge, Tilaiya Beat House to . restore possession 

. of the disputed house to the members of the second 
· party: respof)dents 2 to 5. .· 

· 2. The relevant facts may · now be briefly 
. st~ted. A proceeding under sect.ion 145 of the Code 
was drawn ·UP on 1.3.1975 with respect to a house at 
the instance ·of one Sharad Chandra Das, impleading· 
re~pondents 2. to 6 as .second part.y, which · was 
ultimately dec1ded on 19.5.1979 in favour of the 
members of the sec,ond party whose possession was 
declared over the d1sputed property. . • ·· 

· 3. ~rom ~he statements ·'made In ·· the 
co~:Jnter-affldavlt flied · on behalf of respondents · 2 to 

:5, 1t appe-ars that th·e property In question originallY. 
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belonged to one · Tilak Chandra Das who had two 
sons, namely, Sarad Chandra Das, the first party, 
and late Man Mohan Das. _ 

4. The case of the petitioners is that they 
purchased the properties under the proceedings 
from Ranuka Das, widow of the aforesaid Man . 
Mohan Das· through a sale deed dated 24.5.1979, 
i.e., only a week after the said order under section 
145 of the Code was passed, and on the basis of the 
aforesaid purchase the petitioners are said to have 
taken forcible possession of the house in question 
from respondent no. 2 on 31.8.1979 respondents 2 
to 7 filed a petition before the Executive Magistrate 
informing him of the above incident with a prayer for 

· taking suitable action against the first party for their 
illegal act and for restoring back their possession 
from the petitioners . It was alleged that the 
petitioners were the creatures of the said Sarad , 
Chandra Das and the sale deed ifl question was a 
sham and bogus transactior:l to give a colour of 
authority· to the petitioners to commit the illegal act. 
It is on this petition that the Executive Magistrate 
passed the order mentioned -above. 

6. The further case of the petitioners is that 
their vendor bei-ng not a pa_rty to the proceeding 
under section 144 of the Code, the order in the said 
proceec;jing was not binding on h~r _and the 
petitioners being bona fide PL!rchasers no action 
should have been · taken agamst them and the 
remedy of. the respondents was to move a 
competent court for. seeking possession and not the · 
court of the Executive Magistrate and, therefore 

, impugned order was without jurisdiction. ' 
· ·, 7. Learned -counsel appearing in support of . 

. this .. application pre~sed · the . above points and 

. submitted that the . 1mpugned . order was wholly 
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without jurisdiction inasmuch as the petitione~s. and 
their vendor, being not . bound by the proh1b1tory 
order under section 145 of the Code .• ·the M~gistrate 
had no authority to tak~ any act1on agamst the 
petitioners. · . · · . 

B. Long line of cases of different High Courts 
is there on the question whether person not actually 
parties to a proceeding are bou~d · by an orde.r 
passed under this sect1on. Speaking generally, 1t 
cannot . be doubted that no order is bmding on a 
person who is not a party to any proceeding and, 
therefore, examined plainly from the angle of this 
legal proposition, the. argument may appear to be 
attracti~e. but. this argum~~t cannot _stan9, firstly on 

· the bas1s of the new frov1s1on conta1ned 1n the 1973 
Code in clause (b) o sub-section (6) of section 145 
requiring the service and ·publication of the final . 
order as ·set out in ·sub-section (3) by ·affixing a copy 
of order to some conspicuous prace at or near the 
-subject of d.ispute. This . could have effect of giving 
notice to all the interested persons in the subject of 

· dispute, although they may not be formal parties to 
the dispute. The other aspect of the matter -would be 
the character and status · of the persons who are 

· arrayed as party to the proceeding, and in cases 
where parties . to the proceeding have got a 
representative capacity, then obviously the order 
would also bind the persons whom they represent. · 
The clearest case would be the case of a manager 
of a joint Hindu family. · · ·. 

;. . 9. Long back. Jn the case of Lekhraj Roy v. 
Cou~t of Wards (1) 1t was held that where two rival 
Zammdars found out their litigation through their 
leases, the decision would bina them even though 
they were not expressly made parties. (n 14 Suth. WR 395. 
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Again in Jainath v. Ram fa khan (1) and Satya 
Charan De v. Emperor (2), it was held that when 
notice of a proceeding under sect ion 145 of the 
Code was served at the spot, all persons interested 

· in the dispute must be deemed to have been aware 
of that proceeding and must be bound by the same 
even though they did not care to enter appearance 
before the Magistrate and contest the proceeding. 

These cases were followed by Narasimham, 
C.J . in Bidyadhar Swain and another v. Padmanath 
Singh Deo and others (3). 

10 . Then I come to the later decisions of this 
Court. The case of Pitambar Chaudhury v. Achoki 
Chaudhury and :others (4) was where a leading 
member of'the family was a party to the proceedings 
and it was held that he was representing the entire 
family and all the members of the family were bound 
by the order of t~e Magistrate in the proceeding . 

·In the case of Radha Kirshna Prasad Sao v 
Lalgopal Bose and two others (5) within 18 months 
of the order under section 145, the successful party 
sold the property in question after the order . tn its 

· favour and the unsuccessful party without any 
decree from the competent civil court started 
disturbing the possession of the purchasers . It was 
held by the .learned Judge that the purchasers from 
the ·unsuccessful party co.uld be deemed. to be 
par.ties . to the previous proceeding, since to hold 
otherwise would mean that the unsuccessful party 
could circumvent and ignore an order under section 

(1) (1929) AIR (Pat) 505 
(2) (1930) AIR (Cal) 63 
·(3) (1959) AIR (Orissa) 87 

(4) (1951) AIR (Pat.) 325 
(5) (1968) Bt;JR 461 . 
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1'45 of the Code . · . . 
' A similar view has been t?ken by another 
learned Judge of ·th~s. Court 1n the case of 
Kameshwar Tiwary v. B1shundeo Jha B;nd o~hers (1) 
where one of the petitioners had .derived t1tle fr~m 
one of the parties to the_ proceedmg under sect1on 
145 of the Code and it was held that she would be 
deemed to be a party to the earlier proceeding. . · 

. 11 .r It is the case of the respondents that Sarad 
Chandra ·oas was the male member of the family and 
that there was attachme'nt of the house during the 
pendency of the proceeding and, there, it cannot be 

'disputed that Renuka Das, the vend.or of the 
petitioners,- herself not having been made a party, 

. perhaps being a female. member of the family, was 
· not ignorant of the proceeding, apart from the fact 

that she was a widow of the family of the first party. 
\T'he final order passed on 19.5.1979 in ·the 

. proceeding under section · 145 · o.f the Code , 
therefore, must be ·binding on Renuka Das also. 
· Once this view is taken, .' the.n following . . the 

· case of Radha Krishna Prasad Sao (supra) it must 
pe h.eld that the petitioners . will · be deemed .to be 
part1es to the prev1o_us proceeding' by fiction of law 

and, ther~fore, th~y. · are equally bound by the said 
order wh1c.h. pro~1b1ted the members . of the .first 
party from disturbmg possession of the members 'of 
the se9ond . party. The act of di.spossession of th·e 
hou.se 1n quest1on by the petitioners is a non- iss~e 
and, .there!ore, the order fo~ starting a proceedi~g 
under_ sect1on 1.88 of the lnd1an Penal Code is qUite 
legal. a_nd val1d as the petitio,11ers. cannot be 
permitted .to ~rustrate and circumvent a very 

.reasoned order 1n favour of the second party. 

(1) (1977) BLJR. 407. 
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.12 . Now remains for consideration of the other 
part of the order. whereby the Executive Magistrate 
has dir.ected the Police for restoring the status quo 
ante w1th respect to the house in question in favour · 
of the members of the second party. · 

· It _ wa:s submitted on behalf of the petitioners 
that the final order under section 145 of the Code 
_having been passed under the provisions of 
sub-section (6) of section 145, no order for 
restoratioQ of possession could be passed in favour 

. of the · se·cond party, partjcularly when it is the 
admitted case that the act of dispossession by the · 
petitioners · was committed subsequent to the 
declaration of their possession under the final order. 

--Sub- section (6)(c) of section 145 of the new Code, 
which contains provision analogous to sub-section 
(6) of section 145 of the old Code, provides that 
where a Magistrate decides t~at one of the _parties -
was or shoufd, under ' the prov1so to sub-sect1on (4), 
be treated ·as being in possession of . the subject 
matter he shall issue an order ' declaring such party 
to be 'entitled to possession thereof .. · ..... forbidding 
disturbance o·f all such possession until .evicted in 
due course of law." 

The right to order for. r~storin-g possession can 
be exercised only where 1t 1s found that the party 
had been forc.ibly and wrongfully disposses?ed 
within two months next before the date . of the 
preliminary .order, and now, in view of the change 
made in the •proviso to sub-section (4) of section 

, 145 of the new Code, within a. period of two months 
from the date of the Pol1ce report or .other 
information .received by the Magistrate ; or in 
between that date and before the date of his order 
under sub-s·ection (1 ). In such cases also the 
Magistrate has to treat that party who is 
dispo_ssesse_d as if he had been in possession on 
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such date and while making the fina_l order in -his 
favour, direct. for restoring his possesston .- . \ 

The Supreme Court in the cas~ of . Bhin.ka_ and 
others v. Charan Singh. (1) was constdermg a matter 
where the appellants betore the s.upreme Court were 
claim ing to have taken posses_s1on of .the la.nd by 
virtue of . the order under sectton 145, and tt was 
held that the party were either in PC?Ssession or n~t 
in possession of lands· on the spectfted dates and 1 tf 
they were not in possession· on that date, their 
subsequent taking possession thereof could not 
have been under the provisions of the Code. . · 

Applying the ratio of the above case to the 
facts of the . present case, and for the reason that 
there is no express provision in section -145 of the 
'Code authonsing the court to · place the 
unsuccessful party in · possession, except in cases to 
w.hich the prC?viso to sub-section .(4) applies, 1 would. 
hold that th1s part of the order · of ·the Executive 
Magistrate, directing the Police to restore ste.tus quo 
ante, is unsustainable in law and, therefore must be 
set aside. The action of the petitioners may amount 
in law to a trespass and disobedience to · the order 
under section 145 and thus an offence under section 
188 . of the lf!dian Penal_ Code_, empowering the 
¥ag_tstrate to _ftle a complatnt agamst th~ aggressor. 

13. In the r~sul_t, this application, succeeds in 
part to .the .extent, tnd_lcat.ed above and the impugned 
order, tn so far as tt dtrects the Police to restore . 
status quo ante a·s obtaining on the date . of the final 
order. is hereby quashed . . · · 

· S .P.J. Applic.ation allowed in part. 
0 ( • 

(1) (1959) AIR (SC) 960. 
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CIVIL WRIT JURISDICTION 

1985/0ctober, 1 o. 
Before Harl Lal Agrawal, J* 

The Tata Iron and Steel Company Limited .. 

v. 

The Union of India and others. 
. . 

16Q t; 

Limitation Act, 1963 (Act 36 of 1963) :- sectfo·ns 
5 and. ·29(2)..:.... scope and applicability of- section 5, 
whether applicable to the frovlsfons ·of .Central 
Excises and Salt Act- Centra Excises and Salt Act, 
1944 . . 

· In view of the provisions contained in section 
29(2), section 5 of the Limitation Act is applicable to 
all periods of limitation pres·cribed for any suit, 
appeal or application etc. by any special or local 
law. The Central Excises and Salt Act , 1944 is not · a 
local law but it. is no doubt a special law enacted for 

·the purpose of consolidating the · law relating to 
Central duties of Excise on goods manufact.ured or 
pro~uced in certain parts of lndi~ anq to Salt . 

. Held, therefore, that by the mandate of section 
5 of the Limitation · Act, 1963, it becames 
automatically ·applicable to the provisions of the 
Central Excises and Salt Act, 1944 and once this 
view Is taken, · In the Instant case the 
* Sitting at Ranchl 
"*Civil Writ Jur"isdiction Case No. 666 of 1979 (R). 

In the matter of an application under Article 226 
and 227 of the Constitution of India . 
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non-con~iderati~n of petiti~n ' filed by the J?etitiori.er 
for condoni11g one day's delay has deP,nved h1m 
from a valuable statutory remedy and 1ts ·appeal 
·being heard on merits .· · · , 

Application under Articles 226 c:fnd 227 of the 
Constitution of India. 

The facts of the case material to this report are 
set out in the judgment .of Hari Lal Agrawal, J .. . 

M/s. Bishwanath Prasad, - B.P'. Ve-rma for . the· 
petitioners. · 

M/s. Debi Pr~sad, A. Sahay for the 
responde1_1ts . . _ 

Hari Lal Agr.a~al , J. - !he .only grie':'an~e 
mooted by th.e pet1t10ner by th1s wnt appl1cat1on 1s 
that the Appellate Collector, Central Exc1se, -Calcutta 
(respondent no .. 3) while dismissing the petitioner's 
appeal against the order of the . Deputy Collector, 
Central Excise, Patna · (respondent no ; 4.) . dated 
2.7.1976 (Annexure-3) on the ground of limitation 
did not consider the applica.tion of the·. petitioner for 
condoning one day's delay at all. From perusal of 
the order of the Appellate Authority (Annexure-B) it 
appears that the petitione(s app~al . was dismissed 
only on the · ground .that 1t was t1me barred under 
section 35 .. of the Central Excises and Salt Act, 1944 -
(hereinafter to b~ referred as 'the Act') . Section 3~ 
of the ~ct, at t~e relevant time contained prov.ision . 
for a f1xed penod of three months' · limitation tor 
filing app.eal without any further -power of condoning 
delay. wh 1ch power has been given to the Appellate 
Au~hC?rity by stat.ute by amendment in the .year 1980, 
and m appropnate cases the Appellate Auth'ority 
may condone the delay in f iling the appeal within the. 
sta~utory perio.d of three ·. months . upto a further 
per1od of three months. . . · · 

2: On behalf of the·· respondents . it has been 
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submitted by Mr. Deb·i Prasad that in the absence of 
any su~h provision at . th~ r~le_vant time the ~ppellate 
Authonty had no JUriSdiction t.o cons1der the 
petiti<?ner's application for condoning the delay in 
quest1on. · · ' · · . ·. 

· . 3. I do not find ·any substance . in this 
suDmission in view of the provisions contained in 
section 29 (2) of the Limitation. Act,. 1963 which r~ads 

· as follows:- . . . 
"29(2) . Where any spec:al or ·local law 

p·rescribes ·for any suit, appeal or application a 
period of limitation different from ·the period 
prescribed by the Schedule, the provisions of 
section 3 shall apply as if such period were the 
period prescribed by the Schedule and for the 
purpose of determinm9 any period of limitation 
prescribed for . any su1t, appeal or application 
by any special or local law, the provisions 
contained in sections 4 to 24 (inclusive) shall · 
apply only in. so far as·, .and to the ex.tent to 
which, they are not expressly excluded by 
such special or local law." . . .r 

The Central " Act, therefore , has made applicable· 
section 5 of the Limitation Act to all. periods o1 
limitation prescribed for any suit, appeal or 

· application etc. by any . special or local law. The 
Central Excises and Salt Act, 1944 is not a local 
law but it is no doubt a special law ena~ted for the 
purpose of consolidating the law relating to central 
dut1es "-of excise on goods manufactured or 
produced in certain parts of India and to salt: 

3. 1,. therefore, have got no doub.t in my mind 
to hold th'at by the mandate of sect1on 5 o~ the 
Limitation Act . 1963 it became . automatically 
applicable to the provisions of the Central Excis~f 
Act Salt Act, 1944 . . Once this view is taken then' l 

_. I 
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· has · g~t to be held that the non~consideratio_n of the 
petition filed by the petitioner for ·.~o~donmg one 
day's delay has deprived . the pet1t10ne:-company 
from a valuable statutory remedy and 1ts appe~l . 
bein.g heard o.n merits. The .delay, as already . ~.a1d 
above was only of one ·day, and I have looked mto 
the re'asons for one day's delay committed by ~he 
petitioner in . presenting its app-eal. I feel · sat1sf1ed · 
that good grounds have been made out by the. 
petitioner for cond_onin.g the :delay: Since the matt.E!lr 
has already remamed pendmg . smce · 1977 and 1n 
order · to . avoid further delay I h~ar·d ·· learned 
Advocates for both the parties on the merits of the 
limitation · matter and as indicated above .1 would 
condone the delay · in filing the .. appeal by ·the 
Retitioner. Accordingly I · direct the Appellate . 
Collector (respondent no . . 2) to hear the petitioner's . . 
appeal on its. merits. :. . 

_ ·4. In ·the result the application succeeds to the 
extent that the order as ·contained in Annexure-a is 
hereby quashed and · respondent -no. 3 where the · 
matter _is sent back, 1s .. . directed to .hear the · 
pe!iti_oner's appea.l on its merits. Let an appropriate 
wnt 1ssue accordmgly .. In the circumstances of the 
cas~~ there will be no orders to costs. 

M . . '<.C. · Application allowed.· . 
. 1 . 
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