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Bihar Buildings ·. (Lease, Rent and 
Eviction) Control Act; 1977 .Section 
13-Scope and applicability _of- fixation of 
fair rent-tenant, whether can be directed 
to deposit rent under section 13 at a rate 
at. which it was last paid. · 

Where a suit is filed fo.r eviction of 
the tenant . on the ground that there has 
been default in payment . of · rent and also 
that the tenant has sublet the premises 
and the landlord makes an application . 
under section 13 · for a direction to the 
tenant to deposit the arrears· of . rent at a 
particular rate and the tenant denied the 
liability to deposit the rent at the rate on 
the ground that the authority under the 
Act had determined the fair rent; 

Held, that even 'in cases where fair 
rent is fixed, the · tenant will have to 
deposit the rent at rate at which , .as 
matter of fact ,. it was las.t paid . ·· 

Smt. Bidhotama De vi · v. Shri Deoki 
Sao and another {1985), ILR, 64, Pat. : · 

Bihar Consolidation of · Holdings . and 
Prevention of Fragmentation Act, ·1956 
Section 3(1) and . · ·4(c)- Scope and · 
applicability of- suit in respect of 
declaration of rights or interest in any 
land__,.. partial abatement of- whether and 
when can be ordered. 
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If in a composite suit, the suit 
relating to · relief unconnected with the 
declaration and determination of title to a 
land does not abate in . relation to such 
co,ntroversy, there is no reason why in. a 
suit of this nature, the suit in relation to 
the properties in respect of which there is 
no notification under section 3(1J of the 
Act, shall· abate. A suit 6r a ·proceeding 
can partially abate. It will abate in respect 
of the lands lying in the area in respect of, 
which the Government has declared its 
intention to make a scheme for 
consolidation of holdings by a notification · 
in official Gazette under section 3(i) of the 

,Act. · It will not abate in respect of any 
·land for which there is no such 
notifi.cati on . 

Held, therefore, that in the instant 
case the suit shall stand abated in respect 
of the land situate in the district of 
Vaishali in respect · of which there is a 
notification under section 3 of the Act and 
the consolidation operations are going· on . 
The suit as regards the lands situate in 
the district of Muzaffarpur and Patna 
which are riot covered . by . any 
consolidation scheme .shall not abate and 
~hall proceed. 

Page . . 
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Page .. . • 
· . Chaturbhuj Prasad Singh . v. · · ~aryu . 

Prasad Singh and. ors. (1985) ILR, 64, Pat. 1033 

Bihar Land ' Reforms (Fixation ·. of 
Ceiling Area . and Acquisition · of Surplus 

. Land) Apt, 19.61. · 

1. · Section 16(3)-deed of gift, 
whether excluded . from the purview of 
·section ·16(3):-deed of gift challenged as 
sham and farzi transaction - ·effect · 
of- Second transfer riot · a sham and farzi 
transaction- second transferee added as a 
party beyond period of limiation ·neither an 
adjacent raiyat nor co-sharer- question. of 
·limitation, whether relevant to decide as to 
whether decision can be given ·in favour of 
pre .:..... emptor- when entitled ~o succeed . . · 

. -
. A deed of gift is exclud'ed from . the· 

purview of section 16·(3) of the Act. If, 
however, . such a deed of gift is challenged 
as a ·sham and farzi transaction and the 
authority ~,Jnder the Act find_s the alleg~tion 
.to, be correct, then for all practical 
purposes the said deed of gift would be a 
document ,non est in the eye of law and 
the pre-emption application would in such 
a . c~se pro.ceed against the · original 
purchaser. In · the · . i.nstant · case · 
unfortunately for . the pre-emptor he has 
not alleged sham and farzi .nature of the 
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deed. of gift. It has , therefore , to be taken 
as a fact that the said document if 
executed and registered in conformity with 
law would be a valid document and for 
such a document · the legislature . has 
mandated exclusion of the applica.bility of 
section 16(3) of. Act. 

Held, therefore, ·that .in the instant 
case the · order of the Land Reforms 
Deputy Coll~ctor allowing the application 
for pre-emption filed .under section 1"6(3) 
and the appellate and revision.al order 
dismissing the appeal · and revision 
re.spectively are all illegal and liable to be 
set aside. · 

Where the second transfer is - found 
to be .not a sham and farzi .transaction 
and the second transferee, who has bee·n 
added a_s a party beyond the period · of 
limitation . counted from · the date of 
registration of the second transfer deed ,, 
is found .to ·be not an adjacent raiyat or· 
co-sharer, but the pre-emptor establishes 
that he is an adjacent raiyat and entitled 
to be pre-empted; 

Held further: that it . is in such a case 
that the question of limitation ·may be· 
relevant to decide as to ·-whether a 

· decision can be · given in favour of the 

Page. 
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pre-emptor .or that the application . for 
pre-emption would not succeed because ~f 
the bar of limitation. The pre-emptor '" 

· such a case .would be entitled to succeed 
only when the second transferee has bee·n 
added in the. proceeding within the 
prescribed period of limiaNon . counted 
from the ·date of registration of the second 
transfer deed and the application for 
pre-emption having fulfilled all the 
conditio·ns laid down in the Act and the 
Rules made thereunder in relation to the 
second transfer-deed. ·· 

. . 
Smt. Priyambada Devi and another v. 

v 

Page. 

The Additional Member, Board of Revenue, 
Bihar, Patna & others. (1985) I LA 64, Pat. 1015 

2. Section 16(3)-issue of benami 
ownership, ·whether ·· can be ·raised and 
decided ., in a preemption p'roceeding
whether it is ob.ligatory for the court or 
pre-emptor to imolead the re.al owner
order or decree .··against the ostensible 
owner would be equ~lly binding on the 
real owner. 

r • . 
Ben ami · purchase with reference . to 

t~e ceiling law in section 16(3) of the . 
Brhar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
1961, hereinafter called the Act, , can b~ 
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made where neither the original owner's 
land nor the ostensible owner's land 
when ' tagged separately with the 
purchased land, would exceed the ceiling 
limit. If, however, it exceeds the ceiling 
limit then the 'penal provision of section 
17 of the Act will at once ·the attracted. ' 

It is well established. that a provision 
is not be construed on the presumption 
that it would necessarily be abused. In a· 
case of bEmami .transaction, where the real 
owner . remains wholly within the · ceiling 
limit, the same would be within the four 
corners of the law. There is no reason as 
to why in such a situation, the provision 

. should not be given its plain meaning. 
Where the same is sought to be misused 
to circumven.t or transgress the ceiling 
law, the statute gives • more than ample 
and stringent 'power under section 17 of 
the 1Act . to curb the same. 

" Held, that ~ the well. established 
concept of benami transaction is not 
ousted or abolished for the purposes of 
section 16 of the Act. The issue of benami 
ownership can be raised· and investigated 
in a pre-emption proceeding under section 

'16 (3) of the Act . 

Held. further, that the bench decision 

Page. 
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of .. this court on this point in 'Narend ra 
Kumar Ghoses's (1) case is· correctly 
decided. 

Held, that it is not obligatory for the · 
court or . the pre-emptor to implead the 
~eal owner ·of the property sought to be 
pre-empted in the presence of the 
ostensible owner and · the order ·and 
decree against the· latter ·would be equally 
binding up on the fo~mer. 

Yuga/ Kishore Singh & another v. The 
State of Bihar & others (1985) ILA, .64, 

vii 
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Pat. 1039 

3. Section : 16(3)-Sco.pe · and 
applicability · of-lands purchased by two 
brothers by two different sale deeds and 
for different 6 consideration 
money-purchasers · also claiming . to be 
adjoining raiyats o·n the bas is · of their 
father holding adjoining land to the lands 
purchased by . them-single application 
under· section 16(3) in respect of both the 
sale deeds-maintainabi.lity of-both the ·sale 
d~eds taken together, whether · constitute 
only one transaction-no case made . out 
that the two were members of joint family 
and the purchases in their· names were in 
fact. made .on behalf of the joint 
family-Onus to· prove that the two · sale 
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deeds constituted only one transaction , 
whether lies on the pre-emptor. 

· Where no case has been made out in 
the application filed under section 16(3) 
that the · two brothers in whose names the 
two different sale deeds were executed 
are . members of the joint family and the 
purchase in their names were , in fact,· 
made on behalf of the joint family and not 
their separate · acquisition and no evidence 
was adduced to that effect; · 

Held,· that the onus of proving that 
the two sale deeds constituted only one 
transaction was· on the pre-emptor which 
he neither pleaded nor proved and that 
being the state of affairs, no finding can 
be given that there . is only one transaction 
in respect of which. only one application is 
maintainable . · 

Page. 

Md. Zainul' Abdin v. The Additional 
Member, Board of Revenue & ors . (1985) 
I LR 64, Pat.· - 925 

. Bihar Privileged Persons · Homestead 
Tenancy Act, 194 7 Section 8·(5) and (6) 
and ·Bihar -privileged Persons Homestead 
Tenancy Rules, 1948, · .·Rules, 3,4 and 

· 5:..... person declared as privileged ten.ant
purcha granted after due enquiry and 
not.Jce to p·arti-es concerned- privileged 
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tenant subsequently dispossessed by 
some one- further enquiry, whether called 
for. 

Sections 8(5) and 8(6) of the · Act 
contemplates a situation when after a 
person having been declared as privileged 
tenant has been · dispossessed by some 
one. The purcha is granted under the Act 
after due enquiry and notice to the parties 
concerned and if after the grant of purcha 
and confirming possession of a privileged 
tenant 1over certain land ·some· one 
dispossesses a privileged tenant from t~e 
land then in that situation - n·o further 
enquiry is called for. In th·e c:ase the only 
thing which has to . be found is about 
illega.l possession .by third person after 
dispossessing the privileged _ tenant. It is 
in that situation that Rules 3, 4 and 5 do · 
not mention about any applicat ion made 
under sections 8{5) and {6) of the Act. So 
far as the present case is . concerned · 
position appears to be that a purcha was 

· granted to respondent no .. 6 .··in the year 
1970 after · due enquiry and after giving 
notice and petit ioner no. 1 seems to have 
purchased a litigation · some times in 1979 . . 

. . . 
He~d, · therefc;>~~· . that the . alleged 

possessron of petrtro~er no . 1. is clearly , 
rllegal. The law provrdes that in such a 
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case · the District Magistrate may order for 
eviction of the person illegally occupying 
the land of the privileged tenant either on 
his own motion or on an application made 
in that behalf after making such enquiry 
as he deems fit. 

Sone La/ Sahni and another v. The 
State · of Bihar and others (1985), JLR, 64, 
Pat. · 1006 

' Bihar Sales Tax Act, 1959 Section 
1 (f) - ·provisions of_;, petitioner- Company 
obliged to provide and maintain canteen 
for the use of its workers under section 
46 of Factories Act, 1948 and provisions 

·of Mines Act, · 1952.- whether a dealer. 

Where it was obligatory for the 
petitioner _Company under section · 46 of 
the Factories . Act, 1948 and Bihar 
Factories Rules framed thereunder to 
provide and maintain a ·canteen for the 
use of its workers employed in its 
company ~ leaving no option to· the 
petitioner-Company and likewise under the 

. corresponding· provisions of the Mines 'Act, 
1952 and the rules framed thereunder' it 
was obligatory on the petitioner company 

· to maintain canteen for its mine ·workers; 

Held, that the petitioner-Company i,s, 
of course, a .dealer in the business of 
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steel and iron, but , ·it would not become a 
dealer in business qf purveying foodstuffs, 
merely _because the law enjoins it to ~un _a 
canteen for its employees and 1t IS 
co.mplying with . ·. statutory provisions. 
Consequently, on principles and · the 
language of the statute , it s.eems to follow 
that the petitioner company is not carrying 
on the business of running canteens 
within the meaning . of section 2(f) of the 
Bihar Sales Tax Act, 1959. . 

. . . 
Tata Iron and Stee1 Company Ltd. v .. 

xi 
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The State of Bihar and Others (1985) ILR, 
64 , Pat. · · ' · 985 

Bihar Shops and Establishments ·Act 
_1953 -Section 28(7) and (~)-Scope and· 
applicability . of- appeal filed under 
section · 28(7), whether .can be dismissed 
for default- authority appo(nted under 
section 28(9)- powers conferred upon
general provisions contained in the Code 
.of Civil Procedure- applicability of- Code 
of Civil Procedure,- 1908 (Act V of 1908) 
order XLI, rule 17. . · · 

' . 
Sub-section_ (9) -of. section ·28 of ·the 

Bihar Shops and Establishments Act wh.ile· 
conf~rring certain p~wers on the au'thority 
appo1nted u~der th1s section prescribes 
that they have all the powers of the . civil 
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court, . but the general · · power is 
circumscribed by the subsequent addition 
that those powers will be .confin-ed only 
for the purpose of taking evidence and for 
enforcing the attendance of- witnesses and 
compelling production of documents. The 
general provision of · the Code ,ef ·- Civil 
Procedure : as such have not b·een made 
applicable . 

Held, therefore, that · in the absence 
of any specific provision in the Special 
Act for dismissing an appeal for default as 

, contained in rule . 17 of order XLI of the 
Code of Civi l Procedure when the party 
c6ncern.ed is absent the appeal should not 
be dismisse'd ·tor . default. The Legisla.ture 
has · not intended for dismissal of · the 
appeal · for default and the appeal of the 
petitioner in the · instant case should have 
been disposed on merits .. 

Ba.idya · Nath Prasad Sah v. Presiding 
: Officer, . Industrial Tribunal, . Patna and 

Page. 

·others (1985), ILR 64, . Pat. 1024 

CODE OF CIVIL PROCE-DURE, 1908. 

Order XLI rule 17, See Bihar Shops 
and Establishments Act, 1953. 

1. Code ._ -of Crimin.al ProceduJe, 
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1973-Section 144-order passed · · by 
Magistrate against petitioner r~strai~ing. 
him from holding Mela on h1s ra1yat1 
land- earlier .order by High Court in a writ 
case in presence of Respondent no. 4 
holding that . the petitioner has a . right to 
hold Mel a on his raiyati land -legality of. · 

It is- clear that repeat.ed attempts 
were made on behalf of Respondent no.4 
to put obstacles so that the petitioner may 
not hold . Mel a during Chhath festival on 
his land bearing plot . no. 1977, a raiyati 
land which is popularly known as· 
Madhopur -Sultanpur cattle . fair, and the 
benefits may go to respo.ndent no. 4. The · 
petitioner had to move the High Court on 
a number of occasions. The ·High Court by 
its order passed in Civil Writ Jurisdiction 
case · no . . 4620 of 1982 Annexure 4, in 
which this petitioner and Resp'ondenf no. 
4 were parties, r'!lade the legal position 
clear that the· petitioner .had a. right to 
hold Mela on his raiyati land. , 

Held, · that- the order of the 
Su~~ivisional !'J1agi~trate restraining . the 
pet1t1oner from -holdmg Mela during Chhath 
festival is in · t~e nature of . prohibitory 
order, could, wh1ch not be passed under 
section 144 of . the . Code of Criminal · 
Procedure, 1973. The Magistrate has 
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sho.wn gross carelessness in the 
discharge of his duty and .completely 
ignored the previous order. passed by the 
High Court. ~ 

· Heid: furthe.r, that the order of the 
Magistrate passed under section 144 of 
the Code of Criminal Procedure is 
palpably erroneous, illegal and unjustified 
and is fit to be quashed. 

The objeCt of section 144 of the 
Code of Criminal Procedure' is to preserve 
public peace an·d tranquillity - and this 
section does not confer any power on the 
Executive Magistrate · to . ·adjudicate 
question of title to properties or 
entitlements to, the rights thereof. In ca_ses 
where · all such disputes or · titles or· 
entitlements to rights have already been 
adjudicated. and have become the · subject 
matter of judicial pronouncement or of · a 
decree of the Civil Court of competent 
jurisdiction then .in the exercise of such 
power the · Magistrate must have due 
regard to · such established. rights and_. 
subject of · · course to · the paramount 
consideration of maintenance of public 
peace and tranquillity . . The · exercise of 
power must be in aid of those rights and 
against those who interfere with the lawful 
exercise _thereof and even in cases where 

Page. 
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there are no declared or established right 
the power should not be exercised in a 
manner that would give material advantage 
to one party, to the dispute ~ve~ · !~e 
other but in a fair manner· ordmanly -m 
defe~ce of legal · rights, if there be such 
an the lawful exercise ther~of - rather in · 
suppressing them. · .. · · 

XV 
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Ramashrey .. Sharan v. Th·e State of 
Bihar & Others (1985) · ILR 64, Pat: ·· 933 . . ' . ~ 

2. - . Section 438-provisions .. ·of-
application for .anticipatory bail rejected by 
Sessions Judge-accused whether could 
move High · Court for the · same 
relief-Interpretation of Statute-principles of. 

In absence . of any . provision in 
section 438 of the Code · of Criminal 
Procedure, 1973, de'barring a person from
moving- the High Court for anticipatory 
bail, when he. has . moved the Sessions 
Judge, it will be adding · something in· the 
statute which is not ther·e. By any · know'n 
r.anon of construction , words· of 'width and 
amplitude ought not generally to be cut 
down so as to read into the ·language of 
the statute restraints ·c;tnd conditions which 
the legislature itself did not think it proper 

·or necessary to impose.· Th is _is_ specially 
true · when the statutory . prov1!?1on which 
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falls for . consideration is designed to 
secure a valuable right like the right to 

· personal ·freedom and involves the 
application of a presumption as salutary 

1 
or · deep-grained in our · CrimiQal 
jurisprudence ~s the presumption of 
innocence. It is the duty of the 'court to 
d'etermine .in what particular meaning· and 
particular shape of meaning the word or 

. expression are used by· the Jaw makers 
and i,n discharging the duty the court has 
to take into account the context in which 
it occurs; . the object to serve which it 
used,· and to give· harmonious .construction 
to the various provisions ·Of the Code of 
Criminal Procedure, . 1973 in" · order to 
achie.ve the object . 

Held, that a person whose 
. appfic'ation ' for anticipatory bail has been 
· rejected by the Court of Sessions, has the 
liberty to move the High Court for the 
same relief. , 

Kusheshwar Ptasad · Singh v. The 
State of Bihar. (1985) I LR 64, Pat. 943 · 

3. Chapter XXXVI sections 468 to 
473 . and 482·- Employees Provident Ft,mds 
and Miscellaneous Provisions · ·Act, 
1952- Section 14 and Employees Provident 
Funds Scheme, 1952-paragraphs. 38 and 
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76- ' failure of employer to deposit . 
contributions in contravention ··: of · 
Paragraphs 38 and 7.6 of the Scheme rf!ad 
with section 14 of the Act-whether would 
•amount to continuing offence ' ~s 
envisaged in section 472 of the Code so 
as to make .the bar- of limitation under 
section - 468 applicable- disputed· issues 
of limitation under section 468 to 4 73 of · 
the Code-·whether can be raised directly 
in the High Court for the quash,ing of 
proceedings under section 482. of the 
Code- petition of complaint- whether . 
each and every relevant fact and precise 
number of employees of the establishment 
must be pleaded·- failure . to ,· do ·-so .. ' ' ' whether would vitiate the proceedings on 
that score alone. · 

Held, that the failure of the 
employers to deposit the contributions· in 
contravention of paragraphs 38 and 76 of · 
the Employees Provident Funds Scheme 
1952, read ·with section 14 of th~ 

·Employees Provident · Fund and 
Miscellaneous. Provisions Act, 1952: would 
be a continuing offence. No question .of 
jjmitation, therefore, can possibly arise in 
the context of a continuing' offence in view 
of section 4 72 of the Code of Criminal 
Procedure . and ~on~equently. on ~ccoun·t of 
the delay m launchmg the prosecution the· 
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bar of limitation prescribed by section 468 
of the Code cannot be invoked. 

I ~ 

Held; further, that the disputed issue 
of. limitation under sections 468 to 4 73 of 
the Code of Criminal Procedure cannot be 
appropriately raised directly in the High 
Court for the quashing of proceedings 
under section 482 of .the Code. 

;· 

_ The Concept ·of lim itation under 
chapter XXXVI of the Code of Criminal 
Procedure does not present an · inflexible 
or blanket legal bar to the prosecution
which may warrant it being raised initially 
in the High· co·urt itself for quashing the 
proceedings at the threshold . Indeed it is 
a question which needs first to be raised 
and then to be computed .and thereafter. 
determined at the earlier stage- by the trial 
court on ·the basis of a prope'r explanation 
of delay or overriding the default if 
necessary- in the interests of justice . as 
envisaged in .the provisions of section 4 73 
of the Code. 

Held, also, that a ·petition of 
compla int for offences under section 14 of 
the Employees Provident Funds . and 
Miscellaneous. Provisions Act, 1952, need 
not in terms plead each and , every 
minuscule relevant fact nor the precrise 

Page. 
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number of employees of the prosecuted 
establishment. In any event, the failure · to 
do so . does not vitiate the proceedings1 on · 
such technical ground alone. · 

I ' 

Ram · Kripal Prasad and 'others v. The 
State of Bihar and others (1985) ILR 64, . 
Pat. 

1 
954 
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CIVIL WRIT JURISDICTION 

1984/November, 28. 

Before Ramchandra Prasad Sinha, J. 

Md. Zainul Abdin * 

v. 

The Additional Member, Board of Revenue and 
others. 

925 

Bihar Land Reforms (Fixation of Ceiling Area 
and Ac(lu isition of SurP-lus Land) Act, 1961 (Act 12 
of 1962), Section 16(3).;.... Scope and applicability 
of~ lands purchased by two brothers by two 
different sale deeds and for different consideration 
money - purchasers a/so claiming to. be adjoining 
raiyats on the basis of their father holding ac!joining 
land to the lands purchased by them- single 
application under section 16(3) in respect of both 
the sale deeds- maintainability of- both the sale 
deeds . taken together, whether constitute only one 
transaction- no case made out that the two were 
members of join_t family and the purchases in th_ei r 
names ·were in fact made on behalf of the jo int 
family - Onus to prove that the two sale deeds 
constituted only one transaction, whether lies on the 

.. pre-emptor. . · 
· Where no case has been made out in the 

application ' filed under section 16(3) that the· two 
* Civil Writ Jurisdiction Case No. 2078 of 1979. In the matter 

of an appl ication under Articl es 226 · and 227 of the 
Constitution of lnQia. · 

I ' 
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brothers in whose names the two different sale 
deeds were executed are members of the joint family, 
and the purchase in their names were, in fact, made 
on behalf of the joint family and not their sepa,rate 
acquisition and no evidence was adduced to that 
effect; , · . 

Held, that the onus of proving that the ·two sale 
deeds constituted only one transaction was on the 

·pre-emptor which he neither pleaded nor pro_ved and 
that being the state of affairs, no finding can be 
given that there is only one transaction in respect of 
which only one .application is maintainable. 

· Application under Articles 226 and 227 of the 
· Constitution of India. · · · · 

The facts of the case material to this report are 
set out in the judgment of Ramchandra Prasad 
Sinha, J. 

Mr. L.N.Mishra for the petitioner 
· M/s . B.P.Pandey, A.K.Jha· & Hari Shanker for 

the respondents. · · · 
Ramchandra Prasad . Sinha,· J. In this· writ 

application under Articles 226 and 227 of the 
Constitution of India, the pre-emptor-petitioner has. 
prayed for quashing .the order dated 21.3.1979 
passed by the Additional Member, Board of Revenue 
(annexure-5) as well as the order dated 28.6.1975 
passed by the Sub"divisional Officer Banka 
(an_n~xure-3) dismissir:'g the application filed by the. 
pet1t1oner l:Jnd~r section . . 16(3) of the Bihar Land 
_Reforms (Fixation of Ceilmg Area & Acquisition of 
Surplus Land) Act (hereinafter referred to as the 
'Act') . · · . 

2. Md. Rafiq Ansari executed two sale-deeds 
on 26.2 .. 1974; one in favour of Sudin Sah 
(respondent no. 4) in respect of 81 3/4 decimals of 
land and the other in favour of Chhabo Sah 
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(respondent no. 5) · in respect of 27 1/4 decimal of 
land out of plot no. 1344 of khata no. 143 lying in 
village Ahiro, police station Dhorahia district 
Bhagalpur. The consideration money mentioned in 
the aforesaid. two deeds is Rs . 3500/- and 1000/
respectively. The- registration of both the sale-deeds 
was completed on 11.3.1974. The petitioner 
d_eposited a sum of Rs, 4500/- together with ten per 
cent . thereon as required under the Act in the 
treasury in favour of respondent nos. 4 and 5 and 
filed one application respect of both the sale-deeds 
on 7.5.1974 under section 16(3) of t[le Act, claiming 
himself to be adjoining raiyat of the portior-1s of the 
aforesaid plot conveyed to respondents 4 and 5, 

3. Respondents 4 and 5 pppeared and filed 
rejoinder to the application fil~d under section 16 (3) 
of the Act. In their joint rejoinder petition it was 
alleged, inter alia, that as there were two separate 
sale-ddeds wit~ separate and different area and 
consideration money in favour of two different 
per.son.s one application for pre-emptier) i~ not at all 
mamtamable. It was also alfeged -that sa1d Chaman 
Sah father· of respondents 4 and 5 holds in the 
boundary of the aforesaid transferred lands, they. 
also become adjoining raiyats and the petitioner 
cannot claim pre-emption. · 

4 . The learned Subdivisie::>nal ' Magistrate 
dismissed the application ·under sectio·n 16(3) of the 
·Act on the ground that one application was not 
maintainable 1n respect of two· transactions and also 
on the ground that the father of the respondents· 4 
and 5 is ·in the boundary \Of the lands transferred to 
them. On appeal by -the petitioner his claim for 
pre-emption was allowed on the ground that the 
application under section 16(3) filed by the 
petitioner. is maintainable and that the petiticnef is 
the adjoining raiyat, whereas respondents 4 and 5 
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are . not .the adj·oinin~ raiyats of the . lan~s·transf~r~ed 
to them. Responden~s 4 and 5 f1led reviSIOfl 
application under sect1on 32 of the Act before the 
Member Board of Revenue, which was heard by Mr. · 
K. M: zu'beri, Additional Member, Board o~ .Revenue, 
and he rejected the claim of · the pet1t1oner .tor 
pre-emption mainly on the ground that .the~e bemg 
two separate .sale-.dee~s one appl1cat1on for 
pre-emption is not mamtamable. . 

5. The learned counsel appearing on. behalf of 
the petitioner has contended that smce the 
·aforesaid two purchasers are sons of Chaman Sah 
and they claim to be adjoining raiyats of the lands 
transferred to them on the bas1s of the fact that their 
father holds land ~n the boundary of the transferred 
lands, the transaction is one and the application is 
ma~ntainable . On the other hand, it has .·been 
contended by the learned . counsel appearing on 
behalf of respondents 4 and 5 that since there are . 
two different sale-deeds in favour of two .different 
perso.ns, the transactions are two different 
transactions and therefore a single application 
under section 16 (3) of the Act is not maintainable at 
all. It has also been contended on their behalf that it 
has not been pleaded in the application under 
section 16 (3) of the Act that respondents 4 and 5· 
are members of a joint family and the purchases 
made .in their ·names were made by their joint 1amily 
and that they are · not their self acquisitions ·and 
exclusive. properties. No evid,ence has been adduced 
on . behalf of the petitioner to show that the· 
respondent 4 and 5 are members of a joint family 
and th.e purchases. made by them under the 
atore.s~1.d-sale dee~s were flOt their separate 
acqu1s!t1~n or e:xclus1ve properties, rather they were 
of the JOint tam1ly. . _ , · . . . 

6. In view ·of the sub.miss.ions made on behalf 
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of the petitioner and the respondents 4 and 5 the 
main question to be decided is as to whether in the 

· facts and circumstances of the case mentioned 
above, both the sale-deeds taken together will be a 
single transaction and a single application under 
section 16(3) of the Act will be maintainable. 
. . 7. In order to appreciate the point involved in 
this case the relevant provision of section 16(3)(i) is 
quoted herein below:- . · . · 

· "16 (3)(i) When any transfer of land is 
made after the commencement of this Act to 
any person other than a co-sharer or a raiyat 

· of : adjoining land, any co-sharer of the 
transferor or any raiyat holdir'1g land adjoining 
the land transferred, .shall be entitled, within 

. three months of the date of registration o·f the 
document of the transfer, to make an 
application before the Collector in the 
prescribed manner for the transfer of the land 
to him on the terms and conditions contained 
·in the said deed; · 

Provided · that no such application shall 
be entertained by the Collector unle.ss the 
purchase money together with a sum equal to 

·ten percent thereof is deposited in . the 
prescribed manner wit_hin the said period ." 
Rule 19 of the Bihar land. Ceiling Rules which 

prescribes the manner in which the purchase money 
together with a sum of ten percent. thereof should 
deposited is quoted herein below:-

. ' "19. Application by a co-sherer · or a 
raiyat of adjoining land for transfer of land 
under section 16(3)(i). Application by · a co- · 
sherer or raiyat of adroining land for transfer of 
land under section 16 (3) shall be in Form L.C : · 
13 and . the purchase money together with . a 
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sum equal to ten . percent thereof shall be 
deposited in the Treasury/Sub-Treasury of the 
district within which the land transferred is 
situated. ' . . . 

(2) A copy . of the cha.llan, showin9 
deposit of the amount under sub-rule (I) 
together with a copy ~f the regist~re~ dee~, · 
shall be· filed along w1th the applicatiOns 1n 
which also a statement to this effect . shall be 
made." 

From a perusal of the section 16(3}(i) of the Act it 
appears that an adjoining raiyat or a co-sharer is 
entitled to pre-emption on the same term and 
conditions as contained in the deed of transfer. The 
terms and conditions of the sale-deed will include 
purchase money which is the actual consideration 
for the sale- deed . . . · . . 

7 . As it . has been mentioned · above, in the 
present case one sale-deed has been executed . by 
Rafiq Ansari in favour of respondent no. 4 in respect 
of 81 3/4 decimals of land for a sum of Rs: 3500/
and the other sale-deed ·has been executed in 
respect of 27 I /2 decimals of land for a sum of Rs. 
1000/- in favour of respondent no. 5. The . Glause 
referred to above contemplates only one transaction 
and the purchase money is also intended to be one 
unit. . 

8. In this case total consideration money of 
both the sale-deeds referred to above together with 
ten percent thereof has been deposited by the 
petitioner in the treasury by challans and he flied a 
single application . 

. 9 .. ~he learned . counsel appearing on behalf of 
the pet1t1oner submitted that smce opposite party 
n~s . 4 and 5 are ~rothers and c[aim to be adjoining · 
ra1yats on the bas1s of the fact that their father holds 
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adjoining land to the lands purchased by · them, one 
applicat1on for the both transactions is maintainable . 
There is .no substance in the aforesaid submission, 
as from the aforesaid circumstances it cannot be · 
said that both the sale-deeds taken together 
constitute only one transaction. Further, as 
mentio.ned above, no case has been made out in the 
application filed under section 16(3) of the Act on 
t;>ehalf of the petitioner that the two brothers i.e. 
respondents 4 and 5 ar3 members of the joint family 
and the purchase in their names were, in fact, made 
on behalf of the joint family, though the sale-deeds 
.stand. in their name separately. No case has also 
been made out by the petitioner that pu'rchase made 
by respondents 4 and 5 were not their separate 
acquisiti.on : No evidence has been adduced on the 
points mentioned above. The onus of proving that 
the two sale-deeds constituted only one transaction 
was on the pre-emptor which he neither pleaded nor 
proved and that being the state of affairs, · no finding 
can be given · that there is only one transaction in 
respect of which · only one application is 
maintainable. · 

· 10. In view of the facts and circumstances 
mentioned above, it appears that Jhe two sale-deeds 
are different transactions. One of the terms of the 
sale-deed executed in favour of respondent no. 4 is 
that · the land was transferred in his favour for a 
consideration of Rs. 3500/- and other sale deed is 
that the purchase ·has been .made for a 
consideration of Rs. 1000/- only. However, there may 
be cases in which t-hough purchase has been made 
under. two sale-deeds b.ut both the sale-d!3es may 
constitute one transaction and the cons1d eration 
money may form one unit .. and in that case one 
single application under section 16(3) of the Act may 
be filed. · · 
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11. Further it is not the case of 'the applicant 
that he deposited ·the consideration money of each 
of the sa~e-deeds together with ten percent thereof 
separately under two challans, one in the name of 
respondent 4 in. respect of the· sale deed standing in 
his name and the other in the name. of respondent 
no. 5 iri res.Pect of the sale- deed standing in his 
name. Had that been case of the applicant, . the 
question of · applicability of doctrine of election 
would have been considered, but ' this point has not 
been raised at all on behalf of the petitioner. . . 
. . 12. For the reasons stated above, I find no 
merit in the application and it is accordingly 
dismissed. But in the circumstances of the case 
there· will be no order as to costs .. · ·. · · .' 

M.K.C. Application dismissed. 
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CRIMINAL WRIT JURISDICTION 

1984/November, 28 

Before Prem Shanker Sahay and Ram Chandra 
Prasad Sinha, JJ. 

Ramashrey Sharan. * 

V. 

The State of Bihar & Others. 

Code of Criminal Procedure, 1973 (Central Act 
No. ··11 of 19 74) section 144- order passed by 
Magistrate against petitioner restraining him from 

. holding Mel a on his raiyati land- earlier order by 
High Court in a writ case in presence of Respondent 
no. 4 holding that the petitioner had a right to hold . 
Mel a on his raiyati land -legality of: · 

It is clear that repeated attempts· were made 
on behalf of Respondent no. 4 to put obstacles so 
that the petitioner may not hold Mela during Chhath 
fest ival on his land bearing plot no. 1977, a raiyati 
land which . is popularly known as Madhopur 
Sultanpur cattle fa ir, and the b·enefits may g·o to 

. respondent no.4 . The petitioner had to move t.he 
High Court . on a number of · occasions. The High 
Court by its order passed in ' Civil Writ Jurisdiction 
case no. 4620 of 1982 Annexure 4, in which this 
petitioner and Respondent n?.4 were parties, made 

* Criminal Writ Jurisdiction No. 194 of 1984. In· the matter of 
an application under Articles 226 and 227 of the Constitution 
of India. · 
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the l~gal position _clea_r th~t the petitio~er had a right 
to hold Mela on h1s ra1yat1 land·. · ·. 

Held that the order c.. the Subdivisio!lal 
Magistrate' restraining the petitioner from holdmg 
Mela during Chhath festival is in the nature. of 
prohibitory order, could not be passed under sect1on . 
144 of the Code of Crimi.nal Procedure, 197~. The 
Magistrate has shown gross careless~ess 1n the 
discharge of his duty and co~pletely Ignored- the 
previous order passed by the H1gh Court. 

Held, further, that the order ·of the Magistrate 
r.>assed under under. section 144 of the Co~e of 
Criminal Procedure IS pal_pably erroneous, Illegal 
and unjustified _and is fit to be quashed. . 

The object of section 144 of . the Code of 
Criminal Procedure is to preserve public peace and 
tranquillity and this section does not confer any power 
on the Executive Magistrate to adjudicate question of 
title to properties or entitlement to the rights thereof. 
In cases where all such disputes or titles or 
entitlements to rights have already been adjudicated . 
and have become the subject matter · of judicial 
pronouncement of a decree of the Civil Court of 
competent jurisdiction then in the exercise of ·such 
power the Magistrate must have due regard to such 
established rights and subject of course to · the 
paramount .consideration of maintenance of public 
peace and tranquillity. ·The exercise of power must be 
m. aid of these rights ~nd against those who interfere 
with the . lawful exerc1se thereof and even in cases 
where there are no declared or established right the 
p~wer shol;Jid not be exercised in a manner that would 
g1ve matenal advantage. to or_-~e party, to the dispute 
over the other, · ~ut In. a fa1r manner ordinarii in 
defen~e of legal nghts, _1f there be such and the 1/.wf 1 
exerc1se thereof rather 1n suppressing them. . u 
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Md. Ghu/am Abbas v. Md. Ibrahim and ors. (1) 
followed. 

· Ghulam Abbas and ors. v. State of U.P. (2) 
referred to. 

Application under Articles 226 and 227 of the 
co·nsHtution . . 

The facts of the case material to this report are 
set out in the judgment of P.S.Sahay, J . 

M/s. Yogendra Mishra, Mithlesh Kumar Khare & 
Raghunath Kumar_ for the petitioner 

M/s K.N.Keshav, G.P. 5 & Lala Kailash Behari 
Prasad for the State ..,. . 

Mr. Jayanandan Singh for the opposite party 
no. 4. 

P.S .Sahay,J. ·- The petitioner has moved this 
Gourt against the order dated 4.1 .1984 passed in ·a 
proceedmg under section 144 of the Code· of 
Criminal Procedure (hereinafter to be referred as the 
Code). Ordinarily this Court does not interfere with 
such orders but it is a glaring case which will be 
clear from the facts mentioned hereunder. 

· 2. The petitioner is the owner of a plot of land 
bearing plot no. 1977 which is raiyati land and cattle 
hat is held every year during Chhath festival which is 
popularly known as Madhopur Sultanpur Cattle Fair 
m the district of Sitamarh1. The Mela is generally 
held from 22nd Kartik · to 30th Kartik every year. 
According to the practice permissioQ was sought for · 
from _the Subdivis1onal Off1cer, respondent no. 3, for 
holding the Mela on 16.10.1979 but objection was 

· filed by Shyam Bihari Prasad Sahi, a .resident of 
· Aajkhand in the district of Muzaffarpur and the same 
. was rejected and it may be mentioned that the Mela 

(1) (1978) BBCJ 21 (SC) 
(2) (1981) AIR (SC) 2198. 
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was held which .was known as P~jKhand. I Mel?. 
Similar appl ication was filed for ~o- ::, ,ding the ~ela In 
subsequent year and again obJo<?~ i o~ ~as . ftle~ by 
respondent no. 4 and the sa1d o~]ect1~n wa_s 
rejected . Thereafter respondent no. 4 f1led T1tle SUit 
no . 146 of 1977 in which injunction was. granted on 
28 .8.1978. The State of Bihar preferred an appeal 
wh ich gave rise to Miscellaneous Appeal no . 65 of · 
1978. Thereafter the Patt idars of respondent no.4 
sought for permission to h·old Rajkhand Mela during 
Chhath fest ival which was rejected and ; thereafter, 
they moved the Minister of State of Revenue who 
ordered that respondent no.4 and another should 
hold Mela on the eve of Chhath and the petitioner · 
will hold the Mela -fifteen days thereafter. A copy of 
the letter has been f iled and marked Annexure-1 . 
The petitioner moved this Court in CWJC No. 3866 
of 1981 which was admitted and the operation of the 

·order was stayed with the result that the · petitioner 
held the Mela during Chhath festival. A counter 
affidavit ·was f i led in CWJC No. 3866 of 1981 on 
behalf of the State in which · it was stated that the 
letter issued by the State Government was 
with~rav:;n and in . t~at view of. the matter, · the writ 
appl1cat1o~ became mf ructuous and it was disposed 
~f accordmg ly 0':1 1 0.11.1982 .. T~e petitione.r again 
f1led an appl1ca~1on for perm1sS1,0n to deposit the 
amount for holding the Mela durmg Chhath festival 
for that year and' a sum ~f Rs. 700/- was deposited 
But respondent no.\ 4 agam put obstacles· and · 
order from the Collector directin9 the Subdiv~<?t a~ 
Officer to withdra-w . t_he order wh1ch was grant~~n? 
favour of the pet1t1_oner · and the petition In 

. d irected not to hold Mela during the Chhat~r ;as 
was to commence from 21 .11 .1982. A ·copy ~ 1hch 
order has - been marked as Armexu 0 t e 
petit ioner moved in CWJC No. 4620 of /ia~ · ~~~~ 
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was admitted and stay was granted and at the time 
of final hearing, the respondent no. 4 also appeared 
.and it was held that the petitioner had a right to hold 
his Mela on the raiyati land and the authorities were 
directed ·not to prevent him from doing so. This 
observation was made in order to clarify the legal 
position because the period of holding the Mela had · 
expired. A copy of the order has been filed and 
marked. as Annexure-4 . In the mean time a 
proceeding under ·section 144 of the Code was 
started which was challenged in this Court in CWJC 
No. 456 of 1982 which was admitted and the 
proceedings were stayed. A copy of the order has 
been filed and marked Annexure-5. Again a fresh 
proceeding was drawn up on 7 .11.198"3 and the 
petitioner moved the. Sessions Judge in Cr. Revision 
No. 288 of .1983 and the proceeding was stayed . A 
copy of the order of the Subdivisional Officer has 
been filed and marked Annexure-6 . Since the Mela .. 
had already been held due to the stay order, the 
petitioner · was advised to withdraw the revision 
petition and it was permitted to be withdrawn by the 
Sessions Judge . A copy of the order has been filed 
and marked Annexure-?. lnspite of all these a fresh 
proceeding under section . 144 of the Code · was 
started and f inal order has been passed on 4.1'.19'84 
by which the petitioner has been restrained · from 
holding the Mela during Chhath festival and the 
S.E>.O. further directed that the Rajkhand Mela will 
not be held d·uring that period until further orders. A 
copy of the order has been filed and marked 
Annexure-B. The . petitioner has moved th is Court 
against the aforesaid order. ' 

3 . ·No counte r" affidavit has been filed on behalf 
of the State but at the tim·e of final hearing 
respondent no . ·4 appeared through his counsel and 
he was added · as a party. Learned .counsel , 
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appearing · on behalf of the. petiti~ner, has' c~ntended 
that the order contained in Annexure-a IS_ wholly 
illegal and unjustified and has be~n made rn cl~ar 
violation of the order passed by th1s Court only _w1th 
a view to help respondent no.4. He h~s submitted 
that the petitioner has the absolu~e rrght to hold 
Mela on his raiyati land and the 1mpu9ned or~er 
violates his fundamental right and his rrght hav1ng 
been established in the earlier writ application the 
order is bad on t.he very face of it and is fit to be 
quashed. It is true that if there is an apprehension of 
bearch of peace it is open to a Magistrate to ·take 
action under sect ion 144 of the Code but he has to 
act in accordance with law anq not arbitrarily or 
capriciously in order to deprive a person from 
exercising the legal rights over the property. It is the 
subjective satisfaction of the· Magistrate. But he at 
the same time, has to consider and determine what 
i~ re_asonably exp~dient- and necessary in · the 
s1t~at1on. If th~ public peace and tranquillity or other 
objects ment1oned there are not in. danger the 
Magistrate cannot a~t under section 144 of the Code 
and he · can . only · d1rect them to go · to the proper 
forum . But , 1f, O!l _the oth_er hand, the pu.blic peace 
_safety o~ tranqu1ll1ty are 1n. danger it is left open to 
the Mag1strate to take act1on under section 144 of 
the Code. Therefore, -before exercising such power 
the Magistrate must epply his mind to the fa s 
the case and also try to ascertain whether the ~I~h~f 
of the party h?ve be~n determined earlier or n t ~ 
am supported rn my v1ew by d.ecision of the Sup 0 · 
Court in the case of Md. Ghulam Abbas r~me 
Ibrahim & ors. (1). In the case of Ghulam Abv;s. Md. 
ors . vrs . State -of U.P. (2) it has been held thata~nad~~ 

(1)(1978) BBCJ 21 (SC) 
(2)(1981) AIR (SC) 2198. 
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the · new Code of Criminal Procedure the order 
passed by the District Magistrate , Subdivis ion 
Magistrate or any other Executive Ma~ istrate under 
section 144 of the Code is not a judic1al .order or a 
quasi-judicial order, the function thereunder is 
essentially an executive (Police) function and these 
functions have been ass1gned keeping in mind the ·' 
concept of separating Executive Magistrates from 
Judicial Magistrates. It has further been held that an 
order under section 144 is amenable to writ 
jurisdiction if it violates or infringes any fundamental 
right. The object of this section 1s to preserve public 
peace and tranquillity and this section does not 
confer any power on the Executive Magistrate to 
adjudicate or dispose of similar nature or questions 
of title to properties or entitlements to rights . But, at 
the same time, in cases where all such disputes or 
titles or entitlements to rights have already been 
adjudicated and have become the subject matter of 
judicial pronouncement or decree of the Civil Cou'rt 
of competent jurisdiction then in the .exercise of 
such power the Magistrate must have ·due regard to 
suGh established rights and subject of course to the 
paramount consideration of maintenance of public 
peace and tranquillity. The exercise of power must 
be ·in aid of those rights and against those who 

·interfere with the lawful exercise thereof and even in 
cases where there are no declared or established 
rights the power should · not be exercised in a 
manner that would give material advantage to one 
party to the dispute over the other. But, in a fair 
·manner ordinarily in defence of legal rights, if there 
be such and the lawful exercise thereof rather in 
suppressing them . In other words, the Magistrate's 
action should be directed against the wrong doers 
than the wronged. Legal. r ights should be regulated 
and not prohibited altogether for avoiding . breach of 
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peace or disturbance of publi<? tranquillity. Similarfy, . 
tn the case of Acharya Jagdtshwarananf! Avadhuta 
vs. Commissioner of Police, Calcutta (1) 1t has bee.n 
held that the order under section 144 of the Code IS · 
intended to meet an emergency, it cannot be 
permanent or semi-permanent tn character. · 

4. Now applying the aforesaid test in ttie 
instant case, . 1 am constrained to hold that the 
M agistrato has wrongly exercised his power; may be 
due to ignorance of raw or to help respondent no. 4. 
From the facts, mentioned above, it is absolutely 
clear that repeated attemp.ts were made on behalf of 
respondent no. 4 to put obstacles so that . the 
petitioner may not hold Mela during Chhath festival 
and that' benefit may go to him. The· petitioner had to . 
rush .to this Court on a number of occasions. By 
Annexure-4 the legal position was made clear and it 
may. be mentioned that respondent no:4 was also a· 
party in that proceeding and . his counsel was 
p~esent at the t1me when the order was passed. It 
Will be useful to . quote the observation of their 
lordships which is as follows : . 

"The right to hold Mela cannot therefore 
b~ doubted . an·d has not been challenged in 
th1s. c.ase by the State. It would, therefore be .· 
s_uff1c1ent to observe th~t the petitioner has a 
ng~t .t~. hold . Mel a on h1s raiyati land and the 

. authont1es w111 not. prevent him from holding 
. t~e Mela or ask h1m to hold Mela on a date 

f1xed by them." . . 
Ins Rite of · this . t.he · impugned order was assed · 
agamst. th~ pe~1t10ner. Surprisingly, inspite Pot th 
?lforesa1d d1rect1on of ~he High Court it is mentione~ 
tn the order . that the two Additional Coli t 1 Muzaffarpur and Sitamarhi have deciJcdorsh 0 · 

(1) (1984) AIR (SC) ~~. e t at 
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Rajkhand Mela will be held .during Chhath festival 
and Madhopur Sultanpur Cattle Fair of the 
petit ioner will be held in Baisakh. This is in clear 
violation of · the order passed . by this Court. No 
doubt, reference is made about thrs order but it has 
been wrongly interpr~ted · for the reasons best 

· known to the officer concerned. The order of the 
Subdivisional MQgistrate · restra ining the petitioner 
from holding Mela during Chhath festival is in the 
nature of prohibitory order which · could not be 
·passed under section 144 of the Code. 

· ·s. Mr. La Ia Kailash Bihar Prasad, learned 
· counsel appearing on behalf of the State , has 
subm itted that it is the subjective satisfaction of the 
Mag istrate who is incharge of the law and order and 
this Court should not interfere,. He has, further 
submitted that from the order, a Jaw and order 
problem had be.en creat ed on previous occ?~ions 
due to the holdrng of Cattle Farr by the petrtJoner 
and .in that view of the matter, the authorities were 
justified in passing the order.'- This argument, in my 
opinion, is wholly without any" substance and is f it to 
be rejected. Such arguments should not have been 
made on behalf of the State when the ·right to hold 
Mela had · already been determined; rather the 
author-ities should have given all protection to the 
petitioner while holding the Mela and preventive 
action should have been taken against the wrong 
doers. Mr. Ja~nandan Singh, appearing on. behalf of 
respondent r:J0.4, has also suppo~ted the order of 
the · learned Magistrate and has submitted that the 
order has been passed after tak-ing · into 
consideration all aspects . Suffice to s-ay that the 
order has been passed only to help respondent no. 
4 because he was also party · in the earlier writ 
applica.t ion when the . righ~ of the· petitioner was 
determrned and the drrectron of the Subdivisional 

.. ' 



942 THE INDIAN LAW REPORTS [VOL. LXIV 

Magistrate allowing respondent no.4 to hold . Mela 
dunng Chhath festival, inspite· of ~he previous ord~r 
of th is Court, is not only · bad but IS contempt of t_h1s 
Court. But , I do not propose to take any act1o_n 
against the officer concerned _because he IS 
technically guilty of contempt of th1s Court . He has 
shown gross carelessness in the discharge of his 
duty and completely ignored the previous order 
passed by this Court. That shows h1s ignorance of 
law and if the Magistrate is unaware of the fact that 
if a right of the party has .already been determined 
and he has to protect the same which has been 

-consistently observed by this Court on a number of 
occasions, all I can say 1s that hi's qualificati.on to be 
a Ma_gistrate is a very poor one. 

6. Thus , on a careful consideration I find that 
the order,· as contained in· Annexure-8, is pulpably 
erroneous, illegal and unjustified ana is. f1t to be 
quashed . By order dated 19.10.1984 · we had 
directed that the petitioner will hold Mela during 
Chhath festiVal and the authorities were to extend afl 
co-operation to him. It is further made clear that if 
respondent no .4 or any person want to create 
disturb~nce in . hol9ing Mel a during Chhath festival, 
pr-eventive act1on rn the nature of the proceeding 
under ~ection . 107 of the Code or any other 
al?propr1a!e act1on should be taken in accordance 
w1th law 1n order to safeguard the interest of the 
petitioner. The appli.cation is, accordingly, allowed. 
Let a copy of the judgment be sent to the State 
Government for information . . 

R.C.P.Sinha, J . . 
R.D. 

I agree. 
Application allowed . 
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MISCELLANEOUS CRIMINAL 

19f;J4/November., 3·0 . 

Before Prem Shanker Sahay and Ram Chandra 
Prasad· Sinha, JJ. 

Kusheshwar Prasad Singh* 

V. 

The State· of Bihar . 
• Code of Criminal Procedure , j 973 (Central Act 

No .I/ -of 1974) . secti on 438-provisions of
application for anticipatory bail rejected by 
Sessions Judge- accused whether could move High 
Court for the same relief-Interpretation of 
Statute .- principles of. 

In a.bsence of any provision in sect ion 438 of 
the Code of Criminal Procedure, 1973, debarring a 
person from moving the High Court for anticipatory 
bail, when he has moved the Sess ions Judge, w ill be 
adding in the statute which is not there . By any 
known canon of construction, words of widthf and 
amplitude ought not generally to be cut down so as 
to read into the language ·of the statute restraints 
and conditions which the legislature itself did not 
think it proper or necessary to impose. This is 
specially true when the statutory provision which 
falls for consideration is designed to secure a 
valuable right like the right to personal freedom and 
* Criminal Miscellaneou·s No. 9514 of 1984. In the matter of an 

application under section 438 of the Cod·e of Criminal 
Procedure. · 
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involves the application of a presumption as salutary 
or deep-grained in our Criminal jurisprudence as the 
presumption of innocence . lt . is duty of the court to 
determine in what· particular mea·ning and . particular 
shape of meaning the word or expression are used 
by the law makers and in discha r,ging the duty the 
court has to take into account the context in which it 
occurs , the object to serve which it is used, and to 
give harmonious construction to the various 
provisions of the Code of Criminal Procedure, 1973 
1n order to achieve the , · . 

Held, a person whose · application for 
anticipatory bail has been rejected by the Court of 
Sessions , has the liberty to rnove .the High court for 
the same relief. · · . · 

to . 
Jagnnath v." State of Maharashtr~ (1) - referred 

Amiya Kumar Sen v. State of West Benga'J 
(2)-dissented from. · · . · 

Application by the accused. · 1 

. The facts of the case material to this report are 
set' out in the judgmen~ of P.S.Sahay, J. . · . . . 

-· M/s. Rana Pratap .Singh No. 2 & Vivekanand 
Singh for the petitioner _. · 

Mr. Ganesh Prasad. Jaiswar for the State . , · : · 
1 ·p.s . Sa~ay, ~- - The short point, · which has to 

be answered 1n th1s case, is: · · · ... 
· "H. any person. ~aves initially to the court 

of sess1ons for ant1c1patory bail under section 
438(1) of the Code of Criminal · p·racedure, 
1973 .• afld the co~rt .of Sessions rejects that 
appl1cat1on on ment, 1s -the second application 

(1) (1981) Cr.L.J. 1808 · . 

(2) (1979) cr."L.J . 288 . 
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by the sam~ person for a·nticipatory bail under 
section 438(1) of the Code of Criminal 
Procedure maintainable in the High Court?" . 

The learned Single . Judge, while hearing this case 
at the time of admission, had his doubt and, 
therefore, he has referr.ed the matter to a Division 
Bench at the stage of admission itself by his order 
dated, 31.7 .1984. In view of the. importance of the 
point involved, the case was admitted on 
22.10.1984 and a direction was given that the 
petitioner shall not be arrested during the pendency 
of .this application. · 
. . 2. The petitioner is an accused in a case under 

section 420 of. the Indian Penal Code and a copy of 
the first information report has been filed which is 
Annexure-1. The petitioner had apprehension that he 
may · be arrested and, th_erefore, he moved the 
Sessions Judge on 12.6 .1984 and the learned 

· Judge, after hearing· the parties, rejected the 
application by his order dated 10.7 .1984 . Thereafter, 
the petitioner moved this Court on 25.7.1984 for the 
same relief and .that is how the matter has come to 
us. ' 0 

. 3. Learned counsel appearing on behalf of the 
parties have submitted that this point has not been 
decided by this Court up-till-now and, therefore, it 
will be our .earnest endeavour to do so, considering 
the importance of the point involved and the 
question posed to us. Mr. Aana Pratap Singh No. 2, 
learned co·unsel appearing on behalf of the 
petitioner, has submitted that the power to grant 
anticipatory bail has been. given to the High Court · 
an~ also to the court of sess_ions and the power, 
b~1ng concurrent, can be ·exercised by both. He has 
further, submitted that -even if an application has 
been rejected by the Sessions Judge it is opeh to 
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th is Court to entertain the application and grant 
relief and, in this connection, 'he has referr~d. to 
some of the provisions of the Code of Cnmtnal 
Procedure (hereinafter referred to as the Code) 
which I · shan deal with separately. Learned. counsel 
appearing on behalf of the State has submitted that 
the power to grant anticipatory bail is extraordinary 
power and a person having taken a chance .before a 
Sessions Judge he cannot move this Court again for 
the same rel1ef. In other words , according to the 
learned counsel, such application will be barred. 
Now, I propose to consider their submission in 
detail. , 

4. The power to grant anticipatory bail was not 
under the old Code and has been introduced for the 
first time in the statute book by the Ne'w Code of 
1973 (A~t II of 1974). The Law Commission of -India, 
in its 41st report .dated 24.9. 1969, made the 
following recommenda'tion: · · 
- "The suggestion for directing the release 

of a person on bail prior to his arrest 
(commonly known as 'anticipatory bail') was 
carefully considered by us. Though there is a 
conflict of judicial opi_nion about the power of a 
Court to grant ant1c1patory bail the majority 
vi~w. is that ~h~re is no such power under the 
e_x1sttng p_rov1s1on~ _of. the Code. The necessity 
for granttng a!lt1c1p~tory bail a·rises mainly 
~ec~use som_etm~es tnfluential persons try to 
1mpl1cate the1r nvals in false cases for· the 
purpose of. disQracing · them or for other 
purposes by gettmg · them detained in jail for 
some d~ys . In recent times with .the 
~ccentu~t1on ~f political "rivalry, this tendency 
IS . showmg s1gns of steady increase. Apart 
from false cases, ·where there are reasonable · 
grounds for holding that a person accused of 
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an offence is not likely to abscond, or 
otherwise misuse his liberty while on bail, 
there seems no justification to require him first 
to submit to custody, remain in prison for 
some days and then apply for bail." 

Anticipatory bails are granted under sectio·n 438 of 
the Code and the relevant portion for the purpose , 
of the application may be usefully quoted : 

. "Direction for grant of bail to person 
apprehending arrest:- (1) When any person 

·has reason to believe that he may be arrested 
on an accussation of having committed a 
non-bailable offence, he r:nay apply to the High 
Court or the Court of Session for a direction 

.:· under this section; and that Court niay, if it 
thinks fit, direct that in the event of such 
arrest, · he shall be released on bail. 
. (2) When the High Court or the Cou'rt of 
Session make a direction under sub-section 
{1), it may include such conditions in such 
directions in · the light of the facts of the 
particular case, as it may think fit .. .. . . .. . ". 

Thus, from the aforesaid provision it is clear that if 
any person apprehends· his arrest for having 
committed a non-bailable offence he may apply to 
the High Cou.rt or the · Court ·of Session who are 
competent to give necessary directions in the 
matter. The Supreme Court had the occasion to 
decide the question of grant of the anticipatory bail 
in the case of Gurbaksh Singh Sib.bia vs.- State of 
Punjab (1} in which principles were enunciated but 
the point which has been specifically raised in this 
applipatio~ . was . not· th_e subject ":latter for 
cons1derat1on . The1r lordships, after considering the 

(1) (1980) AIR (SC) 1632. 
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various provisions of the Code, held that a pers~n. 
who had a reasonable bel ief, can move the Hrgh 
Court or the Court of Session which· h.ad t!J apply 
its mind an~:! then give necessary drrec~ron but 
could not abdicate its function and leave rt to the 
Magistrate himself as and when occasion w~uld 
arfse. Such applications could only be entertarned 
before' a person is arrested and a court could not 
pass any blanket order which would amount to 
passing an order in a vacuum . , 

. 5. Now, 1. will cons ider the cases, which have . 
been c ited by · the learned counsel appearing on 
behalf of the petitioner, starting. from the case of · 
Mohan ·La/ and Others vs. Prem Chandra and 
Others(1) . The point referred to the Full Bench was 
whether it was incumbent upon an applicant to 
apf)'roach the Court of Session before moving the 
High Co.urt and their lordships, after considering the 
relevant provisions, held that the option lies witfl the 
person concerned and a person cannot be forced to 
move · the Sessions Judge · first . He can move the 
High Court straight-away without moving the 
Sessions Judge an.d such application wrll be 
maintainable .· Their lordships have further held that · 
the power g iven under section 438 of the Code to 
the Sessions Judge and the High Cou rt is 
~oncurrent and can ~e exercjsed by both the courts 

·rn proper cases. Therr lordshrps have also observed 
differing from decisions ·of the same Court in the 
cases of Bijay Nand vs. State of Himachal Pradesh . 
(2} and Yogendra Singh vs . State of H imacha l 
Pradesh (3), that the o_rder ·refus ing anticipatory bail 
was not rnterlocutory - rn character and the · person, 

(1.) (1980) AIR (HP) 36 (FB) 
(2) (1975) ILR (HP) 556 
(3) (1975) ILR (HP) ·181 
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whose !application was dismissed by the Sessions 
Judge, was at liberty to move the High Court for the 
same relief. A Full Bench of the Allahabad High 
Court in the case of Onkar Nath Agrawal and others 
vs. State (1) was cons~dering the question whether 
the application for anticipatory bail could be moved 
in . the High Court without taking recourse to the 
Court of Session and it has been held that the 
Courts have an unfettered discretion in the matter of 
bail under section 438 of the Code to be exercised 
according to the exigency of each case ' and, 
therefore, an application in the Hi~h Cpurt without 
moving the Sessions Judge was mamtainable. In the 

· case of Chhaju Ram Godara vs. State of Haryana (2) 
a learned single Judge observed that section 438 of 
the Code gives concurrent powers to the High Court 
and the Court of Session and a person should 
normally move the Court of Session first before 
approaching the High Court. But, his lordship has 
himself expressed that there cannot be .an 
un-inflexible rule. 

6. The point involved in this case has been 
considered and decided by a Bench of the Calcutta 
High Court in the case of Amiya Kumar Sen vrs. 
State . of West Bengal (3) . Their lordships, after 
considering the vanous provisions 438, 439, 397 
and 399 of the Code held that once the application 
having been rejected by the Sessions · ·Judge the 
second petition for anticipatory bail by the sa·me . 
person before the High Court was not maintainable. 
While considering section 438 of the Code, their 
lordships extracted the words from the section 'may 
apply · to the High Court or the Court of Session', 

(1) (1976) 2 Cr.L.J. 1142 
(2) (1978) Cr.L.J. 608 . 

. (3) (1979) Cr.L.J. 288. 
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and held that there is a word 'or' a c-anjunction. in 
between the High ca·urt and the 8uur~ of Sess1on 
and according to their lordships .( was m. the nature 
of an alternative, meaning thereby that 1f a perso.n 
chases the forum of the Sess ions Judge then he w1l l 
not be entitled to mov·e the .High Court . With great 
respect , 1 am unable to accep~ the interpretatio~ ~nd 
reasonings given by the1r. · IC?rdsh lps. '$.1~1 l a r 
language has also been .used m different prov1s1ons · 
viz. sections 397. 437. 438 and 399, a bar has been 
put under sub-clause (3) and the order 'becomes 
final and the aggrieved party cannot move the other 
Court. The observation of. their lordships that the 
conjunction 'or' has been used in non-alternative 
sense equivalence to 'and' and, . therefore, by 
alternative is meant choice offered between one and 
another and in this case 'or' will mean 'alternative ' 
that is to say a person can move either the Court of 
Sessions or the High Court does not seem to be 
correct. In the . case of Jagannath vs. State of 
Maharashtra (1) the learned single Judge also did 
not subscribe to the views of Calcutta High Court 
His lordship, while interpreting section 438 and 
other provisions, ·has held that the power to grant . 
bail under section _498 of the old Code were 
concurrent and exercisable by ·the Court of Session 
and the H!gh qourt. Though , ~s ? matter of practice 
and propnety 1t was formerly ms1sted that the lower 
of the two courts should be approached first. In the · 
new Code the power of the rev ision· has not been 
made ~oncurrent a~d ;- therefore, under section 
397 (3) 1.t h_a!t be~n. la1d ~o~n _that if or~e Court was 

. moved m It? rey1s_1onal JUr !Sdl~tion , the other shall 
not entertam s1m1lar. appl1cat1on . Similar bar has 
been put ·under sect1on 399 sub-clause (3) . of the 

(1) (1981) Gr.L.J . 1808. 
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Code. In my considered opinion, therefore, differing 
from the Division Bench of the Calcutta High Court 
and accepting the view of the learned singfe Judge 
of the Bombay High Court, I come to the conclusion 
that in absence of any bar put under section 438 of 
the Code, by no stretch of imagination, it can be 
$aid. that the power once exercised by the Sessions 
Judge becomes final and the person aggrieved 
cannot move this Court. Nothing prevented the 
Parliament from putting a similar bar in the 
provision·s relating to bail - either pre- arrest or 
post-arrest - and this clearly indicates what was 
Intended by the · law makers. I may also refer to 
section 439 of the Code which deals with the special 
powers of , the High Court or the Court of Session 
regarding bail. That power has been given to the 
High Court and a Court of Session. Under this 
provision if a bail is rejected by the court of session 
then everyday we find the persons aggrieved, move 
the High· Court for relief. . In this provision also, like 
.section 438 ' of ·the Code, there is no specific 
provision that if a bail is rejected by the Sessions 
Judge then the aggrieved person can move the High 
Court. On the same analogy it must b~ held that if a 
prayer for anticipatory bail is rejected by the 
Sessions Judge the aggrieved person has al.so the 
right to move the High Court. · 

7. In the case of Gurbaksh Singh Sibbia 
(supra) it has been observed that there is no risk 
mvolved in entrusting a wide discretion to the Court 
of . ~essions ~nd the Hi~h Court. in granting 
ant1c1patory ball because , f1rstly, these are higher 
Courts manned by experienced persons, secondly 
their orders are not final but are open to appeal or 
revisid'nal scrutiny and above all. because d 1scretion 
has always to be exercised by the courts judicially 
and not according to whim , caprice or fancy. In 
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absence of .any provision in sec~ion 423 ·of. the Code 
debarring a person from movmc; the H1~h · 9ourt 
when he has moved the SessiL.,ls Judge, 1t Will be 
adding something in the Statute whi'ch is not there. 
By any known canon of construction, words. of width 
and amplitude ought not generally to be cut dow~ so 
as to re~d into the !anguage of. the Stat_ute res!ramts 
and conditions wh1ch the legislature 1tself d1d ·not 
think it proper or necessary to impo~~- This . is 
specially true · when the statutory pr0v1S1on wh1ch 
falls for consideration is designed to secure a 
valuable right like the rights to personal freedom 
and involves the application of a presumption as 
salutary and deep-grained in our Criminal 
Jurisprudence as the presumption of innocence. It is 
duty of the Court to deter'mine in ~nat particular 
meaning and particula.r shape of meaning the wor·d · 
or expression are used by the law makers ·and in 
discharging the duty the Court has to take into 
account the context in ·which it occurs, the object to 
serve which it used, and to give harmonious 
construction to th~ various provisions of the Code in 
order . to achieve the object. In my considered 
opinion, therefore, for the reasons, menti0ned 
above, my answer to the question, which has been 
referred to the Bench' · is that ·a person whose 
application .for anticipatory bail has been rejected by 
the col:Jrt of session has the liberty to move the High 
Co.urt for the same relief . · . 

8. Now coming to the facts of this case as 1 
have stated ea·rlier that interim ' ·order had been 
passed in favour of the petitioner. It is stated by the 
learned counsel that charge sheet has already been 
submitted . In these circumstance and considering 

.the facts of this case I direct that the petitioner, on 
appearance before · the court concerned will be · 
enlarged ·on bail on furnishing a bond of Rs.2,000/-:. 
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(Rupees two thousand) w'ith two sureties of the like 
amount each to the satisfaction of the Chief Judicial 
Magistrate, Khagaria, in Beldaur P.S. Case No. 63 
dated 29.5.1984, subject to the conditions. laid down 
in section 438(2) of the Code. The application is, 
accordingly, allowed. · 

R.C.P.Sinha, J. I agree. 
R.D. · Application allowed . 
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FULL BENCH 

1985/January, 7. 
. . 

Before S.S.SandhawaH, C.J., Nagendra Pras~d . 

Singh , and Brishketu Sharan Sinha, JJ. 

Ram.Kripal Prasad and others* 

v. 

The ·state of Bihar and others. 
. . 

Code of Criminal Procedure, 1973 (Act II of 
1974) Chapter XXXVI sections 468 to 473 and 
482- Employees Provident Funds a·nd Miscellaneous 
Provisions Act, 1952 (Act XIX of 1952) section 14 . 
and Employees Provtdent Funds Scheme, 1'952 
paragr.aphs 38 . anq 76- f.ailure of employer to 
depostt contrtbuttons . tn contravention · of 
Paragraphs 38 and 76 of the Scheme read · with 
section 14 of the .Act-whether would amount to 
continuing offence as envisaged in section 4 72 of 
the Code so as to make the bar of limitation under 
section 468 applica.ble- disputed issues ·of 
limitation under sectton . 468 to 473 of the 
* Criminal Miscellaneous Cases .Nos. 1195, 1252,· 1253, 1254 

and 1258 to 1268 of ·1977, 26 of 1979, 4435, 4794, .4795, 
4851 and 4856 of 1979. In the matter of applications under 
section 482 of the Code of Criminal Procedure, 1973. . . 
Cr. Misc. Case No. 26 of 1979: Messrs M.R.T., Gaya and 
o~hers v. D.K. Bhattacharya, Provident Fund Inspector. . . 
Cr. Misc.· Cases Nos. 4435, . 4794, 4795, 4851 and 4856 f 
1979: Messrs Kailash Talkies, Baraunl, and others v T~ 
State of Bihar and another. · e 
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Code- whether can be raised directly in the High 
Court for the quashing of proceedings under 
section 482 of the Code- petition of 
compla int- whether each and every relevant fact 
and pr-ecise number of employees of the 
establishment must be pleaded- fa i lure to do so, 
whether would vitiate the proceedings on that score 
alone . 

Held, that, the fai lure of the employers to · 
deposit the contributions in contravention of 
paragraphs 38 and 76 of the Employees Provident 
Funds Scheme, 1952; read with section 14 of the 
Employees Provident Funds and Miscellaneous 
Provistons Act , 1952, would be a continuing offence. 
No question of limitation , therefore, can possibly 
arise in. the context of a continuing· 9ffence in view 
of sectton 4 72 . of the Code of Crtmtnal Procedure 
and consequently qn account of the delay , in 
I au nching the prosecution the bar of l imitation ~ 
prescribed by section 468 of the Code cannot be 

· tnvoked . 
Bhagirath Kanoria· and others v. The State of 

Madhya Pradesh (1) : relied on. 
Held, further, that the disputed issues of 

limitation under sections 468 to 473 of the Code of 
Criminal Procedure cannot be appropriately raised 
directly . in the High Court for. the quashing of 
proceedings under section 482 of the Code. 

· The concept· of limitation under Chapter XXXVI 
of the -Code of Criminal Procedure does not present 
an inflexible or blanket legal · bar to the prosecution 
which may warr(int it being raised initially in the High 
Court itsel_f for quashing the proceedings at the 
threshold . Indeed it is a question wh ich needs first· 

(1) (1984) AIR (SC) 1688. 
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to be raised and then to be computed an~ thereafter · 
determined at the earliest stage by the tnal court on 
the basis of a proper . explanatjon o~ . delay · or 
overriding the default if necessary 1n the mte~ests of 
justice an envisaged in the provisions of sect1on 4 73 
of the Code. 

Held, also, that a -petition of complaint for 
offences under section 14 of _· the Employees · 
Provident Funds and Miscellaneous Provis·ions Act ,. 
1952, need not in terms plead each. and · every 
minllscule· relevant fact nor the precis.e number of 
employees of the prosecuted · establishment. In · any 
event, -the failure to do so does not vitiate the 
proceedings on such technical ground alone. 

Messrs United Sports Wqrks and others v. The 
State of Bihar and another (1) overruled. . 

M/s. Anantharamaiah Woolen Factory' v. The 
State (2) distinguished - __ 

I 

_ M/s. Shanker Brothers v . . The State _ (3) · . 
distinguished. ·. 

Applications by _the petitioners . 
The fac-~s of th~ cases material to this 'rep~rt · 

are not out II) the JUdgment of S.S. Sandhawali 
C.J. , 

Mr. Basud~va Pra?ad, Mr. Radha Mohan 
Pra~ad, Mr. Al')ll ~umar, Mr. S~nil Kumar, Mr. 
Shallendra __ Kumar Sinh~, Mr. Sudh1r Kumar . Katriar 
for the pet1t1oners . , 

Mr. Tarkeshwar Dayal, and Mr . . Ram a Shankar 
Pradhan for the respondents . . 

(1) (1977) Cr. ~lsc. Case No. 102 of 1977 and 
cases: decided on the 26th April , 1977 

(2) (1981) .Labour and Industrial Cases 538 · 
(3) (1978) BBCJ 337. 

analogous 
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S.S.Sandhawali, C.J. : The three primarily 
significant issues, which have come to the fore in 
th1s r.eference to the .. Full Bench, may well be 
formulated in the terms following:- · 

· (i) Whether the failure of the employer to 
deposit · the contributions in 
contravention of Paragraphs 3a_. and 76 
of ·. the Employees Provident Funds 
Scheme, 1952, read with Section 14 of 
the . Employees Provident Funds and 
Miscellaneous · · Provisions Act , 1952, 
would be a continuing offence? 

"(ii) Whether the disputed issues of limitation 
under Section 468 to 473 of the Code of 
Criminal · Procedure can appropriately be 

. raised directly in the High Court for the 
quashing of proceedings under Section 
482 of H~e said Code? . ~ 

(iii) Whether a petition of · comp laint for 
offences punishable under Section 14 of 
the Employees Provident Funds and 
Miscellaneous Provisions Act, 1952, 
must in terms plead each and .every 
relevant fact and, in particular, the·. 
precise number of employees o·f the 
prosecuted establishment? · 

Whether in the. event of its failure to do. so, the 
proceedings would be vitiated on that score alone? 

2. Equally at issue is the correctness of the 
_view of the learned Single Judge in Messrs United 
Sports Works and others vs. The State of B ihar and 
another.(1) Inevitably some ancillary question which 
arise would be dealt with in their related context. . 

(1) (CrimLnal Miscellaneous Case No. 102 of 1977 and 
analogous cases dec;: ided on 26.4. 1977. 
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3. Learned Counsel for the parties are ag·reed 
that the issues of fact and law are common and 
identical in this act of 21 criminal _miscellaneous 
cases and this judgment would govern all of them . 
The representative matrix of facts may, therefore , be 
conveniently noticed from Messrs Kai/ash Talkies , 
Barauni, and others vs":' The State of Bihar and 
another (Criminal Miscellaneous Case No. 4435 of 
1979). 

4. The petitioner firm and' its partners ·and 
Manager seek the quashing at the very ttireshold of 
the complaint filed against them under Section 14A 
of the Employees · Provident - Funds and 
Miscellaneous . Provisions Act, 1952 (hereinafter 
referred - to as the · Act), pend ing in the court of the 
Judicial Magistrate,' Second Class, _ Begusarai. 
Messrs Kailash Talkies is a cinema house , located at 
Barauni , and it is claimed that the persons employed 
therein, have been below 20 and c·onsequently, the 
petitioner is not an 'establishment' within the 
me·aning of the Act. It is averred that for the first 
time on the 16th of September, 1975, the Regional· 
Provident Fund Commissioner, Bihar, issued a notice 
(Annexure'1 ') calling upon petitioner no. 1 to pay 
the du.es mentioned therein for the . period October, 
1969, to June, 1975, and- to submit the requisite 
returns immediately; Thereafter, a similar notice 
(Annexure'2') and other similar notices under the 

. A~t. wer.e admittedly issued to the petitioners for 
different periods·. Subsequently, the petitioners came 
to know that vide order dated the 26th June 1976 
(Ann_exure '4'), Respondel')t No. 2 had assessed 
p~ov1dent fund due_s agamst the firm ex parte 
Without expressly fmding that the establishment 
employec;~ 20 or more persons. Further, a criminal 
pro_s~cut1on ha_d also been . ~~~nched against the 
pet1t1oners, v1de the pet1t1on of complaint 
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(Annexure'3') dated . the 18th July 1977) . Later, the 
Provident Fund lnspect'or submitted an inspection 
report of the checking .of the accounts of the 
petitioner firm · upto October, 1977, vide 
Annexure '5' . 

5 . On the petitioners' own showing , they filed 
returns. from time to time, up to June, 1976 , though 
it is their stand that this was done under 
compulsion. Thereafter, vide Annexure '6' , the 
Provident Fund Inspector issued a letter to the firm 
request ing them to comply with the inspection report 
within a fortnight, and ,. subsequently, the Accounts 
Officer of the Employees Provident Fund, Bihar,. · 
issued a. letter dated, the 11th July, 1978 
(Annexure'?') . On. the 15th of September, 1978, 
Respondent rNO. 2' directed the verification of the 
provident fund records from January, 1969 to June , 
1975, and on the 7th of May, 1976, the petitioner 
firm made payment ·of the provident fund 
contributions from the period 1st July, 1975, to 31st 
May, 1976 , from t ime to t ime , allegedly under 
com pulsion and threats. It is .also the case that 
cert ificate proceed ings for the recovery of Rs . 
9,747 .70 · paise , as dues under the Act was also 
started by Respondent No . 2 (v ide Annexure '9 ' an d 
'9/1 ') . Later, on the 30th October, 1978, the 
management of petitioner no. 1 informed respondent 
no . 2 that the concerned dues had been paid and 
requested for the dropping of the cert ificat e 
proceedings. Subsequently, because of the demands 
having been satisfied, respondent no. 2 informed the 
Collector of Patna that the recovery proceed i n~s 
need not be proceeded further (vide Annexure ' 11. ) . 
Later, proceed ings ·for imposing penal damages 
under Section 148 were , however, in itiated by the 
respondents against the petitioners. In paragraph 1 o 
of the pet ition it is admitted that some of the 
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employees of the management went on acting and 
corresponding with the au'thor ities on the wrong 
assumption that the Act and t~e Employees 
Provident Funds Scheme, 1952 (heremafter referred 
to as the Scheme), applied to the ·petitioner$, anc;i , it 
is the stand that th is was done in ignorance of the 
legal positition and without instructions f rom 
petitioners nos. 2 to. 5.· . 

6. In the criminal proc·eedings the. petitioners 
preferred an· appl icat ion under sections 245 and 
258 of · the Code of Criminal Procedure ,. 
(hereinafter referred to as the Code) before the 
tr ial '. court, . praying that the case · was not 
maintainable · and the ·accused pet itioners be 
discharged . However, the said· · application was 
rejected. It is the firm stand that the pet ition of 
complaint does not disclose ·any offence at all and 
consequently the crimina! proceedings. should be 
quashed. · · · 

7. In the counter affidavit filed by · the 
Provident Fund Comm issioner most of the factual 
all.egations raised by the petitioners have · been 
categorically controvert~d. It is p'ointed out that 
Messrs Kailash Talkies comes under · the schedule 
head of ' c inema ' and is clearly with in the purview 
of the Act. In specif.ic terms ; it is averred that 
.from the 19th of September 1969 the 
~an a g e ~ en t had em p I o y e d . 2 1 p e r' s on s an' d t h at 
1t was totally false that the ·number of such 
employees was below 20. It is the case that 
there had been proper physical verification by 
the Inspecto r of the Department, who, in fact, 
found· fl!O f e than 29 persons . there on the day of 
ms pe~t1on , . an.d : · 1t .was thereafter that he 
submitted h1s 1nspect1on report. It is repeatedly 
reiterate d. that · t h e e ~~a 81 i s h men t e m p 1 o y e d 2 1 
persons and the pet1t1oners' assertion that in 
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fact only 15 or 16 persons were on 'the roll was 
false . Consequently, it is the firm case that the 
establishment is clearly covered by ·the Act. It is 

·averred that repeated notices were issued to the 
petitioners and it · was only after patent 
non-compliance therewith that the prosecution was 
launched for being ·in gross default of the payment 
of dues under the Act as also for non-submission of 
returns. It is denied that any pressure was put on 
the petitioners for the filing of returns underthe Act, 
which had been filed from time to time voluntarily up 
to June , _1976. There had never been any complaint 
preferred by the petitioners with regard to any such 
threat or compulsion. It is equally the case that the 
certificate .proceedings were rightly started against 

' the ·petitioners for realisation of the dues 
recoverable from them and the notice for levy of 
penal damages under Section 148. was issued in· 
a c c o r d a n c e w,it h I a w. It i s de n i e d t h at the 
prosecution h~ been launched with any mala fide 
motive, a·nd, indeed, the case is that this was 

·ultimately resorted to because. of the petitioners' 
recalcitrance to comply with the statuto r y 
provisions . . 
· · 8 . At the very outset it must be. noticed that on . 
behalf of the petitioners the star argument or ig inally 
advanced was that a failure. of the employer to · 
deposit the contributions in contravention of 
paragraphs 38 and 76 of the Scheme, read with 
Section .. 14 of the Act, . was not at all a continuing 
offence. Consequently., the bar of lim,itat ion 
prescribed by Section 468 of the Code was sought 
t.o be invoked, because the petitions of complaint 
were filed in court after considerable delay from the 
date ·of the comiss ion of the · said offence . This 
submission was pressed before I.:JS with vehemencG 
on principle and by reliance on a catena of 
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authorities · in The State of Bihar vs . Deokaran 
Nanshi (1 ), Messrs Wire Machinery Manufacturing 
Corporation Limited vs. The State and another (2), 
Provident Funds Inspector vs . N.S. Dayanand (3),· 
and, S. V. Lachwani vs. Kanchanlal C. Pariksh and 
others (4) . - · 

· 9. On behalf of the respondents , reliance was 
equally sought to be placed on the State ~f Bih_ar vs . 
Deokaran Nanshi (supra) and on observati ons 1n The 
State vs. Kunja Behari Chandra and others (5) ·and , 
directly on the Division Ben·ch judgment of the 
Madras High Court in Premier Studs and Chaplets 
Company and others vs . The State (6), and 
Akbarbhai Nazarali vs. Mohammad Hussa in Bhai (7). 

10: Fortunately, however, all controversy on 
this _spectfic point has been now set at rest by the' 
unequivocal view expressed in Bhagirath Kanoria 
and others vs. The State of Madhya Pradesh (8). 
Ther~in, ·t .his very isswe :h~d e3;ris~~n directly for 
c~ns 1 derat1on, and , after d1stmgu1shmg the State of 
Bthar vs . Deokaran Nanshi (supra) and confin ing the 
same to cases of failure to furn1sh returns only· it 
was concluded as follows:- · ·. . ' 

"For these reasons , we are of the opin ion 
that, · the offence of which the appe•ffants are 
charged, namely, non-payment of · the 

(1) {1973) AIR (SC) 908 
(2) (1978) Cr.LJ 839 , . 
(3) (1980) Cr.LJ 161 
(4) (1978) Lib. and Industrial c~ses. il68. 
(5) (1954) AIR (Pat.) 371 
(6) 56 Factory LJ 611 
(7) (196 1) AIR (MP) 37 

.(8) (1984) AIR (SC) 1688. 
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employer's contribution · to the Provident Fund 
before the due . date, is a continuing offence, 
and, therefore, the period of limitation 
prescribed by Section' 468 of the Code cannot 
have any application. The offence, which is 
alleged agamst the appellants, will be 
governed by · Section . 472 of the Code, 
according ·to which , a fresh period of limitation 
begins to run at every moment of the time 
during which the offer}ce continues." · 
11. In view of the aforesaid authoritative 

enunciation, it is now wholly unnecessary and 
indeed wasteful to examine· the rival submissions on , 
principle or to individually advert to the authorities 
aforesaid, which were cited at the Bar. It is plain that 
the High Court judgments taking a contrary view to 
what has been categorically laid above in Bharirath 
Kanoria 's case (supra) are not any longer good law. 
The submission on behalf of the petitioners on this 
score must fail as no question of limitation can 
possibly arise in the · context of a continuing offence 
m view of. section 4 72 of the Code. 

12.· Inevitably, the answer to the first question 
pose'd at the· very outset is rendered in the 
affirmative and it is · held that the failure of the 
employers to _deposit the contributions in · 
contravention of paragraphs 38 and 76 of the 
Scheme, read with .section 14 of the Act, would be a 
continuing offence. . · . 

13. However, undeterred by the ratio of 
Bhagirath Kanoria 's case (supra), Mr. Basudeva 

· Prasad, learned counsel for the petitioners , still 
streneously pressed the issue of limitation with 
regard to the offence of non-submission of returns 
on the prescribed date. Relying on Deokaran 
Nanshi'~ case (supra) and its limited affirmance and 
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confinement to the cas'es of failure to furnish returns 
in Bhagirath Kanoria's case (supra) it was 
contended that at least so far as this offence was 
concerned it was not a · continuing one and 
consequen'tly the delay in launching the Prosecution 
was fatal., Because of the alleged bar of limitation in 
this set of cases it was claimed that the same can 
be raised directly in the High Court ··for quashing of 
the whole proceedings at the very threshold. 

14. However, the learned ·counsel for ·the 
respondents frontally assailed the stand of the writ 
petitioners that a criminal proceeding should be 
quashed ·at the very threshold on the ground of 
limitation under Chapter XXXVI of. the Code. The 
larger submission herein was that the issues . -of 
limitations when raised would not _pose an inflexible 
or blanket legal bar against the continuance of the 
proceeding nor does it remotely denude or affect the 
Inherent jurisdiction of the tnal court. Indeed the 
·question of .limitation is ··a matter for consideration 
computation and adjudication by it alone: 
Consequently it was submitted that tn view of the 
provisions of sections 467 to 4 73 of Hie Code the 
question of limitation must be squarely raised and· 
urged at the very threshold either at the stage -of 
taking cognizance, by the Court or in the 
alternative, as a preliminary question ·'thereafte'r
:vvrre.n . t~e:: accuse~ ~akes his appearance. The 
JU_Sti_Ciablllty of th1s 1ssue has necessarily to be 
w1thtn the parameters of the provisions of Chapter 
XXXVI of the Code. · · · 

. 15. There _appears to be patent . merit in the 
· 1uc1d and forthright s_tand taken .on behalf of the 
respondents .. V1ew!3d -1_n th~ retrospect against the 
~ack_drop of 1ts_ leg1slat1ve history, it has to be borne 
tn mtn_d that pnor to the _,enforcement of t~e present 
Code 1n 1974 there was : 10 concept of l1m1tat1on au a 
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criminal offence under the . earlier Code. The Joint 
Select Committee of the Parliament in this context 
had observed as under in its report: 

· · "These are now clauses prescribing 
periods of limitation on a graded scale for 
launching a criminal prosecution in certain 
cases. At present, there is no period of 
limitation for crimin·al prosecution and a Court 
cannot throw out a complaint or a police report 
solely on the ground .· of delay although 
ino_rdinate d~lay may be a good ground for 
·entertaining doubts about the truth of the 
prosecution story. Periods of limitation have 
been prescribed for .criminal prosecution in the 
laws of many countries. and .the Committee 
feels that it will be desirable to prescribe such 
perio~s in the Code as recommended by the 
Law Commission." . · 

It was in pursuance of the aforesaid particular 
object th.at Chapter XXXVI was inserted in the Code 
to effectuate the same. The larger purpose of 
sections 467 to 4 73 contained therein would plainly 
indicate th-at the question of limitation· is not only 
justiciable b.ut has to be adjudicated within the · 
parameters of thos.e sections by the Court taking 
cognizance of the offence. The broad scheme of 
the Chapter is that . section 468 prescribes the 
period of limitation · for taking cognizance· of 
offences punishable with imprisonment for less than 
three years and classified according to the quantum 
of sentence imposable in each category. Section 
469 then · spells 'out the point of commencement of 
the _P.eriod of limitation in the three categories 
specrfied in the earlier ·section whilst the 
succeeding sections 470 and 471 in · detail provide 
for the exclusion of time in certain cases and of the 
date on which the Court_ is closed. With regard to 
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continuing· offences, s~ct_ion. 472 s~~~~~ C?Ut the· r.ule 
that a fresh period of l1m1tatton sbo.~ _begtn to run at 
every moment of the time durin!;l wh1ch the offen~e 
cont1nues. But the materia_! prov1sion that foll<?ws_ IS 
that of section 4 73 pertatntng t~ the extens1on ·of 
the period of limitation i~ certatn cases and e~en 
overriding the bar of limitation. This calls to~ not1ce 
in extenso: 

"4 73. Extension of period of limitation in 
certain cases. - Notwithstanding anything 
contained in the foregoing provisions of this 
Chapter, any Court may. tak.e cognizanc~ of an 
offence after the exp1ry of the pertod of ' 

· limitation, if it is satisfied on the facts and in 
the circumstances of the case that the delay 
has been properly explained or that it · is 
necessary so to do in the interests of justice." 
16. Now the particular provisions on which the 

issue would turn 1n the present case · are sections 
468 and 4 73 and a. new dimension and approach 
given thereto by the final Court in Bhagirath 
Kanoria 's case (supra). It would be manifest from 
the ~forementiofle_d ~cheme . of Chapter XXXVI that 
the · 1ssue of l1m1tat1on, because of the varying 
periods provided therefor in section 469 would first 
turn on the nature of the offence disclos'ed from the 
allega~ion~ of the pros.e~utor . It has to be borne in 
!llind_ that 1f the offen~e dtsclosed be punishable· with 
tmprtson.ment exceedtng three years no question of 
limit?ti~n wquld aris~. Equally __ if_ th_e offence be a 
~onttnut~g one, t~e tssue of ltm_ttat1on is rendered 
1rrel8va~t by vtrtue of sectton 4 72. Further 

. ~el?en _dtng on t~e quantum of se_ntence the period of 
ltmttat1on may ttself v_ary from s1x months, one year 
and thr_e~ years . Ag?tn as t~ ~he _terminus a quo for 
determ1~tng the p~rtod of l1m1tat1on, the provisions 
of sectton 469 have to be applied and equally 
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sections 470 and ·4 71 are attracted for determining 
the terminus ad quem . 

. 17. Apart from the above, it is evident from the 
aforequoted provisions of section 473 that. though a 
prosecution may be prima facie barred by limitation , 
the said section expressly provides for an 

· explanation of. such delay. It begins -with a 
non-obstante clause and in terms it provides for 
condonation of the delay if properly explained to the 
satisfaction of the Cou-rt. Therefore, that is a r.:atter 
which has to be raised and gone into. What, 
however, is more significant is that even though it is 
established that the prosecution is beyond the 
period of limitation and further that the delay therein 
has not _been satisfactorily explainetl yet the Court is 
given the power to override the bar . of limitation if 
the interests of justice necessitate the same. It were 
these patent considerations which have impelled. the 
final Court to make the under-mentioned observation 
in Bhagirath Kanoria 's case (supra) : 

· "Before we- close, we consider it 
necessary to draw attention to the provisions 

· of section 4 73 of the Code which we have 
extracted above. That section is in the nature 
of an overriding provision .according to wh-ich, 
notwithstanding anything contained in the 
provis'ions of Chapte~ XXXVI qf the Code, any 
Court maY, take cognrzance of an . offe·nce after 
the expiry of the period of limitation if, inter 
alia, it is satisfied that it is necessary to do so 
in the interest of justice. The hair-splitting 
argument as to whether the offence alleged 
against the appellants is of , a continuing or 
non-continuing nature, could have oeen 
averted by hofding that, considering the object 
and purpose ·of the f.ct , the learned Magistrate 
ought to · take cognrzance of the offence after. 
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the expiry of the period of limit::.tion '· if any 
such period is appl1cable, be<:-:.use the. Interest 
of justice so requ1res. We t_...~11eve that tn cases 
of this nature, Courts wh1ch are confronted 
with · provisions which lay ~own . a :ule of 

. limitation, governing prosecution, w1ll g1v_e; _due 
weight and consideration to the prov1s1ons , 
contained in section 4 73 of the Code ... 

It is plain that even though in the aforesaid case 
·the question had been . raised in the trial court itself 
and was thereafter sought to be reagitated · in 
revision before the High Court, their Lordships 
disapproved of hair-splitting . arguments in the 
context. Consequently viewed in the background of 
statutory ·provisions .and the precede.nt of the final 
Court, it seems manifest that the issue of limitation 
is not a · blanket bar to the prosecution which may 
warrant it being raised initially in the High Court 
itself for quashing the proceedings at the threshold. 
Indeed it is a question which needs to be raised 
and deter_mi!led at the earlier stage before · the trial ' 
court.. Th1s 1s so _be_Cal:Jse even alter the raising of 
the 1ssue of. l1m1tat1on, · computation and its 
determination that the · same . is beyond the 
presc_ribed period, the delay may still .be properly 
explatned and consequ~ntly_ condoned and above . 
all dehors such e~planat1on 1t may still be overriden · 
in the paramount tnterests of justice . 

. . 18. In fairness to lear ned ·co t.Jrisel for tt:te writ 
pet1t19n.e.rs, a.n. argument. of somewhat superficial 
plaus1b1l1ty ra1sed on the1r behalf must be noticed 
Relying apparently on the authoritative observation 
in R.f. Kap_ur v. State of Punjab· (1) that lack of 
sanct1~n be1_nQ a legal bar . can prov1de a ground for 
quashing cr1mtnal proceedings, learned counsel had 

(1) (1960) AIR (SC) 866. 
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sought to contend that limitation was also an 
identical bar entitlin9 the petitioners to claim the 
quashing of proceedings before the High Court in 
the first 1nstance. . 

· 19: The aforesaid · submission though it may 
bring some credit to the ingenuity of counsel is 
nevertheless fallacious in the light of what has been 
considered and held · in the earlier part of this 
judgment. It is plain that lack of sanction where it is 
provided as the pre-re!quisite for taking cognizance 
would present an inflexible and blanket legal bar to 
the prosecution till the same is obtained. Either the 
requisit~ sanction is forthcoming or it is not, no 
issue of computation, condoning or overriding the 
same can at all arise . . The concept of limitation on 
the other hand under Chapter XXXVI of the Code 
pr~sents no such blanket. bar at all. As pointed out 
above, the ·issue of limitation is first a matter to be 
raised and then to be computed and thereafter 
determined by the Court on the basis of a proper 
explanation · of delay or overriding · the default if 
necessary in the interests of justice. Whilst the lack 
of sanction, as for example, under section 197 of the 
Code cannot be condoned, the expiry of limitation 

·can .be both explained and condoned by the Court. 
Equally whilst absence of sanction can not be · 

· overriden or · ignored by the Court, section · 4 73 
empowers it that despite the expiry of limitation if 
the paramount interests of just1ce so require the 
prosecution would continue and that is a matter first 
1n . the . judicial discretion of the Court taking 
cognizance. Therefore, in the limited field of 
quashing a proceeding the total absence of sanction 

·. is on _an entirely different footing from the question 
of. limitation under Chapter XXXVI of the· Code. 

· 20. Equally somewhat hypertechnical pleas 
: were also sought to be· raised on behalf of the 
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petitioners. It was contended that CO!;)nizance having . 
once been taken by the trial court 1t woul~ I')Ot . be 
open to the accuse~ to rais.e ~he issue of l1m1tat10n 
thereafter nor was 1t perm1ss1ble for · the Court to 
determine th.e· same . Neit.her principle !lor pre~edent 
warrants any such spec1ous assumpt1on. · It IS well 
settled and has been ·reiterated in Smt. Nagawwa v. 
Veeranna Shivalingappa Konjalgi and others (1) that 
an accused person· has no locus stand in the matter. 
tili process has been issued against him . . His right to 
praise the issue of. limitation thus . can arise only 
after he puts in appearance subsequent to process 
issued after taking cognizance . I see no bar to the 
accused person raising the issue of limitation and 
indeed as observed earlier the same should be done 
at the earl iest and if raised ought to be adjudicated 
upon as a preliminary issue. . 

· 21. As a corollary to the above submission it 
was also attempted to be argued that cognizance 
having orig inally been taken . by the Chief Judicial 
Magistrate and .thereafter the ca~e having been 
transferred for tnal to another Mag1strate the issue 
of limitation cannot be raised in such a 'transferee 
Court. This again has only to be noticed and 
rejected. It is well settled by virtue of Section 192 

· that a competent transferee Court exercises all the· 
powers of the Court tr.ansferring the same. No 
·hair-spli~ting . distinction can either be · drawn or 
allowed 1n tn1s context. · . 
. ~2. To CC?.nclude on this aspect, the answer to 
question !10· (11) po.sed at the outset is rendered in 
t .he. ne.gat1ve and 1t 1~ held that the disputed issue of 
lif1!1t~tl0n under sect1ons 468 and 4 73 of the Code of 
c .nmmal .Procedur~ c~nnot be appropriately raise.d 
d1rectly 1n the H1gh Court for the · quashing of 

{1~ {1976) AIR (SC) 1947. 
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proceedings under Section 482 of the Code. 
23. Now, I may . advert. to the remaining 

question no. (iii) framed at 'the outset with regard to . 
the point, whether the petition of complaint herein 
must plead each and every relevant fact and in 
particular the precise number of employees of the 
prosecuted establishment and the consequences in 
the event of a failure to do so. 

24. In elaborating his somewhat vehement 
sta.nd that the complaint herein did not disclose an 
offence, Mr. Basudeva Prasad, learned counsel for 
the ·petitioners, had first placed reliance on section 
2(d) of . the ' Code defining a 'complaint', and, in 
particular on Section 14AC of the Act , which 
provides for a report in writing of the facts 
constituting such an offence for the cognizance 
thereof. It was argued that the complaint did not 
'disclose and plead the necessary facts constituting 

· the offence, · and, in particular, that. the prosecuted · 
establishment employed 20 or more persons therein . 
Placing particular reliance on Messrs United Sports 
Works. and othE1fS v. The State of Bihar and another. 
(supra), it was submitted that the absence of the 
averments with regard to 20 or more employees in 
each establishment was fatal to the prosecution and 
the same could not be al,lowed to be established by 
evidence, and, therefore, the proceeding should be 
quashed at the very threshold. . 

25. The aforesaid contention must be 
examined on larger principle as also on the anvil of 

· the relevant statutory provisions. It is, therefore, apt 
to quote section 2(d) of the Code and the relevant 
parts of Section 1 and 14AC of the Act: 

·.· "(d) 'complaint' means any allega.tion 
made orally or in writing to a Magistrate with a 

. view to his taking action under this Code, that 
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some person, whether known or unkno'wn, has 
committed an offence, but it does not include a 
police report." 

. "1 . . SHORT TITLE, EXTENT AND. 
APPLICATION 
(1) This Act may be called the Employees' 

Provident · Funds and Miscellaneous 
Provisions Act, 1952 .. 

(2) It extends to the whole of· India, except 
the State of Jammu and Kashmir. 

(3) Subj.ect to the provisions · contained iri. 
Section 16, it applies - .. 

(a) to every establishment which is a factory · 
engaged .iri any industry specified in · 
Schedule I and m which twenty or more 
persons are employed, and, . 

(b) to any other establishment emplqying · 
twenty. or more pers~ns. or class of . such 
establishments wh1ch the Central· 
Government may, by :notification in the 
Official Gazette, specify in this behalf: . 

(5) · An establishment to which this Act. 
applie~ shall continue to be governed by · 
this Act notwithstanding that . the number · 
of persons employed therein at any time· 
falls below twenty:" · 
"14AC. COGNIZANCE -AND TRIAL · OF 

OFFENCES 
(1) No Court shall take cognizance of any 

offence punishable under this Act the 
Scheme or the Family Pension scheme 
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or the Insurance Scheme, except on a 
report in writing of the facts constituting 
such offence made with the previous 
sanction of the Central Provident Fund 
Commissioner or. such other office.r as 
may be authorised by the Central 
Government, by .notification in the 
Official Gazette, in this behalf, by an 
Inspector appointed under Section 13." 

. 26. Before adverting in some detail to the 
aforesaid provisions, one must kee.p in mind the 
broader perspective that the administration of 
criminal law is more a matter of ·Substance than of 
form and should not be allowed to be fogged by 
hair-splitting technicalities. What has to be largely 
seen herein is whether on reading the complaint as 
a whole the same would with relat1ve clar ity disclose 
facts which would c.onstitute an offence under its 
prescribed definition. The petition 'of complaint is to 
be looked. at in its totality and not each paragraph 
thereof as if it were in a water-tfght compartment . It · 
.is now well settled beyond cavil that a complaint or 
a first information report in a criminal case 1s not to 
be an encyclopedia of all the facts . In particular with 
'regard to complaints the final Court · in Bhimappa • 
Ba!?sappa Bhusannavar v. Laxman Shivarayappa 
Samagouda and others (1) has observed as under:-

. "The word ' c:omplafnt' has a wide 
mea·ning since it incfudes even an oral 
allegation. It may, therefore, be assumed that 
no form is · prescribed which the complaint 
must take. It may only be said that there must 
be an allegation which prima facie discloses 
the comm1ssion of an offence with the 
necessary facts for the Magistrate · to take 

(1) {1970) AIR (SC) 1153. 
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action : Section 190(1 )(a) makes it necessary 
that the alleged facts must disclose the 
commission of an offence." 
27. In the light of the above and equally with 

reference to Section J4AC(d) of the Act it seems .to 
follow that neither the statute nor precedent requires 
that the petition of ·complaint must in. detail plead 
any and every minuscule fact relevant to the offence 
or the evidence ·by which it has to be established. 
Therefore, the complaint is not required to plead the 
language of the section or its number or to spell out 
every outline of the facts and evidence that··rs likely 

·to be adduced. Equally in this context one cannot 
lose sight of the fact that we are called upon to 
construe a beneficient social legislation under · the 

· Act, which should merit a liberal and substantial 
approach and not a constricted and technical one. It 
wa~. perhap~. t~is cons!deration w~ich had impelled 
therr Lordshrps rn Bhagtrath Kanona's case (supra), 
to · . frown upon hairsplitting technicalities in thrs 
.sphere . _ · 

l 28 . lri the aforesaid background one may now 
proceed to look at the complaint (Annexure '3') with 
particular reference to paragraphs 2 and . 3 
(hereunder quoted in extenso for easy reference), · 

. on which the learned Counsel for the petitioners had 
focused himself: 

. · "2. That, . M/s.~ Kailash Talkies Barauni 
.Begusarai, is an establishment within the 
·meaning of the Employees' Provident · Funds 
and Miscellaneous Provisions Act 1952. It is 
hereinafter referred . · to as 1 "The said 
establishment". The Employees' Provident 
Funds and the Miscellaneous .Provisions Act 
1952, the Employees' Provident Funds . 
Scheme, 1952, and the Employees' Family 
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Pension SchemEL 1971, are applicable to the 
said establishment. It has been allotted Code 
No. BR/2076. It is situated at Barauni, District 
Begusarai. • 

. "3. That accused Nos. 2 to 5 are the 
persons. incharge .of the said establishment 
and · are responsible to it for the conduct of its 
business . ·They are thus required to comply 
with all the provisions .of the said Act and the 
Scheme and· the . Family Pension Scheme in 
respect of the said establishment." r · · 

29 . Now turning to the petition of complaint a..:. 
a · whole, 'it is mamfest that therein it has be&n . 

-expressly averred that .the pet itioner . firm is an 
establishment within the definition under the Act and 
consequently the statutory provisions are applicable 
to the same. In particular, it has been stated that it 
has been allotted a Code number administratively 
.labelling each . establishment covered by the Act . It 
then . specifies the . accused persons who are 
incharge . of the · said establishment and are 
responsible the conduct of its business 
consequently enjoined by law to · comp ly with the 
statutory provisions in respect thereto . The relevant 
paragraphs 30 and 38' of the Employees' Provident 
Funds Scheme, · 1952, which require the employer to 
make contributions to the provident fund within 15 
days of the close of that month, are referred to and 
it is pointed · out that the accused persons, in spite 
of, several requests,... have failed to pay the 
contributions for the relevant months, which are 
specified. It is then averred that ' the accused 
.persons, who are in charge of the establishment and -
were responsible for the conduct of its business 
have committed the offences under the relevant 
statutory provisi·ons. What is of particular 
significance is the averment ·in par·agraph 14 that 
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sanction for the prosecution has been granted by 
the Regional Provident Fund Commissioner, Bihar, 
by_ his order dated the 3rd of. September, 1976, and 
the original copy thereof , is annexed as an integral 
part of the· complaint. The order requisite formal 
pleadings have equally been made by \ the 
complainant Provident Funds Inspector, · duly 
appointed under Section 13 of the AGt. 
· 30. It seems manifest from the above that 

viewed ·as a whole the aforesaid petition of 
complaint clearly and expressly discloses the facts · 
constitutin~ the offences under the Act. The 
hypertechn1cal argument that because the 
complainant does not expressly plead that the 

· petitioner's establishment employs 20 or more 
persons has only to be. noticed and rejected. The 
rule of incorporation by express reference to 
another matter or provision is too well known to call 
for elaboration. Therefore, when . the complainant 
avers tl1at M/s. Kailash Talkies is an · establishment 
within H1e meaning of the Act and the same is 
applicable to it and that a code number has been 
allotted thereto would by patent r·eference 
incorporate the applicable part of the definition of 
'establi_shment' .to which the .Act applies. In the eye 
of law 1t_ would rn _terl'!ls be an express pleading that 
M/s. Kati?-Sh Talktes . IS an establishment employing ·. 
20 or more persons as specified in clause {b) of 
sub-section {2) orsection 1 of the Act. In terms it 
must be deemed. to read as the undermentioned 
averment in the complaint : · · 

11That . M/s. Kailash . Talkies is an 
establishment employing 20 or more persons 
and is of. the class of e·stablishments which the 
Central Government has by notification in the 
official gazette. specified in their behalf. 11 
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31. As I said earlier, it is not necessary and is 
'indeed wasteful to plead the very words of the 
statute and if express reference is made to it then 
its contents must be deemed to be incorporated in 
the complaint, .and, therefore, would more than 
amply specify the requirement that the said 
estat;llishment satisfies statutory pre- condition of 
the applicability of the Act thereto, including the 
employment of 20 or more persons. 

32. At this very stage · one must also notice the 
fears that were expressed by the learned counsel for 
the petitioners, and indeed somewhat eloquently 
projected, that unless any and every minuscule 
factor constituting the offence is expressly pleaded 
in the complaint 'there would be grave danger of 
prosecutions-· being launched indiscriminately at the 
whimsicality of the ministerial officers of the 
department resting on stereotyped allegations. Apart 

. from the fact that this submission seems to rest on 
· the untenable basis of an assumption that the 
departmental officers would act unfairly, it equally 
loses SiQht of the statutory safeguards provided by 
the Act tn this context. Section 14AC on which so 
much -emphasis was -placed by the learned counsel 
for the petitioners hims-elf, provides that no Court 
shall take cognizance of an offence under the Act 
except on a report in writing of the facts constituting 
such offen·ce -made with the previous sancti'On of the 
Central Provident Fund Commissioner or such other 
officer as may be authorised by the Central 
Government by notification. It is thus manifest that 
prior sanction for prosecution is the sine quo non 
for even taking cognizance of offences under the 
A~t. Indeed the report in w~itin_g of the inspector 
wtth regard t'o the facts constttuttng the offence and 
the previous sanction are integrally connected 
herein. It is thus plain that prosecutions under the 
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Act cannot be indiscriminately -ordered by inspectors 
appointed under section 13 and it can be ·so done 
only after a full and detailed consideration of the 
matter at the highest level. The Provident Fund ·. 
Commissioner · has first to be satisfied that the . 
alle{:')ations and facts disclose an offence under the 
Act ~and thereafter whether it is expedient · to order 
orosecution before he authorises the . filing· of a · 
petition of complaint for prosecution. The sanction 
ts in the shape of a speaking order which after 
referring to th~ requisi.tes and the requir·e_ments _of 
section 14AC authortses · the prosecutton wtth 
reference to the periods for which default is made 
and specifying the names of ·persons who are to be 
-prosecuted. Consequently all apprehensions of any 
tndiscriminate prosecuttons as a modus of 
·harassment by the inspectors or departmental staff 
at the lower. level are wholly ill-founded . It is indeed 
plain that all .the necessary .facts, . which . woulp 
constitute the offence, have first to pass the crucible 

. of sanction by the Provident ·Fund Commissioner 
before they emerge in the petition of · complaint for. 
.prosecution in open Court and to be established. by 
evidence in the:course of the trial. . '· . 
I • 

33. It was then s.ought to be contended that 
!he ~omplaint petition_s herein were usually, if not 
tnv_artably, preferre·d tn stereotyped ·printed forms 
whtch were alleged to .be fi.lled in by -ministerial 
inspectors without any application of mind. · The 
stand taken was that mere .use of . the printed forms · 
etc .• was indicative of the fact that the petitions of 
complaint were preferred without individual attention 

·to the issue whether the facts pleaded constituted 
an o_ffence or not. · ·. . · · . 
. ··34. The· · cor:tentiC?n aforesa_id . ·is plainly 

untenable because ftr.stly tt can not be satd generally 
that the law either forbids or frowns on forms in the 
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criminal realm. This is manifest even from section 
173 (2) of th·e Code which prescribes that the report 
o.f the police officer on completion of investigation 
shall be forwarded to a Magistrate in the form · 
prescribed by the State Government. The Code 
otherwise provides a wide variety of forms to be 
used in ·the. criminal process. Specifically herein 
even though the petition of complains may be on a 
printed form it 1s obvious thcit the material and 
substantive parts thereof have to be specified and 
filled -in with a proper application of mind to the 
broad facts in 4

• hand. There is no ;;uch thing as c. 
mechanical prosecution or filling up all the materi 2!r 
columns thereof as if by an automaton. It was not 
denied that before launching a. prosecution repeat.erJ 
notices are given to pay up the dues and subm it t l:e 
returns and only .on persistent failure to do so, ;.:; 
prosecution is ordered. It must also be borne !11 
mind that herein one is not dealing with var iegat 3(1 
circumstances of ordinary and conventionai crime 
but instead , with,· the infraction of statutorv 
prescriptions which have been made penal to give 
them the sanction and force of criminal law. It seems 
to fo-llow that if the prescribed ·requirements are 
identical with - regard ~ to each · establishment the 
infraction thereof ,which would constitute +. he 
statutory offence. waul'! be _somewhat similar _in 
nature and the allegat1ons m the consequentl-31 
prosecution have inevitably to follow a particuiJr 
conforming pattern or form. In fact the use of a form 
may well focuss the attention . of the authorit ies 
below on the material ingredients of the offence with 
regard to which the facts have · to be pointedly 
specified and .pleaded and later established in the 
course of the trial. I am unable to see how the use 
of a _form · by itself would be something of an 
anathema to the ·law . which would vitiate the . . 
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prosecution. . .. , 
35. Now the sheet-anchor . of the petitioner's 

stand was its reliance on the judgm~nt in ·Messrs 
United Sports Works (supra). This undoubtedly 
supports their case but with the greatest respect the 
same would not stand the scrutny of a critical 
analysis. In the said case also the primary ground of 
challenge was that the complaint in terms did not 
specify the number of employees · of the 
establrshment or alleged that it was more than 20 
and, therefore, the same failed to make the material 
allegation of ·fact for maintaining . the prosecution. 
The le.arned single Judge after relerring to the facts 
and quoting a substantial part of. the petition of 
complaint · (in all running to seven typed pages) · 
observed somewhat curiously that the· whole of the 
petition. of complaint did not mention any f.act at all. 
It is not easy to subscribe to this line of reasoning 
and to brush away a host of pleaded facts as if they 
were non-existent. It w·as then observed that an 
establishment within the· meaning of an Act is only a 
legal concept but not a fact. H is not easy to see. 
how the existence of a .factory or · an establishment 
(satisfyiJ:)g the prescribed requirements of section 1 
of the Act) is not a , fact at all but merely the 
statement of a legal concept. It may be noticed that 
even a legal concept may connote or rest itself 
squarely on certain foundational · facts and is not · 
invariably · something which is entirely etherial. The 
concept of incorporation by reference to a matter is 
well-.known. If rnstead of pleadin·g ·every factual 
requrrement for an establishment it is stated that the 
same comes squarely within the ambit of section . 1 
of the Act then it is in ter-ms nothing more or less 
than pleading f~cts required by the . statute. ·. By 
reference and rncorporation the factual matrix 
actually is and, in my opinion, can be .stated · briefly . . 
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and tersely to the effect that the establishment 
satisfies the · requirements of the statute including 
the pre- condition of employment of 20 or more 
persons. In my view .it would be only hypertechnical 
to insist on each ·and every petty factual requirement 
for the applicability of the Act to the establishment 
to be specifically pleaded in terms. As has been said 
earlier, the petition of complaint is not to be an 
encyclopedia of every conceivable factor relevant to 
the ·prosecution. With great deference I am unable to 
agree that it is mandatory for the petit1on of 
complaint to specify in terms . the number of 
employees of the establishment in each case on the 

. date of complaint wh ich, in fact, may be a fluid one. 
Once a specific allegation is made m the complaint 
that the establishment is within the meaning of the 
Act which . is applicable thereto then it would be 
open and permissible . for the · prosecution . to 
establish the requisite requirements by evidence and 
it would be · equally open for the accused to rebut 
and show that he does not come within the ambit of 
the Act at the threshold. I am unable to subscribe to 
the view that the mere non-specification of the 
precise number of employees in the establishment 
would be fatal despite the categoric averment that 
the said establishment was within the meaning of the 
Act and the scheme applicable. thereto and that it 
had been allotted a . code number and further 
averments that · the · persons in charge of the 
establishment were liable to furnish returns and pay 
contributions and despite having been . repeatedly 
pressed to do so had failed to perform the statutory 
duty. With the deepest deference it seems to me that 
the observations in United Sports Works (supra) rest 
on a · hair-splitting technicality rather on the 
terra-firma of substantial · justice between the 
prosecution and the accused. With the ,greatest 
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respect this . cas·e · does not lay down the law 
correctly and is hereby overruled. . 

' 36. In fairness to Mr. Basudeva Prasad, 
reference · must . also . be l"flade to .M/s. 
Anantharamaiah Woolen Factory v. 7ihe State (1)" 
which was sought to be re.lied .upon. That case is, 
however, plainly distinguisable. What primarily fell 
for consideration therein · was the . scope of the 
expression :employer' as defined in sect1on 2(e) of 
the Act and further whether every partner of .a firm 
necessarily and infl~xibly came withm its ambit. ·That 
indeed is not even remotely ·the question here. It is 
significant to recall that therein the complaint far 
from being quashed was· .allowed to continue 
substantially against the establishment its.elf .and the 
managing partner thereof who was admittedly in the 
ultimate control of the affairs and business of the . 
said .establishment. ·The general observations in the 
case also do not in . any way advance the stance of 
the petitioner. Equally M/s. Shanker Brothers v. The 
State (2) is of no aid to the petitioners. Plainly 
enough, that was not a case of any prosecution at 
all or the filing of a petition of complaint.. It was · 
dir~~ted merely · agamst' a ' notice asking . the ' 
pet1t1oners to. pay the amounts of money determined 
as employer's contributions and the limited relief 
granted was that -since ther..e was no final ' 
determinat.ion of the question of fact as to whether 
the petitioners' establishment is one .empl.oying 20 
or more persons the same. was s~t aside with liberty . 
to respondent no. 2 to proceed m accordance with 
law by granting_ fresh opportunity to the ·petitioners 
to ·present therr case that they do .not regularly 
employ 20 or more persons. Obvrously the said case · 

(1)(1981) Lab. and Ind. Cases 538 
(2)(1978) -BBCJ 337. 
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· is wholly distinguishable. 
37. That argument ab inconventiae in the 

context of the stand that the number of employees 
of · an establishment must be specifically pleaded 

· must also ·be· noticed; It may not always be possible 
for the complainant to ascertain · with mathematical 
precision how many workers or employees are on 
the roll of ·a particular establishment on a particular 
date. It is perhaps for their reason · that sub-section 

· {5) of. sectron 1 prescribes that an· establishment to 
which this Act applies shall continue to be governed 
·by· 'this .Act notwithstanding that the number of 
persons employed therein at any time falls below 
twenty. If there is a specific averment that the 
establishment is one within the meaning of the Act 
and it is applicable then· it has· to be assumed that 
for the material period the number ·of persons 
employed satisfies the statutory requirement. To 
insrst that the said number must be specified . with 
precision on a particular date may well be asking for 
an impossibility and in any case may raise grave · 
difficulties for the actual applicability of· the 
provisions. An incorporation which. may lead to 
overtly technical consequences has thus to be 
avoided on sound cannons of construction. 

37 . To sum up on this asp·ect, the answer to 
question no . (iii) formulated at the outset has to be 
rendered in the negative and it is held that a petition 
of complaint for offences under section 14 of the Act 
need not in terms pleaa each and every minuscule 
relevant fact nor the precise number of employees 
of the prosecuted establishment. · In any event, the 
failure to do so does not vitiate the proceedings on 
such technical .ground alone. . . 

· 38 . Since all . the three primai questions and 
their. corollaries, which were raised on behalf of the 
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petitioners, have been answered against them, these . 
criminal miscellaneous cases must, therefore, fail . 
and are hereby dismissed. . : 

· 39. In view of the grave delay that has already 
occurred in the trial thereof because of the 
pendency of the present proceedings, the court 
below shall expeditiously proceed to dispose of the 
same. 

Nagendra Prasad Singh, J. I agree. 
Brishketu Sharan Sinha, J. I agree. 
s~P.J. . Application dismissed. 
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FULL BENCH 

1985/January 11 . 

Before S.S.Sandhawalla,· C.J., Uday Sinha and 
Nazlr Ahmad, JJ . 

. Tatal Iron and Steel Company Ltd.* 

. v. 

The State of Bihar and others. 

Bihar Sales Tax Act, 1959 (Bihar Act No . XIX of 
1959) Section 2(f)- provisions of-petitioner
Company obliged to provide .and maintain canteen 
for the use of its workers under section 46 of 
Factories Act, 1948 and provisions of Mines Act, 
.1952- whether a dealer. 

Where it was obligatory , for the 
· petitioner-Company under section 46 of the 
eFactories Act, 1948 and Bihar Factories Rules 
· framed thereunder to provide and maintain a 
canteen for the use of its workers employed in its 
company leaving no option to the petitioner

·comp_any . and likewise. under the corresponding 
prov1sions of the Mines Act, 1952 and the rules 
framed thereunder it was obligatory on· the petitioner 
compnay to maintain. canteen for its mine workers; 

. ' Held, that the petitioner-Company is, of 
·course, a dealer in the business of steel and iron 
but, it would not become a dealer in business of 

· * · Tax Case No. 146 of 1978. In the matter Of an application 
under section 33 of the Bihar Stales Tax Act', 1959. 
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purveying foodstuffs, merely because the-· . . la.w 
enjoins it to run a canteen for 1ts employees and 1t.1s 
complying with statutory provi.sions. Consequent!~, 
on pnnc1ple and the language ·of the statute, 1t 
seems to follow that the petitioner company is not.. 
carrying on the' business of running· canteen· and, 
therefore , it cannot possibly be a dealer in such a 
business within the meaning of section 2(f) of th.e 
Bihar Sales Tax Act, 1959. . . . , . · · ' 

. · State of Tamil Nadu v. Thirumagal Mills Limited. 
(1) State of Tamil Nadu v. BurfT)ah Shell Oil Stqrage 
and Distributing Company of India Ltd. and anr. 
(2)-followed . I· 

COmmissioner of · Commercial' Taxes Bihar v. 
M/s. Burn and Company Ltd. (3)-0ver.ruled. 
· Tat a Iron and Steel Co .. Ltd. v .. The . State of · 

Orissa (4)-dissented from .> . · · . . . 
. st_ate . of : Tamil Nadu v Biny Ltd·._ Madras 

(5) -'dlstmgUJshed. . . . . . · . . . 
· Reference under sectio·n · 33 of the Bihar State·· 

Sales Tax Act, . 1959. : . . ·· . . . · 
· . Th_e fact~ of .the case material_ to ·this· report ar · .. 
set oat m the JUdgment of S.S.Sandhawalia, C.J .·-· -

Mr. K.D.Chatterjee, and. Mr. · A. B .S . . ·Sinha ' to~ 
the pet itioner. , . . . . I , · • . • · · : : 

· fo(Tr . . Rameshwar. Prasad·· .(G.P. V-i), · Mr . . : Bipin · 
Behan Smha for the respondents.~ ·, · 

S.S .Sandhawalia, C·.J .·: The two questions of 
(1) (1972) ~9 , STC 290 
(2) (1973) 31 STC, 426 

(3) (1967) Tax case No ... 58 of 1966 disposed of on 
20.12.1967 

· (4) (1975) 35 src. ·195 · .. 

(5) (1980) AIR (SC) 2038. 



VOL. LXIV] PATNA SERIES 987 

law, referred by . the · Commercial Taxes Tribunal, 
Bihar, Patna, wh1ch fall for consideration by the Full 
Bench, have been formulated in the following terms :-

1. Whether the services rendered at the 
· petitioner's canteen, in compliance of the 

. provisions of the Factories Act and the 
Mines Act, involved any element of sale? 

II. Whether,; on the . facts and in the 
circumstances of -the case , the petitioner 
was a dealer in respect of the canteen 

. sale . and liable to s·ales-tax ? 
2. Perhaps, at the very outset it may be 

noticed that this reference to the larger Bench has 
been necessitated by a pointed doubt about the 
correctness of the ratio of the Division Bench 
judgment of · this · Court in Commissioner of 
Commercial . Taxes, .Bihar. v. Messrs Burn and · 
.Company Ltd. (1) and also in Tat a:. Iron and Steel 
Company.Limi te·d vs. The State of Oris.sa. (2) 

." 3 . The Tata Iron and Steel Company Limited 
was incorporated by its Memorandum and Articles to 
carry ·on business in iron and steel and is admitted ly " 
enga'ged . in the manufacture of iron and steel 
products . at its works at Jamshedpur, which is 
registered under; the ·Factories Act. The petitio·ner 
Company also owns, amongst others, a · mine at 
Noamundi, . which is reg istered under the Mir=~es Act. 
In · compliance · with the statutory obligations under 
the Factories Act" and also under the Mines Act the 
petitioner company maintains , for · th~ factory at 
Jamshedpur and for the Noamundi mines, canteens, 
both at Jamshedpur and· Noamundi, for the facility of 
the concerned employees·. These canteens are run 

(1) (1967) Tax case No. 58 of 1966declded on 20.12.1967 
· (2) (1975) 35 STC 195. 
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on no profit no loss basis and indeed, with subsidies 
required to be provided under the law, thus 
eliminating any chance on consideration ··of. making 
any profit therefrom. 

4. The Assistant Commissioner of Commercial 
Taxes, Jamshedpur, however, assessed sales-tax on 
th~ sale proceeds of the aforesaid canteens for the 
assessment year 1962-63 by an order dated the 27th · 
of September, . 1966. The petitioner company 
appealed, but the Deputy Commissioner of 
Commercial Taxes, Bihar, Patna, by his order dated 
the 29th January, 1975, rejected the petitioner's 
appeal, with regard to the , canteen sales. The 
petitioner then prefer.red . a revision before the 
Commercial Taxes Tribunal, Bihar (hereinafter referred 
to as the Tribunal), which also met the same fate by its 
order dated the 21st of March, 1978. Thereafter, having 
failed to secure a reference of certain questions of law. 
from the Tribunal, the petitioner approached this Court' . 
for a mandamus to state a case and refer certain 
questions of law for its . decision. The prayer of the 
assessee-petitioner was accepted by th1s Court, and 
the Tribunal was directed to state the case under 
Section 33 of the Bihar Sales Tax Act, · 1959 (hereinafter 
referred to as the Act), and refer the aforesaid two 
que~stions of law for its opinion . ', · · · 
. . · 5. This case originally came up before a Division 

Bench, and the· learned Counsel for the· 
assessee-petitioner pointedly challenged - the 
correctness of the ratio m Commissioner ·of. . 
Commercial Taxes vs. Messrs Burn and Company 
Limited (supra) and Tata Iron and Stee( Company Ltd. 
vs. The St~~e of O~issa (supra), on the basis of a host 
9f authonttes takmg a contrary view. The learned 

. ~Ud~Jes, co.ns_tituting the Division Bench, apparently 
fmdmg ment m the said challenge have referred the · 
case for consideration by a larger Bench. 
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6. Before coming to the core of ·the somewhat 
controversial issues involved in Question No. II , it 
seems apt to clear the decks of the relatively 
simpler problem under the first question. Mr. 
K.D.Chatterjee, learned Co~nsel for the petitioner, 
very fairly did not seriously press this issue at all. It, 
therefore , suffices to record that earlier there did 
·exist some . precedential controversy on the point, 
whether a compulsory sale mandated by statute 
adequately involved an element of sale and was 
consequently excisable to tax or not. This seems to 
be now finally settled by .. a seven-Judge Bench in 
Messrs Vishnu Agencies (Private) Limited vs. The 
Commercial Taxes Officer & others (1). Therein, 
after an adll)irably remarkable discussion of 
principle and precedent, it was concluded as under: -

"This resume of cases, long as it is, may yet 
bear highlighting the true principle underlying the 
decisions of this Court which have taken the view 
that a trpnsaction which is effected in complianc·e 
with the obligatory terms of a statute may 
nevertheless be a sale in the eye of a law." 
And, finally - . 

"The conclusion which, therefore, 
emerges is that the transactions between the · 
appellant, Messrs. Vishnu Agencies (Private) 
Ltd . . and the allottees are sales within the 
meaning of Section 2(g) of the Bengal · Finance 
(Sales Tax) Act, . 1941. For the same reasons, 
transactions between the · growers and 
procuring agents·· as also those between the 
rice-millers on one hand and the . wholesalers 
or retailers on the other are sales within the 
meaning of Section 2(n) of .the Andhra Pradesh 

(1) (1978) AIR (SC) 449. 
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General Sale's Tax Act, 1957. The turnover is 
accordingly exigible to sal_es tax or purchase 
tax as the case may be." . · 
7. In· vi'ew of the above, the answer to question 

no. 1 must now be rendered in the affirmative, i.e., in 
favour of the Revenue and against the assessee. · · 

B. ·This however, does not in any way resolve 
the main . issue, because the battle lines were joined
primarily around question no . · II. Mr. Chatterjee ·had 
contended with force and ability that despite the 
answer to question no. I, in order to com~e within the 
ambit of a dealer, there must first be a business, 
and, yet again one that is. run with the profit motive 
or at l·east have an element of commercial character. 
It was contended on behalf of the petitioner' 
company that both these basic elements bein1g 
lackmg, the liability of sales-tax could not be foisted 
under the statute, as it stood at the t ime of the 

·assessment. On behalf of the respondents, this 
stand was sought -to be repulsed on every flank. 

9. In order to appraise the rival stand and 
contentions, it must be noticed at the very threshold 
that· ~he issue herein has to be examined in the light 
of the definition in Section 2(f) of the Act, as it stood 
unamended in the year 1962-63. · It is common 
ground . that subsequently, the Legislature mad€1 

. amendments in the .statute , in order to .effectuate ' its 
purpose · .of fixtionally extend in~ the concept of 
busines·s irrespective of the profit motive. Different 
consideratiqn would obviously ,apply in the light of 
the afo..z:esa1d amendments, but, as I have arready 
pointed out, we are called upon to consider · the 
matte1: at tile pre-· amendment stage and dehors the 
subsequent ,changes in the law. Since some 
argument was also raised before us on the basis of 
the · definition . of 'dealer' under Section 2(c) of the 
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Bihar Sales Tax Act, 194 7, it is apt to quote the 
relevant provisions of Section 2(f) of 1959 Act and 
Section 2(c) of the 1947 Act for facility of 
compar ison : · 

1959 Act 1947 Act 
"(f) 'dealer' means any . 
person who sells any goods 
whether for commission, 
remuneration or otherwise 

· and includes any undivided 
Hindu family, firm, ·company 
or · corporation, any 
department of Government, 
and any society, club or 
associatron . which sells 
goods to its members: 
Explanation : (i) A factor, a 
broker, a commission agent, 

· a · del credere agent, an 
auctioneer . or any other 
mercantile agent, by 
whatever name called and 
whether of the · same 
description as hereinbefore 
mentioned or not, who sells · 
goods, as aforesaid, shall be 
deemed to be a dealer for 
the purposes of this Act. 
(ii) The manager o.r agent of 
a dealer who resides outside 
·Bihar and who sells goods in' · 
Bihar shall, in respect of 
such business, be deemed 
to . be a dealer for · the . 
purpos~ of this Act." . 

"(c) 'dealer' means any 
person who carries on the 
business of selling or 
supplying goods in Bihar, 
whether for commission, 
remuneration or otherwise 
and includes any firm or a 
Hindu joint family, and any 
society, club or association 
which sells or supplies 
goods to its members; 
Explanation - The manager 
or agent of a dealer who 
resides outside Bihar and 
who carries on the business 
of selling or supplying goods 
in Bihar shall, ifl respect of 
such business, be deemed 
to be a dealer for the 
purposes of this Act." 
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-10. Now it seems to follow from the ordinary 
dictionary meaning of the word 'dealer' as also from 
the plain language of Section 2(f) of_ the Act that 
there must be some sustained business activity in 
which such a seller engages himself. Plainly enough, 
a person does not become a dealer by an lsolated 
transaction of sale , barring of course tfle exception, 
where, by a legal fiction, the statute may declar:l 
him to be so. On larger principle, the concept of 
being a dealer cannot be divorced from a course of 
business, trade or some commercial activity or some 
activity of a commercial characte·r. In this context 
one must notice the plausible submission of _Mr. 
Chatterjee, when he pointed out that the law in 1-his 
field .now does not make any sharp distinction . 
between levy of sale and purchase tax. If, therefore, 
an isolated transaction ( in the absence of any 
sustained business activity ) was to bring one within 
the ambit of a 'dealer' .then every ordinary purchaser 
of goods, even for home consumption like food, 
clothings, etc. , would come . within the ambit of a 
dealer and thus exigible to purchase tax. This would 
obviously lead to anomalous and absurd results and 
any construction which tends to such a result must 
therefore, be avoided. Therefore, on principle and 
the language of Section 2(f}, it seems to follow that 
in order . to be ~ 'dealer'. the person must be 
engaged m a busmess or a sustained commercial 
activity. This view seems to be equally well 
s,upported by authoritative precedent. In Director of 
Supplies and Disposals, Calcutta vs: Member Board 
of .Revertue, West Bengal (1) it was assumed to be 
ex1omat1c in the following words:- -

. "As pointed out by this Court in State of 
Andhra Pradesh vs. fv!/s . Abdul Bakshi and 

(1) (1967) 20 STC 398. 
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Bros . [(1964) 15 STC 644} a person to be a 
dealer must be engaged in_ the business of 
buying or selling or supplying goods." 
Later, in The Joint Director of · Food, 

Visakhapatnam vs . The State of Andhra Pradesh(1) 
Krishna lyer, J., speaking for the Court, observed: 

· "We may hasten to mention that the 
ord inary concept of business has the element 
of gain or profit, .whose ·absence negatives the 
character of the activity as business in Section_ 
2(b) of the Central Act. A person becomes a 
dealer only if he carries on business and the 
Central Government can be desi~nated as 
'dealer' only if there is profit-motive.' 
11. Once it is held that to be ·a 'dealer' one 

must be engaged in a , business or sustained 
. commercial activity, what next falls for consideration 
is. the true premise which underlies a business or 
commercial activity. It seems well settled that 
barring statutory exceptions or a legal fiction, any 
business . necessar_ily connotes a -_profit-motive. That 
one may not achieve that purpose and object and 
may actually run into loss is not .the · determining 
factor. But the profit-motive and activity for gain 
seems to lie at the heart of the. concept of business 
itself. The course of business must be a sustained 
activity, like · a trade, or must have. an element 
commercial in character. Though this is manifest on 
principle, it seems equally well settled by binding 
authority. In The State of Gujarat vs. Raipur 
Manufacturing Company Ltd.(2), J.C. Shah, J., 
speaking for the Court, observed:-

"The· expression 'business' though 
extensively used in taxing statutes, is a word 

(1) (1976) 38 STC 329 
(2) (1967) 19 STC 1 .. 
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of indefinite import. in taxing statutes, · it is 
used in the sense of an . occupation, or 
profession which occupies the time, attention 
and labour of a person, normally with the 
object of making profit. To regard an. activity 
as business there must be a course of 
dealings, . either actually continued or · 
contemplated · to be continued . . with a 
profit-motive, and not for sport or pleasure. 
Whether a person carries on business in a 
particular . commodity and regularity of 
transactions of purchase and s,ale in a class of 
goods and the transactions must ordinari ly be 
entered into with a profit-motive. By the use of 
the . expression 'profit-motive' it is not intended 
that profit · must rn .fact be earned. Nor does the 
expression cover a mere desire to make soll)e 
monetary gain out O·f a transaction or even a 
series of transactions . It predicates a motive 
which pervades . the whole series of 
transactions effected .bY ·the person in the 
course of his activity. In actual practice, ·the 
profit-motive may be easily discernible in some 
transactions; in others it would have · to be 
inferred ·from a review of the circumstances 
attendant upon the transaction." 

The aforesaid enunciation, which derives its sou.cce 
from. earlier ·authorities,- has been subsequently 
consistently followed and has not been departed · 
from . · · 

12. Now, once· the basic concepts are settled 
that in or.der to ~e a 'dealer' the person must be 
engaged 1n a busrness. and such business must be 
for a profit-motive; · the core ques~ion is, whether the 
Tata Iron and Steel Company 1s a dealer ·in the 
busi:1ess of running canteens as a seller or purveyor 
of foodstuffs ? 
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13. In order · to answer the aforesaid question, 
three basically admitted premises call for pointed 
notice. Firstly Section 46 of the Factories Act , 1948, 
and the Bihar ·Factories Rules framed thereunder 
make · it obligatory . for · the petitioner company 
(which, admittedly, employs more than 250 workers) 
to provide and maintain a canteen for the use of its 
workers. The statute does not leave any option to 
the petitioner company to .run the canteens and 
indeed there are penal provisions for enforcing th is 
obl igation. . Similarly, under the corresponding 
provisions of the. Mine.s Act, ·1952, and - the rules 
framed thereunder, with regard to the mines run by 
the petitioner Company~ it is similarly obligatory to 
maintain a canteen for the mine . workers. jt is thus 
plain that the company is not voluntarily and of its 
own vol ition . engaging in the business of sale of 
foodstuffs to its workers , but is doing so by the . 
strict mandate of the law. . . · 

· 14. Secondly, it is the common case that these 
canteens are not being run with any profit-motive or 
ga in. Indeed, the statutory provisions make it 
ob ligatory that such canteens must be provided on a 
non-profit basis. Far · from making a profit , ,the law 
further requires the subsidising of those canteens 
and the firm averments on this point are that 
consequently, in the end, the canteens are and 
would inevitably run on a loss . . The profit-motive 
herein is thus to totally absent. · 

. 15 . 'Thirdly, it ·calls for somewhat pointed · 
notice that the Memorandum· and Articles .· of 
Association of -the company do not even remotely 
authorise it to indulge in the business .of running 
canteens ·or to be a purveyor of ·foodstuffs . . That 
being so, it is plain that in a way, the company is 
pro~1bited _and barre.d from carrying on this act1vity 
as 1ts busmess. It 1s well settled ever since The 



996 THE INDIAN LAW REPORTS [VOL. LXIV 

Ashbury Railway Carriag~ and Iron Comp~ny 
(Limited) vs. Riche (1) that 1f the purpose and object 
does not find a place in the Mer:norandum and 
Artic!~s of Association of a company, then, even the 
consent of the share-~olders cannot l.e~itimise t~e 
carrying on . of a busmess not authonsed by 1ts 
charter. . 

The Tribunal in its revisional order · itself 
categorically rejected the ·far-fetched stand of the 
respondent State that the Memorandum and Articles 
of Association authorised or enjoined such a 
business in the following words :-

"ln putting such a~ - construction an· this 
provision of the Memorandum ,af Association, I 

·am inclined to think, he is trying to stretch its 
scope a little too wide. The Me-morandum , read 
as a whole, can hardly admit of such 
interpretation on this point. So , .on the facts as 
they stand, the ir runnin~ of the· canteens has 
to be taken as being .m compliance of the 
aforesaid statutory requirements." . . 

Once· it is so held, it is incongruous to say ·that a 
business, in terms prohibited by · the Memorandum 
and- Articles and in any ·case not authorised · by it, 
would become the business of a company · for the 
purpose of making it a dealer therefor. To discharge 
a st?tutory obligation or a binding mandate of the 
law IS n<?t a business. It is only a compliance with 
~he . law ·1t:l deterrence to the sanction provided for 
1ts !nfr~ct1on. Therefore, corfforming to the statutory 
obl1ga~1on d~es !lOt , make the subject or the 
complier, as 1f ~e 1s voluntarily en~ering or carrying 
on such a busmess . Indeed he 1s merely bowing 
do'!"n to the dictates of the la'w. 

(1) 33 Law Times Reo . 45n 
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.16. On the aforesaid thr.ee premises .what 
would call for notice is that to come within the ambit 
of Section 2(f) of the Act, one must be obviously a 
dealer in that particular field of business. Merely 
because of the compulsion or mandate of the law, a 

.. limited company is obliged to undertake an activity 
admittedly on a non- profit basis (and on a loss) 
and , indeed even beyond the scope of the 
authorisation under its Memorandum and Articles of 
Association, would not. make such a company a 
aealer in such compelled activity. To give a ~omely 
example in t~e present case, the Tata fran and Steel 
Company · is, of course, a dealer in the business of 
steel and iron, but, it would not become a dealer in 
the · business of purveying foodstuffs, merely 
because the law enjoins it to run a canteen for its 
employees and it is complying /with the statutory 
provisions. Consequent!¥, on principle and the 
language of the statute, 1t seems to follow that the 
peit1tioner company is not carrying on the business 
of running canteens and, therefore, it cannot 
possibly be a · dealer in such a business witt)in the 
meaning of Section 2(f) of the Act . . 

17. · Now, as this issue appears to . me as 
cov·ered by the binding pre.cedent of the final Court, 
it seems ·unnecessary to advert to the numerous 
judgments of other . H1gh Courts. Specifically, it may 
be noticed that with regard to canteen 's case there 
are two decisions of their Lordships of the Surreme 
Court. In State of Tamil Nadu v. Thirumaga Mills 
Limited (1), a spinning mill had utilised amounts by · 
sale of articles of food in its canteen, which was run. 
for its employees .. as also of foodgrains and 

. groceries sold in the fair-price shop. The High Court 
found that the assessee company was not carrying 

· (1) (1972) 29 STC 290. 
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on business of running canteens or fair-price shop~ . 
and, on appeal by .the · State of. Tamil N~du , th e1r: 
Lordships affirmed the judgmel'iC of. ~he H1gh Co_urt 
on the basis of the unamended proviSions of Sect1on 
2(d) and 2(g) of the Madras General Sales .. Tax Act, 
to hold that the · assessees were not liable to 
sales-tax. Again , in State of Tamil: Nadu vs·. Burmah 
Shell Oil Storage and DistributiQg Company of India 
Limited and another (1), the question was the levy of 
sales-tax with regard to the supply of tea and 
edibles to the workmen of the company ·for a 
canteen established by it under the Factories Act. 
The Supreme Court affirmed the ·High Court's view 
that such tax was not levyable on the un.amended 
provisions of the Madras General Sales Tax Act. It is 
plain that these c~ses are on all fours with ·regard to 
the issues before ·us. By. way of very close analogy, 
a reference may also be instructively made to ·rh~ 
State of Gujrat vs. Vivekanand Mills (2), The State of 
Gujarat vs. Raipur Manufacturing Company Ltd. (3), 
and Director of Supplies and Dis)osals v . . Member; 
Board of Revenue, West Bengal' (.4 (supra). . 

18 . One must now turn to the Division· Bench 
judgment- of this Court in Commissioner of 
Commercial Taxes, Bihar . v. Messrs Burn .. and 
Company Limited (supra), which had necessitated 
thi.s r~ference to the ~ull B.ench:. A perusal of the 
bnef JUdgment makes rt plam that the issue before 
us was · not at all presented from its vctrious angles 
before . the . Bencn. Though the questiOfl 
undoubtedly, was with regard to the cant.een sales 
maintained by Messrs. Burn and Company um·ited, 

(1) (1973) 31, s:rc 426 •. 
. (2)(1967) STC 103 

(3) (1967) 19 STC 1 
(4) (1967) 20 STC 398. 
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the only , question raised and considered was, 
whether a compulsory sale is exigible to tax . It bears 
repetition that at that stage, in 1987, there seemed 
to be some controversy on this aspect. Relying on 
the then recent judgment in Indian Steel and Wing 
Products Ud. vs. State. of Madras (1) , it was held 
that the cqmpulsory sale amounted to sale and 
~hereafter it was summarily· concluded that canteen 
sales would be exigible to tax. Though, in fairness, it 
must be noticed that the real ratio of the case that 
compuls9ry· · sales have an element of sale is 
unexceptionable, in view of the Vishnu Agencies 
(Private) Limited's case (supra). The conclus1on that 
canteen sales run· under the obligations of Section 
46 . of the Factories Act are necessarily taxable is 
plainly untenable. · For the detailed reasons above, if 
Messrs Burn and · Company's case (supra) is 
construed as a warrant for its consequential result, 
and, as an authority for the proposition that sales in 
running of compulsory canteens are . liable to 
sales-tax on the unamended provisions of section 
2{f) of the Act, then the same is not good law and 
the ·judgment is hereby overruled. . 

.19. In fairness to Mr. Rameshwar Prasad, one 
must notice his pointed reliance on Tata Iron & Steel 
Company Limited vs. State of Orissa (supra). That 
judgment undoubtedly goes to his aid and, as the 
name of the case ind1cates, pertains to the present 
petitioner company. itself. However, with ·the greatest 
respects to· the learned Judges, I am unable to 

· subscribe 'to the view they have arrived at and, with 
.deference, record a note of dissent therefrom . It is 
evident from paragraph 12 of the report itself that 
their view runs counter to .the weight of precedent 
within the country and they chose to dissent from as 

(1) (1968) AIR (SC) 478. 
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many as 9 judgments of the Madras, Mysore anc 
Calcutta High Courts. The. judgment o! the Suprer:ne 
Court in State of Tamil Nadu vs. Th1rumagal Mills 
Limited (supra) was sought to be distinguished, but 
apparently, ;·udgments in State of Tamil Nadu vs. 
Burmah She I Oil Storage and Distributing Compan} 
Limited (supra), The State of Gujrat vs~ Vivekananc 

· Mills (supra) and Director of Supplies and Disposals 
vs. Member, Board of Revenue, West Bengal (supra), 
were not brought · to their Lordships' .notice: The 
view ·thus seems to run counter to those binding 
precedents of the Supreme Court. 

20. This apart, with respect , I am unable tc 
agree with what has been sa1d more or less as a 
dictum without detailed reasonings that the runninc 
of canteen is an integral part . of the business o1 
mining and quarrying. It deserves recalling that Rule 
64 of the Mines Rules requires the running of a 
canteen in a mine only wherein more than 250 
persons are ordinarily employed and that also if the 
Chief Inspector of Factories or an Inspector o1 
Factories so requires. It is thus plain that in mines 
employing less than 250 persons, and, even in 
cases where the· Chief Inspector or an Inspector o1 
Factories does not so require, there is no obligation 
to provide a canteen. ·Can it be said that in such a 
case , the business . of mining and quarrying cannot 
be carried on without a canteen provided by the 
employer ? It is elementary that an integral part is 
one, which, i.f . take!} away, ~auld .jeopardise the 
whole. Could 1t possibly be sa1d that the running of 
a canteen in~tall~d for mining workers or for those 
of a steel m1ll, 1f stopped entirely would halt the 
working of the steel' mill o.r the mining operations ? 
The answer w9uld . be plamly in the negative. It is 
common ground that canteens are being run und·er a 
st9:tutory mandate and obligation· and not as an 
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integral part of the business. If it was so, there 
would, perhaps, be no need for any statutory 
mandate. With deep deference I am unable to agree 

. that running of c~mteen is an integral part of the 
steel mill process or of mining and quarrying . Apart 
from principle, the view of the Orissa High Court 
would tend to run counter to the basic grist of the 
long line of precedent of the final Court, which have 
held that the mere beneficient amenity of a canteen 
or a fair-pri.ce shop is not an integral part of the 

: business of the concern which is obliged to run 
them under the statute, and, therefore, they are not 
'de<;ilers' with regard to such sales in canteens and 
·fair-price shops, and consequently, not exigible to 
sales-tax. · -

21 . The .argument of Mr. Prasad , rested on the 
Orissa judgment, that herein also the canteens be 
treated as the integral part of the business of 
running the steel mifl as also of the mines, must, 
therefore , fail and is hereby rejected. 

22. In this very context, the reliance of Mr. 
Prasad on Shri Narakeshari Prakashan Limited and 
others vs. Employees' State Insurance Corporation, 
etc.(1) seems to be equally vain . Therein , an 
obs·ervation appears that the editorial and 
administrative staff of a printing press, publishing· a 
newspaper, virtually constituted an integral part of 
the newspaper press · and they were employed in 
connection with the work done at the printing press . 

. Clearly enough, the relationship of the ed itorial and 
administrative staff of a newspaper organisation and 
its printing press has not the remotest analogy to 
maintaining of a canteen for the workers of a steel 
mill or a mme. .. 

· 23 : Somewhat vainly, Mr. Pr-asad, appearing for 
(1) (1984) AIR (SC) 1916. . 
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the respondents, has attempted t,o place· reliance on 
State of Tamil Nadu vs . Blnny Llmtted, Madra~ (1). 
This is obviously distinguishable, because the 1s~ue 
therein turns specifically on the language of Sect1on 
2(d)(i) of the Tart:~il Nadu Gen~ral Saly~ Tax Act after 
its amendment 1n 1964. Th1s prov1s1on expressly 
introduced the concept of any . transaction in 
connection with or inc1dental . or ancillary to such 
trade, commerce,' manufacture, adventure . or 
concern. Admittedly, there is no such provision at all 
in our Act, even remotely ·· analogous to · such a 
provision, and, no quest1on of . any ancillary or 
mcidental transactions arises herein . ~ 

24. In vain and virtually in a desperate attempt 
to distinguish and escape the observations in State 
of Tamil Nadu vs·. Thirumagal Mills Limited (supra, 
Director of Supplies and Disposal v. Member, Board 
of Revenue, West Bengal (supra), The State of Gujrat 
v. Raipur Manufacturing Company Limited (supra), 
and The State of Gujrat vs. Vivekanand Mills (supra), 
Mr. Prasad had contended that in ·all these cases the 
definition .of 'dealer' in t.erms referred to a person, 
who 'carnes on the busmess' of selling or buying 
etc. It · was his st-and that Section 2(f) of the Aci 
does not now employ the terminology 'carries on the 
business' any longer. it was submitted that this 
cha~ge . was desiQnedly brought about by the 
Legislature to om1t the words 'carries on the 
busi.ness', which formed part of Section 2(c) of the 
earl1er 1947 Act, and, now defining 'dealer' unde1 
Section 2(f) of ~he Act as any person who sells an) 
goods. The substance of the submission herein wa~ 
fhat Section 2(f) deliberately excluded the concep 
of the carrying on of the business with regard to c 
dealer. · 

(1) (1980) AIR (SC) 2038. 
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25 . The . aforesaid submission, whilst it may 
bring some credit to the .ingenuity of tlle learned 
Counsel , is nevertheless fallacious and unten.able. I 
am unable to accept the stand that the absence of 
the words 'carries on the business ' from the 
definition of the word 'dealer' in Section 2 (f) was 
intended to introduce any radical concept of a 
person being a dealer without a business as such . 
The. true scc:>pe 'and object of this amendment and 

. the answer to the learned Counsel's stand is 
:.exhaustiv·ely . rendered in the Division · Bench 
judgment of this Court in Commissioner of Sales 
Tax, Bihar vs. Basta Colla Colliery .Company Limited 
(1). Therein it was observed - · 

·. "An amending Act is a new but a partial 
legislation. The main scheme of the original 
enactment will ordinarily control the meaning 
of the amending provisions. Any repugnancy in 
the amending statute will yield to the essential 
ana central stream in the original Act." . 
And again the conclusion -

"For all these reasons, I am of the view 
that the amended definition of 'dealer' means 
any ·person who 'sells or supplies any goods . in 
connection with his business. Any casual sale 

t- ot another kind of goods . will not make the 
seller a 'dealer' . In the present case the sale 
of machineries was not in the course of the 
.assessee's business. Admittedly they were 

. casual sales. The ·assessee was not liable to 
pay sales tax in that respect. This disposes of 
the reference in favour of the assessee." 
26. It is ·unnecessary . to say more than that 1 

would ~nhesitatingly agree with the aforesaid line of 

(1) (1968) 21 STC 454. 
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reasoning. clndeed, . to. say that there is ~ c;~eai~H 
without a business IS 1n essence a contrad1ct1on 1n 
terms and such a result can only be achieved by a 
clear 'statutory mandate or I ega! fiction . expressly 
created. That the Act of 1959 d1d not ·d1vorce the 
concept of a 'dealer' from 'business' is evident by 
reference to Section 24, 26, 27 and · 37, which· 
repeatedly refer to a deai~H _and ·his busine.ss . There · 
is thus a statutory assoc1at1on of the . bus mess and 
the dealer which seems. to pervade the Act as a twin . 
concept. . , 

27. That, without the st.atutory amendment of 
the definition of 'business', by excluding the 
profit-motive, the earlier basic concept of a dealer 
having a ' business with a view to gain .must hold the 
field seems to be evident from State of Tamil Nadu 
vs. Burmah Shell Oil_ Storage and Distributing 
Company of India Limited and ·another (supra). As 
already noticed, it was a case, inter alia, · of sares in 
canteens and expressly dealt with. two assessments , 
one before the amendment ·in the Madras General 
Sales Tax Act and the other after the amendment in . 
the relevant Act . Whilst the Government's , appeal 
before the amendment was summarily rejected in 
favour of the assessee, holding that they were not 
liable to sales-tax, the same succeeded with regard 
to the assessment subsequent to the amendment. It · 
is thus patent that the statutory amendment was the 
water shed and it was · vain to argue that these 
amendments were merely clarificatory or declaratory 
of the existing law. Similarly, in State of' Tamil Nadu 
vs . Thirumagal Mills Limited (supra) it has. been held 
that under the pre-amendment law in Madras the 
running of a f·air-price shop and a canteen busi'ness 
were not exigible to tax. The strongest case is The 
State of Gujrat vs . Vivekanand Mills (supra), where ~ 
even the sale of a consignment of Californian cotton 
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purchased for use in the textile mill, which had been 
rendered surplus, was . held to be not exigible to · 
sales tax, because the textile mill could not be held 
to be a dealer for carrying on a business in the sale 
of cotton. This was under the unamended provisions 
of the Bombay Sales Tax· Act. Similarly, in The State 
of Gujrat vs. Raipur Manufacturing Company Limited 
(supra), the sale of su rpiLis coal by a textife factory 
and 21 items of discarded and unserviceable goods 
were held to be not done in course of the busmess, 
and, therefore, not liable to sales-tax. As I have said 
earlier, it is unnecessary to multiply authorities, 
because there is a host of High Court judgments 
taking a similar view. • · 

28. To finally conclude, the answer to Question 
No. II is rendered in the negative, i.e., in favour of 
the assessee and against the Revenue, whilst 
holding that the petitioner was not a dealer under · 
Section 2 (f) of the Act in respect of the canteen 
sales, · and consequently not liable to sales tax. 

Uday Sinha, J : I agree. 
Nazir Ahmad, J: I agree. 
R.D. Question answered . 
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CIVIL WRIT JURISDICTION 

1985/January, 21. 

Before Blrendra Prasad Sinha, J. 

Sone La/ Sahni and another* 

v. 

The State of Bihar and others. 

·. Bihar Privileged Persons Homestead Tenancy 
Act, 1947 (Act IV of 1948), section 8(5) and (6) and 
Bihar Privileged Persons Homestead Tenancy Rules, 
1948, · Rule . 3, 4 and 5-person declared as 
privileged tenant- purcha granted after due enquiry 
and noti ce to parties concerned]privileged tenant 
subsequently dispossessed by some one]further 
enquiry,· whether called for. · 

Sections 8(5) and 8(6) of the Act contemplates 
a· situation when after a person having been 
declared as· · privileged · tenant has been 
dispossessed by some one. The purcha is granted 
under the Act after due enquiry and notice to the 
parties concerned and if after the grant of purcha 
and ·confirming possession of a ~ privileged tenant 
over certain land some one dispossesses a 
privi leged tenant from the land then in that situation 
no further enquiry is called for. In the. case the only 
thing .. which has to be found is about illegal 

* In the High Court of Judicature at Patna. Civil Writ 
·• Jurisdiction Case No. 553 of 1980. In the · matter of an 

application under Articles 226 and 227 of the Constitution of 
India. · 



VOL. LXIV] PATNA SERIES 1007 

possession by third person after dispossesing the 
privileged tenant. It is in that situation that Rules 3,4 
and 5 do npt mention about any application made 
under sections 8(5) and (6) of the Act. So far as the 
present case is concerned position appears to be 
that a purcha was granted to respondent no. 6 in the 
year 1970 after due enquiry and after giving notice 
and petitioner no. 1 seems to have purchased a 
litigation some times in 1979. 

· Held, therefore, that the alleged possession of 
petitioner no. 1 is clearly illegal. The law provides 
that in such a case the District Magistrate may order 
for eviction of the person illegafly occupying the 
land of the privileged tenant either on his own 
motion or on an application made in that behalf after 
making such enquiry as he deems fit. , 

. Hirata/ Vishwakarma v. Vishwanath Sah and 
.ors.(1) 

. · ~hagsaran Rai v. The State of Bihar ·and 
ors. (2)-distinguished. 

Application under Articles 226 and· 227 of the 
Constitution of India. · · . . 

· ·The facts of the case material to this report are 
set .out in the judgment of Birendra Pd. Sinha, J . 
. ' Mr . . Aftab A/am, Senior Advocate for the 
petitioner _ 

Mr. S. Hoi:Ja, SUJ.nding counsel Ill with Mr. 
M.K.Jha, Jr. counsel to standing Counsel Ill for the 
State.· 

Bire.ndra Prasad Sinha J. This is an 
application under Articles 22·6 and 227 · of ·the 
Constitution of India in which a prayer has been 
made for issuance of a writ of certiorary quashing 

(1) (1978) BBCJ 623 
(2) (1979) BBCJ 136. 
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Annexure-1 dated 9.11 .1979 . . Annexure-1 is a letter 
by the District Magistrate, Muzaffar pur to the Block 
Development Officer, Gaighat directing him to give 
v.acant possession of plot nos. 467 and 468 area 11 
decimals with the help of armed force after removing 
the petitioners who wer.e found illegally occupying 7 
decimals of land. · · 

2. These plots originally ·belonged to one 
Shambhal Laheri, who was the recorded tenant in 
the cadastral survey khatian. It is stated in· the 
petition that one Jamuna Singh the ancestor and 
predecessor-in-interest of petitioner no. 2 purchased 
the said lands from Shambhal Laheri. Jamuna Singh 
and Jageshwar Singh, father of petitioner no. 2. It is 
further stated that by a family partition between the 
two brother plot no. 467 fell . in the share of 
Jageshwar Singh. On the death of Jageshwar Singh 
petitioner no. 2 Awadheshwar Singh is said to have 
carne in possession over the said plot. On 18.1.1979 
petitioner no. 1 claims to have purchased the said 
plot from petitioner no. 2 and further claims . to have 
constructed -his residential house. The petitioners' 
case is that they had no knowledge about any 
proceeding -under the Bihar Privileged Persons 
Homestead Tenancy Act, 1947 (he-reinafter -referred 
to as the Act} or under the consolidation proceeding 
in respect of plot no. 467 . It is further stated that 
r~spondent no. 5 fraudutantly obtained some order 
w1th respect to plot no. 467 and moved the District 
Magistrate for possession over the same and the 
District Magistrate without any authority of law 
passed the impugned order. 

·3. A counter affidavit has been filed · on behalf 
of respondents 1 to 4, the State ·of Bihar and its 

· officers. In the counter . affidavit statements made in 
paragraph 1 have been denied. It has been stated in 
paragraph 4 that respondent no. 4 Sharda Devi wife 
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of Dilawar Baitha is the owner of plot no. 467 area 7 
decimals and plot no. 468 area 4 decimals, who has 

. constructed a house. over plot no. 468 and is living 
there. It is further stated that in plot no. 467 area 7 
decimals respondent no. 6 has her Bari Sahan and 
court-yard etc. Both the plots are amalgamated. It is 
then stated that 'Purcha was granted in the name of 
respondent no. 6 in the year 1970. The Bloc~ 
Development Officer made a spot enquiry to verify 
the possession and possession of respondent no. 6 
was conHrmed vide enquiry report dated 5.8.1979." 
In paragraph 6 it has been stated that in the 
Consolidation proceeding a direction has been given 
to enter the name of Dilawar Baitha, husband of 
respondent no, 6 in respect of plot no. 467 as will 

·appear from Annexure-A to the counter-affidavit . . In 
paragraph 7 of the counter affidavit it has been 
stated · that writ petitioner no. 1 Sane Lal Sahni 
purchased 5 decimals of land from petitioner ne.2 
without th~ permission of the consolidation officer 
and on that ground the purchase was null and void . 
The petitioner's . possession over the plots in 
question · has qeen denied and it ~as been further 
stated that. purcha was issued. rn the name of 
respondent no. 6 under the Privileged persons 
Homestead Tenancy Act in respect of the disputed 
plot after due notice . to the persons concerned by 

·. the authorities. 1.t is further stated in the counter 
affidavit that after the purcha· was . granted the 

. petitioners have illegally occupied some portions of 
the disputed plots and in such a situation the · 
District Magistrate had to direct the concerned 
authorities to get the illegal occupation vacated. 

4. · Learned counsel for the petitioners · has 
submitted that before passinQ the impugned order 
and directing the · authoritres to remove the 
petitioners from the plots in question, the protedure 
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laid down in Rule 5 of the Bihar Privileged Persons 
Homestead Tenancy Rules, 1948 (hereinafter 
referred to as the Rules) should have been followed . 
His submission is that no enquiry as contempla~ed 
under rule 5 of the Rules was made nor any not1ce 
was given to the petitioners · before passing the 
impugned order. · · · · . · · 

5. Section 5 of the Act provides that if any 
privileged tenant has been ejected by his land lord 
from his homestead or any part thereof with in one 
year before the date of commencement of the Act 
otherwise than in due course of law, the privileged ' 
tenant may apply to the collector for restoration of 
his possession over the homestead or part thereof 
from· which he has been ejected. Admittedly 'this · · 

. section does not apply to the facts of this case. 
Sectiot'l 8 of the Act enumerates the grounds on 
which a privileged tenant may be ejected. Sections ' 
(1) provides the ~rounds on which the privileged 
tenant shall be l1able for ejectment. Under sub
section (3) of section 8 the Collector shall make 
.such enquiry as he thinks fit on receipt of an 
application under the first proviso to sub-section ('1) 
or· may reject the application or . grant it either 
un·conditionally or subject to condition as may 
appear to him just and proper. Then comes sections 
(5) and 8 (6) of the Act on which reliance has . been 
placed by the learned· counsel · for the petitioners. 
They read as under: · · 

"8(5) If a privileged tenant has been 
ejected by his landlord from his homestead or· 
any part thereof, otherwise than in accordance . 
with the provision contained in sub-section (1), 
then the tenant may apply to the Collector for 
restoration of h1s possession over the' 
homestead or part thereof, from wh ich he has 
been so ejected. 
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8(6) The Collector may, on rec.eipt of an 
application under sub- section {5) or on his 
own motion, after making such enquiry as he 
deems fit, order that the privileged tenant shall 
be put in possession of the homestead or part 
thereof from which he has been so ejected . 

These two sub-sections contemplate the situation 
where a privileged tenant has been ejected by his 
landlord ·otherwise than the provisions contained in 
sub-section {1 ). In that case a tenant, that is to 
say, the privileged tenant may apply to the 
Collector for restoration of his possess1on over the 
homestead or part thereof and on receipt of such 
an application under sub- section (5) the Collector · 
after making such enquiry ·as he deems fit · order 
that the privileged tenant may be put in possession. 
It was submitted that in case of an application 
under sub-section (5) of section . 8 of the Act also 
the . procedure laid down under Rule 5 shall have to 
be followed. It is not possible to accept this 
argument made by the learned counsel. Rule 3(a) of 
the Rules provides that an application to be made 
by a pr.ivileged tenant under sub-section (1) of 

. section 5 shall be in· Form A. Rule 3{b) provides 
that an application to be made either by a landlord 
or· by a privileged tenant under sub-section (1) of 
section 6 for fa1r and equitable rent for the holding, 
shall be made in Form B: Rule 3(c) provides that an 
application to be made by a landlord under the first 
proviso to sub-section ·(1) of section 3 for ejectment 
of the privileged tenant shall be Form C Rule 3(d) 
provides. that an application to be made by a 
mortgagor under sub- section (1) of section 13 for 
ejectment of the mortgagee shall be in Form D· and 
Rule 3(e) provides that an application to be made 
under sub-section {1) of section 15 for ejecting a · 
transferee shall be in Form E. In the present case 
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Rule 3 has no application inasmuch as no 
application was made under sectic:ms 5(1 ). 6_(1) 
proviso to sub-section (1) of sectron · 8, · sectron 
13(1) or section 15(1) of the Act. If any application 
is made under the provisions mentioned under Rule 
3 then on receipt of such application, it is provided 
under ~ule 3 that on receipt of ·such .application, it 
is provrded under Rule 4, that the Collector .shall . 
start a proceeding under the ·relevant sections to 
which . the application · relates · and deal with the 
same in the . manner· provided for the land .reven.ue 
cases. It is then that under Rule 5 the Collector 
shall either himself make local enquiry or have such . 
enquiry · made by any responsible officer .not below 
the .rank of a crrcle inspector or Welfare . lnsp'ector 
and satisfy himself as to the correctness or 
otherwise of the contents of such application. It is 
further provided that in any such enquiry notice will 
be issued to all . the interested parties. The 
submission · of the learned counsel is that Rule 4 
and 5 of · the Rules are different and · the local 
enquiry contemplated under Rule 5 is not 
connected with any application mentioned in Rule 3. 
The argument · is devoid of any substance. Had it 
been so, Rule 3 would have mentioned about the 
applications to be made under section 8(5) and 8(6) 
in Rule 3 is quite logical. Sections 8(5) and 8(6) 
·contemplate a situation ·when after · a person having 
been declared as privileged tenant has been 
dispossessed by some one . The purcha is granted 
under the Act after due enquiry and . notice to the 
parties concerned and if after the grant of Purcha 
and confirming possession .of a privileged tenant 
ov.e~ certain land some one dispossesses a 
prrvrleged tenant from . that land then in ·that 
·situation no further enquiry is called for. In that 
case the only thing whi_ch has to be found is about 
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illegal possession · by a third person after 
dispossessing the privileged tenant. it is in that 
situation that Rules 3,4 and 5 do not mention about 
any application made under sections 8(5) and 8(6) 
of the Act. So far the present case is concerned 
position appears to be that a Purcha was granted 
to respondent no. 6 in the year 1970 after due 
enquiry and after givin~ notice to the husband of 
respondent no. 6 . Petit1oner no. 1 seems to have 
purchased a ·litigation sometimes in the year 1979, 
therefore, his aneged possession is clearly illegal. 
The law provides that in such a case District 
Magistrate may order for eviction of the person 
illegally occupying the land of the privileged tenant 
either on his own motion or on an application made 
in that behalf after making such enquiry as he 
deems fit. That is what the District Magistrate has 
done by passing the order in Annexure-1. 

6. Learned counsel for the petitioner has relied 
upon two decisions of thi? court in Hiralal 
Vishwakarma vs. Vishwanath Sah and others (1) and 
in the case of Bhagsaran Rai v. The State of Bihar 
and others (2) . None of these decision are relevant 
for the purpose of decision of this case. Facts are 
entirely different. In the case of Hiralal Vishwakarma 
(supra) the prayer was to quash an order declaring 
a person to be a privileged tenant. In that it was 
h.eld· that an enquiry should have . been made either 
by the Collector or by a responsible officer before 
declaring a person to be a privileged tenant. An 
enquiry made by the Karamchari was not sufficient. 
This cas~ has absolutely no relevance to the facts of 
the· present case. In the case of Bhagsaran · Rai 
(supra) no proceeding seems to have been initiated 

(1) (1978) BBCJ 623 
"(2) (1979) BLJR 136. 
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under the Act and the parties including the 
petitioners were not noticed. The order had been 
passed without initiation of any proceeding. This . 
case has . also no application to the facts and 
circumstances of the present case. 

7. I do not find any illegality in the order made 
in Annexure 1. The District Magistrate was 
completely justified in ordering the eviction . of the 
petitioners from the plots in · question. Petitioner no. 
1, in my opinion, has only purchased a bundle of 
litigation from petitioner no. 2 and his conduct is not 
bonafide. I do not see ariy reason to interfere with 
the impugned order. The result ·is that this · 
application fails and is dismissed but without costs . 

M.K.C. Application dismissed. 
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CIVIL WRIT JURISDICTION 

1985/January, 22. 

Before S.S.S~ndhwalla, C.J. and 
S.K.Choudhuri, J. 

Smt. Priyambada Devi and another.* 

v. 

1015 

The Additional Member, Board of Revenue, Bihar, 
Patna & ors. 

. Bihar Land Reforms (Fixation of · Ceiling Area 
and Acquisition of Surplus Land) Act, 1961 (Act 12 
of 1962), · section 16(3)-deed of gift, whether 
excluded from the perview of section 16(3)- deed of 
gift challenged as sham and farzi transaction
effect of- Second transfer not a sham and farzi 
transaction- second transferee added as a party 
beyond period of limitation neither an adjacent 
rawat nor co-sharer- question of limitation, whether 
relevant . to decide as to whether decision can be 
giv~n in favour pf pre-emptor-pre-emptor when 
entttled to succeed. · . · 

. A deed of gift is excluded from the p_erview of 
section 16 (3) of fhe Act. If, however, such a deed of 
gift is challenged as a sham and farzi transaction 
and the authority under the Act finds the allegation 
to be correct, then for all practical purposes the 

* . Civil Writ Jurisdiction Case No. 3547 of 1979. In the matter 
of an application under Articles 226 and 227 of the 
Constitution of India. 
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said deed of gift would be a document nonest in the 
eye of law and the pre-emption appli_cation would in 
such a case proceed against the original purchaser. 
In the instant case unfortunately for the. pre-emptor 
he has not alleged sham and farzi nature of the 
deed of gift. It has, therefore, to be taken as a fact 
that the said document if executed and registered in 
conformity with law would be a valid document and 
for such a document the · legislature has mandated 
exclusion of the applicability of section 16(3) of Act. 

Held, therefore, that in the il)stant case the 
order of· the Land Reforms Deputy Collector allowing 
the application for pre-emption filed under section 
16(3) and the appellate and revisional ord.er 
dismissing the appeal · ahd revision respectively are 
.all illegal and liable to be set aside. 

Where the second transfer is found to be not a 
sham and farzi transaction and· the · second 
tran·sferee, who has been added as a party beyond 
the period of limitation counted from the .date of 
registration of the second transfer deed, is found to 
.be not an adjacent raiyat or co-sherer, but the 
pre-emptor establishes that ·he is an adjacent raiyat 
and entitled to be pre-empted; ·· · 
. Held, further, that it is in such a case that the· 

question of limitation may be relevant to decide as 
.·.to whether a decision can be given in favour of the 

pre-emptor or that the applicatio.n for pre-emption· 
would not succeed because of the bar of limitation. 
The . pre-emptor in such a case would be entitled to 
succeed. only when the ~econd. lr.ansferee has been 
added m the proceedtng w1thtn the prescribed 
period of limitation counted from the date of 
registration of the second tr.ansfer deed and ·the 
application for pre-emption having fulfilled · all the 
conditions laid down in the Act and the Rules made 
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thereunder in relation to the second transfer-deed. 
i Case laws discussed. · 

Application under Articles 226 and 227 of the 
·constitution of India. 

. The ·facts of the case material to this rteport are 
set _out in the judgment of S.K.Choudhuri, J. . 

Mrs. Gyan Sudha Mishra and Mrs. Mridula 
Mishra for the petitioner 

None for the respondent. . · · 
S.K.Choudhuri, J. - This writ application has 

bee.n filed under Articles 226 and 227 of the 
Constitution of India challenging the orders 

. contained in Annexure, 1, 2 and 3. 
Annexure-1 is the order of the Land Reforms 

Deputy Collector, Bhagalpur (respondent no.3 dated 
19th June, 1976 allowing the application for 
pre-emption filed under Section 1"6(3) of the Bihar 
Land Reforms (Fixation of Ceiling Area & Acquisition 
of Surplus Land) Act, 1961 (hereinafter called 'the 
'Act'), Annexure-2 is the appellate order dated 
18.4.1978 ·passed by the Additional Collector; 
Bhagalpur (respondent no. 2) dismissing the appeal 
filed by the petitioners and Annexi.Jre-3 is the order 
of the Additional Member Board of Revenue dated 
11.4.1979 dismissing the revision application. 
Hence, the P..resent ymt application has been filed. · 

. . 2. For proper appreciation of the points raised 
in this writ . application, it is necessary to State here 
the relevant facts. . 

Petitioner no. 1 purchased 00.13 decimals of 
land appertaining to . old khata no. 232, khera no. 
509 (new kh.ata no. 1013, plot no. 944) of village 
Gob.rain, Police station Shahkund district Bhagalpur 
under a sale-deed executed on 19th June, 1974 and 

. registered on. 16th July 1974. Respondent no. 4 
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Jag dish Prasad Sukla. filed an application for 
pre-emption under Sect1on 16(3) of the Act ~n 7th 
August, 1974 claiming. himse!f tc;> be. an .a.dJacent 
raiyat. Petitioner no. 1 f1led ObJeCtiOn d1sclosmg that 
she had ceased to have any interest in the property 
in question as she has gifted the property to her 
daughter (petitioner no.2). She also alleged that the 
pre-emptor was not an adjacent raiyat. It is not 
disputed that petitioner no. 1 has gifted the property 
to petitioner no. 2 as .disclosed in the objection 
petition filed by petitioner no. 1. This deed of gift 
was executed on .26. 7.197 4 and registered on 
12.10.1974. . 

3. ·The Land Reforms . Deputy Collector 
dismissed the pre-emption application by his order 
dated 19th May, 1975 on the ground that the donee 
had not been mad~ a party and, therefore, the pre
emption · application was not maintainable. He, · 
however, observed that the pre-emptor may file a · 
fresh application after impleading the donee ·as . a 
party. There was an appeal against the said order by 
respondent no.4 and the Additional Collector 
remandeod the case to the Land ·Reforms . Deputy 
Collector and directed him to add the donee as a 
party in the case and thereafter proceed in 
accordance with law. This order is dated 5.6.1975 as 
contained ·in Annexure- 5. Thereafter the Land 
Reforms Deputy Collector passed a fresh order after · 
h~aring the parties on 16.6.1976 (Annexure-.1 ). By 
the . fre_sh order . ~e allowed the· pre-emption 
application about wh1ch I have already stated above 
·and the appellate authority and the revisional 
authority dismissed the appeal and revision under 
Annexure 2 and 3, .respectively. · 

4. Mrs. Gyan Sudha Mishra, learned Counsel in 
support of this application contended that the order 
contained in Annexure-1 · passed by the Land 
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Reforms Deputy Collector and the appellate and the 
revisional orders passed by respondents nos. 2 and 
1, respectively affirming the same are illegal as 
Section 16(3) of the Act has no application to a 
deed of gift executed before the application for 
pre-emption was filed and though registered during 
the pendency of the proceeding under the Act. She 
further contended .that there was no allegation that 
the gift in question executed by petitioner no. 1 in 
favour of petitioner no. 2 · was a sham and farzi 
transaction and, therefore, also Section 16(3) has · 
no application. Her further contention was that 
petitioner no. 2 was added in the proceeding after 
the appeal from the original order was allowed under 
Annexure-5. dated 5.6.1975 with a direction to 
respondent no. 3 to add petitioner no.2 as a party to 
the proceeding and decide the case afresh in 
·accordance witfl law. Thus the addition, according to 
the learned Counsel, being much beyond the period of 
limitation, the application for pre-emption should not 
have been allowed by the authorities under the Act. · 

5. In support of . her contention learned 
Counsel cited two Bench decisions of this Court in 
Smt. Sudama . Devi and others vs. Rajendra Singh 
and others (1) and Abdullah Mian vs. Jodha Raut & 
others (2). 

· · · In Abdullah Mian 's 'case (supra) the facts were 
·quite distinguishable. it is a case where the second 
transfer was complete in all respects before an 
application under Section 16(3) of the Act was filed. 
Therefore, it is a case which comes within the first 
category of cases as stated in Ramchandra Yadav v. 
Anutha Yadav & others (3) which is again a Bench . . 

(1) (1973) AIR (Pat.)199 
(2) (1976) BBCJ 649 · 
(3) (1971) BLJR 994. 
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decision of this Court . . This later Bench decision has 
pointed out three categories of cases while dealing 
with the applicability of Section 16(3) of the . Act. The 
first category. of cases are the cases where the 
second transfer deed has become complete in all 
respects before filing ·the application under Section 
16(3) of the Act: In such a case the . pre-emptor 
could not be permitted to ignore the ·second transfer 
deed and file an application for pre-emption against 
the first transfer deed. The second category of 
cases are the cases where the second transfer deed 
has been executed and . registered after the filing of 
the application under Section ·16(3) of the Act. In 
that case the second transfer-deed would be hit by 
the doctrine of lis pendence and the third category · 
of cases are the .cases where the execution of the 
second transfer deed has been made before the 
filing of an application under Section 16(3) of the 
Act, but reg1st~red thereafter. T_his· dec1sion of 
Ramchandra Yadav's case (supra)" was a case of 
third category, namely, that the second transfer 
deed was executed before the application was filed 
under Section. 16(3} of the Act, but registered durlng 
the pende!lCY of the pre-emption proceeding, and 
the allegation of. the pre-emptor was that the second 
transfer deed was sham and farzi. It" is under these 
circumstances and, in my opinionj rightly the second 
transfe_r-ee was allowed to b~ made a party as the 
allegat.1on of sham and farz1 nature of the second 
transfer deed can only· be , decided in presence ,.of 
the. s~cond tran~feree ~h~m the High Court wh1le · 
dec1dmg the wnt application directed him to be 
added as a party to the pre·- emption proceeding 
and remanded the case to the lowest authority to 
decide . the same afresh, in accordance with law . . I 
may stat.e here that Ramchandra Yadav's case was 
not1ced m a latter Bench decision of this Court in 
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Smt. Sudama Devi's case (supra) in which there is 
elaborate discussion of that case . The two writ 
applications considered in Smt. Sudama Devi's case 
(supra) were again the cases of the third category 
as laid down in · Ramchandra Yadav's case (supra) 
inasmuch as the second transfer deeds though 
executed . before, but registered after the 
applications under Section 16(3} of · the Act were 
filed. There also the second sale- . deeds were 
alleged to be farzi and sham. It, however~ goes 
without.' saying that if the authority concerned under 
the Act decides the allegations o( sham and farzi 
nature of the second sale-deeds as incorrect, then 
th.e pre-emption application· would fail, as the title 
under the second transfer-deeds on registration of 
the documents would relate back to the date of the 
execution of these documents. 

A question may still arise as to what would 
happen in a case where the second transfer is found· 
to · be not a sham. and farzi transaction and the 
second transferee·, who has· been added as a party 
beyond . the period of limitation counted lrom the 
date of registration of the second transfer d~ed , is 
found to be not an adjacen~ raiyat or co-sharer, but 
the pre-emptor establishes that he is an adjacent 
raiyat and entitled to be pre-empted. It is in such a 
case that the question of limitation may be relevant 
to decide as to whether a decision can be given in 
favour of . the pr~-emptor or that the application for 
pre-emption would not succeed · bepause of the bar 
of limitation. The pre-emptor in such a case wou ld, 
in my opinion; be entitled to succeed only when the 
second transferee has been added in the proceeding 
within the prescribed period of limitation counted 
from the date of registration of the second transfer 
deed, and the . application for pre-emption having 
fulfilled all the conditions laid down in that Act ana 
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the Rules made thereunder in relation to the second 
transfer-deed. ·. 

6. In view of the discussions made above, it' is 
manifest that the present case under consideration 
in this writ app-lication is a case of the third category 
as aforesaid. · 

7. As already stated above the second ·transfer 
. deed in the present case is not a sale-deed , but a . 

deed of gift and on its registration it would .be an 
operative document frG>m th.e date of execution, 
which is a date prior to the filing of the pre-emption 
application. That bein9 so, the explanation to 
Section 16(1) of the Act IS attracted. Under it a deed · 
of gift has been excluded and would not amount to 
'transfer' . for the purpose of Section 16 of the Act. 
The Explanation .to Section 16(1) · of the Act reads 
thus :- · . · . · · · 

"For the purposes of · this section · 
'transfer' does not include inherita.nce, 
bequest br gift." . · 

In view- of this exclusion under the : Explanation 
aforesaid, a deed of gift is excluded from the · 
perview of. Section 16(3) of the Act. If, however, 
such a deed of gift would have been challenged as 
a sham and farzi transaction and the authority 
under the Act would ·have found the allegation . to be 
correct, then for all practi.cal purposes' the said 
deed of gift would be a document . nonest in the eye 
of law and the pre-emption . application would in 
such a case proceed against the original purchaser. 
But here unfortunately for the pre-emptor he has 
not alleged the sham and farzi nature of the deed 
of gift. It has, therefore, to be taken as a fact that 
the said document ·if executed and registered in 
conformity with law would be a valid document and 
tor such a document the legislature has mandated ~ 
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exclusion of the applicability of Section 16(3) of the 
Act. This - conclusion does not require support of 

. any decision as the section itself is · clear and 
explicit. In view of this . exclusion it has to be held 

· that the order of the Land ~Reforms Deputy Collector 
and the appellate as also the revisional orpers are 
all ille~Jal and liable to be set aside. Those 
authorities should have held that the deed of g ift 
not having been challenged as .a sham and farzi 
document, the pre- emption application under 
Section 16(3) of the Act was not mamtainable. 

So far as the point of limitation raised by 
learned Counsel for the petitioners is concerned, 1t 
would . not arise in the present case in view of the 
conclusion arrived at ·above, namely, that Section 
16(3) of the Act has no application to the deed of 
gift under consideration. 

8. In the result , the appl ication is allowed and 
the orders contained in Annexure 1, 2 and 3 are 
hereby quashed . In the circumstances of .the case, 
there will be no order a·s to costs . . 

S.S.Sandhawalia, C.J. - I agree. 
M.K.C. · Application allowed. 
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CIVIL WRIT JURISDICTION 

. 1985/January, 29 . .. 
\ ' 

Before HarLLal Agrawal, J . 

. Baidya Nath Prasad Sah. * 

V. 
. . 

Presiding Officer, Industrial Tribunal Patna and ors. · 
I o 0 J ' 

Bihar Shops and Establishments Act, 1953 (Act 
VIII of 1954), section 28(7) and (9) ""7" Scope and 

· applicability of- appeal tiled under section 28{7), 
whether can , be dismissed for default-authority 
appointed under .section 28(9)- powers conferre-d 
upon- general provisions contained in the Code · of 
Civil Procedure- applicability of- Code of . Civil 
Procedure, 1908 (Act V of 1908) order-XU, rule 17. 

Sub-section (9) of section 28 ·of the ' Bihar 
Shops and Establishments Act, while conferring 
certain powers on the authority appointed under this 
section prescribes that they have all the powers of 
the civil court, but the ·general power is 
circumscribed by the subsequent ?ddition that those 
powers will be · confined only for the purpose· of 

. taking evidence and for enforcing the attendance of 
witnesses and compelling production ,of documents. 
The general provision of the Code of Civil Procedure 
as . such have not been made applicable; , · 

Held,· t.herefore, that . in the absence of any 
* Civil Writ Jurisdiction Case No. 582 of 1979. In the matter Qf 

an application under Articles 226 and 227 of the Constitution 
of India. 
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:specific provis ion in the Special Act for dismissing 
an 'appeal for default as contained in rule 17 of 
order XLI of t he Code of Civil Procedure when the 
party concerned is absent the appeal should not be 
d ismissed · for default. The Legislature . h.as not 
intended/ for dismissal of the appeal for default and 
the appeal of the pet i t ioner in the instant case 
should have been d isposed on mertis . · 

Jamait Ram Puraswami and others · v. Shri 
H.G .-Shukla & Ors. (1) and Shyam Deo Pandey and 
Ors. v. The State of Bthar (2)-relied on . 

· • Application under Articles 226 and 227 of the 
Constitution of India. 

The facts of the case material to this report are 
set out in the judgment of Hari Lal Agrawal , J . 

Mr. Bishwanath Prasad for the petitioner 

·tO 3 . 
Mr. Banwari Sharma for the respondent no. 1 

Mr. Mithte'sh Kumar Khare for the respondent 
no.4. 

Hari Lal Agrawal, J . - In this application under 
Articles 226 and 227 of the Constitution of _India , the 
point involved ·is as to whether the Industrial 

·Tribunal , Patna, was right in d ismissin-g . for default · 
the ap'peal of the petitioner filed under section 28(7) 
of the. Bihar Shops & EstaQii~hments Act,. 1953. 

2 . Hazari Lal Gupta, respondent .no. 4, f i led an 
application· before the Assistant Commissioner of 
Labour, respondent no .2, ·claiming a sum of As. 

'2 ,100/- as arrears of wages from 1.11 .65 to 31 .5 .66 . 
and. another sum of As . 2, 260/- as other benefits , 
e.g. , overtime , wages torr leave etc. , (vide . his claim 
peti tion Annexu re ·1). tota ll ing As . 4 ,360/-. _The 

(1 ){1977) LIC 1499 
(2) (1,971) sc 1606 . . 
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respondent no. ·2, -however, allowed all the claims 
except a compensation ·of Rs. 500/- vide his 
judgment dated 9 .12. 77 {Annexu-re 4) . 

The petitioner filed · an appeal before 
respondent no. 1. On 27 .9.1978 ·he had filed a 
pet1tion for adjournmen.t before the appellate 
authority, but for the reasons stated in his order 
(Annexure 6) that sufficient time ·had been allowed to 
the petitioner and the. date for . hearing was 
peremptory, he rejected the said application ·and 
dismissed the appeal for default. · 

3. It has be.em argued by learned Advocate for 
the petitioner that in the .absence of any provision 
for dismissing the appeal for default, in the Shops 
Act, the respondent no. 1 was not justified in 
dismissing it for default and that he should have 
disposed of the . appeal on merits even in th'e 
absence df the petitioner. The provision of appeal is 
contained in sub-section (7) of section· 28 of the 
Shops Act which reads as follows: · . 

. "An appeal against an or,der dismissing 
either wholly or in part an application made 
under sub-section {1) or against a direction 
ma9e under sub-section (2) or sub-section (3) 
may be preferred .in such manner, with in such 
time and .to · such ·authority as may be 
prescr:ibed and such authority shall consider 
and d1spose -of such appeals in the prescribed 
manner." . · . 

· The relevant rule framed under the Act regarding 
appeal reads as follows: , 

. "24. (1) The. · Appellate Authority · after 
heanng the part1es and after making such 
further · enquiry, if .. any, as it may deem 
n~ces.sary, . may CC?nf!rm, vary or set aside the 
d1rect1on from wh1ch the appeal is preferred, 
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and shall· record an order accordingly with · 
reasons therefor. The orders so passed shall 
be communicated to the parties without delay." 

No other provision appears to be there either in the 
Act or in the Rules dealing with appeal. . . , 

4 . After examining· the scheme of the Act ... and 
the Rules and giving my ·anxious consideration .to 
the point raised. by tne learned Advocate, I find that 
h!s contention has got substance and must be 
accepted. I may usefully refer to a Bench Decision 
of the Allahabad High Court in the case of Jamait 
Ram Puraswami and others v. Shri H.G. Shukla and 
others (1). There the appeal was filed under section 
17 of the Payment of Wages Act, which was similarly 
dismissed for default of the appellant by the learnea 
D.istrict Judge and then an application under Article 
226 of the Constitution was filed before the Lucknow 
Bench .- It was · held that there were nd spe.cific 
provisions fn the special Act for dismissing an 
appeal for default like that contained in Order XLI of 
the Code of Civil Procedure and, therefore , the 
appeal had to be decided on merits even when the 
party concerned had failed to appear. · 

5. I may take support also from the case of 
Shyam Deo Pandey an,d others v. The State of Bihar 
(2) i'n this connection, where the Supreme Court 
dialing with the dismissal of a criminal appeal, have 
observed that perusal of record of a particular case 
and giving indication of such perusal in the order 

. and judgment is a must before dismissing an arpeal 
which has been admitted and notice whereo has 
been issued on the ground of non-appearance of the 
appellant. and his pleader. · - . . 

(1) . (1977) LJC 1199 
(2) (1971) AIR. (SC) 1606. 
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. . 6. Sub-section (9) of the aforesaid section ~8, 
while conferring certain power~ on the author1ty 
appointed under this · section, prescribe·s that they 
have all the powers of the Civil Court, but the 
general power is circumscribed by 'the . subs!3quent 
addition that·those powers will be confined only for 
the purpose of taking· evidence and for enforcing the 
attendance of witnesses and compelling production 
of documents. The general provisions of the ·Code of. 

· Civil Procedure as such have not been made 
applicable . and, therefore, in the absence of any 
specific ·provision in the special Act for dismissing 
.an appeal for default ?S I contained in rule 17 of 
Order XLI of the ~ode when the party concerned is 
absent , the appe_al shoul,d not be dismissed for 
default. The Legislature, therefpre, has not intended 
for dismissal. · of . the' appeal for .default and the 
appeal. of.. the petitioner should have been disposed. 
of on mer1ts. . 

7. I would accordingly allow·· this application, 
set 1 aside the judgment of respondent no. 1 · 
·contained in Annexure 6 and remit the matter. back 
to him for fresh disposal on merits. Since the matter 
is going back, respondent no.1 will be well advised 
to give an opportunity to both the parties to appear. 
before. ·him and !Jlake their submissions . In' order to 

. '8.Void further delay, I . direct both the parties to 
~ppear before him on· 17.2.85 with a . copy of this 
JUdgment1 who will then fix a date for hearing of the 
appeal 1n their presence according to ·their 
convenience. In the circumstances however I shall 
make no order as to costs. ., ' ' .. 
· M .. K.C. Applica!ion aliowed. 
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- REVISIONAL CIVIL 

· 1985/February, 8. 
I· 

Before S.S. sa·ndhawalia, C.J. and Lalit Mohan 
·Sharma, J. 

Smt. Bidhotama De vi.* 

v. 

Shri •Deoki Sao and another. 

Bihar Buildings (Lease, Rent and Eviction) 
Control _Act, 1977 (Act 16 of 1977), Section 13-
Scope and . applicability of- fixation of fair 
rent- tenant, whether can be directed to · deposit 
rent under section 13 at a .rate at which it was last 
paid. · 

Where a suit is filed for eviction of the 'tenant 
on the ground that there has been default in 
payment of rent and also that the tenant has sublet 
the premises and the landlord makes an application 
under section 13 tor a direction to the tenant to 
deposit the arrears of .rent at a particular rate and 
the tenant denied the liability to deposit the rent at 
that rate on the ground that the authority under the 
Act had determined the fair rent; . · 

Held, that even in cases where fair rent is 
·fixed, the tenant will have to deposit the rent at rate 
at which, as matter of fact, it was last paid. 

• Civil Revision No. 1774 of 1980. Against the order dated 
·. 3 .10.80, passed by Smt. Rek~a Kumari, Execution Munsif at 

Patna. 



1030 THE INDIAN LAW REPORTS [VOL. LXIV 

N.M. Verma v. U.N.Singh (1)-relied on . 
Application by the tenant defendant. 
The facts of the case material to this report are 

set out in the judgment of Lalit~M6han Sharma, J. 
· M/s. R.S.Chatteijee, . Suresh Chandra Prasad 

and Manvendra Roy for the petitioner. 
. Mr. Ashutosh Jha for the opposite party. 

Lalit Mohan Sharma, J . - The point to be 
decided in this case is whether on the fixation of fair 
rent of a building under the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1977 the tenant can 
be directed to · deposit rent under section 13 
(corresponding to section 15 of the present Act) of 
the Act in a pending suit at the rate he has been 
paying or whether the Court has no jurisdiction to 
order deposit at a rate higher then the fair r~nt. . 

2 . . A portion of a building in Gaya town 
belonging to the- pl~i~tiff- opposite t>ar.ty n_o.1 was 
let out t o the pet1t1oner. · The plamt1ff f1led the 
present suit out of which this application in revision 
arises in May, 1979 for eviction of the defendants on · 
the ground that there was default in ·payment of rent 
since November, ' 1976 . and that the 
petitioner-defendant no. 1 had sublet the promises 
to th_e opposite party ~o. 2. The defen~ant · made an 
appl1cat1on under sect1on 13 of the B1har Buildings 
(Lease, Rent and Eviction) · Control Act 1977 for a 
direction to the tenant to deposit the arrears of rent 
at the rate of Rs ._ 60/'- and to go·. on depositing . the 
future r~t:~t by the ~5th day_ of .t~e succeeding month . 
The pet1t1oner den1ed the l1ab1l1ty.to deposit the rent 
at the rate cl?il"!led on the ground . that the authority 
under the Bu1ldmgs Contror Act had determined the 
fair rent af ·. Rs .9/- per month. Overruling this 

(1) (1977) BBCJ 662. 
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objection, the Court below has allowed the prayer of 
the plaintiff by the impugned order. . 

3. The case was earlier listed before me sitting 
singly when I re,ferreq it for hearing before a Division 
Benc.h . · 

4. It has been contended by Mr: 
R.S.Chatterjee, appearing in support of the 
application that in v1ew of the fair rent having been 
fixed in this case at Bs.9/- per month, the petitioner 
cannot be asked to pay to the plaintiff-landlurd the 
rent at a higher rate. This argument, to my mind, 
cannot be accepted in face of the deCision of the 
Full Bench in N.M . .Verma vs. U:N.Singh (1). 

· 5. In N.M. Verma's case, the petitioner was 
inducted as a tenant in the building in question on a 
monthly rental of Rs. 160/- which was later 
enhanced to Rs. 200/- per month. Relying on the 
provisions of section 4 of the Buildings Control Act, 

. the petitioner in that case contended that the 
enhancement in- the rent was . illegal ·and the 
petitioner, therefore, could not be directed to 
deposit the higher amount which was not lawfully 
payable. The argument ·was overruled and it was 
held that Section . 11 A of the earlier Act 
(corresponding 1o Section 13 of 1977 Act) required 
the tenant to deposit the rent -at a rate at which it 
was last paid. If the rent has been actually paid by 

· the tenant and received by the landlord at a 
particular rate, the same has to be accepted for the 
limited purpose of the section. It has pointed out 
that an order to that effect was interim in nature 
subj'ect to the equities between the parties to be 
tina ly settled at the time of disposal of the suit. 

· Deposit of the rent by ·the tenant in the suit under 
. this , section is not tantamount to_ payment to the 

(1) (1977) BBCJ 6.62. 
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landlord and the landlord, therefore, has not been · 
given an unqualifi'ed r ight to withdraw the deposited 
money during the pendency of the litigation. On an 
application for that purpose, the Court has. to pass 
fresh orders and, for that purpose , the Court may in 
the discretion .allow only part ial withdrawal in a case 
where fair rent is fixed. Although .on the facts, the 
present case is not idEH1tical to the Full Bench case, 
the observation in paragraph 8 of the judgment · are 
fully applicable. It must, therefore, be he ld that even 
in cases where fair rent is fixed, the tenant will have 

.to deposit t-he rent at a rate at which, as· a matter of 
fact, it was last paid. In the present case, ' the 
learned Munsif has recorded a finding that the rent 
was last paid at the .rate of · Rs. 60/- and not at the 
rate of Rs. 9/- . In that' view, the order under revision 
appe·ars to have been correctly passed . · 

. . 6. ·In the /e~ult, this civil · revision application is 
d1sm1ssed, but w1thout costs. . ·. · .. 

S.S.Sandhawalia, C.J. . 1 agree. 
M.K.C. Application dismissed. 
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REVISIONAL CIVIL 

1985/February 14 .. 

Before S.S.Sandhawalia, C.J. & Birendra Prasad 
Sinha, J. ·· 

Chaturbhuj Prasad Singh. * 

v. 

Saryu Prasad Singh & others. 

Bihar Consolidation of . Holdings and 
Prevention of Fragmentation Act, •1956 (Act 22 of' 
1956), sections 3(1) and 4(c)- Scope and 
applicability of-suit in . respect of declaration of . 

11ghts or interest in any land- partial abatement 
of- whether and when ·can be ordered . . 

If in ·a c'omposite sujt , the suit relating to 
·reliefs unconnected with the declaration and 
determination of title to a land does not abate in 
relation to such controversy, there is no reason why 
in a suit of this nature, the suit in relation to the 
pro.P.erties . ·. in respect of which there is no 
not1ficatio.n under ·section 3(1) · of the Act, shall 
abate. A suit or a ·proceeding can partially abate. It 
will abate in respect of the lands IY1f1g in the area in 
respect of which the Government has declared its 
intention to make a scheme for Consol idation of 
holdings b a notification in official · Gazette under 
section 3 1 of the Act. It will not abate in res ect of 
* Civil Revision No. 1563 of 1978. Against the order of Shrl s. 

Rahman, Additional Subordinate Judge, First Court, Hajipur, 
District Valshall, dated 11th July, 1978. . . 
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any land for which there is no such ~_otification . 
Held therefore, that in the instant case the 

suit shall stand abated in respect of the land situate 
in the district of Vaishal i in respect · of which there is 
a notification under section 3(1) of the Act and the 
consolidation operations· are go ing on. The su it as 
regards the lands situate in jhe district of 
Muzaffarpur and Patna which ~re not CO.Yered by anY. 
consolidation scheme shall · not abate and shall 
proceed . · · 

Ram Krit Singh and ors . v. The St.ate of Bihar 
and ors. (1) -

Manji Ram alias Manji Ha/wai v: State of Bihar 
(2) -referred to . · 

Application by the defendant. 
The facts of the case material to th is report are 

· set out in the judgment of Birendr.a Prasad Sinha, J. 
·· · Mr. Rameshwar Prasad No. II for the · petitioner. 

Messrs Ram Janam Oj h_a and 1Abhimany·u , 
Sharma, Mr. Gopaljee for Minor Opposite Party Nos . 
6 & 7. 
. Birendra Prasad .Sinha; J . - Whether or not a· 

suit and a proceeding in respect of declaration of . 
rights or if1terest ·in any land s~all. partially abate 
under sect1on 4(c) of the Consol1dat1on of Hold ings 
and Prevention . of Fragmentation Act 1956 
(h~reinafter referred to as t~e ' AC?t') .is the question 
wh1ch has come up for cons1derat1on m this case. 

2 . The Act provides for consolidation ·of 
hold!ngs and prevention. of fragmentation of land . 
Sect1on 3 of t.he Aqt prov1des that with the object of 
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effecting consolidation of holdings for the purpose 
of better cultivation of land in any area •. the State 
Government rnay, declare its intention to make a 
scheme for consolidation of holdings in that area by 
a notification in the official Gazette. Section 4 
enumerates the consequences that may ensue in the 
area to which the notification under section 3{1) of 
the Act relates from the date specified in the 

· notification till the close of consolidation operations. 
The consolidation· operation closes by issue of a 
notification envisaged in section 26 of the Act. One 
of the consequences is enumerated in section 4(c) 
of the Act which reads as under:- · 

"Every proceeding for the correction of 
r.ecords and every suit and proceeding in 
respect of declaration of rights or interest in 
any land lying in the area or for declaration or 
adjudication of any other right in regard to 
which proceedings can or ought to be taken 
under this Act, pending before any court or 
authority whether of the first instance or of 
appeal, reference 'or revision shall on an order 
bemg passed in that behalf by the court or 
authority before whom .such suit or proceeding 
is pending stand abated." 

Section 4(c) came up for consideratior. before a 
Special Bench of this Court in Ram Krit Singh and 
others vs. The State of .Bihar and other (1). It was 
held that upon the publication of the notification 
under · sect1oh 3(1) of the Act a suit and a 
proceeding in respect of declaration · of rights or 
mterest in any land lying in the area, pending 
before any court or authority, shall stand abated. 

·However, there may be a composite suit in · which a 
prayer is made for the grant of a relief relating to 

{1) (1979) BBCJ 259. _ 
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title to land and other quite independent of it 
regarding which proceedings cannot be taken under. 
this Act. In the case of Ram Krit Singh. (supra) _it 
was observed that this type, of a .composite su1t w1_11 

· not abate as a whole. In other words the su1t 
relating to the relief · or reliefs unconnected with the 
declaration and determination o.f . title to land shall 
not abate. In the case of Manji Ram alias Manji 
H~lwai vs . State of Bihar(1) a learned _Single Judge 
of this Court passed an qrder of part1al abatement 
of the suit and held that the partition suit shall 
pr«;>ceed in respect of houses, cash mo.ney and 
orchard etc. ·The suit was for partition of, properties 
including agricultural land, houses, orchard, . money 
etc. · 
· 3. A plain· reading ·of section 4 of the Act itself 
provides the answer to the qu.estic}n pose-d in this 
case. The words "any land lying . ·rn the area" 
occurring in section 4 of the Act are significant. 
Reading · it along with section 3(1) of the Act the 
consequences that follows is that upon · publication 
of a notification under section 3(1) of the Act, a suit 
in respect of declaration of right or interest in "any 
land lying in the area" for which the Government has 
declared its intention to make a scheme for 
consolidation of holdings shall not proceed and 
shall abate . It follows that there shall be no 
abatement of any suit in respect of ·any land l¥ing 
outside _the are~ of cons~li~ation operati.ons . If rn a 
compos1te su!t, th~ su1t . relatin.g . to rel iefs 
unconnected With the declaration and determination 
of title to a land does not abate in relation to such 
controversy, th~re _is no re:ason why in a suit of this' 
nature, the su_1t rn relat1~n to the properties in 

. respect of wh1ch there ·1s no notification under 
(1) (1979) BLJ 493. 
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section 3(1) of the .Act, s.hall abate. In my oprnron. 
Therefore, a s.uit or a proceedin~ can partially. 
abate. In my opinion, therefore , a surt or proceed ing 
can partially .abate. It will abate in respect of the 
lands lying in the area in respect of which the 
G6vernment has declared its intention to make a 
scheme for consolidation of holdings by a 
notification in official Gazette under sect ron 3(1) of 

. the Act . It will not ab-ate in respect of any land for 
which ther.e is no such notificat ion. 

·,· 4. So far the present case is concerned fhe 
·plaintiff-opposite party has filed a Title Partition Suit 
. ·No : 30 of 1973 in the court of Subordinate Judge 
~nd · court , Muzaffarpur. The properties should not 
be partitioned, as described in various schedules of 
the plaint, are situate in the districts ·of Muzaffarpur, 
Vaishali and Patna. The · plaintiff has claimed 2/3rd 
share in the properties. A notification under section 
3(1) of the Act seems to have been publ ished in 
respect of the agricultural lands situate in villages 
Bhagwanpur Ratti and Salemput in the district of 
Vaishali. There is no such notification in respect of 5 
1/2 kathas of land situate in Muzaffarpur town and 3 
kathas and odd lan'd situate in Mohalla Dhakanpura 
Anisabad in· the district of Patna. The petitioner, a 
defendant in the suit, filed an appl ication under 

. section 4(c) of the Act in the court below that upon 
publication of th-e notification under section 3(1 r of 
the Act the suit had abated and an order to that ' 
effect may be passed. The learned courL b·elow has 
held that since there was no notification under 

· section 3(1) of the Act in respect of the lands situate 
in the towns of · Muzaffarpur and Patna, the s'uit 
cannot abate, as ·in his view no order for partial 
abatement ·could be recorded under section 4(c) of 
the ~ct. T[le . petitioner's application , was, 
accordrngly, drsm rssed. The learned court below, in 
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my opinion, ·is not correct. As discussed. above the 
suit pending in the court below shall partially abate. 
It shall stand abated. in respect of the land Situate fn 
the district of Vaishali in r.espect of which there is a 
notification under section 3(1) of the Act and the 
consolidation operations are going on. The suit as 
regards the lands situate in the districts . of 
Muzaffarpur and Patna wh ich are not covered by any 
consolidati-on scheme shall not abate and shall 
-proceed.· , ' 

5. The result is that · this c ivil rev1s1on 
application succeeds in part as indicated above bLit 
withe~~ c.osts. T~e trial court shall now proceed wit:h 
t~e ~u1t m relat1on , to the properties .situate in the 
d1stnct of Muzaffarpur and Patna. · 

s.s.sandhawalia, c .J. ,.. · · 1 agree .. 
M.K.C. Applicat ion allowed .in parts. 
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FULL BENCH 

1985/March, 29. 

·.Before S .S.Sandhawalia, C.J., S.K.Choudhuri & 
P.S.Mishra, JJ. . 

Yugal Kishore Singh and another.* 

V. 

The State of Bihar and others. 

Bihar Land tteforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act, 1961 (Bihar 
Act XII of 1962), section 16(3)- issue of benami 
ownership, whether. can be ra1sed and decided in a 
preemption proceeding-whether it is obligatory for 

·the court or pre-emptor to implead the real 
owner-order or decree against the ostensible owner 
would be equally binding on the real owner. · 

Benami purchase with reference to the ceil ing 
law i·n . section 16(3) of the Bihar ·Land Reforms 
(Fixation of Ceiling Area and Acquis ition of Surplus 
Land) Act, 1961, ·hereinafter called .the Act, can be 
made whe"re neither the original owne.r's land nor the 
ostensible owner's land when ·tagged separately with 
the purchased land, would exceed the ce il ing limit. 
If; however, it exceeds the ceiling limit then the 
penal provision ~ of ~ection 17 of the Act will atonce 
be attracted.. . . · . · . 

* Civil Writ Jurisdiction Case No. 3597 of 1983. In the matter 
of. an application under Articles 226 and 227 of the 
Constitution o.f India. ~ : 



. . 
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It is well established that a provision is not to 
be construed on .the presumption · that · it would 

- necessarily be abused . . In a case of benami 
transaction, where the real ·owner remains wholly 
within the ceiling limit, the same would be within the 
four corners of the · law. There is no reason as to 
why in such a situation ; the provision should not be 
given its plain meaning. Where the same is sought 
to be misused to circumvent or transgress the 
ceiling· law, the statute- gives more than ample and 
stringent power under section . 17 of the Act ·to curb 
the same . • 

Held, that the we-ll established concept of 
benami transaction is not ousted or ab·olished for 
the purposes of section. 16 of the Act. The issue of' 

· benami ownership can be. raised and investigated 
into a. pre-e~ption proceeding under section 16(3) 
of the Act. 

Held, further, that the bench decisio-n of this 
court on this point in Narendra Kumar Ghose 's case 
is correctly decided. · - · .- · 

· Held, that it is not obligatory for the court or 
the pre-emptor to . implead the real owner of ·the 
property sought to be pre-empted in the presence of 
the ostensible owner and the order' and decree 
against the latter would be equally binding. up on the 
former. . · . 

, Narendra Kumar Gh'ose alies Phali Ghose and 
anr. v. Sheodeni Ram and Ors. (1)-held to be 
correctly decided. · · · 

Gur Naraiyan v. Sheola/ Singh (2) and- S.K. 
Halaludin and ors. V. f\!~bi Hasan and ors. (3) 

(1) (1972) AIR (Pat.) 1 
{2) {1918) AIR (PC) 140 
(3) {1,982) BBCJ 552. 
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referred to . 
Application under Articles 226 and 227 of the 

Gonstitution. 
The facts of the case material ·to this report are 

set out in the judgment of S.S.Sandhawal ia, C.J. _ 
Mr. Shrawan Kumar and Mrs. Abha Singh for 

the petitioner. · · . . . · 
Mr. Kamlapati Singh, Government Pleader No. 

8 for the respondents. 
Mr. Rama Kant Tewary tor respondent no. 4. 
S.S.Sandhawalia - The significant issues that 

come to the fore in this civil writ jurisd iction case 
admitted to hearing by the Full Bench may be 
conveniently formulated m the terms following: 

· (1) · Can the issue of benami ownership be 
raised and investigated into in the 
pre-emption proceedings under section 
16(3) / Of the Bihar Land Reforms 
(Fixation of Ceil ing Area and Acquis ition 
of Surplus Land) Act 1961 ?. · . 

(2) Whether the case of Narendra Kumar 
Ghose alias Phali Ghose and another v: 
Sheodeni Ram and others (1) answering 
the aforesaid question in the affirmative 
has been correctly decided ? 

(3) Whether it is incumbent for the Court or • 
for the pre-emptor to implead and bring 
on the . record the real owner of the 
property sought to be pre- empted 
(d~spite the presence of the ostensible 

· owner) in a proceeding under section 
16(3)" of the Act aforesaid- ? 

2. The facfs are .not in serious dispute. By · a 

~1) (1972) AIR (Pat.) 1. 
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· registered deed e·xecuted on the 17th ~f Marc~. 
1979, a plot bearing N. B. P. No. · 415 s1tuated · m 
village Chainpur was purchased by Debendra Mahto 
(petitioner no. 2) from the respondent (transferees) 
nos. 5 to 7 . It is the claim of the writ petitioners that . 
. tt)is purchase was in fact a ben ami .tr?n~action. and 
the · real . purchaser . was Jugal , ~1shore Smgh . 
(petitioner no. 1) wh1lst the ostensible pu_rchaser 
(petitioner no. 2) was merely his domestiC servant 
and employee . Ganesh Mahto (respondent no.4,) 
thereafter preferred an application for pre-emption 
of the land in which he obviously impleaded only the 
registered transfe~ee Debendra Mahto (petit1one~ 
no. 2) . . -In the subsequent proceedings 1n ceiling 

·-Case No. 4 of 1979, Debendra Mahto showed cause 
and sought to take up the plea that in fact the real 
purchaser· was petitioner no. 1 Jugal Kishore Singh. 
It is, however, the admitted positron that petitioner · 
no. · 1 was not formally impleaded as a party in the 
proceeding . After trial the pre-emption ·application 
was allowed by· the D.C.L.R., Muzaffarpur West, on 
the 12th of December, 1979. Against the said mder 
an appeal ·was then preferred by petitioner no. 2 
Devendra Mahto in which the. petrtioner no. 1 was 
m·erely' arrayed in respondent' no. 5. It is common 
ground that petitioner no. ·1, the alleged real· owner, 
did . not himself prefer any appeal against the order 
·aforesaid. The said appeal was, Mowever, allowed by · 
the Additional Collector, Muzaffarpur, on the 29th of 
M ".rch, 1982, whereby he set aside the order of 
pt.:.•-emption passed by the learned D.C.L.R. mainly . 
on the ground that the real owner had not been 
impleaded as a party and, the·refore, remanded the 
~ase back to the 19we.r .cour.t for investigating the · 
1ssue of the . benam1 transact1on and, thereafter, to 
dispose it of in accordance with law. Aggrieved 
thereby, the pre-emptor (responden.t no. 4) preferred 
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!i revision before the Board of Revenue. By the 
1~pugned order of the Board it has been held, inter 
al1_a, that unless the real purchaser himself 
volunteers and becomes a party to the proceeding in 
the pre-emption case, the ostensible owner has to 
be treated as a real purchaser 'and neither the pre
emptor nor the Court has any legal obligation to add 
the rear purchaser,as a party and consequently the 
decree or order against · th~. ostensible owner is 

' Wholly . binding on the real owner as well. The 
revision was consequently allowed and the appellate 
order remanding the matter was set aside. 
Aggrieved thereby the present writ petition has been 
preferred by both the ostensible and the . real 
owners. 

3. When · this case came l:lp for admission 
before my learned brother P.S.Mishra, J . , primary 
reliance wa~ placed on Narendra Kumar Ghose 's 
case (supra) for contending that the issue of benami · 
had to be necessarily investigated into. Opining that 
this approach may in a way. be inconsistent with the 
larger · .. scheme of the Act and might help 
unscrupulous transferees to exceed the aggregate 
of the ceiling area through purchases made by 
ostensible owners the matter was directed to be 
placed · before a Division Bench. In view of the 
significance of the issue raised the Division Bench 
admitted the. case for hearing by a Full Bench and 
that is how it is before us. , 

4. It seems apt to deal with question nos. 1 
aond 2 framed at the outset together since they are 
inextricably . connected with-:each other. With regard 
thereto the core of the submissipn ably presented 
on behalf of the writ petitioners by their counsel Mr. 
Shrawan Kumar is that the well entrenched concept 
of benami ownership . in Indian law is in no way 
ousted for the· purposes of the Bihar Land Reforms 

~ . .. 
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(.Fixation of Ceiling Area and Acquisition of Surplus 
Land) Act (hereinafter referred to as ."the Act") 
generally or for the particular provis ions of section 
16 and sub- section (3) thereof, which , according to · 
learned counsel, give- statutory sanction to the 
concept of pre-emption . Apart from princ\ple, 
reli.ance was sought to· be placed on sect1ons 
5(1)(iii). 16(1) and (2) and 17 of the Act and with 
regard to precedent on the categoric observation in 

· Narendra Kumar Ghose 's case (supra). · · · . , 
4A. Since the controversy · herein centres 

around section 16 of the Act, it is necessary to 
quote the relevant parts thereof ·for · faciJity of 
reference. 1 

"1~. Restriction on future acquisition by 
transfer etc;: . - · (1) No person shall , after the 
commencement of this Act, either by himself or 
through any other person, acquire or possess 
by transfer, exchange, lease , mortgage 
agreement or settlem~nt any land which 
together with the land, if any, already held by 
him exceeds in the aggregate the ceiling area. 
. ExP.Ianation - For · the purpose of this 
section transfer ~ does not include inheritance, 
bequest or gift. 

(2) (i) ·After the commencement of this 
Act, no document incorporating · any,. 
transaction for acquisition or possession of 
any. land by way of transfer, exchange, lease, 
mortgage, agreement or settlement shall be 
registered, unless a declaration in writing duly 
verified is made and filed by the transferee 
bef~re ~h.e registering authority under the Indian 
Reg1strat10n Act 1908 (XVI of 1908) as to the 
total area of. land held by .himself or through any 
other p&rson any where 1n the State . 
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* * * 
. (3) (i) When any tra·nsfer of land is made 

after the commencement of this Act to any , 
person other than a co-sharer or a raiyat of 
adjoining land, any co-sharer of the transferer 
or any raiyat holding land adjoining the land 
transferred, shall be entitled, within three 
months of - the date of registration of the 
document of the transfer, to make an 
application before the Collector in the 
prescribed manner for the transfer of the land 
to him on the terms and conditions contained 
in the said deed: 

·Provided that -no such application shall 
be entertained by the Collector unless the 
purchase money together with a sum equal to 
ten percent thereof is deposited in .the 
·prescribed manner within the said p.eriod. 

,(ii) On such deposit being made the 
co--sharer or the raiyat shalf be entitled to be 
put in possession of the land irrespective of 
the fact that the application under clause (1) is 
pending for decision: . 

Provided that where the application is 
rejected , the co-sharer or the raiyat, as the 
case may be, shall be evicted from land and 
possession thereof shall. be restored to the . 
transferor and the transferes shall be entiHed 
to be paid a s·um equal to ten percent of the 
purchase-money out of the deposit made 
under clause (i). . 

(iii) it the application is 'all~wed, the . 
Collector shall by an order d1tect the 
transferee to convey the land in favour of the 
applicant by executing and registering a· 
document of transfer within a period to b_e 



1046 THE INDIAN LAW REPORTS [VOL. LXIV 

specified in ·the order and, if he neglects or 
refuses to comply with the direct1on, the 

· procedure prescribed i'n Order 21 rule 34 of 
the Code of Civil. Procedure 1908 (V of 1908) . 
shall be, so f.ar as may be, followed." · 

Perhaps at the very outset .it must be noticed t.hat · 
benami transactions have been. invoked from t1me 
immemorial in India· and subsequen~ly have 
undoubtedly · been accorded legal recognition . 
Indeed it could not be disputed before us and one 
may fairly_ proceed on the assumption that the 
concept of benami transaction is by now well 
entrenched in · our land. The basic issue herein, 
therefore, is whether by-... express . enactment or 
necessary. intendment the benami transaction has 
been ousted and done away with qua the . Ceiling 
Act aforesaid. l.t would appear that far from doing 
so, the said Act seems to irtesistibly .accord 
statutory. recognition to the · concept . of benami 
ownership, namely, the · holding of land either 
directly or through any other person. Reference in 
this connection may first be made to section 
5(1 )(iii), ·which refers to the retaining of agricultural 
land eith'er benami or farzi. True it is that herein the 
reference is that ·~Uch ownership would · not be used 
to defeat th~ c_eiling la~s but within the paramete~ 
of the perm1ss1ble holdmg the concept of benam1 
seems· to be not implicitly but expressly recognised 
~y ref.erence to such ownership. If it were to be the. 
mtent1on of the statute to stamp out · the · very 
concept of benami ownership for the purpose of the. 
ceiling laws then. it would obviously have beer.~ put 
in more categoric and express terms. Though by 
itself the p,rovision of section 5(1)(iii) may not be 
conclusive the same has to be v1ewed along with 
the provisions of section .16. Sub-section (i) thereof 
whilst placing restrictions .on the future acquisition 
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by transfer etc., expressly states that no person 
shall after the commencement of the said Act either 
by ~imself or through any other person shall 
acqu1re or possess by transfer etc., any land which 
exceeds in the aggregate the ceiling area. Herein 
also :vvhilst . ~arring the. transgression of the 
prescribed l1m1ts of holdmg, the · law seems to 
visualise and in a· way recognises . ownership either 
directly or through any other person. This 1s .again 
so in sub-section . {2} which requires a declaration 
by the transferee as to the total area of land held 

' by himself or through any other person anywhere in 
the, State. Without labouring the point- it seems to 
follow from these provisions that the ceiling laws 
though . they prohibit the holding of land in excess 
of the ceiling area (either directly or benami or farzi 
·holding) yet they do not seem to oust or abolish 
the well .entrenched ·concept of ben ami. holding in 
Indian law where the same 1s within the limits of the 
permissible areas . . 

· ··5. Much argument was then raised before us 
with . regard to the statutory declaration by the 
transferee mandated by sect1on 16{2){i). Pointedly 
the issue herein was whether such a decfaration was 
to be made by. the real owner or the ostensible 
owner and in case it is to be by the latter the same 
may have a .. tendency to ~efea~ .the ceiling laws. 
Leamed counsel tor the wnt pet1t1oners after some 
ambivalence in the beginning took ;up the firm stand 
that this declaration under section 16 (2)(i) by the 
very nature of things has to be by the ostensible 
owne~ · 

6. Now ·viewing t~e matter . of. th~ statutory 
:·declaratior:l under sect1on . 16{2}{1) m 1ts correct 
perspective, it must be noticed that it is inte·nded to 
generally and primarily govern genuine transactions 
where · the traf"!sferee is ord.inarily - the real owne.r. 
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Plai~ly enough this ·declaration is reg~ired to keep a 
vigilant eye in the enforcement of ceilmg laws and to. 
safeguard that the transfere~ does n~t come to 
acquire land above the prescnbed holdmg. Though 
the concept of benami ownership now stands . 
recognised by the law yet this is in the nature· of 
exception and · · ordinarily · and . generally the 
ownership vests in' the person who is specifically 
.named as such. Section 16(2)(i) has no.t · made 
separate and distinct provisions for ·. statutory 
declaration in the case of the genuine transaction 
and the benami transaction. Therefore, as the law 
now stands, the st.atutory declaration herein would 
have to cover a fourfolq Situations: . 

(i) · A · genuine transaction where the 
transferee is himself the real owner and 
is also within the ceiling limit and thus · 
the transaction in no way infracts . the · 
ceiling laws: · 

(ii) Where the transferee is the real owner 
but either by design or inadvertence the 
transaction may tend to exceed the 
prescribed · ·' ce1lin.g limits for · the 
transferee. · . · 

(iii) Where. the transferee . is only the 
ostensrble owner but · the transaction 
remains within the ceiling laws. · 

(iv) ' Where . the transferee is · . only ttie 
ostensrble owner but the transaction is 
intended to or .in any case circumvents . 
or transgresses the ceiling law. . · 

Becaus~ ~ecti~n . 19(2)(i) encompasses all the 
aforesaid srtuat10ns,·rt comes under some strain or 
anomaly under (iv) above. This is so because the 
provisio~ is intended to 9Urb . th.e exceeding of real 
ownershrp of the land above the_ ceiling nm_its: 
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whereas the declaration would pertain to the land 
of the ostensible owner and not that · of the real 
owner. This , however, is the inevitable result of the 
r~cogn.ition of the concept of benami ownership 
w1th 1ts resultant dual1ty of ownership one 
ostensi~le a_nd the. oth~r real. As regards the other 
three s1tuat1ons vrsual1sed above, · section 16(2)(i) 
covers the same without any infirmity. Now by the 
very nature of things in a benami transaction the 
real ·owner at the initial stage remains behind the 
curtain . Consequently at that point of the original 
purchase the declaration will inevitably· have to be 
of the ostensible owner since .the real owner is not 
even known (barring the knowledge of the benami . 
holder and the benemidar). Inevitably, therefore·, the 
declaration would at that · stage · pertain to the 
ownership of ! land by the· ostensible owner alone. 
The function of interpretation herein is to iron out 
the creases in the statute because of the fact that 
section. 16(2}(i) embrances a wide variety of 
situations. lo some, it may not fit in like a_ glove. 
This functional exercise can only be done by 

. holding that at the initial stage of the purchase the 
statutory de.claration in .a benami transaction by the 

( very nature of things h~s to . ~e by the ostensib!e 
· owner with regard to h1s hold mg. In any . case, rn 
the subsequent proceeding! either ~hen the 
quesHon of exceedrng the c.e1lrng area· an~es or for 
the requirement of pre-empt1on under sect1on 16(3), 
the issue of the benami transaction is raised it has 
necessarily to be investigated within the parameters 

·of .the statute. The view I am inclined to take 
receives· support from . the ·following observation in 
Narendra Kumar Ghose 's case (supra): . 

"Here, one may think that the declaration 
is to be made by the ostensible owner 
transferee ·.although while making such 
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declaration he can include in it not only the 
land held · by ·himself but also the .land held by 
him through any other person anywhere in the 
State~" · 
7. In view of the aforequoted observation- and 

the discussion proceeding the sam~ . I am inclined .to· 
take the view that . the benam1 purchase w1th 
reference ·to. the ceiling law can be made where 
neither the original owner's land nor the ostensible 
owner's land, when tagged separately with the 
purchased land, would exceed the· ceiling limit. If, 
however, it exceeds the ceiling limit then the penal 
provision .of section 17· of the Act will at once. be 
attracted . These provide sufficient safeguard against 
such benami purchases by unscrupulous persons ·in 
contravention of the ceiling law.. . · ,. 

8. This view would be the correct ·and over all 
meaningful' interpretation of ' the provisions and the 
same would give effect to. the words, ·name, "as to 
the total . areas of the land held by·.himself or through 

,any . other person anywhere in the State" as 
employed in Section 16(2)(i) of the Act . Thus the 
observations· quoted from Nagendra Ghose's case 
(supra) stand explained and affirmed ~. In my view 
any other interpretation ·Would make the position 
somewhat incongruous and not easy t.o explain. 

9. Once : it is held as ·ab.ove that the statutory 
declaration has at that stage to be by the ostensible 
owner, a fear was sought to be expressed that the 
same may ·be misused or abused to evade the ceiling 
laws. However, it is well settled that. a provision js not 
to be · construed on. the presumption that -it ·would 
necessarily _9e ab~sed . As ~as already been shown, !n 
a case of benam1 transaction, where the real owner 
remains wholly within the ceiling limits , the· same 
would be wholly ~nnocuous and within the four corners 
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~f the law. _No reason would thus appear as to why 
1n such a s1tuat1on the provision should not be given 
its plain · meaning. However, where · the same is 
sought . . to be misused to circumvent or transgress 
the 9e1lrng Ia~, the statute gives more than ample 
and ·Indeed strrngent powers under section 17 of the 
Act to curb the same. A reference thereto would 
show . tha! ·it provides almost a draconian penalty for 
the ~1olat1on . of section 16(1). The basic tenet laid in 
sect1on 16 1s to bar. the future acquisition of land 
exceeding the ceiling area where the same is 
contravened . by the misuse· of the . statutory 
declaration to cover up the real ownership beyond 
the ceijing area. The mischief would at once . come 
under -section 17. Its provis ions take more · than · 
ample care of such a situation. Thereafter they 
provide in terms that no right, title or interest would 
.accrue ir:1 favour of a t-ransferee who acquires land in 
excess of the ceiling area bY virtue of any transaction 
contravening the provisions · of section 16. Not only 
that, ·as penalty for such -transact ion the right, tit le 
and interest of the transferee in the said land would 
become void with effect from the date of declaration . 
made by the Collect~r in this behalf. Again_ by 
sub-section (2). of sect1on 17 the -Collector 1s g1ven 
wide-ranging powers: to i mplem~nt the sam_e and 
further sub- section (3). prov1des that 1f. the 
transaction was one of' sale, the land would be l1able 
to be forfeited to the State and~ if otherwise it shall 
be restored to the transferor on such terms and , 
conditions as may be prescribed . It , therefore, 
seems to be plain !hat the framers of the law_ ~ave 
provided for a:-ny r:t'suse. or abuse of the prov1s1ons 
by sect ion 17 1n fa1rly str1ngent terms . 

. · 10. Therefore, on princip·le , on the languageof 
the statute and on· previous precedent it must be 
held that the well-established and .well entrenched 
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concept of benami trarisact.ion is· not ousted or 
abolished for the purpose of section 16 <;>f the Act. 
No meaningful . challenge could be latd, to the_ 
observation in Narendra Kumar Ghose s case 
(supra). As it will be manifest from the above for 
tndepE>ndent and add.ed reasons, I would concur 
with that "iew. . . . . · 

1 1. One· may now advert to the ancillary but 
equally important question no. 3, namely, whether it 
is incumbent for the Court or the pre-emptor to 
implead the real owner despite the presence of the 
·ostensible owner on the record of the proceeding 
under section 16(3) of ttre Act. · The . Board of 
Revenue for cogent reasons has come , to the 
conclusion . that the · onus lies on the real owner 
himself to intervene and - become a party to the 
proceeding and it is neither for the Court not for the- ' 
pre-emptor to compel him ·to appear. In case the real 
owner choses to stay away he must take · the 
consequences and has only himself to blame 
because the order or decree against the ostensible 
o~ne_r would be wholly binding upon him both on 
prtnctple as also on settled -precedent. This would 
apply equally to t~e investigatior:' and the findin~ 
wtth regard to the tssue of benamt ownership .. and tt 
cannot possibly be urged that the absence of the 
real owner as a party to the proceeding would 
introduce any infirmity therein. The issue seems to · 
be so well settled on principle that it is unnecessary 
to labo·ur the point. Way back . in Gur Narayan v. 
Sheolal Singh (1) it was authoritatively held as 
follows: · . · 

"The bulk of judiciar'opinion in India is .in 
favour of th~ propositi.on tha.t in a proceeding 
by or agamst the . benamtdar, the person 

(1)(1918) AIR (PC) 140. 
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beneficially entitled is fully affected by the 
rules of res judicata . With this view their 
Lordships concur. It is open to the latter to 
apply to be joined in the action; but whether 
he is made a party or not, a proceeding by or 
against his representative in its ultimate result 
is fully binding on him. In · case of a contest 
between ' an alleged ·benamidar and an alleged 
real owner, other considerations arise with 
which their Lordships are not concerned in the 

. present case." · · 
·the· · ~foresaid view has been accepted and 
reiterated by the final Court and was expressly 
referred to by:- Untwalia, J. in Narendra Kumar 
Ghose 's case (supra). · . · 

· 12. Now once the principle is clearly 
established Whether the real purchaser is a party to 
the proceeding or not, he is bound by the order or 
decree against the ostensible owner then it would 
necessarily follow that no duty can possibly be cast 
either on the pre-emptor or on the Court to compel 
the · imp-leading of the .- real owner. Whatever 
investigation into the question of the transaction· 
being benami has, therefore, to b~ conducted, it 
can lawfully be done in the presence of the 
ostensible owner alone. This is not to say that the 
Court or the pre-emptor would not have the 
discretion or 'the option to · implead the real owner 
but only to hold that the real owner would be bound 
by any finding giver in ~he P.roceedings against the 
ostensible owner · desp1te h1s absence. Equally it 
must be noticed that notice to the ostensible owner 
in the · proceeding would in the eye of law be notice 
fo the real owner as well, and, thereto re, the 
decision on· the question of benami . ownership 
either in the presence of the real ·owner or in his 
absence made against the ostensible owner would 
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undisputebly be binding. An identical view ha~ been 
taken by a Division Bench of this Court m Sk. 
Halaluddin and others v. Nabi Hasan and others (1) 
wherein S.K. Choudhuri, J., speaking for the Bench, 
has observed as follows: 

"I fully agree with the view taken in 
Narendra Kumar Ghose 's case (supra). As it 
is now · settled that the Ben ami question can 
be entertained by the revenue authority in 
the absence of the real · owner and the 

· decision would be binding upon the latter, it 
cannot be argued that the decision of the 
D.C.L.R : on that' score is without 
jurisdiction ." · · 
13. To finally conclude: The answer to question 

no. 
1
1 is rendered in the affirmative and it is held that 

the ··issue of benami ownership can be raised and 
investigated into .a pre-emption proceeding · under 
section 16(3) of the Act. · · . . . 

Question no. 2 - Narendra Kumar Ghose 's 
case (supra) on this point is correctly decided anc 
its ratio is hereby affirmed. - . · · 
·. · ·. The answer to ·question no; 3 is rendered i~ 

the negative and it is held that it is not obligatory for 
the Court or the pre-emptor to implead the rea 
owner of the .property sought to be pre-empted ir 
the .presence of the ostensible· owner and the order 

\ and decree against the latter would · be equall~ 
binding upon the former. . · . . 

14. Now applying ·the above it i.s commor 
. ground before us that petitioner no .1 Yugal Kishore 

S.ingh, t~e real owner, did not himself choose to ge· 
h1mself. 1mple~ded as a party to the proceedings 
There 1s no d1spute that the ostensible owner wa~ 

(~-)(1962) BBCJ 552. 
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duly served with notice and had filed show cause 
and was a party .to the proceedings throughout. 
Even when the issue was decided in favour of the 
pre-emptor the real owner Yugal Kishore Singh 
himself did not prefer any appeal a~ainst the same 
and it was done only by the ostensible owner. The . 
Board of Revenue was, therefore, right · in its .view 
that the mere . absence of the real owner in this 
context did not in any way vitiate or introduce any 
infirmity ·in the finding of the D.C.L.R. and no further 
remand for the purpose of investigation- of the issue 
of benami ownership was warranted. Affirming the 
said view, I do not find ariy merit in this writ petition 
which is hereby dismissed. The parties .are left to 
bear their own c()sts. . ·. 

S.K.Chou~huri, J. I agree. 
P.S. Mishra, -J - I have the privilege of going 

through the proposed judgment by C.J., ana 
although I concur with the conclusion and answers 
to .the questions formulated at the hearing of the writ 
application , I have some re.servations in respect of 
some of the observations made in the judgment. 

2. Viewing the matter of the statutory 
declaration under section 16 (2)(i), it has rightly 
been observed that.. the statutory declaration, as 
the law now stands, would have to cover a fourfold 
situation: , . · · 

i). A genuine transaction where the 
transferee is himself the real owner and 
is also within the ceiling l imit and thus _ 
the transaction in no way infracts the 
ceiling laws; , · ·. 

ii) . Where the transferee is the .. real own·er 
but either by design or inadvertence the 
transaction may ·tend to exceed the 
prescribed ceiling limits f~Jr the 
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transferee; 
iii) Where the transferee is only the 

ostensible owner · but . the transaction 
remains within the ceiling laws; and 

·iv) Where the transferee is only the 
· ostensible owner bu1 the transaction is 
intended to or in any case cir9umvents 
or transgresses the ceiling law. · 

Because section 16{2){i) encompasses all the 
aforesaid situations, it comes under some strain 
or anomally under (iv) above. This .is so 
because the provision is intended to curb the 
exceeding of real ownership ·of the land above 
the ceiling limits whereas the declaration would 
pertain to the land of the oste,nsible owne~ and 
not th at of t h e rea I ow n e r. I t h as bee n r r g h t I y 
observed that this strain · or anomaly. is 
inevitable result . of the recognition of the 
concept . of Benami ownership·, its resultant 
duality of ownership, . the ostensible and the 
real. . As regards the other three situations 
visualised above, section 16{2)(i) covers them 
without any infirmity. My reservations, however, 
compell me to question : Will the duality of 
ownership, one the ostensible and the other 
real, give to the latter · escape from . the 
require m.e nt of the declaration in writing. as such 
a declaration ·may be . · f'iled by the former, . 
namely, the ostensible owner, although the latter 
shall own and possess the land purchased 
under the document executed in favour of the 
former ? In a Benami transaction the real owner 
remains behind the curtain. One may think, 
the ref o r e , t h at at t h e poi n t of · the or i g i n.a I 
p u r c has e t h'e d e ~I a rat i on w i 11. i nevi tab I y have to 
be of the ost~nsrble owner srnce the real .owner 
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is 'not in know except to the ostensible owner. This 
declarati_on by t~e ostens.ible owner, as required by 
~ub-sec.t1on (2)(1) of sect1on 16 of the Act, shall not 

. Inform the registering authority about the land held 
by the real owner and whether the purchase by him 
shall exceed the ceiling limit in possession of the 
real owner . or not. How then to interpret who, for 

· the purposes of sub-section (2) (i) of section 16 of 
the Act, the transferee is ? It is well recognised 
that, when a rule or section is a part of an integral 
sch-eme, it should not be considered or construed 
in isolation. One must have regard to the scheme of 
the fasciculous of the relevant rules or sections in 
order to determine the true meaning of any one or 
more. of them. An isolated consideration of a 
provision· leads to the . risk of some other 
Inter-related provision becoming otiose or devoid of 
meaning JSee - O.P.Singla and another v. Union of 
India an others. (1). If a rule or a section is 
capable of two ·constructions, that construction 
should be preferred which .fulfils the policy of the 
Act, and is more beneficial to the person in whose 
interest the Act has been passed:· When, however, 
the language is plain and unambiguous, the court 
must gi'ile effect to it whatever may be the 
consequences, for, in that case, the words of the 
statutes speak the intention of the legislature. When 
th~ language is explicit, the consequences ~re for 
.the legislature and not for ·the courts to cons1der. In 
their anxiety to advance beneficent. purpose of 
legislation, the court must not y1eld to the 
temptation of seeking ambiguity when there is none 
[See Jeewanlal · Ltd. and others v. Appellate 
Authori% Under the Payment of Gratuity Act and 
others ;2). In Narendra Kumar Ghose and another v. 

(1) (1984) 4 sec 450 · 
(2) (1984) 4 sec 356. 
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Sheodeni Ram and others (supra) speaking for the 
Court, Untwalia, J . has said: . · 

"The base is, therefore, on a person who 
wants to acquire or possess land .bY transfer 
within the meaning of that sectto~ . not to 
a.cquire an excess area beyond the cetltng area 
even benami in the name of or through any 
person." . . 

Should the court in its anxiety to acknowledge .the 
ostensible owner as . the ' transferee for the 
purposes of the declaration under section 16(2) (i) 
tgnore .' the very purpose for :-vh.iGh section 16(1) 
has mtroduced the. ·· restnct10ns . on future 
.acquisition by transfer etc. , that no person shall,· · 
either by himself or through any other person, · 
acquire or possess by transfer, exchange, lease, 
mortgag·e, agreement or settlement any land . 
whicn together wi~h the land , if any, .already held by 
him exceeds in aggregate the ceiling area ~ Section· 
16 (2)(i) says that the transferee shall. declare in 
writing, duly verified. · and filed by him before the 
registering authority under the Indian Registration 
Act, 1908, as to the total area of land . held by 
himself or through any other person' anywhere in 
the State. If the ostensible owner has to make this 
decl.aration, . he shaJI speak aboyt the land held by 
himself and/or possessed bY. htm but acquired in 
the name of any other person. It contemplates no 
where that he shall state about the total area of 
land held by the real owner, although he shall not 
be owning or possessing the land acquired in his 
name and the acquisition ·sh'all add to the area of the 
land held and possessed by . the real, owner. 

3. In Narendra Kumar Ghose's case (supra) · 
after correctly reco.gnising the base, Untwalia, J. (as 
he then was) he satd~ · · 
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. Of course, under sub-section (2) 
there is an inhibition on the registering 
authority not to register a document of transfer 
unless a c;jeclaration in writing duly verified is 
made and filed by the transferee before the 
registering authority under · the Indian 
Registration Act, 1908 as to the total area of 
land held by him. Here, one may think that the 
declaration is to be made by the ostensible 
transferee although while making .. su.ch 
declaration he can rnclude in it not only the 
land held by himself but also the land held by · 
him through any other person anywhere in the 

· State ..... If ben ami tra.nsactions are recognised 
even after the . passing of the Act, one may 
think that it will give a handle to the real 
transferee to circumvent the rigour of the law 
engrafted in sub-section (2) of section 16 of 
the Act. But such a fraudulent act of the real 
transferee . can . be amply checked and 
controlled by taking recourse to the provision 
of law contained s.ec. 17 of the . Act. If any 
per"son has acquired land in excess of the 
ceiling area benami in the name of some person, 
the land can be forfeited to the State under the 
provision of law contained in Section 17. 

. 4. Section 17 of the Act . provides for penal 
action ·against any person contravening the 
provisions of section 16 of the Act. .How to _know by 
such a purchase the real owner is contravening the 
provisions of ·section 16 of the Act? In Narendra 
Kumar. Ghose 's case (supra), the court was . 
concerned primarily with the question, whether the 
revenue authorities ·considering the cases under 
section 1.6(3) ~f the Act. would be competent to go 
into the Benam1 transaction or not. Its conclusion in 
the judgment; that the procedure under sub-rule ·(4) 
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of rule 19 of the Bihar Land Reforms (Fixation of 
CeilinQ Area and Acquisition of Surplus Land) Rules, 
1963, IS comprehens1ve enough to decide a question 

-of Benami and hence it cannot be contended that 
there was no proc~dure in the A_ct or Rules fr~med 
thereunder · to dec1de the quest1on of 8'enam1 and 
also that since the delivery of possession ordered 
under sub- section (3) of Section 16 of the Act 
against em ostensible transferee is binding on the 
real transferee who cannot reclaim the possession 
from the civil court because of the bar of section 
43 of the Act are, if I may say so with . respe·ct, 
correct. · There are good reasons to hold that the 
question · of Benami transaction raised befor-e the 

· revenue authorities is one by and under the Act. 
The revenue authority, cannot refuse to go into the 

. · question of -Benami, while ordering delivery of 
possession to a pre-emptor· and d1rect the real 
owner or the Benamidar to get . the question of 
Beriami ·transaction settled in' Civil courts. The 
question as to who should file the declaration, 
the ostensible owner or the real owner, had 'not 
arisen for ·consideration in Narendra Kumar 
Ghose 's case (supra). In Sk. Halaluddin and others 
v. · Nabi ·Hasan and others (1 ), a Division Bench of 
this Court has again considered · whether · the· 
question of Benami transaction can be gone into ·by 
the revenue authority and endorsed the view taken 
in Narendra Kumar Ghose's ·case. In Sk. 
Halaluddin ·~ case (s_upra) it _has been further· s~id 
that Benam1 transaction can be entered into by the. 
revenue authority in the absence of the real owner 
and the · dec'isio_n will be ' liable on the latter. ·In this 
case the quest1on who should file the declaration 
before the registering authority had not arisen. -~ 

(1) (1982) BBCJ 552. 
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· - 5. In my considered view a court of law is 
bo~.:~nd to proce~d upon the assumption that the 
le~1slator -IS an 1deal person; that does not make 
m1stakes and that it_ had informed itself as to the 
sta~e of the law then existing when it undertook to 
leg1·slate. The court of law is not authorised to 
supply a casus omissus or to alter the language of 
the statute. A constitutional morality has developed 
to honour and respect the legislature's wisdom. In 
_O.P. Sing/a's case (supra) it has been· pointed out by 
the Suprer11e Court that a rule or a section is · a part 
of an Integral scheme. It should not be considered 

· or construed in isolation. Section 16 of the Act, 
which .. has in its sub-section (3) extended statutory 
recognition to the customary law ·of pre-emption 

. pr~-valent in the State of Bihar, has started with the 
prohibition say, · no person shall, after ·the 

. commencement of the Act, . either by himself or 
. through· any .other person, acquire or possess any 

land . which together with the land, if any, already 
h·eld by him exceeds in aggregate, ·the ceiling area. 
This -is . followed' by the provi~ion requiring the 
transferee to make and file a declaration in writing 
·before the registering authority as to the total area 

' of land held by himself or thro.ugh any other per~on 
· anywh.ere in the State. Obviously the ostensible 
owner's declaration as to the total area of land held 
_by himself or through any other . person . will not 
substitute the land held and possesssed by the real 
owner .to show whether the acquisition together with 
the land already held by ~~e real owner wou_ld 
exceed in th,e aggregate, c.e1l1ng area or no.t. Wh1le 
the ostensible owner mak1ng the declaration and 
filing it before the registering authority .would sta~e 
about himself not holding or otherw1se land m 
Benami .or through any ot.her pers~n. ~e w~uld say 
nothing about the Benam1 tra~sact1on 1n h1s name. 
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. \ 
This requirement of making . and filing_ t~e 
declaration by the trans~eree wou19 be compl_1ed ~n 
its breach if the ostensible owner s declaratton IS 
accepted. The prohibition under . section 16(1) of 
the Act shall not operate at all in th~t situa~ion an.d 
action under section 17 of the Act, 1n my ·v1ew, Will 
be . no answer to .a declaration under section 
16(2) (i) by the· 9stensible owner; a . declaration 
wh1ch shall not 1nform as to the real st.ate of 
affairs, Ci.bout the person who want~ to acquire · 
or possess land by Benami transfer ·1n the. name 
of the ostensible owner. 

6. The view that I have taken .shall not oust or 
abolish the well ·established and well entrenched 
concept -of Benami transaction . .The real owner who, 
for all· purposes, shall remain behind the curtain, 
shall not remain so for the purposes of making· and 
filing the declaration · before the registering autnority 
under the Indian Registration Act, 1908, as . to the 
total area of land held by himself or through any 
other person anywhere in the State . . The cloak or 
.veil of Benami shall still keep the real transferee well 
concealed in so far as the document of transfer is 
concerned; the ostens ible owner ·shall-' figure as the 
purchaser; the revenue authoriti.es shall know from 
the declaration by the r-eal purchaser whether by 

. such purchase by him the total land in his possession 
' shall e~ceed the ceiling area. or not .and it shalt give to 
them, 1f such a purchase 1s granted, option · to act 
under .s~ction 17 9f the Act including act1on to 'nullify 
the transfer.. . · . . . . . . . . 

. 7. It is not possible· to doubt without casus 
om!ssus or something of that kind that the 
legrslature -has intended that the .real transferee 
should make the declaration in respect of the lands 
held and possessed by him before he is allowed to 
acquire the land. · · 
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· · . 8. Nar.endra Kumar Ghose 's case (supra) give 
t~e tmpresston t~at ostensible owner may make . and 
.ftle the declaratton before the registering authority 
~nder. the Indian Registration Act, 1908. In my 
JUdgment, however, · that will not . be a correct 
declaration. A declaration by the ostensible owner of 
the land held by himself and the land held by him 
through anx other person shall itself . contravene 
section 16\2)(i) of the Act and shall ; make the 
acquisition mvalid attracting action under section 17 
of the Act. , · · 

9 . I have no.· difference to · 'the conclusions 
that the answ.er to question . no.1 is in the 
affirmative and the issue of Benami ownership can . 
be raised and investiQated into in a pre-emption 
proceeding ·under .sect1on 16(3) of the Act and the 
answer to question no.3 is in the neg.ative that it is 
not obligatory for the court or the pre-emptor to 
implead the real owner and the property sought to 
be pre-empted in the presence of .the ostensible 
owner and the order and the decree aga inst the 
latter' would be equally bindinQ upon the. former. But 
in my view in answer . to quest1on no. 2 1t should be 
clarified that Narendra Kumar Ghose 's case (supra) 
has correctly decide.d the points, except to .the · 
extent it creates the impression · t~at ostensible 

· owner can make and . file the declaration before the 
registering authority under the lnd.ian ·-Re9istration 
Act, .1908. 1 am· in full agreement w1th the JUdgment 
of the C.J., except what I have said above. 

· 10 : In the result, the application is dismissed, 
but without costs . . 

R.D. Application dismissed. 
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