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Assessee- not having returned to the dealer 
the amount of sale-tax refunded to him- whether 

· trading receipt of the assessee liable to Income-tax 
.-Sum realised by assessee for payment to Indian 
Sugar Syndicate - not paid - whether trading 
receipt- whether assessable to tax as income. 

Held, that the amount of Sales Tax refunded 
-to the assessee and not returned by it to the 
dealers is trading receipt of the assessee and is . 
assessable to tax as income. 
. Held, further, that the sum realised by the . 

assessee for payment to Indian Sugar Syndicate · 
and not paid by it till the assessment year in 
question is also trading receipt of the assessee and 
is as.sessable to ta~ income. . 
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· Comf!Jissioner of Income-tax .. Bihar v. Motipur 
Sugar Factory (p) Ltd. (1985},_/.L.R. 6_4, Pat. 900 

Bihar Land Reforms (Fixation of c ·eiling Area 
·and Acquisition of Surplus Land) Act, 196_1 

i -Section 16 (3)" - application fo'r 
pre-emption filed after completion of second sale 
deed creating title in the second transferee ·--=- , 
pre-emptor, wh~ther debarred from challenging the 
second sale deed as sham arid farzi - second 
purchaser, whether could be added as a party after 
the period of limitation expired. . 

When a second sale is complete in all 
respects and title passed upon the second 
transferee before the appli~ation under section i 6 
(3) of the Bihar Land Reforms (Fixation .of ceiling 
Area and .Acquisition of Surplus Land) Act, 1961 · 
for pre-emption was filed, then the allegation for 
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sham - ~nd farzi nature of the trans~ction c~n <?nly 
be investigated by filing a pr~-empt~o~ a~pllcat1on, 
which must be within the penod of Llm1tat1on. If that 
is not done, then the pre-emptor is deberred from 
ch(lllenging the second sale-dee~ a.s ~ham a.nd 
farzi and attempting after a long of llmttatton penod 
to add the second purchaser as a party .in t~e 
proceeding.. . ' · · · 
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· Parmephwar Singh & another v. Su~hdeo 
Mah-ton and others. (1985) /.L.R . 64, Pat. . 779 

· 2-Section 16 (3} - fresh app.lication for 
pre-emption whether necessary t'o be filed in 
respect of subsequent sale deed not registeted. on 
the date of filing of the application for pre-emption. 

Sale deed was registered on 30th December, 
1976 and an application was filed by the preemptor 
on 9th February, 1977 Linder section 1-6 (3) of the 

. Bihar Land reforms (fixation of Ceiling Area and -
.Acquisition of Surplus Land) ·Act, 1961, on the 
ground that he is an adjoining reiyat or a co-sharer .. 
The purchasers sold the land in the meantime by 
subsequent sale deed dated 22nd· January. 1977 
but the. Second sale deed was not registered till 9th 
.February, 1977, t!'lat is, . the date on which the 
pre-emption application was' filed. ·· 

Held, that it is not necessary to file a 
pre-emption application iri respect of . the 
subsequent sale deed which was not registered on 
th~ date of filing of an application for pre-emption. 
lt_ts. al~o not necessary to file a pre-emption 
application. against the subsequent sale deed as 
~he authorities have that the subsequent sale deed 
IS a sl:lam transaction. · -· . 
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Page. 
Ganesh Prasad and others v: The State of 

Bihar and others {1985) , I.L.R. 64, Pat. 775 
3-Section 45 B, provisions of 7"' whether the 

State Government or the authorised collector of the 
district ·alone has to decide afresh a proceed ing 
disposed of by a collector under the Act -
authorised collector of the d istrict, whether could 
refer the matter for .dispos81 to any subordinate 
authority under SE;lction · 45 B - power under 
section 45 B, whether ex·tends to calling for and 
examining the records of the proceedings disposed 
of by. superior authority. · · 

The power under section 45 B of the Bihar 
~and Reforms (Fixation . of Ceiling Area and 
Acquisition of Surplus Land) Act , 1961 ,has been 
given in very widely couched terms to the State · 
Government or · the Collector of the district 
authorised in this behalf to_direct the re-opening and 

. disposal afresh of any proceeding disposed of by a 
Collector under the Act .. if it thinks fit. Yet this-power 
cannot be construed as altogether unbounded. The 
language of the S!?Ction plain ly points to one basic· 
limitation on the power of re-opening the earlier 
proceedings. The power is first given to call for and 

. examine and rf::1cord of any proceedings. This would 
indicate that the calling of the record by the State 
Government br the authQrised collector is only from 
authorities subordinate in . rank . Ther'e is even 
a further limitation or qualification with regard to 
such a proce·eding. It is not any and every record 
that is to be called for qut only of a proceeding 
disposed o.f by a collector under the Act. It is not 
the power to call for and examine ·the records of 

· pro.i::eedings disposed of by superior authorities. 
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The word 'direct' in section 45 B of the ACt . 
implies a twin direction by the State Government _o~ 

, the authorised collector to a subservient authonty 
to first re-open the case and the reafter to dispose 
it of afresh in ·accordance with the provisions of the 
Act.. · 

. Held, therefore; that section 45 B of the Bihar 
Land · Reforms (Fixation of' ceiling Area and· 
Acquisition of Surpuls Land) Act, 1961 does not 
necessarily mandate that the deciation afr~sh of a 

• proceeding disposed of by a collector unde.r the Act 
must inflexibly be made by the·state government or _ 
by the·authorised collector of the district alone and 
·as such the matter could be decided at a· level 
below the collector of the district. . 

Mahanth Siyaram Oas ··and another v. The 

Page. 

State.ofBiharandors. {1985}.1.L.R. 64, Pat. 792 
Code of Criminal Procedure, 1973 

· Section i 16 (6) provisions of - Magistrate 
extending the period··of six months, prescribed 
under the subsection, by another six months -
validity of- order of the Magistrate that extention 
<?f ~nguiry by six months excludes any further · 
hm1tat10n, whether beyond jurisdiction .. 

·. Legislature in inserting sub section (6) in 
sect1~n 116 of the code of criminal procedure, 1973, 

. here_m~fter call~-d t~e code has viftually prescribed 
the l1m1t of the mqu1ry as six mohths and only as a · 
matt~r of ai;>Undant caution, vested discretion in the 
~ag1strate to extend the same in exceptional 
Circumstances. Special reasons must exist and 
there shou!d be expressly recorded in writing for 

. any extens19~ beyond the prescribe~ period of six 
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months. 
. . 

Held, that the period of six months ordinarily 
prescribed under sub-section {6) of section 116 of 
the code cannot be extended beyond another six 
months by the order of the Magistrate. · 

The view of the Magistrate in his order dated 
11th August 1'981 .that since the period of enquiry 
had once been extended by six month on 15th 
January, 1981, there was no further limitation of time 
t.hereon, can not be-sustained. 
· Held, that the order dated 11th August, 1981 
being plainly beyond jurisdiction has to be quashed. 

v 

Page. 

Krishnadeo Singh & Others v. The State of 
Bihar and/even Others. {1985}, I. ~ . R. 64, Pat. 835 

Constitution of India 
Article 226 - concurrent findings of fact , 

whether to be treated as sacrosanct in the writ 
jurisdiction- sufficiency or credibility of evidence, 
whether to be taken into consideration by the 
writ court :...._ findings · of fact, whether can be 
"disturbed in a case of no evidence -concept of a 
lost grant- when can arise,........ concept, when not 
attracted Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act, 1961. 
Section 2(ee), whether constitutionally valid- Act, 
whether applies to agricultural lands owned by 
Hindu religious Maths. · 

Held, that, there are inherent lfmitations in the 
w r it j u r i s d i c t i o n t o e n t e r i n t o or d i s t u r b t h e 
concurrent finding of fact by authorities having · 
jurisdiction to adjudicate thereon. In the instant 
case, cin . the concurrent findings of fact arrived at -- ... 
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·by the authorities below it must be held, that the 
institution at Bodh Gaya is a Hindu religious Math 
and consequently all its properties. are i_m_pres~ed · 
and Qurdened with a trust of the sa1d reliQIOUS and 
charitable nature: Thi~ issue has not to be 
considered in the writ jurisdiction as if it was a 
matter of triaUn a suit. Nor can it be examined as if 
it was an appeal against the forums under the 
ceiling law·. It necessarily has to be considered 
within the parameters of the writ jurisdiction. The 
present case cannot be said to be a· case of no 
evidence· where perhaps the writ ~ court may be 

. inclined to disturb' the findiDQS of fact. Equally 
. . wellsettled it is that sufficiency or credibility of. 

evidence is not an issue iri this . forum . · 
Consequently, the consi.stent and concurrent 
findings of the authorities below must be treated as 

· sacrosanct in the writ jurisdiction and th.ere is no 
warrant at all for taking any contrary view within the 
writ jurisdi~tion. . · 

· · Held, further, that the well-kn.own concept of 

Page 

a lost grant can · arise ·~oriiYif the original document 
of endowment is lost in antiqui~y. and is not forth 
coming. In· t~e previous title suit the true origin of 
the endo.~ments and the proof of title was not only 

· forthcommg but was actually and designedly 
produced on the record to convincingly prove the : 
na.t~re of the grant. That being so, the plea that the . 
ongm of the endowment is lo?t in antiquity h(:ls no 
legs to .stand upon the consequently the pr inciples 
governmg the case of a lost grant are not even 
remotely attracted. · 

. . · Held, also, t~at section 2 (ee) of .th.e 'Bihar 
Land Refo-rms . (F1xatioJ! of Ceiling ·Area and 
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Acquisition of Surplus Land) Act, 1961 , does not, 
in any way suffer from the vice of unconsti 
tutionality and con.quently the Act is applicable to 
agricultur-al lands. Owned by Hinau religious 
Maths. In a series of cases before the Final court, 
every conce.ivable argument agianst sim !lar or 
identical pro'visions have been considered by the 
'Supreme Court and. repelled. 

· Mahanth Dhansukh Giri an·d ors. '1. The State 

vii 
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of Bihar and ors. {1985). /.L.A. 64; Pat. 844 
Income Tax Act, -1961 

' Section 271 (lXC) as amended by Finance · 
Act no . 5 of 1964 - deletion of the word ' . 
deliberately' .and addition of the Explanation ....,.­
Anwar Ali's Case (76 I.T.R. 696) whether still holds 
the field despite the amendment - the 
Expla.nation spelling out a c·ategoric rule of · 
evidence - three rebuttable presumptions 
raised against .-th·e assessee - burden of 
discharging the onus of rebuttal on the assessee 
-:._ burden can be discharged by preponderance 
of evidence - presumption can be rebutted on 
existing material itself- courts' of fact to arrive at 
a clear conclusion whethe_r the assessee has 
discharged the onus- - nature of the explanation 
to be rendered by the assessee. · 

·Held, that the patent intent of the Legislature 
in amending section 271 {1) (c) of the Income Tax 
Act, 1961, and omitting the word 'deliberately' 
therefrom and inserting the Explanation there to by 
the Finance Act of 1964 was to bring about a 
change in the existing law. Consequently the ratio 
of Commissioner of Income Tax. West Bengal. v. 



viii INDEX 
I, 

A~ war Ali (76 I.T. R. 696), which had considered th_e 
earlier provisions of section 28 (1) (c) (1922 Act) IS 
no longer attracted to the situa~ion,_ The pri_ncipal 
logical import of the Explanat1on IS tc sh1ft the 
burden of proof from the Revenue on to the 

: shouders of the assessee in the class of cases 
where the returned income was -le·ss than 80 
percent of the income assessed by the Department. 
In this category of cases the Explanation raises-' 
three rubuttable presumptions against the 
assessee. These may be formulated as under, .:.1· ·. 

_, (i) that the amount. ofthe as.sessed-rmcome 
····is the .. ccrrrecnn·come and it is in fact the income of 

the assessee himself ; . -

(ii) that the failure of the assessee to return 
the aforesaid correct income .was due to 
concealment of the particulars of his income of his · 
part ; or 

· (iii-) that such failure of the assessee was due 
to furnishing inaccurate particulars of such income. 

The onus ·_of · proof for rebutting the 
presumptions lies squarely on the assessee. This 
burden, however, can be discharged (as in civil 
cases) by preponde.rance of evidence. Equally it 
m~y not be inflexibly necessary to lead fresh ­
evidence and it would be permissible . in the 
penalty proceedings for the assessee to show and 
prove tha.t on th_e existing material itself, the 
presumptions ra1se by the Explanation stand 
rebutted. -

. Held, therefore, that once the -Explanat ion to 
sect1on 271 (1) (c) of the Income-tax Act 1961 is 
attracted subsequent to its amendment, no burden 

' 
Page. 
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lay· on the Revenue to establish found or wilful 
neglect on the part of the assessee and indeed it 
was squarely on the shoulders of the assessee 
which had remained undischarged and thus the 
Tribunal's setting aside of the penalty order was. 
plainly unwarranted. . 

Held, further, that it is for the courts of fact 
alone to either accept or reject the explanation set 
out by the assessee or the evidence in support there 
of. They must record a clear. and categoric finding 
whether the explanation of the assessee has been 
accepted and there by he has discharged the onus 
laid upon him by law. · 

It is ·not th·e law that any and every 
explanation by the assessee must be accepted. The 
explanation of the assessee for the purpose. of 
avoidance of penalty must be an acceptable 
explanation. He may not prove what he a·sserts to 
the hilt positively but as a matter of fact materials 
must be bought on the record to show that what he 
says is reasonably valid. 

Commissioner of In-come-tax, Bihar Patna v. 

ix 

Page. 

Mls Nathulal Agarwa~ ;&'SonsT1985) !LA. 64, Pat. 870 
- Industrial Disputes Act; f941, ·- -- · · · 

· · Sections 1 0, 2 5: B and 2 5- F - writ · 
application . filed claiming relief under sectipn 
25- F reference of a dispute under section 10, 

. whether an adequate, efficacious and alternative 
remedy- whether such an alternative remedy and 
similar remedies u.nder the Act to be exhausted 
before seeking relief in the writ jurisdiction of High 
Court- Constitution Article 226, scope of. . 

. Held, that the statutory reference of an 
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·industrial dispu'te under section 1 O."of the i~dus_trial 
disputes Act 1947, is an adequate and eff1ca?1ous 
legal remedy for the enforcement· of the . ngh~s 
created under the, Act. , . · · . . 

· The industrial disputes act, 1947, lays dows 
detailed procedure and methodology for clair1_1ing. 
new industrial rights for the workmen and provides 
a hierarchy of forums and Tr ibunals for their 
adjudication and ultimate enforcement. Therefore, 
on the well established uno flatu rule the right and 
remedy are irrevocably married and are not to be 
divorced from each other. In other words, if a 
statute confers a rights and in the same breath 
provides for a remedy for enforcement of such right 
the remedy provided by the statute must be resorted . 
to. The remedies provided under the Act, are not 
only alternative but', indeed, wider and· more 
specific . . 

· Held, further, that the suitor must exhaust the 
remedies under the industrial disputes Act, 1947, 
b1efore seekiing relief in the writ jurisdiction, unless 
the monstrosity of the situation of other exceptional 
circumstances cry out for interference by the writ 
court at the very threshold. · · . . . · · 

As a settle.d rule of. judicial policy, · 
convenience and discretion· a writ court' would 
refuse to interfere under article 226 of the 
constitution where an alternative remedy exists 

·unless peculiar and exceptional grounds are 
established therefor. · 

Held, therefore, that in order to claim relief. 
under section 25-F of 'the Industrial Disputes Act 
1947, the ~rit petitioner must be relegated.to the 

Page. 
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specitic statutory remedy under section 10 of the 
Act in the first instance. 

Dinesh Prasad Mandai & Others v. The State 
of Bihar and others (1985)../.L.R., 64, Pat. 

. Rajendra Agricultural University·ACt, 1971,· 
Section 2 (25) -teacher- definition of ·­

, Assistant Research Officers,. whether university 
Teachers within the ambit of the Act and statutes of 

. the University- whether entitled to university Grant 
Commissions new revised scales of pay. 

It is clear that Assistant Reserch: Officers in 
the Rajendra Agricultural \,Jniversity would be 
conducting and guiding research or extension 
education. and thus come squarely within the 
definition of teacher as defined n section 2 (25) of 
the Rajendra Agricultural University Act, 1971, 

· · Hereinafter called ·the Act, In the statutes of the 
university, they have in terms been equated with 
lecturers and categorised in class Ill of the 
teachers. Thus they would come fairly and squarely 
within the ambit qf.university teachers. 
. Held, that Assistant Research officers are 

. University teachers within the ambit of the Act 
and the statutes and the authoritative instructions 
framed thereunder. consequently they are 
entitled to the university grant commissio's new · 
revised scales of pay for such university teachers . 

. Kamla kant Roy & others v. The. State of Bihar 
& others (1985):1. L. R. 64, Pat. . · 

· Salithal Parganas Tenan.cy (Supplementary 
Provision) Act, 1949. · · 

Section 67 (2)- provisions of'.,- imposition 

xl 
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/ 

804 

908 . 
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of penalty by subdivlsional officer forenot 
removing encroachment, validity of. 

It is clear from. perusal of the standing order 
issued by the Deputy Commiss-ioner Santhal 
Parganas under section 62 of the Santhal Parganas 
Tenancy (Supplementary Provision) Act, 1949, 
hereinafter called the Act, that the Deputy 
Commissioner can only impose penalty under 
section 67 (2) of the Act for not removing 
encroachment. 
· Held, that the imposition of penalty by the 

subdivisional Officer, for. not removing the 
encroachment is illegal and invalid as he was not 
vested with such powers under the Act. · 

Gobardhan Pandit \and others. v. 

Page. 

Subdivisional officer Jam tara & ors. (1985), 1. L. R. 
6if, Pat. 788 
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CIVIL.WRIT JURISDICTION · 

Before S .. S. Sandhawalia, C.J. and B.P. Jha. J 
. . 

1984 ' 

·-september, 27 

Ganesh Prasad and Others. 

v. 

The State of Bihar and others. 

775 

. Bihar Land Reforms (Fixatio.n of ceiling Area and 
Acqiustion of Surplus Land) Act, 1961 (Bihar Act no XII of 
1962) Section 16 (3) - fresh application for pre-emption, 
whether necessary to be filed in respect of subsequent 
sale deed not reg istered on the date of filing of the 
application for pre-emption . · 

Sale deed .was registered on 30th December, 1976 
an<1 an ap.phcatiofl was filed . by the preerT)pton on 9th 
February, 1977 under seetron 16 (3) .. of -the Bihar Land 
Reforms (Fixation of ceiling Area and AcqufsHon of 
surplus Land) Act, 1961, on the ground that he is an 
~djoining raiyat or a co-sharer. The purchasers sold the land · 
1n the meantime by subsequent sale deed dated 22nd 
January, 1977 but the Second sale deed was not registered 
till 9th Feburary, . 1977, that is, the date on which the 
pre-emption ap'plication was filed. 

· "Civil writ Jurisdiction case no. 72 of 1979. In ·the matter of 
application under Articles 226 and 227 of the Constitution of India. 
C.W.J.C. 73179 · : · Ashok Ku~ar Singh and another Petitioners. 
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Held, that 'it i!? not necessary to fi te a pre -empt i.o~ 
application in respect of the subs~.que~t sale d~ed .whiC~ I 

was not reg istered on the date of f1llng of ~n appl1cat1on .fori 
pre-emption. It is also not necessary to f_1le a pre-emptio~ 
application ·against the subsequent sale deed as .th~ 
authorities haye held that the subsequent sale deed IS ~ 
sham transaction . ' · · · .I · 

. Applications under Artic!'es 226 and 227 C?f the. con·, 
stitution. · ... · 

. The facts of the case material to this report are se · 
out in the judgment of B.P. Jha~ J: . 

· : Mr. Basan,t Kumar Singh for the .p·et itioners 
Mr. T. Dayal, Government Pleader No .. 2 for th. 

respondents. 
B. P. Jha, J. ·1 sh~l·l dispose of these two writ petit ion 

.by a common jud·gment as they ,arise out . ·ot commo 
, orders. · · . · .. ' · 

2. I n b 0 t h t h e s e . w r it p e t i t i-on s I t h e p e t i t i 0 n e r' . 
challenge the va lidity of Annexures-1 , 2 and 3 . AnnexureJ 
1, 2 al'\d 3 are common in both the cases. . · · · 
· 3. These writ petitions arise cut of a pre-empt iO! 
application filed by Lallan Singh. In C.W.J.C. No. 72 of 19791 
the pet itioners are the subseqi,Jent purchasers. In C.W.J.C .. ·. 
No. 73 of 19.79, the.petitioners are the original purchasers.! 
· 4. · .Respondent Lall~n Singh .filed an applicatio 
un~~r act1on 16 (3) of the B1har Land Reforms (Fixation o 
Ce111~g Area and Acq~isition of Surplus Land) Act, 196 
(he~emafter referred to as the Acts) in respect of a sale dee 
wh1ch was executed by Shrimati Shanti Devi in favour 
Ashok K~mar Si.ngh minor son of Baijnath Singh and Mada 
Kumar ~mgh m1nor sonof Ramadhar Singh. The sale .dee 
was reg1stered on 30th Decemper, 19_76. On 9th Febru~nj 
197 ~, re.spondent Lallan. Singh flied a pre-empt101l 
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applicatio·n on the ground t_hat_ he is an adjoining raiyat or a 
co-share_r. The_ concurrent f1nd1ngs of the authorities are that 
L~llan S1ngh 1s a co-sharer or an adjoining raiyat of the 
disputed plot. · . 
i . . . 

5 . T-he case of Ashok Kumar Singh and Madan Kumar 
Singh .was that they had already sold the land by means of 
a sale deed dated 22nd January, 1.977 The subsequent sale 

·deed was·n_ot registered till 9th Feb,·uary, 1977, that is, the 
date on wh1ch the pre-emption application was filed. 

6. The grievance of the lear-ned counsel of the 
petit_ i on.e r s· ·in both the case~ is that the pre- emption 
appl1cat1on ought to have been f1led against the subsequent 
sale deed dated 22nd January, 1977." Accord ing to section 
16(3) of the Act, a_n application ur1der action 16(3) of the Act 
can be fi led within three months from the date of the 
registration. In view of the. fact that the second sale deed 
was not registered till 9th Fenurr:~.ry, 1977, as such the court 
below was right in holding that no pre-emption application 
can be filed against the subsequent sale deed dated .22nd 
Janu'ary, 1977 as ·the same was not registered till · 9th 
Feburary, 1977. It is therefore, clear that the pre-emp!ion 
application was maintainable so far as the first sale .deed is 
concerned . - · 

7. · A pre:emptiori application is_· requi~ed _to be Hied 
against the first sale deed. The only thmg wh1ch 1s requ1red _ 
is that the vendee of the second sale deed ought to be added 
as a party in the pre-emption application . It is an admitteq 
position that the petitioners in .C.W.J.C. No. 72 of 1979 w_ho 
~re the subsequent purchasers have_ been added as part1.es 
In the pre-emption case .. Therefore, m the presenLcase, no 
prejudice will be caused to the subsequent purchasers . 
Hence, 1 hold that in a case of this type, it is not necessary 
to file a pre-emption application in respect of the subs.~quent 
sale deed which was not regist'ered on the· date of f1l1n~ an 
application for pre-emption. 'It is al~o not necessary to file a 
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pre-"emption application against the subsequen
1
t sale deed 

as all the autheorities have concurrent ly. held that 
subsequent sale deed is a sham transaction . 

8. I, therefore uphold the concurrent finding of all the 
authorities- and hold that it is not necessary to file a 
pre-emption application against the subsequent sale deed 
dated 22nd January, 1977 as the same has been found to 
be a sham transaction . · 

9. In these circumstances, I d.ismiss both the writ 
petitions but without any costs. 

S.S. Sandhawalia, 'C.J,. · I agree 

Petitions dismissed. 
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CIVIL WRIT JURISDICTION 

Before S.K. Choudhuri, .J. 

1984 

September, 28 

Parmeshwa1 Singh & another. ,. 

v. 

Sukhdeo ft1ahton and others. 

779 

Bihar Land Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act. 1961 (Bihar Act no. XII of 
1962) section 16 (3) ~ application for pre-emption filed 
after completion of second sale deed creating title in the 
second transferee - p-re-emptor, whether debarred from 
challenging the second sale deed as sham and farz i -
second purchaser, whether could be added_as a.pa.rty after 
the period of limitation ~xpired: . 

When a second sale deed is complete in all respects 
and title passed upon the second transfers before the 
application under section 16 (3) of the Bihar Land Reforms 
(Fixation of Ceil ing Area and Acquisition of Surplus Land) 
Act, 1961 fo·r pre-emption was filed, then the allegation for 

.. "Civil Writ JurisdJctipn case No. 2627 & 2631 of 1979. In the 
matter of application unqer articles· 226 and 227 of the constitution of 
India. · 

C.W.J.C. No. 2631/79. Kamaleshwari Singh . .'. petitioners v. 
Ramakant Mahto and ors. 

C.W.J.C. No. 2627/79 : Piumeshwar•Singh-petr. v. Mahabir Mahle 
a.rid ors . respdts. 
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sham and farzi nature of the transaction c'an only be 
investigated by filin.g apr~-~mption applic?tion, which must 
be within the perioc;i of L1m1tat1on. Lf that Is. not done, then 
the pre-emptor is 'debarred from challengmg the second 
sale-deed as sham and farzi and attempting after a long 
lapse of limitation period to add the second purchaser as a 
party in the proceeding. . 

Smt. Sudama Devi and qrs. v. Rajendra Singh and ors. 
(1)- distinguished. . 

Applications under articles 226 and 227 of the 
constitution. · 

The facts of the case material to this report are set 
out in the judgment of S.K . . Choudhuri, J. · 

· Messrs L. S. Sinha. R.K. Sharma, S.B. P.. Sinha. for the 
petitioners. 

Mr. Surya .Bhushan ·Prasad Singh. for the 
Respondents. · · · . · .. 

· S,K. Choudhuri, J. These three writ application 
have -been heard together as they raise a common question 
for decision, The petitioner in the fir~t two writ applications 
is one Parmeshwar Singh and the petitoner in-the third writ 
application is one Kam leshwari Singh. The purchas.ers in 
all the three writ applications are different persons and the 
vendors are the same. In the· first fwo writ applications the 
subsequent P.urchaser. is M.ehi Lai.Ma~to (respondent No . . 
2); whereB:s 1n the· th1rd wr1t appiJcatlon the subsequent 
purchaser 1s Ramkhelawan Mahto (respondent No.6). . 

. 2. In all these three writ applications filed under 
art1.c.les 226 and 227 of t~e Constitution of India; th'e 
pet1t1oners who are the pre-emptors prayed for quashing the 
orders of the Land Reforms Dt?puty Collector ·Begusa · 
dated 16th May 1977 contained in Annexure-3 ihe · ral 

(•1) (19?3) Pat L.J.534. 
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appellate order passed by the Additional Collector, 
Begi.Jsarai dated ·24th November 1978 contained in 
Annexure-2 and the revisional order passed by the 
Additional Member, Board of Revenue. dated 30th July, 1979 
as contained in Annexure-1 . · 
i 3. It will suffice to give relevant facts of C. W.J.C. No. 
2625 of 1979, as the dates for different sale-deeds, which 
occasioned by the petitioners and the date .of the subsequent 
sale-deed are the same and the order dismissing all the 
·three pre-emption application are common as also the 
appellate order and the revisional order. 

· 4. ' The sale deed· in qUestion ·.r:as executed on 7th 
May, 1975 by the vendors in favour of the purchaser and was 
registered on 16·.6: 1975. The transferee under the first 
sale-deed executed a second ·sale-deed on 2.6,1975 which 

1was registered on 25.7.1975 in favour of the subsequent 
purchaser. Pre-emption application, it appears was filed on 
15th September, 1975 in relation to the three sale-deeds, 
which gave rise to three cases. They were heard together 
and disposed of by a common judgment as contained in 

,Annexure-3 aforesaid. After the filing of the aforesaid 
'pre-emption applications, the first purchaser appeared and 
,-tilled his show cause stating that he has already transferred 
the land to the .second purchaser (subsequent purchaser). 
According to the petitioner, he came to know for the first time 
about the second transfer after the first purchaser filed his 
show cause and, accordingly, on 25th February, 1976, the 
pre-emptor, namely, the writ petitioner filed' an application 
to add the subsequent purchaser as a party to the 
proceeding,.., The pre-emption application was heard and 
rajected by the order (Annexuc.e-3). Three appeals were fi led 
by the pre-emptors before the Aaditional Collector, but they 
were all dismissed by. a common order as contained in 
Annexure-2. Thereafter,' the Additional Member, Board of 
Revenue also dismissed the three revision .applications 
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preferred by the pre-emptors by the common order as 
contained in Annexur~-1. . · 

5. Mr. Lakshuman Sharan Sinha, learned Counsel 
appearing on behalf of the writ" petitoner in all the thre~ 
writ applications strqngly contended t_hat .when the wrtt 
petitioner had no knowledge of the s~cond transfer, h~ was 
well within time from the date of the ftrst sale-deed to file an 
application under 'section 16(3) of the Bihar Land Reforms 
(Fixation of Ceiling Area & Acquisition of surplus Land) Act, 
1961 (Bihar Act 12 of 1962) here after called the Act. The 
said application could not be defeated by the sale"deed 
executed and registered within the limitation period for 
filing pre-emption application. His further contention was that 
when there was a specific assertion in the application for 
adding fhe subsequent purchaser as a party, and .that the 
second transactton was sham. farzi and created only to 
defeat the purpose· of the · Act, .the subsequent purchaser 
should have been allowed to be added as a party and .-the 
courts ·below should have investigated fnto the allegations 
regarding sham and farzi nature of the transaction .. He, 
therefore, contended that none of the· authorities below 
having entered into that question, the impugned Annexi.Jres 

· are liable to be set aside and it is a. fit case for sending back 
the matter to the original authority, namely, the Land Reforms 
~eputy Collecto.r, Begusarai for hearing afresh and disposal 
tn accodance wtth law. 

6. ' In support of his argument, learned counsel drew 
my ~ttention to Annexure-4, which is a copy of the 
appltcattch flied before the original authority for adding the 
subsequ.ent transferee as a party. That application has 
~lleged tn paragraph 2 that the second sale was entirely 
sha~ and farzi c_reated to deft)at the purpose of the Act. The 
pa~stng of constdetation under the second sale-deed was 
~lso chal lenged and· it was stated that he was not a bonafide 
purchaser. The further.allegation in thar application was that . . 
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· the petito6er had no knowledge of the second sale-deed as 
the subsequent purchaser was never in possession; rather 
it was the first purchaser who was in possession. 

· In view of the these assertions in the application for 
addition of the subsequent purchaser as party, learned 
counsel for the writ petitioner contended that it was the 
bounden duty of the authorities below to add the subsequent 
pufchaser as party in the proceeding and determine the 
aforesaid question as to whether the s·ubsequent sale-deed 
was a genuine document or it was farzi in nature. In support 
of his contentron he has placed strong reliance upon 
decision of this court in Smt. Sudama Devi & others vs . 

.. Rajendra Singh & others(1 )'. He has placed reliance only 
upon a sentences appearing in paragraph 15 which reads 
thus:- · 

" .. :.The p.urchasers transferred the property to Shyam . 
. Narain Singh, which transfer, if not farzi and sham, is not 
hit by the doctrine of lis pen'dens, it would be good 
transfer and no order of pre-emption under clause (1ii) of 
section 16(3) . can be made against the original 
purchasers, as the order would be futile and infructuous." 

Relying on the sentence the contention of learned 
counsel was that if the second transaction would be found 
to be farzi and sham, then the pre-emption application filed 
as against the first sale-deed would be competent. and would 

.not become infructuous though the reg1strat1on of the 
second sale-deed was completed before the filing of the 
pre-emption application under section 16(3) of the Act. 
Acceptence of this submission would amount to stretching 
·too far if the meaning of the sentence relied upon by the 
learned counsel from the aferesaid decision in Smt. Sudama · 
Devi's case is accepted . In that case while discussing the 
relevent point Justice Untwalia, as he then was, has 

(1) (1973) Pal LJ 534. 
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expr~ssly stated while referring the case Ramchandra Yadav 
vs. Anutha Yadav (1) as follows:· . · . · · . 

~ .. . In section 16(3), however, there is absolutely no 
provision made for making an order of r:>.re-~mp~ion · 
against a subsequent transferee on an application f1led ~ 
for pre -emption against the first transferee. If the 
subsequent transferee is , in tact and in law a 
transferee of the property in respect of which claim 
for pre-emption has been made then a question of his 
being a· transferee with notice of the •pre-emption 
application is not relevant in view of what I have said 
in my judgment in Ramchandra Yadav v. Anutha Yadav 
(1971 B.L.J.R . 994) . I have pointed out· three 
situatiuns there, If the transferee ·of the property 
transfers it to a second purchaser by a document 
·executed and registered before the filing of the 
application, the second transferee gets a good t itle to 
the property ard there is no question of his right being 
defeated by B: s_ubsequent application · filed by the · 
pre-emptor, as he could not be presumed to have any. 
knowledge of the application which may be filed in 
future. On the other side of the picture, t_he clear 
example is-where the second sale-deed is executed 
and registered after the filing of the application for 
pre-emption. In such a case, the second transfer would 
be clearly hit by the doctrine of lis pendens engrafted 
i~ ~ection ~2 of the Transfer of Property Act. But the 
difficulty anses. when a document of sale is executed 
~efor~ the filing of the application for pre-emption, but 
1s reg1stered after its filing ... :· 

. In the reported case their lordships were d~al ing with 
a case where a .second sale-deed was executed prior to the 

(1) (1971) B.L.J.R. 994 
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filing of the pre-emption application, but registered 
thereafter.-The effect of registration of such a second 
sale-deed was the question for decision in that case. It has 
been pointed out that in such a situation the second 
sale-deed which was registered after the pre-emption 
application was· filed would relate back to the date of 
execution under section 47 of the Indian Registration Act as 
the second sale-deed conferred title upon .the second 
purchaser under that section from the date of execution of 
the second sale-deed. It has been held in the said rPoorted 
case that such transaction would n9t be hit by lis pendens, 
as the second transferee becomes the owner from the date 
of execution of the sale-deed. Their Lordships, therefore, 
thought it fit in such a situation to allow the writ petitioner 
(pre-emptor of that case) to add the second purchas_er as a · 
party to the proceeding and remanded the case to the · 
lowest authority for a fresh decision in accordence with law. 
It was under those circumstances that one sentence from 
paragraph 15 of the above reported decision which has been 
strongly relied upon by Mr. Sinha. has been used. 

7. Mr. Surya Bhushan Prasad Sinha for the second 
purchaser; howeve·r. supportep the impugned orders and . 
!contended that in the facts and circumstances of the case, 
the impugned orders do not call for any interference/as the 
pre-emption application was not directed against the 
second purchase which was complete in all respects before 
the filing of t.he pre-emption apJl.lication by the writ petitioner. · 
According to the learned ~ounsel merely by ma~ing an 
allegation .of sham and farz1 nature of the transaction and 
ignoring the second sale-deed on that ground would not give 
the. precemptor a right to file an applrcation for pre-emption 
against the first ·sale-deed . Learned 1counsel for the 
subsequent purchaser has argued that in such a situation, 
!he pre-emptor ought .to have filed the pre-emption 
application as against both the sale-deeds and alleging 
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sham and farzi nature of the transaction about the second 
sale-deed. This not having been done on a date when. the 
application for addition of t_he sec~nd purchaser was ftled, 
the application for pre-emptton agatnst t.he second sale-deed 
was prima facie barred and the subsequent transferee was 
rightly not allowed to be added as a.party ~o the pr?c~eding 
by the authorities below:·· In my vtew thts submtsston of 
learned counsel for. the second purchaser appears to have 
substance. It cannot be argued that the pre-emptor had no 
knowledge of registration of the second sale-deed on the 
date when the pre-empt ion appl ication was. filed. True it is 
that the pre-emption application was filed within time from 
the date of the registrat ion of the first sale-deed . If, . 
accord ing to him, the second purchased was a sham and · 
forged transaction and was created in order to defeat the 
pre-emption application and the second sale-deed having 
been reg istered befo ~e the pre-emption application , he 
should have added both the first purchaser as also the 
s·econd purchaser as party in the proceeding and it was then 
that the allegation of sham and farzi transaction regard ing 
the second sale-deed would have been considered and 
decided in presence· of all the parties. It is no't permissible 
in l_aw to fi le an applicati_on subsequently igno ring the 
penod of limitation for filing a pre-emption applicat ion to 
allow the pre-emptor at any time to add the. subsequent 
purchaser as. a party on the allegation of sham and farzi 
nature of the transact ion and on the allegation that he had 
no. knowledge about the second sale-deed. The s entence 
relted upon from the decision in Smt. Sudama Devi's case 
(supra) does not help at all the pre-emp tor. Th e said 
sentence has been used in the conte xt of that case and 
cannot be stretched far. If the argument of Mr. Sinha is. 
accepted then the position of the subsequent purchaser 
under the second S?le-deed would rema in pre.car ious, and 
merely _on allegatton of sham and farzi nature of the 
transac~ton, the second purchaser though not a party in,the 
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pre-emption case ard if such application is allowed. he 
would be t>ound by the sale-deed which may be executed 
by the first purchaser in favour of the pre-emptor in 
pursuance of the decision. · 

8. In my cinsidered opinion. it appears to me that 
when the second sale-d.eed is complete in all respects and 
title passed upon the second transferee before the 
pre-emption application was filed, then , the a·llegation · of 
sham and farzi nature .of the transaction can only be 
investigated by filing a pre-emption apnJication, which must 
be within the limitation period. If that is not done, then the 
pre-emptor _is debarred from challenging the second 
sale-deed as sham ci'nd farzi and ·attempting after a long 
lapse of the limitation period to add the second purchaser 
as a party in the proceeding .. 

9. For the reasons stated above, these three writ 
applications have got no merit and they are accordingly 
dismissed. In the circumstances of the case there will be no 
order as to costs. 

. Petition~ Dismissed. 
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CIVIL WRIT JURISDICTION 

Before B.P. Jha and' S.K. Choudhuri, JJ. 

November, B 

Gobardhan Pandit and others 

v. 
. . 

Subdivisiona/ Officer, Jamtara and Others. . . 
Santhal Parganas Tenancy (Supplementary Provision 

·Act, .1949, (Bihar Act no. XIV of 1949) section . 67 (2) 
. provisions of - imposition of penalty by subdivisiona 

officer for not removing encroachmet, validity of. 
It is clear from perusal of the standing order issued b 

.the Deputy Commissioner Santhal Parganas under sectio 
62 of the Santhal Parganas- Tenancy (Supplementar 
Provision) Act, 1949, hereinafter called the Act, that the 
Deputy Commissioner can only impose penalty unde 
section 67 (2) of the Act for not removing encroachment. 
· Held, that the imposition df penalty by th . 
?ubdivisional officer for not· removing the encroachment i 
Illegal and invalid ~s he was not vested with such powe 
under the Act. . . · . 

Application under Articles. 226 and 227 of th 
Constitution. · 

. I 

. '_Civil Writ Jurisdiction case no. 2059 of 1979. In the matter of a 
·appllc~tron under Articles 226 and 227 of the constitution of India. 
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. T~e Fac.ts of the case material to this report are 
set out m the Judgment of B.P. Jha. J. 

Mr. S. K. Mishra for the petitioners 
, Messrs. Daman Kant Jha (Government Advocate) · 

· K~mlapati ~ingh (Government Pleader no. 5) and lshwari 
Smgh (Jumor Counsel to Government Pleade no.5) tor the 
State . . . . · . . __ 

Messrs. Mangal Prasad Mishra and Akhileshwar 
Pandey tor respondents 7 to 11. 

B. P. Jha & S.K. Choudhuri, J.J. In this petition, 
these petitioners pray for quashing Annexures-1, 2, 3 and 5 
but .at the time of hearirg. they press for quashing 
Annexure-5. only . 

. 2. By Anriexure-5, the subdivisional officer direcfed 
these five petitioners to pay a fine of Rs . 25/- each and to 
'pay a fine of Rs. 5/- each per day till the continuance of the 
. encroachment. · 

. 3. It is a said that these- five petitioners had 
encroached upon a public land and they were directed by 
the subdivisi·onal officer to remove the encroachment. A 
complaint was made that the encroachment was not removed 
by the petitioners , Hence the fine was imposed by 
Annexure-5. ' 

, · 4. It is stated by the learned counsel for · the 
petitioners that the total fine imposed comes toRs. 46,300/- . 

. on calculation . l.t is stated in paragraph no.3 of the 
Supplementary ·affidavit, tha.t they had removed the 
encroachment on 19th December, 1979. 

5. The moot question for decision · is : whether the 
Subdivisional officer had jurisdiction to impose penalty for 
not removing the encroachmement ? · 

. 6. · An ejectment order is. required to be passed 
under. sectioo 42 of the Santa! Parganas Tenancy 
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(Supplementary Provisions) Act, 1949 (hereinafter referred 
to as the Act). If anyone does not remove the encroachment 
as ordered under. section 42 of the Act, then the Deputy 
Commissioner is authorised to impose penalty under 
section 67 (2) ofthe Act for not removing the encroachment. 
Under section 2 (vii) of the Act, the Subdivisional off icer .is 
authorised to exercise all the functions of the Deputy · 
Commissioner. In order ·to cla.rify the position, the Deputy 
Commissioner had issued Standing Order (see page 163 of 
the Santa! Parganas Manual, 1911 ). It is relevant to quote 
the standing order which runs as follows : 

"1. In exercise of the power conferred · on me by 
section 62 of the Santhal Parganas Tenency 
(Supplementary Provision) Act, 1949 (Bihar Act XIV 
of 1949) I order that in pursuence of the Government 
·notification no. II t-245/50-2344, dated the 26th March 
1951 the fu.nctions under the sections of the said Act 
as specified below in col. ' 1 of the schedule shall be 
e~er~ised by the deputy commissioner throughout the 
d1stnct an~ ~f1:<>se unde.r col . II~ t.he said schedule by 
the subdtv1s1onal otftcers wtthm their respective 

. 1 . '2 

Deputy Commissioner Subd,ivisional Officers 
I . ' II 

Sec . 5, 14, 2.0(5), 43, 16, 19(2) (3) (a} and (b), 
4·7 (4) and (5), 50 58 (4), (5) and (6), 20(1 L 
21(.1)and 67(2).. (iv) (a) (4) and (6), 23 (1) 

and (2), 24 (3), 25 (2), 
26, 27, 29, 31, 32(1) (2) 
(a) and (b), 33, 34, 35, 
38(2), 39, 42 and 52. 

2. I further order that in the matters wh ich 
are to be. ~e~lt with ~y the Deputy commissioner, 
the subd.tvts!onal offtcers will receive all petitions 
.and appltcattons, conduct preliminary enquiry and 
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jurisdictions. then submit the record with reports and 
observations to this court where final order will be 
p~ssed after hearing the parties, where necessary. 

R.Prasad, 26.5.1951 
. Deputy Commissioner. 

7. Under se.cton 62 of the Act, the Deputy 
Commissioner is authorised to issue such an order. ·On a 
perusal of the aforesaid standing order, it is clear that the 
Deputy Commissioner can -only impose penalty under 
section 67{2) of the Act. It is also clear from paragraph no. 2 
of the standing order that the complaint can be received 
about the imposition of the penalty by the Subdivisional 
Officer and the Subdivisio·nal Officer will forward the same 
to the Deputy Commissioner for passing the_ order of 
impos.ition of penalty. It is also. clear from section 67(3) of 
the Act that the appeal will lie to the Commissioner against 
the impqsition of penalty by the Deputy Commissioner. 

8 ." In the present case, the· Subdivisional Officer 
impcsed the penalty for not removing the encroachment. 
Such a penalty c·an,only be imposed under section 87(2) of 
the Act read with the standing order by the Deputy 
Commissioner and not by the Subdivisional Officer. In this 
view of the matter, hold that the imposition of the penalty by 
the subdivisional officer as contained in Annexure-5 is 
illegal and invalid in the eye of law. We, therefore, quash 
the order contained in Annexure-5 and hold that the 
petitioners will not pay any penalty to the state or to the 
subdivisional officer or to the Deputy commissioner. , , 

9. In these circumstances, the petition is allowed and 
Annexure-5 is quashed; but there will be no order for costs. 

Petition AHowed. 
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FULL BENCH 
I • 

Before s·.s. Sandhawalia;·c.J., B.P. Jha & Nagendra 
Prasad Singh, JJ. 

1984 
, 

November, 12 

Mahanth Siyaram Das and another.'' . 

. v . . 

The State of Bihar and others. 
. I 

· . · Bihar Land Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961 (Bihar Act XII of 1962), 
section 45 B, provisions of- whether the State Government 
or the authorised Collector of the district alone has to 
decide afresh a pr.oceeding disposed of by a Collector 
under' the Act- authorised· Collector of the district, whether 
could refer the matter for disposal to ·any subordinate 
authority under section 45 B _,.... power under section 45 B, 
whether extends ·to calling for and examining the records of 
the p~oceeding disposed of by super·ior authority. · 

··The power under section 45 B of the Bihar Land 
Reforms · (Fixation of Ceiling Area and Acqu isition of 
Surplus Land) Act , 1961 has been given· in very widely 
couched terms to the State Government or the Collector of 
.the. di~trict authorised in this behalf to direct the re-opening 
and d1sposal afresh of any proceeding disposed of by a 

~Ci~l! Writ Jurisdiction Case No. 2314 of 1984. In the matter of 
an application under articles 226·and 227 of the constitution of I ndla. 
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coll·ectorunder the Act , if it th inks fi t. Yet this power cannot 
be cqnstrued as altogether unbounded. The language of the 
section plainly points to one' basic limitation of the power of 
re-opening the earlier proceedings. The power is first given 
to call for and examine any record of any proceed ing. This 

. would indicate that the calling of the record by the state 
· Government or the authorised collector is only from authori­

ties subordinate in rank. There is even a further lim itation or 
qualification with regard to s.uch a proceed ing. It is not any 
and ev.ery record that is to be called for but only of a pro­
ceeding disposed of by a, collector under the Act. It is not 
the power to call for and examine the records of proceed-

. , ings disposed of by superior authorities. The word direct in 
section 45 8 of the Act. Implies a twin direction by the State 
Government or the authorised c·ollector to a subservient au­
thority to· first re-open the case and thereafter to dispose it · 

. of afresh in accordance with the provis ions of the Act. 
Held, therefore, that section 45 B of the Bihar Land 

Reforms (Fixation of Ceil ing Area a11d Acquistion of Surplus . 
L~nd.) Act, 1961does not necessarily mandate that the de­
.cision afresh of a proceeding disposed of by a collector un­
der the Act must inflexibly be made by the State Govern­
ment or by the authorised collector of the district alone and 
as such the matter could be decide9 at a level below t.he 
Collector of the district. · 

· Kesara Devi v. State of Bihar (1)- overrule·d . 
. Applications by the petitioners. 

. The facts of the case material to this report are set 
out in the judgmen.t of 5.5. 5andhwalia, C.J. 

· The case in the first instance was placed, 
foradmission before a 'Division Bench whic/1 referred the 
esse to a larger Bench for decision. 

(1) (1984) P.L.J .R. 20~ . 
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On this reference. 
Messrs B. P. Bha'gat and Sheojee· Prasad tor the 

petitione~s. . · · · . 
Messrs C.K. Sinha, Government Pleader/; and G. S. 

Prasad and G. Narayan, Junior counsel. to C?overnmenl 
Pleader I for the respor:Jdents · . . 

. S.S. Sandhawalia, C.J., Whether se.ction 45-B o1 
the Bihar land Reforms (Fixation of Ceiling area and 
acquosition of surplus Land) Act, 1961 mandates that the 
decision afresh of a proceeding disposed of by a Collector 
under the said Act must be done by the State government or 
by the authorised Collector of the distr.ict alone is the 
significant question necessitating this reference ro·the Ful 
Bench. Primarily at issue is the correctness of the view .ir 
Kesara Devi v. State of Bihar (1 ). · · 

2. Mahanth Siyaram Das, petitioner . no. 1, is the 
shebait of Bericholha math at BancholhaJ which is a public 
trust registered as such. under the provision of the Bihar 
Hindu Religious Trust Act, 1951. The Math aforesaid own!: 
lands and other agricultural properties for religous purposes. 
It is the case ·that during the absence of petitioner no. 1 or 
·pilgrimage in the years · 19]3 to 1975 one Mahantr 
Manmohan Das used to look after the affairs of this Matr 
and in the said period nearly 13 acres of the· Math proper"t; 
were decla.red surplus !n the ceiling proceedings helc 
unde~ t~e Bihar-Land Reforms (Fixation of Ceiling Area anc 
AcquJstJon of Surplus Land) Act, 1961 (hereinafter refer.rec 
to as the Act). The petitioners thereafter preferred a petition 
unde~ section 45B of the Act before the Collector of Saharsa 
P raY 1 n g for _reo p e n in g t h e case a n d d e c i d i n g it i n 
accordance With law, but the same was dismissed in default. 
The matter was then carried to the Board of Revenue and 

(1) (1984) P.L.J.R. 209 . 

. ' 
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vide annexure-3 the Additional Member of the Board 
set aside the order and directed the Collector of the district 
to hear the parties on merits. It would appear that on the 
bifurcation of the district the matter was transferred to ·the 
collector of Madhipura who, in turn, sent the petition to the 
subdivisional officer, Madhipura, for disposal afresh. The 
latter, after hearing the petitioners, declined to vary the 
previous order or to reconsider the matter about the 
classification of the lands in question and the grant of one 
unit to the deity installed in the math. The petitioners 
thereupon appealed to the Collector of the district who 
upheld the order (vide annexure 1 ). The primary grievance 
of the petitioners is that under section 45 B of the Act the 
Collector of the district alone could hear and decide the· 
matter afresh and. had no jurisdiction to transfer the same to 
the subdivisional officer and consequently the orders are 
void and without jurisdiction . . 

3. When this case ·came up for admi$sion before the 
Division Bench, firm reliance was placed on keshra Devi v. 
State of Bihar (Supra) for contendi_ng that the district 
collector had no jurisdiction to refer the matter for disposal 
to a n y s u b or d i nate a u thor it y u nd e r s e cf"i on 4 5- B . 
Expressing some doubts about the correctness of the 
decistons aforesaid the matter was referred to a larger bench 
for reconsideration and that is how it is before us . 

. 4. As earlier, learned counsel for the ~rit petitioners 
has placed firm reliance on the observations in the case of 
Kesara Devi v. State of Bihar for pressing his solita-ry 
contention that section 45B mandates· that the collector of 
the district alone could hear and dispose of the matter afresh 
and could not refer the san:e to any su~ordinate authority. 
"Apart from precedent, thiS construction was urged for 
acceptance on the language of the statute as well. 

-5. Since the controversy here inevitably centres on 
the language of section 45-B of th~- Act, it is at to read the 
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same at the outset : . , 
"45 B, State Gcivrnment to · call for and 

examine re"cords :- ., 
The State Government or the Collector of the 

Distirct, who may be authorised in this behalf may, 
at any time, call for and examine any record of any 
proceeding disposed of by a· collector under the 
Acf and may, if it thinks fit, direct that the case be 
re-opened and disposed of afresh in acc~rdance 
.with the provision of the Act." . 

· _6. To appreciate the rival contentions canvassed 
before us and in view of some intricacy of construction , it is 
necessary first to construe the provision against the 
legislative background of section· · 458 . It seems 
unnecessary to delve deeply into the enactment and the 
innumerable changes introduced in the · AGt at 
disconcertingly frequent intervals from its enforcement in 
1961. It would perhaps suffice to notice that orig inally the 
Act did not contain any provision corresponding to section 
458 -and vesting the state government with the power to 
re-open cases and direct their disposal afresh . It was only 
in the wake 9f the wide ranging structural changes made in 
the statute by the amend ing Act 22 of 1976 that this 
power has now been conferred . Therefore, it seems 
p o s s i bl ~- to infer . t h a r in view of. the v e r y 1 a r g e an ~ 
substantial changes made by the amending Act of 1976 1l 
was thought necessary to also h,ave th·e power of 
re-opening cases disposed of by a collector under the Act 
and to have them decided ahesh in accordance with. the 
provisions of ~he Act as amended. The larger scope and 
Import ~f S~Ctlon 45 B has been so well elaborated in the 
exhaustlv~. JUdgment of the Division Bench in Shri Thakurji 
Ram .rank] I vs. The State of Bihar and others (1) that it seems 

(1) (1983) B.L.J . 33 
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· unne~essary to traverse that ground again·. It would suffice 
to reiterate here·,that the power here is a quasi-judicial 
power and can ordinarily be. exercised only after giving an 
adequate opportunity of hearing to the parties. 

' · 7. For reasons of terminological exactitude it may be 
pin-pointed that there is shade of distinction betwixt the " 
collector under the Act and the collector of the district." The 
two for the purposes of the statute are distinct and separate. 
'Collector' stands defined in section 2 (b) of the Act as 
under : · 

· "Collector includes an Additional collector 
or any other officer not below the rank of a sub 
deputy collector appointed by the state government 
to ' discharge all or any of the functions of a 
col.lector under this Act." . 

. . It would be plain from the above that for the purposes ,. 
of the Act the State government can designate any officer 
as the collector under the act with the limitation that he 
should not be below the rank of a sub-deputy collector. It 
was common ground before us that usually if not invariably . 
the exercise of power under the Ac.t and its implementation . 
and determination of ceiling and surplus matters is left in 

· the hands of the collector under the Act. Equally it is not any 
and every collector of the district who is. now conferred 
jurisdiction by section 45 B but only the 0:'19 who may be so 
authorised for the said purpose by the state government. For 
convenience! hereinafter he is refered to as the 'authorised 
collector',. · 

8. It then ·calls for pointed notice that the power 
under sect.ion 45 B has been given in very widely couched 
terms to the state government or the collector of the district 
authorised ·in ·this behalf to direct the re-opening and 
disposal afresh of any proceeding disposed of by a 
collector under the Act. if itthinks.fit. The discretion has thus 
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been conferre-d in wide ranging terms. No express or 
statutory limitations are prescribed. It is plain that though 
the power here is a quasi-judicial one, it has been conferred 
with the widest amplitude, yet this power canno_t be constr~ed 

-as altogether unbounded. The language of. the sect1on 
plainly points to one basic limitation on th.e power of 
re-opening the earlier proce~dings. It was arQued before us 
that this power can be exercised dehors the hierarchy of th~ 
authority deciding the matter earlier.As an extreme case 1t 
was suggested that even if the ·matter may have been 
decided by a superior authority like the. Board of Revenue. 
or, for that matter, may have gone up to the High Court or 
the Supreme Court, if would still be possible under section 
45 B to re-open the matter by the authorised collector of the 
district. I am unable to subscribe t.o ·this extreme 
proposition. On principle it self, it appears incongrous, i"f not 
absurd, that the authorised,collector should have the power 
to direct re-opening. and decision afresh with regard to the 
matters which may have been finalised by his superior 
authorities, like the commissioner or the Board of revenue 
or, for that matter, by the High Court and even when the lis 
may have been carried to the final court itself. This apart, 
rea~ing s_ection 45B in sequence· would show that the power 
1s f1rst g1ven to call for and e,xamine any record of any 
procee~ing . If on~ m~y say so, the use of the phraseology to 
call fo_r m a way_ 1mpl1es ~he s.ummoning or a direction by a 

· super1or auth~nty to an 1nfer1or one to produce or forward 
the rec~rd. It 1s not easy to subscribe to the theory that a 
subord1nate could call for the records from its superior. 
Consegue_ntly, the very us~ and employment of these words 
would 1nd1cate that the calling of the record by the state 
gover~r:nent or th_e aut_horised collector . is only from 
~ut.ho~1t1es subordmate m rank. There .is even a further 
l1~1tat1on. or qualification with regard to S!JCh a proceeding. 
It IS not any a.nd ev.ery record that is to be called for but only 
of a proceedmg disposed ·of by a collector under the Act. . . . . 
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The power, therefore, to call for and examine and, obviously, 
!he. c<?nsequential action of reopening and disposal afresh 
1s lim 1ted to the records of proceedings disposed of by a 
collector under the Act only. It is not the power to call for and 
exam inethe .records of proceedings disposed of by superior 
authorities. I am firmly inclined to the view that the wide 
ranging power under section 45 B to direct reopening and 
disposal afresh is plainly limited to proceedings disposed 
of by the authorities up to the level of the collector under the 
Act and no higher. To hold oth.erwise would, in a y·.Jay, be · 
doing violence to the plain language of the statute and also 
would be contrary to principle.· 

9. Now it appears to me that the · real clue to the 
somewhat obscure provision .of section 45 B is provided by 
the meaningful use of the words 'direct' and be reopened 
and.disposed of afresh, Though perhaps the employment of 
any one of these may not have been conclusive but when 
both are viewed collectively, it would leave little manner of 
doubt that the disposal afresh is not necesarily to be by the 
state government or the authorised collector. To my mind, 
the use of the word 'direct' here is both crucial and in a way 
conclusive.· As was argued plausibly on behalf of the 
respondent's, the word 'direct' by the very nature of things 
implies at least two per~ons namely, th~ one who directs and 
the other who has been directed. To com some phraseology, 
it necessarily implies a 'director' and what may be called a 
directee. plainly enough one cannot and does not .direct 
one's own self. Consequently, when the statute designedly 
employs these words and says ·t~at the. s~ate g<?vernment and 
the authorised collector may d1rect, 1t 1s plam that such a 
direction is to issue inevitably to an authority subservient to 
it. To repeat, such direction · ~s not to ~e issu.ed to itself. It is a 

· sound cannon of construction thaUn a statute every word 
must be given a meaning and that the .legis~ature ~oes not 

. waste its words. Therefore, the word d1rect m sect1on 45 B 
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Gannet be ignored as .me~e· s~rplusage. · So .construed, 
section 45 B implies a tw1n d1rect1on by. t~e state goyernm~nt 
or the authorised collector to a subservient authonty to f1rst 
reopen the case ,and thereafter to dispose it of afresh in 
accordance with the provisions of the Act. 

1 o. Negatively, it calls for notice t.hat the Le~lslature, 
whenever it desir.es that .the supenor author1ty must 
inflexibly decide the case itself, employs known and 
categoric terminology to express its intent. Even dehors th.e 
word direct, in such cases the · language .employed IS 
specific that the· matter must be decided by the authority 
itself if it happens to be a superior one. Reference in this 

· conneciton may pointedly be made to sub-section ( 1 0) of 
·sectio·n 48 E of the Bjhar Tenancy Act, 1885,. as now 
amended. There in it is mandated in terms that. the collector 

: will decide the dispute him self. 0 n beha If o.f the 
respondents our attention was similarly drawn to section 
46-0 of the Bihar Finance Act, which, by conferring similar 
power on the commissioner, expressly uses the words which 
he thinks proper in the context of the matter of the 
re-decisiol') of the issue, similarly, section 5A(2) of the land 
Acquisition Act, as amended by the Bihar amendment of 
1960, clearly says that the state government may pass such 
order as it may think fit. By way of analogy, therefore, it is 
paten! that whenever the intent of the Legislature is that the 
~upenor authority should inflexibly dispose of the matter 
Itself, then it makes. its intent clear by ·using unequivocal 
phraseology to that effect. . . · · 

. 11. On behalf of the writ petitioners ·some tenuous 
rel1ance was sought to be placed on section 18 of the Bihar 
Sales Tax Act, 19~9. I am unable to see how this, in any 
way, advances the1r case. Therein the power ·to re-assess 
any es~aped asse~sment or under assessment has been 
vested In the pre~cnbed authority.and in terms it is laid down 
that such prescribed authority would proceed to assess or 

I 
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re-assess the amount of tax due from the dealer in respect 
of such tum over. Obviously, in such cases the prescribed 
authority alone is vested with the power to re-assess when 
the other requirements of section 18 are satistied. Similarly, 
some vain reference was also made to sections 147 and 148 
of the Indian Income-tax Act, 1961.-lt is significant to recall 
tha.t these provisions do not even remote.ly employ the 
phraseology .of the word 'direct' or the word 'reopen'. The 
language employed in the two sections again leaves no 
l'acuna o.r doubt about the intention that the matter !s to be 
decided by the Income-tax officer himself and that he should 
assess or re-assess the income escaping assessment. With 
respect, these provisions-far from aiding the stand of the writ 
petitioners seem to r.un counter thereto for the aforesaitf 
trip I.e reason. . . · · · . 

12. Equally the argument ab inconventiae with regard 
.to the construction canvassed on behalf. of the writ 
petitioners calls for notice. As has already been observed 
earlier, the word collector stands defined under section 2(b) 
of. the Act and is .separate and distinct from the collector of 
the district who alone can be authorised under section 45 B. 
It was common grotin.d before us that the special provisions 

1of the ceiling laws are normally applied by and the powers 
through are exercised by the collectors appointed under the 
Act. This somewhat intricate jurisdiction is within the ken of 

.· officers specially appointed by the state. To assume that 
~very case of reopening under secti.on 45 B, the authorised 
district collector himself would be obliged to dispose of the 
matter afresh, may first well place an impossible burden on 
the collector of the district saddled as he is with multifarious 
duties and unaware as he migllt be of the intricacies and 
specialities of the ceiling laws. It 1s well known that today 
the collector of the district has ?ecome primarily and mainly 
an executive· funct.ionary a~c:J 1t may_ ~ell be_ anomalous to 
thrust a strictly intncate ;ud1c1al fun.ct1?n on 'him alone to the 
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exclusion of any other authority. Therefore, the con~truction 
canvassed on behalf of the writ petitioners would, m actual 
practice, lead to anomalies and even ha_rd'ship to the 
litigants. What has been said in this context about the 
authorised district collector applies with even greater force 
in relation to the state government where it directs to 
reopen to the proceedings. Admittedly section 45 B does not 
expressly or impliedly visualise a delegation of this judicial 
or quas i-judicial power by the state government. Normally 
the presumption of any such delegation is barred and 
admittedly-no rules have been framed also which authorise 
any one also to exercise the powers of the state government 

·under section 45 B though it is even doubtful if it could be 
so done. Therefore, such a ·power at the· highest can be 
exercised by the state cabinet and at the lowest level say 
parhaps be exercisable by the minister of the Department 
concerned. Would the statute envisage that in all matters 
where the state goverment directs the reopening, the 
minister concerned should dispose of the matter afresh? In 
~ wide spread state like that of Bihar that by itself would 
1mpose an impossible burden on the minister concerned to 
dispose of all cases judicially for the whole of the state and 
even a greater hardship on th.e parties when such fresh 
determination could be done only afthe level of the Minister 
concern~d a! Pat_na. This apart, it does not seem easy to 
thrust !h1s pr_1mar11y. a judicial or quasi-judicial power on an 
authonty ~h1ch 1s entrrely excutive and primarily political. 
To rn.Y mmd, the construction, canvas·sed by the writ 
P~tltl~ners would l·ead to patently anoma·lous ·if not 
~ISCh1ev~us, r~sults, and it is a sound ru.le to ~void a 
onstruct1on .wh1ch may lead to such consequences. 

0 . 13. Inevitably a reference must be made to Kesaia 
brf~'- v. State of Bihar. (s~prljl) : A perusal of the very 
~deq~:t~Tent would plamly 1nd1cate that the matter was not 

. Y canvassed before the Bench. The issue was . . 
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·treated primarily as one of first impression, and neither the 
earlier precedents nor the finer nuances of th·e language 
including the use of the words 'direct' and 'be reopened and 
disposed of afresh' were high lighted. The analogy of sister. 
statutes in this context was not forcefully· brought to the 
notice of the Bench. The resulting anomal ies of the 
construction missed notice. With the greatest respect and 
deference, therefore, it has to be held that the said case does . 
not. lay down the law correctly and is hereby overruled. 

14. To conclude the answer to the question posed at 
the very outset is rendered in the negai1ve, and it is held 
that section 45B of the Act does not necessarily mandate 
that the decision afresh must inflexibly be made by the state 
government or ·by the authorised collector of the dist rict 
alone. · · 

15. Onc·e it is held as above, it necessarily follows that 
the solitary contention raised on behalf of the writ 
petitioners that the matter could not be decided at a level 
below the collector of the district must fail. The wr it petit ion 
has consequently to be dismissed. But in view of the earl ier 
precedent in Kesara Devi 's c~se (supra) I would decline to 
burden the petitioners with costs. 

B.P. Jha, J. 
Nagel)dra Prasad· Si.ngh, J. , 

s. P. J . 

I agree. 
I agree 

Petition dismissed. 
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FULL BENCH 

Before S.S. Sandhawalia,· C.J., B.P. Jha & S.E3. 
Sanyal, JJ. · 

·~ 

November, ·16 

Dinesh Prasad fvtandal & others.-

v. 

The State of Bihar and others. · 

Industrial Dfsputes Act, 1947 •. (Act ~IV .of 19~7) , 
sections 1 o 25·8 and 25- F - wnt appl1cat1ons f1 led 
claiming relief under section 25-·F- referenc~ of~ dispute 
under section 10, whether an adequate , eff1cac1ous and 

'Civil Writ Jurisdiction cases nos. 5377 'to 5385. 5398, 5400 and 
5724 of 1983. In the matter of applications under Articles· 226 and 227 of 
the constitution of iridia. · · 
C.W.J.C. 5378 of 1983 .... Surendra Choudhary .. . Petitioner. 
C.W.J .. C. 5379 of 1983 ... Ashok Kumar Sharma ... Petitioner. 
C.W.J.C. 5380 of 1983 ... Birendra Kumar Pandey ... Petitioner. 
C.W.J.C. 5381 of 1983 ... Bimal Kishore ... Pet itioner: 
C.W.J.C. 5382 of 1983 : .. Nagendra Pathak ... Petitioner. · 
C.W.J.C. 5383 of 1983 : .. Ram Vijay Pd. Sharma : .. Petit ioner . 
. C.W.J.C. 5384 of 1983 .. . Nityanand Prasad .. . Petitioner., · 
C.W.J.C. 5385 of 1983 .. . Gupteshwar Upadhayay ... Petitioner. 
C.W.J.C. 5398 of 1983 ... Surendera Pd. Singh .. . Petitioner. . · 
C.W.J.C. 5399 of 1983 .. . Chandra Shushan ... Petitioner. · 
C.W.J.C. 5400 of 1983 .. : Lalit Narain Mishra ... Pet itioner. 
C.W.J.C. 572~ ~f 1983 .. .. Ram Mohan Choudhary .. . Petit ioner. v. The 
Chairman .. Mtthtla Kshetrtya Gramin Bank, Darbhanga Head office · 
Respdt. 
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_ altern_ati_ve remedy - whether such an alternative remedy 
: and s1mllar remed1es under the Act to be exhausted before 
seeki~g _relief i~ the writ jurisdiction of High Court -
Co~st1tut1on, Article 226, Scope of. · 

· . Held, that the statutory -reference of an industrial 
dispute under section. 10 of the lndurstial Disputes Act 194 7, 
is an adequate and efficacious legal ·remedy for the 

·,enforcement of the rights created under the Act. . 
The Industrial Disputes Act, 1947.: lays down detailed 

procedure and methodology for claimir.'] new industrial rights 
. for the l,o\/Or-kmen and provides a hierarchy of forums and 

, tribunals for their adjdication and ultimate enforcement. 
. Therefore, on the well established uno flatu rule the right 
and -remedy are irrevocably married and are not to be 
divorced from each other. In others words, if a statute 
confers a right and in the same breath provides for a remedy 
for enforcement of sue~ right the remedy provided by the 
statute must be resorted to. The remedies provided under 
the Act, a~e not only alternative but, indeed, wider and more 
specific. . / · 

Premier ·Atutomobiles Ltd v. Kamlakat Shantaram 
Wadke and ors. (1), Rohtas Industries Ltd. and another v. 
Rohtas Industries Staff Union and others (2), Shanker La/ 
Mali v. State of Rajasthan and others (3), and Maf!oha_r La/ 
v. state of Punjab. and another (4), rel1ed on. Han Rat and 
ors v. Union o·f /ndla (5), Haridai Mahto and ors. v The Union 
of India and_ anr. (6) and Mahabir V. D.K Mital ~nd anr(7), overruled 

(1) (1975) Labour and Industrial cases. 1651 . 
· (2) ( 1976) Labour and Industrial cases. 303 = ( 1976) A.l. R. (S.C.) 425 

(3) (1980) Labour and Industrial cases, 964. 
(4) (1984) I.L.L.J. 193. . . 
(5) (1978) B.B.C.J. 350. 
(6) (1978) B.B.C.J. 459. 
(7) (1980) Labour and Industrial cases. 119. .. . 
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Assistant Personel officer, Southern Railway V. K. · 
· Antony(1 ), dissented from. 

Held further that the suitor must exhaust fhe remedie 
under the 'Industrial Disputes Act, 1947, before . seekin 
relief in the writ Jurisdiction, unless the monstrosity of th 
situation of other exceptional .circumstances cry out f< 
interference by the writ court at the very threshold. 

As a settled. rule of judicial policy, convenience an 
discretion a writ court would refuse to interfere undE 
Article 226 of the constitution where an alternative remec 
exists u·nless peculiar and exceptional grounds ar 
established therefor. 
. Basanta Kumar Sarkar and ors. v. The Eagle Ro/lir 
M~lls Ltd. and ors. (2), relied on. .., 

Held, therefore; that in · order to claim, relief und1 
section 25-F of the Industrial Disputes Act 1947, the w1 
petitioner must be relegated to the specific statutory rernec 
under section 10 of the Act in the first instance. 

Application by .the petitioners. 
: }he facts of the case material to this report are set 01 
m the JUdgment of S.S. Sandhawalia, C.J. . . 

. T~e cases in th.e. fi.rst Instance were placed fc 
-admiSSion before a DIVISion Bench, which referred th 
cases for authoritative decision by a Full Bench. · 

9n this reference. · · · · · . . 

. Mr. Tar~ Kant a Jha, Mr. Sushi/ chandra Sinha, Mr. Bn 
K1sh~re Naram, and, Mr. Deepak Dayal for the petitioners 

Mr. Ram Balak Mahto, Addi, A. G. for the State only 

(1) (1978) 2. l.L.J: 254. 

(2) (1964) A.I.R. (S.C.) 1260. 
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Mr. Chandi Prasad, Mr. Kedar Nath Jha, Mr. Jagannath 
Jha (SCI) and, Mrs. Sangeeta Das Gupta ; for the 
Respondents. -

S.S. Sandhawali~, C.J.: : The two meaningful 
issues that came to the for~ in this set of cases referred for 
an a_uthoritative dec_ision by' the Full Bench my well be· 
pr~crsely formulated rn the terms following :-

1. Whether the statutory reference of a dispute un­
d-er section 10 of the Industrial Disputes Act, 194 7, is an 
adequate and efficacious legal remedy for the enforcement 
of rights created under the said Act? 

- II. If so, whether such an alter.nativ.e remedy and 
similar remedies under the Act should be exhausted before 
seeking the relief in the writ jurisdiction under Article 226 of 
the Constitution? 

2. The relevant" facts and issues of law are admittedly 
common and ident~cal in these 13 writ petitions and, learned 
counsel for the parties, therefore , are agreed that this· 
judgment will govern aH of them. The representative matrix 
of fact may be taken from civil writ jurisdiction case No. 5724 
of 1983 (Ram Mohan Chauthary vs. 'the Chairman, Mithila 
Kshetriya Gramin.Bank, Darbhanga). The writ petitioner there 
in claims •to have been temporarily appointed as a clerk by 
the chairm·an of · the respondent Mithila Kshetriya Gram in. 
Bank, Darbhanga, and, thereafter performed his duties from 
the 17th' of July, 1981, till .the 5th of October, 1981 . His 
services were apparently terminated thereafter, but, it is. 
claimed that by several subsequent appintment letters the 
petitioner served in the same capacity for varying periods 
commencing from the 17th July, 1981,to the 20th of July, 
·1982. It is sought to be claimed- that the petitioner has 
rend~red 335 days of continuous_ se~vice within the 
meaning of. section 25 B of the !ndustrral Drsputes Act, ~ 94 7 
(hereinafter referred to as the Act), and, on these premrses. . . . 
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is entitled to the benefit -under section 25F of the said Act. 
Apprehending that the petitioner1s ser~ices ~uld _be ter­
minated, he instituted a tit!e suit ; bemg T1tle su1t. No .. 65 of 
1982 in the court of the first munsif, Darbhanga, and 
secur'ed a temporary injunction, restraining the defendant 
bank from terminating the petitoner's services. Against this 
injunction, the respondent Bank filed a miscell!=lneous 
appeal before the district -judge of Darbhanga, wh1ch was 
allowed and the ... injunctioR granted was vacated . 
Consequent there to the respondent Bank (vide Annexure. 
'1'), by a wholly nonstigmat ic and inoccuous letter, 
terminated the· writ petitoner'services, as these were no 
longer required. Thereafter, the petitioner Cho'se to withdraw 
the title suit and he preferred the present writ petition, 
claiming the relief wholly under section 25F of the Act. ·. . . 

3. At the very threshold stage of admission , the 
learned counsel for the petitio·ner had asserted that the 
remedy under section ·1o-of the Act was not an adequate 
remedy and, consequently, the writ petitioner was entitle to 
invoke the writ jurisdiction straightway, without resorting to 
or exhausting the statutory remedy admittedly available to 
him •under the Act. In view of the significance of tHe matter 
involved, the case was referred for an authoritative decision 
by a Full Bench. . · · · · · · 

4. In the counter affidavit filed on behalf of_ the 
resp9n~ent Mithila .Kshetriya Gram in -Bank, it has been 
cate~or1cally averred that the,.writ petitioner .has not put in 
contmeous s_ervice of 335 days with in twelve calendar 
months and Instead has worked for certain periods with 
several_ breaks_ under several appointment letters , and, as 
such, h~s case IS not 9overed by section 25'8 of the Act. It is 
further stated that the appointment lettec,s.of the petitionel 
were u~der_ an agreen:'ent, which· in terms specified the date 
of t~rm1nat1on of_ serv1ce, and he was not entitled to even a 

- notice before · h1s termination , in view of the provise tc 
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sec;tion 25F(a). It is reiterated that the order of terminat ion · 
_ of the petitoner was a removal simpliciter without any stigma 

attached there to. The avenments with regard to the pet itoner 
having preferred a civil suit are admitted. The categoric stand 
tak~n by the respondent Bank is that the pet itioner is not 

·entitled to come directly to the High Court without first 
agitating the matter before a hierarchy of tribunals provided 
under Act which provides an adequate and efficacious 
remedy to him for the enforcement of his alleged right. 

· 5 . On the aferesaid resume of respr.esentative. facts , 
two . si gnificant issues noticed at the outset arose for 

· consideration , Yet before coming to grips with question no. 
1 afore'said, it is necessary for the purpose of terminological 
exactitude to clarify as to wha·t is said to be indicated by a 
legal remedy therein . Now in order to be labelled as a 
r~medy in the eye of law, it must be capable of providing 
adequate redress. to the claimant and to rectify the wrong of. 
which he is aggrieved. It is new well settled that . any 
purported remedy, whl ch is iliusory in· its nature and is 
unable to provid'e adequate relief with reasonable efficacy, 
is in strictitude no remedy at all. this has been so held 
authoritatively even during the emergency when by the Forty 
second amendment a constitutional bar was sought to be 
erected against the exercise of the writ jurisdiction, where 
any other remedy was available, by section 58(2) of the­
~onstitution (Forty second amendment) clause (3) had been 
mserted in Article 226, wh1ch read as follows ·: 

"No petition fo~_ .the redress of any injury re­
ferred to in sub-ctause (b) or sub-clause ._(c) of 
clause ( 1) shall be entertained , if any other rem- · 
edy for such redress is provided for by or under 
any other law for the. time being in force ." 

The question and true import of the words "any other 
remedy", which posed a constitutional b~r to the ex_ercisc: of 
the writ jurisdiction, had come up for pomtc:_d cons1derat1on 
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before many of -the High Courts. Full Bench' of five. J~dges 
in Ahmadabad Cotton Manufacturing Company L1m1ted v. 
The Union of India (1) took the view that the constitutional 
fetter on the jurisdiction of the court has to be cpnstrued very 
strictly and .'any other 1remedy' would mean not merely an 
illusory remedy but one which is in essence real and 
capable of redressing the injury effectively. The . same 
conclusion was arrived a! by the Full Bench in Wahidi Begum 
v. The Union of India and others (2) in the following words; 

"Thus as a · result of the aforesaid 
discussion, I held that the words 'any othe r 

· remedy' occurr ing in Article 226 (3) would mean 
a real remedy capable of affording relief for the 
injury envisaged in sub-clauses (b) and. (c) of 

· clause (1) of Article 226 ." 
To the same tenor are the observations · of the Full 

Bench in· Government'of India v. The National Tobacco co. 
of India Ltd. (3) and Division Bench of our own Court in 
Ranchi Club Limited v. The State of Bihar and others (4) 
consequently at the very threshold it must be -made clear 
that hereinafter whenever a reference is made to a remedy 
what is intended is a legal remedy capable of affording 
adequate and efficacious redress to the su iter and not merely 
one which is illusory in nature. · · · 

· 6. Havi~g cleared the ground as ab,ove, one may 
pr~cee~ !O not1ce the representative attack on behalf of the 
wr1t pet1t1.oners spearheaded by their counsel Mr. T.K. Jha. 
He submitted with his usual vehemence that the statutory 
reference under sect.i o~ 10 of the Act is no remedy in the 
.eye of :law because 1t 1s dependant on the opinion of the 

(1) (1974) A.I.R . (Guj) 113 
. (2) (1980) A.I.R. (Punj.) 291 
(3) {1977) A.I.R. (A.P.) 250 
(.4) (1 978) A.I.R. (Pat.) .32 
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Government to refer or not to refer the indust"rial dispute to a 
Board, a Labour Court or a Tribunal. In essence the 
argument is that the statutory reference suffers from the 
serious handicap and is hedged in by the discretion of the 
Government in making a reference or otherwise, and, 
therefore, it cannot be classified as a legal remedy at all. In· 
sum , it was submitted that it is a misnomer to .construe 
section 10 as providing a remedy at all, far from the same 

, being adequate or efficacious. Firm reliance was placed on 
Hari Rai and others v. The Union of India (1) which, in turn 
has been followed in Haridai Mahto and others v. The Union 
of India and another (2) and Mahabir v. O.K. Mittai and 
anothe~ (;3). · · · 

7. 'As would be manifest hereinafter, I am inclined to 
take the view that the issues herein are concluded by the 
binding precedent in the Premier Automobiles Limited v. 
Kamalakar Santaram Wadke (4) which. in turn stands 
reiterated forcefully in Rohtas Industries Limited and another 
v. The Rohtas Industries Staff Union and others (5) . 
However since. a vigorous attempt has. been. made to 
distinguish_ the atore~aid cases and considerable suppor-t 
is given to this stand by the aforement ioned three Division 
Bench judgments of this Cou_rt. it becomes nect:ssary and 
somewhat ref.reshing to exam me the matter on pnnc1ple and 
the ·.larger intent of the statute . . 

8. The lndu.strial Disputes Act was enacted way back 
in 1947. The predecessor statute there to was the Trade · 
Disputes Act of 1929. As is manifest from the larger scheme 
of the Act itself and -particularly so f~om the statement of 

(1) (1978) B.B.C.J. 350 
(2) (1978) B . B . ~ . J. 459 
(3) (1980) Lab. and Ind. cases 119 . 

. '(4) (1975) A.I.R. (S.C.) 223~ 
(5) (1976) A.I.A . (S..C.) 425 



812 THE INDIAN LAW REPORTS [VOL:LXIV 

objects and reasons, for its ena~tment , it had come up for 
pointed notice that the ~rade D1sputes Act had made no 
provis ion for the proceedmgs thereunder for the settlement 
of an industrial d ispute either by reference to a Board of 
Conciliation or to a court of Inquiry or a Labour Court or 

. Industr ial Tr ibunal . This defect was,sought to be remedied 
during the · last world war by the enactment .of Rule 8 ~ A of 
the Defence of India R-ules , empowering the Cent ral 
Government to refer Industrial disputes to adjudication and 
to enforce the award. The said rule having been found to 
have provided a useful remedy, the Industrial Disputes Act, 
1941 was in turn enacted to provid.e for remedies and 
forums for the enforcement of the stat.utory rights created 
therein . A reference to the exhaustive definit ive sect ion 2 
would indicate tha t the Lagis lature has with meticulous care 
defined the concepts and the relevan't terms pertaining to 
industrial law and the disputes arising thereunder. They 
include ·such basic definit ions as those of industry, workman, 
appropriate Government, award, conciliation proceeding, lay 
off , str ike , retrenchment , settlement, trade un ion , etc . 
Chapter II of the Act then provides for the requisite for,unis 
under t.he statute , namely, works commitee, conciliation 
officer, Board of Conci liation, Cour t o·f Inquiry, Labou r Court, 
~ n d u.s t ria I T r i b u n a I, N at i o n a I T r i b u n a I an d · a I s o t h e 
qualifications or disqual ifications for the personnel manning 
the same. . . . : 

· . 9. Of par ticular interest is Chapter. Ill, which co~tains 
sect1on 10 pertaining t~ the re ference .of lr)dustrial disputes 
to Boards, Courts or Tr1buals. Its Exhaustive provisions have 
been supplemented by the insertion of. sect ion ·1 OA with 
regard to the voluntary reference of disputes fo Arbitrators 
as w~ll . Chapter IV of the Act in details lays down the 
f~ocedure, P.owers a~.d ~uties of the various authorities 
T ~eun1der, like con~1l1at1on officer, Board, · Labour Court . 
. rl una and the National Tribunal. · Equally it provides tor 
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the forum of the report or the award of these tribunals and 1 

the publication of those reports and awards, and the per­
sons ·on who~ the sa~e would be binding . Whilst 
~.hapter .v prov1des for strikes and lock-outs, of particular 
ln.terest 1s chapter VA. which was added by Act 43 of 1953. 
w1th regard to lay off and retrenchment. There in section 258 
in great detail provides the definition of cont inuous service, 
whilst section 25F confers the right that any workman , who 
has been in such continuous service for not less than one 
year, shall be retrencned only on the conditions specif ied 
therein . Vide Chapter VB , inserted by Act 32 of 1976, 
sp.ecial provision relating to lay off , retrenchment and 
closu re in certain establishments . were made. Chapter VII 
contains misce llaneous provision , including Section 33C 
which provides for recovery of money due from the· employer ' 
etc., whilst section 38 confers the power to frame ·rules · 
under the Act. ,Appended to the Act are as many as five. 
Schedules and, in exercise .of the powers under the 
aforesaid section 38, the Industrial Disputes.(Central) Rules, 
1957, containing as many as 80 deta iled rules, along with 
schedules cont~inihg forms etc:, requ ired under the law have 
been framed. In aa·bu .Ram Upadhyay 's case (1) it 
has been categorically held that · the · rules 
validly framed under ~n Act. in effect, become a part and 
parcel there of. · . . . 
, . 10. Even a oird's. eye view of the provisions of the Act 
and the Rules framed thereunder can leave little maimer of 
doubt that this statute fashions new industrial rights for the 
workmen and sperls out spec ific remedies for the 
enforcement·tliereof. It envisages a hierarchy of forums, and 
Tribunals providing in deta-il the procedure for approaching 
t h em an 'd t h e p ubi i cat i o n of t h e i r q ward s a n d t h e i r 
enforcement, as also their binding nature. It is manifest that 

.(1} (1961) A.I.R. (S.C.) 751 
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these rights under the Act are by and large the ·cre~tu·r9S of 
the statute and ,granted by the mandate of. the Leg~slatur~ . 
To put it precisely, most, if not al.l, _of these riQhts spnng from 
that statute and coterminously 1t IS a fountain head also for 
the remedies for their enforcement, which are provided in 
great and sometimes meticulous deta1l. It seems 
unnecessary to elabqrate the matter, but broad vista of the 
Act make it manifest that it is a self-contained ~ode unto 
i t s e I f , c r e a t i n g a n d c on f e r r i n g t h e i n d u s t r i a I r i g h t .s 
thereunder and fashioning forums and the remedies for the1r 
enforcement as an integrated whole. . 

11 . Now, It could not be disputed before us that if not 
all, . yet most of the industrial rights conferred on the 
workmen were pure creatures of the statute not necessarily 
having any foundation or root in the general or, if one may 
say so, in the common law. Indeed some of.these rights are 
in derogation of and in essence an overriding of the 
ordinary law. The learned Additional· Advocat General, Mr.. 
Ram Balak Mahto, was on the firm ground in pin-pointing 
particularly section 25F as being wholly a freshly fashioned 
industria! right in the context of retrenchment. It was pointed 
out that the workmen were sought to be brought within the 
amb~t of that right only by a legal fiction of the ctefinit·ion of 
cont~nuous s·ervice under section 25 B. There py,· what in 
fact ts n_ot continuous or uninterrupted service, in commqn 
and ordtn~ry parlance, is, by the mandate of law deemed to 
be a continuous service by-a workman qua his employer. 
Lea:ned ,couns,el then referred to section 16 of the Specific 

. R.eltef Act to highlight his point that -the general law · 
~tsapproves of and frowns of the specific only the remedy of 
toa~hages for wrongful termination. 1\ is in direct opposition 

e general law and as an exception there to the Act 
carves out th · · h f • . . e .ng t o a workman to claim continuance tn 
~~~~~~e, t anp. tn fact, sec!Jr~ specific .enforcement of a 

c 0 personal serv1ce against the will of the 
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employer, if retrenchment compensation had not been paid 
in accordance with section 25F of the Act. It was, therefore. 
contended, rightly and plausibly. on beh.alf of the 
respondents that many and most of these rights flow from 
th.e Act , and, if one takes away the particular provision or 
repeals the Act, all these rights would evaporate into this 
air. Therefore, when a right stems from a statute. even in 
derogation of the general law. the remedy of its enforcement. 
if expressly provided, must also be sought for within the 
same statute. It was common ground before us tha! the Act 
lays down detailed procedure ·and methodology for 
claiming these rights and provides a hierarchy of forums and 
Tribunals for their adjudication and ultimate enforcement. 
Therefore, on the well. established uno flatu rule the right 
and remedy are irrevocably married and are not to he 
divorced from each other. In other words, if a statute confers 
a right and in the same breath provides for a remedy for 
enforcement of suGh right the remedy provided by the 
statute must be resorted, to. This hallowed principle was 
enunciated by Lord Tenterden, chief-justice, in Dos v. Bridges 
( 1831.-1, B & Ad· 84 7 a~ page 859) as under : · 

"Where an Act creates an obligation and 
enforces the perforrna.nce in a specified manner, we 
take it to be a general rule that performance cannot be 
enforced in any 9Jher manner." \ 

. The · aforesaid enunciation has been unreservedly 
quoted thereafter and reiterated by Lord Watson in 
Barraclough v. Brown {18~7A. C . 615) . ' -. 

- ~The right and the remedy are given uno flatu 
and one cannot be dissociated from the other." 

. The aforesaid princ iple has received unstinted 
approval of our final court as "Yell. Therefore, it seems to 
follow •!,·at where both right and remedy stem from the same 
statute it is inevitable that the right conferred is itself within 
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the confines and parameters of the modUS·Of. its enforce~ent. 
Therefore to say that because the statutory remedy prov1ded 
is hedged down by a precondition it would lose the label of 
being a legal remedy at all, seems . to be _pl~inly t,mten~ble 
on principle. That a legal remedy.may be 1.1m1ted or .confme_d 
by pre-conditions o'r post cond1t1ons for 1ts enforcement !S 
not at all unknown to the realm of law, and indeed in many 
cases it seems to be the rule rather than the exception . . 

13. One might also have a· closer look at section 10 
which provides for the reference·. of disputes to Boards, 
Courts or Tribunals. The provision itself is e'xhaustive 
h a vi n g as m an y a s eight •s u b- sect i o n s w h i c h , a r e 
comprehensive . in nature it must also be noticed that the 
same is not to be read in isolation but along with section 12 
and 13 cotaining the duties of the conciliation officers and 
the Board. Looking at the provision it is plain that the 
aggrieved party has a right under section 10 of the Act 
because where an industrial dispute exists or- is even 
apprehended a re.ference can be claimed on showing the 
releventjacts in that respect and on a consldereation of the 
entire material if it is found that an industrial dispute does 
exit. the appropriate Government would ·be bound to refer 
the dispute for adjudication, Even when the Government 
comes to. a contrary . conclusion it is not left to its own 
whimsicality. While declining the reference the Governm·ent 
is re_q~ired to a~ply · .its mind and act .reasonably and not 
capnc1ouly_or arb1tranly. 'It would be pertinent to observe that 
~nder sect1on 12 one of the duties of the conciliation officer 
1s that wherever an industrial dispute exists or is 
appre~ended he shall hold conc iliation proceedings in the 
pres~nbed manner. In the event of their Jailu re and no 
settlement being arrived at. sub-section (4) obliges him to 
send a full report setting. forth the steps taken by him .and 
the reasons on .account of which ; in his opinion · the 
settlement could not be arrived at. Sub-section (6) 'then 
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obliges that such a report must be submitted within fourteen 
days .of .the commencement ~f the·conciliation proceedings 
or w1th1~ such shorter per1od as may be fixed by the 
a p p r o p .n a t e g o v e r n m ~ n t. .u n d' e r s u b- s e c t i o n ( 5 ) t h e 
appropr1at~ government 1s obliged to consider this report and 
thereafter 1t may make a reference but where it dcies not do 
so, it has to record its reasons and not only that it is obliged 
to communicate the same to the parties concerned . 
Analogous provision then exist under section 13 with 
regard to _the Board, which is also obligated to make a 
report which must be considered under section 13(4) by the 

· appropriate Government and in the event of its decision not 
to make a reference, the appropriate Government must first 
record its r.easons and then-.communicate the same to the 
parties concerned. On behalf of the respondents it was 
forcefully stated that in the climate of industrial liberality 
prevailing today, reference of an industrial dispute is the rule 
whilst its refusal is the except ion. Yet again the aggrieved 
party is entitled to approach the High Court by· may of writ 
jurisdiction to show that the action of the Government in 
declining the reference is not legally. sustainable or there 
has not been any adequate application of mind. In this 
broader context to say that the statutory ref!ledy of .a 
reference is a misnomer appears to me as a m1snomer tn 

itself. ' 
· 14. Consequently the stand of the writ petitioners in 

this context has to be rejected on principle. on the larger 
·scheme of .the Act, and the. language of its specific 
provisions.. . 

· 15. However, as I said earlier, to my mind the case of 
The Premier Automobiles Ltd. v. Kamlakar Shantaram Wadke 
and others ' ( 1) completely covers the point by ~indin_g 
p recede n t an d i s not ·open to c h a II eng e w 1 t h 1n t h 1 s 
jurisdiction. There in also an indentical submission, as_ is 
sought to he ·raised before us, ·had been agitated by em inent. 
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counsel and precisely noticed by th~ir Lordships in the 
following terms !- · . · . · · 

. "Mr ~Sorabjee endea~oured to take hi~ case 
out of the well established and succ1nctly 
enunciated principles of law by the English courts 
on two grounds :- . · · · 

· · (1) That 'the remedy provided unc;ler. the Act 
is no' rmedy in the eye of law. It is a misnom~r. 
Reference fo the Labour Court or an lr.dustnal 
Tribunal for adjudication of -the industrial dispute 
was dependent upon the exercise of the power of 

· the Government under section 10(1). It did n.ot 
confer any right on the suiter." ' · 

, Indeed. it is the aforesaid argument which was 
pointedly considered in all its aspects and categorically 
rejected by their Lordships. The answer was rendered .in 
categoric terms in paragraph 14 of the report in the 
following terms : , 

"We do not find much force in either of the 
contentions. It is no doubt true that the remedy 
provided under theAct under section 33C on the 
fact s. and i·n the c i rcumstances of thi's case 
involving disputes in relation to the two settlements 

. arrived at between the . management and the 
. workmE?n. was not the appropriate remedy, It is also 
true that it was not open to the wor.kmen concerned 
t~ approach the Labour Court or the Tribunal 
d1rectly for. adjudication of the dispute. It is further 
well established on the authorities of this court that 
the government under certain circumestances even 
on the ground of expediency (v ide St'ate of 
Bombay v. K.P. Krishnan . (1961) 1 SCR 227 =(AIR 
1960 SC 1223) and Bombay Union of Journalists 
v. Th~ State. of Bombay, (1 964) 6 SCR 22. =(AIR 
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1963 SC 1617) can refuse to make a reference . If -
t~e retusal is not sustainable in law, appropriate 
d1rect.1ons can be issued ·by t_he High Court in 
exerc1se of its writ jurisdiction . But it does not' 
follow from all this that the remedy provided 
under the Act is a misnomer. Reference of 
industrial disputes for adjudication in exercise of 
!he power of the Go_v~rnm~nt under section .1 0 -( 1) 
1n so common that 11 1s d1ff1cult to call the remedy 
a misnomer or insufficient or inadequate for the 
purpo?e of enforcement of the right or liability 
created under the Act. The remedy suffers from 
some handicap but is well compensated on the 
making of the reference by the wide powers of the 
Labour. court or the Tribunal. The handicap leads 
only to this. conclusion that for adjudication of an 
i_ndustrialdisput,e in connection with a right or 
obligation under the general or common law and 
n-ot created under the Act, the remedy is not 
exclus ive . It is ·alternative. But surely for the 
enforcement of a right or an obligation under the 
Act the remedy provided uno flatu in it is the 
exclusive remedy The legislature in its wisdom did 
not think it fit and proper to provide a very easy 
and smooth remedy for enforcement of the rights 
and obligations created under the Act. Persons 
wishing the enjoyment of such rights and wanting 
its enforcement must rest content to secure the 
remedy provided by the Act. The possibility that 
the Government may, not ultimately refer an 
industrial dispute under section 10 on the ground 
of expediency is not a relevant consideration in 
this regard ." · · . . 

- It is manifest.from the above that the .final Court was 
expressly considering the remedy of a statutory reference 
under. section 10(1) of the Act within its limitation of 

. . 
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governm~ntal opin.ion. It has been held in terms : 
" . (i) That despite the handicap of the 

Governmental discretion to refer or not to 
refer an industrial dispute , the right to claim 
reference was nevertheless a legal remedy. 

(ii) That this handicap was more than 
compensated by the wider powers conferred 
on the Labour Courts and the· Tribuna ls 
under the Act. 

(iii) That the said remedy was both sufficient and 
adequate. . · 

(iv) That in terms it was an alternative remedy. 
It is apt to notice at this very stage that the aforesaic 

enunciation has been reiteratep in no uncertain terms by c 
co-equal Bench in Rohtas Industries Ltd. and another v 

, Rohtas Industries Sf'a.ff Unonan·d others (1) with the addec 
observation·: · · · · 

"The -Industrial. ·. Disputes. Act · is a 
comprehensive and self-contained Code so far as 
it speaks and the enforcement of rights created 
there by can on~y be thro·ugh the procedure laid 
d~wn there in. Neither the civil court nor any other 
Tribunal or body can award relief." 

And again :. · 

· " ~ince the .Aci which creates right.s and 
remed1es has to. be considered as one 
homo~enous whole , it has to be regarded uno 
flat~. 1n one breath, as it were, On this doctrinal 
ba~1s , _the remedy for the illegal strike (a concept 
wh1c.h 1s the creature not of the comnwn law but of 

· ~ect1o~ 24 of the Act) has to be sought exclusively 
1n sect1on 26 of the Act.'' ,· · 

( 1) (1976) Lab. and Ind. cases 303 
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I believe that in view of the' conclusive answers 
rende_red by their Lordships of the Supreme Court to these 
que~t1ons, n~ !urther argument remains which can possibly 
avail the pet1t1oners. 1! seems to be plain that a statutory 
refere~ce under sect1on 10 of the Act is an adequate , 
eff1cac1ous and alternative remedy. 

16. ln. fairness to learned counsel for the . writ 
petitioners, one must, however, notice, what appears to me 
as a hyper-technical argument, that even though a statutory 
ref_ere~ce under section 10 may be . an adequte and 
eff1cac1ous remedy yet it was not an alternative one. 
Perhaps this submission has only to be notic~d and rejected. 
There is no definition of the words "alternative remedy" 
provided in any st~tute . However, what itwould mean in the 
realm of law seems to be well-known. Where the similar or 
identical relief can be granted in another forum of law then 
it must necessarily be held that it provides an alternative . 
remedy to the suiter. To put it in other words, if qualitatively 

. and quantitat ively the same relief would be given for redress , 
of 1the injury to the petitioner as elsewhere then there is 
choice but to ·name the same as p.n alternative remedy. Now · 
it seems beyond cavil that what is sought here. in the. form of 
the writ j_urisdiction can e~ually be s~c~red 1n. the forums 

·under the Act ~anging from the Conc1l1at 1o~ Off1cer and the 
l,abour Court at the bottom to the Nat1onal Industrial 
Tribunal at the top. lndee~ as their Lordships observed in 
~he Premier Automobiles case (supra) the powers of the 
Labour Courts and· the tribunals under the Act are much 
wider in nature. It is well-known that a writ court will not eas­
ily ·travel into issues of fact and would otherwise 'interfere 
only the qustion of jurisdictio~ and errors patent in Ia~ whilst 
the authority under the Act 1s more than amply entitled to 
r.esolve the disputes on fact.s hedged in by no_co~stit_utional 
limitations and indeed can mterfere by subst1tutmg 1ts own 
discration for that of the employer whose action may be · 

. . 
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impugned consequently it seems to follow that the remedies 
·provided ~nder the Act are not only alternative but, indeed, 
wider and more specific. Finally, it must. be reca.lle~ that In 
the Premier Automobiles case (supra) the1r lordships 1n terms 
said that the remedies under the Act were alternative 
remedies. The tenuous submission in th is conte.x~ must, 
therefore, be rejected. · · 

16A. ' I would, however, like to deal specifically with 
Mr. Tara Kant Jha's ingenious argument to distinguish the 
case of Premier Automobiles (supra) and his veh~menl 
contention that· the said pase is no authority for the 
proposition canvassed in this ease. According to learned 

· counsel, their Lordships of the Supreme Cour.t were 
considering the jurisdiction of Civil Court to adjudicate ar 
industrial dispute. In other words, the Suprem~ Court was 
concerned whether jurisdiction of Civil Court is impliedly 
barred in view of the provisions of the Industrial Disputes 
Act. Learned counsel drew our attention to para.graphs 7, 
15 and 31 of.the judgment reported in A.I.R. 1975 S.C. 2238 
(supra) . It is true that Untwalia; j. , speaking for the court, 
·observed : . · · . · 

· . · "The foremost. and perh~ps the o~ly point.. .. 
. wh1ch calls for our determination is whether on the 
facts and circumstances of this case the Civil 
Court had jurisdiction to entertain the s~it filed by 
respondents 1 and 2 against the appellant.." 

· While _referring to section 9 of Civil Procedure ·code. 
the learned JUdge further observed in paragraph 15 : . · 

"In India under section 9 of the Code the 
~o.ur~s .have ~ubject to certain restrictions , 
JUr.1sd1ct1on. to try. suits .of civil nature excepting 
su1~s of.wh1ch the1r cognizance is either expressly 
or 1m_pl1edly barred ... In the instant case taking 
cognizance of a suit in relation to an industrial 
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dispute for the enforce~ent of any kind of right is 
not expressly barred .. But if it relatesto the 
~n!or.c~ment c;>f. a right created under the 
JU nsd1Ct1on of C1v1l Court is barred." 

A.ccordi~g to )earned counsel, the Supreme Court 
after d1scuss1.n~ various .citations answered the point 
formulated by 1t 1n concluding paragraph of the judgement 
as under : ·, 

"It is clear that the ·termination of the 
aweement in this case was not accepted by the 
un1on. sought to challenge it by the institution of a 
suit. It is cle.ar that the suit was in relation to the 
enforcement of a right created under the Act. The·-· 
remedy in Civil Court is barred. The only remedy 
available to the workman concerned was raising 
of an industrial dispute. It was actually raised and 
as a matter of fact, shortly ·after the institution of 

· the suit, the dispute were referred by the 
government to the indus,trial Tribunal." 

It is, therefore, strenuously urged that the' principle 
decided in the said case does not at all apply to a person's 
right of invoking the jurisdiction o~ writ court ev~~ in respect 
of an ihdustrial ".ispute, p-rovided the pet1t1oner 1s a 
government servant and/or an employee of the 
instrumentality of the government. ' 

· -168. It however, appears that while deciding the said 
question the supreme court referred to, with approval, the 
judgment of Passmore v. Oswald & whistle {1898 AC 387) 
refered by House of Lords affirming the decision of court of 
Appeal in Peables v. Oswald Twistle Urban District Counce/ 
reported in (1897) 1 Q B .625, where it ~as pointed out that 
"the duty of local authonty under sect1on 15 of the Public 
Health Act, 1875, to make such s.ewers as may be 
necessary ... cannot be enforced by act1on for a mandamus 
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the \only remeCiiy for negle~t of the duty being that given by 
section 299 or.the Act by complaint to the Local Government 
Board." The answer ot the question raised by Mr. Tara. Kant 
Jha is not too far to seek, as the Supreme Court has nghtly 
pointed out that "It is one thing to affir.m the ju~isdicti?n, 
another to authorise its free exercise like a bull m a ch1na 
'shop." · · . · 

17. -In the last bid attempt to distinguish the Premier 
Automobiles case .(supra) , it was sought to be contended 
that ·in the said case their Lordships were considering the 
question in the context of the remedy being alternative to 
the one by way of suit. Somewhat tenuously it was 
submitted that even if the remedies under the Act may be 
alternative remedies to one by way of suit they would not be 
so as against the remedy by any of a writ petition. Herein 
again the fallacy ·of the submission seems to be patent. What 
was at issue in the Premier Automobiles case was the 
question whether under the .. Act the same or ·similar relief 
could be provided which was sought by way of a suit. 
Co!lsequently it was the nature of the remedy under the Act 
wh1ch was the primary point for consideration and it was held 
in ·no uncertain terms that the same was an alternative one, 
lnd_e~d there can be little doubt that the plenary and 
unlimited remedy by way of a suit, which is untrammelled 
bX any lim ita~ion, is a wider remedy. Therefore, even if qua 
th1s remedy 1t "'fa~ h~ld that the remedies provided under 
the Act were alternative there to it would be more so in the 
cont~xt o~ the writ jurisdiction with its limitation of being 

. ~onfmed to admitted facts or jurisdictional errors and patent 
Issues of law alone. Th~refore, the distinction sought to be 
drawn t? evade the rat1o of the Premier· Automobiles case 
_(supra) IS wholly untenable and the contention must fail. . 

1 B. ~t remains_to advert to the three decisions of- thiS 
~~urt Which '!'ere . strenuously relieG upon and other 
JU gments .takmg a some what similar vitw. In Hari Rai and 
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ot~ers v. L!nion o,t India (1978 BBCJ 350) the issue was 
bemg cons1d_er~d 1n_ the context of the emergency provisions 
of the const1tut10(1 mserted in Article 226 by sec. 58 of the 
42nd Ame~dme.nt. A ref_erence to the judgment would show 
that on th1.s pomt considerable attention was paid to this 
aspect wh1ch after the repeal of the relevent provisions of 
the 42nd amendment is some what academic. The 
discussion of the issue now before us would indicate that 

' this matter was not adequately canvassed before the Bench. 
The larger prospect that the Industrial Disputes Act creates 
the industrial. right and provides remedies there of uno flatu 
seems to have been neither presented nor adjudicated upon. 
The wide spectrum of the various provisions of the Act went 
unnoticed. It is· true that a passing reference was made to 
the Premier Automobiles case but the specific paragraphs 
13 and 14 .of the report, which were focussed on the point, 
appear to have been neither considered nor quoted. In 
distinguishing the Premier Automobiles case the Bench 
noticed that there in their Lordships were considering the 
question of alternative remedy vis-a-vis a suit in the Civi_l 
Court but as ·I have attempted to show earlier this line of 
reasoning is not tenable. Further the Bench was co.nsi~ering 
the matter in the context of the railway employees and 1t was 
nopced that the provisions and principles of the lnd~strial 
Distutes Act had been adopted by the Railway 
Administration in its Manual and, therefore, it was not 
correct to con.tend that ·the objections taken by the 
petitioners were exclusively within t.he four corners of the 
!ndi§trial Disputes Act. The Bench ~ls·o s~ems to have bee~ 
Influenced by the human. cons1_der.at100 that the wr:ll 
petitione·rs were poor khalas1s and 1! m1ght mvolve hardship 
now to relegate them to the alternative remedy under the 
Act after a! passage of the two years from the admission of 
the writ petition. Further .at that stage ~pparently ~he 
subsequent forceful reiteration of the Premter Automobiles 
case in Rohtas Industries case (supra) with its added 
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reasoning could not be noticed. With .the g.reates~ def~rence, 
therefore, it must be held that on th1s pomt Han Ra1 s case 
does not lay down the law cerrectly ~nd.is hereby overruled. 
For identical reasons the case of Hnda1 Matho and others v. 
The Union of India and another (1) and tlie case of Mahabir 
v. O.K. Mital-and another (2) which merely followed the 
decision in Hari Rai's case (supra) .• have also to be 
necessarily overruled~ In Assista.nt Personnel officer. 
Southern .Railway v. K. T. Antony (1978 (2) L::.L .J. 254) the 
matter does not seem to have been adequately canvassed 
at . all before the Division Bench 'of the Kerala High Court . 
which di'sposed it of in a solitary short paragraph as if it was 
one of first impression and without reference to principle or 
precedent. With the greatest respect I would reco rd my 
dissent thereform . 

. 19. On the other hand, it deserves notice that the view 
I am inclined to take stands accepted in the judgment of the 

· Rajasthan High Court in Shankar La/ Mali v. State of 
R_ajasthan and others (3) wherein after dissenting from the 
vrew of the Kerala H1gh Court it has been ·held that a 
reference under. section 10 provides an efficacious and 
adequate alternative remedy for the alleged violation of 
section 25-F of the Act. What however deserves more 
pointed no.tice is th':lt the Full ' Bench ot' the Punjab and 
Haryana H1gh ~ourt 1n the recent judgment in Manohar Lal 
v.. State of Pun1ab and.another ( \) has taken an identical 
v1ew. · · . . -

19A. It bears recalling that these writ applicat ions 
· were referred to a Full Bench at the threshold ~tage of 

(1) (1978) B.B.C.J. 459 

(2) (1980) Lab. and Ind. cases 119 

(3) (1980) Lab. and Ind. cases.9S4 

(4) (1984) I.L.L.J . 193 
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admission to· consi.der t.he question whether the remedy 
under the Industrial Disputes Act is not an adequate 

·remedy and, therefore, the petitioners are entitled to invoke 
the writ jurisdiction. s.traightway. Herein I would refrain from 
express~ng any op1n10n on two allied questions. Firstly, as 
to what would ·happen to those writ petitions which have been 
admitted·on merits and parties have filed their affidavit and 
counter affidavit .and the matter has remained pending in th is 
court for some t1me. Secondly, as to when a person will be 
said to have exhausted his remedy under the Industrial 
Disputes Act and thus entitles him to approach the writ court 
for the ·grant of the main relief. I may notice that none of th·e 

· counsel appearing in this case addressed us on these 
questions. Probably.they thought that these are not relevant 
and do not arise for the decision of the cases in hand. 

20. To concl~de on this aspect , the answer to 
question I framed at the ourset is rendered in the affirmative 
and it is held that the statutory 'reference of an industrial 
dispute under section 10 is 'an adequate and efficacious 

· legal remedy for the enforcement of the rights created under 
the Act..·. · 

21 . Having dealt with !he first question and no·w 
adverting to the second one,· rt seems v1tal for the sake of 

· clarity of precedent to highlight at the very out~et that today 
there is no manner of doubt that even the ex1stence of an 
adequate and efficacious alternative remedy is not and 
indeed cannot be any in·flexible legal. bar to the 
entertainment of a writ petition. The constitutional power of 
the High Court under Article. 226 is .untrame~led by any 
unsurmountable limitation on 1ts exerc1se. In th1s context 11 
is apt to recall that during the e.me~gency, by the Forty 
second Amendment to the constttut1on, a legal bar was 
sought to be imposed on the ex~rcise of the writ juris~iction . 
Where an alternative remedy extsted. That, however, 1s now 
a matter of history because the relevant provision was 

' . / 
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expressly repealed by the Forty Fourth Am~ndment. T 
herefore the remedy by way of a writ under A_rt1c le 226 has 
regained its pristine and original wide ra_ngmg force an.d 
which in the circumstances indicated here1n after, m~y well 
be exercised by the High Court i~ its discretion even m face 
of the existance of an alternative ·remedy. Therefore, the 
central issue herein is not the ju risdiction (or the power of 
the writ court). which, as already noticed, is a constitutio~a l 

·, power untramelled by ~ny li_mitatio'n, b~t the sef~-deny1~g 
ordinance or the self-diSCiplmed restramt of the JUdges m 
exercising such a power as a matter of policy and judicial 
discretion . The real issue herein only is as to what course of 

· action is open to the suitor who is ~ggrieved by the wrong 
and what is the more appropriate fo rum in the f irst instance 
to which he must be directed. To repeat, the question is not 

· at all with regard to the power of the writ court itself wh ich 
admittedly is plenary. · 

22. Having thus cleared the. deck · t'or the 
consideration of the -question ; it seems apt to examine it in 
its two aspects, nemely, the larger principle of judicial 
restrain~ and d iscretion where efficacious and adequate 
alternative remedy exists and the particuler appl ication of 
the said rule under the Act which , as noticed, provides uno 
flatu both the right and the remedies thereunder. Adverting 
to _the first aspect it is now well settled on principle and 
hallowed b~ precedent that the· remedy by way of a w r- it is 
an extr~?rd1nary rem~dy. It necessarily flows from this basic 
propostll_on _that where ordinary remedies exist resort to the 
ex_traordmaryremedy would be permissible only upon their 
f ~ 11 ~ r e ·. o r. ex h a u s t 1 o n . I f ' t h a t . we r e n o t t o be s o , t h e 

. d1stmct1<?n be!ween the ordinary and the · extraordinary 
remedy IS obliterated. and the principle merely becomes 
tautologous. Th~refore, the salutary rule is that the writ court 
.wo_uld _entertam t~e matter. only if the adeqqate . arid 
eff1cac1ous . remed1es . have ?een. first- . resorted to. and 
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exhaus~ed. The f~ilure to observe that rule can only be at 
thE? penl of crush1.ng t.hE? extraordinary jurisdiction itself and 
ultimately rendenng 1t Inefficacious because it is and was 
never !ntended to rapla~e or substitute· the ordinary legal 
reme~1e~ expressly prov1ded by the legislature. Therefore, 
on pnnc1ple 1tself resort to the extraordinary jurisdiction is 
permissible only after resorting to the alternative remedy 
where available. 

. 23. 1-t is unnecessary to launch on any exhaustive 
dissertation on principle in this context because the issue 
is conclusively covered by binding precedent. It is 
unnecesary to go back to the English authorities since to 
my mird our final court has itself clinched the matter. Way 
back in the well-known case of Union of India -vs- T.R . Verma 

.. '( 1) the Constitution Bench unequivocally observed as under: 
I "It is well settled that when an alternative and equally 

efficacious remedy is open to a litigant, he should be ·. 
required to preserve that remedy and not invoke 'fhe 
special jurisdiction of the Hign Co~rt to .issue a pre­
rogative writ. -11 is true that the ex1stence of another 
remedy does not affect the jurisdicti_on of th~ Court t_o 
issue a writ; but, as observed by t~1s court m Rashid 
Ahmad vs. Municipal Board, Kairana, 1950 SCR 566 : 
(AIR 1950 SC 163), the existenc~ of an e3:dequ~te 
legal remedy is a thing to b_e take_n mto cons1derat10n 
in the matter of granting wntes. V1de also K.S .. Ras_h1d 
and son -vs-. "The Income-tax 1nvest1gat1on 
Commission ·: 1954 SCR 738 atp 747: (AIR 1954 SC 
207 at p.21 O) . And where su~h re~edy exists, it will 
be .a· sound exercis·e of d1s~ret10n to refuse to 
interfere in a petition under Art1cle 226, unless .there . 
are good gro~.nds therefor. None such appears m the 
present case. · . · 

The-aforesaid authoritative enunciation has then been 

(1) (1957) A . l.~ . (S.C.) 882. 
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reit~rated by ano.th~r c~nstitut. ion Ben.ch . in A . V. 
Venkataswaran Vs. Ramchand sabra; Wadwam and another 
(1) and has held th'e field. It ~ould not be ev~n remotely 
argued before us· that the fmal court has m any way 
deviated from the same later. It is therefore, unnecessary to 
multiply authorities on the point. consequently, it e.merges 
both from principle and precedant that as a settled rule of 
judicial policy, convenience and discretion a writ court wo~ld 
refuse to interfere under article 226 where an alternative 
remedy exists unless pecucier and excepticnal grounds are 

·established therefor. . ! . 

24. The aforesaid larger rule appears to me as one of 
particular application in the context o.f resort to the writ 
jurisdiction in the first instance for remedies expressly 
provided under the Industrial Disputes Act. It deserves 
reiteration that on a consideration of the Act it has been held 
in the Premier Automobiles case that the rights and remedies 
under the Act are provided uno flatu, and therefore , one 
cannot be diverced from the other. It appears to me some 
what unnecessary to examine the issue on principle 
because it is pointedly covered by unequivocal and binding 

· pr~cedent. _Wit~ in this jurisdiction, what, perhaps, calls for 
pomted not1ce IS the fact that the very question arose in this 
High Court in Basanta Kumar Sarkar and others v. The 
Eagle Rolling Mills Ltd. and others (2) and chief Justice 
Ramaswami, speaking for the Division Bench categorically 

·.observed as under :'- ' ' . . 
"Even assuming that the orders of the chief executive 
officer, which are Annexures A and D constitute an 
illegal curtailment of the benefits already enjoyed by 
the workr:nen, the Hign Court cannot grant a writ 
under Ar.t1cle 226 of the Constitution for the purpose 
of quashmg those orders.of the Chief Executive officer 

(1) (1961)-A.I.R. (S .C .. ) 1506 

(2) I .. L.R. XL Pat. 193 



VOL . ~. XIV) PATNA SERIES 831 

· ~I resp?nde~t.no.1. The p:oper remedy in such a case 
IS for the pe~1t1_oners to ra1se an industrial dispute un­
der the prov1s1ons of the Industrial disputes Act or to 
take recourse to the machinery provided by sections 
7 4 and 75 .of Act 34 of 1948." 

l_t was on appe~l from the aforesaid judgment that their 
. Lordships not only affirmed, but reiterated the rule in stronger 
term~ . In Ba_santa Kumar Sarkar. and others v. The Eagle 
Rollmg Mills Ltd. and others (1) Chief Justice 
Gajendragadkar, Speaking. for the Bench, concluded as 
under:- ' . 

"It was urged by the appellants before the High Court 
that these notices were invalid and should be struck 
down. The argument which was urged in support of 
this contention was that Respondents No. 1 in all the 
three appeals were not entitled to curtail the benefits 
provided to the appellants by them and that the said 
benefits were not sitnilar either qualitatively or 
Gjuantitatively to the benefits under the scheme which 
had been brought into Ioree under the Act. The High 
Court has held that the question as to whether the 
notices and circulars issued by Respondents No.1 
were invand, could not be considered under Article 226 
of the constitution; that is a matter which can be 
appropriately raised in the form of a dispute by the 
appellants under section 10 of the Industrial Disputes 
Act. It is true that the powers conferred on the High 
Courts under.A'rticle 226 are very wide, but it is not 
suggested by Mr. Cha~terjee th~t even. the~e powers 
can take in within the1r sweep mdustnal d1sputes of. 
the kind which this contention seeks to raise . 

'Therefore, without expressing any_ opinion ~n !he merits 
of the contention, we would confirm the fmdmg_ of t~e 
High Court that the proper remedy wh1ch IS 
available to the appellants to ventilate their grievances 

(1) (1964)-A.I.R., (S.C.) 1260 . 
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in respect ol tl1e said notices and cir.cula~s is to take 
rec.ourse to section 10 of theJndustr!.al D1sputes Act, 
or seek relief, if possible, under Sect1on 74 and 75 ol 
the Act." · . . 

25. It is plain that the aforeq.uoted obse.rva.ti()ns clinch 
the issue and this view has ever smce held the f1eld and, as 
1 would presently show, has been recently reiterated afres~. 
However, it is not on precedent alone that the matter h~rem 
seems to r"est and larger considerations equally come m to 
support its rationale. As representative example, learned 
counsel for the respondents rightly pointed out that in the 
context of section 25- F of the Act. a necessary factual base 
is always a pre-condition for .its application, and , ordi~a.rily. 
if not invariably, if is controverted, and , therefore, 11 IS a 
wholly inappropriate lis for the writ jurisdiction in the first 
instance. In order to claim relief under section 25-F; it must 
first be factually established that the workman had been in 
continuous employment for one ye·ar, which, for statutory 
purpose ; would mean 240. days of continuous service , as 
defined in section 25-8 with regard to ·the deeming 
provision of uninterrupted service thereunder. Equally where . 
there has been a works contract or what as a term of art is 
called, a ci'Osure of a project, then again the Qrovisions of 
section 25-.F would not be attrac'ted . All these factors are 
necessarily iri issue for relief under section 25-F.and for the 
writ court to rush in'to the thicket .of controverted and 
ta~gl.ed facts would b~e plainly unwarranted both on 
pnnctple, policy, convenience and discretion. · 

· 26. Yet again, it must be noticed that if the contention 
~ ~f the peti~ioners were to be accepted that the writ court 
·Itself .must 1ntervene in the first instance for any inffaction of 
the nghts under the Act, this in essence · would render 
nu~at.ory. the ~xtene~ive . machinary for settlement and 
adJUdtcatlon of mdus~r!al dtsputes provided under the Act . It 
needs no great erud1t1on to see that ·if a suitor can secure 
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and ~et ~he same relie.f from the highest court in the state i-n 
!he f1rst mstance then 11 would be futile to expect him to seek 
11 at the levels of the labour courts and the industrial 

, Tribu~als, which in turn would be subject to interference by 
' the H1g~ court later._ In essence the by-passing of the rule of . 
. · alter.nat1ve remedy 1n the context of the Act would not only 

reduce the High court to the levels of the Labour courts and 
Industrial Tribunals, but virtually frustrate the intention of the 

· - legislature to provide an adequate hierarchy of forums for 
I enforcing the remed.ies ur'lder the Act. 

I
I . 27. Parhaps, as we reach out to · the mid-eighties a 

postscript to the rule of alternative remedy is called for. As 
the Utopian euphoria at the dawn of the indepedence, and 

I· the promulgation of the consitution in the early fifties, faces 
I the cold judicial realities of three decades and a half 
: thereafter, the true rationale of the concept of the alternative 
I remedy comes into a entirely sharper focus. As the final court 

and the High c·ourts get choiced within the land, the 
meaningful distinction betwixt the ordinary and the 
extraordinary remedies highlights it~ si_gni_fic~nce . U~less ~he 
extraordinary re_medy Of the Writ 'JUriSdiCtiOn I~ to .·be 
hamstrung and indeed rendered nugatory by m9:k1~g 1.t a 
substitute for the ordinary stat1,1tory rem.edy •. the d1st1nct1o0 
betwixt the two has to be firmly mamta1ned . The wr1t 
jurisdiction is not the remedy of the first instance, ~here 

. others exist. It is the remedy of the last resort. 1t .th_e 
Legislature, in its wisdom, provides a statytory remedy 1t 1s 
not for the High court to overri_de and nut11fy the mandate. 
· 28. It remains to recall the memorable and yet 

. picturesque words of Krishna lyer, J., speak1ng for the court, 
in the specific context of the Industrial Disputes Act i~ _Rohtas 
Industries Limited and another v. Roht~s lndustnes Sta.ff 
Union and others (1) . That Wf:iS yet agam ~ case from th1s 
very High Court and affiming 1ts judgment 1t was observed; 

(1) (197S) A. I.A. {S.C.) 425 
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· . "But it is one thing to affirm ~he j'!iisdictiory, 
another to authorise. its free exerc1se l1ke a bull m 
a china shop. The court has spe_lt out wise. and 
clear restraints on the use of thiS extraordmary 
remedy and High Courts will not go beyond those 
wholesome inhibitions except where the 
monstrosity of the situa_tion o~ ot!J~r e_xcept_iona.l 
circumstances cry for t1mely JUdiCial mterd1ct or 
mandate. The mentor of law is justice and a 
potent drug should be judiciously administered ." 

29. In consonance with the above.,· the answer to 
question II must be rendered in the. affirmative, and it is held 
that the suitor must exhaust the remedies under the Act 
before seeking relief _in the writ jurisdiction, unless the 
monstrosity of the situation or other exceptional 
circumstances cry out for int~rference by the writ court at 
the _very threshold. · 

30 .. Now, applying the above, learned counsel for· the 
writ petitioners have be.en wholly unable to show any 
exceptional circumastance, from any monstrous situation 
imperatively warranting the overriding of the well settled rule 
t~at where an alternative reomedy exists the suiter must be 
d1rected t~e~e to in the first instance. Consequently abiding 
by that pnnc1ple I relegate the writ petitioners to the specific 
~tatutory remedy under the Industrial Disputes Act in the first 
m_stance. Needless to say that the doors of this court are 
w1de open once they have exhausted those remedies. ' 

· . 3.1. All the ~rit petitions are consequently dismissed 
but m v1~w of the s1gn1f1cant lega·l questions involved. 1 leave 
the part1es to bear their own costs. . . . 

· B. P. Jha, J.. 1 agree. 
S.B. Sanyal, J .. I aQree. 

S.P.J. Petitions dismissed 
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. MISCELLANEOUS CRIMINAL 

Before S.S.Sandhawalia, C.J. and Nazir Ahmad, J. 

1984 

November, 21 

Krishnadeo "Singh & Others.· 

v. 

The State of Bihar and seven others. 
- ' . 

Code of Criminal Procedure, 1973 (Central Act no II 
of 1~74) section 116(6) ·provisions of -Magistrate 
extending the period of six months, prescribed under the 
subsection, by another six months- validity of -order of 
the Magistrate that extention of enquiry by six months 
excludes any further limitation, whether beyond jurisdiction. · 

Legislature in inserting sub section (6) in section 116 
of the Code of Criminal Procedure .. 1973, hereinafter called 

· t~e code has virtually prescribed the limit of the inquiry as 
SI_X months and only as a matter of abundant caution, vested 
discretion in the Magistrate to extend the same in 
exceptional circumstances. Special reasons must exist and 
these should be expressly recorded in writing for any 
extension beyond the prescribed period of six months. 

Held, that the period. of six ~onths ordinarily 
Prescribed under sub-section (6) of sect1on 11-6 of the Code 
cannot be extended beyond another six months by the.order 

'Criminal Miscellaneous No. 6295 of 1981 . In the matter of an · 
application under section 482 of the Code of Criminal Procedure. 1973. 
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of the Magistrate. . . .. . 
The view of the Magistrate in his order -dated 11th 

August 1981 that since the period of ef!quiry had once been 
extended by six months on 15th January, 1981, there. was 
no further limitation of time thereon, can-not be substamed. 

Held, that the order dated 11th Aughust , 19~1. being 
plainly .beyon9 jurisdiction has to be quashed. . ' · 

, Application under section 482 of the Code ol 
Criminal Procedure, 1973. · 

The facts of the case material to this report are sel 
out in the judgment of S.S.Sandhawa/ia., C.J. 

The case in the first instance was placed before 
Nazir Ahmad, J., who referred it to a Division Bench. · 

On this reference. _. ·-
Mr. Madan Prasad Singh, for the petitioners. . . ) . . 

· Messrs Lala Kailash Bihari {A.P.P.) and Sabir Ahmad for 
the State. · · 

S.S.Sandhawalia, C.J. , Can· the period of six months 
ordinarily prescribed for an inquiry under sub-section (6) of 
section 116 of the code of Crim inal Procedure, 1973 be 
further extended beyond another six months or mor.e, bY an 
order of the Magistrate , ·is the somewhat ticklish question 
for an authoritative decision by the -Division Bench in this 
criminal miscellaneous petition. . - · · . ' . . 

2. The facts are not in dispute and lie in a narrow 
co~~~ss . Proceedings under section 107 of the code of 
Cnmmal Procedure, 1973 (hereinafter. to be referred to as 

· the 'C_ode') were started a~ainst the eit1ht petitioners and 
th~ pnvate respondents way back on the 4th of June, 1980. 
It rs averred . on behalf of the petitioners that in the police 
report no _specific overt act was alleged but a general 
apprehensron of the breach of peace was expre~sed. In 
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·pursuance •to the rotices issued, the petitioners appeared 
in th~ court of the Magistrate on the 16th of June, 1980. 
Desp1te the mandate of section 1.16(6), the proceedings were 
not .. completed within six months and thereupon the 
pet_1t1oners preferr~d an application for dropping the same, 
wh1lst·another application by respondent no.2 was made for 
extending its life. It is averred that though no fresh material 
had come on the record, the learned Magistrate extended 
the period of inquiry by an order dated the 15th o(January, 
1981 . lt; would appear that when the proceedings st ill 
continu'ed to drag on , the petitic,ners preferred an 
application dated the 8th of July, 1981 alleging that since a 
further period of six months had expired, the same must 

1 necessarily be dropped. This application was opposed by 
the private respondents and ult imately. by the impugned 
order (annexure 1) dated the 11th of August, 1981, the 
learned Magistrate rejected the application on the ground 
that since the period of inquiry had been once ordered. to be 
extended, there was. no further limitation of time thereon 
u~der the ·Code. Aggrieved thereby, the present criminal 
miscellaneous petition under se_ction 482 has been preferred, 

. 3. This case had originally come up· before my 
·learnep Brother, Nazir Ahmad.J., sitting singly. Be:fore him, 
the .iss·ue sternuosly pressed was that the extens1~n of th.e 
per10d of inquiry could not go bey.ond a further pe~10d of s1x 
months in ' the light of the provisions of sub-_sect1on (6) of 
section 116. Noticing the significance of the 1ssue and the 
Paucity ·of precedent on the point,. th~ .~atter was referred 
for an authoritat ive decision by the.DIVISIOn Bench and tha t 
is how it is before us now. · 

4. As before the learned sirrgle Ju~~e. so ~efore us, 
the main plank of the ·cou~sel _for the P.et1t1oners IS that the 
e~tended period of inqu1ry lS equally governed by the 
anginal lim itation .of six months and cannot trave.l beyond 
·the same. It was contended that any other con?truct1on would 
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be anomalous and tending t6 frustrate the very purpose of 
the provision. for imposing a limitation of time. 
·. 4(a). For appraising the aforesaid submiss~o~ ~nd 
construing the. provisions of section 116(6) and (7). 1t.1s f1rst 
apt to notice the larger purpose of Chapter '(Ill of the Code 
in which these are contained. It must be pointedly recalled 
that the object of the Legislature her~in i.s n~t any 
conviction or punishment for any offence. _lt IS pr1manly and 
pristinely a preventive jurisdiction. Indeed, in the old code 

. part IV was expressly labelled as t~e "Prevention 91 
offences". In particular, as regards sect1on 107 the sarry~ IS 

· directed to the· maintenance of public peace and tranqu1ll1ty. 
It is axiomatic that the obligation to keep the peace'is even 
otherwise the duty of the citizen and only to enforce the same 
power is conferred on the likelihood of its breach. It is with 
that end in view that the Legislature hasnow mandated the 
c.ompletion of these preventive proceedings wit!lin six 
months and an automatic terminafion thereafter unle·ss they 
are extended for ,special resons to be recorded ir,l writing by 
the Magistra,te. . · · · 

5. For ~ proper interpretation of sub-section (6) of 
section 1 1 6,it seems necessary to first view the same in the 
context of its, legislative history and the rule in celebrated 
Huydon's case. Herein one must first look at the state of the 
pre-existing law and as to whether mischief or the defect 
which was soughrto .b.e remedied by the parliament by 'way 
of am~ndment or add1t1on and the reasons therefor. It is worth 
rec~llmg that section 117 of the old Code (which is the 
equ1v~lent of the .Present section 116.of the code) did not 
contain any -prov1s1ons corresponding to sub-sections (6) 
and _(7) o~ sectio~ 116 of the present code. Consequently, 
no llm1tat1on of t1rne at ~II was provided for the inquiries 
under t~e preventive sect1ons. ~he act~a.l working of. the old 
Code disclosed t_ha~ t!le preventive prov1s1on there of at times 
became the subJect matter of gross procedural abuse. what 
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in law was intended t.o be a summ~ry and expeditious 
proce~u.r~ for preventmg a breach of public peace and 
!ranquill1ty was n~t unoften c.onverted into a long drawn out 
mqu1ry, proceedmgs _ hangmg over the parties like the 

· prov~rb1al sword of Democle. These inquiries were 
mordmately pro·trac.ted·with their poor victims who were not 
guilty of co~m iss iqn ?f any offence being required to attend 
the proceed1ngs cqntmuously over long periods. The power 
!O demand security and to set the same at a high figure and 
1n the eyent of either failure or refusal to accept the sureties 
to detam the person during the pendency of the inquiry was 
also C\n abuse .. or a misuse which was not of a rare 
occurrence. This was, in. terms, noticed in the report of the 
Joint Commit tee of the Houses of Parliament. One cannot 
do better than quote the relevant observations on extenso: 

"The committee notes with concern that in some Stated 
proceedings under chapter VIII of the existing code 
particularly those under Sec. 107 drag on for as long as one 
year or even more and in many of these cases the person 
concerned , particularly if he happens to be poC?r·. is kept 
under detention all the time. Obviously, the prov1s1ons are 
not intended to be used for keeping persons in detention 
without trial for such long periods. The object/ of the 
provisions is to prevent .breach of the peace and unles~ the 
proceedings are completed within a reaso.n~ble t1me, 

, recourse to drastiic powers under these prov1s1ons would 
· not be jusitifled.Similar consideration would apply also to 

proceeding ·relating to b6nds f?r good behaVI<?Ur. After a 
careful consideration of the vanous aspects of the ma.tter, 
the Committee feele that a time-limit sh<1Uid b.e prescnbed 
for completing the· proceedings under the sect1on (sec.116, 
newCode' ·, 

I 

. The first part of the newly adde~ sub- cla.use (6), 
~Sub-section (6) of new Sec . ~ 16). accordmgly provtd~s ~hat 
1f the inquiry under · the se·ct1on 1s not completed w1thm a 
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'I . 

pariod of six months torm the date of the commencem~nt 
thereof, such inquiry should stand .term inated ~m the._exp1ry 
of that period. A spec ial power has been retained w1th t~e 
Magistrate to extend this perio·d where there are spe;c1al 
reasons to do so. The provision would apply to all p_rocedmg§ 
whether or not .the person concerned is in detention. Where 
the person is in detention, a further prov-ision has been made 
to the effect that .the proceedings shall stand terminatd on 
the expiry of a period of six months of detention. This is an 
absolute limit and the Magistrate .will have no power to 
extend the period of It was for the aforesaid reasons that 
sub-sections (6)and (7) of section 116 were inserted in the 
Code to .remedy the evil. Since the whole controversy turns 
around their laflguage,it is_ necessary . to quote them for 
facili ty of reference: · , 

"116. Inquiry as to truth of information. 

(6) T_he inquiry under this section shal l be 
completed w ithin a ·period of six months from 
!hedate of its commencement, and if such inquiry 
1s not so completed. the proceedings under this 
Chapter s~all , on the expiry of the said period, 
stand termmated unless, for special reasons to be 
r~corded in writing , the/ Magistrate otherwise 
directs: ._ . . 

' .Provided ~hat"where any person has been 
kept 1n . deten~1on pending such inquiry, the 
pro~eed1ng agamst that person , unless terminated 
ear!1er, sh~ll stand terminated on the expiry of a 
per1od of SIX months of such detention. 

(7). Where any direc't·iori is made . under 
sub-sec~1on (~) permitting the continuance of 
proc.ee~mgs, ~he· Sessions Judge may on the 
appl1cat1on m~de t.o h!m· by the aggrieved party, 
vacate such d1rect1o·n 1f he is satisfied that it was 
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not based on any special reason or was perverse." 

~- ~ow, a plain reading of sub-section (6) aforesaid. 
would 1nd1cate that t.he Legislature. in express terms, has 
ma~dated. that the mqu1ry must be completed w.ithin a 
per1od of SIX months from the date of its commencement. The 
word employ_ed is 'shall '. Not only that, it is further directed 
that if such inquiry is not so completed within the time 
prescri_bed then it shall .automatically stand terminated on 

· 1ts ~xp1ry. It wou_ld thus appear that the Legislature. in in­
serting sub-section (6) virtually provided the limit of the in­
quiry as six months and only, as a matter of abundant 
caution, vested a discretion in the Magistrate to extend the 
same in exce.ptional circumstances . . Herein again . it was 
spell out that special rea$ons must exist and these should 
be expressly: recorded in writing for any extension beyond 
the prescribed period of six months. Yet another safeguard 
was provided by sub-section (7) and the aggrieved party was 
giveR the express right of making the applica.tion to the 
Sessions judge on the ground that no special reason exi?ted 
for such extension or the same was perverse. The S.ess1ons 
Judge was .given the power to set aside the extension if ~e 
was satisfied that the same was not based on any spec1al 
reasons .or otherwise did . not satisfy the test of 
reasonabfeness. ( 

. . . 7 . The .. proviso to sub-secti.on (6) is indicat_ive of the 
Legislature's solicitude that the mqutry proce.ed1~gs mu~t 
ordinarily be completed within the prescnbed penod of s1x 
months . In all those cases where any pe'rson had been_ kept 
in detention during the inquiry it wou_ld stan~ automatically 
terminated on the expiry of the penod of stx rT)Onths and 
could not thereafter be extended for any reason whatsoever. 
In such cases, the power of the Magistrate to extend even 
for special reason is absolutely barred . · · 

8 . All the aforesaid .factors,. to my n:in~. are the 
clearest pointer to ·the .Legtslature .s categonc 1ntent. of a 
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speedy culmination of these inq~iry proceedings. A virtual 
outer limit of six months herem was preserv_ed by the 

. legislature which could only· be deyiate~ fro~ in ~~ceptional 
circumstance for special reason recorded m wntmg. Could 
it possibly be the intent of the Legislature that what was 
meant as an exception should override and tr.vel beyond t!le 
period of or.iginal six months without any limitation of time 
thereafter ? In my view, it would be incongruous and 
anomalous to hold that once such extension was made, it 
could continue ad infinitum without any further bar on its 
length. To \lest an argument, it is sometimes apt to carry it to 
its logical length . Could it possibly be said that though 
expres.sly the original c<;>mpletion is limited to six months, 
its extension thereafter may continue for six years ? The 
answer would seem to be obviously in the negative, and by 
the very nature of things, the· parameter of the time prescribed 
for the inquiry ·would equally govern and limit the extension 

· thereof. · . ' · 

· 9. The ~iew I am inclined to take receives support from 
the observation of the Full Bench in Sitaram Singh and 
othe.rs v. State of Bihar and another (1) Therein, whilst 
holding that the. commencement of the inquiry under section 
107 .would ~egm when a party appears in thecourt of the 
Magistrate, It was further observed as under: . 

· . "The law desired the inquiry to be a short 
affa1r and not to be dragging its feet for years, Even 

·endeavour should be made by Magistrates to 
complete the inquiry as soon as possible. That 
ca~ be done .only by limiting· the number of 
adjournments. Magistrates would be well advised 
to call ~pon the. party at whose instance the 
Proc~edmg has been initiated to be present with 
h1s Witnesses on the date fixed for appearance of 

. -
(1) (1980) A. I.A. (pat.) 257. 
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· the-opposite party." . 

10. To finally ~onclude, the answer to the question 
posed at the outset IS rendered in negative, and it is held 
that the period of six months ordinarily prescribed under 
sub-section {6) cannot be extended beyond another six • 
months by the order of the Magistrarte. 

11 . Now applying the above, . it is common ground 
before us that the period of more than six months had elapsed. 
from the order of the Magistrate extending the inquiry on the 
15th of January, 1981. This would thus be beyond the 
limitation imposed by section 116(6). The view of th 
Magistra.te that since the period of inquiry had once been 
extended, · there was no further limitation of time thereon 

1 cannot be sustained. The impugned order (ann~xure I) dated 
I !he 11th August , 1981 being thus plamly beyond 
1 JUrisdiction has to be quashed. As a necessary result thereof, 

the proceeding against the petitioners. _wo~ld stand 
' terminated. The criminal miscellaneous pet1t1on 1s allowed 

in the terms aforesaid. · 

Nazir Ahmad,J. I agree 

Petition· allowed. 
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.FULL·BENCH · 

Before S.S.Sandhawalia, ·c.J., Hari La I Agrawal and 
Sushil Kumar Jha, JJ. 

. . ' 
Novem~er, 11 

Mahanth Dhansukh Giri and others. " 

V. 

The State of Bihar and oth~rs. 
' . 

Constitution of India, Article 226-concurrent findings 
of fact, whether to be treated as sacrosanct in the writ 
jurisdiction- sufficiency-or credibility of evidence, whether 
to be taken into consideratiqn by th~ writ court -findings of 
fact, whether can be disturbed in a case of no ·evidence­
concept of, a lost grant- when can arise-cancept, when 
not attracted-Bihar Lahd Reforms (Fixation of Ceiling Ar~a 
and Acquisition of Surplus Land) Act, .1961 ·(Bihar Act XII of 
1962). section .2 (ee), whether constitutionally valid .__:_ Act. 
whether applies to agricultural lands owned by Hindu 
religious Maths. · · . · 

Held, that , there are fnherent limitations ·in · the writ 
jurisdiction to enter into or distu.rb the;concurrerit findings of 
fact bX authorities having jun.isdiction to adjudicate thereon. 
In the 1pstant case, on the concurrent findings of fact arrived 

. at by ' the authorities below it m us,t be held. That the 

*Civil Writ Jurisdiction Case No. 319 of 1977. In the matter of an 
application under Articles 226 ~nd 227 of the Constitution• of India. . • , \ 
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insti.tution at Bo.dh Gaya ~s a Hind·u religious 'Math and 
CC?nsequently all1ts properties are impressed and burdened 
~1th a trust of the said religious and charitable nature. This 
!ssue has not to. be considered in the writ jurisdication as if 
11 was a matter of trial in a suit. Nor can it be examined as if 
it was an .appeal against the forums under the ceiling law. It 
necessarily has to be considered within the par'ameters of 
the writ jurisdiction. The prese(lt case cannot be said to be 
~ c~_se of no. evidence where perhaps the writ ~ourt may be 
!~clmed to d1sturb the findings of fact. Equally well-settled it 
!S that sufficiency 'or credibility of evidence. is not an issue 
1n this forum. Conseqently, the consistent and concurrent 

·findings _ ot'the authorities below must be treated as 
sacrosanct inthe. writ jurisdiction and tHer is no warrant at 
all for taking. any contrary view within the writ jurisdiction. 

Hari Vishnu Kamath v. Ahmad lshaque and Ors. (1). 
relied on. 

Union of India V. T.R. Varma (2). 
Syed Yakoob v. k.s. Radhakrishnan {3), and 
The .State of Madras· v. G. Sundaram(4)-ref.erred to. 

. Held, further, that the well-known concept of a lo?t 
grant can arise only if theoriginal do~ument or endc~men~ IS 
lo~t in antiquity and is not forthcommg. In the prev1C?us t1tle 
SUit true origin of the endocuments and theproof of t_1tle was 

. not only forthcoming but was actually and designedly 
produced on the record to convincingly prove th~ ~ature of 
fhe grant. That being s~, t~e plea that the or1g1n of the 
endowment is lost in antiQUity has no_ legs to stand upon 

. and consequently the principles governing the case of a lost 

{1) {1955) A. I.A.' (S.C.) 233: 
(2) {1957) A.I.R . (S.C.) 882.· 

(3) {1964} A.I.R. (S.C.) 477 
{4) (1965} A.I.R . (S.C.) 1103. 
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grant are not even remotely attracted. . 
He.ld, also, that section 2 (ee) of the Bi~~r. Land 

Reforms (Fixation of Ceiling Area and Acq~1s1t1on · of 
Surplus Land) Act , 1961, does not, in any way suffer fro~ 
the vice of unconsti tutionality and consquently theAct 1s 
applicable to agricultural lands owned ~y Hindu 

. religiousMaths. In a series of cases before the Fmal Court, 
every conceivable argument againstsim ilar . or identia\eal 
·provisions have been consideredby the Supreme Court and 
repelled . 

Begulfa Bapi Raju and Ors v. The State of Andhra 
Pradesh( 1 ), Sanska Shekhar Moity and ors. v. The Union of 
India (2}, Madhusudan Singh and ors. v. The Union of India 
and ors.(3), Dattatraya Govind Mahajan and ors. v. The State 
of Maharashtra and another (4), and Hasmukh!al Dahvabhai 
and ors. \1. The State of Gujarat and ors.(5}-referred to. 

Application by the Mahanth of the Bodh Gaya Math. 

The facts of the case material to this report are set out 
. in. the judgment of S.S. Sandhawalia, C.J. 

' · 
· The case in the first instance was. placed ·before a 

Division Bench, which referred the case for decisin to the Full 
Bench. 

On this reference. 

. Mr. KD. Chatterjee, Mr. Awadh Kishore Prasad,' and, Mr. 
Bmod Kumar Singh for the petitioners. · . 

Mr. Ram Ba!ak Mahto (Add/. A. G.), Mr. S. Rafat A/am for 

(1) (1983) A.I.R . (S .-C.) 1073 
(2) (1981) A.I.R. (S .C.) 522 . 

. . (3) (1984) A.I.R. (S :C.) 374. 
(4) (1977) A.I.R. (S .C.) 915. 
(5) {1976) A.I.R. (S .C.) 2316. 
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the Respondents. 

· S. ~· Sandhawalia, C.J.: The inherent limitations 
of the wnt Court to enter into the thicket of concurrent 
findings of fact is yet again the salient issue which has come 
to the fore in this case, referred for decision to the Full Bench 
Eqyally at issue is the applicability or.otherwise of the Bihar 
Land Reforms (Fixation of Ceiling Area and Acquisition of 
Surplus · Land) Act, 1961, to agricultural land, owned by 
Hindu religious Maths. . · 

· 2. The writ petitioner, Mahanth Dhansukh Giri , is the 
Mahanth of the Bodh Gaya Math, and it is averred that he is 
the common shebait of the seventeen deities on whose 
behalf this application is made.Admittedly, the Bodh Gaya 
Math is an -old and renowned institution in the region, 
owning more than 2000 acres of agricultural land in the 
district of Gaya. On the petitioner's own showing, the then 
Mahanth, Shree Krishna Dayal Giri, executed a deed of trust 
dated the 13th of February, 1932 (vide Annexure 11 ). This 
deed did not, admittedly, mention any of the deities at all. 
There by the Mahanth divested himself of the management. 
and set up a Board of Trustees for the management _of the 
trust properties. It is, however,sought to be denied that this 
deed created any trust. It is averred that the said deed 
(Annexure 11) was subsequently cancelled by a registered 
deed dated the 19th of September, 1935, and, it was the 
Mahanth aforesaid who con.tinued to mange all the 
properties and the trust deed was not given ~ffect to. 'Later, 
the then Mahanth Harihar Giri of. the Math instituted Title Suit 
No. 129 of 1953, claiming the entire properties as his 
peFsonal properties, which, as an extremely exceptional 
case, was transferred to, and, tried by, this High Court itself. 
B.Y its judgment .dated. the 12th of Marc~. 1955, .the Court 
d1:=;m issed the su1t hold1n9 that the pr~pertl~s.were 1mpres~ed 
With a public trust. Aga1nst the sa1d dec1s1on of th1s H1gh 
Court Mahanth Harihar Giri filed civil Appeal No. 484 of 
1957 before the Supreme Court of India, which was later 
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·settled by a. compromise·decree grante.d by their Lordsh!ps 
on the 9th of Septmebr, 1957 . t~ereby the proper.t~es 
mentioned in Schedule .1 to the sa1d comprom1se pet1t1on 
were held to be endowed properties of the Math,. Bodh Gaya, 
of wh ich the appellant was the Mahanth and were bur.dened 
with a trust of the rel igious and charitable nature wh1lst the 
properties mentioned in schdule II thereto were held to be 
the personal properties of the appellant. . · 
. 3. It is then averred that since the 17 deities were 

under the management of a common sheba it, ' namely; 
original petitioner and his predecessor Mahanths, there was 
no division of th.e propertie.s betwixt them till the year 1970. 

·· However, in the said year the permissi·on of the Bo_ard of 
Religious Trusts was sought for the proposed arrangement 
of the division of the properties which was legit im ately 
benficial to the deities and ·sanction to execute a deed was 
obtained. Acc.ordingly, a deed of arrangement dated the 20th 
of January, 1970 (annexure 1 ~- ) was executed by the 
original petitioner the then Mah·anth Shri. Shatanand Giri 
(since deceased), and the properties were carved out in 
seventeen schedules respectively allotted to the seventeen 

· ~ei.tie.s . ' It is the case that each of the 17 ·deities being a 
JUrlstl~ person could hold land within the ce.il ing area 
prescribed even .though the properties were ·not divided 
between them .. lt IS a.verred that in· making such arrangemnt 
there was no mtent1on of defeating any provision of laW 

. including the ceiling laws. . . · · · · 

.4 . The origina_l writ p_~titioner , in his.l capacity as 
sheba1t of th.e aforesaid 17 de1t1es, thereafter filed 17 returns 
unde~ t.h_e B1har .Land Reforms (Fixation of deiling Area and 
Acq,uiSI!Ion of Surplus Land) Ac t, 1961 (hereinafter· called 
the Act) .. C?n the 3rd of _August, 1971 Shri A.K .Banerjee, the 
then ~~d1t10nal Collect1or, Gaya, passed order finding that 
the de1t1es were not left with any surplus land and proceeded 
to mak~ · a recommendati<?n to the .Government to gr~nt 
exemption from the operat1on of sect_ion 5 of the Act (v1de 
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arin·exure ~ )'. Ho~~·ver, .the Government (vide annexure 2) 
conveyed 1ts dec1s1on to the collector to the effect that the 
alleged deed of arrangement (annexure 12) dated the 20th 
of January, 1970 being neither a gift nor a deed of transfer 
must be ignored and Shri Mahanth Krishna- Dayal Giri's trust 
W!lS the sole ~wner of. the properties in question and was, 
there fore, ent1tled to only one unit under the ceiling. law. In 

. accordance with the said decision, the matter went back to 
the Collector for t~e purpose of an enquiry under rule 9 of 
the rules framed ·under theAct in relation to the proposal for 
exemption under section 29, Shri B. B. Lal, the then 
Collector of G·aya, passed the order (annexure3) holding that 
the trust deed of 1932 created a single trust and did not even 
mention the 17· 'deities' and that the properties were owned 
by the K.D.G. (Krishna Dayal Giri) trust, which was the 
s1ngle land-holder under section 2(g) of the Act, On or about 
the · 23rd 'of -July, 1975, the original petitione_r (since 
deceased) receieved a draft statement under sect1on 1 0(2) 
of the Act showing the entire lands as being held by the said 
petitioner as a trustee· and also showin'g the land exempted 

·by the Government under section 29 under two notifications 
dated the 7th of July, 1975 exempted .. ~here by 75 ~cFes of 

.land were· under section 29(2)(11) and sect1on 29 
(1 )(b)(v)exempted from the operation ~f section 5 ~f _the _Act 
The writ petitioner Shri Mahanth Sliatanand Gm (smce 
deceased was further allowed to retain 25 acres of land, and 
thus the draft publication. permitted 100 acres of land to be 
retained .and declared about 1896.66 1/4 acres as surplus. 

5. The o.riginal petitioner then filed objectio~s under 
·section -1 0(,3) of the Act which, in substance w_as rejected by 
the Collector of gaya (vide annexure 6) by his order. date~ -
1 St~ of Janurary, 1976. Aggrieved thereby the sa1d wr1t 
Petitioner filed Ceiling Appeal no. 40 _of 1976 b~for the 
Commissioner, Patna which was also rejected _by h1s ord~r 
dated_ the. 9th of July, 1976. (annexur~ 7). Aga1~st the sa1d 
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order the petitioner filed Revision no. 1117 of 1976 before 
the-Board of Revenue but the learned Additional Member, 
Board of Revenue, disposed of the revision petiton by his 
order dated the 12th of January, 1977 (annexure 8), 
rejecting the writ petitioner's stpnd that the agricultural lands 
belonged to 17 deities but merely re~anded the matter o~ 
the incidental question of the exernpt1on of more land anc 
exercise of option to select _land to be retained, etc. · 

6. The primary grievance of the writ_petitioners is that 
all the authorities below have erred in concluding that the 
properties belonged to the trust and not to the 17 idols. The 
case now soughf to be set up is that the properties. in 
question were endowed by charitably disposed persons 
centuries ago and the origin of these endowments is lost in 
antiquity, though admittedly no document creating any of 
thes.e ancient endowments was available. It is averred that 
Annexure 9, which is a document in Urdu ·executed by the 
then Mahanth in the year 1853, provides some evJdence of 
these endowments .. Reliance is also sought to be placed 
on another old document (annexure 1 0) to indicate that the 
properties mentioned therein covering about 276 bighas 
were -granted -to the deities . It is also averred that these 
documents have been wrongly -discarded and rejected by 
the concurrent orders of the authorities below· The writ 
petitioners, consequently, seek the quashing of ~nnexures 
6,~ _and 8 containing orders concurrently passed by the 
ce1hng authorities.· . 

. ~-In the ~ounter affidavit filed .by Ram.Swarath Singh, 
Execut1ve Mag1stra_te, Gaya, the stand of the writ petitioners 
has be~n sto·utly contro-verted. It is reiterated that the 
properties belong to a single trust and it is high-lighted that 
the trust deed dated the 13th February, 1932 (annexure 11) 
executed ~y the Mahanth himself did not even remotely make 
any ment1on of the alleged 17 deities. The factum of the 
orders passed by the ceiling authorities is admitted but the 

' 
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alleged infirmities therein are stoutly denied. It is pointed 
out that .no such document being the registered deed of the 
19th September, 1935 cancelling the earlier deed has been 
prod~~ed and further that according t9 the terms and 
cond1t1ons of anhexure 11 the Mahanth was not authorised 
to .cancel ·the original deed of 1932 at all . The filing of Title 
su1t No:-23 of 1951 by the then Mahanth Harihar Giri and its 
tria'! and dismissal by the High Court are admitted as also 
the subsequent compromise in the appeal preferred against 
the same before the Supreme Court. It is high-lighted 
therefrom that the entire landed properti:)s belonging to the 
Bodh Gaya Math fell into two categoreies- (1) consisting of 
the endowed properties of the trust a·lone and (ii) the 
personal properties of the Mahanth Harihar Giri.lt is the firm 
stand that the present case relates to the endowed 
properties of the trust. It is then the firm stance that the deed 
of arrangement of 20th of Jannuary, 1970 (Annexure 12) is 
neither a gift nor a deed of transfer for valuable 
consideration and had been executed only with a view to 
defeat the prpvisions of the ceiling Act. It is pointed out that 
the revenue entry procured after the 9th of Septemher, 1970 
or the rent receipts etc., later secured cannot confer any title 
in favour of the deities. It is high lighted that there is not the 
least' mention of any deity 'in the compromise petition filed 
before the su·preme court in Civil Appeal No.484 of 1957 a.nd 
the saidc.ompromise petition recognised only one trust wh1ch 
was created by the registered ~.eed of 1.3th of ~ebruary, 1932. 
It is the firm stand that the cellmg Act 1s applicable to trusts. 
Lastly it is averred that if the petitioners consider that the 
area allowed to be exempted under section 29 is inadequate 
then it is . open to them to approach t~e Governme~t for 
exemption of more lands and the extens1on of the per1od of 
exemption .' 1 

' . 8. It is manifest from the rival pleadings and equally 
from the substratum of the arguments of the leamed counsel 
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of the parties that the core 'ques.tion. herein is as to what is 
the true nature of the well-known InStitUtiOn of the Bodh Gaya 
Math- whether it is a Hindu religious math and consequently 

·all its properties are imprerssed with a trust of that · na.t~re? 
That being so, the primal stand of the learned Add1t1onal 
Advocate General Mr. Ram Salak Mahto on behalf of the 
respondent State is that this i~sue stands conclu~e.d by the 
concurrent findings of fact wh1ch are sacrosanct .1.n the wnt 
jurisdiction. On the other hand, Mr. K.D. Chatte.rJI , lear.~ed 
counsel for the petitioners was equally forceful m assa1lmg 
the consistent 'findings of the authorities :below and even 
seeking .re-approaial of the evidence and consideration fo 
additional evidence as we.ll. ' 

· 9:, Now the bedrock of the. r.esponder.~ts' stand herein 
is first on the High Court's judgment in Titl:e Suit No.129 of 
1953 (Mahanth Harihar Giri v. State of Bibar and· another) 
decided ·on the 12th of March, 1955. It is the admitt.ed 
position before us that the disputed properties herein along 
with all other prperties of the Bodh Gaya Math were t~e 
subject matter of tne said . t itle suit wherein the plaintiff 
Mahanth Harihar Giri had claimed them as his personal and 
separate properties. There is no dispute that the basic lis i~ 
the said titie suit betwixt Mahanth Harihar Giri on one side 
and the respondent State and the Religious Trust B.oard on 
the .oth~r was as to what was the-nature of the property of 

.the 1~st1tUt1on known as Bodh Gaya Math. That the issue was 
considered to be of great significance is evident from the 
fact that this was bne of the rarest of the rare cases which 
was transre~red for trial by the High Court on the original 
Side tho~gh 1t does not ordinarily exercise such jurisdiction. 
The matter w~s ~ought tooth and nail betwixt the .parties and 
s~uarely put m 1ssue. Mas'sive evidence was led on either 
S\de. under the stewardship of eminent counsel late Mr. 
P.R.DCls representing the plaintiff a·nd equally the eminent 
Advocate Ge.neral representing the defendants. The 
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exhaustive i!Jdgment of the High Court running into ne.arly . 
seventy pa9es ren_dered by Mr. Justice Ramaswami (as the 
learned Ch1ef Just1ce then was)indeed is the locus classicus 
~:>n ~he . ma_tter. traci~g the labyrinth of the history of this 

. mst1tut1on 1t was not1ced that the original grant to it went as 
far back as the year 1615 when the Mogul Emperor granted 
Badsahi Sanad to the Math. This was followed later by two 
Zam inda.Ji San ads by the East India Company which were 
again granted to the said Math. On the basis of these perimal 
documents and t.he surrounding circumstances and after 
consideration of, the mass of evidence the High Court 

.unreservedly held that the nucleus of the property was 
originally· furnished by the said sanads . (being Exhibits · 
4,4(a),4(c)· and 4(.d). on-the said record) and all subsequent 
acquisitions to the math property were merelyaccretions to 
the said nucleus. Equally .categoric finding arrived at was 
that the nature of the property was a math or a monastrery 
With a Mahanth in terms managing the same in trust. Thqugh 

. · this was held to be conclusive it was further found that even 
if this were to be wrong. the subsequent document of turst 
deed executed in 1932 by the incumbent Mahanth h1mself 
would leave no manner of doubt that the institution was in 
e:very sense a Hindu math o.r a monastery with all the legal 
incidents therof in sharp contrast to any other instituti<?n· T~e 

. relevant findigs of the High Court cannot but be. not1ced m-
extenso: · · 

"I think that as a matter of construction the 
two padashi san ads shoud b_e _taken to be g~ants 
of land to Lal Gir Sanyas1 1mpressed w1th a 
charitable trust. This conclusioh is supported by 
an,examination of two zamindari san ads ._(Ext.4/c) 
printed at page 6 of Exhibit 1. 

. In the present ca_se I am s_atisfied that the 
grants of land to Lal G1r Sanyas1 were made for 
the object of Sadabarat or feeding itinerant faqir~ 
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and it is not correct to say that there was· a mere 
·expectation or motive on the part of the donor. 

The trust deed, therefore, shows almost in 
a conclusive manner that the villages covered by 
the original sanads were treat.ed as properties 
belonging to the math and that they were 
impressed with a charitable trust. 

I have now reviewed the evidence as 
regards the subsequent conduct of the parties and 
the usage of the properties. The evidence proves 
beyond any shadow of doubt that the properties 
conveyed by the Badshahi and the zamindari 
san ads were treated as the. properties of the Math 
by Mahanth Shea Gir and by Mahanth Krishna 
Dayal Gir. The evidence also shows that the 
British Authorities treated the villages in question 
as properties granted to the Bodh Gaya Math and 
as properties impressed with religious and 
charitable turst. There is also unimpeachable 
evidence that all the mahanths from Lal Gir .right 
down to the present day appropriated the usufruct 
of the land in Sadabarat, in distribution of alms·. to 
wayfarers and feeding the Gossains and for other 
benevolent purposes. In my opinion, the evidence 
of subsequent usage given on beh a rf of the 
defendants .and hold th.at the subsequent conduct 
of the part1es and the usage· of the institution 
s u p port 

1 
the view that the Bad s·h a h i and the 

Zamindari Sanads were grants made to Lal Gir 
Sanyasi as head of th.e monastery for charitable 
purposes . Upon the analysis of the oral and 
doc~mentary evidence produced by both toe 
part1es I haye reached the conclusion .that 
Mahanth Har1har Gir was installed and the chadaf 
ceremony was performed on the 13th of FebruarY 
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1_ 932 and not on the 11th Ferbruary 1932. I also 
f1n~ t~at the·trust ~~ed Ext.23 executed by Mahanth 
Knshn-a Dayal G1r IS a Valid document and that it 
was acte~ upo_n. I have already held that Badshahi 
and Zam1ndan sanads when construed in the light 
of the usage and the con·duct of the parties are 
really grants of properties to -the monastery of Both 
Gaya and that a charitable trust was stamped upon 
the properties. It is .clear that the case of the 
plaintiff must fam upon this finding alone. If, 
however, I am 0 wrong in my view as to the 
construction of the sanads the plaintiff must also 
fail on the alternative case set up by the_ 
defendants. The plaintiff must fail because 
Mahanth Krishadayal Gir executed a valid trust 
deed on the 13th of F-ebruary 1934 on which date 
Mahanth Harihar Gir was installed. The deed of 
trust (Ext.22) executed by Mahanth Krishna Dayal 
Gir is an irrevocable docL•ment and the deed of 
cancellation (Ext.24) executed on the 19th of 
September, 1935, has, therefore, no legal effect." 

It was on the aforesaid categoric findings-that the suit 
of the plaintiff Mahanth Harihar Giri was dismissed with 
costs. · 

• 0 10. It is further significant that the matter .was then 
carried to the supreme court in Civil Appeal No.484 of 1957 
by the plaintiff appellant aforesaid .However before their 
Lo-rdships an amicable compromise was arrived at broadly 
in line with the judgment of the_ Hig~ Court and a decr~e 
was passed in accor•dance therewith. The order agam 
deserves notice in extenso: ·. -

"Where 'as upon Counsel for the appellal'lt · 
filing in the registry of this Court on the 24th April ; 
195 7 a compromise petit ion duly signed by 
~ounsel for the appellant and Counsel for the 
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res~ondents, the matter was placed for orders 
before the Court on the 6th day of ~ay, .1957 when 
the Court adjourned the matter sme d1e an.d also 
directed the advocte f~H the appellant to file the 
petition of appeal a~d up.o.n Counsel fo.r the 
appellant filing .the sa1d petltiOr:l of appeal m the 
registry of this Court on the 6th May, 195_7, ~nd 
the matter being ca ll.ed on for record1ng 
compromise before this Court on the 9th day ~f 
September, 1957 . Upon perusing the s~1d 

. memorandum of comprom ise AND UPON heanng 
Counsel on both sides this Court doth order t~at 
the ·said compromise appended here to as 
Annexure 'A' be and the same is hereby recorded 
AND THIS COURT (torn) terms therefore and in 
substitution of the judgment and decree dated the 
12th March 1955 p:assed by the Patna High Court. 
in Title Suit · No.129 of 1953 by and with the . 
consent of the part ies DOTHDECLARE ORDER 

. AND DECREE:- . 

· ( 1 ) t h at t h e p r o p e r t i e s me n ti o n e d i n 
Schedu le I to the said compromise petition 
appended hereto as Annexure 'A ' are endowed 
properties of Math Bodh Gaya of which the 
appellant herein is the Mahanth and are burdend 
with a trust of religious and charitable nature." 

Now it is the common and indeed the admitted ground 
before us that the properties mentioned in Schedule 1 of the 
said compromise decree are ident ical with the subject 

. matter of the later land ceiling proceed ings and what is now 
before us .. Thus. t.he !and which is the sub ject matter in the 
present wnt pet1t10n 1s the same land which has been finallY 
~eld to be the ~ndowed prop~rty of the Bodh Gaya Math and 
!S burdened w1th a trust of relig1ous and charitable nature. It 
IS equally the admitted ·position before us that nothing has 
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happened subsequent to the decree of the Supreme 
Cour.t on the 9th September, 1957, which could 
possibly alter the nature of the hallowed insti 
tutionof the Math or the properties endowed thereto . . 
In a way the seal of the final Court on the matter is 
conclusive. ' · 

. 11. H·owever. the m_atter does not merely rest . 
. ~here and with the advent of land ceiling. legislation 
1t was sought to be raked up and reagitated . in the 
formums under the Biharland Reforms (Fixation ,of 
Ceiling Area and Acquisition of Surplus Land) Act, 1961. 
This had a somewhat chekered history, every detail 
whereof is not necessary to be referred to laboriously. It 
suffices to mention that after the preliminary proceedings 
the· matter was first decided by Shri B. B. Lal, the 

.Collector of Gaya, vide Annexure '3'. By an exhaustive 
and lucid order running into 20 pages, in which he 
appraised all relevant evidence produced and dealt 
with every conceivable argument raised on · behalf of 
th_e petitioner, he concluded asunder: 

"My findings are as follows.: 
(a) The original trust deed executed in 

1932 does not make any mention of the 17 
'deities and mentions only one and single trust. The 

· argument that the 17 deities have separate 
establishment and separate managemnet does 
not hold good. 

Thus in accordance with section 4 and 5 the 
trust is entitled to only one ceiling and not 17 as 

. claimed by the respondent." 
. An appeal against the order. of the Collector was 

then taken to the Commissioner. In an equally detailed 
order the learned commissioner considered the matter 
in depth . with particular refere.nce to t.h e main issue 
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ra i'sed before .him t·hat the a lleged 17 deit ies were 
individual land - ho lders and thus entit leq tb the ir 
permissible area accordingiy. In no uncer~ai~ terms the 
Commission·er agreed and affirmed the ftndtngs of the 
Collector. Aggrieved thereby the pet it ioners prefer.r~d a 
revis ion before the Board of Revenue. The learned Add1t1onal 
Member, with meticulo·us detail , dealt with the 4 issues 
reised before him exhaustive ly. On the main _ point.he 
.concluded as under: · · ·. · . 

"The first point to be determined is whether 
the properties belong to the Trust or to the Idols. 
I have perused the documents referred to on 
behallf of the p_et itioners in support of their 
contention that the properties belong to the deities. 
The document of 1853 is in · Urdu but from the 
·Hindi rendering of the · Deed reproduced in the 
Paper Book submitted before this . Court, it 

,would appear· that this document. contained 
/ some tnstructions ·to the chela ·by the then 
Mahan~h who was go ing on pilgr image 
regardtng arrangemnts to he made for the 
temples etc., in .his absence. In this document 
·there is a passing mention that whether 
pr~~erty ex.isted then belonged to the 
de1t1es mentioned in the document ' from the 
letter of 1881 (12~8 Fasli)it appears that a little 
mo.re than 276 b1ghas of land were given by 
Raja of Teka.n for Ragbhog etc. of the 17 deities. 
Whateve~ m1ght have been the position in 1853 
or even 1n 1881 , one fact is clear that a Trust 
known as -Mahanth Shri Krishna Dayal Giri ·Trust 
was creat~d on 13.2. 1932 in terms of wh ich 
al l prppert1es were vested in the Board of the 
Truste~s after divesting the Mahanth o f hiS 
au~hor1ty over these. Accord ing to this deed. 
ne1ther the Trustees· nor even the Board of 
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Trustees was authorised .to transfer · any 
property ~xcept on Thika up to a maximum 
penod of nme years. The Trust Deed executed in 
1932 does not make any mention of the 

.separate entity of the 17 deities but mentions 
only one single Trust. This Trust Deed has 
c.ontinued to be acted upon and has not been 
challenged by ·anybody and. musi be held to be 
in operation even now in spite of the Deed .of 
Arrangement of 20.1.1970 which is admittE\dly 
an internal arrangement for the upkekp ct.f 
the separate deities. It is als·o significant to 
note that this Deed of Arrangement has 
been signed by Mahanth Satanand Giri as 
Executant (and not by the Trustees) and again 
by himself on behalf of the deities.lt is also . 
significant that no authorisation for executing 
_even this Deed of Arrangement appears to 
have been given by the E?oard of Trustees . 
The contention of the learned State Counsel 

· that this arrangement was made with a view 
to · escaping the provisions of the . ceiling 
law cannot be easily dismissed. 1 n view of 
what has been mentioned above, the Trust 

·and not the 17 idols must be held to be the 
owners of the property and must be held to 
be the land-holders for the purposes of 
the Act. Considering the above facts, the 
contention of the petitioner on this point must fail. 
The simple fact of· mutation of their names and 
that ·also after 9.9.1970 does not create any 
title in favour of the deities because the Deed of 
Arra·ngement' could not and_ ~ id ,not transfer any 
property in favour of these de1t1~s . 

.- 12. To $Urn up on thi·s _aspect it ?eef!1S ma~ifest 
th~t way back in _1955 . this H1gh Court 1n T1tle Su1t No. 
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129 of 1953 (Mahanth. Harihar Giri v. State of Biha1 
and another) held in unequivocal terms that the 
institution at Bodh Gaya was. a math or a monastery 
with a Mahanth in terms managing the .same and the 
properties there ~f were burdened ~~t~ a trus.t of 
religious and charitable n~ture. Tha~ fmd1ng rece1v.ed 
the seal of approval of the fmal court m the compromise 
decree granted by their Lordships of the Supreme Court. 
Thereafter the Co·llector· of the District on an appraisal 
of .'all the relevant evidence had come to the 
conclusion that the Bodh Gaya Math was a trust and 
thus entitled to only one ceiling and the claim that there 
were 17 deities · all individually entitled to hold 
permissible area was said to be one to avoid· the 
ceiling laws . Those .findings were. affirmed by the 
Commiss ioner in a .considered order. This in terms 
was upheld ·by the Board of Revenue, which ·even 
in the revisional jurisdiction examined the matter in 
grea.t d~pt~ . It must, therefor~. ine~itably be held that 
the 1nst1tUt1on at Bodh Gaya IS a Hmdu religious Math 
and consequ~ntly all its properties are impressed and 
burdened w1th a . trust of the said religious and 
charitable nature. . · . 

· 13. In the light . of the above · what deserves 
high lighting is the fact that the issue herein has .not 
to be co~sidered as .. it it was a matter of trial in a suit. 
Nor can 1t be exam 1ned a? . if it was an appeal against 
the forums ·. under the ce1l1ng law. It necessarily has 
~o .be. c~ns1dered wittiin the parameters of the writ 
JUriSdiction. It was po.inted o~t by learned counsel tor 
the respon~ents and 1n my v1ew rightly that the issue 
~s. to w~at IS the true nature of a particular institution 
1s 1n ult1ma~e essence a finding of fact to be arrived at 
on. the ba~1s of t~e relevant evidence adduced. That 
be1ng so, 1t was VIrtually the admitted position that the 
present case cannot even remotely be suggested as a case 
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of n? evidence :Wh~re perhaps the writ court may be inclined 
to d1sturb the fmdmgs of fact. Equally well-settled it is that 
th.e defficiency or credibility of evidence is not an issue in 
this. forum. consequently the consistent and concurrent 
find ings of the collectory, the commissioner and ultimately 
of the Board of Revenue must be treated as sacrosanct. This 
is. now so well-settled that it seems unnecessary to multiply 
authorities on the point. In the celebrated case of Hari Vishnu 
Kamath v. Ahmad lshaque and others {1) the law was 
ennuciated in the following categoric terms by Venkatarama 
Ayyar, J.: · 

"One consequence of this is that the Court 
will not review findings of fact reached by the 
inferior Court or Tribunal, even if they be 
erroneous. This on the principle that a Court which 
has jurisdiction over a subject-matter has 
jurisdiction to decide wrong as well as right , and, 
when the Legislature do~s not c~oose_to confer a· 
right of appeal. against that _de~1son, 1t ~auld be 
defeating· its purpose and policy, 1f a supenor Court 
were to re-hear the case on the evidence, and 
substitute its own findings .in 'certiorari.' These 
propositions are well settled and are not in 
dispute." · · · 

The aforesaid enunciation has beenadhered to 
unreservedly in Union of India vs. T.R. Varma (2) Syed Yakoob 
vs. K. s. Radhakrishna (3) and The State of Madras vs. G. 
Sundaram (4) . 

(1) (1955) A.I.R (S.C.) 233 

(1) (1957) A.I.R.(S.C .~882 

(2) (1964} A.I.R. (S.C) 477 

(3) (1965} A.I.R.(S.C.)1 .103 
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14. . Respectfully .following the binding m~ndate 
aforesaid, it is manifest that the factual aspect here_m ~hus 
stands concluded by the consistent and concurrent fmdmgs 
of as many as four forum a_nd within the writ j~risdiction there 
is no warrant at all for takmg any contrary v1ew. . 

15. In view of the above, hardly any other argu~ent 
survives in this specific context. However, _as a one t1me 
exception, and, in fairness to Mr. K. D.Chatteqee, the l_earn~d. 
Counsel for the petitioner, one must briefly not1ce ~IS 
ingenious attempt to set up an altogether new case t~ bnng 
it within the well known concept of a lost grant. R~lymg on 
Annexures 10 and 11, it was suggested that the origin of the 
endowment in favour of the deities was lost in antiquity, but 
the aforesaid doccuments could be a pointer that the. 
properties of the Math were vested inthe deities. Particular 
reference was made to the recitals in Annexure ·g, which 
purports to be of the year 1853, and tho$e in Annexxure 10 
which is allegedly a.f the year 1883, to say tha·t the 
properties. belonged to separate deities. It was argued that 
if .the ~ei~ies · or idols were originally endowed with 
properties 1n the hoary past, then the Shebait or the Mahanth 
could not change the character of the said properties by 
either creati~g trust .de~d dr any other mode. It was the stance 
that properties once vested in the deities cannot be divested 
by the act of the Shebait or ·of the· Mahanth, because .the 
same would plainly be an act of bad manag~ment. 

.16. Th~ afores.aid contention might bring some credit 
to the mg~nu1ty of the learned counsel for the petitioner,· but 
the same IS ~ev~rthelesss wholly untenable on the prese~t 
record. The fmdmg of this HighCourt in the earlier title su 1t 
.and t~ e com pro~ ise decrees of the Supreme . Court 
establish· couclus1vely that the properties in questiqn 
belong_ to a Ma~~ .. namely, the Bodh Gaya Math, and not .to 
any de1ty or ~e1t1es . The true origin of .the endowments and 
the proof of t1tle was not only forthcoming but was actuaii.Y 

' ' 
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and designedly producad on the ~ecord to convincingly prove 
the nature :o! the grant. Tha\ bemg so, the petitioner's plea 
that the ongm of the endowment is lost in antiquity has no 
legs to stand upon. Consequently, the principles governing 
the case of a lost grant are not even remotely attracted. The 
High ~o.urt in the title suit had come to the firm finding that 
the ongm of the endowment and the proof of title was rested 
on two Badshahi Sanads and the two Zamindari Sanads, 
expressly granted to the Bodh Gaya Math . These four 
Sanads .are of the years 1717, 1737, 1733 and 1762. The 
High .Court had unequivocally held that all acquisitions made 
thereafte-r were from the nucleus of the said properties,and, 
therefore, the properties in question either formed part of 
the aforesaid two Badshahi grants and the two Zamindari · 
sanads or made through the nucleus of the ·properties 
covered by the original Sanads. On the petitioner's own 
showing; Annexure 9 is o.f the year 1853, and the Sanads · 
are plainly anterior thereto by a century or more . 
Consequently, the properties having ·been conclusive held 
as the properties of the .Math or the monastery of Bode Gaya 
even in the 18th century could not in the yaer 18.53 become 
the properties endowed or dedicated to the deities. Secondly, 
annexure 9, which purports to contain the desire of the then 
Mahanth, actually describes him to· be the Mahanth of Bodh 
Gaya Math. Th·us, admittedly he is the maharith a~d the 
institution is a Math, of which he has the vested nght to 
manage for the purposes f~r ~hich th~ ~ath wa~ c~eated or . 
dedicated. The mere ment1on1ng of de1t1es therem 1s t~us of 
no consequence. No e'vidence ~ha.tsoever has ~dm1ttedly 
been led with regard to any ded1cat1on of propertieS t? any 
one of the 17 deities individually. Equally, ther~ IS no 
evidence of. the usage and the conduct of the part1es that 
the alleged deed (Annexu~e 9) was.ever acted.upon .. On the 
contrary, there is volummou~ ev_ldenct: wh1ch was duly 
considered by the High Court m T1tle S~1t No.1 ~9 of 1953, 
and, In cons.ideration o~ all those matenals and also .of the 
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cond.uct of the parties and usages relating to the pr_op.erties, 
it has been conclusively held that the properties were 
originally endowed and dedicated to the Math. 

17. 1 must also notice that in assailing the freshiX 
floated theory of a lost grant, Mr. R"!-m Salak_ Mahato, learne_a 
Additional Advocate General, F!as nghtly pomted out that th!s 
could arise only if the original' doc~ment. 9r e_ndowment IS 
lost in antiquity and is not forthcommg. It 1s pomted out thai 
herein the pesitiori indeed is in the reverse. The four Sanads 
(Exhibits 4,4(a), 4(c) .and 4(d)) in the title suit were not only 
available to the Mahanth, but wer.e, in fact, produced, proved 
and relied upon, and these documents are anterior in time 
to the year 1853, to which Annexure 9 purports to belong. II 
was argued with plausib[lity that the writ petitioner cannot 
launch on a theory of the lost grant by suppr~ssing either 
the earlier documents or the alleged endowments and now 
take the advantage of his own wro'ng . . 

. 18. Now specifically assailing Annexure 9,it was 
poirited out that this document does not provide the least 
evidenc of any consecration of private property to the 
de!ties. It wa~ hig_hlighted that in fact far from any property 
be1ng specified, mdeed none had even been referred to 
therein. C~nsequen~ly, the very basic ingredients ·of a valid 
con~ecrat1on of a private property to a deity were altogether 
lacking. There was no owner, who had divested himself of 
the property and vested _it by consecration to. a specific id~l. 
In Annexure 9 the de1ty in whose favour ·the ·same IS 
expres~~y consecrated is not even named. No line of 
succes.s1on to the property had been laid out. It does not even 
remotely ·appear as to who is the donor. In such a situation, 
t~ere_fore, the _will o_f the original donor will prevail and the 
f1duc1ary relat1onsh1p of the Mahanths to the properties of 
the Math. cannot be unilaterally altered. by any such pruported 
decl_arat1on. The language of Annexure 9 was itself totallY 
equ1vocal and therein no reference whatsoever exists that 
the property was already consecrated to the alleged deity 
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fr.om times immemorial or by a document lost in antiquity. ln 
fact, t~e tenor of the document was that the Mahanth was 
establishing and building the temples and it seems to be no 
better than a self-laudatory reocrd of his accomplishments 
Equally emphasis was placed on the fact that Annexure 9 
w.as. merely a passing desire of a Mahanth going on a 

· p1lgnm~ge, and, perhaps, ensuring that in his absence the 
pr.opert1es were not usurped by persons entrusted with their 
temporary management. Such a document could not 
possibly change the hoary nature of the proper-ties, endowed 
,to and vested in the institution at Bodh Gaya, which was 
undoubtedly a Math. Equally, there was not the least 
evidence that any such document had been acted upon: 

19. In the light of the above, it is plain that the 
concept of . a lost grant is not even remoteley applicable 
herein . , · · 

20. It is, perhaps, apt to notice as well .that the learned .· 
Counsel for the petitioner had attempted to assiduously 
assail the· concurrent findings of fact in the case as well. The 
correctness and the reasoning of the High Court's judgment 
in title Suit No.129 of 1953 was sought to be challenged. It 
was argued that part of the findings therein were rested on 
the concession of Mr. P.R. Das, the distinguished learned 
Counsel for the plaintiff in the said suit. This right 
qoncession was now sought to be assailed before us. It was 
equally suggested that the findings in the title suit wer~ ~ot 
bind ing upon the petitioner stricto sensu as the de1t1es 
themselves were not parties thereto. It was argued that had 
the document (Annexure 9) be~n proved o.n the record, it 
could not be predicted as to whJGh way the JUdgment of the 
High Court might ·have turned. . . 

21 . Lastly, it was the case that the specific contents of 
!he cmpromise decree in the suprem~ court that Schedule 
A' pertained to the endowed propertieS of the Bodh Gaya 
Math, of which the appellant was the Mahanth and these we_re 
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burdened with a trust of such ;:1 religious and charitable 
nature, was irrelevant to the issue. Similar challenges were 
also made to the findings arrived at by the Collect_or, the 
Commissioner and the Board of Revenue. It s.ufftces to 
notice that for the reasons recorded in the earlier part of the 
judgement .. any chall~nge to t~e. basic issue.s of fact and the 
credibility, quantum, and suff1c1ency, of ev1dence does not 
arise for consideraHon in the wri.t jurisdiction. · 

· 22. 1 may also notice that ancillary submissions on the 
prem ise that the properties herein belonged ,to the 17_ 
deities,separately and individually, were also sought t<;> _be 
addressed, including the claim that each one of the de1t1es 
would be thus entitled to a separate unit for the porpose of 
·the ceiling law. Since I have come to th~ categoric finding, 
·in affirming the consistent and concurrent view of_ the 
authorities below, that the institution at Bodh Gaya is a H1ndu 
religious Math and consequently, all- its properties are. 
impressed and burdend with a trust of .such religious and 
ch·aritable nature, it seems not only unnecessary but 
wasteful to advert to those submissions. It is well settled that 
the High Court does not ordinarily adjudicate ·upor.t mere a 
cademi_c issues. H;:1ving rejected the premise of the 
properties belonging to the 17 deities, it is unn·ecessary to 
exami[le the contentions resfing on that assumption. 

2~. It was also argued that considering the antiquity 
and the tmportance of the institution of the Bodh Gaya Mat~ . 
the area of land exempted under section· 29 of the Act IS 
totally i!ladequate. The ancillary -submis.sion was that the 
exemption under the same section limited to a period of 5 
year.s, is. illegal. P: reference to the scheme and language of 
:;ec_t1on 29, and, m particular sub-section (3) thereof, would . 
tn~tcat~ that the quan.tum and the period of exemption is 
pmnart!Y for the government to determine: The same is 
vested m_ the reasonable discretion of the state Government 
and nothmg has been brought on this record to indicate that 

. . . 
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such .discresti"on has ei~h.er been perversely or arbitrarily · 
e>,eerc1sed. Neverthless, 1t IS to be hoped that the authorities 
would examine the claim of the Math under section 29 with 
the care and consideration which it may deserve. 
. 24. One must now proceed to examine the pristinely 
legal issues which were sought to be canvassed on behalf 
of the petitioner. It was submitted that an idol or consecrated 

. deity is qutside the purview of the Bihar land Reforms 
(Fixation of Ceiling area and Acquisition of Surplue Land) 
Act since I have already come to .the conclusion that the, 
properties ·herein do not belong to or are vested in any 
deity, the issue does not call for any examination or 
adjudication . · . . 

25 . . In the altern.ative it was submitted that if 
religious endowments or trusts are with in the purview 
of the Act., the same must be held to be violative of 
Articles 14 and 26 of the Constitution. Specific attack 
was focussed on section 2 (ee) ·of the Act, which defines 
'fam ily' and Explanations I and II thereunder. It was the case 
that the Act, in so far as it violates Articles 14 and 26, 

· would not be saved by its inclusion in the Ninth Schedule 
to the Constitution . . . 
. 26. I am afraid, it is· somewhat too late in the day to 

raise a challenge to the constitutionality of the. ceiling laws 
in general and ·the Ac.t in particul~r. ln. a s.enes of ca.ses 

· before ·the Final Court every conceivable argument agamst 
similar or identical provisions have been considered by the 
supreme court and repelled . Recently, in Begulla Bapi R~ju 
and other's v: The State of Andhra Prade·sh (1) a specific 
challenge to. the definition of 'f8:mily ~ni.t' in· the A~dhra 
Pradesh Land Reforms (Ceiling m Agncultural holdmgs ) . 
. Act , on the ground of the sa~e bein~ viol.ative of Article 14 
of the Constitution was, 1nter al1a,ra1sed and, on an 

. (1) (1983) A.I.R. (S.C.)1073 
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exhaustive consideration, rejected by th~ Bench. In Sasanka 
Shekhar Moity and ohters v. The Union of India (~) the 

. concept of family and clubbing together of land holdmgs of 
each member of the family under the West Bengal Land 
Reforms Act , 1956, was · held to be not violative of any 
constitutional . provision. Equally the applicability of the 
ceiling law to a trust was upheld. Again, in Madhusudan 
singh and others v. The Union of India and others (2) the 
amending provisions of t-he West Bengal Land Reforms Act 
Were also held as i.mmune from constitutional challenge. 

· Equally well it is to recall that in Dattatraya Govind MahBjan 
and others v. The State· of Maharashtra and another (3) 
closely similar provisions of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, of the Punjab Land 
Reforms Act , 1973, and the Uttar Pradesh lmpo5:it:on of 
Ceilingon Land Holdinge Act , 1971, were upheld. Earl iter, 
in Hasmukhlaf. Dahyabhai and others v. The State of Gujrat 
a n d others ( 4) s i m i I a r provision s .of t h e G u j rat 
Agricultural Land ceiling Act, 1961 were found to be 
protected within the umbrella of Article 31 B of the 
Con~t!tution . the challenge to the :constitutionalityof the 
prov1s1ons, therefore, must necessarily fail. . . . 
' 27 . To conclude, it must be held that there are 
i~herent limitations in the writ jurisdiction to enter into or 
?ts.tur? t.he conc~rre.nt findinge of fact by authorities having 
JUrtsd1.ct1on to adJUdicate thereon, and that section 2(ee) of 
the ~l~?r Land· Reforme (Fixation of Ce iling area and 
Acqu1s1t1on of Su.rplus land) ~ct .. 196~, does not, in any eay 
suffer frorl'"l the v1ce of uncnst1tut1onal1ty and, consequently, 

(1) (1981 )A.I.R. (S.C.)522, 

(2) (1984)A.l.R. (S.C.)374 

(3) (1977) A.I.R.(S.C.) 915 ·. 

(4) (1976) A.I.R.(S .C.) 2316 
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the Act is applicable to agricultural lands owned by Hindu 
religious Maths. 

28. In view of the above and in the light of the 
detailed discussion and rejection of the ve rious 
contentions raised on behalf of the petitioner, this writ 
petition must fail and is hereby dismissed. The parties will 
bear their own costs. . · 

Hari Lal Agrawal, J. I entirely agree 
Sushil Kumar Jha, J . I entirely concur in the judgment 

S. P. J . Petition dismissed. 
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FULL BENCH 

[VOL. LXIV 

Before S.S.Sandhawalia, C.J., Uday Sinha and Naz,lr 
Ahmad, JJ . 

. 1985 

March, 12 
. ' ' 

Commissioner of Income-tax. Bihar, Patna. 

v. 
.. 

M/s Nathulal Agarwal~ & Sons. 

. Income Tax Act, 1961 (Act XLIII of 1961), sectiOJ 
. 271 (1) (c) as ameded by Finance Act no.5 of · 19?~­

deleHon of . the word 'deliberately' and add1t10I 
of the Explanation~ Anwar Ali's case (76 I.T.R .. 696. 
whether still holds the field despite the amendmen

1 - the · Expfana tion spelling . out a categoric ruE 
of evidence - . three rebuttable presumptio.n~ 
raised against the assessee - burden of dischargJn£ 
the onus of rebuttal on the assessee- burden car. 
·be discharged by preponderance of ev.idE?n~e 
;- presumption can .be . rebutted on existing mat~~1al 
Itself - courts ·of fact to arrive at a clear conclusiO~ 
whether the assesse~ has discharged the onus..:.... nature o 
the explanation to be rend~red by the assessee. · 

· • Tax Case No.65 1974. Re: Statement of Case under section 
256 (1) of the Income Tax Act by the Income Tax Appellate Tribunai,Patna 
Bench, 'A' Patna, in the matter of ·assessment of Income Tax on M/S 
Nathunlal Agarwala & Sons., Hazaribagh for the assessment year 
1964-65. . ' 
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. Hel~. that, .the patent intent of the Legislature 
1n amendmg sect1on 271 (1 )(c) of the Income Tax Act, 
1961,. · an~ om'itt in g the W<?rd 'deliberately' the ref rom 
and msertmg the Explanation thereto by the Finance 
Ac.t ~f 1964 was to bring about a change in the 
ex1stmg law. Consequently the ratio of Commissioner 
of Income Tax. West Bengal. V.Anwar Ali (76 I.T.R. 696), 
which had considered the earlier provisions of 
section 28(1)(c) (1922 Act) is no·longer attracted 
to the situation. - The principal logical import of 
the Explanation is to shift the burden of proof the 
Revenue on the the shoulders of the assessee in the 
class of cases where the returned income was· less 

· than 80 percent of the income assessed 'by the 
Department. In this category of · cases the 
Explanation raises three rebuttable presumptions 
against the assessee . These may be formulated 
as under:-

(i) that the s:J.mount of the assessed ' income 
is the correct income and it is in fact the income 

, of the assessee himself; . · 
. (ii) that the failure of the assessee to return the 

aforesaid correct incoem was due to concealment of the 
particulars of his income on his part;· 

or _(iii) that such failure of th~ assessee was 
due to fur nishing ·inaccurate particulars ~f such 
i n c o me . T h e o n u s o f p r o of f o r r e b u t t 1r1 g t h. e 
presumptions lies squarely on the assess~e . T~1~ . 
burden however can be discharged (as 1n C1v11 
Cases)' by p repo'n de ran ce of evidence . Equally it 
ma.y not be inflexibly necessary .to. lead_ fresh 
evidence and it would be perm1ss1ble 1n the 
penalty proceedings for th.e · assesse~ to . show and 

· prove that on . the existing matenal .Itself, the 
Presumptions raised ~Y the Explanation~ stand 
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rebutted .. · 
. - Held , therefore, that once the Explanation 

to section 271(1)(c) of the Income-tax Act, 1961, is 
attracted subseq·uent to its amendment, no burden 

· lay on the Revenue to establish fraud or wilfu_l 
· neglect on the part of the assessee and indeed 
it was squarely on the shoulders of the assess 
which· had -remained ·undischarged and thus the 
Tribunal ' s sett ing ·aside of the penalty order was 
plainly unwarranted. .) 

Commissioner of lnco~e-tax, Bihar. v. Parmanand 
Advani (1 ), Additional. · · , 

Corrimission~rs o.f lncome.:tax , Bihar v. South 
Gobindpur colliery Co. (2) · _ 

and Commissioner of lncome~tax, v. M/s Central 
Kooridih Colliery Company (3), affirmed. - . 

Additional Commissioner of lncome ~ tax Bihar v. 
Kashiram Mathura Prasad (4), . · . · ' . . · 

Commissioner of Income-tax, Bihar: v. Gopal 
Vastra/aya (5), 

Commissioner of ·In-come-tax, Biha'r v.· Bin-od 
company (6), _ . 

and Commissioner of Income-tax Bihar v. 
Chotanagour Glass Works (7), overruled. ' I I : 

He!~, further ,- that .it · is· forthe courts o f tact 
aloneto e1t·her accept or reject the explanation set 

(2) 119 I.T.R. 472. 

(4) 119 I.T.R. 497 

(6) 1221.T.R.832 .. 



VOL. LXIV] PATNA ·sERIES 873 

out by the · assessee or the evidence in support thereof. 
They must record a. clear and· categoric finding 
whether the explanatton of the assessee has been 
accepted and thereby he has discharged the onus 
laid upon him by law. 

· It is not the law that any and every explanatio.nby 
the · assessee must be accepted. The explanation 
of the assessee for the purpose of avoidance of 
penalty . must be . an ·acceptable explanation. He 
may not prove what he asserts to the hilt positively 
but as a matter of fact materials must be brought on 
the record to show Jhat what he says is reasonably 
valid. 

Application by the Co{r,missioner of Income - tax, 
Bihar. · · 

The facts of the case material to this report 
are'set out in .the judgment of S.S.Sandhawalia, C.J. 

The case in the first instance was placed. 
for hearing before a Division Bench consisting of 
Uday Sinha and Nazir Ahmad,JJ., who referred the 
case to a Full Bench. 

On this reference.· 
Messrs· ·a. P. . Rajgarhia. and S. K. Sharan tor the 

. petitioners. 

Mr. K. N. Jain for the opposite party. · 
S.S.Sandh.awalia, C.J .. , Whether the ratio of Com­

missioner of Income Tax, West Bengal, v. Anwar 
Ali (1) still ho!ds . the. field ~.espite th~ designed 
deletion of the word "deltberately from s~ctton ?71 (1)_(c) 
of the Income Tax Act 1961 and the potnted msertton 

(1) 76 I.~.R .69.6, 
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of an exhastive Exp lanation thereto by the F i na~ce 
Act No. 5 of 1964 has come to be the foc~l que_st1on 
in this reference to the Full Bench. Equally at. 1ssue IS the 
correctness of either one of the two strands of parallel 
Judicial thought within this Court itself. . 

2. Somewhat reg.retfully it mus·t be not iced that 
· the issues aforesaid ' arise from . an assessment made 
may back in the year 1964-65. The assessee M/s Nat.hu.lal 
Agrawala & Sons, Hazaribagh , · had dec lared. 1ts 
incom~ at merely Rs.22,116/- . The Income Tax Off1cer, 
however, completed the assessment at a nearly four­
fold figure of Rs.82,378/-. He .includ·ed in th!s 
assessment a sum of Rs.26,000/- purporting to be m 
the names of the wives of three of the partners of the 
assessee firm. Admittealy ·the Income Tax Off i cer 
had required the assessee to explain the nature and 
sources of these alleged ca.sh ·credits. This was said to be 
f~Hnished by the assessee but the same was categorically 
rejected and an amount of Rs.26,000/- was added to 
the . income as accruing from undisclosed sources. ~n 
appeal to the Appellate Assistant Commissioner th iS 
ad.dition was in t~rms challenged, inter alia, but he also 
rejected the explanation .of the assessee and upheld 
the addition. On further appeal by the assessee the matter 
came up before the Tribunal which categorically held that 
th~ explanation o!fered by the assessee w·as rightlY 
rejected by the taxmg authorities. However it acorded a 
relief of Rs-.7,500/- in this account. / ' 

3. · After the completion of the asses.sment,the 
Income Tax officer initiated penalty proceedings. Since the 
amount of penalty leviable exceeded Rs 1 ,000/- , he 
forwa1:d~d the matter .to the lnspectiong Ass istant 
Comm1ss1oner. The latter 1ssued a show cause notice to the 
~sses_see to which certain explanations were offered 
mcludmg a writteA reply dated the 11th qf May, 1970. ThB 
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assessee's representative was also heard in the matter. 
Thereafter the Inspecting Assistant Commissioner 
rejected the explanation and held that in view of the 
amended provisions of the finance Act of 1964 the 
added Explanation to section 271 (1 )(c) of the Income Tax 
Act 1961 was clearly attracted. He consequently 
imposed a - penalty of Rs.12000/-. The assessee came 
up in appeal !O the Tribunal ·?gainst the aforesaid penalty 
order. The Tnburial observed that undoubtedly the case 
was one where there was a difference of over twenty per 
cent in the income assessed and the income returned 
and this had been done after rejecting the assessee's 
explanation offered 1:1y it with regard to the cash 
credits mentioned above. Never theless, it concluded as 
follows: 

"The assessee has maintained the books of 
account in the ordinary course of the business but 
the same were not accepted and some estimate 
of sales and rate made. No .specific item of 
omission of sales or parchases was pointed out 
by the authorities below either in the as~e.sament 
order or in the penalty order. In our opm1on, the 

. authorit ies below were not rieght in levying the 
penalty which is deleted. T_he amoun~ if paid is 
directed to be refunded." · . 

On the aforesaid facts the following question of law 
has now been refered to this Court by the Tribunal. at the 
instance of the Commissioner of Income tax, Bihar. 

"w h e t h e r 0 n t h. e facts an d in t he 
circumstances of the case the Tribunal was legally 
correct in deleting the penalty of Rs.12 ,"000/­
levied by the·lnspecting Assistant Commissioner 
under section 271 ( 1 )(c.) read with. Explanation to 
that section". 
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4. This case originally came u·fp for 
1
hearingd 

before a Division Bench consisting o my earne 
Brothers Uday Sinha and Naiir Ahm.ad .. JJ .. It was 
forcefully urged before them that even .w1thrn th1s Court 
there appeared to be two strands of thought V.:ith 
regard to the scope an-d ambit of the Explanation 
to section 2 7 ( 1 )(c) of the Income-tax a·c t, . 1 9 61 
( h e r e i n a ft e r r e f e r r e d t 0 a s " th e A c t II ) a f t e r t h e 
amendment by the Finance Act of 1964. and equally 

. about the applicability of the ratio in Anwar All's case 
(supra). In the very lnoid reference order it was noticed 
that even though Anwar Ali's cas~ may no · lon~er 
be applicable in the context where the ExplainatiOn 
was directly attracted yet its ghost seems to permeate 
several decisions within . this Court · as also in 
some other High Courts . · In order to resolve the 
cleavage' of judicia·! opinion and .also to lay down 
the nature and content .of the explanation which 
must be rendered by the assessee to rebut the 
satatutory presumption now raised against it, the 

·.case· has been ref e r red to the F u II Be n c h f o r an 
authoritative decision. · 

5. · Mr. Rajgarhia, the le~rned counsel for the · 
Gomm issioner of Income Tax, has piau s ibly and 
forcefully assailed the ambivalent stand of the· Tribunal . 
in d e.l e ~in g the pen a It y i m pose d _- 1 t was h i g h I i g h! e d 
t~at 1t 1s common ground that in view of the w1de 
d1vergerce ·betwixt the Income dclared by the assessee 
and the correct income assessed under the Act, the 
Explanation to section 271(1)(c) of the Act was admittedly 
attracted .in lhis case. T~e presumption against, to · ~e 
mandato.nly ~nd statutor1ly m the assessee in the sa1d 
explanet1on had th~refore raised against the assessee. The 
p~rporte_d explanation by the assessee stood categoricallY 
reJected m the assessement proceedings concurrently by the 

( . . . .. 
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.Income Tax officer, the Appellate Assistant Commi~·sioner 
and th~ Tribunal itself. Equ~lly in the penalty 
proceedings the Appellate Ass1stant Commissioner 
rejected the explanation out of hand and the Tribunal 
had again in no way deviated from that conclusion . 
Nevertheless, for wholly unwarranted reasons the 
penalty had been . directed to be' deleted . Counsel 
submitted with force and plausibility that despite the 
clear legislative intendment in Finance Act No.5 of 1964; 
the ghost of Anwar Ali'~ case (supra) and the earlier 
precedents prior to .the amendment still straddled 
~he ~ield.The ju~gments of. this court either expressly or 
1m pl1edly applymg the rat1o of Anwar Ali's case· to this 
post amendment law after 1964 were frontally assailed as 
pate~tly erroneous. . 

6. It is manifest from the a bove that the crucial 
issue ·herein is the true legislative intent in deleting the. 
word Ydeliberatly" from section 271 (1 )(c) and the addition 
of the Explanation thereto and the resultant coustruction 
to to . placed on these amendments. Equally it is plain 
that there already exists a vast volume of legal literature 
on the import and scope of the added Explanation . It 
may, · therefore, be unnecessary to launch . an 
exhaustive disserta-tion on first principles in this context. 
Nevertheiess, ,in' view of the sharp cleavage of judicial 
opin ion in other HighCourts and, ~n particu!ar, within our 
Court itself which has necessitated th1s reference , 
the quest io'n has to. be .exam.in ed both against the 
backdrop of its leg1slat1ve h1stroy as also on the 
language of the statutory E~planation itself. · 

7. : Inevitably one must first advert to the 
legislative background. Though it is well. known .. it. calls 
for a pointed notice that the correspondtng pr?v1s1on of 
the present sectio,n 271 ~f the Act was sect1on 28 . of 
the Indian Income Tax Act 1922. When : the earl1er 
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statute was ~eplaced by the present :A~t of 1961, 
section 271 thereof retained the p rov1s 1ons o f the 
earlier section 28, virtually in pari m~teria ' there~it~ . It 
deserves highlighting that in construmg the prov1s1ons 
of section 28 of the 1928 Act and the unamended 
section 271 (1 )(c) of the present Act (that is prior to 1964), 
there came to the fore two distinct schools of judicial 
thought. One was represented by the judgment of the 
Allahabad High Court in La/ Chand Gopa'/das v. 

· Commissioner of lnqome Tax (1) Ranged on the other side 
, was the view of the Bombay High Court in Commissioner 

of Income Tax v. Gokuldas Harivallabhdas (2) and the 
judgments of the Gujarat High Cour.t and our . Cour-t 
taking a similar view. The latter view was tilted heavily in 
favour of the assessee. 

_ 8. Apparen.tly faced ·with this conflict of judicial 
opinion and the almost impossible burden of proof which 
wa~ laid o~ the Income ~ax Qepartment by the Bombay and 
GuJarat v1ews, the l~g1slature envisaged, inte r alia, · an 
amendment of sectlon271(1)(c) in order to shift the 
burden of. proof in certain cases from the shoulders of 
the d.epartme.n.t to clearly those of the assessee, provided 

. speclf1~ cond1t1.ons ~ere satisfied. The underlying purpose 
for domg so 1s ev1d~n~ from the f.ollowing paragraph 
1? of the memo explammg the prov1sions of the Finance 
B11l of 1964: · 

" (17) Concealment of income.- It is 
pr?posed to provid'e that where the income 
decl~re~ by an assessee in the ·return furnished 
~y h1m 1s less than 80 percent of the assessed 
1ncome (reduced by expenditure inc.urred bona tid~ 

(1) (1963)481.T.R. 324; 

(2) (1958)341.T.R. 98, 
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for earning the income but disallowed), the 
assessee shall be deemed to have concealed his 
incon:'e o~ furnished inacurate particulars there of 
and be liable to penalty accordingly unless he 
produces proof to establish his bona fides in the 
matter." · 1 

. The objects and purpose of the legislature in doing 
so seem to be manifest from the following note on clause 40 
of the amending Bill, which latter came to be enacted as the 
finance Act (No.5 of 1964): · 

"Clause 40 seeks to amend section 271 of 
the Income-tax Act to proivide that where the 
income returned by an assessee is less than 
80 per cent of the assessed income, the 
assessee shall be deemed to have concealed 
the income or furnished inaccurate· particulars 
thereof and be liable to penalty accor'dingly, 
unless he furnishes evidence to prove his . 
bona fides in the matter." · 

, 9. It was to effectuate statutorily the aforesaid 
purpose that the first meaningful change made was by 

· omitting the war? "delibera.tely" .from clau~e (c) . of 
section 271 (1) wh1ch had earlier ex1sted both m sect1on 
28 of the 1922 Act as also in the unamended section 271 of 
the present Act. Thereafter, an elab~rate chang~ was 
rnade by the insertion of. an ex~aust1ve E_xp/anattan to 
~lause (c), which is n~w the prlm,a.ry subject-matter of 
Interpretation. To prec1sely appropnate the language of 
the change which was de.s1gnedly brought by the 
legislature in this cotext, 1t becomes necessary to 
juxtapose the earlier provisions of section 28 of the 192~ . 
Act and section· 271 (1 }(c) of the present Act as It 
stood prjor to the amendment and sub~equent thereto:-



880 . THE INDIAN ·LAW REPORTS ' . [VOL. LXIV 

Section 28 of 
1922 Act. 

(1) 

·. (1) If the Income 
tax officer, the Appellate 
Assistant Commissioner 

· or the Appellate Tribunal, 
in the course of any 
proceedings under this 
Act, is satisfied that any 
person:- (c) has 
concealed the particulars 
of h·is income or 
deliberately furnished 
inaccurate particulars of 
such income, he or~ may 
direct that such person 
shall pay by way of 
penalty in the case 
referred to in clause (a), 
in addition to the amount 
of the incometax and 
super-tax, if any, payable 
by hirn . a sum not 
exc·(t. '• ling one and a ha~ 
times that amount and in 
the cases referred to in 
clau~~s (b) and (c), in 
add1t1on to any · tax 
payable by him, a sum 
not exceeding one and a 
~alf times the,amount of 
!ncom~tax and super-tax, 
if any. if any, which would 
~ave been avoided if the 
Income as returned by 
such person had been 
!'lccepted as the correct 
Income; 

Section 271 (1)(c) of 1961 Act: . 
Before .Amendment After ·amendment 

(2) (3) 

(1) lfthe Income (1) If the Income-
-tax officer or the tax Officer the Appellate 
Appela\late Assistant Assistant Commissioner. or 
Commissioner in the the Commissioner (Appeals) 
courseofanyproceedings io the Course of any 
underthisAct, is satisfied proceeding under this Act, 
that any p~rson: -.... (c) 1s satisfied that any 
has concealed the person :-.......... . (c) has 
partio~lars of his income concealed the particulars of 
or deliberately furnished his income or furnished 
inaccurate particulars of inaccurate particulars of 
s~ch Income, he may. such income- he may 
direct that such person direct that such person shall 
shall pay ... ~y way of pay by way of penatty, .. . -(iii) 
penatty, -.. (111) 1n the cases 1n ·the cases referred to in 
referre~ to in clause (c), clause·( c), in add~ion to any 
In add1t1on t? any tax tax payable by him, a sum 
payable by h1m, a sum which shall not be less than 
Which shall not be Jess but which shall not exceed 
lha_n twenty per cent. but .twice, the amount of the 
Which shall not_ exce.ed income in respect of which 
one and a half hm~s the the particulars h'ave been 
am_ount of the tax, If any, concealed or inaccurate 
wh1~h W<;>Uid have been particulars have been 
avo1ded If the 1ncome as furnished 
returned, by such person · 
had been accepted as the · · · E x p I a n a I i o n : 
correct income. Wlhere the total income. 

(2) .. : ....... :.' . returned by any person is 
less than eighty percent of 
the total income 
(hereinaft er in this 

. Explanation referred to as 
the correct income) as 
assessed under section 143 
or section 144 or section 
14 7 (reduced by the 
expenditure incurred 



VOL. LXIV]__ PATNA SERIES 

( 1) (2) 

881 . 

(3) 

bonafide by him for th~ 
purposes of making or 
earning any iocome inch . .ded 
in the total but which has 
been disallowed as a 
deduction). such person 
shall. unless he proves that 
the failure to return the 
correct iocome did not arise 
from any fraud 0f any gross 
or wifful neglect on his part. 
be deemed to have 
coocealed I he particulars of 
his !ncome or furnished 
inaccurate particulars of 
such income lor the 
purposes of clause (c) of this 
sub-section." 
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, 1 o. Now confining oneself first to ~he _c_hange r:nade ih 
clause (c) of section 271 ( 1) ~lone, the ~~g~1f1cant thmg that 
meets the eye is the -des1gned omiSSIOn of_ the word 
"deliberatly" therefrom. It bears reiteration that thts word had 
equally found place in the earlier section 28 of the 19~2 Act. 
With the extinction of the word "deliberately", The req~1rment 
of a designed furnishing of inacurate particulars of 1ncom_e 

' was obliterated. when the legislature pointedly deleted ~h!s 
word, it seems that it clearly did so in order to briAg, 1t m 
harmony and in consonance with the intent and purposes 
of the Explanation which was added thereto. As long a~ the 
word "deliberately" existed in clause (c), a consc1ous 
mental element would have to be required to be established 
thereunder and inevitably the burden of proving thereof 
would have to be on the department . When the legislature 
contemplated a reversal, ·or in any case a change in thi~ 
burden of proof by the addition of the Explanation there to, 1t 
necessarily first neutralised the provisions .of clause (c) by 
taking out therefrom the word "deliberately" with the express 
intention of excluding a designed mental element. This 
aspect has to be permanentry kept in mind in construing the 
Explanation, which was added to clause {c) thereof. . -

11._ Before a_dvertlng to the language of the inserted 
Explanatton, certatn broad characterist ics in this context call 
for particui~H notice with regard to its nature and scope. It 
seems platn that the statute visualised the assessent 
proceedings and penalty proceedings as wholly distinct and 
tndependent of _each other, at least so far as the 
applicability of the Explanation is concerned . The 
assessment proceeding_s necessarily precede-and herein 
are the_ very foundation of _ the su.bsequent ·penalty 
proceed ~ ngs !f any. In true essence until the assessment 
proceedtng_s tn the shape of the final determination of the 
assesse~ tncome are completed, the provisions of the 
E,xptanat1on could hardly come into play. This is so because 
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the objective and indeed virtually the arithmetical test (which 
~auld be elaborated hereafter) is raised basically on the 
~ncome asse~sed which has been designated as correct 
rncome for thrs purpose. It is only when this correct income 

. ~as been determined, that , by comparing it with the returned 
r~come of the assessee, the test of the same being less than 
erghty p~r cent. of th~ f~:>rmer can be applied. Again, it is only 
when thrs test rs satrsfred and the case squarely falls within 
the ambit of the higher levels of concealment that the latter 
part of the Explanation would come into play. Therefore, the 
assessment proceedings and the penalty proceedings must 
be kept sharply distinct and independent from each other. 
Equally axiomatic it · is that penalty would follow 
assessment or, in the reverse, assessment of income by the 
department must precede the pena)ty there-after, if any, to 
attract the provisions of the Explanation. It is no doubt true 
that sometimes, even during the assessment proceedings 
itself, a notice to show cause why the penalty be not imposed 
is issued when the disparity in the returned income and the 
likely assessed income is glaringly patent. However, to 
appl_y the Explanation in its full rigour and. the raising of the 
demand against the assessee in a case where the r.eturned 
income is less than eighty per cent of the asse?sed rncome, 
penalty proceedings can truly be taken only rf the. correct. 
income -is less than eight per cent of the asse~scd rncom.e, 
penalty proceedings can truly be taken only rf th.e c~rrect 
income has been f-inalised .. However, as the pornt rs not 
directly before us (and, therefore, ~as not at all b.e~n 
debated) do not in any way ~ish to oprne ~bo~t t~e valrdrty 
of a penalty notice issued pnor to the determrnatron of the 
assessed income. . , 

12. Adverting now to the language of the Explanation, 
an analysis thereof would in<;Jicate that for the purposes of 
the levying of penalty the legrslature ~a.s made t~o ~learcut 
divisions. This has been done by provrdrng an obJectrve and, 
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if one may say- so, an almost mathe!llatical test. The 
touchstone therefor is the income returned by the assessee 

· as against the income assessed by the department and 
designated as correct income.A case where the r~turned 
income is less than eighty per cent of the assessed 1ncome 
can be · squarely placed in o~e category. Where, ho~ever; 
such a variation is below 20 per cent that would fa.ll 1n the 
second category. To the first category, where there is a larger 
concealment of income, the provisions of the ne~ly added 
Explanation become at once applicable with the resultant 
attraction of the presumptions against such an assessee. 
However, those falling in 'the second category, where the 
variation betwe.en the returned income and the assessed 
income is less or relative ly marginal, that would be out of 
the net of the Explana.fion and continue to be governed by 
the law as it existed prior to the amendment and the 
insertion of the. Explaoation. · · . 1 • •• . 

13. It would necessar\ly·folfbw from the above that in 
~rder to d~ter.min~ the applicability of the Explanation, the 
f1rst exerc1se IS to see as to in which of the two categories 
the assess~e wou.ld fall. As noticed earlier, .the criterion here 
~s purely ar1thmet1cal. If the difference between the returned 
mcome and the assessed income varies between 20 per cent 
or more, then the assessee straightaway falls within the net 
of the newly .ad.ded Explanation . Once this is so, the 
Explanat1or: 1s attracted ·at once and wh ·at remains 
ther.eaf~er 1s to determine the consequences of its 
appl1cat1on. · · · ' · 

14 .. ~ A close. re.ading, of the ·l·ater · par.t of - th.e 
Expl.anatJon would md1cate that once it is held that it IS 
applicable to the case ~fan assessee, it straight away raises 
three legal presumptions against him · for clarity's sake, 
these may be formulated as under:- · . 

(i~ that the amount of the assesse.d in;ome is 'the 
· COrrect Income and it is in .fact the income Of the assessee . 

. . 
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himself: 

· (ii) that· the failure of the assessee to return the 
afor~said correct income was due to .concealment of the 
particulars of his income on his part; or . , 

(iii) that such failure of- the assessee was due to 
furnishing inaccurate particulars of such income. 

15. N~w. it would.follow from the ·above and the factum 
of the presumptions spelled out there in :r.::~t in essence the 
Explanation i~ a rule of evidence. Tris indeed appears to 
be well established both on the language and the principle 
of the Explanation as also by a mass of precedent holding 
to the same effect which does not need tp be referred to. 
Further, it must at once be pointed out that the presumptions 
ra ised by the Explanation are not conclusive presumptions. 
These . are only rebuttable pre.sumptions . As, is the rule 
under the civil law, the initial burden of discharging the onus 
of rebuttal is on the assessee. Ho~ever, once he does so. 
he would be out of the mischief of the Explanation until and 
unless the department is able to .establish afresh that the 
assessee intact had concealed the particulars of his income 
·or furnished inacc1:1rate particularls thereof. The nature of 
the initial onus placed on the assessee herein under the 
Explanation is not unlike the ordinary burden of proof placed 
on either party in judicial proceedings- The basic rule of 
evidence is that if. the person on whom the onus to pr~ve 
lies is unable to discharge the same, his ca.use ~ould fall. .It 
must further be reiterated that the presumption ra1sed herem 
is only an initial presumption, which is . rebuttable . ~y 
evidence. The burden of discharging an onus to prove 
thereunder wou ld again be like the one in ordinary civil 
proceedings, i.e., it can be so disc~ar_ged by preponderanc.e 
of evi.dence. Again, it must not be ms1sted upon. t~at t~ere IS 
any necessary or mandatory requir~ent of lead.mg ev1dence . 
by. one of the parties. Such a bu~den can ~~ discharged by 
ex1sting material on the record m a spec1f1c ca~e . As was 
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-pointed out earlier, the a~se:ssment proceedings and the . 
penalty proceedings are d1stmct and separate. It waul~ be 
permissible for an assessee under the penalty proccedmgs 
to show and prove that . on the existing ~ate ria. I itself the 
prsusmption raised by the ExplanatiOn would stand 
rebutted. 

16. It is apt to highlight that in the penalty 
proceedings within the tax field as such, there is no room 
for bringing in the rules of criminal law and insist on a mens 
rea or proof beyond all reasonable doubt. In this cootext it is 
wen to recall the observations of the Full Bench in 
Commissioner of Income Tax v. Patram Oass Raja 
Ram Beri (1) wherein, after a full discussion of the principle 
and precedent, it was concluded as follows: ; ' . 

"In view of the aforesaid authoritative­
enunciations, it is unnecessary to elaborate the 
matter further ·and it would be evident that 
generally penalty proceedings in a taxing statute 
are civil proceedings of remedial or coercive 
nature imposing an additional tax as a sanction 
for the speedy collection of revenue. Therefore, the · 
i0'JPO~ition of penalty for a tax delinquency cannot 
possibly be equated with the conviction and 

. sentence for a crimina I offence.". 
It follows fro01 ~he above. that the penalty proceedings 

~re: separate an~ d1st1nct from any nuances of criminality and 
1t, 1s, therefore, mapt to use the terminology of criminal laW, 
like an offence, .crime, or charge etc., which should be 
scrupulously avo1ded. 1 . · ; 

: 17. Lastly, in this context i.t appears that apart form the 
·clear langua~e of the Explanatton it also has the support of 
a sound rat1onale ·behind it. In case of concealment of 

. (1) 132 I.T.A. 671, 
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income and tax ~vasion (in must be regretfully said that this 
seems to have, m a way, ~ecom~ a national syndrome) the 
modus of concealment IS obviously within the special 
knowledge of the a~sesse~. Th~ settled, and virtually the 
ha,ll~wed, rule of ev1dence m th1s context is epitomised by 
sect1on 106 of the Evidence Act : 

"1 06. When ·any fact especially within the 
knowledge of any person, the burden of proving 
that fact is upon him." 

18. It was in the light of the aforesa-id rule of evidence 
a,nd l~uger principle that Mr. Rajgarhia for the Revenue rightly 
assa1led the trend of reasoning permeating some of the 
judgments discussed hereinafter to the effect that the 
assessee herein wus required to prove the negative and 
consequently the burden was almost impossible to 
discharge. It was pointed out that in most cases, if not in all, 
this would indeed be very far from the factual position, since 
inevitably the undisclosed income or concealed sources are 
themselves within the special knowledge of the assessee 
himself alone. Since under the Evidence Act itself the 
purden of proving such facts is on the person having such 
special knowledge, the Le.gislature herein has also rightly 
placed the same on the assessee. Con~equently once t~e 
presumption of law under section 2·71 (1 )(c) of the Act is 
raised against the assessee, it is for him to prove by 
adducing material or. exhibiting from that already on the 
record for rebutting or dislodging such a presumpti~n. To 
whittle down this presumption on the theory that herem the 
burden has been laid to prove the negative does not appear 
to me as justifiable. · --

19. Consequently, in cases of .blatant evasion the 
leg islature was compell~d to take off_ the impo~sible burd~n 
of establishing facts· wh1ch _were obv1ouly w1thm the spectal 
knowledge of the assessee alone. The onus was, therefore, 
rightly placed on the shoulders of the assessee who alone 
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could reasonably discharge the sam~. It was apparently the 
in he rent impossibility of discharging such an onerous 
burden placed on the depar_trr.ent (under the unaf!1ended 
provision and the interpretation placed thereon by some of 
the High Courts ) that the legislature was ultir:nateiy 
compelled to bring in the amendment by way of add1_ng the 
Explanation by the Finance Act of 1964. That th1s was 
designed ly done to effect a change in law appears to be a 
matter of little doubt. In fact it has been nobody's case that 
the ins·ertion of the -Explanation and the om iss ion of the word 
"deliberately" from clause (c) of section 271 (1) was merely 
declaratory of the existing law. The changes were obviously 
brought in to remedy a particular mischief. To say that 
despite the amendment in clause (c) and the insertion of 

.. the Explanation no change was brought about in the law 
would be rendering the whole of these provisions nugatory 
and would be violating the settled canon of construction that 
a meaning must be given to every word in a statute. The rule 
of interpretation in the ce·lebrated Heydon's case is thus 
clearly attracted. One must at once look to what was the state 
of the law before the making of the amendment and. what 
was mischief or defect for which th'e law did not earlier 
pro_vide and what remedy had no.w been providecf.by the 
legislature_ and equally the reasons for that remedy. · 

. . 20. T_he stage is for adv~rting to precedent and 
1t1ev1tably pnde of place-must be ·given to Commissioner of 
Income-tax. W~st Bengali, and another v. Anwar Ali {1) a 
perus~l of the JUdgment therein makes it menifest that the 
questiOn 'that had arisen was with regard to the assesseht 
year 1947-48 an_d~ expressly, the law applicable was the 
unamended prov_1s1on of section 28(1 )(c) of the Income-tax 
Act,19~2 . The pr1mary question, which. seems to have been 
determined, was whether the imposition of penalty is in the -(1) 761.T.R. 699. 
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na~ure ?f a penal provision , which was answered in the 
afftrmattve. The ancillary question was with regard to the 

. nature of the burden upon the Department for establishing 
that .the assessee is liable to payment of penalty under the 
appltcable provisions of section 28(1 )(c) of the 1922 Act. It 
was held that the mere fact that the explanation of the 
~ssessee is · false did not necessarily give rise to the 
mference that the disputed amount represents hts income 
and he ~as ipso facto liable to penalty though the same was 
good evtdence for consideration in that context. 

21 . It is manifest from the aboVe that in the case of 
Commissioner of Income-tax, West Bengal/, and another v. 
Anwar Ali (supra) no question whatsoever of the · 
interpretation of section 271 (1 )(c) ofthe present Act and the 
specific change sought to tbe wrought therein by amendment 
had even remotely arisen and in view of the fact that the 
assessment pertained to the year 1947-48 it could not not 
possibly arise . As already noticed, the questions, which fell 
for determination, were altogether ditferent and not even 
remotely analogous to what· we are herein called upon to 
decide. It wou.ld inevitably follow that because of the 
amendments wrought in section 271 (1 }(c) by the Finance Act 
of 19"64 and the designed deletion of the wo~d 'deliberately' 
therefrom and the insertion of the Explanation thereto, the 
ratio and the reasoning of Anwar Ali's case, which had 
construed the earlier and different provisions of section 28 
(1 )(c) of 1922 Act, cannot even remotely be applicable for 
the construction of section 271 (1)(c) as now amended. 

22. Apart from principle, there appea~s to ~e a near 
unanimity of precedent (barring some margmal dtscordant 
notes) for the view that the deletion of the word. 'd~liberately' 
and the addition of the explanation to sect ton 271 (1 )(c) 
introduced by the Finance Ac.t of 1964 were intended to 
make clear change in .the. earlter l.a':"' and have spell out a 
categoric rule of evidence ratstng three rebuttable 
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presumptions against the assessee in cases where the 
returned income was less than 80 per cent of the assessed 
income. In the forefront hereir1 is inconsistent and unbroken 
line of precedent in the Allahabad Hfgh Court, whose 
earlier view seems to have been expressly accepted by the 
Legislature in preference to the contrary opinion prevailing 
in the Bombay High Court the latest exposition the·reof is by _ 
Salish Chandra, C.J. , in Addit ional Commissioner of 
Income-tax v. Ram Prakash (1) in the following words:-

"Taking up the last feature first, the position 
is that cia {c) to s. 271(1) used the -word 'deliber­
ate' in connection with the phrase 'furnish inaccu­
rate particulars of such income'. The word 'delib­
erate' was omitted by the Finance Act of 1964 
which ~ame into force on 1st April , 19.64. Clause 
(c) as 1t stood after the amendment provided th~t 
~he assessee has concealed the part iculars of h1s . 
mcom.e or has furnishe,d inaccurate particulars of 
~uch Income. It is no longer necessary to estab­
lish that those actions weredeliberate on the part 
of the assessee. The view that it is necessary to 
est~blish that the assessee delibe.rately acted ~n 
defmance of law, etc. is not tenable after 1st Apnl, 
_1964, I • 

The Explanation which was added with 
effect from 1st April, 1.964 completely reversed the 
~urden of proof in cases where the returned 
.1.ncome Was le.ss than 80 per cent of the asses~ed 
mcof!!e. In th1s class of cases the Explan'11.J.Jlf1 
prov1ded that. the assesses shall be deemed to 
hav~ con.c·~ale the particulars of income or 
furnished Inaccurate particulars of such income·tor 
the purpose @f cl.(c) unless he p roves that~ 

(1) 128 I.T.R. 559 {All.) 



VOL. LXIV] PATNA SERIES 891 

failure to return the correct income did not arise 
fr.om any fraud or any gross or wilful· neglect on 
h1s part. In other words, the presuroption is that 
!he assessee has concealed pr furnished 
1nacou.rate p~rticulars. This presnmp.tion is 
rebuttable ~nly 1f the assessee proves affirmatively 

· that the failure to return the correct income was 
not due to fraud or any gross or wilful neglect on 
his part. Thus, the burden is squarely on the 
assessee, not in relat ion to concealment either of 
income or of particulars thereof, but in a very 
distinct matter. The burden of proof on the 
assessee is that the failure to return the correct 
income was not due to either of the three things, 
fraud or gross or wilful neglect. On this aspect. the 
burden cannot be shifted on to the department hy 
merely saying that the explanation offered by the 
assessee that the amount in question was not his 
income though not believable acceptable, yet the 
mere disbelief will not lead to the conclusion that 
he was guilty of fraud or gross or wilful neglect. 
By saying so, in substance, the burden is shifted 
without any material." 

· Totally, ' in . consonance with the above are t_he 
· observations of the Division Benches of the Allahabad H1gh 
Court in CIT v. Zeekoo Shoe Factory ( 1) Add/. CIT v. 
Quality Sweet House (2) CIT v. Chiranji .La/ (3) an.d Mohd. 
Ibrahim Asimulla v. CIT (4) 

23 . In the Orissa High Court, whilst adoptin~ a view 
in consonance with the above, theDivision Bench, 1n CIT v. 
K.C.Beera (5) would no longer h'old the field inthe conter.t 

{1) 1271.T.R. 837, (2} 130 I.T.R. 309. 
(3) 130 I.T.R . 651 (4} 1311.T.R. 680. 
(5) 1031.T.R. 479 
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of the amended provision (p.486):-
"That decision has no app lication lo 

initiation of pe.nalty proceedings subsequent to 
April 1, 1964. the Explanation brought in radical 
changes. The object of the .Explanation was to get 
over the difficulty created by decisions which 
placed the burden of proving concealment of the 
particulars of the income on the revenue as was . 
done in Anwar Ali 's case (1960) (1) The 
Explanation now places the burden of proving that 
the tailure to return the correct income·did not arise 
from any frend or anes or wilful "neglect of the 
assessee. The object of the Explanation is to 
oreaste a presumption in favour of the revenue in 
a certa in contingency. That is to say, where the total 
income returned is less than 80 p~r cent. of· the 
total income assessed, the presumption is a 
rebuttable one and can be disclosed by the 
assessee by proving that the failure to return the 
90rrect income did not arise from any fraud or gross 
or wilful neglect on his part." · 

24. After Divis ion Benc.h of the Orissa High Court in · 
· CIT v. Puranmal Prabhudhaval (2) has again conformed to 
the earlier view. · · 

· 25. In a r.ecent judgment in CIT v. Rupabani theatres 
p Ltd. (3) . . . . 

. . the Calcutta ~igh Court has exh~~stively considered 
thrs aspect and takrng an identical view has observed as 
follows 

· "In effect, ,this, in our.opinion, mak~s explicit 

(1) 76 ITR 696 (SC}. 
(2} 1061.T.R. 675 - . 
(3) 130 I.T. R. 747. 

-
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yvhat was implicit in the previous Explanation and 
1n an. appropriat~ c~.se .• in our opinion, unless 
certain presumptions are made, that is to/ say 
presuming it to be an income of the assessee fo; 
!hat year, no qu~stion of deeming to have furnished 
maccurate particulars or concealed that income 
would arise: The Tribunal, therefore, in our opnion, 
was wrong 1n the legal approach that , after the in­
!roduotion .of the Explanation change was 
mtended wh1ch affected the observations of the ·. 
~upreme Court. Change undoubtedly was 
mtended to be effected, not to nullify the 
observations of the Supreme Cou-rt because those 
observations were made long after the 
Explanation had come into effect, but to implement 

. the legislat ive policy which was felt necessary to 
ensure implementation of these provisions.". 

26. The other High Courts also seem to have taken a . 
stand consistent with the above. A Di·visior. Bench ot the 
Gujrat High Cou·rt in CIT v. Drapco Electric Corporation ( 1) 
and later followed in Kantilal Manila/ v. CIT (2) expressed 
an identical opinion·. To· the same effect is the judgment of 
the Madhya Pradesh High Court in Add/. CIT. v. Bhartiva 
Bhendar (3) and that of the Rajasthan High Court in CIT v. 
Dr. R.C.Gupta and co. (4) 

27. It remains to pointedly advert to the cl~avage of 
judicial opinion within this Court which necessitated. the 
placing of the case before the Full Bench. As has b.een 
pointed quf very forcefully. by my learned Brother, Uday 
Sinha, J. In his lucid order of reference. It would seem that 

(1) 1221 .T.R. 341 
e2) 13o I.T.R. 411 
(3) 1221.T.R. 622 . 
(4) 122 I.T.R. 567. 
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the ghost of Anwar Ali's case still per~ea~es a number of 
judgments of this Court desp1te the leg1slat1ve manda_te and 
the pointed amendments in section 271 (1 )(c) by the Fmance 
Act, 1964. This m·ust be Onally set at rest and the co_b-we~s 
in the penumbral area must be cleansed. Mr. B.P. RaJ9arh1a, . 
the learned counsel for the Revenue was not far wrong in 
his assertion that despite the amendment judicial thought 
has not been wholly abLe to free itself from the observation 
in Anwar Ali's case and earlier precedents which had 
construed the provisions of section 28(1 )(c) of 1928 Act or 
the unamended provisions of section 271 (1 )(c) of the present 
Act. There, thus, appear to be two streams of parallel 
precedent runni·ng in this Cqurt even after the 

. amendment-one rightly holding that after the radical change 
wrought by the amendment of section 271 ( 1 )(c) the ratio of' 
Anwar Ali's case and earlier precedents it ceased to apply 
to the situation . The oth·er school of thought still clings in a 
way to the coat-tails of this ratio, and subjectively 

· re-introduces the same by bringing in afresh the concept of 
deliberate fraud or concealment by the assessee still to be 
established by the Department even in cases where the 
Explanation to section 271 (1 )(c) is attracted subsequent to 
its amendment. It would be .unnecessary to individually 
advert to the facts, reasoning and ratio of this line of cases. 
It perhaps suffices to mention that there was a long era in 
which section 28(1 )(c) of.the Income-tax Act, 1922 and the 
uname~ded provisions of section 271 ("1 )(c) of the present 
f'ct (pnor to 1964) had held the fie19 and precedents had 
mterpreted the same. However, it would seem that even 
after the amendment and the radical change in law the 
earlier gho~t has still ~ontinued to permeate judicial thought 
for a considerable t1me . Reference inthis context may 
chronoldgically be made to Addtional Commissioner of 
Income-tax, Bihar v.Kashiram Mathura Prasa·d (1), 

(1) 1191.T.R. 497 
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Comm~ss~oner of Income-tax, Bihar v, Gopal Vastralaya (1 ), 
CommiSSIO'}e~ of Income-tax, Bihar v. Binod Company (2) 
and Comm1ss1oner of Income- Tax, Bihar v v Chotanagpur · 
class Works (3) It calls for pointed notice that in 
Commissioner of Income-tax, Bihar v. Gopal Vastralaya 
(supra) the Division Bench approved and followed the 
decision of the Punjab and Ha·ryana High Court in Additional 
commissioner of Income-tax v. Karnail Singh v. Kaleran (4) 
which has been subsequently overruledby the Full Bench 
in its parent Court in Vishwakarma Industries v. 
Commissioner of Income-tax, Amritsar I (5) 

28. Categoric view within this Court that the 
amendment of section 271 (1 )(c) was intended to bring a 
radical change and, in fact , to override the line of reasoning 
of earlier cases and later symbolised by Anwar Ali's case. 
Reference in this context, may be made to Commissioner of 
Income-tax, Bihar v. Parmanand Advani (6) Additional 
Commissioner of Income-tax, Bihar v. south Gobindpur 
Colliery Co. (7) and the later judgment in Commissioner of 
Income-tax v .. Mls central Kooridih Colliery Company (8) 
wherein it was categorically observed as under:-

"After ·the addition of the explanation, above 
quoted, 'with effect from the 1st April, · 1964, the 
position in theis respect has ch.anged and the 
decision in the cases of Anwar Alt (76 I.T.R. 696) 
and Hindustan Steel Limited (83 .I.T.R. 26) have 

. (1) 1221.TR.'5.27. 
(2) 122 I.TR. 8~2 . 

. ,(3) 145I.T.R. 225. 
(4) 94 I.TR. 505. 
(5) 1351.TR. 652 
{6)1191.T.J3.464. 
(7) 1191.T.R. 472 
(8) 59 Taxation 65, 
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no application . Therefore, the question. is 
answered in favour of the Department and agamst 
the assessee." 

' I would unhesitatingly record my agreement ~ith1this 
line of reasoning and affirm. the judgments of th1s Court 
taking a similar view. · 

29. For the detailed reasons speltout earlier and for 
purposes of clarity of precedent, it must be held with the 
deepest deference that the observations to the contrary­
either explicitly or .implicitly tend ing to apply the ratio and 
the reasoning on Anwar Ali's case (even after the 
amendment of section 271 (1 )(c) in Additional Commissioner 
of Income-tax, Bihar v. Kashiram Mathura Prasad ( 1) 
Commissioner of Income-tax, Bihar v. Gopal Vestralaya (2) 
Commissioner of Income-tax, Bihar v. Binod Company (3) 
a,nd Commissioner of Income-tax, Bihar v. Chotanagpur 
Glass Works (4) do not lay down the law correctly and I 
hereby overrule them on this point. 

30. To conclude on this aspect, it must be held that 
the paten't · intent of the Legislature in .amending section 
271 (1 )(c) and omitting the word 'deliberately' thereform and 
inserting the Explanation there to by the Finance Act of 1964 
was to bring about a ·change in the existing law. 
Consequently, the ratio of Anwar. Ali's case, ·which had 
consi.dered the earlier provisions of section 28 (1 )(c) (1922 
Act) IS .no longer attracted to _the. situation. The principal 
log1cal Import of the Explanation 1s to shift the burden of 

·proof from the Revenue on to the shoulders of the assessee 
in the class ofcases where the returned income was less 
than 80 per cent of the income assessed by the Department. 

( 1) 11 9 I. T. R. 497 . 
(2) 1221.T.R. 527. 
(3.) 122 I.T.R. 832 
(4) 1451.T.R. 225. 
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In this.pategory of cases th~ Explanation raises ihree 
~·ebutta.ble pres~mptions against the assessee as spelt out 
1n detail above 1n paragraph 14 of this judgment. The onus 
of proof for r~butt1ng the presumptions lies squarely on the 
a~sessee. Th1s burden , however, can be discharged (as in 
w~n.llog) by preponderance of evidence. Equally it may not 
be 1nflex1bly necessary to lead tress evidence and it would 
he permissible in the penalty proceedings for the assessee 
to show anq prove that on the existing material itself. T.he 
presnmtpione raised by the Explanation stand rebutted. 
. . 31 . All that now remains is to consider the question 

rightly posed in the referring order whether it is enough for 
the assessee in a penalty proceeding_ to just set out any sort 

· of explanation and whether the taxing authorities are obliged 
to accept that explanation without regard to its worth or 

. credibility. It is plain that in the post amendment situation 
after the Finance Act ·Of 1964 the question is primerily one 
of fact to be decided by the courts competent to do so rather 
than .one involving any niceities ofthe law. Once the 
Explanation is attracted the law raises a legal presumption 
that the assessee was guilty of concealing the particulars of 
his income or of furnishing inaccurate particulers thereof. 
The onus to dislodge that presumption is thus placed 
squarely on the assessee and he has to show tha.t this has 
not arisen from any fraud ·or wilful neglect ~m h1s part . T 
herefore it is for the Courts of fact to ·amve at a clear 
conclusi~ri wh.ether theassessee has discharged that onus 
and rebutted the presumption against him. To put it !n other 
words , it is for them alone to either accept or reJect th_e 
explanation or the evidence in support thereof. l _am ~fra1d 
that there appears to be som.e ambi~alence on th1~ pou:t by 
the courts of fact which ra1ses pointless con:plicant10ns 
thereafter. It would, therefore, be necessa~y and mdeed most 
a P t t h a t v: h e r e v e r t h e E x p I a n a t i on 1 s at t r a c t ~ d '· t h e 
Income-tax Officer or the Appellate Assjstant CommiSSioner 
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or the Tribunal must record a clear and categoric finding 
whether the explanation of the assessee has_been acc~pted 
and thereby he has discharged the onus la1d upon ~1m by 
law. If this were to be consistently done, much avo1dable 
confusion would get out of the way. As to the_ nature of t~e 
Explanation to be rendered by the assessee, 1t seems plam 
on principle that it is not the law that the moment any 
fantastic or unacceptable explanation is given the bur~en 
placed upon him would be discharged and the presumption 
rebutted. It is not the. law and perhaps hardly can be that 
any and every explanation by the assessee must be 
accepted. In my view, the ,explanation of the assessee for 
the purpose of avoidance of penalty must be an acceptable 
explanation . He may not prove what he asserts to the hilt 
positively but as a matter of fact materials must be brought 
on the record to show that what he says is reasonably valid. 
It bear repetition that the issue is one for the courts of fact 
whether they will accept or reject the explanation and they 
should be explicit in recording a finding on the poi nt. 

· 32. Now applying the law laid above, the present case 
itself appers to be an example of the ambivalence displayed 
by the Tribunal itself. The Appellate Assistant Commission-er 
had in no uncertain t_erms r~jected the explanation given by 
th~ asse~see. In_ the Impugned assessment proceedings the 
Tr1bunal1tsel~ (v1de Annexure c) had unequivocally held that 
tthe explana~1on offered ~Y. the assessee was rightly rejected 
by the _taxmg a~thor1t1e~ . Ho~ever , in the penalty 
proceedmgs the Tribunal, wh1le not 1n any way deviating from 
the earlier finding of rejection of the explanation , has 
pro.ceeded to observe that since the Revenue had not been · 
able to show any specific item or omission of sales or 
purchase, the penalty imposed could not be sustained. 
Clearly enough, once the Explanation to section 271 (1 )(c) 

. was attracted, no burden lay on the Revenue and indeed it 
was squarely on the shoulders of the assessee which had 
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remained undischarged. The Tribunal's setting aside of the 
penalty order was thus plainly unwarranted. 

, 33. Accordingly we answer the question of law referred 
to us (recorded at· the end of paragraph 3 above) in the 
·negative, that is, in favour of the Revenue and against the 
assessee. 

Uday Sinha J. I agree 
Nazir Ahmad, J. I agree 

. S. P. J: Question answered . 
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TAX CASE 

Before Uday ~inha and Nazir Ahmad, JJ. 

1985 

March, 12 

Commissioner of Income-tax; Bihar.* 

v. 

Motipur Sugar Factory (P) Ltd. 

Assessee - not having returne·d to the dealer the 
amount of sale-tax refunded to him - whether trading 

·receipt of the assessee liable to Income-tax :....__ Sum 
realised by assessee for payment to Indian sugar syndicate 
- not paid - whether trading receipt - whether 
assessable to tax as income. · 

Held, that the amount of sales""tax refunded to the 
assessee and not returned by it to the. dealers is trading 
receipt of the assessee and is assessable to tax as income. 

. Held, further, that the sum realised by the assessee 
for p·ayment to Indian sugar sy.ndicate and not paid by it till 

· the assessment year in question is also trading r
1
eceipt of 

the assessee and is assessable to tax as income. 

'Taxation Case NO. 26 of 1974. Re : Statement of case under 
section 256 (1) of the Income-tax Act 1961 by the Income-tax appellate 
Tribunal Patna Bench 'A' in the matter of assessment of Income-tax on 
Motipur Sugar Factory (P) Ltd . for the assessment year 1964-65. ' 
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Mls Chowringhee Sales Bu~eau (P) Ltd. v C./. T. West 
Benga_l . (1) and .Sinclair Murray and co. P. Ltd. v. 
CommJSSJpner of Income-tax, Calcutta (2) followed. 

. . Additional Commissioner of Income-tax v T. Nagireddy 
and Co. (3) distinguished. 

Statement of case under section 256 f1) of the 
Income-tax Act, 1961. · · 

The facts of the case material to this report are set 
out in the judgment of uday sinha. J. . 

Messrs B. P Rajgarhia (S.C., ITO), S. K. Sharan and 
B.N. Agrawal (J.Cs. to S.C, ITO). for the petitioner 

Mr. K. N. Jain for the opp. party. · 
Uday Sinha , J . . The core question falling for 

consideration in this reference is whether sales-tax refunded 
to 'the assessee by state government for being refunded to 
dealers from whom they had been realised and whether 
sums realised from dealers for payment to Indian sugar . 
syndicate ltd, was trading receipts of the assessee. In this 
context the following questions have been referred to this 
court for our opinion : · · · 

"(1) Whether on the facts and in the 
circumstances of the case the sum of Rs. 66,109/ 

·- as sales tax. refund lying undisbursed with the 
assessee did partake of the nature of a trading 
rece ipt an·d was, therefore, incom·e chargeable to 
tax? . · . 

(2) Whether o'n the · facts and in the 
circumstances of the case , the amount of Rs. 
1,49,945/- under the head Indian sugar syndicate 

(1) ( 1973) 87 I. T. R. 542=(1973) A. I.A. (S.C.) 376 
(2) (1974) 971.T.R. 615:=(1975) A.I.R . (S.C.) 198 . 

(3) (1976) 105 I.T.R. 669. 
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Ltd. ac~ount did partake of the nature o~ a tradin~ 
receipt and hence assessable to tax as 1ncome? 

The assessee is a sugar factory. It had collected Rs. 
1 75 548/- from. dealers as central sales-tax and deposited 
the~ in the government treasury. These collections had b~en 
made in accordance with sections 14A and 20A of the B1har 
Sales Tax Act. Subsequently the two sections were declared 

· ultra vires by the supreme court. The tax realised on that 
score was ordered to be refunded . The assessee got a 
refund of the aforesaid amount in the assessment year 
1957-58. This sum was credited to liabi lity account by th~ 
assessee. as it had to be refunded to dealers from whom 1t 
had been collect/ed. Upto the assess·ment year 1961-62 the 
assessee refunded Rs. 61,439/- to dealers. A sum of Rs. 
66,109/- remained outstanding with the assessee. Th is was 
carried forward under the head liability for other finance". In 
the assessment year 1964-65, the Income-tax officer tr~ated 
this amount as income of the assessee. · 

2. The facts relating to the seco['ld question are that 
the assessee being. a member of the lndian.sugar syndicate. 
it had to sell sugar to dealers. The assessee used to charge 
certain amount payable to the Indian sugar syndicate 
during 1950-51 . These collections amounted to Rs. 1 49,954/ 
-. the syndicate claimed this sum from the assessee' but the 
assessee ·also claimed certain amounts as due f~o-m the 
syndicat.e. The sum thus collected by the assessee remained 
under d1spute and the ass~ssee credited a liability of Rs. 
1,49,954/- payable to the lnd1an sugar syndicate These sums 
were carried for'!'-'ard from year to year as li~bility of the 
company. Dur ing the assessment year 1964-65 th is sum was 
~lso treated as trading receipt of the company and added as 
mcome for the year. , 

. 3. The a~se.ssment was cofirmed by the Appellate 
Ass1stant CommiSSIOner. . 
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4. On further appeal fhe Tribunal decided in favoLr 
of the assessee holding that the refunds to the assessee and 
the coii~Ctions o~ behalf of the Indian sugar syndicate were 
not tradmg re~e1pt, but were liability and did not parktake 
the nature of mcome .. The Department being aggrieved by 
the order of the tribunal· prayed for making a reference to 
this court which the tribunal did . Hence the present 
reference. . 

5. The question referred to us must be held to be 
finally settled by the decision of the Supreme Court in M/s 
Chowringhee Sales Bureau (p)' Ltd. versus C. I. T. West 
Bengal (1 ). That was a case where the assessee, was an · 

. auctioneer and in that capacity it had realised certain sums 
as sales-tax. This amount had been credited separately 1o 
its books under the (sales collected account). This sum was 
neither paid over to the state exchequa·r nor was refunded 
to the persons from whom it had been collected. For the year 
in question the Income-tax officer held that the sums 
collected by .the assessee as sales-tax were in reality a 
portion of the sale price itself, as sales-tax was n.ot .t~e 
liability of the purchasers of the goods, but was the ifab1hty 
of the sellers. The assessee challenged the view of the 
Income-tax officer successfully upto the stage of the 
Appellate Tribunal. The High Court, ,however, on reference · 
took a different view of the matter and answered the 

. question against the assessee. 
The assessee appealed to the Supreme _Court and tt-=­

Supreme Court affirmed the decision of the H1gh co~rt. T: ": 
Supreme Court held that in selling goods by auct1on! t r· .. 
assessee an auctioneer, was a dealer and, therefore, hac 

. to pay sales-tax. The .r,eceipt. of Rs .. 2, 71 ,698/- we ~. · 
therefore, upheld as trading receipts of the_ assessee. It Vt. · : 
contended before the Supreme Court that smce the assess~ 

(1) (1-973) A.I.R. (S.C.) 376=(1973} 87 I TR. 542. 
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had credited the· amounts re'ceived as sales-tax under the 
head "sales-tax collection account", it would not. be a 
trading receipt. The submis::>ion di.d not find fa_vour w1th the 
Supreme Court and was rejected m the followmg terms~ 

"The fact thCJ.t ·the· appellant credited the 
amount received as sales-tax under the head 
sales-tax collection account would not; in our 
opinion, make any meterial difference. It is the true . 
nature and the quality of the receipt and not the 
head under . which it is entered in the account 
books· as would prove decisive. If a receipt . is a 
trading receipt , the fact that it is not so shown in 
the account books of the assessee would not 
prevent the assessing authority from treating i~ as 
trading receipt. We may in this context refer to the 
c a s e of P u n j a b Dis ti IIi n g In. d u s t r i e s Ltd. · v.' 
Commissioner of Income tax, Simla (1). In that 
case certain amounts receiv~d by the . assess~e 
were described as security deposits. This court 
found that those amounts were an integral part of 
the commercia l transaction of the sale of liquor and 
were the assessee's trading receipt. In dealing 
with the · contention that those amoun,ts were 
entered in a sep~rate ledger termed (empty 
bottles. return secunty deposit account), this court 
observed; . . · . . • · 

"So the amount which was calle·d security 
deposit was qCtually. a part of the consideration 
for .the sale and the~efore part of the price of what 
W'!-S s.old . Nor does 1t make any difference that the 
pnc~ of the bottles. was entered in the general 
tradmg account wh1le the so called deposit was 
entered it separate ledger termed empty bottles 
return deposit account for, what was a 

{1) (1959) 351TR 519 =(AIR 1!:159 SC 346~ 
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consideration for the sale cannot cease to be so 
by being written up in the book ·in a particular 
manner." " 

The Supre_me Court decision clearly laid down that 
the amounts real1sed as sales-tax and lying in the hands of 
the ass~ssee must be trea_ted as the trading receipts. The 
same v1e~ was taken agam by the Supreme Court in the 
case of SmclaJr Murray and Co. P. Ltd. versus Commissioner 
of Income-tax, Calcutta (·1 ); . . · . . 

. 6. · Following the decisions of the Supreme Court the 
Calcutta High Court in Commissioner of Income tax, West 
Bengal Ill versus Bird & Co. (P) Ltd (2). held that when a 
,dealer collects sales-tax from h1s customers, but only pays 
a portion of it to the sales tax department, the balance of the 
amount is i.ncorne in the hands of the dealer is chargeable . 
to tax and the balance ar.1ount paid to the government, the 
dealer can claim the same as allowable income. The amounts 
collected as sales-tax from the d8.aler in his custody in 
excess of the actual liability for sales tax was.· held to be the· 
income of the dealer. · ' 

7. Again in Pioneer Consolidated Compa(ly of India 
ltd. versus commissioner of Income tax U.P. (3) a Bench of . 
the Allahabad High court held that sums co.llected for 
payment of the customs and other duty~and whlch ·had not 
been refunded back to customers were assessable as 
• I . 

lnGome of the assessee. · 
8. The above should have set matters at rest, but · 

learned counsel for the assessee placed reliance upon 1976 
105 lTR 669 : Additional ·Commissioner of Income tax 
versus T Nagireddy & Co. The reliance is entirely misplaced. 
That was a case where the assessee maintaining account 
books in mercantile system had collected sales tax of Rs. 

(1). (1974) 971.T.R. 615 =.(1975) A.I.A. (S.C.) 198 
(2) (1981) 1281.T.R. 600 
(3) (1976) 1041.T.R. 786 
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17,000/- and odd and got a refund of Rs .. 8,000/- and odd 
·trom the Sales Tax Department. That was accounted as a 
trading receipt. In the course of assessment for the 
assessment year .1968-6.9. the assess~e ~~>nt~nded that the 
entire sales-tax amount IS shown as l1abll1ty 1n the account 
books, as it was statutory liability, as the dispute pertaining 
to it was pending adjudication in the Supreme Court and 
stay of payment had been gran~ed by it. . In .t .hos.e 
circumstences, it was held that the Tr1bunal was JUStified In 
deducting the amount of sales-tax included in the income of 
the assessee. This is an entirely different situation from the 
one with which we are confronted. lr the case before us. the 
controversy before the Supreme Court had been decided in 
favour of the assessee .and taxes pa id to the treasury had 
been refunded to it. The fact that the entire taxes realised 
had been refunded to the assessee and the assessee had 
not refunded part of the sum made all the differec-e from the 
case of .Additional Commissiner of Income-tax versu·s T 
Nagireddy & Co. (supra). 

9: ~he decision of the Madras High court in 
Commtsstoner of Income-tax, Tamilnadu-111 versus 
Thrumliswamy Nadu and_ sons (1) does seem to support the 
assessee. The Madras H1gh court in fact similar to ours held 
that there was no business relationship of any kind between 
the assessee and the sales-tax Department in the refund 
granted to the assesse~e . The sums refunded to the assessee 
could not, therefore be treated as its income. This decision 
of the Madras High .Court appears to be in the teeth of the 
two Supreme Court decisions, referred to above none ol 
w~ich were adverted to by the learned judge of t.h~ Madras 
H1gh .Court. l am therefore unable to hold that the Madras 
decisioQ was correctly decided. 

10. The reliance placed by !.earned counsel for the 

(1) (1984) 147l.L.R. 657 
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assessee on 1981 130 IT A 238 : Commissioner of 
Income-tax, M.P. versus Nathuabhai Desabhai is equally 
misplaced . The core question before the Bench of the 
Madhya Pradesh High court was whether the sales tax. 
refund was taxable in the assessment year 1970-71. The 
emphasis was on the year in which the sums received by 
the assessee co~;~ld .be assessed. That is an entirely 
different matter which need not bother us. 

11. Learned counsel for the assessee contended that 
the assessee having credited the sums in its hand as 
liability account, it could not be treated as its trading receipts . 
The submission has only gotto be stated to be rejected. The · 
dictum of the Supreme Court in M/s Chowringhee Sales 
Bureau (P) Ltd. (supra) at paragraph 13 is complete answer 
to this submission. · 

· 12. For all the reaso~s. stated above, I am definitely 
of the view that sales-tax r.efunded to the assessee and not 
returned to the dealers must be held to be trading receipt of 

· the assessee. the same must be the position in regard to 
sum of Rs. 1,49,954/- realised by the assessee for payment 
to Indian Sugar Syndicate, but noLpaid till the assessment 
year in question. Both items must, therefor~. be. held to be 
trading receipts of assessee . Both the qu~st1ons re~erre~ _ to 
this court must, therefore, be answered 1n the aff1rmat1ve, 
against the assessee and in fav~ur of the depa~tment. The 
refe·rence is thus disposed of w1th costs. Heanng fee Rs. 
250/- payable by the assessee to the department. 

Nazir Ahmad ,' J. I agree. 

Questions answered. 
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FULL BENCH 
. ' 

Before S.S.Sand.hawalia, C.J., H.L.Agrawal & 
Uday Sinha, JJ. · 

1985" 

May1 9 

Kamla Kant Roy & Others. -

v. ' 

The State of Bihar & Others. 
I • 

Rajendra Agricultural University Act, 1971, (Bihar Act, 
no VII of 1971) .section· 2 (25)- teacher-definition of~ 
Assistant Research Officers, whether University Teachers 
within the ambit of the Act and Statutes of .the University­
whether entitled to University Orant Commissions new 
revised scales of ·pay. It is clear that Assistant Research 
Officers in -the Rajendra Agricultural University would be 
conducting and guiding•research or extension educ·ation and 
thus come squarely within the def inition of teacher as 
defined in section 2 (25) of the Rajendra ·Agricultural 
University Act, 1971, hereinafter .called the Act. In the 
st.atutes of the University, t~ey h~ve in terms been equated 
w1th Lecturer.s and Categonsed m.class Ill of the teachers. 
Thus they. would come fa irly and squarely within the ambit 
of University teachers. · . . · 

. ' Civil Writ Jurisdicti~n Case Nos. 3622 and 367 4 of 1979 in 1he matter 
of applications under Articles 226 and 227 of )he constitution of India. · 

C.VV.J.C. No. 3674 of 1979 Upendr~ Nath Verma and others. 
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H·eld,_ th_at Assistant Research Officer$ are University 
Teachers w1th1n the ambit of theAct and the statutes and the 
authoritativ~ instructions frame_d thereunder. Consequently 
they are entitled to the Un1vers1ty Grant Commission's new 
rev1sed scales of pay for such University teachers, , 
· Shree Narayan Roy and Ors v. The State of Bihar. 
through the Deputy Secretary Agriculture Department, !Bihar 
and Ors. (1 )--approved. • · . 

Applications under Articles 226 and 227 of the 
Con,stitution by the Assistant Reseasch Officer. 

The facts of the case material to this report are set 
out in the judgment of S.S.Sandhawa/ia, C.J. 

The cases originally came pu has Ali and S. Narain, 
JJ and thereafter they were to theFu/1 Bench. . 

On this reference. 
Mls Basdeo Prasad .and .HareKrishna Kumar for the 

petitioners. ' · 
Ml s S.M. Javed Anwar and Sureshwar Prasad (for 

Rajendra Agricultural University). 
Ml s Ram Chandra Jha, J. C. to Government Advocate 

and . Bireshwar .Jha "Praveer" (for the State) . for the 
Respondents. ' 

S.S. Sandhawalia: C.J. Whether Assistan_t 
Research Officers are·University teachers within the .ambit 
of section 2(25) and (26) of the Rajendra Agricultural 
University Act 1971 and the starutes and authoritative 
instructions framed and issued thereunder? If so, whether 
they are entitled to the Un-iversity ~rant. Commission's new 
revised scales of pay for all Un1ver.s1ty tea~hers. of ~he. 
Agricultural University? "fh_is is the . twm questron emergmg 
from the difference of op1n1on b~tw1xt the learned Judges of 

(1) (1979) c. W.J.C. no. 4962 of 1978 decided on 9.5.1979. 
I . 
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the Division Banch necessitating 'its placing for an · 
authoritative judgment by this Full Bench. . ' 
. 2. The matrix of facts, which is broadly common may 
be noticed somewhat briefly from C. W.J.C. No.3622 of 197.9 
(Kamla Kant Roy and others v. The s.tat~· ofBih~r and 

.others). Admittedly there are four Faculties mthe RaJendra 
Agricultural University (herein~fter referred to as . "the 
University"). · These are (a) Agriculture •. (b) Veter rmary 
Science, (c)Basic Science and Humanities, and (d) Home 
Science. Apart from posts s·anctioned for these Faculties, a 
n u m be r of p o s t s . e q u i v a I e·n t to post of P r of e s so r a n d 

· Associate Professor has been sanctioned for the University 
· headquarters. The existing category of posts are these­
Deans and Directors, Principals of colleges and Directors 
of Res ear~ h I n s tit u t e.s, Professors in co II e g e s and 
equivalent staff on research and extension side, Assistant 
Professors in colleges and equivalent staff on research and 
extension side, and L~cturers/Assistant Lecturers/Assistant 

. Research officers and equivlent staff on extension side. · 
3. The University Grants Commissi'on formulated a 

scheme of revised scales of pay for the teachers of 
Agricultura l Colleges and Universities after considering the 
matter in depth. Thereafter the Indian Council of Agricultural 
Research agreed to extend the benefit of the Univers·ity 
Grants Commission's n~w revised scales of pay to all the 
University teachers subject to the conditions as mentioned 
in Annexure '1' dated the 18th of March, 1975. These include 
1he conditions stipulated in appendix IV thereto. By Annexure 
2' dated the 11th of October, 1977, the State Government 

· sanctioned the implementation of th.e new revised scales of 
pay in respect of th~ Ra.jen~ra. ~gricultural University and 
the Coll~ges_ under 1t. It IS s1gn1f1~ant to notice that though 
for the f1rst f1ve years the extra fmancial burden was to be 
borne in the ratio of eighty per cent by the commission and 
twenty per cent by the state, the whole ~·f th,e same 
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thereafter was to be shifted on the shoulders of the State 
Government. 

4: However, despite the ·comprehensive decision 
afore.sa1d and the broad guidelines issued thereuder, the 
synd1cate of the University in its meeting held on the 7th of 
November, 19?7, took a decision to reorganise the staff 
paqern . and to have only four categories of University 
teachers. These were (1) Deans/Directors/other equivalent 
pos.ts,(2) Associate Deans/Professors/other posts of 
equ1valent rank, (3) Associate Professors and othe posts of 
equiva.lent rank and '(4) Assistant Professors and other posts 
of equivalent rank. A further sub-division into two was made 
of t~e.last category also.Though at the time of taking this 
dec1s1on there were admittedly 859 posts of various 
designations under the category of University teachers as 
defined in the Act yet it.was decided to reduce the strength 
of teaching posts substantially from 859 posts of various 
designations under the category 'of University teachers as 
defined inthe Act yet it was decided to reduce the strength 
of teaching posts substantially from 859. to 560. The · 
remaining nearly 300 posts were decided to be continued 
till the incumbents thereof were shifted elsewhere 
whe reafter these posts would· be treated to have 
automatically ceased to exist. In relation to this vanishing 
cadre, the University wrote to the State Government to grant 
its appro.val to a.n altogether new scale of Rs.500-900/- . 

5. For the purpose of granting of the upgraded scale 
of pay recommended by ~he U.G.C. to p~r~ons alr~ady 
holding such or corresponding posts, the Synd1cat.e dec1ded 
that a Screening Committee be formed t.o deterr:nme afres.h 
the eligibility of such persons on ~~e basts of the1~ academic 
and· service records and the qualifications prescnbed by the 
University. It was decided that the U.G.9 .. sca.le: should be 
granted to only such existing teachers mcludmg research 
and extension education workers as were found to be 
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eligible and.fit for the scales on the recommend~tion made 
by the ScJeen'ing Committee and not otherw1se. It was 
further decided that even though a person .may have the 

·minimum prescribed academic qualification and was 
holding the post ·of a University" teacher he would not 

· necessarily be enti tled to the ~.G. C. scale as a mat~er of 
course . If the Scresn ing Comm1ttee found them unsuitable 
for the grant of U.G.C. scale of pay then they would continue 
to hold their posts in the old lower scales of pay until they 
were reverted to the parent department -or transferred 
elsewhere. The posts thus falling vacant would be deemed 
to have been abolished with effect from the date they fell vacant. , 

6 . Three of the petitioners, who we re Assistant 
- Reserach Officers under the Ul"]ivers ity, .filed C. W.'J.C No. 

4962 of 1978 (Shree Narayan Roy and others v. The State 
. of Bihar). In that writ application they prayed for quashing of 

that part of Annexures 3 and 5 to the writ · application by 
which·the University had ordered that they wou ld be given 
University grants Comm ission 's Scale of pay only after they , 
had been found eligible by the screening Committee to be . 

·constituted by the Un iversity. The Writ application was 
allowed in part Annexure 3 was !lot quashed. Only that part 
of Annexure 5 was quashed wh1ch affected the petitioners 
right to receive the Univer.sity Grants Commission's sc.ale of 
,pay. This decision was given on 9.5.1979.-lt was.thereafter 
· that the two writ petitions have been filed, C.W.J.C. No.3622 
of 1979 on 17.12.1979 and C.W.J.C. No.3874 of 1979 on 
19.12.1979. ,· . 1 

· · 7. There are 15 petitioners in C.W.J.C. No 3822 of · 
1979 wh_o are ~ssistant ~_es_earch officers at various place~, 
as mentioned m the pet1t1on . They were, however, either in 
the sclae of Rs.400-600 or 415-745. They pray for quash ing 
of Anne xu res 3 and 5. Annexure 3. is the resolution of the 
Syndic_ate q~ted 7. 11 . 7~- _whe_rein va_rious decisions we re 
taken InClUding the deCISIOn In relatiOn to introduction of 
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l,Jniversity Gra_nt Commi_ssion 's scale of pay for the 
Teachers of RaJ~ndra Agricultural University .. As already 
st~t~d, the benefit of the said scale of pay was allowed to · 
el1g 1 bl~ teachers including Research and Extension 
Educat1on staff. of the University with effect from 1.4. 75 on 
te_rms and conditions as mentioned in Appendix IV. Annexure 
5 IS the letter dated 29.9.1978 addressed to all the Heads of 
Institutions. In this ·letter, it. is stated that the screening 
Committee in its meeting held on 5th and 7th September · 
1978, con·sidered the eligibility of the t_eachers of th~ 
University, and their fitness ·for grant of University G·rants 
Com mission's scales of pay. The decision of the Committee 
is embodied in the enclosed list bearing nos.1 and 1 (A) to 
(E) . List 1 (E) is the list of teachers (as defined in the Act) 
yJho were not found fit for the grant of U.G.C. scales of pay. 
The petitioners are in this list. 

. . 8. These bases originally came up before a Bench 
'composed of Mr. Justice S.Sarwar Ali and Mr. Justice S. 
Narain. Before it a twin contention was strenuously presser! 
on behalf of the writ petitioners,namely,(1) that the 
University Grants Commission's scale of pay is applicable 
to all the teachers of the University. -Assistant Research 
.Officers are teachers within the meaning of the expression 
as defined in the Act.The petitioners. who are Assistant 
Research Officers, are therefore entitled to the said scale 
and (2) that this Court has _a_lready held th_at persons 
similarly situated as the pet1_t1~ne_rs ~re_ entitle~ to the 
aforesaid scale of pay. The dec1s1on 1s b1nd1n~ on th1s cour~ . 
The ·tact that the petitioners were. not part1es to _the ~r1t 
application does not affect the decisiOn or the be~~f1ts wh1ch_ 
nacessarily accrue on the bas1s of the sa1d dec1s1on. . 

9. bn the first question Sarwar A_li, J.came to the 
·conclusion that the decision of th_e Synd1cate was c<?rrect 

' and the petitioners who were _Assistant Research ~~f~cers , 
though coming within the ambit of the statutory def1n1t1on of 
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University teacher etc., were nevert~eless not entitled to the 
benefit of the new scales of pay available to teachers under 
the revised proposals of the University Grants qommissio~. 
On the second question it was held that the Judgment m 
Shree Narayan Roy's case (supra) would not be bind~ng on 
the parties. lr was consequently he19 that Ass1st-ant 
Research officers cannot be held to be ent1tled to the U.G.C. 
scales of pay irrespective of their educa!ional qualificati~ms. 
Collating his conclusion in paragraph 17, Sarwar All, J. 
dismissed both the w.rit petiti"ons. · 

1 o.· Howe.ver, S. Narain,J. was of the view that . the 
'ratio decidendi of Shree Narayan Roy's case'·(supra) would 
apply and cover the present case as well and the 
respondents could not, therefore, repel the challenge of 
discrimination and the contravention of Article 14 of the 
Constitution . On a. further consideration, however, he took 
the view that the correctness of the Division Bench· decision 
in Shree Narayan Roy's case (supra) was itself open ·to 
serious doubt. He, therefore, opined that both these cases· 
·be referred to a Full Bench for an authoritative decision of 
the question a)1d that is how the matter is now before us. 

,. 11 . As noticed at the Very o·utset, the threshold 
question ~~erein is whether the Assistant ,_Research Officers 
are within the a!llbit of the p~rase "Univ.ersity teachers". At 
the very outset 1t may be noticed that th1s question is not to 
be viewed in the abstract here. It is to be viewed in the· 
inlaid mosaic of the relevant provisions of expert bodies like 
the Indian Co~n~il of Agricultur~l Research, the University 
Grants Comm.1sS1on and t.he Agncultural Universities. Pride 
of place hereJn must ol;:>v1ously be given to the Act and the 
statutes framed therreunder. What calls for notice is the very 
definition of 'teacher'. and · University.' as spelt 'out in clauses 
(25) and (26) of sect1on 2 of the Act 1n the terms following: 

.. "2 .1_n this Act, unless the context otherwise 
reqcmes,-
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(~5) 'teacher' means a· person appointed or 
~ee·og~rse~ by the: University for the purpose of 
rmpartrng mstructron or conducting and guiding 
research or extension education and includes a 

. person who may be declared by the Statutes to be 
a teacher." · · 

. (26) "Uniiversity' means the Rajendra 
Agrrcultural University established and in 
corporated under section 3." 

Now plainly enough clause (25) is indicative· of the 
clear legislativ~ design to give an expanded meaning to the 
word 'teacher' for the purposes of the Act and the things done 
subservient thereto.The very purpose of defining the word 
'teacher in a · widely couched language can leave little 
manner of doubt that the legislative intent here was not to 
constrict the meaning of the word but indeed to give it a wider 
and broader concept. It is plain that · clause (25-) is not 
envisaging the word 'teacher' in the narrow constricted sense 
of a person who actually teaches in a class room Jo his 
students face toface. the word 'teacher' has been expansively 
giver~ four distinct connotations here: 

(1) A person who imparts instruction. 
(ii) A person who conducts and guides research. 
(iii) A person who conducts and guides extension 

· · education. 
(iv) A perso'n who may be declared by the statutes 

·to be a teacher. . . · 
1 am of the view that because of the afore~ai_d 

definition ·and the wide ranging language employed 1t rs 
unnecessary to labour the point that the Act has given an 
enlarged' and expanded definition of the word ' teacher' . 
There appears no reason , theref~re,_ to artificially censtrict 
it or confine it to the actual teaqhmg In a clas_s r~om face to 
face. It includes within its sweep three drstrnctly other 
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categeries including a deemed fiction of a declaration by the 
statutes of any person as a teachereven though he may not 
be remotely performing any duty even remotely analogous 
thereto. Therefore, reading clauses (25) and (26) together 
the· phrase "University teacher" is obviously a wide ranging 
one. · , · · . 

12. Though hardly any doubt would remain from the a· 
foresaid language of the Act itself yet the same view is 
buttressed by reference to the -statutes framed ·under the 
powers expressly given by section 35 of the Act. Statute 
19.15 deals with th·e election of teachers to the senate and 
clsuse 1 (b) thereof reads as 'under: · 

. • I 

: . "Teachers as defined inthe' Act in Class Ill 
· · (Lecturers and Assistant Reserch Officers ·and 
· Junior Research Officers or equivalent rank) shall 

be placed in another group." . . · 
The above provision would thus make it manifest that 

the Assistant Research Officers are expressly referred to 
teachers defined in the Act and further categorised for the 

. purpose of service in class Ill and are expressly ma.de 
equivalent to lecturers. . 

1 
·• . • 

. 13. Equally reference is called for to Statute. 17.1, 
which is in tabular form showing the quali'fication, 
composition of_ selection commit.tee, appointing authority, 
etc. for recruitment to technlcal,non-technical and 
administrative posts of •the University. Reference to serial 
No. 10 of the said Statute would show that Assistant Re­
search Officers are bracketed as an equivalent and indeed 
identi~al to Le~~ure_rs and Assistant Lecturers. Th~ 
prescribed qualificatiOn for all the categories is again 
identical being a high second class Master's degree or its 
equivalent in -the subj~ct concerned .· Equally the · 
constitution of ~h~ ~el~ction committee for appointment to 
all thes~ posts IS 1dent1cal a$ also the app~inting authority, 
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which is_the Vice-Chancellor. this is again a pointer. if n~t a 
conclus1ve fac!or for indicating that the Statutes treat 
Lecturers, Assistant LectureJs and Assistant Research 
:Officers on an absolutely equal footing. . _ 

. '14. Therefore, viewing the matter' within the 
par~meters of the Act and the Statutes. it is clear that the 
As_sl.stant Research Officers would be conducting and 
gu1dmg research or extension education and thus come . 
~quarely withinthe definit~on and in the Statutes they have 
1n terms been equated w1th Lecturers snd categorised in 
Class Ill of the teac~ers. Thus, theywould come fairly and 
squarely within th·~ ambit of University teachers. 
· '15. Now, once it is so held, the consequential 
q(Jestion is whether the Assistant Research Officers would 
be University teachers entitled to the U.G.C's new revised 
scales of p.ay, To my mind the answer herein .is again in the 
affirmative and plainly in favour of the writ petitioners. Now 
apart from the Act and the statutes, reference may be made 
to Annexure '1' which is the admitted and the autho.ritative 
communication of the Indian Council of ·Agricultural 
Research addressed to all Agricultural Secretaries and the 
State Governments declaring the fact that the Council has 
agreed in principle to extend the benefit of the University 
Grants Commission's new revised scales of pay for all 
University teachers ·subject to the condition . n:~ntioned 
therein. It is.clear therefrom tha~ though at the 1n1t1al stage 
central assistance would be ava1lable from January 1, 1973 
to Mar.ch 1979, the State Government would bear the entire 
ba'lance of the expenditure and would ~ot p~~s on the 
liabill~y of any portion thereof to the Un1vers1t1es or the 
Management of colleges. Further after ~pril1, 1979 ~h~. State 
Government would take over the enttre responstblltty for 
maintaining revised scales of pay. It is significant that this 
communication exp·ressly brlngs with!n _its scope all 
University teachers ~ithout any constr1ct1on or further 
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qu~lifications . Now a reference to Appendix_ IV of A~nexure 
1 would further indicate that a somewhat liberal v1ew was 
taken on the grant of these grades and it wa_s even provi~ed_ 
that the existing lecturers in colleges, who did not at t_h~ t1me 
of their initial recruitment even possess the m1n1mum 
qualification prescribed by the University, Should be gi\\€n 
a period of five years to atta in these qual ificatior:Js from the 
date o.f their place ment in the revised scale , If they were 
unable to do so during this period they should not be allowed 
to earn any future increrment. This again seems to make . 
plain the intent that even this class would become entitled 
to the revised grades forthwith subject to the acquistition of . 
qualification later. Therefore, a true construction of Annexure 
1 would indicate that the Indian Council of Agricultural 
Research had in terms adopted the grant ot· revised U.G .C 
scales of pay to all University teachers without restriction or 
qualifications. What then calls .for. pointed notice is Annexure 
2, the communication of the State Governemtn itself to the 
Accountant .General, Bihar This again in terms stated that 
posts of staffengaged in research teaching and extension 
which would included the posts of Assistant Research 
officers, would the, included inthe category of teachers if they 
have been recogn1sed as posts of teachers in the University 
statutes: As I have already shown, the Assistant Researesh 
Officers are "squarely within the ambit of Univer~ity teacher · 
under the, Act and the Statute. In the last sentance 6f this 
com~_unication the State. has expressly agreed to the 
con·d1t1on that up to the penod of 31st March -1979 it would 
bear twenty percent of the- financial burden whilst eighty 
percent would have to be borne by the Indian Council of 
Agricultural Research but with effect from the 1st of Ap ri l 
1979 the State Government shall bear the whole expenses 
to be incurred in this regard. , . 

~6._1t is, theref~re~ manife~t that the University Grants 
CommiSSIOn, the lnd1an Council of Agricultural Research 
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a.nd the State Go_vernment herein were all unaimously of the 
vrew that the Assrstant Research Officer would be well within 
the ambit of 'University Teacher 's and entitled to the revised 
gra~e~ . It would thus be hardly tenable for this Court to 
_Sadrstrcally exclude them from that benefit. -

17. Indeed the_ matter comes broadly within the larger 
rule that a constructron placed by authr-ities which have to 
specifica!IY apply_ a provi~ion _is normally entitled to b€;7 given 
gr~at werght, Thrs rs eprtomrsed b~ a well-known doctrine 
~hrch .has been re_cognrsed and affirmed by the final Court 
rn Nattona/ and Grtndlays Bank Ltd. v. Municipal Corporstion 
for Greater Bombay ( 1) _holding in the terms following._ 

"The reas·on is 1hat in a case where the 
meaning of an enactment is obscure, the Court 
may resort to contemporary construction, that is 
the construction which the authorities have put 
upon it by their usage and conduct for a long 
period of time. The principle applicable is a optime 
legum interpres est consuentudo." . . 

· 18 . Turning now to the differing judgments of 
thelearned Judges which have necessitated this reference, 
it desrves high-lighting that Sarwar Ali.~ .. _has himself t.ake~ 
the 'view that the A.R.Os . . were wrthrn the ambrt of 
University' Teachers' -defined n the Act and the reguations. 
Yet- he proceeded to hold that the purp?ses of the gr~~t of 
the revised grades the expended meanrng expressly grven 
by the statute should be cut down to a narrower constricted 
import confining ~nivers i~y T~ache.rs to those persons w~o 
actually imparted rnstructron rn the class rooms only, and rn 
this hierarchy the teachers at the bottom rung would . be 
Assistant lecturers who at ·the lowest level could possrbly 
claim the benefits of th revised grades. With the deepest 
deference 1 do not find it possible to subscribe to this line of .. . . . 

(1) (1969} A.I.R .(S.C.) ~048 
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reasoning . As already noticed, if the:: st<l;tutory pr~visions 
expressly and the ,spec ialised bod1es 1n terms mclu.de 
A.R.Os. within the ambit of University Teacher, there appears 

· no reason why they sh·ould he excl.uded fr~m the ben~fit of 
revised grade by a process of techn1cal c~nstr1cted 
interpretation. To my mind, to do so would be runnmg counter 

. to the terms of the statutory provisions. Herein, it is plain 
that the language· employed by the statute should be 
paramount and the legislative intent must override any-other 
considerations including those of common parlance with 
regard to the ordinary meaning of a 'teacher' even if it were 
so. In my view, it is unjustifiable that even where the statute 
gives an expanqed definitior1 and expressly includes 
persons co'nducting or guiding extension educat ion, the 
Court should ignore _the same and confine it only to one 
branch of persons imparting instruction in class rooms alone. 
In the present case, I find no compulsive reason as to why 
the wide rang ing con·cept of 'teacher' under the Act and the 
statutes should be cut down to the marrow. If at all in a 
situat ioQ where it involves the, grant of benefit to a class,it 
should be construed with liberality rather than with such · 
narrow strictitude as to run counter to the legislative , 
mandate itself. · . 

19. This matter equally' deserves exam inat ion from a' 
larger and b,roader angle of vision in .the context .of 
agricultural educati9n today._ In many fields agricultural 
r~se_a_rch and extens1on e'ducation may be of greater ~nd 
s1gn1f1cant value than the mere imparting of ins~ruction m a 
clas room .. It needs no great erudition to find that it is the 
result of agricultural research and extension work which 
have brought about the miracle of the green revolut ion within 
the cou)ltry. Apparently, in recognition of its importance the 
Act recognises agricultural research and extensio0 
educ~tion at least -as equivalent to teaching if not placing It 
at a h1gher pedestal. Ther~fore, to hold that qonducting and 
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guidi-ng research and extension education cannot come 
wit~in the ambit of teaching, even when expressly so 
def1ned ~nder secti?n _2(25) , would be ;·n a way 
undervalumg the contnbut1on of research and extension 
~ducation _in the agricul~ural field and degrading it inflexibly 
1n companson to teachmg. I am unable to find any reason 
which would warrant such a result. 

20 In fairness to Mr. Basudeva Prasad,)he learned 
counsel for the- writ petitioflers; it must be noticed that he 
contended forcefully - and, in my view, rightly - that the 
statute did not define 'University Teachers as persons who 

• actually teach and, in fact , had given an expanded mean ing 
·to the term and, it was, therefore, unjustifiable to revert to a 
constricted interpretation. In the flush of the argument, 
le'arned counsel had sought to conte.nd that herein only one 
interpretation alone was possible, namely, that th-e 
Assistant Research Officers were squarely within the ambit 
and entitled to the benefit of the revised grade. Without 
going to this dogmatic length, Thus if two interpretations were 
possible, I would still prefer to take the liberal one and m 
consonance with the statutory provis ions and their 
authentic interpretation by the expert bodies and in favour 
of the petitioners. · · 

21, lri arriving at the conclusion which he did ~ Sarwar 
Ali, J., again held that the stand of the Sta~e her~~~ W<?Uid 
be wholly irrelevant. I am unable to subscnbe to this v1ew. 
As already noticed, the State herein ~as . one of the 
concerned, if not the most concerned, part1es m the s~nse 
that aher the initial p·eriod the whole burden of the rev1sed 
grade was to be borne by it. Yet the State in _terms accepted 

nd included the Assistant .Research Off1cers witf1in the 
~mbit of the University_ Teacher~ for _-the grant ~f revised 

rades. consequently, 1ts stand_ 1n th1s context 1s not one 
g hich can be wholly ignored_ or g1ven a go-by. Equally it calls 
wf notice that Sarwar AI1,J., haq observed that if the or . 
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co r r e s p on d e n c-e o r s t a n d of t h e I n d i a n Co u n c i I of 
Agricultural Research had supported the case of the 
petitions~. that would have been relevant and of 
considerable importance. In the first instance. I am unable 
to see how any cerrespondence inter se could geatly help 

· in a purely interpretative exercise of determining whether 
A. R.Os. would he University teachers and thus entitled -to . 
consequential benefits. However, even this aspect has been 
further tilted in favour of the writ petitioners. On their behalf,· 
annexure· 20 has been placed on record along with a 
supplementary affidavit and its authenticity has not been 
challenged by the opposite party. This document is a 

. communication by the Indian Council of Agricultura l 
Research itself and a perusal oJ its content would show th-at 
it had accepted the inclusion·of Assistant,Rese_arch Officers . 
within the ambit of University Teachers. This adds yet one 
m'?re string to .the bow of the writ petitioners.· 

22. Again, Sarwar.Aii, J., had also taken the view that 
th_e failur~ to implead the lndiaQ Counci l of Agricultural' 
Research was fatal to the mamtainability of the writ 

. application. Somewhat curiously, no such objection was at 
all raised on behalf of the respondents before us. Even 
otherwise, I am inclined to accept the argument of the writ 
petitioners that since no relief whatsoever ·was claimed 
against the Indian Council of Agricultural Research it was 
not incumbent' on the petitioners to implead it. I am of

1 
the 

view that no infirmity whatsoever · attaches to the writ 
-petitions on this score: 

· 23. Lastly, Sarwar Ali,J., attempted fo distinguish the 
decision in Shree Narayan Roy and others v. The State of 
Bihar, . . through the Deputy Secretary ·Agriculture 
Department, Bfhar and ot_hers (1) · . ' · 

(1) C. W.J.C. NO. 4962 of 1978 decided on the 9th of May , 1979 
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·and thqu~h he o~viously took a contrary view, he observed 
t~at he d~d no~ thmk that the doctrine of precedent would be 
VIolated 1n th1s case. S. Narain, J., ·however, held that the 
ratio in Shree Narayan Roy's case clearly governs the present 
case also but observed that the correctness of the same was 
highly doubtful, which, indeed, necessitated this reference 
to the Full Bench.' · 

24. Before us, learned cou'nsel for the respondents, 
however, did not lay the least challenge to either the 
reasoning or the ratio in Shree Narayan Roy's case ~supra) . · 
nor did he make any attempt to meaningfully distinguish the 
said case. On a close perusal thereof, I am unable to find 
any warrant for making any departure from the view 
expressed in the said case, nor is it possible to distinguish 
the same and, indeed ~ · learned oounselfor the writ 
petitioners . -Mr. · B.as!Jdeva Prasa~. was not far wrong in 
pressing his contention that the rat1o of that case squarely 
governs the present case also and Narain,J., was right in 
expressly-holding so. It see~s u~der'iable t~at _the _mate~ial 
facts in the said case were 1dent1cal and aff1rmmg 1ts rat1o I 
would unhesitatingly agree with the undermentioned crucial 
observation made therin: : 

"If certain pay sea.~- is fixed for a particular 
category of employees, eac~ emp.loyee, so lo.ng . 
as he continues on that post 1s ent1tled to rece1ve 
the same scale of pay. The employer cannot pick 
and choose the same scale of pay (sic). The 
employer cannot pick and choose between the 
employees in the same category. If he does so, it 
would be a clear case. of discriminatiof1 hetween . 

·the employees similarly. situated: The University's 
right to screen -its employees for tile purpose of 
fixing their pay scale can.not be denied. But if, even 

· after holding a screenmg test, an employee is 
. permitted· to continue on in his old grade, at hi_s 
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old post, be cannot be denied the pay scale avail­
able for that" post." 

. 25. To conclude, the answer to the twin qu_estiori . 
already posed at the outset is rendered in the affirmative. It 
is held that the Assistant Research Officers are University 
Teachers within the ambit of the Act·and the Statutes and 
authoritative instructions framed thereunder. Consequently 
they are entitled to the University Grant commission-'s new 
revtsed scales of pay for such University Teacher. 

1 26.Now in the light of the above, the. petitioners are 
'plainly ent itled' to succeed and thi.s writ pet itions are hereby 
allowed. The offending portions of annexures ;3 and 5 are 
quashed and the respondents are directed to pay to the 
petitioners the revise'd scal~s pf pay as sanctioned by the 
State Government under the direction of the indian Council 
:>f Agricultural Research from due date. 

H.L. Agrawal , J., 
Udai Sinha, J ., 
R. D. 

I agree. 
I agree 

.Petit ions allowed. 
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