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li INDEX 

• I 

Bihar Consolidation of Holidings and 
Prevention of Fragmentation Act, 1956 ••• 
section 4(c). Proyisions of .• : document ~f 
transfer void ab initio··· proceeding, whether w1\l · 
abate •• : no abatement when the document is only 
voidable in nature and court will . have jurisdiction 
to deal with the same. · · 

The true import of the language of the 
provision contained in section 4(c) of the: Bihar 
Consolidation qf . Holdings and P.revent1on of 
Frag-mentation Act, 1956, is, where the issue in a 
case rests solely .or pr imarily on the challenge to 
a particular document of transfer or deed, the 
resultant consequence is that if the said document 
is void ab initio then nesessarily the proceeding 
will abate and the matter would come squarely 
within th.e .jurisdiction of the consolidation 

· authorities. However, if .such a document is only . 
voidable in nature and is sought to be voided by 
one of the parties on any ground, then the court · 
has to adjudicate upon the sar:ne and set it aside, 
and, therefore, no · abatement · of. such a 
proceeding would follow and the forum, including 
the Civil Court, will have continued jurisdiction to 

1 

deal with the same. · .. 

. . Held, that' in the instant case, the sale deed 
having been challenged primarily as a voidable 
document or held to be voidable one, the suit or 
~he appeal arising therefrom would not abate. 

Page.' 

Sheoratan Chamar and others v. Ram Murat 
Singh alias Kishori Raman Singh and others 
(1985) . /.L.R. 64; Pat. · . . 641 
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Bihar Control of Crimes Act , 1981 Section 
23 (2) ••• provisions of ·•• no fresh facts arose 
after the date of revocation of earlier order of 
detention •·• fresh order of detention, validity of 
--~ subjective satisfaction of District Magistrate 
lacking··· effect of order of detention of petitioner 
on non-est grounds, whether abuse of power on 
the part of the District Magistrate amounts District 
Magistrate whether to deprivation of petitioner of 

·his fundamental right· to liberty. . 

From the perusal of section 23(2) of the 
Bihar Control of Crimes Act, 1981, hereinafter 
called the Act, if an order for the detent ion of a 
person had been made under section 12 of the Act, 
on the grounds ment·ioned .in th.at order or served 
oA the person with the order and if that order was 
either subsequently revoked or th= period for 
which the detention· order was made had expired, 
the said order would not staned in the way of 
making a fresh order of detention under section 

· 12. of. the Act .against the same person provided 
f r e s h · fa c t s .a r o s e a ft e r · t h e d a t e o f t h e s a i d 
revocation or expiry~ If no fresh facts came rnto 
being afrer the date of revocation or expiry as may 
warrant the making of an order of detention, the 

: requisite condition prec'edent to the making of the 
subsequent order would be non-existent and it 
would not be permissible to make a subsequent 

. order of detention under section 12 of the Act on 
the very same grounds. · 

. Held, that after the order of revocation dated 
9.6.1984 of the earlier order of detention dated 
3.6.1984, no fre!?h facts had arisen and in that view 
of the matter the revocation order dated 9.6.1984 

iii 
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was a legal bar for making. the fresh detention 
.. order dated 9.6.1984 on the very same/identical 
grounds as in the earlier detentio.n order dated 
3.6.1984. . i . 

Held, further, that th~ grounds on which the 
petitioner was detained under section .12 of the Act 
order dated 9.6.1984. ware non-est 1n the eye of 
law. ' 

Held, further, that the subjective satisfaction 
of the District -magistrate, Purnea, in pa'Ss ing the 
impuged order of detention dated 9.6.1984 was 
completely tacking and order was passed · 
.absolutely in a mechanica l way and in 
perfunctory manner. 

Held, also that the order of dete~t ion of the 
petitioner on non-est grounds was clear case of . 
abuse of power on the part of District Magistrate, . 
Purnea and the petitioner was deprived of his 
fundamenta l right to liberty and his fundamental 
right to lib.erty could· not be c~rta i led in the way it . 
has been don,e. . . 

Page'. 

Dilip s ingh v . .The State of Bihar .&, Ors. 
(1985)1.L.R. 64.P.at. ' : . 702 
· Bihar tand Reforms (F ixat io~ ·of Ceiling. 

Area and Acquisition of Sur~lus Land) Act. 1961 
(Act .XII <:>f. 1962) --- Section 16 (3) --- Scope and 
appl1c~bll!tY of --- .tw~ or more persone joining. 
hands 1n .flll.ng ~PP.IIcat1on under section 16 (3) ---
necessary 1~ gred1ent to be established. • 

It is well established by now that if two or 
more persons want to join hands . in filing an 
application under section 1'6 (3) of the Act , it is 
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nec~ssary for all the applicants to establish· that 
all of them are either co-sharers or adjoining 
raiyats of all the vended plots. If any one of them 
cannot claim pre-emption separat-ely it is not 
po·ssible for them to cl.q.im pre-emption jointly . . 

Held, therefore, that in the instant case the 
Additional Collector having found that none of the 
petitioners are individually and jointly in the 
boundary of each of the plots in question, the claim 
of pre-emption could not be maintained and the 
learned Additional Collector has rightly disallowed 
the claim for pre-emption. 

· . Ram Shankar Prasad Singh. & others: v .. 
Additional Member Board of Revenue & others 

v 
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(1985) I.LR. 64, Pat. .·770 
Bihar Privileged .Persons Homestead 

Tenancy Act. 194 7, section 2 .(h) (i) --- person 
claiming to be a privileged person ---· authority 
declaring him .as swch and directing to issue 
purcha to ~im --- relationship of landlord and 
tenant --- authority, whether bound to give a 
finding to this effect. · 

.It [s· necessary for the privileged tenant 
-clairning per·manant tenancy in the homestead to 
-prove that he is a privileged person within the 
meaning of section 2(h) (i) and that besides his 
homestead he does not hold any other land or hold 
an-y such land not exceed ing one acre. The 
authorities have got to give a finding to this effect 
before passing any order under the provisions of 
the Act giving a permanant tenancy in the 
hbmestead to the privileged tenant, . 

Held, therefore, that in the impugned order 
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no such finding having b~en g_iven by the 
authority concerned, the order 1s not m accordance 
with law and must be quashed. 

\ 
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Sk. Wajuddin. v. The State of Bjhar an_d 
· others (1985). I.L.R. 64, Pat. 685 

Bihar State Universities Act, 1976--
Sections 35 (2) and ·72 (3) --- Scope and 
applicability. of persons appointed on posts 
neither sanctioned nor approved--- termination of 
their services subsequently, whether gives them 
legal right to move under writ Jurisdication --
provisions of sections 35 (2) and 72 (3) ---nature 
of .. --- Constitution of India, Articles 226 and 227. 

, Sub-clause (2) of section 35 puts a complete 
ban to appoint any person on any post without the 
prior approval):>f the State Government. In cases 
of urgency so that teachir.~g of students do not 
suffer, 'relaxation has been mad_e only t_o appoint 
teachers ancl that also for a penod of s1x months 
provided the persons hold requisite qualification. 

Held, therefore 'thai in the instant cases it is 
difficult to accept the contention that the provision 
of section .35 (2) wil.l . not be attracted and that 
section 72 (3) of the Act will apply. Section 72 
de~ls wit_h the effect o'f transfer ~f colleges to the· 
Un1vers1ty and other provis1ons related or 
ancillary to such transfer. . . · . 

. It i~ a well recognised rule of the 
mterpretat1on of the statutes that the expression· 
used th~re in ~hould ordinarily be understood in a 
se~se 1n wh1ch the best harmonize with the 
. object of the st_atute, and which effectuate the 
Object of the legislature. If an e~pression is · 
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·susceptible by a narrow or technical meaning. as 
well as popular meaning the court would be 
justified in assuming that the legislature used the 
expression in the sence which would carry out its 
obje·ct and rejec~ that which renderrs the exercise 
of its power invalid. I · 

Held, that considering the preamble of the 
Act and the object thereof ~he legislature intended 
that appontment should be made only in a regular 

. manner and for that restrictions were put on the 
Institutions. The intention was to cure the evil and 
if it is held to be _directory, the very· purpose of the 
Act will be frustrated. Therefore, the directions are 
mandatory in nature. 

Bameshwar Prasad & Others. v. The State 

vii 
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· of Bihar & Others. (1985} I.L. R. 64, Pat. 754 
-. Code of Cfiminal Procedure, 1973 

1- Sections 210 and 319 --- 'scope and 
applicability of --- case pending on a Police 
report against some persons --- complaint filed 
subsequently for the same occurence against 

. some more,persons ---complaint case sent to the . 
court under sectio·n 210 where Police case is 
pending --- Mag.istrate , whether has power to 
issue processes against newly added accused 
persons. · 

: If a complaint case is transferred under 
section 210 (2) of the code before a Magistrate · 
where a Police case is pending, the purpose of 
such transfer is both for enquiry and trial. In the 
instant case from the order it is clear that the 
Magistrate perused the petition of complaint and 
after applying his mind issued processes against 
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the petitioner. He was l?e.dectly justified i~ doin.g 
so in view of the prov1s1on of . law .contameq m 
section 210 (2) .. ' . 

Held therefore that the contention that such 
power cou'ld be exe'rcised after examining wit
nesses and only on fresh materials as required 
under section 319 of the Code cannot be accepted. 

S. M. Abdur Rahim v. The State of Bihar & 

Page. 

' anr. (1985) I.L.R. 64 Pat. " 746 
2-Section 482 --- quashing of criminal · 

proceedings--- High Court, whether can appraise 
oral and documentary evidence and such evidence 
which is not on the record of the trial court. · 

Held, that the High Court for the purpose of 
quashing criminal proceedings cannot appraise 
oral and documentery .evidence and in particular, 
such evidence which is not on the record of the 
trial court. 

Held, therefore, that, the basic challenge iri 
the instant case on behalf of the petitioners~ 
being either to the appraisal of testimony on the 
record or for appreciation of evidence which they 
might choose to bring in their defence the 
criminal proceeding against them cannot be 
quashed. ·· . . 

· Santosh Kumar Ranks and another v The 
State of Bihar and another (1985). I.L.R. 64: Pat. 688 

. · 3- :Section 482. -"- quashing of Crim.inal 
proceedmg --- requirements of - petition of 
complaint un~~ubtedly disclosing an offence for · 
which th.e pet1t1oner~ are ~harged _...__ petitioners 
contendmg that the allegations were somewhat 

. . 
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,·inco·nsis.tent with some document -·-- this being 
entirely a matter for consideration at the 
conclusion of the trial and not a gr<>und for 
quashing a criminal proceeding --- appraisement 
of evidence and documents, whether permissible 
~~- Essential Commodities Act, 1955 (Act X of 
1955) --- instr.uctions issued under, regarding · 
weight of cement bags. : · . · 

For the pur.pose of quashing of a criminal 
·prosecution at the threshold stage of the 
cognizance of the offence by a Magistrage, one of 
the basic rule$ is that if on accepting the 
prosecution allegations as the gospel truth still no 
offence whatsoever is disclosed. then alone the 
plea of quashing can be entertained, Where, 

. however, the petition of complaint undoubtedly 
· discloses an offence·and the primary argument is 
·. that this was in a way in conflict with some other 

document, any such conflict is not at all a ground 
for .quashing a crimin~l proceedin·g at the 
threshold. It might be of some relevance at the 

·. conclusion of the trial. but , can ·obviously avail 
not_hing to the petitioner in his claim at the very 
outset for halting the prosecution case in its track 
and quashing it altogether. 

Held, further. that it is wholly unwarranted 
for the High Court, for the purpose of q·uashing the 
proceeding at the threshold, to appraise evidence 
and to draw inferences from the contents of the 
first information report and the chargesheet, as if 
they were admissible and recorded in the case. It 
is equally not proper Jo appraise and appreciate 

. the documents on which the defence so·ught to rely 
without those being either proved or tested by the . . . 

ix 
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challenge of cross-exarl)ination of their authors. 
Held, also, that, in view of the instructions 

issued by the State Government , under the 
Essential Commodities Act. 1955 , the petitioner's 
stand that ihere is no prescribed weight for an 
individual cement bag or that he is entitled to fall 
back on the average wight of the "{hole 
consignment howsoever large is untenable and 
cannot be accepted. 

Narayan Saraf v. The State of Bihar ( 1985). 

Page. 

I.L . R. 64, Pat. 675 
· Motor Vehicles Act, 1939 --- Chapter IV, 

sections 47 to· 68 -.-- provisions of ---whether 
attracted in· case of Inter-regional permits--- grant 
of temporary I permanent permits on Inter-regional 
Routes .-.-- fixing the number of services by the 
Regional Transport Authority-section 47 (3), 
provisions of--- whether available in the case of 
inter-regional routes --- dererm1nation of. the 
·number of services for the Inter-regional routes by 
agreement with the other Regional Transport 
Authorities concerned, whether necessary. __ _ 
subsequent conc~mence,whether yvou.ld validate 

· the grant of perm1ts. 1 
• . 

ln. the ca.se of inter-regional permits. u~der
sectio_n 63 of the Motor Veh icles ·Act . 1939, ·a 
perm1~ granted bX the Regional Transport 
Authonty of one reg1on shall not be valid in an 
other regi~n unless the permit is counter-signe~ 
by the Reg1onal Transport Authority of that reg io 
Section 63 (3) of ,the Act makes the provision nf 
chapte~-IV applicable: relating to the ra 0 

revocat1on and suspens1on of permits to the g nt, 
. . , . , . grant, 
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revocation and suspension of counter-signature of 
permits, Sections 4 7 to 68, which occur in chapter 
IV are, therefore, attracted in case of Inter-regional 
permi~s. The number of seFv_ices in the region can, 
of course be fixed by the Regi'onal Transpqrt 
Authority. but they will be for the region only as 
envisaged by section 4 7 (3) of the Act. Provision 
of section 4 7 (3) of the Act will not be available to 
the Regional Tra_nsport Authority for fixing the 
number of vacancies on Inter- regional Routes as 
if in involved extra territorial jurisdiction and the 
only way by which such number of vacancies 

-· could he fixed was by a reciprecal agreement 
between the two concerned Regional Transport 
Authorities . The number of services for tl"le 
Inter-r-egional routes has to · be determined by 
agreement before granting the permits and not 
afte~ · 

Held, therefore. that the respondent no.2 
(The Darbhanga Regional Transport Authority) in 
granting permanent permits on Inter-regional 
Routes without determining the number of · 
services by an agreement with the other Regional 
Transpor"t Authorities through whose jurisdiction 
the Inter-regional Routes pass and in granting 
temporary permits on Inter-regional Routes 
without there being concurrence of the other 
Regio·n·a I Transport Authorities coi1'Cerned has 
acted against the provisions of the law and h~ence 
such pe·rmits on Inter-regional Routes, as have 
been granted (either permanent or temporary) by 
resolution dated 16.11 .83 are inoperative. ~ 

Held, further, that even subsequent 
concurrence from the concerned other Regional 

xi 
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Transport Authorities would not valid~te the grant 
of the temporary/permanent perm1ts on 1!1ter
regional Routes. 

Page. 

Baldeo Choudhary V. The State of Bihar and . 
another {1985) ./.L.R. 64,pat. f , 652 

Oaths Act 1969--· section 3 (2) --
n.otification issued'by State of Bihar under, vesting 
power to administer Oath in "Ex~cutive Officers" 
••. Validity of--- authorisition to Block Development 
Officer and Circle Officers -to administer oath, 
whether valid and legal--.:ludicial Megistrate, 
Whether covered under definition expression 
"Executive Officer. · · 

Where State of Bihar issued notification 
under section 3(2) of the Oath's Act, 1969 vesting 
power in Executive 'Officers in relation to judicial 
and other matters and· thereafter instruction was 
issued by Home Department (Special Branch) of 
State Government to the Registrar of High Court 
requesting him to direct all Judicial Magistrates 

• of First Class !hrough their District and Sessions 
Judges, that if any freedom-fightar goes to therD . 
with an appliction for swearing affidavit, then they· 
should administer oath to him with respect to such' 
applic_ation . · · · 

Held, that the expression "Exe~utive 
Officer", in the notification of the State of Bihar 
dated 6.11:1975 under. section 3 (2) of the Oath's 
Act, 1969 IS genus wh1ch would include all those 
offi~ers who are e~joined wit~ the obligations and 
dut1es of performmg execut1ve functions in the · 
state. · . . . 

Following the principles of construction 
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which could make the legislation ·workable artd 
· serve its purpose, and particularly ii:l case of this 
type of a circular, which is a part of a benevolent 
intention and a beneficial notification it must be 
construed in such a manner which would make it 
workable instead of defeating its object and 
purpose, unless of course giving such a meaning 
would do some vioence to the · established 
pri~ciples and constitution of tbe Magistraecy. 

Held, further, that the notification by which 
the Bl~ck Development Officers and Circle 
Off.icers have been empowered, to administer oath, 
xx is p_erfeclly valid and legal. 

· Held, also,. that · the Judicial Magistrates, 
Le,Munsif vested with power to try criminal case, 
cannot be covered under the definition of the 
expression "Executive Officer". · 

Nawal Kishore Sharma V. The State of Bihar . 

xiii 
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and Others·{1985).1.L.R. 696 

. Specific Relief Act, 1963---Section 6-·
Scope and applicability of ·- dispossession · 
envisaged in section 6---whether includes with in 
its sweep the flagrant and contumacious violation 
of symbolical p'ossession of immovable property 
duly delivered in the course of law. 

A mere reference to the plain language of 
the provision· of section 6 would indicate that the 
word ~'dispossessed" .has not been used in -the 
narrowly constricted sense of the actual physical 
possession of immovable property. Indeed, it talks 
somewhat widely of dispossession of immovable 
property otherwise than in due course of law 
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without the person's c~nsent. If th~ L'egislatur~ · 
intended to narrowly limit the word d1sposse~s~d 
there could have been no difficulty by spec1fymg 
in terms the actuality of physical possess ion as 
its necess~ry and vi ~ al ing r ~die~t : The wor? 
em played 1s the ordm.ary word d ispossess . 
Pla1nlr enough it would include within its sweep 
actua physical d~spossession also but this is no 
warrant for holding that it necessarily excludes the 
violation of other forms of possession including a 
symbolical possession duly del i.vered by law and 

· contumaciously v io lated by an aggres ive 
trespasser. On pr inciple the word 'dispossessed' , 
in sect ion 6 cannot be const rued in any 
hypertechnical sense and to push it into th·e 
procrustean bed of actual physical possession 
only. Indeed _the intent of the Legislature in ' 
section 6 to p·rovide early and exped itious rel ief 
~ g a i n s t . t h e v .i o I a t i o n o f p o s s e s s e r y r i g h t , 
1rresp~.ct1ve of t1tle, wo~ld' ·be equally, if not mor.e , 
relevant where .symbolical possession del ivered · · 
by due process of law is sought to be set at naught · 
forthwith. . . , .. , , 

· Held, t~erefore , that on a ·larger and liberal 
construct.1on , 1t see~s wholly unnecessary to limit 
or constnct the ordmary. and pla!n meaning of the 
word 'dispossessed', which is obviously wide 
enough to 1nclude both actual physical possession 
and equally a symbolical possession . of 
immovable property which is well recognised in 
the eye of law. . . 

Kumar Kalyan Prasad & another 
.Kulanand V~idik & Ors. (1985) I.L.R. 64, Pat. v. 

Page. 
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Taxation··· Interest on hire purchase··· how 
to be assessed •·• amount due to the assessee 
from purchasers shown as interest accrued 

· during accounting year··· assessee crediting part · 
of the interest to hire purchase interest suspense 
accouRt and taking part thereof into profit and loss 
account ··· assessee , whether following 
mercantile system or cash system of accounting 
••• tax, whether to be assessed on whole or part 
of the interest. · 

-Where a sum of Rs. 15 laes and odd due to 
the assessee from purchasers had been shown as· 
interest .accrued to it during the accounting year 
and the assessee credited it in part to the 
hire-purchase interest sus.pense account and a 
small part thereof was taken into profit and loss 
account. ' · 

· · Held, th.at t_he assessee was following 
mercantile system of accounting on the basis of 

· accrual and not on realisation basis and as such 
the ent ire sum which had fallen due from the hire 
purchase instalments was to be taken as the 
income of the assessee and the Tribunal was not 
justified in ~o l d i ng that the interest on hire
purchase was to be assessed on realisation 
basis . 

XV 
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Commissioner of Income-tax, Bihar. Patna 
v. M/s Bihar State A9ro Industries Development 
Corporation, Patna ! (1985) I.L.R. 64, Pa.t. 667 

. Wealth Tax Act , 1957 XXVII of 19'57 -~- . 
Section 25 (2) Commissioner, whether and when 
can act in terms of section 25 (2) to attrect the 
principle of merger··· essential element for. . . 
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It is plain that the Commissioner coul_d act 
in terms of secion 25 (2)- of ·the act only 1f the 
order of the Wealth Tax Officer was considered by 
him to be erroneous. He has no jurisdiction to pass 
order in terms of section 25 (2) if orders have been 
passed by Assistan.t Commissioner of Wealth Tax. 

In order to attract the principle of merger, it 
is essential that order on merit must have ·been 
passed by the appellate or superior authority. In 
the instant case; n·o order on . merit has bee·n· 
passed, In fact, bn the date of hearing of the 
appeals there were no appeals on which order 
co u I d be pas s e d o·n m e r it , T he a p p e II a n t 
(assessee) sougl:lt permission to withdraw the 
appeals. The learned A.C.C. granted the prayer. 
That was the end of the appeals. There was thus 

. no ocassion for the A. C. C. to consider whether the 
' levy of. penalty was (ight or wrong until a decision . 

has been given on merit, there could be no 
. question of doctrine of merger bei~g attracted. 

· Held, therefore, that on the facts and in the 
· circumstances of the instant case, the Tribunal was 
absolutely wrong in holdin·g that · the Wealth Tax 

· Commiss.ionerhad no power to r.evise the order 
of the Wealfh .Tax Officer on the basis that it had 
.mer.ged with th_e order of the A.C.C. The appeals 
havmg been Withdrawn there .was no question of 
merger of the t'-VO orders. · · 1 . . . 

Page. 

The Commissioner. of ' wealth . Tax 
Bihar, Patna v. ~heo Kumar Oa/mia (1985/ 
I. L. R. 64, Pa f. · 730 
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FULL BENCH 
' . 

a·etore S.S. Sandhawalia, C.J., B.P. Jha & 
S. Ali Ahmad, J.J. · 

1984 . 

August, 1B 

Sheoratan Chamar and others. " 

V. 
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·Ram Murat Singh alias Kishori Raman Singh and others. 

. Bihar. consolidat i~n of Holding.s and Prevention of 
Fragmentation Act, 1956 (Bihar Act XXII of 1956). section 4 
(c) , provisions of --- document of transfer, void ab initio --
proceeding , whether will abate --- no abatement when the 
document. is only voidable in nature and court will have 
jurisdiction to deal with the same. . · 

. The true import of the language of the provision con
tained in . section 4· (c) of the .Bihar Comsolidat ion of 
Holndings and Prevention of Fragmentation Act, 1956, is, 
where the issue in a case rests solely or primarily on the 
challenge to a particular document of transfer o_f deed, the 

; resultaot consequence is that if the said document is void 
r ab initio then nesessarily the proceeding wifl abate and the 

matter would come squarely within the jurisdiction of the 
consolidation authorities. However, if such a document is 
only voidable in nature and is sought to be voided by one of 
the parties on any ground, then the court has to adjudicate 

. ·Appeal from Original Decree No. 84 of 1972. From the decision 
of Shree Laxman Sinha, Additional Subordinate Judge. Sasaram. dated 
the 23rd December, 1971 . . 
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upon the same and set it ·aside, and, therefore, no a.batem_tnt 
of such a proceeding would follow a.nd _ th~ f<;HUm, mclud1~g 
the Civil Court , will have continued JUriSdiCtion to deal With 
the same. · . · 

Held, that , in the instant case·, the sale deed having 
been challenged primarily as a voidable document or held 
to be voidable one, the suit or th.e appeal arising therefrom 
would not abate. · 

Gorakhnath Dubey v. Harinarain singh and others. (1 ), 
followed . . · · · 

Petition filed under section 151' of the .Code of Civil 
Procedure in the First Appeal by the defendants
appeilants to press. the claim that the suit as also the 
appeal abated under section 4 (c) ofthe Bihar Consoli
dation of Holdings and Prevention of Fragmentation Act, 
1956. 

The petition originally came up before a Division 
Bench comprised of B.P. Jha and S. Ali Ahmad, .JJ who 
referred it to a Full Bench. · 

On this referance. . 
Mr. Jagdish Pandey, and Mrs. lndu Bala Pandey for 

the aRpellants · . , . · 

Mr: Keshri Singh, and Mr. Mahesh Prasad for th~ 
respondents.. · . · 

S.S. ~a-ndhwalia, C.J . ·: The true import of th~~ 
somewhat. w1dely couched language of clause (c) of section , 
4 of the B1h~r Consolidation of Holdings .and Prevention of 
Fragmentat_1on Act, .1956, is the s jgnificant questio.n , which 
has necessitated th1s reference to the Full Bench. · . .• 

·(1) (1973) A.I.R . (S.C.) 2451 
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2. The plaintiff-respondents had instituted the . suit 
· ·giving rise to the present proceeding on the 1Oth February, 

'1965, for setting aside the sale deed dated the 18th of 
February, 1959, executed by Chaudhary Guptnath Singh, 
who was the Karta of the Hindu joint family, in favour of 
Respondents Nos. 2·to 17. Barring a wholly fragmentary and 
conventional avermet about the non-execution of the said 
deed, the primary claim for setting aside was sought to be 
rested on the basis of the absence of legal necessity, non
payment of any consideration, and lack of any bonafide in- . 
quiry, The further case setup was that Defendants Nos. 2 
and 17, by a fradulent device and undue influence, had ob
tained the deed in question from Chaudhary Guptnath.Singh, 
but the same had not been acted upon at all. 

/ 

3. Defendants Nos. 4 a.nd 17 strenuously contested 
the suit by filling a joint--written statement, .controverting all 
material averments in the plaint. However, the other 

. defendants, filed a joint written statement, supporting the 
case of the plaintiffs. 

. 4. On the pleadi~gs. of the parties, as many as 7 
ssues were framed, of which Issue Nos. 1 and 4 are relevant 
t9 the point and were in the following terms: 

· ' ·' "1 . Is the sale-deed dated 18.3.59 alleged to have 
been executed by Chaudhary Guptnath Singh in favour of 
Defendants 2 and 17. fraudulent and collusive, as alleged 
by plaintiffs. or. th~ same is for legal necessity and for 
consideration. as alleged by defendants 2 and 17 ?" 

· "4 . Whether the sale-.deed dated 18.3.59 was 
executed with consent. of family members of Guputnath singh 
and the same was for the benefit of the family of Guputnath 
.singh ?" · · . · 

. 5 . It is manifest from the above, and, equally so from 
the very exhaustive judgment of the trial court, that the 
,question of. non-execution of the sale deed by Chaudhary 
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Guptnath singh was not seriously rais!3d o.r .pressed and wa·s 
indeed in term·s abandoned by the platnttffs. The matter 
before the trial ·court was prP.ssed only With regard ·to t.he 
other grounds of cballenge on the points of :leg~l ne_cesstty, 
lack ()f consideration and.absence of bonaf tde t~qutry, etc. 

6. It is common ground that during the penden~y of 
the suit a notification under section 3 of the B thar 
Consolidation of Holding and Prevention of Fragmentation 
Act , 1956 (hereinafter referred to as the Act) , was issued on 
the 26th November, 1970, nor · is it in d ispute .that the 
agricultural land pertaining to the area in qu_estion came 
within the ambit of the said notification, However, no issue 
·of abatement under section 4 (c) of the Act was raised at all 
before the trial court. Consequent ly, more than a year later, 
on the 23rd .December, 1971 , tile su it was decreed and the 
impugned sale-deed was set aside , inter .alia, on the 

·following grounds:-__ ·· · · 

"On considerat ion · of · enti re ev idence ·and 
circumstances of the case . I hold that the ,sale-deed in 
question is not a fraudulent and· collusive sale-deed , as 
alleged by plaintiffs. but the same is not for le'gal 
necessities . I also hold that the sale deed is f or 
consideralion. I also hold ttiat the sale deed was not 

. e~ecuted ~ith consent of family members of Guputnalh 
Smgh. nor the same was for the benefit of the family of 
Guputnath Singh. I also hold that defendants have failed 
to Rrove that they had made honest and bonafide enquiry , 
about the existence of legal necessities for the sale of.. 
suit land .. " · -

The presen_t first appeal was preferred on 13th m~rch . 
1972. · Curtously e~ough, e~en at that stage, no· grot,Jnd 
whatsoever regarding the sutt having abated was taken on 
-behalf of t~e defe~dant-appellants , However, later, . on 
2. 7.1981. t_h1s guest ton of abatement was pointedly raised 
by . a pet1t1on ftlrd under section 151 of the code of civil 
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procedure, to press the claim that the title suit as also the 
present appeal stand abated under section 4 (c) of the Act. 

7 . .. This petition under section 151 of the Code of Civil 
Procedure originally came up before a Division Bench 
comprised of my learned Brothers B.P. Jha and S. Ali Ahmad, 
J.J. Reliance on behalf of the appellants before· them 
primarily was placed on Gorakhnath Oube - vs- Harinarain 
Singh and others (1 ). Noticing the ·obvious significance of 
the question and .the intri ;:acy of interpreting clause (c) of 
section 4 of the Act, couched as it is,. in terms of wide 
amplitude, the matter was referred for an authoritative 

'decision by ·the Full Bench. • · 

· 8. The 8iha·r Consolidation of Hold.ings and 
Pr'evention of Fragmentation Act came into force in 1956. 
The statute has undergone a structural change by a number 
of subsequent amendment-s, to which detailed re.ference is 
not necessary. As the exhaustive provisions of the 40 
sections of this Act would indicate, it was intended to be a 
self-contained code for the purpose of consolidation of all 
agricultural lands within the State. The bar· of Jurisdiction of 
Civil Courts under'section 37'of the Act would show that the 
Legislature clearly requires ·that with respect . to any matter 
for which a proceeding could or ought to have been taken 
under this Act, the same alone provides the forum , and, 
further, all decisions or orders, given or passed under this 

· Act, are immune from interfer.ence by t_he Civil Court. 

9. · Coming specifically now to section 4, it deserves. 
recalling that,· as originally enacted, its contents and e~en 
the caption, were entirely different from the pre·sent one, 
which were substituted by Act 27 of 1975, The provision, as 
its caption indicates, deals with the necessary legal and 
consequentia I effects which follow upon. a notification 

(1) (1973} A.I.R. (S.C.) 2451 : . 
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under section 3 ( 1) of the Act. . . 
It is unnecessary for our purpos·e to a_dvert to all ~he 

provisions of the exhaustive s~~tion ~- It ~uff1ces to ment1~n 
that vide clause (c) there of, 1t IS plamly mtended that With 
regard to all matters, a proceeding which can and ought to 
have been taken under this Act, and any proceeding pend
ing before any court or authority at any stage: would abate, 
with the neces·sary consequence of be1ng dec1ded under the 
Act. Since the controversy herein is entirely focussed under. 
section 4 (c) .of the Act, the same is quoted herein for facility 
of reference : · · · · 

Act .: 
Sec. 4: ~Hect of .notification under section 3 (1) of the 

' 

"upon the publication of the notification . under 
sub-section (1) of section 3 in the official gazette, the 
cons~guences. a~ hereinafter set forth, shall. subject to the · 
prov1s1ons of th1s Act, from the date specified in the 
notificat_ion till the close of the consolidation operations. 
ensue 1n the area to which the notification relates · 
namely- _ . ·. · 

· , (c) Every proceeding for the correction of records · 
<l:nd ev.ery .suit and proceeding in respect of declaration of 
r1ghts or mterest· II! any land lying in . the area or for 
de~laration or _adjudication of any other right in regard to 
wh1c~ pr_oc·eedmgs can or ought to be taken under this Act, 
pendmg before any court or authority, ·whether of the first 
mstance. or of appe~l, reference or revision, shall. on an 
order bemg passed m that behalf by the court or auth ·. -

1 before whom such o{ proceeding is pending, stand abat~~~ ;~ 
. _10. It is in_d~ed plain that . the language f ·h · 

prOVISIOn aforesaid IS cauched in terms of Widest am ~·t ~ e 
It is, therefore, capable of an equally wide P 1 u_ e. 
construction. However, it see·ms unnecessary t . ~angm_g 
the exercise of its interpretation because it a : 0 In ulge ln-

. . '. • ppears to me · 



VOL. LXIV] PATNA SERIES 647 

as covered by binding precedent, The controversy 
particularly before us is narrowed down by the authoritative 
observations of the final Court in Gorakhnath Dube's case 
(supra). To appreciate the true import and applicability of 
the said judgment, it may first be pointedly noticed that what 
has come for consideration be{ore their Lordships was the 
p r o v i s i o n, o f s e c t i o n 5 ( 2 ) ( a ) of t h e W t t a r P r a d e s h 
Consolidation of Holdings Act, 1954, wh ich was quoted in 
paragraph' 2 of the report. It is manifest therefrom that the 
provisions of clause (c) of section 4 of the Bihar Act and 
clause (a) of sub-section (2) of section 5 of the U.P. Act are 
in parimateria . Consequently, the observations of the final 
.court in the context of the U.P. Act would apply literally to 
the present case as well. Therein, whilst approving the ratio 
of Jag a rna th sh ukla -vs- Sit a Ram Pandey ( 1), their 
Lordships pointedly observed as follows :-

·- "We think that a distinction can be made between 
cases where a document is wholly or partially invalid so that 
it can be disregarded by any court or authority and one where 
it has to be act'ually set aside before it can.cease to have 
legal effect. An alienation made in excess of power transfer 
would be, to the extent of the excess of power. invalid. An 
adjudication on the effect of such a purported alienation 
would be necessarily implied iri the decision of a dispute 

- involving conflicting clairns to rights or interests in land w~ich 
are the subject ·matter of consolidation proceedings. The 
existance and quantOO'l of rights claimed or denied will have · 
to be de._clared by the consolidation authorities which would 

."be deemed to be invested with jurisdiction. by the 
necessary implication of their statutory powers to 
adjudicate upon such rights and interests in land. to declare 
such documents effective or ineffective. but where there is 
a document the legal effect of which can only be taken away 
by setting it aside or its cancellat ion, it could be urged that 

(1) (1969) A.L.J . 768. 
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. 
the consolidation -authorities have no power to cancel the· 
deed, and therefore. it must be held to be binding on them 
so long as it is not cancelled by a court having the power to 
cancel the deed, and, therefore . it must be held to be 
binding on. them so long as it is not cancelled by a court 

. having the ppwer to cancel it." - · 

·f1 . Now it seems to be plain that the m.eaningful 
distinction drawn by their Lordships and the observatior.s in 
this context are attracted to and can fit in only tojcases were 
the suit is rested wholly 'or prirnerily on the basi·s of_ a 
dbcument or deed of transfer, etc. It is only where the issue 
turns on such a deed or. document that the observations of 
the final cou rt come to p lay, and, consequently, in a 
converse case, where the proceeding or the declaration 
sought does not necessarily flow from a _single document, 
the ratio of Gorakhnath Dubey's case (supra) would not be 
.applicable. In such a case the matter has to be construed in 
the light of the language of clause (c). only.. . . . 

12. Now applying the ratio of Gorakbnath Dubey's 
case to the case where the issue rests solely or primarily on 
the challenge to a PCl;rticular document or deed, the 
resultant consequence .ts that if the .said document is vo id 
ab initio then necess·arily the proceed ing wi ll abate and the 
matter would come. squarely within the jurisdiction of the 
consolidation authorities. However, if such a document is 
only voi?able in nature and is sought to be voided by one of 
the partres on any gro~nd, _then the court has to adjudicate . 
upon the same an~ s·et rt asrde, and therefore , no abatement 
of su~h. a procee~rng would f~llow a.nd.the forum , including 
the Crvrl Court, wr." have contrnued JUrtsdiction to deal with\ 
the same. · · . . . . . 

13. Mr. Jagdish Pandey, learned counsel fo.r the 
·app~ll~nts~ some what ten~ous!y and.vainly had attem'pted 
to ~rstrngursh the observatrons 1~ ~orakhnath Dube:s case. 

·' 
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However, the argument was one of desperation and nothing 
meaningful could be pointed out which could possibly take 
the present case out . of· the sweep and ambit of those 
observations.· Equally vainly, learned counsel relied on a 
single Judge decision of this-court in -Tarkeshwar Upadhayay 
-vs- Mahesh Thakur and others ( 1 ). A close perusal of the 
same would indicate that after reference to Gorakhnath 
Dubey's case, the learned single Judge expressly held in 
paragrapl18 of the report that the document in the said case 
having been executed by a person of unsound r:. : :-~d was 
plainly void and inevit~bly the proceeding in the Civil Court 
would, therefore, abate and fall within the jurisdiction of the 
consolidation authorities . Reference was also made by 
learned counsel to Bijali Thakur -vs- Rameshwar Thakur (2) 
and Banshi Bhagat -vs- Kishun Bhagat (3) .. which equally 
are of no relevance. As has be·en noticed above, the ratio in 
Gorakhnath Dubey's case (supra) is attracted only in a case 
founded entirely on a transfer document. .it would appear that 
no such situation or issue arose in any one of the abqve 
cases, far from the same being considered or adjudicated 
upqn. · · · 

' , 14. To conciude, following the ration · Gorakhnath 
Dubey's :case (supra). it -is held that under section 4 (c) of 
the Act, all cases where the lis is rested wholly on a 
document or transfer deed, the proceeding would abate, if 
such document is void, but no such abatement would result, 

·.if the same is voidable and has to be set aside by the court 
·after.adjudica.tion. . · · 

· 15. We are mindful of the intricacy and the difficulty 
that the aforesaid enunciation may pose in actual practice. 

· . . (1) (1982) B.B.C.J. 114 

:(2) {1977) B.B.C.J: 701 . 

(3) (1981) A.I.R. (Pat) 304 .. 
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yet th-e ·distinctio~ betwixt a void ~nd _a voidable docume~t 
is well known in law, though the l1n~ IS not easy to draw_,m . 
marginal cases, but, in view o_f the d1~tu~ of t_he1r Lordships 
the same has to be necessanly applied m th1s context. 

· 16. In fairness to Mr. Keshari Singh, learned counsel 
for the respondents , we must notice his argument, that where · 
the challenge to the d()cument is raised both on the grc;>Unds 
of the same being .void and, in any case in the alternative as . 
voidable, then the matter cannot be separated and the co\,Jrt 
must proceed with the inquiry .. Even in such a situation , the 
proceeding could, therefore, .not 'abate, because the 
composite lis still under adjudication cannot be separated, 
In sum, the stand taken is that in cases of a composite 
challenge to the document on the ground of the same being 
·void or voidable still the proceeding must continue and no 
abatement should follow. It is now unnecessary. to pronounce 
on this somewhat refreshing alternative aspect, because of 
the firm conclusion I have arrived at herein, that the basic 
challenge to the sale-deed in the present case was on the 
ground of the absence of lega). necessity,·consideration and 
lack of in_quiry, et~, a~d. t_h~refore, about its voidability and , 
not th?t 1t was vo1.d SimpliCiter. On that finding , there is no . 
occa~10~ to cons1der any further alternative hypothetical 
submiSSIOn. . . 

·. i?. Now, vi_ewin~ the matter in the light of the 
aforesa1~ CO!}Cius1ons, 1t _seems that the sate·-deed was a 
sale pr1mar1ly as. a vo !dabiF; document. At the ver · 
threshold s~age of the su1t not even an issue was clai ~ 
by the part1es or framed by the court with regard t me 
question of the doc~m·ent having been execut 0 any 
Chaudhary Gupt~ath S1ngh. As noticed earlier th · ed _by 
of its non-execl!t1on seems to have not been' r . . e question 
or, apparently g1ven up, a_nd, at the present stagals~d at all, 
afterthought. The part1es went to trial .. e·

1
1s a mere 

· . . ma1ny on the 
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quest ion of the absence· of the legal necessity or of 
considaration, etc., for the purpose of avoiding the document 
and led evidence therein. It was on the ground of the 
absence of legal necessity that the cou.rt found and sale- . 
deed to be voidable , and, therefore , set it aside. It 
necessarily follows that herein the docum~nt in dispute was . 
and has been held to be a voidable one. plainly enough, 
the appellants prayer herein cannot succeed., in view of the 
dictum in Gorakhnath Dubey's case (supra). it must be held . 
that. the original suit herein would not abate, nor the appeal 
. arising therefrom. This petition under section 151 of the Code 
of Civil ·Procedu.re is here by dismissed. The first appeal 
would now go back to" the Division Bench for decision on 
merits. There will be no order as to cost·s. 

B. P. Jho, J. 

S. Ali Ahmad, J . 

S. P.J . . 

I agree 

I agree ' · 

Order according ly 
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CIVIL WRIT JURISDICTION 

Before S.K. Jha and A. K. Sinha ·' ~J . 

. - . 1984 ' 

November, 7 

Baldeo Chaudhary: 

v. ' . 
The State of Bihar and another. 

[VOL. LXIV 

. Motor Vehicles Act, 1939 (Act IV' of 1939). Chapter IV, 
sections 47·to·68-- provisions of- whether attracted in case 
of Inter -regional permits- grant of temporary I permanent 
perm its on Inter- r~gional Routes- fixing the number of 
services by the Regional Transport Authority- se'Ction 47(3) 
, provisions of - whether available in the case of Inter
regional routes derermination of th.e number of services for 
the Inter-regional routes by agreement with the ·other 
Regionai~Teransport Authorities· concerned, whether 
necessary subsequent concurrence, whether would 
validate the grant of permits .. 

In the case o_f inter- reglonal permits. under section 
63 of the Motor Veh tcles A~t. 1939, a p~rmit granted by the 
Regional Transp?rt _Authortty of one r~Qton shall not be valid 
in any other regton unless the p~rmtt ts counter-s.igned by 
the Regional Transport Authortty of that other region . 
section .63 (3) ~f the ·Act makes the p~o..-~·ision of chapter- IV 
applicable relattng to the grant, revo·cation and suspension 

· . ·.civil writ jAuri1~d1ictio2n2c6asedN2o2. 4771 of 1983 . In the matter of an 
applicatiOn under r tc es . an 7 ~f the Co~stitution of India. . 
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of permits and to the grant, revocation and suspension of 
counter-singnature of permits. Sections 47 to 68, which 
occur in · chapter IV are, the~efore, attracted in case of. 
Inter-regional permits. The nuniber of services in the region 
can, of course be fixed by the Regional Transport Authority 
but they will be for the regiori only as envisaged by section 

. 47 (3) of the Act. Provisions of section 47 (3) of the Act will 
not be ·available to the- Regional Transport Authority for 
fixing the numher of vacancies on Inter- regionai .Routes as 
it in inl,{olved extra .territorial jurisdiction and the only way 
by whi.c.h such numher of vacancies could be fixed was by a 
reciprocal agreement between the two concerned Regional 
Transport Authorities. The number of services for the 
lnter-regio,nal ·outes has to be determined by agreement 
before granting u-.s permits and not after. 

Held,· therefore;· that the respondent no. 2 (The 
Darbhanga Regional Transport Authority) in granting 
permanent permits· on . lnter-·regional Routes without 
determining the number of services by an agreement with 
the other Regional Transport Authorities through whose 
Jurisdiction the lnter-reg1onal Routes pass and in_g•anting 
temporary .perm·its on Inter-regional Routes witho,Jt there 
-t;>eing concurrence of the other regional Transport 
Authorities concerned has acted . against the· provisions of · 
the law and hence such perm its of Inter-regional Routhes, 

. as have been granted (ei.ther permanent or temporary.) by 
resolution dated 16.11.83 are in-operative. 

Held, further, that even subsequent concurrence from 
the concerned ot~er regional Transport Authorities would not 
validate the grant of the temporary/permanent permits on 
Inter-regional Routes. 

Application by the objector . 

. The facts of the case material to this report are set 
out in the judgment of A. K.Sinha, J. · · 
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. M ·. Basudeva Prasad, J.N.P. Sinha , Kar11na Nidhan 
Keshav. Maheshwardhari D.wivedi and Mukul S~nha for the 
petitioner 

M •. J.P. Shukla, G. P II and S.C. Jha, J. C .. to G. P. II for 
t~e respondents. · · · 

A. K. Sinha, J. By ~his writ ap.plication under Articies · 
226 and 227 of the Constitution of India, the Writ Pet itioner 
has prayed for issuance of an appropriate writ , order or 
direction prohibiting and restraining the respondent. no.2 

.. (The Darbhanga Regional Transport Authority)(hereinafter 
referred to as D.R.T.A) from illegally assuming jurisdiction 
of other Regional Transport ~uthori.t ies and arbitrarily 
issuing temporary/permanent permits on Inter-regional 
Route without determining the number of services on the 
Inter-regional Routes by agreement of the Regional 
Transport Authorities concerned. The writ petitioner has also 
prayed for proh ibiting the respondent no.2 (O.R.T.A.) from 
issuing any temporary/permanent permits on Inter-regional 
Routes in contravention of the Schemes approved under 
section 68D of the Motors/Vehicles Act (hereinafter referred 
to as 'the Act'), which , according to the petitioner, had the 
force of law. The writ petitioner, in his r~ply to the counter 
affidayit (filed on beh.alf of the respondents) als<? prayed for 
quashmg the re~olut1o·n dated 16-11-1983 and has. prayed 
that th1s resolut1on be deelared as void· and non est. This 
resolution dated 16-1'1-83 was passed after· issuance of 
notice to the respondents by this Court on 11-10-83 to·show 
cause as to why ~he writ petition should not be admitted This 
meeting .. acco~dmg to the petitioner, was held for gra~ting 
th~ perm1.ts ~h1ch were al.ready under challenge in the main 
wnt appl1cat1on. Accordmg to the petitioner his coun 

1
-

appeared on 16-11-83 before the respondent no 2 sed 
objected to the grant of lnt~r regional permits which w~~e 
already und~r challenge tn the writ petition and had 
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submitted that the respondent n9.2(D.R.T.A) had no 
jurisdiction to grant permits in the absence of agreement for 
the grant of permanent permits and in absence of 
concurrence for the grant of"temporary permits on the Inter
regional Routes; more so in violation of the. Scheme 
approved under section 680 of the Act. According to the 
petitioner, the respondent no.2(D.R.T.A) proceeded with the 
meeting on 16-11-83 and granted the permits malafide, 
inspite of the objection raise.d by the petitioner and also for 
extraneous reasons. 

. 2.· According to. the petitioner, even though in the 
meeting dated 14-9-83 the number of proposed vacancies 
o·n the routes · Kusheshwar Asthan to Muzaffarpur, 
Madhawapur to Muzaffarpur and Harlakhi to Muzaffarpur was 
only 5 being in items no.3, 7 and 8 for which number the 
agreement was sought for from the North Bihar Regional 
Transport Authority which was not accorded, Yet in the 
meeting dated 16-11-1983, according to the petitioner, the 
respondent granted 7 permits on ' the route Kusheshwar 
Asthan to Muzaffarpur, 9 permits on the route Madhawapur 
to Muzaffarpur and 6 permits on the route Harlakhi to 
Muzaffarpur-even more than · what was proposed in the 
meeting dated 14-9-1983 for agreement from North Bihar 
.Regional Transport Authority. The respondent no. 2 on 
16-11-1983 also granted permits for Inter-regional routes to · 
6 persons though their applications were received without 
any advertisement. The respondent no.2 also extended 5 
permits making them Inter-regional permits without any 
consent and concurrence of the other Authorities which, . 
according to the petitioner, amounted to granting fresh · 
permanent permits on lnter-.regional Routes . According to 
the petitioner, on 16-11-1983, a supplementary agenda was 
further introduced for the grant of temporary permits on 16 
routes out of which 11 routes were Inter-regional Routes and· 
permits for those routes were also granted without any 
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concurrence or con'sent of the other regional· Transpo:t 
Authorities (a copy of the agenda dated 16-11-1983 IS 
marked Annexure 14 to the writ petition) . -· · 

3. Thus, accoriding to· the petitioner by resolution 
dated 16-11-1983, 51 persons were ordered to 'be granted 
permanent permits arid 11 temp<?rary permits on di1ferent · 
Inter-regional Routes. This resolut1on was passed dunng the 
pendency of the writ application in · this 9oLirt and, the 
petittoner., . as alreadx stated· apove, has also prayed for 
quashing this resolutton and has prayed for declanng the 
same as void and non-est. _ · · 

4. Th.e main question for determination in the instant 
writ application is whether the Regional Transport 
Authority, Darbhanga (Respondent no.2) was entitled in law ; 
to issue any femporary/permanent permit on any Inter
regional Route without determining the number of services 
for the Inter-regional Routes by agreement for permanent 
permits and concurrence for temporary permits of the other 
Region a,! Transport Authorities through · whose jurisdiction 
the Inter-regional l:loutes pass. The next question to be 
considered ih the instant case is whether in the absence of 
determi~ation of the number of services. on Inter-regional 
Routes 1n agreement with the regional Transport Authorities 
conc.er~ed, does a particular tempora,ry_ need as prescribed 
by sect1on 62(1){a)(c) of the Act, legally entitles o :R.T.A. 
(re~pondent no.2) to grant temporary permit on the Inter- . 
reg1onal Routes.· _ · . -\ . _ _ 

5. In fact , the questions arising in the instant case, 
as referred to above, are inter- linked and are answered 
hereinafter. 

. . ·6. In <?r~er to ariswer·the poi,nts involved in the 
. 1nstant case, 1t IS necessary to state. some relevant facts. · 

7. The writ petitioner in paragraph 24 of .the writ · 
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petition asserted that the portion of the route 
Darbhanga-Muzaffarpur falling on those routes, there were 
90 services of B.S.R.T.C. and 70 of the private operators.By 
adding 5 services for each of the routes there was going to 
be further addition of 45 services on this portion of the 
routes-even then, according to the writ petitioner, the 
D.R.T.A. unilaterally and illegally created 5 vacancies for 
each of these routes. The petitioner's further case was that 
on other Regional Routes vacancies were created in 
accordance with the number of applicants for Inter-regional 
Routes even though there was no agreement or vacancies 
.created after following the provisions of section 63 of the 
Act (the words have been underlined by _me for emphasis) . 

8. On 14-10-1982, the respondent no.2(D.R.T.A) 
invited applicat.ions for grant of permanent permits for 71 
routes by its Memo No. 481 dated 14-10-82. The number of · 
vacancies for the grant of such permanent permits, as 
required under section 47(3) of the Act was stipulated to be 
determined at the time of consideratirn of the grant of 
permits. This notification was duly pL'~>;,~;hed in ·th.e local 
News-papers as required u.nder the ~,ct (a copy of this 
notification has been marked as Annexure-1 to the writ 
application). Out of the aforesaid 71 routes notified for the 
grant of permanent permits 17 routes were lnter-regior..al 
Routes falling within the region of D. R. T.A. and N.orth Bihar · 
Regional Transport Authority, Muzaffarpur, being serial 
nos.8,9, 19,24,to 29,32,36 to 39,41 ,45,51 and 53 of the 

·aforesaid notification .. On 23rd of December, 1982, further 
·applications were invited by the respondent no.2 for grant 
of permanent permits on 66 more routes out of which 2 routes 
were Inter-regional, namely, 81. nos.24·and 58(a copy of the 
Memo No. 607 dated 23-12-82 has been marked as 
Annexure-2 to the writ application). -

9. In response to the notifications, as contained in 
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·Annexures 1 and 2 above, large-number of applicati~ns were 
received by the respondent which were published rn a local 
News-.paper "PRADEEP" on 8th of April, 1983, unde.r 
section 57(3) of the Act. · · 

. 1 o. According to the writ. petitioner, as the grant of 
permits for the Inter-regional Routes was going .to be. "!lade 
without following the procedures of law! .the wr1t petttlo~er 
filed an objection on 15-6-1983 on wh1ch date a meetrng. 
was to be held (copy of the objection !iled ~y t~e writ 
petitioner is marked Annexure-3 to the wr1t appl1cat1on). In · 

. short, the objection was that permits (temporary or 
· 'permaneht ) on Inter-regional Routes could not be granted 

without determining the number of services by agreement. 
However, the meeting of the regional Transport Authorities 
was adjourned to 2-7-83 and on 2· 7:83 the w.rit petitioner 
again made specific and categorical objection to the grant 
of any permanent permit for the routes connecting 

· . Muzaffarpur-Darbhanga and gave a list of 8 such routes and 
objected to the jurisdiction of the Regional .Transport 
Authority for granting any further permit without complying 

. the provisions of the Act, viz ., without determining the 
numbe_r o~ v~~anci~s for the.grant of permits Accoriding to 
t~e- wnt pet1t1oner, 1he Regtonal Transport Authority was 
gtvmg a complete go-by to the provisions of law and was 
acting ~ithout jurisdiction (the copy of the objectiion dated 
2-7:83 ts marked Annex~re-4 to the writ application). r . · 

; , 11 . ·Objections as raised by the writ petitioner ~and 
as referred .to above) the R. T.A. ir;. the meeting dated 2-7-83 
relating to Inter-regional permits, in Agenda no.21, decided 
to gran,t permanent permits to all such operators who were 
operatmg on the lnter-r~gional permits on temporary oasis 
and t~ereafter. for ~reatmg the vacanciee it was decided to 
enqu1re from the B1har State Road Transport Corporation as 
well as from the concerned Regional Authorities. 
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12. In furtherance of the resolution dated 2-7-83, the 
respondent no.2 sent a letter on 164 7-83 to the North Bihar 
Regional Transport Authority, M'uzaffarpur, and also to the 
South Bihar Regional Authority, Patna, asking for the 
information as to how m~ny services were being operated 

. by them on the relevant routes (the copy of this letter dated 
16-7-83 is marked as Annexure-6 to the writ application). 
Thereafter, it is relevant to state that on 3rd of September, 
1983, the Chairman, D.R.T.A. requested the State Transport 

. Authority, Bihar, Patna, as also the North Bihar Regional 
Tranaport Authority, Muzaffarpur, not to grant any further 
pe·rmit for the various lnter~regional Routes extending to the 
region of Darbhanga Regional Transport Authority, as they · 
.were already over crowded on those routes ( the copy of 
this letter is marked as Annexure-7 to the writ application) . 
'It is more surprising that though the respondents requested 
the State Transport Authority, Bihar, Patna, and the North 
Bihar Regional fransport Authority, Muzaffarpur, not to grant 

. any further permit for the routes mention~d in the letter dated 
3-9-83, still on 6th of September, 1983 (i.e. only three days 
after) ·6 applications for the grant of permanent permits for 
those very routes were sent suo motu for public;:1tion even 
though such applications were rece'ived without any 
advertisement and. were liable to be rejected by the 
Authority under proviso to sub-section {3) of section 57 of 
the Act {copy of the Letter dated 6-9-83 is marked · 
annexure-8 to the writ application). · · · 

. · 13. According to the petitioner, in the meeting dated 
14-9-83, respondent no.2 again proceeded to consider the 
applications which were .before it in the Agenda dated 
15-6-83 and 2-7-83. The petitioner again objected to the 
grant .of any permit'on lnter,-regional Routes in the absence 
of an agreement about the number of vacancies on those 
routes.The D.R.T.A. despite the ·objection declared 
unilaterally 5 vacancies on all such routes which were 
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connecting Darbhanga and Muza!farpur. Even though, as 
stated earlier, a request was sent m the letter dated 3·9-~3 
to the State Transport Authority not to grant .further per~1ts 
a supplementary agenda was introduced In the rneetmg 

· dated 14~9-83 proposing grant of temporary perm1ts to. 20 
applicants - all for temporary lnter-reg1on.al perm1ts . 
According to the petitioner, all .the 20 applicants were 
granted temporary permits without complying wit~ the 
provisions of section 63(4) of the Act and ~lso Without 
assigning any reason for the same . (a copy of the 
proceeding dated 14-9-83 is marked Annexure -10 to the writ 

. application). , . 
. 14. The re.spondents filed a counter affidavit·. The main 
stand of the respondents was that the Authority was fully 
entitled in law to issue any temporary or permanent perm1t 
on any Regional on Inter-Regional route under section 45 of 
the Act. According to the respondents only the numbe·r of 
services was to be determined by agreement for perm anent 

· permits and concurrence for temporary permits granted on 
Inter-State Route, as provided under section 63 ofthe Act. 
The respondents in their supplementary counter took the step 
that the permits were granted in accordance with the 
provisions under the Act and there was no order of 

. prohibition passed by this Court, but the respondents a't the 
same ti~e, stated that the D. R. T.A. (respondent no.2) after 
the rece1pt of the or~er of the High Court on 10-12-1983 had 

·.sought for the pnor concurrence from the concerned 
Authorities and during the pendency of the concurrence of 
the other Transport Authorities, the issuance of the permits 
on Inter-regional Routes was being held up. . 1 . 

. -. 15. According to the respondents the object of 
section 63 (4) of the A~t was served whe~ the tern porary 
stage camage perm1ts ar.e. counter-singned by the 
con~erned .Transport Authont1e~ under the provisions of 
sect_ron 63{r). The respondents, 1n reply to the violation of 
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the Scheme approved under section 680 of the Act, stated 
that there was no violation of the scheme in. the instant case. 
According to the respondents permanent and temporary 
·stage carriage permits on Regional or Inter- regional Routes 
are granted by the Authority under the direction of the 
Government of Bihar, Transport Department's notification 
no.825 dated 10-6-81 , which is a delegated power of the 
State Govt. under the provisions of section 68E(2) of the Act. 

16. It is relevant to state here that the writ petitioner, 
in his reply to the counter affidavit, annexed the notification 
dated 10-6-81 as Annexu re-1

1
6. 

17. It is well settled that a limit has been fixed under 
section 47(3) of the Act by the Regional Transport Authority 
and thereafter if .the said Authority proceeds to consider 

. application for permits under section 48, read with section 
57, the Regional Transport Authority must confine the number 
of perm its issued by it within those limits. And it is not open 
to issue permits beyond ·the limits so fixed under that 
section . Though it is true that the Regional Transport 
Authority can revise the general order passed by it under 
sectio.n 47(3) of the Act, this revision is a separate power in 
the Authority and is a power arising when it i.s dealing with 
the individ_ual permits . 

. 18. It is .also well settled that when a new route is 
advertised for the first time and advertisement is issued 
calling for applications for such a new route specifying the 
number of vacancies for it, it is reasonable to infer that when 
the number of vacancies was specified that shows that limit 
which must ha.ve been decided upon by the Regional 
Transport .Authority ~:J/s 47(3) of the Act. It is also well 
settled that where the advertisement is with respect to an 
old route, the fact that the advertisement mentions a 
particular number of vacancies would not necessarily mean 
that that was the number .fixed u/s 47(3) of the Act as the . ~ . . . 
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number fixed may be much mor~ and there .may be only few 
vacancies because a few perm1ts had e.xp1red. 

19. Section 47(3) of the Act relates to a Regional 
Transport Authority limiting the number of stage car~iages 
for which stage carriage permits may be gran~~d m the 
region or in any specified area or o~ any spec1f1ed rou~e 
within the region. In other words, section 47(3) of the Act IS 
confined in its operation ~n or within the region. · 

20. 1n the case of Inter-regional permits, an 
application under section 45 of the Act has to be made to 

- the Regional Transport Authority of the region in which the 
major portion of the proposed route or area lies and in case 
the portion of the proposed route or area in each of the 
regions is approximately equal to the Regional Transport 
Authority o.f the region in which it is proposed to .keep the 
vehicle or vehicles. Then under Section 63 of the Act a 
permit granted ·by the Regional Transport Authority of one 
region shall not be valid in any other region ·unless the 
permit' is counter-signed by the Regional Transport 
Authority of that other region. Section 63(3) of the Act makes 
the revision of Chapter-IV applicable relating to the grant, 
revocation · ar)d suspension of permits and to the grant, · 
revocation and suspension of c·ounter-signature of permits._ 
The result is that sections 47 to 68, wh-ich occur in 
Chapter-IV,.are, therefore, attracted in case of Inter- regional 
permits. In view,of the fact that section 47(3) of the Act is 
rastricted in its field in or within the region, the provision's in 
terms do not become applicable to Inter-regional permits. 
Section 68 of the Act contemplates rules and conditions. 
subject to which and the extent to which a permit shall be 
valid in another region within the State without counter 
signature. The learned counsel for the respondents has not 
shown any rule to that effect. . · . 

'21. Thus,· I hold that the .relevant Authorities in the two 
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regions are to· ensure agreement and act in concert as the 
case may be. The number of sarvices in the region can, of 
course, be fixed by the Regional Transport Authority but they 
will be for the region only. I have already held above that 
sections 4·7 to 68 which occur in Chapter-IV are attracted in 
case of Inter-regional permits. On a harmonious reading of 
the sections occurring in Chapter- IV of the Act, I further hold 

· that the n.umber of services for the Inter-regional routes 
beyond the frontier of the region will have to be determined 
by agreement. 

22. In the instant case permits (temporary/ 
permanent)on Inter- regional Routes have been granted by 
the respondents without there being an agreement with the 
other Regional Transport Authorities. As already stated 
above, the respondents stand in their counter affidavit is that , 
concurrence has been· sought for from the concerned 
Authorities and during the pendency of the concurrence of 
the other Transport Authorities the issuance of the pe~mits 
·on Inter-regional Routes was held up. In other words, 
according to the respondents, even subsequent concurrence 
from the concerned other Transport Authorities would 
validate the grant of the permits on Inter-regional Routes. In 
my opinion, such a stand taken on behalf of the 

· respondents is not valid and correct . in ·Ia~. Though it will 
bear repetition, I have already held above that the relevant 
Authorities of the two regions are to ensure agreement and 
act in concert and the number of services for Inter-regional 
Routes beyond -the frontier of the region have to be 
determined by agreement- which, in the instant case, has 
not been done. ' 

. 23. Though, it is true that a Regional Transport 
Authority of one region may issue a temporary permit under 
clause (a) or clause (c) of sub-section(1) of section 62 to be 
valid in another region, I hold that this power with the 

· Regional Transport Authority of one region to issue a 
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temporary permit on the. lnt~r- regio~al Rout~s is 
circumscribed by clause( 4) of sect1on 63, whtch necessitates 
concurrence of the Regional Transport Authority of that other 
region either given generally or for the particular occasion . 
In my opinion, the subsequent concurrence. of the other 
Regional Athority concerned would not vali~ate the grant of 
even the temporary permit by ·one regional Transport 
Authority on the Inter-regional routes. In the instant case a 
perusal of Annexure-6, letter sent by respondent 
n'o.2(D .R.T.A .) dated 16-7-83 would show that no 

· concurrence as contemplated under section 63(4) of the Act 
was asked for either from the North Bihar Regional 
Transport Authority, Muzaffarpur, or from the South Bihar 
Regional Transport Authority; Patna, for the grant of any 

:temp·orary permit. It further shows tha.t there was no proposal 
'as to what number of permits the respondent no.2(D.R.T.A.) 

·;was proposing to grant, and as such no proposal was made 
·regarding the number of services for an agreement between . 
' the two Regional Transport Authorities as contemplated un-

.. der section 68 of the Act. Provisions of section 47(3) of the 
-:Act were not available to the respondent no.2(D.R.T.A.) for 
:.fixing the number of vacancies on· Inter-regional Routes as 
'jt- involved extra territorial jurisdiction and the only way by 
, ~hi.ch . such number of vacancies could be fixed was by a. 
rectprocal agreement between the two -concerned Regional. 

; ~ran sport Authorities. · 

i r~ ' · 24. Th~ respondents also took the stand that ther e had 
.been no violation of the Scheme approved under section 
·680 of the Act and relied ·upon the Notification No.S.0.825 
dated 10-6-81 . This·Notification dated 1 0-6-81 is marked as 

.Annexure-16 in reply to the counter affidavit). The State 
'Government by this Notification amended clause ( 1) of the . 
1Notification NoS.0.294 dated 19th March 1981' and the 
'·amendment as given in Annexure-16 was as follows :·-
L) · t. ' ' • 

. "(1) The Transport authority may permit private buses 
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• I 
to pass through or traverse stretches of notified routes meant 
for exclusive plying of State Transport undertaking to the 
maximum extent of 40 (forty) kilometer with a view to 
connect the services with their natural termini in the public 
interest provided that either the starting or terminating point 
falls on the notified route. Tt~e buses of the private 
operators also pick-up or drop the passengers on the 

· notified portions of the routes but only for journey original 
. from or terminating at places which do not lie on the route 

notified for exclusive operation of the State Transport 
undertaking." 

,25. Thus, it seems that by notification dated 10-6-81 
the State Government further modified the approved Scheme 
under section 68E"(2} of the Act. A perusal of this 
notification shows that this notification ·authorised the 
Transport Authorities to grant permits to private operators in 
appropriate cases allowing them to traverse the notified 
routes upto a distance of 40 kilometer only with a view to 
connect their services with their natural termini. This, in my 
opinion, only means that the ~emption was not meant for 
grant of a fresh permit and, therefore, in granting temporary/ 
permanent on Inter-regional Routes, the respondents could 
not take shelter under the notification dated ·1 0-6-81 . . . · 

26. The number of servic'es for the Inter-regional 
routes has to be determined by agreement before granting 

. the permits and not after. It would be, in my opi~ion, putting 
the\ cart before the horse if the question of agreement 
relating to number of services for Inter-regional routes is 
considered after the actual grant of the permit. · 

27. Thus, I hold that the respondent no. 2(D.R.T.A) in 
grant ing permanent permits on Inter-regional Routes 
without de~ermining the number of services by an agreement 
with the other Regional Transport Authorities concerned and 
in granting temporary permits on Inter-regional Routes. 
without there being concurrence of the other Regional 
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Transport Authorites concerned ha§ ~Gf~d aga inst the 
provisions of the law and hence §!-!Gh permits· on Inter

. regional Routes, as have been gr~nt€!d(either permanent or 
temporary) by resolution dated 16-1 h83, a:re inoperative. 

28. l'his application is accordingly allowed and the re 
spondents are directed to proceed in accordance with law 
and in consonance with the directions and observations 
made above. However, there will be no order as to costs. 

S. K. Jha, J. 

S.P.J. -

I agree 

Appiication allowed 
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TAX CASE 

Before Uday.Sinha and Nazir Ahmad, JJ. 

1984 . 

November, 8 

c ·ommissioner of Income-tax, Bihar, Patna. • 

v. 

667 

M/s Bihar State Agro Industries Development Corporation, 
Patna. 

Taxation- interest on hire purchase - how to be 
assessec;l - amount due to the assessee fro!"Q purchasers 
shown as interest accrued during accounting year assessee 

·crediting part of the interest to hire purchase interest 
suspense account and taking part thereof into profit and loss 
account- assessee, Whether following mercantile system 
or cash system of accouting- tax, whether to be assessed 
on whole or part of the interest. . 

Where· a · sum of As . 15 lacs and odd due to the 
assessee from purchasers had been shown as interest 
accrued to it during the accounting year and the assessee 
credited it ·in part to the hire-purchase int~rest suspense 
account and a small part thereof was taken intp profit and 
loss acc.ourit; 

Held, that the assessee was following mercantile 

'Taxation Case No. 38 of 1976. Re:-Statement of the case by the 
-Income Tal( Appellate Tribunal, Patna Bench 'B' Patna in the matter of 
assessment of Income Tax on M/s Bihar State Agro Industries 
Corporation ltd. Patna for the assessment year 1969-70. · 
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. system of accounting ·on the basis. of accrua.l and not on 
realisation basis and as such the ent1re sum wh1ch had fallen 
due from the hire purchase instalments was to be taken as 
the in come of the assessee and the Tribunal was not 
justified in holding that the interest on hire-purchase was to 
be assessed on realisation basis. . . 

Co-mmissioner of Income-tax. Madras v. K. R. M. T. T. 
Thiagaraja Chetty & Company (1 ). . 

S.C.Morvi Industries Ltd. v. C. /. T.(2) 
James Finlay & Co. _v. Commissioner of lncome-tax.(3) 

State Bank of Travancore v. ·commissioner of 
Income-tax .. Kerala(4)- relied on . 

Reference under section 256 (1) of the Income·- tax 
Apt, 1961. . · . 

· The facts of the case material to this report are set 
out in the judgment of Uday Sinha, J. ; . 

. Messrs B.P. Rajgarhia (S.C./. T.D.) and S. K. Sharan 
(J.C. to S.C./. T.D.). for the petitioner · 

Messrs Kashi Nath .fain and G. C. · Bharuka fo·r the 
opposits party. . · . . · 

Uday Sinha, J: In this reference und.er section 256(1 f 
of the Income - tax Act, 1961, the followmg question has 
been referred to this Court: . 

· "Wheth~r on the facts and in the circumstances of 
the case •. the Tnbunal was correct in holding that ·I he in teres! 
on t.he ~1re purchase was to be assessed on the basis of 
realisation and not on the accrual basis?" .. 

2. This reference relates to assessment year 1969-70. 

(1) 241.T.R. 525 (2) 82 I.T.R. 835 

(3) . 1~71.T.R . 693r . (4) 110 I.T.R. 336 
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The facts, in brief, are that the assesses is a Government 
Corporation. It sells tractors and other agricultural 
implements on cash payment basis as also hire-purchase 
basis. In respect of sales effected on hire-purchase basis 
the buyers are liable to pay interest on the price remaining 
due. In regard to the interest which fell due during the year 
ending 3·1 st March, 1969, the assessee credited it in part to 
the hire-purchase" in terest suspense account. A small part 
thereof was taken into profit and loss account. The total 
interest, which had fallen due in the year in question, was 
Rs.16,65,327/-.0ut of that sum Rs.71 ,820/- was credited by 

· the assessee in the profit and loss account . and Rs . 
15,93,703/- .was transferred ·to hire-purchase 'Interest 

-suspense accot,Jnt '. According to the assessee a sum of Rs. 
71,820/-, which had been transferred to the profit and loss 

· account, was the only sum which had actually been raceived 
by the assessee during the assessement year. Upon these 
facts the assessee claimed that it. was following cash 
system of accounting and, there fore, the sum of Rs.71 ,820/ 
- alone was liable to be added to the taxable figure. The · 
Income-tax officer was, however, of the view that the system 
of accounting and, therefore, the entire sum which had fallen -
due from the hire-purchase instalments was to be taken as 
the income of assessee. He, therefore, included the amount 
sh.own in hire- purchase interest account as the total income 
of th'e assessee. The assessee being aggrieved, appealed 
to ·the Appellate Assistant Commisioner (hereinatter called 
A.A.C.) The A.A .C. in regard to the . interest suspense 
account held that the assessee had to be assessed on 
acmroal basis and not on realiation basis. He thus 
concurred with the view of the Income-tax Officer. 

3. The assesse·e being agrieved by the order of the 
A,.A.C. in regard .to his verdict on the interest suspense 
account filed appeal to the Tribunal. The Tribunal found that 
the similar question had .been concidered by it in the 
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prceeding year and in that year also the_ hire-pur?tiase 
interest suspense account had not b_een mclud_ed m the 
total taxable income. The Tribunal , as 1n. the prev1ous year, 
held that the assessee was following -cash system of 

.accounting as it was acting on the basis of realisation , The 
Tribunal took into account that the assesse was a 
Government undertaking and,therefore, there would be no 
intention to avoid any tax on any income. In v iew of the 
Tribunal, tha system fol lowed by the assessee was 
reasonable system. For those reasons the Tribunal held that 
the assessee was not following mercantile system- of 
accounting and a sum of Rs . 15 lacs and odd could not be 
added to the taxable amount. The Revenue being aggrieved ·· 
bf the order of the Tribunal applied for reference to lt in terms . 
o section 256( 1) of the Income-tax Act. The Trib!Jnal referred 
the question for our opin ion as mentioned ea rlier. 

3A. The question which falls· for consideration is; · 
'whether the assessee was following mercantile system of 
accounting or it was cash system o.f accounting. If the 
assessee was following cash system of accounting the sum · 
of Rs.71 thousand and odd alone could be added to the 
taxable income, but if mercanti le system of account ing was 
being followed , the Tribunal would not be justified in 
allowing the assessee's appeal. . · 

:4. Th~ crucial matter whether the Tribunal went wrong 
is t~3t the sum of Rs.15 lacs and odd due to the assessee to 
it during the accounting year. It is, therefore, obvious that 
!he assesse~ was followmg accru~l system of accounting 
1.e. mercantile system of. accountmg and not realisat ion 
ba·sis i.e. cash syst~m of accounting. Learned counsel for , 
the assessee subm1tted th~t the fact .that-the sum of Rs .15 
lacs and odd had been put m th.e sus pense account' made it 
absolute_ly ?le:ar .tha.t the same had not been realised and 
ther_efo~e. 1t 1s. obv1ous that_ the assessee was following 
real1sat1o~ bas1s or cash bas1s of accounting. Reliance was 
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placed upon· the Supreme Court decision in Commissioner 
of Income-tax. Madras Versus K. A.M. T T Thiagaraja Chetty 
& Company ( 1 ). That was a case where the assessee was 
entitled to a Commission of Rs .2,26,850/-during accounting 
year ending 31st March,1942. On 30th March, 1942 the 
assessee wrote to the Company of which the assesee was 
the managing agent that the debt which the assessee owed · 
to the Company for a long time past should oe written off. 
The Directors by their resolution, passed on the same date, 
refused to write off the amount without consulting the 
general. body of shareholders and pending the settlement of 
the dispute the Directors resolved to keep the said sum in · 
suspense without paying it. The said sum was debited as a 
revenue expenditure of the company and was allowed as 
deduction in computing trte profits of the c.ompany for the 
purpose of income-tax. The question arose whether the 
assessee was liable to pay tax on the a said sum. The 
Department held in those circumatances that the assessee 
followed the mercantile method of accounting and not ca~h 
accounting. The Tribunal, however, took a different view. It 
held that the assessee was being assessed on cash basis 
in previous years and that the income had not accrued to 
assessee and, therefore, the said sum should be excluded · 
from taxation as not having been received in the accounting 
year, On reference the High Court held that the said sum 
was 'rightly excluded frorn taxation, as it had not been· 
received in the accounting year. On those facts the matter 
went upto the Supreme Court. It was urged on behalf of the 
assessee before the Supreme Court that the commission 
could not be. subjected ,to tax when it was not more than a 
mere right to receive. ' The supreme Court observed as 
follows:- _ · 

. . 
. "This argument involves the fallacy that profits do 

.(1) 24 I. T. R. 525 
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. . 
not accrue unless and until they are· actually computed. The 
computation of ·the profits whenever it may take place 
cannot possibly be allowed to suspend their accrual." . 

The same was the view of the Supreme Court in 82 
I.T.R. 835 (S.C). Morvi Industries Ltd. Verus CIT. 

5. The case of James Finlay &· Co. Versus 
Commissioner of Income-tax ( 1) has also been relied upon 
by learned Standing Counsel. In this case also the assessee . 
was following mercantile .system of accounting. It used to 
credit the interest to its profit and loss account. It was urged 

· before the Revenue that the-assessee had decided to change 
. its method of accounting in respect of interest which was 

doubtful of recovery and such Interest was thenceforth 
credited to .suspense account. Question arose whether the 
method of account_ing had changed from m~rcantile system · 
to cash system. It was contended before the High Court that 
the interest credited to the suspense account could not form 
part of the a·ssessee's realincome. A Bench of the Calcutta 
High Court rajected the stand of' the assessee holding that 
the alteration in book-keeping and transfer of amounts to the 
suspense account. could not be termed as a change in the 
method of accounting. It was observed by Sabyasachi 
Mukherji, J that the claim for interest not having been given 

· up, the amounts in question were includible in the t"otal 
income of the assessee for the relevant assessment year . 

. 6. The Kerala High Court in State Bank of Travancore 
Vereus Commissioner of Income-Tax, Kerala(2) also took the 
view that where interest as advances by the Bank 
considered doubt ful of recovery were credited to a 
separate account shown as interest suspense account, they 
must be assessed as income of the assessee on accrual basis. 

(1) 1371.T.R. 693. 

(2)_110 I.T.A. 336. 
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7. The above cases do lend support to the stand of 
the revenue. The Tribunal in the inftant case did not hold as 
a fact that the assessee was follcwing the cash system of 
a'cco.unting. It did obseve that the assessee had followed 
the basis of realisation for paying his income-tax from 
interest. The question, however, is whether there was any 
basis for that conclusion of the Tribunal . The Tribunal failed 
to take note of the fact that while the sum of Rs.71,000/- and. 
odd were being credited on realisation basis, the balance 
sum transferred to suspense account co·uld have been shown 
only :if that had accrued to the assessee during the 
assessment year .. The fact that it was transferred to suspense : 
account is indicative of the fact that the assessee took the 
sum of rupees fifteen lacs and odd as having accrued to it. It 
is thus obvi<;>us that the assessee was working on accrual 
basis. If that were not so, there would be nothing to transfer . 
to suspense account. The conclusion ot the Tribunal, 
theref<;>re, that the assessee was following the realisation 
basis of accounting and not on accrual basis was legally 

·unsound. Upon the facts asserted by the assessee himself 
it is obvious that it was following the mercantile system of 
accounting The sums transferred to suspense account 
~ou.ld, therefore, necessarily have to be included in the 
mcome of the assessemenfyear. . . . 

8. F.earned counsel for the respondent assessee 
submitted that the Tribunal had held as a fact that the 

. assessee wa~ following realisation basis of accounting. That 
would be a finding of fact with which this Cou~.t in a _reference 
application could not interfere. I regret, the findmg of the 
Tribunal that the assessee was acting on realiation basis 
would not be a pure question of fact. -In fact, upon the fa~ts 

·asserted by the assessee, it would indicate n:ercanttle 
system of accounting. That would be a pure quest1on of law. 
It is obvious that the assessee was proceeding on accrual 
basis and not on realisation basis. If the hire-purchase 
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' 
interest had not been "'transferred to suspense account and 
only Rs. 71,000/-and odd had. been credited to the profit and 
loss account,· it could be said that realisation basis of 
accounting. was· being followed. The fact that certain sums 
were transferred to the suspense account itself shows that 
those interests had accrued to the assessee. The inference, 
therefore, is inescapable that accrual system of accounting 
or mercantile system of ~ccounting was being followed. 

9. Learned· counsel· for the respondent' assessee 
endeavoured to distinguish the Supreme Court and Ca~:cutta 

· High Court cases by contending that in all of those cases it 
was admitted 'by the assessee that is was following 

- mercantile sy_stem of accounting which was not conceded 
in the present case. The·anove cases are indistinguishable 
from the instant cases before us. In all those cases the· 
assessees were claiming that in' regard to the di~puted sums 
th'e cash system of accounting should be held to have been 
followed. Th~ir stand was not accepted on the facts and 
circumstances of the case. The same is the position in the . 

. instant case in r13gard to interest on hire-purchase the 
assessee is .claiming that the cash accounting system must 
be he.ld to have been followed. On undisputed facts we have 

· not the least doubt that the assessee was following mercan
tile system of accounting on the basis of accrual and not on 
realisation basis. ~- ' · 

• 10. In my view, therefore, the Tribunai- was not justi
fied in holding that the interest on hire-purchase ·was to ,be 
assessed on ·realisation basis. The answer to the question 
referred to this Court must be answered in the negative. 
The reference is disposed of accordingly. There'shall be no 

·order for costs. -, 

NazirAhmad, J. . . - I <3,gree 

M.K.C. Question answered 
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. Code of Criminal Procedure, 1973 (Act II of 1974), Sec
tio-n 482 - quashing of Criminal proceeding -

. · requirements of- potrtion of complaint undoubtedly 
disclosing an offence for which the petitioners are charged 
- petitioners contending that the allegations were 
somewhat inconsistent with some document- this be in~ 

~entirety a matter for consideration at the ·conclusion of thP 
'trial and not a. ground for quashing a Criminal proceeding 
-:- appraisement of evidence and documents .• whether 
permissible - Essential Commodities Act, 1955 (Act X of 
1955 )- instructions issued under, regarding weight of 
cement bags. . . _ · • 

' For . the purpose of .quashing of· a Criminal 
prosecution at the threshold stage of the cognizance of the 
offence by a Magistrate, one of the basic rules is that if on· 
accepting the prosecution allegations as the gospel truth 
still no offence whatsoever is disclosed; then alone.the plea : 

• of quashing can be entertained. Where, however, the 
petition of comptaint ·undoubtedly discloses an offence and 

·.the primary argument is that this was in a way !n conflict 

. *Criminal Miscellaneous No.12216 of 1983. In the matter of an 
application under section 182 of the Code of Criminal Procedure. 
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0 with some other 'document, any such conflict is not at all a 
ground for quashing a c·riminal proceeding at the threshold. 

· It might pe of some relevance at the conclusion of .the trial, 
but, can obviously avail nothing to the petitioner in his claim 
at the very outset f.or halting the prosecti,Jion case in its track 
and quashing it altogether. · . . · · ' · . . 
· · Held, further, that it is wh'olly unwarranted for the High 
Court, for the purpose of. quashing the proceeding at the 
threshold; to apprq.ise evidence and to draw inferences from 

. the contents of the first information report and . the 
chargesheet. as if they were admissible . and recorded 
evidence in the case. l·t is equally not p,roper to appraise 

· and appreciate the documents on which the defence sought 
to rely wi1hout those being either proved or tested ·by the · 
challenge of cross-examination of their authors. · 
. Held, also , that, in view of the instructions issued tiy 
the S~ ate Government under theEssential Commodi.ties Act, 
1955, the petitioner's stand that there is no prescribed weight 
for an individual cement bag or that he is entitled to fall back . 
on the average' wight of the whole consignent howsoever 
large is untenable and cannot be accepted. ·. 

R~m Balak Prasad v. The State of Bihar (1.) overrul~d. 
Fj.P.Kapoor v. The State of. Punjab (2), 
Jehan Singh v .. Delhi_ Administration (3) and · 

· Kurukshetra University v. The Sta.te of Har-yana and 
another (4)- referred to. . , · . 

. Application by the accused. ·· ·· 

The facts of the case material to report are out in 

(1) (1982) Bihar Revenue and Labo\lr Journal153. 
(2) (1960) A.I.R . (S.C.) 866. ' . 
(3) (197'4) A.I.R.(S.c.) 1164 . . 
(4) (1977) A.I.A . (S.C.) 2229. 
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the fudgment of 5.5. 5andhawalia, C.J. . 
Th·e case inthe first ins·tance was placed for 

hearing before 5.5. Hasan, J, who referred it to a · 
Division Bench. .. 

On this reference. 
Mr.L K. Bajla for the petitioner 
Mr .. G. P. Jaiswal for the state>· 

· · . S.S.Sandhawalia, C.J. The true approach to the 
quashing -of a criminal prosecution at the threshold stage of 
the cognizance of the offence by a Ma9istrate has yet again 
come to be the ·significant quest1on · in this criminal 
miscellaneous case referred to the Division Bench for an 
authorit ive decision. More · pointedly at issue is the . 
correctness of the single Bench judgment in Ram Balak 
Prasad \1. The State of Bihar (1 ).. . · 
· ·· . · 2. ·Narayan Saraf, the petitioner, is the proprietor of 
firm M/s Narayan Saraf at Katihar, which admittedly is a 
licensee under ther Bihar Cement Control order 1972, and 
is the autherised agent of M/s Associated Cement Company 
Limited. It is the claim that in ordinary course of business 
the firm purchased 36 metric tonnes of cement packed in 

. 720. bags, ·which were despatched by three trucks from 
1 Chaibasa to K·atihar. Th.e last consignment containing 240 
bags of cement by truck no.BHQ 5053 arrived at Katihar on 
the 20th of January, 1992 . On the petitioners own showing 
he not·iced from the appearance of the bags that the 

.contents of some of them were under weight and 
consequently he contacted the local offictals of the Supply 
.Department and got the same weighed in presence of an 
lnspecto(. Thi's disclosed that some bags were grossly 

· under -weight being less than ~tandard . weight of 50 
kilograms. He sent a written i1formation to the District 8•Jpply 

~1 )_ ( 1982) Bihar Revenue and labour journel 153. 
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officer at Katihar along with th'e weighment chart prepared 
in presence of the Supply Inspector. It has been averred that 
the petitiorer also requested for a direction from . the 
authorities with regard to this consignment. However, smce · 
no specific direction with regard to this consignment, which 
was admitteldy under-weight on the aver<ilge, had come, the 
petitioner sold the said bags as well against permits issued 
by the authorities for the levy cement. The petitioner's case 
is that though in the relevant consignment of 240 bags the 
majority of bags were less than the standard weight of 50 
kilograms each yet in making the sales he so assorted some 

· of the other bags that it is likely that the customers 
purchasing a large number of bags got the· standard weight 

. of 50 kilograms per bag. However, on the 11th of May, 
'1982,the petitioner received a, show·cau·se notice from the 
District Supply Officer wherein allegations were contained 
with regard to the sale of bags below the standard weight 
and he replied thereto to . highlight his bona fides and for 
beinQ absolved from penal proceedings. Apparently after 
consideration of his show c;:ause and rejecting the same the 

. prosecution of the petitioner was ordered in August 1982 
against which he first represented to the District Magistrate 
but ultimately on the 23rd of August, 1982, a petit ion of 
complaint was fi led in the court of the .Chief JtJdicia l 
Magistrate alleging therein that the petitioner by selling the 
aforesaid 240 bags of cement, which were found to be 
below the standard weight of 50 killeg rams, had vielated the 
previsiens of the Cohtrel Order and was hence liable under 
section 7 of the Essential Commodities Act , 1935. The 
learned Chief Judicial Magistrate, Katihar, by his order dated 
the 27th of Aughust, 1982, took cognizance of the offence 
and issued summons against the petitioner. . 

3. Aggrieved by the prosecution aforesaid, the p.resent 
criminal miscellanceeus petition ~as preferred wh ich 
originally came up for hearing before my learned brother 
S.S.Hasan,J., sitting singly. Before him specific· refiance was· . . ' 
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sought to be placed on the case of Ram Salak Prasad 
(supra) . .Disagreeing with the same and observing that for 
the purpose of quashing a proceeding what is primarily to 
be seen is the allegation of an offence ang not the 
applicability of a particular section, the matter was referred 
'for an autheritative decision to the Division Bench and that 
is how it i.s before us now. 

- . 4. Learned counsel for the petitioner primarily relied 
on Annexure '3', the peti~ion of complaint, for his claim to 
the quashing of the proceeding against the petitioner. It was 
contended that the said petition of complaint was som.ew.hat 
contradictory in nature and the earlier part thereof could not 
be reco·nciled with the penultimate portion therein . On this 
premise it was vehemently contended that the prosecution 
case was n,ot likely to succeed and, therefore, should be 
nipped in the bud. · 

· · 5. The stand aforesaid has only to be noticed and · 
rejected. The subatantive part of the brief petition of 
complaint (Annexure '3'). when freely translated, reads as 
under:- · · 

"This is to report that Messrs Narain Saraf. Katihar, 
is the A.C.C. Cement Stockist. He recetved . 240 bags of 
cement' to a truck on 20.1 .82 .- The stockist presented a 
statemnt before the District Supply Office. according to which 
to average weight of those bags was 46.6 kilograms. whereas 
full weight should have been 50 kilograms each. On enquiry, 
the A.C.C.Company replied that bags with full weight have 
been delivered _from their Company. After this, the cement 
stockist has sold.all the cement bags after realising price of 
50 kilograms. where as the average weight was 46.6 
kilograms. meaning there_ by 3.4 kilograms less per bag .ln 
this way, he has committed an offence of realising price of 

. standan~ weight of coment instead of less weight of cement 
per bag, by managing to ramove cement therefrom. There 
fore. action under the Bihar Cement Control Order. 1972, 
and the Indian Penal Code. 1960, may be taken against him." 
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It is manifest from the above that the concrete 
allegation herein is that Messrs A.C .. C Limited, that 
principal of the petitioner had supplied cement bags of 50 
kilograms each to the petitioner, wherefrom he removed 
cement and thereafter sold the bags weighing 46.6 kilogra~s 
for the price of the full weight of 50 kilograms, though , to h1s 
kncwledge, most of them were under w~ight. It resounds to 
the credit of Mr. L. K. Bajla, Learned Counsel for the · 
petitioner, that he fairly conceded that if these allegations . 
were established, they · would un ·doubtedly 'amount to an 
offence under the Essential Commodities Act. However, his 
stand was that. these allegations were some what in 
consistent with Annexure '1', whereby the petitioner had 
himself reported to the District Supply Officer that there had 
bee.n a short supply of cement · in .the bags and that a 
statement of the weights thereof was .attached, whilst 
seekins further directions in the matter. ·I am, however, 
unable .to see, how this stand can in any way adv·a·nce the 
case of the petitioner for seeking the quashing of the 
proceeding altogether. At the very. highest this .could 
provide him some basis for as tablishing his defence that . 
the -sale was not done malafide or. with the requisite mens 

. rea to constitute the offence. This, however, is entirely a 
, matter for consideretion at the conelusion .. of-the trial after 

wriQhing and ~ppr~lsing the 'evidence on either side: It is to' 
be firmly k~pt 1n m1~d that for the purpose of quashing; one 
of the bas1c rules 1s that ·if on accepting the· prosecution 
sllegations as the gospelttruth still no offence whatsoever · 
is discl.osed, the!'l alone the plea for quashing can . be 
enterta1ned. Herem, learned Counsel himself conced that 
the petition of complaint undoubtedly discloses an offence· 
and the primary argument ·is th·at this was in a way iri . 
conflict · wi~h ~ome other document. Be that ~s it may, any 
such conflict 1s not at all a ground for quashmg a cnminal. 
proceeding at the threshold . It might be of some relevance 
at the co(lciusion of the trial, but , can obviously avail no 
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thing· to the petitioner in his claim at the very outset for 
halting the prosecution case in tts track ,and quash ing it 
altogether. This submission of the learned Counsel for the 
petitioner, therefore, must inevitably be rejeeted 

6. The doctrinare stand then taken on behalf of the 
petitionsr was that under the Bihar Cement Control Order, · 
1972 (hereinafter called the Control Order), the weight of a 
cement bag has not been expressly prescribed at 50 
kilograms, and, therefore, the petitioner was entitled to take 
or claim the average weight of a large consignment and was 
not liable for any amount of shortage in an individual bag. It -
~as argued that some of the bags of the consignment of the · 
whole truck might well be over-weight, even though, 
ad(Tl ittedly, the average weight of the bags of the whole 
consignment-was 46.6 kilograms, i.e., 3.4 kilogram less than 
the prescribed weight. 

7. On principle, the aforessid' argument is wholly 
untenable and apparen~ly stems from some misaprehension 
of- the statutory provisions. Clause 12 of the Control order 
-reads as under:- . 

. "No stockist shall sell or offer for sale. no person. or 
institution shall buy levy cement at a price higher than that fixed 
under any Order made under suction 18C of the Industries 

- ·(Development and Regulation) Act. 1951 (55 of 1951)." 

· Again, it was not disputed that under the Essential 
Commodities 'Act, the Goverment is entitled to issue 
directions, which would be statutory in nature. In this 
context, the· state Government has issued instructions No. 
7122/S.C. Therein, after reference to the Central Cement 
Control Order and the specifications laid by the Indian · 
Standar_d Institute, it has been directed as under:-

. "Therefore, in a filled bag of cement . of which the 
standar'd weight should be 50 kilograms and 538 grams. 
difference of more than 1 kilograms and 250 grams would be 
treated to be totaliy im?roper. It is reque~ted that . the -
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cement dealers may be made properly conversant with the 
above in structions. and if any shortage is found in the 
bags of cement. necessary 1_£-gal action the basis of the 
above instruction be taken against the cement dealers:: 

In view of the above, the petitioner's stand that th~re 
is no prescrited weight for an individual cement bag or that 
he is entitled to fall back on the average weight of the whol_e 
consignment howsoever large is ·utterly untenable and has 
to be rejected. , . - · · 

8. However, the sheet anchor of the petitioner herein 
is the single judgment in Rambalak Prasad's case (supra), . 
wherein the view does seem to be taken that there is no 
prescribed weight for a bag of cement and that the ent ire 
stock should be weighted for arrivrng at an average weight, 
and, further, that a dealer may derive benefit from the fact 
that any bag may be weighing more than 50 kilogram of. 
cement. The learned judge also proceeded to appre'ciate 
·the contents of the first information report and the 
chargeshteet as·also documents advenced in favour of the_ 
defence and, thereafter quashed the prosecution : . . 

9 .. ·with the deepest deference it appears t6 m.e that 
the whole approach to -the iss·ue of quashing of prosecution 
at the threshold in Rambalak Prasad's cass (supre) is some 
what warped . It would appear that the learned Counsel for 
the parties· were gravely remiss in not bringing to the notice 
of the Court the long line of precedents of the Final Court 
itself laying down the limitations of the jurisdiction. Way back 
in A.I.R . 1960 Supreme Court/(R .F. Kapoor-vs-The State of 
Punjab) Gajendra Gadkar, J., speaking for the Bench, had 
categorically observed as under:- . · . . . . 

- ''In exercising its jurisdicition under. Section 561-1 
. tne High Court would not embark upon an enquiry as to . 
_whether the evidence in question is reliable or not. That is 
the function of the trial Magis)rate , and, ord inarily' it would 

, not' be open to any .party to invcke the High Cour-t 's inherent 
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· jurisdiction and contend that on a reasonable appreciation 
of the evidence the accusation m9de against the accused 
would not be sustained.'" · 

. That_view has been reiterated with stringency later in · 
Jehan Singh-vs- Delhi Administration (1) and Kurukshetra 
Univers!tY ~vs- The state of Haryana and another (2) 

10. In the light of th·e above, it would appear that the 
basic, error in Raljl1balak Prasad's case (supra) is that the 
the Court was tempted into appraisal of evidence itself and 
to draw inferences from the contents of the first in~ormation 
report and the chargesheet, as if they were admissible and 
recorded evidence in the case. That is ·a role wholly 
unwarranted for the High Court in this field of quashing the 
proceeding at the threshold. The learned judge did not even . 
advert to, far from arriving at a clear conclusion ,that even 
accepting the prosecution allegations as true no offence was 
disclosed, which is the rock on which alone the relief for , 
quashing can ordinarily be granted. did he find that there 

· was any legal bar to the contnuance of the trial, which can 
possibly warrani i,nterference within this juri.sd~ction . 

It appears from the 'tenor .·of the judgemtrit' that 
documents on which the defence sought to rely were equally 
sought to be appraised and appreciated without those 
being either proved or tested by the challenge of cross
examination of their authors. Even . the alleged likely in 
firmities in the prosecution case were sought to be noticed 
and adverse inferences taken therefrom on the ground that 
in the chargesheet no customer of the, petitioner had been 
cited as a withess, The matter was then sought to be 
narrowly confined to what was said in the first information 

· report or the chargesheet , without reference to the 
accompan'ying documents. This would be contrary to the 

(1) (1974) A.I.R. (S.C.) 1146 
(2) (1977) A.I.R. (S.C.) 2229 . 
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. reascning and the authoritative decision of their Lordships 
.in the case of Satya Narain Musedi a,~· others .: vs - The 
State of Bihar (1 ), wherein it is obs£:rved as follows:- .. 

. "The r~port as envisaged by section 173(2,) has to be 
· accompanied as requied by sub-section (S) by all ·the 
documents and statement of the witnesea therein mentioned. 
One cannot divorce the details which the report must contain. 

·as required by sub-section (2)from its accompaniments which 
are required to be submitted under sub-section (5). The whole 
of it is submitted as a report t.o tt:le Court." . . =· 

It .is plain from the above that the Co~rt must not pu't 
blinkers and confine itself merely to an ill.:drafted complaint 
or a police report alone for the purpose of quashing. Equally, · 
the. Counsel was remiss in flOt bringing to the notice of the · 
Court · the statutory provisions ·with regard to the 
prescription of weight for one bag of cement, and the patently 
untenability of the stand that the whole stock of a dealer must 
be weighed before he can be charged for ·selling of 
underweight bags. Wit-h the greatest respect, Rambalak 
Prasad's case (supra) is not correctly decided and is hereby 
overruled. · _ . . . · . : , .. , 

11 . Onee the reasoning and the ratio of Rambalak . 
· Prasad'[s cese(supra) gets out of the way, the learned 

Ceunsel for the petitioner indeed has no other' meaningful 
submission to urge. The criminal miscellanceous ·petition 

. seeking the quashing of the preceeding is thus wholly 
without merit and is ,here by dismissed. · . . ·. •· · 

12. In view· of the delay th·at already ocourred·in. the 
trial .. the learned Magistrate will proceed to e·xpeditiously 
dispose of the same. . . · ·. · . · · . · . 

S .. Sham sui Hasan, ~- I agree. 

S. p_:J. ·., Application dismissed. 

· . (1) (19BO) A. I. A. (S.C.) 506. 
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CIVIL WRIT JURISDICTION 

Before Birendra Prasad Sinha, J . 

1984 

November, 12 

$k. Wajuddin. · 

v. 
I 

The State of Bihar and others. 

685 

Bihar Privileged Persons Homestead Tenancy Act, 
1947 (Act IV of 1948). section·2(i) --- person claiming to be 
a privileged person --- authority declaring him as such and 
directing to issue purcha to him--- relationship of landlord 
and tenant ••• authority, whether bound to give a finding to 
this effect. · . · · . , . . 

·· It is necessary for the privileged tenant claiming 
permanant tenancy in the homeste_ad to prove that he is a . 
privileged person within the meaning of s.ection 2 (h) (i) and. 
that besides his homestead he does not hold any other land 
or hold any such land not exceeding one acre. The 
authorities have got to give a finding to this effect before 
passing any order under the provisions of the act giving a 
.perm.anant tenancy in the homestead to the privileged 
tenant. · 

· · Held, therefore, that in the impugned ·order no such . 
finding having been given by the authority concerned, the 
order is ·not. in accordance with law and must be quashed. · 

·civil Writ Jurisdiction Case No. 1672 of 1980. In the matter of 
an application und.er Articles 226 and ?27 of the Constitution of l_hdia. 
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Application U(lder Article.s ,226 and 227 of the ... 
Constitution of India. 

· The facts of the case material to this report are set 
out in the judgment of Birendra Prasad Sinha, J. 

Messrs Nawa"f Kishore· Singh, Ravi Bhushan · Singh 
and Najmul Bari. for the petitioner. 

Mr. Rarneshwar Prasad, Govt. Pleader VI and Mr."-' 
Amarendra Kumar Sinha, Jr. counsel to Govt. Pleader VI for 
the state. 

Birerdra Prasad Sinha, J. This is an application 
under Articles 226 and 227 of the constitution of India. A 
prayer has been made for issuance of a writ of certiorary for 
quashing annexures 3 and 5. By· Annexure-3 wh ich is an 

. order date·d 22 .8.1 981 passed by the Ancha'l Adh ikari, 
Katihar in Basgit Case No. 72 of 1980-81 . Resppndent No. 
2 Md. Belal Hussain has been declaired to be a privileged 

·person and it has been directed to issue a Pu rcha to him in 
respect of plot no. 274, khata no. 72 area 3 decimals in 
village Rampur in the district of Katihar. The petitioner has 
challenged this order contained in Annexure-3 on the ground 
that {he if!1 pu_gned, order is not only cryptic and unreasoned 
but !'0 fr~d1ng has _been recorded that there is any 
relatronshrp of landlord _and tenant between the petitioner 
and respondent no. 2. It is also submitted that there is no 
finding that respondent no. 2 is a privileged person. 

· 2. According to section 2h (i) Gf the Bihar Pr-ivileged 
Persons Homestead Tenancy Act, privileged person means · 
a person- ·< · ' 

"wh9 is not a proprietor, tenure-holder. u~der 
· tenure-holder or a mahajan and · · . , 

(2) Who, ' besid~s his homestead, holds no other. land 
or holds any such land not exceeding one acre." 



VOL. LXIV] PATNA SERIES 687 

Privileged tenant is defined in section ~(j) and means 
"a privileged person who holds homestead u·nder 

: · another person and is. or but for a special contract would 
: be, liable to pay rent for such homestead to such person." 

Section 4 of the Act provides : that 
•' 

"Subject to the payment of such rent as may be 
agreed upon between a privileged tenant and his landlord. or 

. where there is no contract or no valid contract in respect of 
rent or where the rent contracted is alleged to be unfair or 
inequitable such rent as may be fixed by the collector under 
the provisions of section 6 , a privileged tenant shall have a 
permanant tenancy in the homestead held by him at any 
time continl,lously for a period of one year."" 

It is also necessary for the privileged tenant claiming 
permanent tenancy i.n the homestead to prove that he is a 
privileged person within the meaning of section 2(i) and that 
b.esides his homestead he does not hold any other land or 
holds ,any such land not exceeding one acre. The 
authorj ties have got to give a finding to this effect before 
passing any order .under the provisions ofthis Act giving a 
permanent tenancy in the homestead to the privileged 

_tenant. It is clear from the impugned order _that no such 
finding has been given by the authority concerned. The 
order, therefore, is not in accordance with the provisions of 
this Act and must be quash.ed. · . . . 

3 : The application, accordingly, succeeds and the im
pugned order contained in Annexure-3 is quashed". There 
shall be no order as to costs. 

. M.K.C. Application. allowed . 
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MISCE• .. LANEOUS CRIMINAL 
I 

[VOL. LXIV 

Before S.S. Sandhwalia; C.J . .arid .Nazir A~mad, J. . . . . ' 

' 1984 

. Novemb·er, .28 

Santosh Kumar Ranka and another. • 

v. 
I . 

The State o(Bihar & another . 

. ·Code of . Criminal Procedure, 1973 (Act II of 1' ~74), · 
section 432 ~-- quashing _of criminal proceedings -·-- High ' 
Court, whether can appraise oral and documentary evidence 
and such evidence which_ is not on th.e record of the trial 
court. , . , _ 

Held, that, the High Court for the purposes of quash-·· 
ing criminal proceedin_gs cannot appraise oral and .documen-

1 tary evidence and in particular, such evi'dence which is -not 
on the record of the trial court. 

· ·. R. P. Kapo;r v. The S.tate of Pu~jab ( 1 ), J~/,an Singh 
v. Delhi Administration (2.) and Kurukshetra University v. The 

.State of Haryana and another (3) -- relied on . Hari Prasad 
Chamaria v. Bishnu Kuma-r Surekha and others (4} 
Municipal Corporation of Delhi v. Ram Kishan. Rohtagi (5) 
--distinguished. ' · · 

. . . 
. : 'Griminal Miscellaneous No. 5776 of 1982. In the matter of an 

application under section 482 of the code'6f c ·riminal Procedure. . .• . \ 

(1) (1960) A,I.A. (S.C.) 866. ,· (2) (1974) A.I :A. (S.C.) .1146. 
(3) (1977) A.I.A. (S.C.) 2229. · (4) (1_974) A. I.A. (S.C.) 301. 
(5} (1983) A:I.R. (S.C.) 67. · 
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Held, therefore, that the basic.challenge, in the instant 
cas~, on behalf of the petitioners, being either to the 
appraisal of tenstimony on the record or for appreciation of 
evidence which they might choose to bring in their defen·ce, 
the criminal proceeding against them cannot be quashed. 

Application by the accused . 

. · The facts of the case material to this report are set 
. out if_l the judgment of S.S. Sandhawa/ia, C.J. 

The case in ·the first instance was placed before a 
single Judge who referred it to a Division Bench. · . . 

On this reference. 
. Messrs Balbhadra Prasad Singh and Jagdish Prasad 
Bhagat tor the petitioner. 

Mr. Lala Kailash Bihtui Prasad for the State. 

Mr. Shabb'ir Ahmad tor opposite party no. 2. 

S . .S. Sandhawalia, C.J.' · Can the High Court for 
the purpose of quashing criminal proceedings appraise oral 
and documentary evidence, and,. in particular, such evidence · 
which is not on the record of the trial court· has come to be . 

. the significant issue in this ref~rence to the Division Bench. 

· 2.· Khemchand Sancheti (opposite party no.2} had 
preferred a complaint before the Chief Judicial Magistrate, 
Purnea, on· the 7th of July, 1982, against two petit ioners, 

. Santosh Kumar Ranka and Dharamchand Ranka levelling 
serious charges unqer sections 403, 4'06, 418, 424 and 109 
of the Indian Penal Code. The gravamen of the case was 
that the complainant was the sole proprietor of North Bihar 
Zar.da Manufacturing Company which had 'a factory at 
Purne'a. The complainant engaged petitioner no.1 Santosh 
Kumar Ranka as the manager of the said concern as he was 
personally known to him and he reposed great trust in him. 
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Someti~es in the month of April , 1979, the·ccHnplainant left 
Purnea for the purpose of management of his ancestral 
.properties at Rajasthan and in .connect ion with his business 
at Calcutta and entrusted petitioner no. 1 to look after the 
business and .PUrs~e the matter of registration ~f the Trade 
Mark with the Reg1strar of Trade and Mercantile Marks at~ 
Calcutta . In January 1981 the complainant · returned to·1 

, Purnea and found that the factory had been sh ifted to 
different ·premises without his knowledge or censent. 
Petitioner No. 1 assured him that this had been done for the 
better conduct of business. The complainant there after had 
another fong spell of absence from Purnea and on his 
return in May 1982 he asked for the accounts of the' 
business but p£titioner no. 1 adamantly declined to do so 
because by that time he had registered with the Central· 
Excise Department for the manufacturing of Zarda in the 
·Style of Kanak Zarda Company in his name. It was the 
complainant's case that petitioner no .. 1 had fraudulently 
converted the trade mark and goodwill of the concern to his 
own u s e a n d a Ion g . with pet i ti on e r ·n o. 2 h a d 
misapropriated the entir~ amount of the concern belong ing 
to the. complainant. It was alleged that the two petit ioners 
had dishonestly and fraudulently removed properties of the 
value of Rs. 25,000/- belonging to the complainant and 

" en t.rusted to them anq further caused a loss of Rs. 2,00 ,000/ 
ro him by their wrongful acts and conversion of the trade 
~ark , business etc. Nine wi.tnesses were specifically named 
1n SUJ?port of the prosecution allegations. The Magistrate, 
exammed the complainant and as many as six witnesses in 
s~pport of the case and took cognizance of the offence and 
d1rected summeons to be issued against the petitioners on 
the 2J st August, 1982 and transferred the case to the file of 
the Judicial Mag!~trate, 1st class, Purnia, .It is alleged on 
behalf of the pet1t1oners that the complaint is on abuse of 
~he.pfo~ess of the Court and the learned Magistrate has erred 
1n 1ssumg processes against the p~titioners . Various 
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infirmities in the complaint and the evidence are sought to 
be pointed out and it is alleged that the court has taken 
cognizance merely o·n the oral statement of six witness.es 
whose testimony is annexed as Annexures 2 to 7. 

3. It is the stand of the petitioners that they have been 
running an independent business and petitioner no. 1 holds 
a licence in the name of Messrs Kanak Zarda Co., and has 
been making returns. photostat copies where of have been 
annexed as Annexures '8' to '8/D'. A copy of the licence has 
been annexed as Annexure '9'. It is further alleged that the 
complainant in feet was not absent from Pur"nia in the 
prolonged period alleged by him and it is averred that the 
complainant was an accused in G.R. case no. 652 of 1972 
at Purnia where he had been presenting himself on various' 

:dates. This is aought to be established by the production of 
the certified copies of H1e attendance filed on his behalf and 
the ordersheet maintained in the said case. Inter alia, on 
the basis of this defence aviden:::e it is prayed that the 
proceeding aQainst the petitioners be quashed if'lcluding th\1 
order of cogn1zance taken on the 21st of August, 1982. 

· 4 .. Mr. Balbhadra Prasad Singh, learned counsel for 
the petitioners, had raised a twin argument in support of the 
case. It was submitted that Zarda is an excizable 
commodity and its production and ma·nufacture can only. be 
under a license duly issued by the Central Fxc1se 
Authorities. To substantiste 't-he likely plan of the petitioners 
in defence against the prosecution he sought to place 
reliance on Annexure '9', which .purports to be a copy of a 
licence issued in favour of M/s Kanak Zarda Company, and 
equally on Annexures '8', '8A'; '88', '8C' and '8!l', which are 
allegedly the returns filed by M/s Kanak Zarda Company with 
regard · to the annual production and duty paid by•them . . 
Secondly it was sought to be contended that the depositions · 
of witness no. 1 Abdul Shankar .(Annexure 2), witness no. 2 
Kishore Kumar La I Ghua (Annexure 3), Witness no. 3 Panalal 

' ' . 
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S h at h-i ( An n ex u r e 4) , ·witness no. 4 Sa r war K u m a r 
Jhunjunwala (Ann·exure 5}, witness no. 5 Apchandra Bhagat 
(Annexure 6}, and Witness no .. 6 Mohammad Kamalu 
(Annexure 7)', who have been examined in support _of the 
prosecution case·, ·suffer from int'rinsic infirmities and are 
unworthy of reliance. Basic reliance was sought to be placed 
on Municipal Corporation of Delhi v. Ram Ki~han Rohtagi 
( 1) and-+tari Prasad Chama ria v. Bishun Kumar Surekha and 
others (2) . _ · · 

5. I am afraid that both the arguments of the learned 
counsel for the petitioners run against the grist of the 
fundamentals for the quashing of proceedings by the Hi'gh 
Court under section 4S2 of the Code of Criminal Procedure 
at the very threshold. At the very outset' it may be noticed 
that the present is certainly not a case where tha allegation 
made ln the complaint, even if accep.ted, would not d.isclose 
any offence. or that the statements of witnesses recorded in 
support the.re of would make oU( absolutely no case against · 
the accused. It is indeed manifest that the detai led complaint 
(Annexure 1) makes specific allegations which come 
squarely within the mischief of the relevant sections for which 
the petitioners are charged. Dei. tailed and specific averments 
have been made with regard to ·entrustment o~ the property 
to the petitioners and dish.onest misappropriation and 
conversion by tbem. Re,ference to paragraphs 14 to.18 can 
leave. no_manner of doubt that the detailed allegations made 
therern ; 1f ,accepted, would clearly. amount to the offences 
alleged in the complaint. Conseque·ntly one of the basic and 
p rim a I · .r e q ~ i rem en t s f o r.' t h e q u as h in g . of : c rim in a I 
proceedrngs 1s not even remotely satistied herein . . 

6. Adverting riow to the learned counsel's stand that 

(1) (1983) A.I.R. (S.C.) ·67: · 

(2) (1974) A.I.R . (S.C.) 301. 
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t~e- whole testimony of witness nos. 1 to 6 be appraised and 
. held unworthy of credence, I would wish to observe that this 
starice is diametrically contrary to th~e basic approach lo the 
issue of quashing a prosecl,ltion at the threshold . This 
indeed seems to be so wall settled by a long line of 
precedent of the final Court itself laying down the limitations 

·of this jurisdiction that it is unnecessary to examine it on 
principle way back in A.I.R 1960 Supreme Court 866 (R. P. 
Kapoor v. State of Punjab) Gajendragadkar, J., Speaking for 
the court had categorically observed as under : 

· f 

"In exercising its jurisd ict ion under sectio.n 561-A the 
High· Court would not embark upon an enquiry as to whether 
the evidence in question is reliable or not. That is the 
function of the trial Magistrate, and ordinarily it would not be 
open· to any party to invoke the High Court 's inherent 
jurisdiction and conten that on a reas·onable appreciation of 
the evidence the aCC!Jsation made against the accused would 
not be sustained." . · . · 

That view has:been reiterated with stringency later in 
. Jehan Singh v. Delhi Administration ( 1) and Kurukshetra 
·University v.- The State of Haryana ·and another (2). In view 
of the authoritative enunciation in the aforesaid cases, the 

· petitioners cannot even re-motely sustain their claim for an 
enquiry .as to whether the evidence of witnesses in support 
of the complaint is either unreliable or that on an appraisal 
and appreciation of the same the accusation made against 
the petitioners may perhaps be not sustainable. 

· 7. Now once that is so, the petitioners are even on a 
weaker wicket with regard to their alternative submission in. 
seeking to rely before us on Annexure 9 and on Annexures 
8, 8A, 88, 8C and 80. Admittedly these are documents which 
are not as yet even proved on the record of the trial court. 

(1) (1974) A.I.R. (S.C.) 1146. 

(2) (1'977) A.!. A. (S .C.) 2229. 
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The authenticity as also the admissibility of these documents 
were ·squarely challenged on behalf of the opposite party. 
These have naither been J)(oved nor tested by the challenge 
of cross-examination to their authors. Equally it appears to 
me that for the purposes of quashiog the nature of the 
defence itself can rarely be of ·relevance, and it is more so 
with regard to the purported documents in support there of 
whiQh as yet do not even form part of the record of the trial 

, court. It seems plain that if within the jurisdiction the High 
Court is precluded from appraisal of evidence on the record 
a portiori it would be equally precluded from looking at the 
documents which. are as yet unproved in the trial forum . : 

8. I n f a i r n e s s t o t h e I e a r n e d ·c o u n s e I f o r t h e . . 
petitioners, a reference may be made .to Hari Prasad 
Chamaria's case (supra). However, that in no case advances 
their stand because admittedly therein even accepting the 
allegntions in the complaint to be true they were held to 
amount merely to a breach of contract and did not disclose 
.any offence. Similarly paragraph 8 of the report (Municipal 
Corporation of Delhi v.:Ram Kishan Rohtagi) (supra), wbich' 
was sought to be relied upon, merely spelt ·out the cases 
when th~ proceedin_gs before a m_agistrate can be qu-ashed 
or set as1de, There 1s no quarrel about the propositions laid 
down there bJt the petitioners case would not come even 
remotely within the ambit. 

I ~ • , 

9 . To conclude : The answer to the. question posed 
at the outset ha~ to ·be· randered ,in the negative and it is 
held that the H1gh Court for the purposes of quashing 
criminal procee~ings c_annot appraise_ oral and documentary 
ev1dence_, and, m particular, such ev1dence which is not on 
the record of the trial court. . · . . 

-_ 10. on·ce it is held as above: it is plain that- the 
petitioners do no_t h_ave the semblance· of a case. The basic· 
challenge ,on the1r behalf herein_ was ei,ther to the appraisal 
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of testimony on the . record or for. appreciation of evidence 
which they might choose to br ing in their defence. This must 
necessarily fail in view of the enunciation of the law afore
said . 

11 . This criminal miscellaneous ·petition is without 
.merit and is hereby dismissed. 

Nazir Ahmad, J. I agree 
,. 

S.P.J. Application dismissed. 
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CIVIL WRIT JURISDICTIO~ . 

. Before ':iari Lal Agrawal and S.Aii A.hmad, JJ. 

198~ 
. . 

December, 10 

Nawal Kishore Sharma." 

. ·v. 

The State of Bihar and.Others. 

Oaths Act, 1969 (Central Act no. ' XLIV of 1969) 
section 3(2)- notification issued by State of'Bihar 1.mder, 
vesting power to administer Oath ·in "Executive Off~cers"
validity of- authorisation to Block Development Off1cer and 
Circle Officers to administer oath , whether valid and legal·· 
Judicial Magistrate, whether covered ·.under definition 
expression "Executive Officer. · . 

Where State of Bihar issued notif.ication ·under 
section 3(2) of the Oath's Act, 1969 vesting power in 
Executive Officers in relation to judicial and other matters· 
and thereafter instruction was issued by Home Department 
(Special Branch)of State Government to the Registrar-of High 
Court requesting him to direct all Judicial Magistrates of First 
Class through their District and Sessions Judges, that if any 
freedom-f·ighter goes to them with an applicati'on for 
swearing affidavit, then they should administer oath to him 
with respect to such application. · . , · 

Held, that th.e expression ','Executive Officer", in the 

'Civil Writ Jurisdiction Case Nos.1000 & 4586 of 1981 . In the 
matter of applications under Articles 226 and 227 of the Constitution of 
India. 
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notification of the State of Bihar dated 6.11.1975 under 
section 3 (2) of the Oath's Act, 1969 is genus which would 
include all those officers who are enjoined with ·the 
obligations and duties of performing executiveJunctions in 
the State. · . 

Following the principles of construction which could 
make the legislation workable and serve its purpose, and 
particularly in case cif this type of a circular, which is a part 
of a benevolent intention and a beneficial notification, it must 
be construed in such a manner whch would make it 
workable instead of defeating its object and purpose, 
unless of cours.e giving such a meaning would do some 
violence to the established principles a.nd constitution of the 
Magistracy. 

- Held, further, that the notification by which the Block 
Development Officers and Circle Officers have been 
empowered, to administeroath, is pe.rfectly valid and legal. · 

Held, also, that the Judicial Magistrates,i.e, Munsifs 
. vested with power to try criminal case, can not be covered 
under the definition of the expression "Executive Officer". · 

Applictions under Articles 226 and 227 of the 
Constitution. 
. . The facts of the cases material to this report. are 
set out in the judgement of the Court. 

1 • Mls Devendra Prasad Sharma. Umesh La/ Verma and 
Ram Kishu,n Singh for the petitioner in both the cases. 

. Mr. C. s. Prasad (J. c: to G. P. 1) for the respondents in 
C.W.J.C. 1000/81 

Mr. A. K. Sinha (J. C. to G. P. 1) for the respondents in 
C.W.J.C. 4586/81. · . 

Hari Lal Agrawal & · S. Ali Ahmad, JJ~ The petitioner 
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has filed .two writ a-pplication which have been h~ard together 
as similar question is lnv.olved in both of tl;lem,and they are 
being disposed of herewith . 

2. The matter relates to the authority of the Executive 
Magistrates to admtnister ·oath to cer-ta-in categories of 
persons, who have been authorised to·-eHscharge this 
function under different Government instructions to be 
referred to hereinafter. · 

3. The petitioner has been ·duly appointed as __ a 
Notary under the Notaries Act,·195-2 (Act 53 of 1952) by the 
State of Bihar under the notification dated 15th December, 
1978, af Jehanabad. By virtue of his ap~ointment he has 
been authorised -to do all or any of -the acts- and things 
mentioned in section 8 of the Notaries Act in ralation to 
verification, authent ication, attestation of any document 
etc.and administer oath to or take affidavit from any person . 

4. The State of Bihar issued notification dated 
6. 11 . 1975 (Annexure 1 to tl"l~ first case-C. W:J. C. 1000/81) 
'under section 3(2} of the Oaths Act (Act 44 of 1969} vesting 
the power to administer · oath in Executive Officers in 
relation to judicial and other matters, and. thereafter one 
instruction was issued by the Home Department (Special 
Branch) of the State .Government to the Registrar of this court 
by his letter dated 3.2 .1981 (Annexure 3}, requesting him to 
direct all the Judicial Magistrates of first Class through their 
Distric-t & Sesions Judges, that if any freedom-fighter goes 
to them withan application for swearing affidavit then for 
the purpose of convenience he should administer oath to 
him with respect to such application . In pursuance of this 
req·uest on behalf of the $tate Government, the Registrar of 
this this Cou_rt by hi~ let_ter dated 2nd February, 1981 
(Annexu~e 4) IS?ued d1rect1o_n~ to all the ~istrict & Sessions 
Judges. mclud1ng t_he Jud1c1al Commissioner, Ranchi, 
requestmg them to mstruct all the Magist rates of the First 
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Class posted under them to take immediate action on the 
a'pplication of the freedom-- fighter"s under the pension 
Scheme formulated for their benefit by the Government, 
when presented in connection with swearing affidavit by the 
concerned applicants before tnem. 

S. In C.W.J.C. No. 4586 of 1981, in paragraph 3 of 
Annexure ·1 the State Government in the Department ·of 
Labour & Employment issued direction to the Deputy 
Development Commissioners to the effect that in the scheme 
in relation to application for getting token allowa:-.:e by 
educated unemployed' for the year 1981-82, the affidavits 

' could also · be affirmed before the Block Development 
Officers and Circle Officers declaring them to be Oath 
Commissioners. · 

6 . The afore said authorisations - in the first case by 
the Registrar of this Court to the Judicial Magistrates, and 
in the latter case by the State Government to the Block 
Development Officers and Circle Officers, are under 
·challenge. · 

7 . Learned counsel' contended that under the 
notification under section 3(2} of the Oaths Act which is the 
source of power;· neither of the two classes of officers could 
be authorised to administer oath .or affirmation. Section 3(2) 
of the Oaths Act authorises the· High Court in respect of 
affidavits f.or the purposes of judicial proceedings and the 

, State Gov~rnment in r.espect or other affidavit .tC? empower · 
any .court, Judge, Magistrate or person to adminiSter· oaths 
and affirmation for the purpose of affidavits. · 

The argumen·t 'of Mr. Devendra prasad Sharma, 
appearing for the petitioner in both the· cases, is that the 
relevant notification (Annexure t to C.W.J.C.1 000/81) 
under section '3(2)(b) of the Oaths Act empowers only the 
Executive Officers (~~ ~) and, therefore, the 
Judicial Magistrates in the _ first case and the Block 
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Development Officers and Cir_cle Officers in the ~econd _case, 
·could not be directed to discharge the duties 1n reletton to 
administration of oath or affirmation for the purpose of 
affidavits. · · 

The expression "Executive Officer" is not defined in 
any statute. The only reference to such kind of Magistrates 
to our knowledge· is feund in the Municipal Act where: a 
provision has been made for appointment of an Execut1ve 
Officer in any municipality, and Section 37(a) of the said Act 
provides for creation of a cadre of Executive officers by the 
State Government, which , of ·course, is to form a separate 
cadre, but they have to be officers of the municipality and 
their appointment has to be. made by the Government in 

· consultation with.the Bihar Public Service Commision . If this 
.. interpretation and the apparent meaning is given to the 

Government notification contained in Ann~xure-1 aforesaid) 
' than theposition would be that for non-judicial works or 'other 

affidavits' an applicant or the person for whose benefit and 
facility the Government intended to issue the nqtification has 
to go only before the Executive Officer of a Municipality 
instead of the spring of . Executive Magistrates posted 

·extensively in remote areas from where the applicants might 
come. It is well know·n that in the State of Bihar 
Municipalities are not everywhere, ·on account of the limit 
imposed for constitution of a municipality in rela'tion to 
populafion. Apart from that, we are inclined to hold that the 
expression "Execut'ive officer" is genius which would include 

· all those officers who are &njoit1ed with the obligations and 
· duties of performing e_xecutive functions in the State and th·e 
expression cannot be given a n~rro,wer meaning -as· 
suggeste_d by ~r. Sharma . Followmg the principles of 
construction wh1ch could make the legislation workable and 
s~rve its pu~po~e and particularly in case of this type or a 
c1rcul?r: wh1c~ _1_s . ~ part of a benevolent intention and a 
benef1c1al not 1f 1cat1on, w~ must costrue' it in such a manner 
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, which would make it workable instead of defeating its 
object and purpose, unless_ of course giving such a 
meaning would do some violencee to the established 
principles and constitution of the Magistracy. If once this 
construction is accepted, then the notification in the second 

. case by which the Block Development Officers and Circle 
Officers have been empowered, must be held to be perfectly 
valid and Jegal. But even giving this liberal interpretation, 
we find difficulty in upholding the institution of the Registrar 
of this Gou rt contained in Annexure 4 to the first writ 
application (C. W.J.C. 1000/81). whereby a direction was 
issued·to discharge this function by the First class Judicial 
Magistrates. ·. 

It ·is 'well known that after the s~paration of the 
judiciary from the Executive on coming into force of the new 
Code of Criminal Procedure, the High Court empowers the 
officers of the rank of Munsifs to deal with criminal matters 
which now come to the Civil Courts and those Magistrates 
are called Judicial Magistrates as they are to hear and 
dispose of cases which come for tri~l of the accused 
persons before them. This category of Magistrates, i.e., 
Judicial Magistrates, cannot be covered under t.he definition 
of the expression ': Executive Officer". · 

9. We would accordingly allow C.W.J.C. No.1 000 of 
1981 and quash· the order dated 19-2-1981 contained in 
Annexure 4 thereto, but would dismiss C. W.J.C. No. 4586 oJ 
1981 in which the similar authorisation to the Block 
Development Officers and Circle Officers has been 
challenged. Let and appropr iate writ issue accordingly. In 
the circumstance, we shall make no order as to costs. 

R.D .•. C.W.J.C. no 1000 of 1981 allowed. 

C. W.J. C. no. 4586 of 1981 dismissed. 
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CRIMINAL WRIT JURISDICTION 
\ ' . 

Be.fore P.S. Sahay and Ashwini Kumar Sinha, J.J . 
. .' 

1984 

December, 17 

Dilip Singh. • 

v. 

The State of Bihar & ors. 
f 

Bihar Control of Crimes Act, 1981 (Bihar Act no. VII of . 
--1981) Section 23 (2} --- provisions of- no fresh facts arose 
·after the date .of revocation of earlier order o'f detention --- j 
fresh order of detention, Validity of --- subjective 
satisfaction of District Magistrate lacking --·effect of order 
of detention of petitioner on non-est grounds, whether abuse 
of power on th'e· part of the District Magistrate whether 

. amounts to deprivation of petitioner of his·func.tarnental rigl=lt 
to liberty. · · 

• . From the perusal9f section 23 (2) of the Bihar control· 
of Crimes Act, :1981, h&reinafter called the Act, if an· orde( 
for the detention of a person .had been made und&r ·secfidn 
12 of the Act, on the grounds mentioned in ·that order or 
served on .the person with 'the order ana if that order was. 
either subsequently revoked or tHe period fo'r which the 
detention order was made had expired, the said order would 
not stand in the way of making a fresh order of detention 
under section 12 of the Act against the same person 
provided fresh . facts arose after the ctate of the said 

'Criminal writ Jurisdiction Case 214 of 1984. In the matter of an 
application under Ar.ticles 226 and 227 of the Constitution of India. 
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·revocat ion or expiry. If no fresh facts came into being after 
the date of revocation or expiry as may warrant the making 
of an order of detention, the requ isite condition precedent 
to the making of the subsequent order would be non
existent and it would not be permissible to make a 
subsequent order of detention under section 12 of the Act 
on the ·very same grounds. · . _ 

Held, that after the order of revocation -dated 9.6.1984 
. of the earl ier order of detention dated 3.6.1984, no fresh' facts 

had ar isen and in that view· of the matter the revocation · 
. order ·dated 9.6.1984 was a legal bar for making the fresh 

detention order dated 9.6.1984 on ~h e very same/identical 
grounds as in the earlier detention order dated 3.6.1984. 

Held. further, that the grounds on which the petitioner 
was detained under section 12 of the Act by order dated 
9.6.1984 were non-est in the eye of l(!.w. , 

Held, furtt)er, that the subjective satisfaction of the 
District Magistrate, Purnea, in passing the impuged order of 
detention-dated 9.6 .1984 wa·s completely lacking and order 
was passed absolutely in a mechanical way and in 
perfunctory manner. 

. Held, also that the order of detention of the pet itioner 
· on non-est grounds w~s a clear case of abuse of power on 

the part of District Magistrate .. Purnea and the pet itioner was 
deprived of his fundamen tal right to I iberty and h is .. 
fundamental right to liberty could not be curtailed in the way 
it has been done. 1 

· Application under Articles 226 and 227 of the 
Constitution. . · 

The facts of the case material to this report are set 
out i'!_ the judgment of Ashwini Kumar Sinha, J. 

Mis Tara Kant Jha and Mihir Kumar Jha for the 
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. petitioner . 
· Mls N.K. Sinha . S.C. \1. Braj Kishor~ Pd. Sinha, J.C. 

to 8 . c. \1. & C. K. Prasad, J. C. to S.C. II. for the respondents . 
.. , . Ashwini Kumar Sinha, J . . . By' this application, 
petitioner Dilip Singh challenges the validity of his 

·detention in consequenGe of the order of the State 
.Government dated 3.8. 1.984 · (Annexu re-18 to the writ 
petition) in exercise of powers conferred under section 21 
(1 ), read with section 22 of the Bihar Control of Crimes Act, 
1981 (Bihar Act 7 of 1981). By this order the petitioner has 
been ordered to remain in detention till 8.6.1985. 

· 2. The petitioner has also challenged t.he order da,.ted 
9.6.84, by which the District Magistrate, Purnea, had passed 
the order of detention under section 112(1) of the Bihar 
Control of Crimes Act, 1981 (here in after referred to as the 
Act). This order dated 9.6.84, referred to . above, was 
approved by the State Government on 19.6.84 (vide 
Annexure-a of the writ petition). It was only after the 
confirmation by the State Government of the order da~ed 
9.6.84, referred to above, that the main impugned order of 
the State Government dated 3.8.84 (Annexure-18 to the writ 
petition) was passed by which the petitioner was ordered to 
remain in detention tHI 8.·6.1985. • .. . 

3. · The peti~ioner has also prayed ·for quashing the 
grounds communicated to him by memo· no. 2447/C dated 
9.6.84. The petitioner has also challenged the orCler dated 
19.6.84, by Which the .state Government had approved the 
detention order passed on 9.6.84 (Annexure-4 to the writ 
petition) by the District .Magistrate, Purnea, under sectior:l 
12(1) of the Act. The . petitioner has also challenged the 
recommendation of the Advisory Boarq, which had approved 

, the order of detention passed by the District Magistrate 
Purnea. · ·. . . . · 

4_. Though, the . ·petition~r ~y this application has 
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challenged the aforesaid orders but the main challenge is 
. with regard to the validity of petitioner's detention till 8.6.85, 
passed by the State Government on 3.8.84 (Annexure-18) 
in exercise of powers conferred by section 21 (1) read with · 
section 22 of the A.ct. . · · ' 

· · 5. Learned counsel appearing for the petitioner very 
rightly contended that, if the court felt satisfied that this 
order (Annexure-18) was infirm and illegal, in that case all 
·oth.erorders would automatically fall to the ground, Learned 
counsel for the petitioner has raised only two points: The 
first submission advanced by the learned counsel for the 
petitioner was that if the earlier detention order dated 3.6.84 
(by Memo No. 2374- in case No.1 of 1984) (Annexure-3 to 
the writ petition) passed by the District Magistrate, Purnea, 
stating also the grounds, was revoked by the District 
Magistrate, Purnea, by his subsequent order dated 9.6.84 
(Annexure-6), The very same grounds could not be used in 
the eye of law as grounds for fresh detention, and as the 
grounds for passing ultimate impugned order (Annexure-18) 
were not fresh facts (as envisaged under section 23(2) of 
the Act) after the date of revocation (i.e., after 9.6.84) fresh 
detention· order (Annexure-18) was wholly illegal and was 
fit to be quashed. 

6. The second limb of subm issio(l advanced by the 
learned counsel for the · petitioner was that a proceeding 
under section 107 of the Code of Criminal Procedure could 
not be tak.en to be one of the grounds for detention in the 
eye of law. · 

7. No other point was raised before us by the learned 
counsel for the petitioner. · 

B. In order to appreciate the submissions advanced 
by the learned counsel for the peti.ttoner it is essential to 
state a few relevant facts. 

9. · Shorn of other details in 1981~82, a few criminal 
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cases were launched against the petitioner as below : 

Cas·e No. 

. 1. K. Hat P.?. Case No. 12(81 . 

• 2. K. Hat P.S. Case No. 127/81 . 

. Offence. 

Sec. 379, 323 I.P.C. · 

Sec 395 I.P.C. 

3_. K. Hat P.S. Case No. 308/81 . Sec. 147, ;323. 342, 309 I.P.C. 

4. K. Hat P.S. Case No. 470/81 . Sec. 25{A) & 26 Arms Act. 

5. K. Hat P.S. Case No. 180/82. Sec 448, 323, 324, 309 I.P.C., 

~ - K. Hat P.S. Case No. 215/82. Sec. 341, 323, 309 I.P.C. 

7. K. Hat P.S. Case No. 223/82. Sec. 342, 3.23, 307 I.P.C. 

10. According to the petitioner the aforesaid criminal 
cases were covered within the ambit of law and order and 
as such, attempt of the District' Magistrate, Purnea, 
initiating a proceeding under section 3 of the Act was not 
approved by the State Government and the petitioner's 
detent i Q_n u n de r sect i on 3 of t h e Act · was r e v o ked , 
According to the petitioner, the District Magistrate, Pumea, · 
having failed in his first attempt made another attempt to 
detain the petitioner under section·3 of th~ Act in Case. No. 
11 of 1 e83, and in this case 7 criminal cases were mentioned, 
some of which, according to the petitioner, were the part of 
the first detention order and only two cases of the year 1983 · 
and one proceeding under section 107 of the .Code of 
Criminal Procedure were included as fresh · grounds. The 
petitioner was taken into custody in connection with Case 
No. 11 of 1983, just mentioned above, while he was already 
in jail in connection with Khazanchi Hat P.S .. Case No. 135/ 
83. On being released in the aforesaid Khazanchi Hat P.S. 
case by the order of the Sessions Judge, Purnea, the 
petitioner was served with a copy of the notice under 
·section 3 of the Act and was remanded in custody in 
connection with Case No. 11 of 1983 on 20.'5.83 (vide 



VOL. LXIV] PATNA SERIES 707 

Annexure-1 to the writ petition}. The petitioner thereafter filed 
a criminal writ case numbered as Cr. W.J.C. No. 197 of 1983 
in this Court, in which bail was granted and the 
petitioner was released from custody on 5. 7.1983, after 
furnishing bail bond to the satisfaction of the D;strict 

· Magistrate, Purnea, This criminal writ case, just referred to . 
above, was· finally disposed of by this Co.urt on 5.1 0.83, in 

·which this court directed the petitioner to appear before the 
authorities concerned and cooperate in the disposal of 
pending cas'S. This Court also directed the authorities to 
supply copies of all the relevant docurPents and dispose of 
the proceeding pending in case no. 11/83. In the instant writ 
application the petitioner has complained that despite the 
petitioner remaining present on a number of dates, · the 
authorities had not supplied the relevant documents and 
have been adjourning the case from one date to another. 
And, as it seems from the averment of facts in the instant 
writ application, the aforesaid case no. 11 of 1'983 is still 
pending. 

However, the learned counsel for tha petitioner, in the 
course of his submission, has informed this court that the 
same has been dropped on 6.8.84. Be that as it may, we are · 
not concerned With that case in the instant writ application. 
The facts relevant to the present case starts now. The 
petitioner was arrested on 31.5.84, and, according to the 
petitioner, there was no warrant pending against him yet he 
was arrested on the order .of the District Magistrate, Purnea, 
and was sent to jail on 1'.6.84. , 

· 11. On 3.6.1984, the District Magistrate, Purnea, 
.. vested with the powers under section 12 (2} of the · Act, 

passed an order of. detention of the petitioner for a period of 
three months with effect from 1.6.1984, and also served the 
petitioner in jail the grounds of detention, It is very relevant 
to quote these grounds of detention (vide order dated 3.6.84) 
which were served upon the petitioner in jail on that very day. 
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"Grounds of detention of Sri Dilip Singh s/o Bhim . 
singh of village Chandwa, P:S. Meerganj. District Purnea at 
present Durgabari. Bhatia Bazar, P.S. K.Hat. District Purnea 
u/s 12(2) of Bihar Control of Crimes Act, 1981 (Bihar Act 7 
of 1981) herein after be called the 'Act'. 

1. That on 7.2.81 you along with one of your 
accomplices and other stopped .Bus Bus No. BHQ 9564 
plying on Birpur-Patna road and on refusal of the Conductor 
of the Bus to pay any 'Chanda' you along with your . 
accomplices assaul-ted him and took away the wrist-watch, 
spectacle and Rs. 5/- from the person of the conductor. K.Hat . 
P.S. case no: 12 dt. 7.·2 .81 u/s 379/323 I.P.C. 

2 . That on 30-6-81 you along with your nine 
accomplices stopped one Jeep bearing No. BEK 8391 . You 
with the help of your accomplices took away fore ibly Rs. 
150/- from the person of Surya Narai.n Singh the Driver of 

.. the Jeep and pushed the said Jeep to a nearby ditch. (K. 
Hat P.S. Case No. 308/81 dt. 30-6-8i u/s 147/342/323/379 
I. P.C.) I 

3. That on 11 .11.81 S.l. K.N.Mishra of K.Hat P.S. 
upon confidential information raided the premises of one 
Nitya Chandra Bhattacharya of Bhatia Sheopuri Mohalla. P. 
S. K:Hat.'Purnea and during raid one country made Pistol 
was recovered from the bed· upon which you along with·your 

. • accomplices were found sitting. and talking in a room. (K.Hat 
. P.S. C~se No. 471/81 dt., 1 .11.81.). . 

· 4 . On 8.6.82 you along with one Sunil Kumar Singh 
~f Madhubani Gandhi Nagar and others entered illegally th~ 
office of Manager. Chitrabani Cinema. Purnea at about 2.45 
P.M. You along with your associates forcibly deprived ·the 
Manager of the Cinema named Sri Upendra Pd. Singh of .cash. 
amounting to about Rs. 1800!0. When the said Manager put 
up some resistence. you assaulted him with a. knife which . 
hit the Manager on the forehead. (K.Hat P.S. case No. 180! 
82 dt. 8.6.82 u/s 448/323/324/379 I. P.C.). · : ... . : . . ·. 

. . 5 . On 10.7.~2 ~bout 8 P.M. you along with yo!Jr 
assocrates near Kaltbarr Chawk deprived Anil Kumar, a 
second year student of purnea Polytectmic of his.wrist watch 
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and a golden ring. You also threatened him that he would be 
killed in case he dared to report the incident to the Police. 
(K.Hat P.S. case no. 215/82 dt. 10.7.82 u/s 341/323/379 
I.P.C.). · 

6. · On 17.7.82 at 3 P.M. near Purnea Agrawal 
Market you along with your associates assaulted one Murari 
Singh of Ufrail, P.S. Basaithi (Raniganj), District Purnea at 
present Sipahi Tola, Madhubani, P.S. K.Hat. One of your 
accomplices assaulted Murari Singh and you fired a shot 
from your pistol at him injuring him on the left side of the 
chest. (K.Hat P.S. Case No. 223/82 dt.18.7.82 u/s 342/323/ 
307 I.P.C. & 27 Arms Act) . · 

7. On 29.3.83 at 5. P.M. you along with your nine 
associates all being armed with Pistol . revolvers and 
daggers went on Motor Cycles to the House of one Mishri 
Azad Chaudhary of Rajani Chawk. Bhatia Bazar. Purnea and 
illegally entered into his house. abused him and forcibly took 
away one Kajal wrist-watch worth Rs. 600/-. one gold chain 
of 1 Y2 Tolas worth Rs. 3000/- and cash amounting to Rs. 
350/- from his Brief case. (K.Hat P.S. case No. 116/83 dt. 
29.3.83 u/s 144/448/380 I.P.C.). · · · 

8. On 10.4.83 at 8 A.M. while one Rohit Yadav of 
Bhatia Bazar. P.S. K.Hat. Purnea was going to take tea near 
Lakhan Chowk. you along with your associates Raj Kumar 

. Dubey, and Boby Ghosh committed murderous attack on him 
by firing shots from Pistols and there by caused bullet 
injuries on his persons. (K.Hat P.S. case no. 135/83 dt. 
1 0.4.83. u/s -307 I.P.C. & u/s 25(A) & 26 Arms Act.). 

9. On 26.10.83 in broad day light you with the help 
of your accomplices kidnappad a minor girl Kumari Mamta 
Ghosh by forcibly lifting her in a c;ar for immoral purposes. 

· .(K.Hat P.S. case No. 395/83 dt.,26.1 0.83 u/s 363/366 I.P.C.) . 

10: On 15.3.84 at aboL·t 10 A.M . while Sri Ashok 
Kumar Ghosh of south Bhatia Bazar. P.S. K. Hat , Purnea 
was taking· tea at Lakhan Chowk you along with your 
associates reached there. assaulted him. Threw away hot 
tea upon his face and took out Rs. 450/- from his pocket of 
the shirt. (K.Hat P.S. case no. 81/84 dated 15.3.84 u/s 341 / 
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3_79/323 I.P.C.). 
' I 

11 : On 9.3.84 at about 12 A.M. you along with your · 
associates stopped Bus no. B.R.J. 1327 of one Ashok Kumar 
Ghosh of Bhatia Bazar, Purnea, in front of old petrol Pump 
to the east of Khuskibagh , P. S. Sadar, Purnea, You at the · 
point of revolver called all the staffs of the Busrat Petrol 
Pump and threatened them to put them in the Bus and to set 
fire in it if they would drive the Bus and work in it. (K.hat 
P.S. case No. 51/84 u/s 341/504 I.P.C.) . · 

1 
12. On 17.4.84 at about 4 P.M. while one Subhas 

Kumar Ghosh went on his motor Cycle bearing No. B.R.K. 
794 7 to see one wooden bridge near Supni Hat, P.S. Sadar, 
Purnea, if it was fit for plying Bus, you alon·g with your three 
associates reached there on two motor cycles. one of red~. 
colour bearing No. B.H.K. 2287 and another of Black colour' · 
without number. One of your associate named Raj Kumar . 

. Dubey snatched away wrist-watch worth Rs. 650/- from the 
hand of Subhash Kumar Ghosh at the point of his revolver 
arid whereas you fled away with the motor-cycle of the said 
Subhas Kumar Ghosh. you and your accomplices threatened 
Sub has. Kuma·r Ghosh to kill him if he would inform the 
police about the incid~nt (K.Hat P.S. case No: 79/84 dt. 
17.4.84 u/s 392 .I :P.C.). 

. 13. On accont of the criminal activities and finding . . 
apprehension of breach of peace a report for action u/s 107 
Cr. P.C. was submitted by K.Hat P.S. on 1.4.83 to the S.D.O., 
Sadar, against you and your associates as 2nd ·party and 
Rohit Yadav and his associates as 1st party (vide K.Hat P.S. 
Non-F.I.R, No. 21/83 dated 1.4 .8~) . 

Sdf, · 
' District Magistrate, 

Purnea. 

If ~ou like, representation, in dupliGate. may be 
submitted to Joint Secretary to Government of Bihar. Home 
(Police) Department, Patna through the District Magistrate, 
Purnea." · 
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12. From the above, it would appear ,that there were 
13 grounds for detention of the petitioner-vide order of the 
District Magistrate dated 3.6.84 (by memo No. 2374). 

· 13. It would not have been the necessity of quoting 
these grounds in extenso but for the facts that these very 

.grounds have been made the basis for the petitioner's 
present detention in jail culminating in the impugned order 
dated 3.8.84 (Annexure-18). · · 

· 14. Before I discuss· the legal impact of repeating the 
· very same grounds for fresh detention, it is essential to state 

a few mor'e facts. 
15. This order (Annexure-3) with the grounds quoted 

. in extenso, just above, was revoked by the District 
Magistrate, Purnea, by his order dated 9.6.84 unequivocally . 
and without any vagueness. This order dated 9.6.84, passed 
by the District Magistrate, Purnea, is categorical, positive 
and unequivocal and is not amenable to any other 
interpretation except that the earlier order passed by him 
dated 3.6.84 {Annexure-3) fell to the ground without any 
rider. 

·16. It is very relevant to quote this or-der of revocation 
passed by the District Magistrate, as the main submission 
advanced by the learned counsel for the petitioner, is 

. fo'unded on this order of revocation {Annexure-6). 
fJim ~~ ~ ~~ t "{fui<il 

'ljfl;rn :-

~ ~ M' ·~oi ~ ~Tift, ~. ~GJ qr;;m: , ·~-~·-;;;fr {:l'C, 

f-iR:n '{fui<!l, ~~ ~ 2374 "ffio ~ 3.6.84 ~ -qrful f:r\<t.U ~ 'llftrn'G(f 
fcl;<:rr ~ t I . 

. f-iR:n ~·.mtr 
~<n 9-6 . 

The petitioner in paragtaph 14 of his petition though 
has averred that the aforesaid order of detention dated 3.6.84 
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was not approved by the competent authority of the State · 
Government and was ordered to be revoked by its letter no. 
6683 dated 6.6.84, this letter of the State Government is not 
on the record of the brief. However, the fact remains, as 
already stated above, the order of detention dated 3.6.84 
(Annexure-3) passed by the District Magistrate, Purnea (the 
grou.nds of which have been quoted in extenso above) was· 

. revoked by the District Magistrate, Purnea, h imself, by his 
order dated 9.6.84 (Annexure-6) . · . . · 

. . 17 . Having already revoked the earlier order of 
detention dated 3.6.84 (Annexure~3. by his order dated 
9.6.84 (Annexure-6), the District Magistrate, Purnea, on the 
very. same day, most surprisingly, issued another order 
contained in Memo No. 2446 (dated 9.6 .84) and passed 
order of detention of the petitioner under section 12( 1) of 
the Act. The District Magistrate, Purnea·, ·passed the 
following order:-.. · . · 

. "Order" 
No. 2446/C Dated 9 .6 .84 . . 

. Where as I am satistied that with a v iew to 
preventing Sri. Dilip ·Singh S/6 Sri Shim Singh of vi.llage 
Chandwa, P.S. Mirganj (Dhamdaha). District Purnea. Present · 
a~dr~ss Mohalla Shibpuri, Bhatia Bazar, P.S. Khazanchi Hat, 
D1strrct Purnea from acting in any manner prejudicial to the 
public order, it is necessar.y to make an order that he be 
detained. ·. . . . 

. ~ow, therefore. in exercise of the powers conferred 
by SectiOn 12( 1) of the Bihar Control of Crimes Act. 1981 , I 
here by direct that the said Dilip Singh be datained. 

. He shall be placed in detention in Purnea District 
Ja11 and classified as---- division. 

,. Sd/-

District Magistrate. 
• Purnea.". 
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. · . . 18. Ori .the same day the District Magistrate issued 
another order contained in Memo No. 2447/C in which the 
grounds were disclosed for detention-. · 

For the purpose of appreciating the submissions 
advanced by the learned counsel for the petitioner. it IS very 
relevant to quote the grounds for detention of the petitioner 

. by Memo No. 2447/C dated 9.6.84 served on the petitioner 
in ·jail. · · 

. "OFFICE OF THE DISTRICT MAGISTRATE, PURNEA. 

ORDER. 

Memo No. 2447/C, Dated, the 9th June, 1984. 

Shri Dilip Singh s/o Shri Bhim Singh of village 
Chandwa. P.S. Mirganj (Dhamdaha). District- Purnea at 
present Shibpuri. Bhatia Bazar. P.S. Khazanchi Hat District 
- Purnea is hereby informed that under section 12(1) of Bihar 
Control of Crimes Act. 1981. he has been ordered to be 
detained. vide my order no. 2564/c dated 9.6.84 on the 

· following grounds. 

GROUNDS · 

1. On 29.3.83 at 5 P.M. you along with your nine 
asso.ciates all being armed with pistol. re.volvers and 
daggers went on Motor Cycles to the house of one Mishri 
Azad Chaudhary of Aajni Chowk. Bhatia Bazar. Purnea and 
illegally entered into his house. abused him and forcibly took 
away one Kajal wrist watch worth As. 600/· . one gold chain 
of 1 !12 Tolas worth As. 3000/- and cash amounting to As. 
350/- from his Brief case. (K.Hat P.S. Case no. 116/83 dated 

·29.3.83 uis 144/448/380 I.P.C.). . " 

2. on account of the criminal activities and finding 
apprehension of breach of peace a report for action u/s 107 
Cr. P.C. was submitted by K. Hat P.S. on 1.4.83 to the S.D.O. 
Sadar against you and your associates as 2nd party and 
Rohit Yadav and his associates as 1st party. (K.Hat P.S. 
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Non-F. I.A. No. 21/83 dated 1.4.83). 

3. Ori 10.4.83 at 8 A.M. while one Rohil Yadav of 
Bhatia B'azar. P.S. K.Hat, Purnaa. was going to take tea 
near Lakhan Chowk you along with your associates Raj 
Kumar Dubey and Boby Ghosh committed murderous attack 
on him by firing shots from Pistols and thereby caused 
bullet injuries on his persons. (K.Hat P.S. Case no. 135/83 
dated 10.4.83 u/s 307 I.P.C. & 25(A) and 26 Arms Act.) . 

. 4. On 26.10.83 in broad da,t light you with the help 
. of your-accomplices kidnapped a minor girl Kumari Mamta 
.Ghosh by forcibly lifting her in a car for immoral purposes. 
(K.Hat P.S. Case No. 395/83 dated 26.10.83 u/s 363/366 
I.P.C.) . 

5. On 9.3.84 at about 12 A.M. you along with your 
associates stopped Bus No. BRJ 1327 of one Ashok Kumar 
Ghosh of Bhatia Bazar, Purnea in front of old Pe~rol Pump 
to the west of Khuskibagh, P.S. Sadar, Purnea. You at the 
point of revolver called all the ·staffs of the Bus at petrol 
Pump and threatened them to put them in the Bus and to set 
fire in it if they would drive the Bus and work in it (Sadar 
P.S. Case No. 51/84 u/s 341/504 I.P.C.). 

6. On 15.3.84 at about 1 o A.M. while Sri Ashok 
Kumar Ghosh of south Bhatia Bazar, P.S. K. Hat, Purnea, 
was taking tea at Lakhan Chowk you along· with your 
associates reached there. assaulted him threw away hot ten 
upon his face a.nd took out As. 450/- from his pocket of the 
shirt. (K.Hat P.S. Case No. 81/84 dated 15.3.84 u/s 341/ 
379/323 I.P.C.). 

7. On 17.4.84 at about 4 P,M. whiie one Subhas 
Kumar Ghosh went on his Motor-Cycle bearing No. BRK 7947 
to see one wooden bridge near Supni Hat, P.S. Sadar 
Purnea. if it was fit-for plying Bus, you along with' your thre~ 
associates ~eached there on two motor-cycles, one of red 
colour bearmg No. BHK 2287 and another of black colour 
without number. O,ne of YOt.~r associates, named Raj Kumar 
Dubey snatched away wrist-watch worth As. 650/- from the 
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hand of Subhas Kumar Ghosh at the point of his revolver 
and whereas you fled away with the motor-cycle of the said 
Subhas Kumar Ghosh, you and your accomplices threatened 
Subhas Kumar Ghosb to kill him if he would inform the 
police about the incident. (Sadar P.S. Case No. 79/84 dated 
17.4.84 u/s 392 J.P.C.) . 

PREVIOUS GROUNDS. 

1. That on 7 .2 .81 · you along with one of your 
accomplices and other stopped Bus No. BHQ 9564 plying 
on Birpur-Patna road and on refusal of the Conductor of the 
Bus to pay any Chanda you along with your accomplices 
assaulted him and took away the wrist-watch, spec';acle and 
Rs . 5/- from the person of the Conductor. (K.Hat P.S. Case 
No. 12 dated 7.2 .81 u/s 379/3231.P.C.) . 

2 . That on 30.6.81 you along with your r.ine 
accomplices stopped one jeep bearing No. BRK 8391. You 
with the help of your accomplices took away forribly Rs. 
150/- from the person of Surya Narain Singh the driver of 

·the Jeep and pushed the said Jeep to a nearby ditch. (K. 
Hat P.S. Case No 308/81 dated 30.6.81 u/s 147/342/323/ 
379 I.P.C.). . . 

. 3 . That on 11 .11.81 S.J. . K.N. Mishra of K. Hat P.S. 
upon confidential information raided the premises of one 
Nitya Chandra Bhattacharya of Bhatia Sheopuri Mahalia. P.S. 
K. Hat, Purnea and during raid one country made Pistol was 

. recovered from your bed upon wl1ich you along with your 
accomplices were found sitting and talking in a room. (K. 
Hat P.S. case No. 471/81 dated 11.11 :81 u/s 25(A)/26/35 
Arms Act.) . ' ·· · · 

. 4. On 8.6.82 you along with one·Sunil Kumar Singh 
· of Madhubani, Gandhi Nagar and others entered illegally the 
office of Manager Chitrabani Cinema. Purnea at about 2.40 
P.M. you along with your associates forcibly deprived the 
Manager of the Cinema named Sri Upendra Pd. Singh of cash 
amounting to about Rs. 1800/-. When the said Manager put 
up some .rasistance, you assaulted him with knife which hit 
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the Manager on the forehead. (K.Hat P.S. case No. 0180/82 
dated 8.6.82 u/s 448/323/324/379 I.P.C.). 

5. On 10.7.82 about 8 P.M. you along with your 
associates near Kalibari Chowk deprived Anil Kumar, a 
second year student of Purnea Polytechnic of his wrist watch 
af]d a golden ring . You also threatened him that he would be 
killed in case he dared to report the incident to the Police . 
(K.Hat P. S . ~ase no. 215/82 dt.10.7.82 .uls 341/3231379 
J.P. C.) . 

6. On 17.7.82 at 3 P.M .. near Purnea Agrawal 
Market you along with your associates assaulted one Murari 
Singh of Ufrail, ·P.S. Basaithi -(Raniganj) . District Purnea at 
present Sipahi Tola, Madhubani: P.S. K.Hat. One of your 
accomplices assaulted Murari Singh and you fired a shot 
from your pistol at him injuring him on the left side of the 
chest. (K.Hat P.S. Case No. 223182 dt. 18.7.82 u/s 3421323/ 
307 J.P.C. & 27 Arms Act). . . · . "' . · · 

In view of the above grounds. I am satisfied that with 
a view to preventing him from acting in any manner 
prejudicial to the public order it is ·necessary to detain him 
under section 12( 1) of the Bihar Control of Crimes Act. 1981. 

· Hence, Sri Dilip Singh is hereby informed that h~ can 
file representation in writing against the detention order by 
which he has been detained. If he has to submit any 

. representation, he may address the same to the Under 
Secretary to Government · of Bih9r. Home (Police), 
Department: Patna. through the Jail Superintendent.. . 

Sd/- · 
District Magistrate, 

Purnea. 

. . · Fo~warded , in triplicate. to the Jaii .Superi'Qtendent, 
D1stnct Ja1l, Purnea. He will please return two copies with 
detenue's signature after being served on the detenue. 

(All connected papers have been given to the detenue 
on 3.6.84) . ' . · . 
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A very surprising thing which appears to me is that 
the District Magistrate, Purnea, while disclosing the grounds 
by Memo No. 2447/C dated 9.6.84 (Annexure-5 to the writ 
application). Has said "all connected papers have been 
given to the detenue on 3.6.84". · · 

··Though it will bear repethion 'the order of detention 
dated 3.6.84 along· with which the grounds of detention were 
served upon the petitioner was already revoked by the 
District Magistrate by his order dated 9.6.84 (Annexure-6). · 

' 19. In pursuance of the grounds served upon the 
petition were served upon the petitioner was already revoked 
by the · District Magistrate by his order dated . 9.6.84 
(Annexure:6). 

19A. In pursuance of the grounds served upon the 
_petitioner, as above, the petitioner filed a representation to 
the State Government as contemplated under section 17. of 
the Act on 13.6.84. However, representation was rejected 
and -the State Government on 19 .. 6.84, approved the order 
of detention dated 9.6.84 , jJassed by the District Magistrate,. 
Purnea . The petitioner has complained in the instant 
application that the order rejecting the representation was · 
served upon him as late as on 16:7.84. · · 

· ... 20. Thereafter, the p.etitioner was produced before the 
Advisory .Board on 23.7.84; The Advisory Board submitted 
its opinion to the State Government upholding the order of :· 
detention and h·eld that sufficient grounds existed for 
d.etention . of. the petitioner. WHEREUPON t.he impugned 

·order (Annexure-18) dated 3rd Aug~;Jst, 1984, was passed 
by the State Government in exercise of powers conferred by 
section 21 (1) read with section 22 of the Act and the State 
Government confirmed the detention order No. 2446/C dated 
9.6.84 passed by th·e District Magistrate, Purnea, under 
section 12(1) of the Act and ordered that the petitioner shall 
remain in detention till 8.6.85. 
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The facts, as stated above, are the relevant facts which . 
needed to be stated in order to appr.eciate the legal · 
submissions advanced by the learned counsel for the 
petitioner. - . 

21 . Before I deal with the subm issjons advanced by 
the learned counser for the petitioner, it is relevant to quote 
a few sections of the Act : · 

Sec, 2(d) :- • Anti-social.element " means a person who-

(i) · either by himself or as a member of or leader of 
a gang , habitually commits or attempts to 
commit or abate the commission of offen.ces 
punishable under chapter XVI or Chapter XVII 
of the ln9ian Panel code; or 

. (iv) has been found habitually passing indecen·t 
remarks to, or teasing women girls ; or .. .. . 

Sec. 12(1) -The State Government may, if satisfied with respect 
to any person that with a view to preventing him from 
acting in any manner prejudicial to the maintenance 
of public order and there is reason to fear that the 

· activities of anti-social elements cannot be prevented 
otherwise than by the immediate arrest of such 
presons, make an order directing that such 
anti-social element be detained. 

' ' \ . . . 
(2) 1~. having regard to the circumstances prevailing or 

hkely to prevail in any area within the local. limits of 
the jurisdiction .of a District Magistrate, the State 
~overnment is satisfied that it is necessary·so to do, 
11 ~ay by on order in writing direct, that during such 
pen~d as may be specified In the order, such District 
Magistrate may also, if satisfied as provided In sub
section (1) exercise the powers conferred upon by 
the said Sl,Jb-.section : . 

Proviso to clause {2) and clause {3) of section 12 ~re 
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not relevant for the purpose of deciding the question involved 
in .the instant case and hence they are omitted. 

Sec. 2 1 (1) ~ . · In any case where the Advisory Board has reported , 
that thereis, in its opinion , sufficient cause for the 
detention of a person, the Government may confirm 
the detention order and continue the detention of the 
person concerned for such period as it thinks til. 

(2) ·In any case where the Advisory Board has reported 
that there is, in its opinion, no sufficient cause for 
the detention of a person. the government shall 
revoke the detention order and cause the person 
concerned to be released forthwith. 

Sec. 22. 

Sec.23 

(1) . 

(2) 

Maximum period of detention-· The maximum period 
for which any person may be detained in pursuance 
of any detention order which has been confirmed 
under section 21 shall be twelve months from the date 
of detention : · 

Provided that nothing contained in this section 
shall effect the power of the Government to revoke 
or modify the detention order at any earlier time. 

·Revocation of detention orders- (1) Without prejudice 
to the provision of section 21 of the G.ener;:~l Clauses 
Act, 1897 (1 o of 1897), a detention order may. at any 
t ime, be revoked or modified-

notwithstan,ding that the order has been made by an 
officer mentioned in sub-section (2) of section 12, or 
by the State Government to which that off icer is 
subordinate. ·. 

The revocation or expiry of a detention order shall not 
bar the making of a fresh detention order under 
section 12 against the same person in any case 
where fresh facts have arison after the date of 
revocation or expiry on which the State Government 
or an officer mentioned in sub-section (2) of sectiQn 
12, as tne case may be, is satisfied that such ·an 
order should be made. 
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.(The words have been under~lined by me for emphasis). 

22. 1~ the instant case the main impugned order 
(Annexure-18) dated 3.8.84, by which the petitioner has been 
ordered to remain in detention till 8.6.85 is founded on the 
initial order (no. 2446/C) dated 9.6.84 (An_ne~ure-4) ~ass'ed , 
under section 12( 1) of t~.e Act by the D.tstrlct Mag1st_rate, 
Purnea, by which the pet1t1oner was ordered to be detained. 
It is this initial order (Annexure-4) with which the grounds of 
detenti'on was served on the petitioner on the same day by 
Memo No, 2447/C (Annexure-5) and which ultimately, on the 
opinion of the A9visory Board, the State Government passed 
the impugned order dated 3.8.84 (Annexure-18). · · · 

· · · · Thu.s, the initial order (Annexure-4) having b.een 
pas·sed under section 12( 1) of the Act, it is relevant to 
·explain as to what is "anti-social element" .Thus, the order 
passed under section 12(1) of the Act necessarily has to be · 
read with the definition of "Anti-social element", the relevant 
clauses of which have. been quoted above. Looking to the
definition ; of "anti-social el-ement", i.t seems that in 
sub-clauses (i) and (iv) of sectron 2(d), the word "habitually" 
is used. The expressiqn "habitually" means "repeatedly" or 
"persistently". · l t implies thread of contin\Jity stringing 
together similar repetitive acts. Repeated, persistent and 
similar, but nor.isolated, individual and dissimilar acts are 

. necessary to justify an inference of habit. .It cannotes 
frequent commission of acts or omissions of the same kind 
referred to in each of the said sub-clauses or an aggregate 
of similar acts or omissions. This appears to be clear from 

· the use of the word ·"habitually" separately in clause (i), 
. sub-clause (ii) and sub-clause (iv) of section 2(d) and not in 
sub-clauses (iii) and (v) of section 2(d). Commission of an 
act .or omission referred to in one of the sub-clauses (i); (ii) 
and (iv) and of another act or omission referred to in any 
other of the said sub-clauses would not be sufficient to treat 
a ·person as an "anti-soc.ial element" . A ·Sirigle act or 
. . 

. :.. , ,. . ·. . 
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' 
omission falling under sub-clause (i) and a single act or 
omission falling under sub-clause (iv) of section 2(d) 
cannot, therefore, be characterised as a habitual act or 
omission referred to in either of them. Because the idea of 
"habit" involves an element of persistence and a tendency 
to repeat the acts or omissions of the same class or kind, if 
the acts or omissions in question are not of the name kind 
or even if they a're of the same kind when they . are 
committed with a long interval of time between them they 
cannot be treated as habitual ones (the Supreme Court in 
the case of Vijay Narain Singh v State of Bihar, reported in 
1984 S.C. 1334, ha.s interpret8d "anti-social element" with 
reference to sub-clauses (i) and (iv) of section 2(d) and has 
held as above). 

Keeping the aforesaid principle in mind ·of an 
anti-socia.l element, lllnve to see whether the present main 
impugned order (Annexure-18) fou'lded on the initial order 
(Annexu re-·4) passed under seciion . i 2( 1) of the Act is valid 
ornot. . 

23. to appreciate the legal submis~ons advanced by 
the learned counsel for the petitioner, it is also relevant to 
quote the relevant provisions of the preventive Detention Act 
(Act 4 of 1950), which came for consideration by the 
Supreme Court in the case of Hudibar.dhu Das v. District 
Magistrate, Cuttak & another, reported in 1969 S.C. 43. The 
relevant provisions of that Act is, for the purpose of the 
present case, section 13(2), which p~ovides as follows:-

"The revocation or expiry of a detention order shall 
·not bar the making of a fresh detention order under sect ion 
3 against the same person in any case where fresh facts 
have arisen after the date of revocation or expiry on which 
the Central Government or a State Government or an 
Officer. as the case may be, is satistied that such an order 
should be made." 
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·Thus, if section 13(2) of Preventive Detention Act (Act 
4 of 1950) is compared with section 23 (2) of the Bihar 
Control -of Crimes Act (Biha1· Act 7 of 1981 ), it is obvious 
that section 23(2) of the Bihar control of Crimes Act, 1981, 
stands at par with section 13(2) of the Preventive Detention 
Act (Act 4 of 1950). · 

24. It is well settled. that the power ·of detaining 
authority must be determined by reference to the language 
used in the statute and not by reference to any predilections 
about the. legislative intent. In my opinion , there is nothing 
in section 23(2) of Bihar Control of Crimes Act, 1981, which 
indicates that the expression "revocat ion " means only 
revocation of an o rder which is otherwise valid and 
operative :.apparently it includes cancellation of all order§ . 
invalid as well as valid (words have been underlined by me 
for emphasis) . · · · 

'The word "revocation" means annulling, rescinding 
withdrawing . "Revocation" means cencellation of the 
previous order, the word revocation, in my opinion , is not 
capable of restricted interpretation witho,ut any indication by 
the framer of law of any other intention. . · . 

. -25. Negli~·ence or inaptitude of the detaining 
authority in mak1ng a defective order or in fai ling to comply 
with the mandatory provisions of the Act may in some cases 
enure for the benefit of the detenue to which he is not· 
entitled. But, it must be remembered that the Act confers 
power to make .a serious invasion upor:t the liberty of the 
citizen by the subjective determination of.' facts by an 
executive authority and the framers of Act have provided 
several safeguards against misuse of the powers. If a 
defective order is passed or if an order has become invalid 
because of default in strictly complyin~ with the mandatory 
provisions of the law, it bespeaks ne·g11gence on the part of 

.the detaining authority and the principle underlying section 
23(2) of the Bihar Control of Crimes Act, 1981 .. ;-· is in my . 

. . 
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opinion, the outcome of insistence by the framers of the Act 
that the detaining authority shall fully apply its mind to and 
comply with the requirements of the statute and of 
insistence upon refusal to countenance slipshod exercise 
.of power. 

26. Similar provision as in section 23(2) of the Bihar 
Control of Crimes Act, 1981, was there in section 14(2) of 
the Maintenance of the Internal Security Act ( 1971 ). 

Thus, section 23(2) of the Bihar Control of Crimes Act, 
1981 stands at per also with section 14(2) of the . 
Maintenance of the Internal Security Act (1971 ). 

27. Keeping in view the aforesaid meaning of the word 
"revocation", it has to be seen whether main impugned 
order in the instant case (Annexure-18) is sustainable in law 
under section 23(2) of the Bihar Control of Crimes Act, 1981. 
in other words, whether the impugned order is based on fresh 
facts after the revocation of the ec>~lier order dated ~.6.84 
(Annex.ure-3) (also passed under section 12(1) of the Act) . 

· 28. The grounds of ·detention of the petitioner served 
with the earlier Oider (Annexure-3) have already been quoted 
in extenso in paragraph 11 above. There were 13 grounds 
of detention . This order (Annexure-3) dated 3.6.84, Was 
revoked by order dated 9.6.84. passed by the District 
Magistrate, Purnea (Annexure-G), as ·quoted in paragraph 
16 above. 

At this stage, it would be pertinent to refer to the. 
submissions advanced by the learned counsel for the 
respondents. Learned counsel for the respondents has 
submitted tha't1 in fact, the word "Pratisangrahit" in Annexure-
6 (order of revocation) means only "RECALLING" and not 
"revoking". Learned counsel by advancing such a 
submission submitted that.if it is an order of recall then the 
present order of detention dated 9.6.84 (Memo No: 2447/C) 
passed under section 12( 1) of the Act by th_e District 
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Magistrate, Purnea, could be passed on the very same 
grounds and, therefore, no infirmity or illegality was there . 
Learned counsel for the respondents also submitted that, in 
fact, the District Magistrate, Purnea, in the instant case. was 
exercising power under section 21 ot the General Clauses 
Act, 1897 (1 0 of 1897} and not under sectior~ 23(2} of the 
Bihar Control of Crimes Act, 1981, and thus has contended 
that section 23(2) of the Bihar. Control of Crimes · Act is 
attracted only in case of revocation and not in cases in wh ich 
the power is exercised under the General Clauses Act. 

29. The grounds of detention of the petitioner w·as 
served upon him along with the order of detention, i,e., on 
the same day the 9th of June, 1984 (by Memo No. 2447C) 
itself. These grounds.upon which the main impugned order 
(Annexure-18} is founded have been quoted in extenso in 
paragraph 18 above and, thougth it .will bear repetition at 
the end it has been stated "all connected papers have been 
given to the detenue on 3.6.84". 

If one compares the grounds as quoted in paragraph 
18 above (in annexure-5) upon which 'the main impugned 
order (Annexure-18 is founded, it is manifest as thus : 

( i) 
( ii) 
(iii) 
(iv) 
(v) . 

(vi) 
(vii) 

· Grounds in 
Annexure-5. 

Grounds in 
Annexure-3 

Ground No.1 = Ground No.7 (already revoked} 
No. 13 

' 
No .. 2 

II No.3 
II No. 4 

= 

= 
= 

II 

II 

No. 8 . 
No.9 

II ·No. 5 = II No .. 11'-
11 No. 6 = II No. 1 o 
II No. 7 = , No. 12 

Then, it seems' tha.t in Annexure~5 anotlier heading 
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has been gven as Previous Grounds. Under this heading 
(Previous Grounds}. there are 5 grounds and it is again clear 
that ground no. 1 under this heading is very same ground 
no. 1 of annexure-3. Ground no. 2 =ground no. 2, ground no. 
3 =ground no.3, ground no.4 =ground no.4, ground no. 5 = 
ground no.5 and ground no.6 =ground no. 6 of Annexure-3. 

30. From the above, it would appear that no fresh fact, 
whatsoever, was mentioned in Annexure-5, dated 9.6.84 

·(Memo No. 2447/C} while passing the order of detention 
dated 9 .6.84 (Memo No. 2446 C) (Annexure-4) by the 
.District Magistrate, Purnea, under section 12(1} of the Act. 
The grounds in Annexure-5 are mere verbatim repetitions 
of the earlier grounds. They are absolutely identical to the 
grounds (Annexure-3) which stood revoked by Annexure-6, 
No fresh fact had arisen after the revocation of the earlier 
order/grounds (Annexure~3) dated 3.6.84, (revoked by or
der dated 9.6.84 (Annexure-G). 

· . ~- 1 . Thus the question is whether the present main 
impugned order (Annexur'e-18) in sustainable in law in the 
aforesaid background. · 

· 32 . Now, looking to section 23(2 ) of the-Bihar Control 
of Crimes Act , 1981, as already quoted above , in my 
opinion , if an order,. for the detention of. a person· had been 
made under the Act on the grounds mentioned in that the 
order or served on the person with the order and if that 

· order was either subsequently revoked or the period for 
which the detention order was made had expired, the said 

. order would not stand in the way of making a fresh order of 
detention under. section 12 of the Act against the same 
person provided fresh facts arose after the date of the said 
revocation or expiry, if no fresh facts came into being after · 
the date of revocation or expiry, as may warrant the making 
of an Qrder of detention, the requisite condition precedent 

· to the making of the subsequent order would be non
existent and it would not be permiss ible to make a . 
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subsequent order of detention under section 12 of the Act 
on the very same grounds. 

33, The matter can also be looked at from another 
angle. Section 22 of the Bihar Control of Crimes ACt, 1981, 
provides· that the maximum period for which person may be 
detained in pursuan'ce of any detention order which has been 
confirmed under section 21 of the Act shall be 12 months 
from the date of detention. It is, therefore, plain that the 
maximum period for which a person can be detained on 
account of specified acts should not exceed 12 months. 11 
for the same acts repeated orders of detention can be made, 
the effecr would be that for the same acts a detenue would 
be liable to be detained 1or a period of more than 12 months. 
The making of a subsequent order of detention in respect o1 
the same acts, for which an earlier order of detention wa~ 
made, would run counter to the entire scheme of the Act. 11 
would also set at naught the restriction which is imposed b1 
section 22 of the Act ·relating to the maximum period for 
which a person can be detailed in pursuance of a detention 
order.-

34. In the instant case, I hold that after the order o' 
revocation (Annexure-6) of the earlier order of detentior 

· (Annexure-3), no fresh facts had arisen and in that view o·. 
the matter the revocation order (Annexure-6) was a legal bar 
for making the fresh detention order "(Annexure-4) datec 
9.6.84 on the very same/identical grounds as in Annexure-~ 
the grounds of detention being Annexure-5 dated 9.6.84. 

35. For the reasons stated here in before, I hold tha' 
the grounds {Annexure-5) on wh ich the petitioner wa~ 
detained under section 12('1) of the Act were non est in the 
eye of law. I further hold that, on the facts stated above, the 
subjective setisfaction of the District Magistrate, Purnea, ir 
passing the impugned order of detention {Annexure-4) wa~ 
completely lacking and the order was passed absolutely ir 
a mechanrcal way and in perfunctory manner. I further hole 
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that in the instant case, on the facts and in the circumstances 
of the case, the order of detention of the petitioner 
(Annexure-4) on non-est grounds (Annexure-5) was a clear 
case of abuse of power on the part · of the District 
Magistrate, Purnea, and in the instant case the petitioner, 
on the facts of the present case, was deprived of his 
fundamental right to liberty and the petitioner's 
fundamental right of liberty could not be curtailed in the way 
as it has been done in the instant case. 

36. Thus, I hold that the main submission of the 
lear.ned counsel for the petitioner succeeds: 

The submissions advanced by the learned counsel for 
the respondents have no force and they must be rejected in 

-view of the interpretation of the word "revocation" as already 
given above. The word "PRATISANGRAHIT" as used in 
Annexure-6 (which has been quoted in full above) means 
"revoked" as would appear from the legal Glossary issued 
by the State of Bihar in the year 1979. The word used in 
annexure-6 (in the order of revocation) does not suffer from 
any vagueness at all. It specifically, categorically and 
positively says that the order/grounds dated 3.6.84 (Memo 
No. 237 4) is here by revoked. 

37. Section 23(1) of the Bihar Control of Crimes Act, 
1981, starts as follows :-

"Without prejudice to the provision of section 2t ·ot 
· the General Clauses Act. 1897 (10 of 1897). a detention 

order may. at any time, be revoked .or modified ... • 

Thus, there is no ambiguity or vagueness is section 
23(1) of the Act. A detention order can be revoked or 

· modified under section 23(1) of the Act. In the instant case 
the District Magistrate, Purnea, by Annexure-6 (quoted 
above) has positively and without any vagueness revoked 
the earlier order of detention (Annexure-3) under · section 
23( 1) of the Act, There is no mention in the order of 
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revocation (Annexure-6) that the District Magistrate was 
exercising his power under sectio·n 21 of the General 
Clauses Act, 1897 .. If the District Magistrate was exercising 
his power under section 21 of the General Clauses Act, 1897, 
he could have very easily and conveniently referred to his 
power under the General Clauses Act. Non-mention of the 
power exercised under the General Clauses Act, 1897, 
.shows that in the instant case the District Magistrate, Purnea, 
has exercised his power under section 23(1) of the Bihar 
Control of Crimes Act, 1981, and not under the General 
Clauses Act, as submitted by the learned counsel for the 
respondents . The submission advanced by the learned 
counsel for the respondents that the order (Annexure-3) was 
only "recalled" by order (Annexure-6) and not "revoked.", has 
no substance at all as the word "PRATISANGRAHIT" means·. 
"revoked" and not "recalled". · 

38. Having rejected this submission of .the learn.ed 
counsel appearing for the respondents, the other submis
sion advanced by the learned counsel for the respondents 
automatically falls, the learned counsel for the respondents 
submitted that if power of revocation was exercised under 
General Clauses Act, section 23(2) of the Bihar Control ·of 
Crimes Act was not attracted. I have already held above that 
in the present case the order of revocation (Annexure-6) was 
not passed under the General Clauses Act, but positively 
under section 23(1) of the Bihar Contr.ol of Crimes Act: 1981. 

· Learned counsel for the respondents fairly contended 
that section 23(2) of the Bihar Control of Crimes Act, 1981, 
was attracted only in cqse of revocation. As I have already 
stated above that here was a case of revocation and not a 

.case in which the District Magistrate had exercised his 
power under General Clauses Act. I hold that section 23(2) 
of the Bihar Control of Crimes Act, 1981, was fully attracted 
on the facts of the .case. . ' 

39. For the reasons given hereinbefore, the 
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submissions advanced by the learned counsel for the 
respondents fail and ~re rejected .. · . 

40. In view of the fact that the application succeeds 
on the very first submission advanced by the learned 
counsel for the petitioner, the second limb of his 
submission to the effect that the proceeding under section 
107 of the code of Criminal Procedure could not be one of 
the grounds.for detention need not be considered. 

41 . Having given my anxious consideration to the 
case, I am of the view that the order of detention (Annexure-
4) dated 9.6.84, the grounds of detention (Annexure-5) dated 
9.6.84 , must be held to be non-est in the eye of law and 
consequently the main impugned order (Annexure-18) dated 

: 3.8.84 is also wholly illegal and against the provisions of 
law as -contained in section 23(2) of the Bihar Control of 
Crimes Act, 1981, as the order of detention is not passed o·n 
fresh facts after the date of revocation (Annexure~6) . 

. 42. In the result , I ·quash the order of detention 
(Annexure-4),. the grounds of detention (Annexure-5) and 
also the order dated 3.8.84 (Annexure-18) by which the 
petitioner has been ordered to remain in detention till 6.8.85 . 
The petition is, accordingly, allowed. The petitioner shall be 
set at liberty forthwith unless he is required to be in custody 
on some other grounds. 

P. S. Sahay I agree 
R. D. Application allowed. 
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TAX CASE 

Before Uday Sinha and S.Shamsul Ha·san, JJ. 

{984 

December. 20, . 

Commiss(oner o( Wealth Tax, Bihar, Patna . 

v. 

Sheo Kumar Dalmia. 

Wealth Tax· Act, 1957- (Act XXVII of 1957), Section 
25(2) Commissioner, whether and when can act in terms of · 
section 25 (2) - to attract the principle of merger
essential element for. · 

It is plain that the Commissioner could act in terms of 
section 25 (2) of the Act only if the order of the Wealth Tax . 
Officer was considered by him to be erroneous. He has no 
jurisdiction to pass order in terms of section 25 (2) if orders 
have been pa~sed by Assistant commissioner of Wealth Tax. 

. In order to attract the principle of merger, it is 
essential that order on ·merit must have been passed by the 
appellate or superior authority. In the instant case, no order 
on inerit has been passed. In fact, on the date of hearing of . 

. the appeals there were no appeals on which order could be 
passed .on merit. The appell.ant (assessee) sought 
permission to withdraw the appeals. The learned A.C.C. 
granted the prayer. That was the end of the appeals.There 

·Taxation Case Nos. 24 to 28 of 1976 (Consolidated). Re: Statement 
of case under section 27(1) of the Wealth Tax Act by th.e Income Tax Appelate 
Tribunal. Patna Bench. ·s· in the matter of assessment of Wealth Tax on 
Sheo Kumar Dalmia for the assessment years 1964-65 to 1968-69. 
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was thus no occasion for the A. C. C. to consider whether the 
levy of penalty was right or wrong. Until a decision has been 
given on merit,there could be no question of doctrine of 
merger being attracted. 

Held , therefore, that on the facts and in the 
circumstances of the instant case, the Tribunal was. 
absolutely wrong in holding that the Wea lth Tax 
Comm isssioner had no power to revise the order of the 
Wealth Tax Officer on the basis that it had merged with the 
order of th A.A. C. The appeals having been withdra·~nthere 
·was no question of merger of the two orders. 

Case Laws discussed. 

Reference under section 27 (1) of the Wealth Tax Act. 

The. facts of the case material to this report are set 
out in the judgment of Uday Sinha,J. 

Messrs B. P. Rajgarhia (S.C. I. T.O.) and S. K. Sharma 
(J. C. to S.C. C. I. T. 0.) for the petitioner. 

Mr. L. K. Baj la for the opposite party. 

Uday Sinha , J: These are five references under 
sectron 27 (1) of the Wealth Tax Act at the instance of the 
Commissioner of Wealth Tax,Bihar. The five consolidated 
references are being disposed of by this judgment. The 
question referred for the opinion of this Court is as follows: 

"Whether on the facts and in the circumstances of 
this.case the Tribunal were correct m law in holding tha t the 
Commissioner of Wealth-tax had no power to ~evise the 
orders of the Wealth-tax Officer under section 25(2) becau~e 

. the orders of the Wealth-tax Officer had merged with the 
order of the Appellate Assistant Commissioner?" 

. 2. The· references before us relate to imposition of 
penalty for non-filing of return at the appropriate time. In this 
reference we are concerned with the assessment years 
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1964-65 to 1968-69. The assessee is a Hindu · ~ndivided 
family .. The return of wealth had to be filed by 30th june of 
each assessment year. They were, lr. ·fact, filed for the said 
five assessment years on 6-10-1969. The returns not 
having been filed when they were due, the Wealth Tax 
Officer (hereina.fter referred to as 'W.T.O.') initiated 
proceeding under section 18(1 )(a) of the Wealth Tax Act 
(hereinafter called'the Act') and imposed penalty for each 
assessment year on the basis of the tax payable by the 
assessee in the: respective years. The orders imposing 
penalty are Annexures-A series to the statement of the case. 
The assessee preferred appeals to Appellate Assistant 
Commissioner (hereinafter referred to as 'the· A.A.C.' ) 
against .the order of theW. T.O. imposin!;J penalty. On the date 
of hearmg, however, the assessee Withdrew the appeals.:.. 
The order of 12-8-1971 reads as follows: · 

"Ail these five appeals have been withdrawn by the 
appellent's counsel vide his signature on the ground of 
appeal. These appeals are. therefore. dismissed." 

· 3. The assessee thereafter filed ·an application under 
section 18(2A) or the Act to the Commissioner of Wealth Tax 
(hereinafter called 'the . Commissioner') for waiving the 
penalties imposed by the W.T.O.The application was rejected 
by the Commissioner. The Commissioner observed in his 
order dated 17-11-1972 that the provisions of section 18(2A). 
were not applicable as penalties under section 18(1)(a) had 
already been imposed by. the W.T.O. and confirm~d by the· 
A.A. C. The chapter. relating to levy of penality · was thus 
closed. Later the Commissioner suo motu in exercise of his 
pow·ers under section 25(2) of the Act made.it a live issu.e. 
Notice was issued accordingly in terms of section 2·5(2) of 
the Act to the assessee. The Commissioner was of the view 
that theW. T.O.·had not levied penalty in terms of the amended 
provisions of 18.(1A) of the Act as it ·stood on the date of · 

;passing the orders. In his view the amount of pen?lty should 
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have been worked out' on the basis or the taxable wealth 
and not on the basis of the tax payable by the assessee in 
the respective· years. The orders thus being prejudicial to 
the Revenue; the matter was. re-opened by issuance of 
notice. After hearing the assessee, the Commissioner 
enhanced the penalties, as mentioned in his o~der which is 
Annexure-B to the statement of the case. 

4. The assessee appealed against the order of the 
Commissioner to the Wealth Tax Tribunal. One of the 
submissions urged on behalf of the assessee, which found 
favour. with the Tribunal was that the Commissioner of Wealth 
Tax w.as not justified in assuming jurisdiction under section 
25(2) of the Act to revise the o_rder of the W.T.O. as it had 
merged in the' order of the A.A.C. The stand of the· revenue 
on the other hand was that the appeals having been with
drawn, there wa·s no order of the A.A. C. There was thus no 
question of merger of the order of the W.T.O. in the order of 
the A.A. C. The Comm issioner, according to the Revenue, 
had the jurisdiction to revis.e the order of theW. T.O. 

5. The short questio'n to be resolved thus is is whether 
the order of the A.AC. quoted in paragraph 2 above was a 
decision on the appeals filed by the assessee and whether 
the order of the W.T.O. merged in the order of the A.A. C. It is 
plain that the Commissioner could act in terms of section 
25(2) of the Act only if the order of the W.T.O. was 
considered by h im to be erroneous. He has no jur isdiction 
to pass order in terms of section 25 (2) , if .orders have been 
passed by Assistant Commissioner. of· Wealth Tax. If the 
order of the Assistant Commissioner in the instant case is 
read an order in the appeal on merit, the Comissioner's 
order would be without jurisdiction.· 

. 6. The questiO'n at issue has to be settled in the light 
of the principle whether the order of the W. T.O. got merged 
in the order of the A.A. C. dated 12-8-1971, quoted above or · 
it stood out as an independent order. Having heard counsel 
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for the parties at length, ·1 am definitely of the view that no 
question of merger is involed in the instant case. In order to 
attract the principle of merger, it is essential that order ~n 

· ~erit must have b~en passed by the appellate or super1or 
authority. In the instant case, no order on merit has been 
passed. In fact; on the date of hearing of the appeals there 
were no appeals on which order could be passed on merit. 
The appelle.nt (assessee) sought permission to withdraw the 
appeals. The learned A.A.C. granted the pray~r. That was 
the end of the appeals. There was thus 110 occasion for the 
A.A.C. to consider whether the levy of_penalty was right or 
wrong. Until a decision had been given on merit, there could 
be no question of doctrine of merger being attracted. ';·· 

. 7: It is not·necessary to multiply decisions, as the point 
admits of no difficulty. Reference may be . made to a Full 
Bench decision of the Madhya Pradesh ·High Court in 
Commissioner of Income-Tax,M.P.II versus R.S. Banwariial (1 ). 

·The point raised in that case was similar to the one · 
before us. Although that was a case of exercise of power 
under section 263 of the Income-Tax Act, yet the ratio of that 
case will determine the case under section 25(2) of· the 
Wealth Tax Act as wel l. In that .case the facts were that the 
I. T.O. passes assessment order. The assessee challenged 
the assessment in appeal challenging the addition in 
trading account and disallowance of deductions claimed as 
expenditure. The A.A. C .. upheld the disallowance, but set 
aside the addition of Rs. 5,000/-in the trad ing account. After 
the appellate ord~r made by the AA.C. the commissioner 
issued notice to the assessee under section 263(1) of the 
Income-Tax Act, 1961 which is in pari materia to section 
25(2) of the Wealth Tax Act. The Commissioner directed the 
1. T.O. to make a fresh assessment according to law. The 
assessee preferred an appeal to the Tribunal against. the 

( 1) ( 1983) 140 I. T. R: 3 
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order of the Commissioner but without any success. In the 
. reference before the High Court it was contended that the 
order of the I. T.O. having merged in the· appedlate order of 
the A.A.C. the Commisioner had no jurisdiction to invoked . 

. the powers under section 263( 1) of the Income-Tax Act. The 
Full Bench laid down that the Commissioner's revisiono.l 
jurisdiction under section 263 was available over matters 
not considered and decided by the A.A. C. In regard to other 
matters he had no'jurisdiction.From this decision it will be 
seen that even when there is an appellate order, but it does 
not cover the entire matter falling for consideration before 
the I.T.O. The matter which did not fall for consideration 
before the appellate authority could very well fall within the 
revisional jurisdiction of the Commissioner. The doctrine of 
merger was not attracted although there was an appellate 
order. The instant case before us must be placed on a much 

· higher footing. In the case before us, the appellate authority 
was not invited to give its verdict on any of the matters 

· decided by the W.T.O. There can, therefore, be no question 
of merger. The view taken by the Madhya Pradesh High 
Court which ! am inclined to accept with respect is based 
upon the decision of the Supreme Court in AIR 1967 
Supreme .Court 681 :··state of Madras versus Madurai Mills 

. Co. Ltd. and (1958) 34 ITA 130 (SC): CIT versus Amritlal 
Bhogilal and Co. and that of the Gujarat High Court in (1975) 
98 ITA 255 : Karsan Oas Bhagwandas Patel versus 
G. ll.Shah,I. _T.0.(1) . 

I 

; 8. The Income Tax Appellate Tribunal took a contrary 
view relying upon two decisions of the Supreme Court. In 
my view, none of those decisions have any application. In 
Me/a Ram a and Sons: ( 1) the Supreme Court was concerned 
with a case where the appellate authority had dismissed the 

. appeal on the ground of-limitation. In those circumstances, 

(1) 251.T.A. 607. 
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the Supreme Court iaid down that decision of an appeal.on 
preliminary such as limita.tion and the like a_re als~ orders of. 
affirmance. The proposition cannot be disputed, but the 
instant case is not one of dismissal of appeal on the ground 
of limitation or on the ground of any preliminary objection 
r.egarding the maintainability of the appeal. The instant case 
is one where the appeals were withdrawn and the A.A.C . 
was forestc:~lled from -giving his verdict on merit. This case of 
~he Supreme Court can be of no avail to the ~ssessee. 

9. I am a I itt I e s u r p r is e.d at the Tribuna I pI a c i f1 g 
reliance upon Amritlal Bhogilal's case (supra) . The passage 
quoted by . the Tribunal is entirely irrelevant. There can be 
no doubt that where the appellate authority modifies, reverses 
or confirms, there is a decision of the appellate authority, 
the question of modification, reversion or confirmation does 
not arise. The Tribunal failed to take note of the following 
observation in the same case which runs as follows : . . . 

"But the doctrine of merger is not a doctrine of rigid 
and un1versal application and it cannot be said that 
wherever there are two orders. one by the inferiorTribunal 
and the other by a stiperior Tribunal. passed In an appeal or 
rev1sion . there is a fusion or. merger- ot · two orders 

. irrespective of subject-matter of the appellate or revisional 
order and the scope of the appeal or revision contemplated 

. by the particular statute" . . . 

If the above observations had been taken riote of the 
Tribunal would not have for derailed: The reliance pl~cec 
upon 66 ITR 443: G_ommissioner of Income_ Tax (Central), 
Calcutta versus Ra1 Bahadur Hardutroy Motilal Chamaric: 
was equally misplaced. In my view, Amritlal Bhogilal's cas€ 
(supra) laid down the exactly contrary to what the Tribuna 
understood. 

10. Having given my best consideration to even 
aspect of the matter, I have not the least doubt that the 
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Tribunal was absolutely wrong in holding that the Wealth 
Tax had no power to revise the order of the W.T.O. on the 
basis that it had merged with the order of A.A.C The appeals 
having been withdrawn, there was n·o question of merger of 
the two orders. · 

11 . For the reasons·, indicated above, the reference is 
answered in the negative in favol!r of the Revenue and 
against the assessee. In the circumstances of the case, there 
shall be no order as to costs. · 

12. Paragraph 14 of the order of the Tribunal shows 
that the submission regarding merger having been accepted 
by theTribuna.l , the other submissions urged on behalf of 
the assessee were not .The assessee is ent itled to 
consideration by the Tribunal.lt will, therefore, now be for 
the Tribunal to consider the other submissions urged on 
behalf of ·the assessee a·nd dispose of the appeals in 
accordance with law. · 

S. Shamshul Hasan I agree 

M.K.C. Order accordingly~ 
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REVISIONAL CIVIL 

Before S.S.Sandhawalia, C.J. and B.P.Jha,J. 
·. . 

1985 

Ja,nuary, 5 

Kumar Kalyan Prasad & another. 

V. 

Kulanand Va idik & Others. 

Specifc Relief Act, 1963(Act XL VII of 1963), Sect fon 
6- Scope and applicability of-:- dispossession envisaged 
in section 6 - whether includes with~n its sweep the · 
flagrant and contumacious violation of symbo l ica l 
possession of immovable property duly delivered in the 
r;ourse of law. ' · 

A mere reference t o the plain language .of the 
provision of section 6 would indicate that the word " 
dispossessed" has not been used in the narrowly constric_ted 
sense of the actual physical possession of i mmov~b l e 
property. Indeed, it talks somewhat widely of dispossession 
of immovable property otherwise than in due oou rse of law 
y.'ithout the persons consent. If the Legislature intended to 
narrowly limit the woud "d ispossessed" there could have 
been ·.no difficulty by specifying in terms the actual ity of 
physical po·ssession as its necessary and vital ingred ient. 
The word employed i~ the o"rdinany word '.'dispossess". 
PlainLy enough it would include within its sweep actual 

·civil Revision No. 1210 of 1981 . From an order of Mr. Jagdish :· 
Kumar Sinha. Additional Munsif. Darbhanga. dated the 30th of May 1981 . 
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·physical dispossession also but this is no warrant for 
holding that it n.ecessarily excludes the violation of other 
froms of possession including a symbolcal possession duly 
delivered by .law and contumaciously violated by an 
aggresiye trespasser. On principle the word "dispossesed" 
in section a· cannot be construed in any hypertechnical 
sense and to , push it into the procrustean bed of actual 
physical possession only. Indeed the .. intent of the 
legislature in section 6 to provide early a[ld expeditious 
relief against the violation of possessory right, irrespective 
of title, woulq be egually, if not more, relevant where . 
symbolical possession delivered by due process of law is 
sought to be set at naught forthwith . 

Held, therefore, that on a larger and liberal/ 
,construction , it seems wholly unnecessary to limit or 
cohstrict the ordinary and plai.n meaning of the word · 
"dispossessed", which is obviously wide enough to include 
·both actual physic~! possession <'l.nd equally a symbolical 
possession of immovable property which is well recognised 
in the eye of law: -

Case laws discussed. 
Application by the petitioners. 

. The facts ·of the case material to this report are set 
·out . in the judgment of S.S.Sandhawalia, C.J. 

Messrs R. · S. Chatterjee 8nd G.P. Jaiswal for the 
petitione~s . . . , 

Messrs S. C. Ghose and Kalyan Kumar: Ghose for the 
opposite party. .. 

S.S.Sandhawalia, C.J. Whether the 'disposses·sion 
'envisaged in section 6 of the Specific Relief Act , 1963, 
in.cludes within its sweep the flagrant and contumacious 
violation of symbolical posses~ion of ~mmovable property 
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duly delivered in the course of law - .has come to be the 
spinal issue in this oivil revision. · . , 

2. The facts herein. call for a s~me what bri.ef notice 
and indeed highlight how the vagaries of law can lead to · 
grave delays and thus virtual injustice for a suitor seeking 
relief through its . processes. The petitioner.s herein a re 
members of a joint Hindu Mitakshara family qf which Kumar· 
Kalyan Prasad (petitioner no:1) is the Karta and manager 
and the suit under section 6 of the Specific Relief Act 

· (hereinafter referred to as "the Act") for the recovery of 
possession of the suit property· had been filed . in a 
representative capacity. It is unnecessary to recount the 
somewhat tangled facts and it suffices to mention that,way 
back in the year 1956 the petitioners had filed Title Suit No. 

·-130 seeking evic~ion of the opposite party and securing th~ 
, possession of the· suit property . . Though the .suit was' 

dismissed by the Mu.nsif, 1st Court, Darbhanga, and the 
· ~ower appellate court upheld the dis~ issal 1 the High Co9r~ . 
m Second Appeal No.125 of 1961, decided on the 5th'~of · 
April, 1963·, decreed the suit in favour of the petitioners for 
recovery of possession with .regard to the suit land by 
ejecting the defendants as also for recovery of arrears of 

· ren tal. The decree of the High Court was duly executed in 
Execution Case No. 113 of 1963 and actual possession was 
secured on the 10th of Novmber· 1965. . ' . 

- . 3. It is the petitioners case that having got delivery of 
· possession they· locked the house and deputed two of the' 
servants to keep a wat'ch over the .same. however on the 

· very night of the 1Oth November, 1965; the. opposite party 
with the help of ot~er associates forcibly entered the house 
and took possess1on of the same by ousting the plaintiffs' 
servants and also assaulted them. A criminal case was then 
filed by Ja9eshwar Bhandari, one of the petitioner' servants, · 
under sect1on ·14 7,448,452,and 323 of the Indian Penal Code 
in which the a co used persons were convicted and sentenced . 
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,by the trial court. The. conviction had been maintained up to 
the highest level by the High Court. The opposite party, 
however, clung to the property and despite repeated 
demands refused t.o give up their illegal possession and 
indeed started erecting new structures.,over the suit 
property and putting down the old ones. The petitioners then 
instituted the suit under section 6 of the Act giving rise to 
the present revision. 

. 4. The suit was contested by the defendants_ on a 
variety of grounds and on the pleadings of the parties as 

· many as eight issues were framed of which the m~terial ones 
are issue nos.S and 6 in the terms following: . 

. "' . 
. ··s. Is the delivery of possession given by Nazir to the plaintiffs 

over,the disputed land a mere paper transaction?' 

6. Are· the plain~iffs dispossessed of the disputed land as 
alleged T . . 

5 .. In a prolonged trial, which seems to have exten9ed· 
to the inordin~te length of 15 years, the Additional Munsif, 
Darbhanga, came to the categoric conclusion that the 
plaintiff-petitioners had acquired clear title over 2 kathas and 
19 dhurs of land which was the suit property but held that in 
the execution proceedings the Nazir had · only delivered 

. symbolical possessi'on of the property and the recording of 

.·the de~ivery of actual physical possession was not 
establishe/d. Taking a narrowly constricted view of the 
matt.er that the plaintiff-petitioners were not given physical 

. delivery of possession over the suit land,. he held that the 
question of their actual dispossession therefrom could not 
arise and, therefore, they had no cause of action· under 

· sectjon 6 of the Act· to file the suit. Consequently the same 
was dismissed and the petitioners pointedly assiled this 
finding in the present civil revision. . · . 

. 6 . Though the finding of· the court below that the 
actual . recordin~ of delivery of possession of the suit 
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property by the Nazir was a paper tra.nsaction w~s seriously , 
and forcefully assailed before us as rest1ng on no evidence what . 
soever, yet in this revision application it is wholly unnec~ssary 
to go behind that finding or to enter the thicket of facts. I Intend, 
therefore, to proceed on the firm finding arrived at by the trial 
court itself that symbolical possession of the-suit land had been 
duly delivered to the plaintiff-petitioners in the execution 
procedings by the Nazir in accordance with law. This finding in 
categoric terms in as under: 

".I find that actuaily Nazir visited the spot but he was not 
allowed to deliver possession so he submitted a report showing 
actual phys'ical possession but in fact no• such delivery was 
done rather the same was a symbolical delivery of possession." 

7. Now on the aforesaid finding the legaf issue· that 
now squarely arises is whether a flagrant and contumacious . 
dislodging of symbolical passession duly delivered .in 
accordance with law would come within the ambit of 
dispossession envisaged under section 6 of the Act and 
entitle the aggrieved party to maintain the suit. · ,. . 

/ 8. The .learned ·counsel for the parties took the stand 
that on the d1rect and narrow question afore$aid the -matter . 
~eems to be res integra and no precedent covering the 
1ssue on all fours could be cited . Judgments were referred 
to only by way of analogy. That being so, it is first necessary 
to exam 1ne the ~atter on principle and on the language of 
the statute. The relevant part of section 6 of the Act is in the 
followin~ term·s: . , - . . , 

. "6 (1) If any person is dispossessed without his 
· consent of imm~vable property otherwise than in due course 

cf law. he or any person claiming through him may, by suit , 
recover possession thereof, notwithstanding any other title 
that may be set up in such suit. (2) ... (3) .. ... (4) ... . ". · 

' 9. · In the first instance, a mere reference to the plain 
language of the provision aforesaid would indicate that -the 
word "dispossessed" has not. been ·used. in the narrowly. 
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constricted sense of .the ~ctual physical possess ion of 
immoveable property. Indeed, it talks sortlewhat widely of 
dispossession of immoveable property otherwise than in due 
course of law without the person's consent. If the 
Legislature intended to narrowly limit the word 
"dispossessed" _there could have been no difficulty by 
specifying in terms the actuality of p_hysical possession a.s 
its necessary and vital ingredient. The word employed is the 
ordinary word 'dispossess'. Plainly enough it would include 
within its sweep actual physical dispossession also but this 
is no warrant for holding that it necessarily excludes the 

· violation · of other forms of possession including a 
symbolical possess ion duly delivered by law and 
contumaciously violated by an aggresive trespasser. On 
principle I am not inclined to construe the word 
"dispossessed" in section 6 in any hypertechnical sense and 
to push it into the procrustean bed of actual physical 
possession only. Indeed the intent of the Legislature ih 
section 6 to provide early and expeditious relief against the 
violation of possessory right, irrespective of title, would be 
eqally, if not more, relevant where symbolical possession 
delivered by due process of law is sought to be set at naught 
tdrthwith . On a larger and liberal construction, therefore, it, 
seems wholly unnecessary to limit or constrict the ordina'ry 
and plain meaing o.f the word "dispossessed", which is 

· obviously wide enough to include .both actual physical 
possession and equally a symbolical possession of 
,immoveable property which is well recognised in the eye of 
law. The view that I am incli-ned to take would receive 
massive support from the observations in the full Bench 
judgment in Jayagopal Mundra v. Glulab Chand Agarwalla 
and others( 1 ). Therein after "close analysis of rules 35 and 
36 of Order ~1 . of the Code of Civil Procedure and relying on 
Juggobundhi.J Mukherjee v. Ram Chunder Bysack (2·); which 

(1) (1974) A.I.R. Orisan 173 , (2) I.L.R. 5 Calcutta 584 (F.B.) 
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was affirmed 'in Sri Radha i<risshan Chanderjee v. '[Jam 
Bahadur.{1) and equally on a string of the judgments of this 

. Court beginning -iNith Maharaja Pratan Udai Nath v. Sah1 
. Sunderbans Koer (2) it has been concluded as under: -· 

"Thus, the legal position · is well settled that 
symbolical delivery ,of possession against the 
judgment-debtor where even actual possession could have 
been delivered amounts to actual delivery of possession."t. 

Equally reference may also instructively be made to 
Ramamanemma v. Basavayya (2) whihet keep1ng in mind 
that the provisions of section 6 of.the Specific Relief Act are 
virtually in pari materia with the old section 9 of the repealed 
Act of 1877, It was observed in the aforesaid case that if the 
remedy is clear under the onerous remedy of another suit. 
By way of analogy in Monikayala Rao· v. Narasimhaswami 
(4) it was observed in paragraph 12 that the delivery of 
symbolical possession under order. 21 _rule. 35(2) would 
amount to an .interruption of the respondent's adverse 
possession. It seems to follow from the aforesaid precedents 
that the wei~ht of authority seems to be a pointer t.o the view 
that symbolrcal possession is in no was out of the ambit of 
disposse$sion and sought-to be remedied by section 6-·of 
ttfe Act. . · 

· 10. In ·fairness to Mr. S.C. Ghose, reference must be 
ma·de to a passing obsEJrvation in Son a .. Mia v. Prok.ash 
Chandra(.S). This case is, however, plainly distinguishable. 
Therein the pla-intiffs had continued tobe in physical 
possession· of the-land and the grievance raised was that 
the defendants had dispossessed them only by realising tolls 
from allegedlyshop.keepers on the market days of Mondays 
and Fridays. It was on those peculiar facts that it was observed 

' . . 
.(1) (1917) A.LR. P.C .1_97(2) (2) (1923) A.I.R. Patna 76. 
(3) (1934) A. I. R. Madras .558 . ( 4) (1966) A. I. R. Supreme Court 4 70 
(5) (1940) A.'I.R. (cel)464 . 
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that sec.tion 9 of the Specific Relief Act of 1877. comes into 
·operation only if the defendants have deprived the pla intiffs 
of actual physical . possession. A close reading of the 

. judgment would show · that the issue before us, namely, 
whe.ther symbolical possession comes within the sweep of 
section 6 of · the Act , did not even remotely arise for 
consideration. · Consequently it wa-s neith.er debated upon 
nor adjudicated by the Bench . However, if the observation 
therein is sought to be construed as a war.rant for the 
proposition that symbolical possession would be excluded 
from the scope of section 6., I would respectfully wish to 
record a dissent therefrom; Mr. Ghose had also referred to 
f-findusta~ Aeronautics v. Ajit Prasad. ( 1) but the general 
observation therein with regard to the scope of interferenc~ 
Under section 11;5 of the. Code of Civil Procedure would in 
no .way aid or advance the case of the respondents. · 

. '11. To con-clude; the answer to the question posed at 
the outset is rendered in the affirmative and it ·is held that 
th.e word "dispossessed" in section 6 of the Act will equally 
in<;:lude within its sweep any flagrant and contumacious 
violation of symbolical possession duly delivered in tho 
course of-law. · 

12. Once it is held as abqve, it is plain that the 
petitioners herein must succee~. The trial court had non-· 
suited them primarily on the ground that they had no cause 
of act iondo file· the suit under Section 6 of the Act. This was 

·on the ·ground that they had secured only symbolical 
possession of the property in dispute and not . actual · 
physical delivery. thereof from the Nazir. Even on that 
finding, the petitioners would be entitled to maintain the suit 
and the finding on Issue No.2, there fore, must be reversed 
to 'hold that the plaintiffs had a right and sound cause .of 
action against the defendants·. · 

(1) (1973) A.I.R. (S.C.) 76 
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13. The civil revis ion applicati_on is, there fore, ;:illowed · 
and the plain tiff-petitioners ' suit under Section. 6 of the Act 
is here by de.creed with all consequential reliefs . Tlie 
petitioners shall also have their costs. 

B. P. Jha 

M. K. C. 

I agree 

Application allowed. 
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,MISCELLANEOUS CRIMINAl 

·, Before S.S.Sandhawalia, C.J. ·and Prem Shanker 
Sahay, J. 

1985 

January, 3 
'. 

S.M.Abdur Rahim. 

v. 

The State of·Bihar & Anr. 

747 

C ode of C r i m in a I P roc~ d u r e • 1 9 7 3 (Act 2. of 
197 4), Sections 210 and 319- scope and applicability of
case pending on a police report against some persons. _ ._. 
complaint filed subsequently for the same occurance against 
some more persons - complaint case sent to the court 
under section -210 where Police case is pending -
Magistrate, whether has power to issue processes against 
~eytly adqed accused persons .. 

If a complaint case is transferred under section 210 
(2) of the Code befo!e a Magistrate where a Police case is ·. 
pending, the purpose of such transfer is both for enquiry and 
trial. In the instant case from the order it is clear that the · 
Magistrate perused the petition of complaint and after 
applying his mind issoed processes against th'e' petitioner. 
He was perfectly justified in acing so in view of the 
provision of law contained in section 210 (2). . · 

· Held, therefore, that the contention 'that such power 

·criminal Miscellaneous No. 2425-of 1982. In the matter of an 
applic'ation under section 482 of the code of Criminal Procedure. 
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' .. 
could be exercised after examining withnesses and only on · 
fresh materials·as required· under section 319•of the .Code 
cann9t be accepted. · · 

, Chintamani Par ida v. Jadumani and Ors. (1) relied on ~ 

Application under section . ~82 ·of the · Code ·of 
Criminal Procedure. · · · 

The facts of the case material to this report a're set 
out in the judgment of P.S.Sahay, J. · 

Mr. Shabbir Ahmad for .the petition~r.' · 

Mr. G. P. Jais.wal, A.P.P. for the state . 

P. S. Sahay,J . The short point , which has to be 
decided in this case. is that when a case is pending on a 
police report against some persons, thereafter a complaint 
is filed for the same occurrence against some more persons 

"and the complaint c.ase is sent--to the court where the police 
cas.e is pending _under section 210 of the Code of Criminal 
Procedure (hereinafter to be referre9 as the-Code) whether 
the Magistrate has the power t9 issue pr0cesses .against 
those newly added accused persons whose name do not 
find place in the police repor!.: . . · . · 

. 2. The facts, giving rise to this application are that; 
on the basis of the Fardbeyan lodg.ed by one Sheikh Shahid 
against Abdu_l Razak a case was. registere·d and after 
investigation charge sheet was submitted against him on 
which cognizance· was tak~n under section 279 and 304 ·A 
of the Indian Penal Code. Prior to thafa complaint was filed 
by Meh runn is a·, wife"'of the deceased, against three more 
persons incluping the petitioner. A report' was called for fro_m 
the Police if any case was pending relating to the same 
occurrence and a report was received that charge sheet had 

(~) (1981) Cr.L.J. 54_1 
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already been submitted against one person . The learned 
Magistrate, by his order dated 24.4.1976, transferred the 
case to the Court of the Magistrate where the Police case 
was pending. On receipt of the records of the complaint case 
the learned Magistrate after looking into the records, by his 
order dated 13.1 0.1977, issued process against the three 
accused persons under section 210 sub-cia use (2) of the 
Code and further ordered that since both the cases relate to 
the same· occurrence, it will be treated and proceed as a 
police case. Being aggrieved by the aforesaid order, the 
petitioner alone has .moved this .~ourt. 

·:. 3. Learned counsel appearing on behalf of the 
.petitioner,has contended that the complaint case has been 
transferred to the .Court. where the Police case was pending 
and, the complaint case looses its identity and, therefore, 
the Magistrate has no right to summon the petitioner. He has, 
'further, submitted that the summons could only have be~n 
issued .. on fresh materials, that is afterexamination of some 
witnesses·, as ·envisaged under section 319 of the Code. 
Learned counsel, appearing on behalf of the State, has, on 
the other hand, submitted that cognizance is taken of the 
offence and not o_f the offenders. and, therefore, the 
Magis.trate was fully justified in summoning the petitioner . 
and others who are named in the petition of complaint 
because of the specific allegations made against them. When · 
this case· came up for hearing before me, I felt some 
difficult,- as it was a case of first impression and, therefore, 
by order dated 19.6.1982 I referred .it to Division Bench and 
that is how it has come before us. 
' ·_· 4. Learned counsel, ap-pearing on ·behalf of the 
petitioner., has placed reliance on· a Bench decision of this 
Court in the case of Harbans Singh Vrs. Daroga Singh (1) 

(1) .(1962) A.I.R: (Pet.) 2i . . 
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where it has be.en held that' when a complaint case is 
amalgamate.d with the case instituted. on a charge sheet, the 
effect of such order is that the complaint case stands merged 
with the police case and loses its identity. That case was 
under Old Code, 1898, as amended in the year 1955 and 
the question arose in an appeal-.·against acquittal under 

. .section 417 (3) of th~t Code, on an objection raised. by the 
respondents that the complainant had no locus standi to file 
the appeal after the merger of the complaint case with the 
Police case. Bu1, in view of the new provision,section 210 
of the Code, the position is now quite different. The reason 
for introducing this provision was· that it was brought'to the 
notice of the Joint Committee of the Parliament that some 
times when a serio-us case was. being .investigated by the· 
Police some-one filed a petition of complaint and quickly got 
an order of acquittal either by collusion or otherwise with 
the result that the investigation of the·. Police case became 
intructuous, thus, leading to miscarriage of justice. In order. 
to obviate this Position this new provision ·was enaeted so· 
tl1at provision was enacted so tha.t private complaint do not 
mterfere with the course of justi'ce. It will be useful to qucte 
section 210 of the C0de which is as follows: . 

' 
"21 0. Procedure to be followed 'when there is a 

complaint case and police .investigation in respect of the 
same offence.:- · . · ., , 

(1) When in a case instituted otherwise than ori a 
police report (hereinafter referred to as a complaint case). it 
IS m~de to appear to the Magistrate; during the course of 
enqUir~ ~~- tnal held by him, that an investigation by the 
police IS In progress in relat ion to the offence which is the 
subj~ct - matter of the inquiry or trial held by him, the 

•. Magistrate shall stay the proceedings of such enquiry or trial 
. and caiLfor a report on the matter from the police officer 
cunducting the investigation. · · 

(2) If a report is. made by ·the investig~ting ~olic.e 
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officer under Sec. ·173 and on such report cognizance of 
any offence is taken by the Magistrate against any person 
who is an accused in the complaint case. the Magistrate 
shall inquire into or try together the complaint case and the 
case arising out of the police report as If both the cases 

· were inst~tuted on a police report. 

(3) If the police report does not relate to any 
·accused in the complaint case or if the Magistrate does not 
take cognizance of any offence on the police report. he shall 
proceed with the inquiry or trial. which was stayed1by him. 
in accordance wi.th the provisions of this code." 

5. Learned counsel has also placed reliance on a 
'decision of a single Judge of this Court in the, case of 
Ramchandra Prasad Vrs. -Ramsharan Sharma ( 1) in which 
two cases, one on police report and other on the complaint, . 
were amalgamated and ordered to be tried together under 
section 210 sub~clause (2}' of the Code and the complainant 
moved the Sessions Judge and the order of the learned 
Magistrate was set aside and .it was ordered to be tried 
separately .. Then the matter came to -this Court and it was 
held that the orqer of the session Judge did not contravene 
the provisions1 of section 210 sub-claus.e (2) of the Code and, 

. therefore, the case instituted on the complaint .was not 
liable to be stayed under subsection (1) of the aforesaid 
section .This decisieri do not help the petitioner at all. In the 
case of State Vrs. Har Narain (2) it has been held .that when. 
a cognizance of an offence is taker. against any persor:~ on 
the basis of police report the first ingredient of section 
41 0(2) is satisfied. The second ingredient is that congnizance 
of an offence -should be taken against any person accused 
in the complaint case. If both the ingredients ·are satisfied . 
the result will be that both the cases will be taken as a case 
instituted on a police report. This decision instead of 

(1) (19?9) B.L.J.R. 520 
(2) (1976) Cd ... J. 562 . . 
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•. 

helping ·the petitioner goes against him, from p.lain read!ng 
of section 210 sub-clause (2) of the Code the followmg 
sentence is rather significant·. · . 

I 
"The Magistrate sh<HI inquire into or try together the 

complaint case and the case arising qut of the police report 
as if both the· cases were instituted on a police report." · 

(Underlined for emphasis by me.) 

The word "inquiry" has· been defined under section 
2(g) of the Code which means ev.ery enquiry other than a 
trial conducted uQder this Code by Magistrate or Court. 
Police report has been defined under section· 2(r) of the 
.Code which means a Police report forwarde-d by a Police· 
Officer. to ·a Magistrate under sub-.section (2) of section 173 
of the Code. Therefore, if a complaint case is transferred 
under section 21 0(2) orihe Code before a Magistrate where 
a police case is pending, the purpose of such transfer is both . 
for enquiry and trial. From the order it is clear that the 
Magistrate perused the petition of complai nt and afte.r 
applying his mind issued process against the petitioner. He 
was perfectly justified in doing so in view of.the provision of 
law mentioned above. The .contention of the learned 
co u n s e I t h. at s u c h pow e r co u I d b e ex· e r c is e d aft e r · 
examining witnesses and only on fresh materials as required 
under sec;tion 319 of the Code can riot be· accepted. In the 
instant case we are concerned only with the provisions laid 
down under section .210 and not under section 319 of the 
Code. I am supported by a decision of the ·orissa High Court 
in the case of Chintamani Par ida Vr.Jadumani and others 
(1) where his Lordship, .after considering and discussing. 
1976 Criminal Law Journal 562,-has held that persons who 
are not named in the police r·eport but named in the petition 
of complaint can be proceeded against and both the cases 
should be tried together as a Police case. On a careful 

.. (1) (1 981) Ct,l.J. 541 . 
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consideration, l · am of the opinion that the learned 
Magistrate was perfectly justrified in summoning those 
persons, who were named· as accused in the petition of 
complaint, after the case was transferred to him under 
·section 21 0 of the Code. · 

6 . Thus, there is no merit in this application and it is, 
a:ccordiQgly, dismissed. The occurrence relates to the year 
1975 and the Magistrate shall dispose of the same with 

·utmost despatch. Let the lower court records be sent down 
·at once. · 

S. S. Sandhawalia, C.J, 

M.K.C . . 

I agree 

Application dismissed. 
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CIVIL WRIT JURISDICTION 

Before S.S.Sandhawlia, C.J. ~nd P.~ .. sahay, J. 

1985 

January,_, 3 

Bameshwar Prasad & Others. 

v. 

The State of Bihar & Othe/s. 
- . 

. . •·Bihar State Universities Act , 1976 (Act XXIII of 1976), 
·sections 35 (2) and 72(3)- Scope and applicability of
persons appointed on posts neither sanctioned nor 
approved-termination of their services· subsequently, 
wheth.er gives them legal. right to move. under Writ 
Juris·diction- provisions of section ;35 (2) and 72(3)-
n~tu~e.of -Const~tution of India, f.rticle 226 and 22~. · 

. Sub-clause (2) of section 35 puts a complete ban to. 
appoint any person on any post without _the prior approval 
fo the State Government. In cases of urgency so that 
teaching of students do not suffer, relaxation has.een made 

·civl Writ Jurisdiction Cases No. 3529, 3530,3716.3878.4091 & 
4149 & 4159 of 1984. In the,matter of applications under Articles 226 & 
227 of· the Constitution of India.. · ... . 
C.W.J.C. 3530/1987 .. . Siya Ram Mishra & Others .. Petitioners 
C. W.J.C. 371G/1984 .... Tejnarayan Prasad Yadav & Others .. petioners 
C. W.J. C. 3878/1984 .. Bhagirath Prasad Yadav & Other .. Petitioners 
C.W.J.C. 4091/1984 .. Umesh Prasad Shrivastava & Ors. · 

. c. W.J.C. 4149/1984 .. Sarju Prasad Mahto & Ors .. Petitioners. 
c. W.J.C. 4159/1984 .. Rabindra Nath Singh & Ors ... Petitioners. . . 
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only to appoint teachers. and that also for a pariod of six 
months provided the persons hold requisite qualification. 

·~ Held, that in the instant cases it is difficult to accept 
the contention·that the provision of section 35 (2) will not be 
attracted and section 72(3) of the Act will apply. Section 72 
deals with the effect of transfer of colleges to the University 
and other provisions related or ancillary to such transfer. 

It is a well recognised rule of the· interpretation of the 
Statues that the expression used therein should ordinarily 
be understood in sense in to harmonize the best manner with 
the object of the statute, and which effectuate the object.of 
the legislature. If an ex·pres~ion is susceptible by a narrow 
or techr.~ical meaning, ·as well as popular meaning, the court 
would be justified in assuming that the legislature used the 
expression i.nthe sense whicfh would carry out its object and 
reje~t t~at which renders the exercise of its power invalid. 

Held, that·considering the preamble of the Act and the. 
object thereof the legislature intended that appointemnt 
should be made only in a regular manner and for that 
resaiUicfus +hire put on the Institutions. The intention was 
to cure the · evil and if it is held to be directory, the very 
purpose of the Act will be frustrated . Therefore, the 
d.irections are mandatory in nature. · 

· Amrendra Kumar Thakur v .. State of Bihar (1 )-relied. 
Sarwan Singh v. Kasturilal (2) and Lila Gupta . v. Laxami 
Narain (3) referred to. · 

Application under Articles 226 and 227 of the· 
Constitution of India. 

The facts of the case material to this report are set 

{1) (1984) P.L.J.R. 626. 
(2) (1977) A. I.A. (S.C.) 263. 
(~) (1978) A.I.R . (S.C.) 1351. 
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o~-t in the judgment of P.S._Sahay, J. · 

. M/s Basudeva Prasad, "Ani/ Kumar, Vinod Kumar 
Kanth, Shyam Kishore Sharma, StJ.iva '"Ki!ti Singh, A_mar 
Nath Oeo. Rajendra Prasad. Singh and Te] Bahadur Smgh 
for the petitioner. · · · 

M/s Ram Ba/ak Mahto, Additional A. C., with Hatendra 
: ·Prasad and Mahesh Prasad (in CWJC 4159/84), S. Rafa( 
A/am (in CWJC 4091/84), S.K.P. Sinha (in CWJC 4149/84), 
Satya Narayan Prasad. (in CWJC 3878/84) and Amar Nath_ 
Singh (in CWJC 3530/84). for the resp~ndents. · . · · 

P. ·s. Sahay, J. · All these writ · applications ~ave 
been heard together and will be governed by this common 
judgment. the petitioners in these ·applications are 'class Ill · 
and Class-IV employees of the different C.olleges under 
Magadh Univer.sity ~.nd ha.ve been working as Laboratory . 
lncharge/Store Keeper/Clerks/Typists/ Peons and have · 
moved this Court against the order of termination ·of their ' 
services by th.e University. ·ln C.'W.J.C. No 3878 of ·1934 the 
petitioners have been working in Kanhailal Sahu colleg·e, 
Nawadah, ,and they were appointed on temporary basis by 
Annexure-2. on 17.2.1982 a:nd have·-prayed for quash ing the 
orde( of termi('lation dated 20.6.1984, as contained in 
'Annexure-1 0. In .c. ~.J.C. No.3530 of 1984 the pet itioners 
have bee~ workmg 1~ Rohtas ·Mahila College of Sasaram 
and they were. appomted on temporary basis in the .year 
1981-82 (Annexure-4) and their services have · been 
termi'nated by 20.6: 1984.The employees of B . S . Coll~ge, 
Dinapore, ·are petitioner$ in C. W.J.C. No.409i 'of ·1984 and 
they we're .also appointed . on ·.temporary· · basis in 
antici_Pati'on of the sanction of their posts .. and .th·ey were· 
appomted by A_nnexure-4 on -14.5.1981. Prayer has been 
mads for quashm·g Annexure-1 dated 18.7.1984.1n C.W.J.C. 
No.3716 of 1984 the petitioners have been working as 
3torekeepers in ~. P.M . College, ~an.tpuri, Bihar~harif_. an.d 
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~hey were appointed by Annexure-1l>n 18.2.1982 on po·sts 
which were neither sanctioned .nor approved and . have· 
prayed for the quashing of Annexure-8 ~nd Annexure-9 
dated 20.6.84 and 27.6.1984 respectiveiy. The. petitioners 
in : C. W.J.C . No. 41 ~9 of 1984 were · working in J. L. N . 

. College, Dehri-on-Sone and they were appointed on 
temporary basis in anticipation of the sanction on ' 
23.3.198-2,6.12.1979-and 20.4.1980 (Annexures-1 and 2 
series respectively) and:their services have been terminated 
by Annexure-5 dated 18. 7.1984. The petitioners in C. W.J. C. 
No. 4149 of. 1984 are also employaes of J.L.N. College, 
Dehri-on-Sone and they were appointed by Annexure-1 in 
antic ipation of approval. Their servi·ces have been 
terminated by Annexure-3 dated 18.7.1984. In C.W.J.C. No 
3529 of 19 the petitioner-s are employees ofT. P.S. College, 
Pat n a , · an d t h e y .we r e a p p o i n t e d on 1 0 . 7 . 1 9 8 0 by 
Annexure-2 and by A"nnexure-6 dated 28 .8 . 1981 on 
temporary basis subject to the approval and their services 
have been terminated by Annexure-1 dated 5. 7.1984. 

2. The · slrort facts, - leading to the~e applications 
necessary to decide the controversy b~tween the parties, 
are that the petitioners,- in all these writ applications, have. 
been working on different posts on the basis of appointments 
made by advertisements/Governing Body/Vice-Chancellor 
in different colleges and al.so have been drawing their 
salary. According to the petitioners, these appontments were 
on th.e basis of staffing pattern duly approved by the 
authorities after taking into into consideration the 
requirem.ents of the employees accordipg to the number of 
students studying in different colleges. But, suddenly their 
salary was stopped on the ground that they were not 
appointed on sanctioned posts and also without the approval 
of the university and for that a committee was constituted 
which u It im ate ly submit ted its report against these 
petitioners. The· report has been seriously chall~nged by·the 
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petitioners. On receipt of the report . the uniyer'sity: by 
different letters, as mentioned above , termmated the 
services of all the petitioners. Being aggrieved by the order 
of termination the petitioners have moved this court. · 

. 3. Counter affidavite have been filed on behalf of ihe 
university and also by the. State of Bihar and reply there to 
but I would like to refer only to the facts which are relevant 
for deciding these cases. In the counter affidavit filed on 
behalf of the univ.ersity, which is common in all the cases, it . 
is stated that under Magadh University there were four types · 
of Institutions; 

(a) University Dep~rtment, · · 

(b) Constituent Colleges directly under the control and 
management of the UniiJersity, · 

. . (c) Affiliated Colleges, . 

and (d) Privat_e·Colleges. 
I . 

Institutions mentioned if') (a) and (b) were directly 
controlled and managed by the university and the finance 
was allotted by the State .Government. Affiliated colleges 
used to get g r.-ants .from the State Government through the 
University. The colleges in category (d), namely, private 
colleges were managed, financed and controlled entirely by 

. the management. It W~S brought to the notice of the 

. Government that teachings were not up to the mark in 
affiliated and private colleges and then it•was decided to 
have a proper control and thereafter the Bihar State 
Universities Act, 1976 (hereinafter to be referred as the Act) 
was enacted and by incorporation of section 35 no college 
affiliated to the University had the power to appoint any 
person on any post without prior approval of the State 
Government. This provision was deliberately introduced in 
order to check on the mass appointments made b,y the 
private · colleges on extraneous consideration with out 
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CQn!?idering whether the appointment was necessary and 
also without considering the merit of the persons concerned. 

·After taking over, some funds were released for salary of the 
persons who were employed. But, it was brought to the 
notice of the University that a number of appointments were 
made on posts which were not sanctioned and also without 
prior approval of the State Government. The matter was 
thoroughly enquired into and, thereafter, the State 
Government, by it·s letter dated 7th July, 1983, ·directed that 
all appointments made on the posts which were not 
mentioned and on wh·ich state approval was r.ot obtained, 
should be terminated at once and in that view of the matter, 
the letters of term:ination were issued, which are sought to 
be quashed in these applications, The fact that the 
petitioners of these writ applications have been validly 
appointed or their appointments have been approved by the 
university have been totally denied. On the other hand. it 
has been clearly asserted that the appointments have been 
.made on extraneous consideration without following the 
norms and procedures. It has also been asserted that · a 
number of persons were · appointed when there was no 
necessity, for such app9intment& only to accommodate 
.certain persons, In support of stand of the University a 
number of letters have been. annexed along with the 
counter affidavit. 

·4. The State has also filed counter affidavit through 
the Special Secretary, Education department. It is stated that 
in order to have better standard of teaching and. for creating 
better. condition of'service of teaching and non-teaching staff 
it was decide·d that affiliated colleges should be made 
constituent colleges and, there after, scheme was drawn up 
to implement the same phasewise depending upon the 
finance and other requirements. After such declaration such 
institutions are managed and controlled by the university 
and the finance is made in_ the shape of grant bythe State 
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Government. It was also found that ther:e were a number of 
surplus te·achers and .staff and in order to check and control . 
the appointment on such posts section 35 ·of the Act w~s . 
enacted putting restrictions that colleges shall not appo1nt 

. any person or create any post without the prior approval ot 
the State Government. In spite of that it was brought to the 
motice that a number of illegal appointments had been made. 
and, .thereafter; the Government letter was issued after 

:thorough enquiry on 7.7.1 983. Regarding staffing pattern it 
is stated that it was only for the purpose of taking a decision 
by the State Government for creating posts, if and when · 
occasion arose taking into. consideration the facilities 
provided for the students in the shape of building, library, 
lab<:>ratory etc . etc. Staffi.rig patte·rn was accepted. in 
principle by the State Government. but still posts had to be 
sanctioned and appointments had to be approved by th13 
University. In short, the staffing pattern was simply a 
guideline for the ·government or th~ university and no 
appointments ·could be made even if the posts were 
necessary on the basis of such. staffing pattern. · 

5. Sri · Basudeva Prasad appeared in wrH 
· Applications 415~. 4.149, 3878 and 3530 of' 1984;.Sri Vinod 
Kumar Kanth has appea·red in C. W.J.C. No. 3529 of 1984; 
Sri Shiva Kirt'i Singh in C.W.J.C. No 3716 of 1984.and Sri 

. Rajendra _prasad ,Singh in C.W.J.C. No. 4091 of 1-984. The 
contention of the learned counsel for the petitioners in all 
the cases, is that they have been appointed on posts\vhich 
were vacant, ih a regular .manner and have worked for a 
number of years with the knowledge of the University 
authorities and now their services will ·be deemed. to have 
bee~ a~so.rbed .~Y. the Universityand the or.der of 
termmat1.on 1s bad 1n law. Further they have contended that 
the appomtments were .made on the basis pf staffing pattern 
as approved by the _Un1v~rsity, according to the strength of 
the students an~. 1~ th1s connection. reliance has been · 
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placed on· the report of the District Magistrates. Learned 
counseJ. thus, urged that no question of sanctioning the 
posts or approv.al of their' services arises. It has been 
vahemently argued on their behalf that section 35 of the Act 
~as no applicat~on and even if this provision is attracted then 
1t was merely directory and not mandatory. In some cases it 
has also been argued that the appointment has been made 
by t~e Vice-Chancellor ~ho was empowered to do so under 
sect1on 10(6) of the Act ·and now the University cannot 
challenge the same. Faintly, it was also argued that the law 
of promissory estoppel will also stare at ·the 'face of the 
University. In some cases additional points have been 
argued which will be dealt with separately. 

· 6. Sri Ram . Salak ' Mahto, Hearned ·counsel 
appearing on behalf of the Univ.ersity, has contended that 
the petitioners have no legal right to move this court under 
writ jurisdiction because they ·were not appointed on posts 
which were sanctioned nor their appointments have been 
approved by the University, He has submitted that all these : 
appointments have been done in a most irregular manner in 
clear violation of the direction of the University and in the 
teeth of section 35 of the Act. He has submitted that the then 
Vice-Ciiancellor mac:le some appoiritment.s on the eve · of 
making over charge a·nd some of the officers were also part_y 
to· it. The University, therefore, was not bound by the1r 
illegal acts and the order of termination h~s been vali_dly 
pq.ssed after due enquiry and .~ho~ld not be 1nterferred _w1t~ . 
Before considering the submiSSIOinS made <3:t the Bar 1t will 
be better to give a background of these cases. Formerly, 

·there were a number of Umiversities in the stateout in order 
to establish and incorporate affiliating-cum-teaching 

· Universities at Muzaffarpur, Bhagalpur, Ranc~i. Gaya and 
Darbhanga the Bihar Universities Act; 1976 (B1har Act XXIII 
of 1976) was - ~~acted . ~nde_r. section 3 the t~rritorial. 
jurisdiction of dl!ferent u~1vers1t1es were also def1ned and 
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under section 3(d) the Magadh University. wi. t h 
head·quarters at Bodh Gaya (Gaya) had terntorial 
jurisdiction over the whole of Patna ·Division excluding the 
colleges falling whithin the. territorial jurisdiction of th~ Pat~a 
University as defined in section 4. of the Patna University 
Act, 1976. Jt is the admitted position that. the petitiorrers have 
been working in different . colleges under Magadli 
University. From the pleadings it is also clear that some of 
the ·appointments have been made by ~dvertisement, some 
by the order of the governing body and some by the order of 
the Vice-chanceller. But, counsel, appearing on behalf of the . 
petitioners in all the cases, have not been able to satisfy 
that these appointmently were appr.oved by the University. 
Learned counsel, appearing. on behalf of the petitioners, has 
relied on ·two facts , namely, that the -petitioners have drawn · 
t11 e i r s a I a r y u n d e r t.h e d i r e c t i o n of the off i c e r s of t h e 
University and from its fund and the appointments were made 
on the basis of staffing pattern. So far the first aspect of the 
matter is concerned; it is true that some letters support the 
contention of the petitioners and the University had bee.n 
examining the matter and was.having correspondence with " 
different colleges from time to time. Bu.t that alone , in my 
opinion, will not confer any right on -the -petitioners. More so, 
when it is specifically alleged that even the Vice-chancellor 
and some of the officers were in hand in gloves with these 
petitioners, what has to be seen is whether the appointments 
_were made on santioned posts or not and wherhter the 
appointments were approved by the University. Both these 
are completely absent even by implications and, therefore, 
cannot be presumed in favour of the petitioners, in absence 
of any specific orqer/direction by the competent authority. 

· ,7. Now, reading the _ submission regarding staffing 
pattern, it is just a guide line for the University and the State 
Government. ·No" doubt, -there were a·number of students in 
these colleges, which will be apparent from the report O·f the 

, I • 
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District ~agistrates, but, unless the posts are sanctioned, 
no appomtment can be made because the financial burden· 
is on th~ University or the State Government and they are 
the persons to sanction the posts taking into consideration 

, various factors .. Ariother important condition is that even the 
-appointments have to be approved by the university . 
. Therefore, the staffing pattern of the different colleges, even 
if approved by the university, cannot come in aid of the 
patitioners unless ·the posts are sanctioned by the 
University. Now. I propos,e to consider another important 
submission regarding .section 35 of the Act which , 
according .to the leprned counsel for the petitioners, will not 
apply to ttie ca'se of the petitioners whereas according to 
the learned counsel for the university it will fully apply to 
the instant case§: It will be"useful to quote the section : 

.. . 
11 35 . . No post for ·appointment shall be cr:eated 

without the prior sanction of the State Government :-

. (1) Notwithstanding anything contained ir:' this Act. no 
university or any college affiliated to such a university. 
except such colleges :-

(a) as 'is established. maintained or g·overned by the 
State Government : or · 

(b) as is established by a religious or linguistic 
minority : ' , 

. (i) shall . after the com!l'ence~ent ~f th.is A~t. 
create any teaching or non-teachmg post mvolvmg tmanc1al 
liability : 

· (ii) shall either increase the pay or allowance 
attached to any post. of sanction any new allowance: 

' . . 

Provided that the State Governmel")t may. by an 
order. revise the pay-scale attached to. such post of 
sanction any allowance: 

:, (iii) shall sanction any special pay or allowance or other 
. ' . 
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remuneration of any kind including ax-·gratia payment or any 
other benefit having financial implication to a.nY person 

. holding a teaching or non-teaching post; · 

. · . (iv) shall incur expenditure of ·any kind o,n any 
development scheme without the prjor approval of )he State 
Government. , . . , . . . . · 

, . (2) Notwithstanding anything coritain.ed in this ACt : no · 
. college, other than one mentioned in .clauses (a) and (b) of 
·Sub-section (1 ), shall. after the cornm.encement of this Act , 
appoint any pers·on o.n any post without the prior 
approval of the State Gover~ment: · . .. · .. 

' ' . Provided that the approval of the State .Government 
shall not be necessary for filling up a sanctioned post of a 
teacher. for a periop not .e.xceeding 'six mqnths. by ·a 
candidare posses~ing the prescribed qu}lif ication." 

8. The opening lines of section 35 of. the Act says that 
notwithstanding anything contained .in this Act, no 
University or any College affiliated to such Univer.sity 
except such Colleges-; ·and reading sub-clause (2) a 
complete ban has been put to appoint .any person on any 
post without th~ prior approval .of the State ·GovernJ'Dent. In 
cases of urgency so that teaching of students do not suffer, 
relaxation has been made only to appoint teachers ·and that 
also for a period six months provided- th.e persons he ld 
requisite qualification. On. the face of these provisions, it .is 
difficult to accept the contention that this provision will not 
be attracted. The contention of Mr. Basudeva Prasad that' 
section 72 of the Act will apply in these cases also cannot · 
be accepted. Section 72 of the Act deals with the effect of 
transfer of colleges to the U,iliversity and other provisions 
related or ancillary to such transfer.· Sub-clause (3) of. 
section 72 ~f the Act may be usefully. quoted : ,. 

· · · "(3) Not with st~nding an.ything 'contained in this act, 
when any college is transferred to the maintenance ·and 

.control of the University by an order unde(~ub-section (1) . . 
. . 
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the university shall :- _ 
. ' 

(a) employ. such t~achers and othe·rs servants of the 
State Government as were serving in or attached to the said 
college immediately before the commencement of this Act. 
on such·condlllons . as may be determined by the State 
Government; · 

' , · (b) c~nsider the clai~. in consultation with the St~te 
· GoverniT!ent. of employment in its service. if such a claim 
is ma.de for appointment against such vacancies in the 
-University s~rvic:e by s~ch teac~ers ':'h'? are employed in 
o)her teaching mst1tut1ons fallmg w1thm ·or without the 
territorial j_urisdiction_ of the 'university and are in gOvern
ment serv1ce immediately preceding such transfer. and if 
th~ filli~g up of'vacancies. by appointment or promotion of 
Umvers1ty teachers who are in government service immediately 
before such transfer results in supersession of the claims 
of teachers of the referred educational institutions." 

. Relying on sub-clauses (a) and (b). extracted above, 
it has been contended that petitioners, who were working 
prior to 1976 their services will automatically be deemed to 
~a:ve been. transferred and only the modalities have to be 
determined. This argument has been made only in C.W.J.C. 
No. 4149 of 1984 and it has been urged that the petitioners 
were appointed prior to the coming into force of the Act.. But, 
in the counter affidavit filed on behalf of the University, the 
appoi'ntments of th-e petitioners of that writ application h.as 

.been seriously challenged in paragraphs 17and 18.of the 
,counter affidavit and it has been stated that a committee had 
been a1ppointed.to er1qu_ir_e into the m~tter and the ~indings 
are against thes,e p_et1t1on~r~. In v1elfo/ of the dl~pute~ 
question of fact It ·.Will be diffiCUlt for th iS C~~rt tn writ 
jurisdiction to adjudicate the matter. The rematn1ng cases 
are all subsequent to·the coming into force of th~ Act ~nd it 
is difficult to accept that e,ven if they were w~rk1ng _w1tho~t 
valid sanction and without prior approval, thetr serv1~es ~111 
also be deemed to have been transferred to the Un1ver~1ty 
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from the date of the taking over. Accord i r'i~{to the wo'rdings 
' of the section, in my poinion, the services of only those wh~ 
have been validly appointed will only be transferred and not 
of all even if they have been working by virtue of illegal 
appointments by back door methods. From. the manner in -' 
which the appointments have been made by no stretch of . 
imagination can be said to-be a normal procedure. • 

· 9. Learned counsel. appearing on behalf of th·e· . 
university, has submitted that point regarding section 35 of , 
the Act raised on behalf of the petitioners is concluded by 
the Bench decision of this court in the case Amre-ndra Kumar 
Thakur vrs . Sta·t~ of Bihar ( 1 ). · 

The employees of the Lalit Narain Mithila University 
had, in similar circumatances, challeng·ed the term ination of 
services and they moved this court and it was held that they 
were neither appointed on sanctionao post nor their 
appointment had been approved an.d, therefore, they were 
not entitled to any relief: This decision fully covers the main 
point urged on behalf o.f the petitioners. But , Mr. Basudevi:l 
.Prasad has tried to distinguish that in those cases th_e 
approval of appointment was not pending and, therefore, that 
decision will not apply to the facts of these cases . But, the 
fact remains that they had also continued in service. for some 
time .by virtue of some appon.tment's which was held -by this · 
court to be not valid . The case, therefore, in my opinion, fully 
supports the learned counsel appearing -on behalf of the_ 
University. Another im·portant submission by Mr. Basudeva . 
Prasad is that under sectiol)s 35(2) and 72(3) ofAhe Act , the 
opening words~ate "not with standing" and. therefore, the . 
direction under those sec~ions are merely directory and not 
mandatory. In this connection reliance has been placed in 
the cases of Sarwan Singh vrs. Kasturi La/ ( 1 )·and Lila Gupta 
vrs. Laxmi Narain (2) But, it is a well r~cognised rule ot the 

(1) (1984) P.l.J .R. 626 (2) (1977) A.I.R . 265. 
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·· _interpretatio~ of !he statutes that the expression used 
there m should ord1nar1ly be understood in a sense in which 
the best. harmonise with the object of the statute and which 
effectu_ate the qbject of the legislature. If an expression is 
suceptible' by .a narrow or technical meaning, as well as 
popular me_anmg the court would be justified in assuming.. · 
that the leg1slature used the expression in the sense which 
would carry out its object and reject that which renders the 
exercise of its power invalid. considering the preamble of 
the Act and the object there of it must be held that the 

· !egislature intended that appointment should be made only 
m a regular manner and for that restrictions were put on the 
lnsti~ution~. It has rightly been co11_tended_ by ~ri Mahto that 
the mtent1on was to cure· the 3VII and 1f 11 IS held to be 
d1rectory the very purpose of the Act will be frustrated. There 
fore , in my considered opinion, the directions are 
mandatory in nature. ·There is also no conflict between 
sections 35 and 72 and both, in my opinion, operate in 
. different sphare. Mr. Prasad has placed reliance on section 
4( 1) of the Act which gives power to the university to enter 
into an agreement with other bodies or persons for 
promoting the purposes of this Act arid to assume the 
management of any Institution under them and to take over:. 
its assets and liabilities. Therefore, it has been urged that 
after the University took over the Institutions the services of 
the petitioners, who w~re the e.mployees, s.hall be deemed 

· to be tak~n over. But, m my op!nlon, ther~ 1s no sub~ta~ce 
because there is no agreement under wh1ch the lnst1tut1on 
has been taken over. Moreover, under the second proviso of 
this very provision it has be~n cl~arly. laid down that even 
after the taking over the Un.1vers1ty w1ll have the power !O 
review any decision wh1ch has not been made 1.n 
.accordance with the ·rules and procedure. Therefore, th1s 
provision is of no help to the petitione~s. It has also been 
contended that in some cases the appointments have be~n. 
made by the Vice Chancellor which must be held to be val1d 
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in ~iew of the power conferred on him under section 1 0(6)· 
of the Act which runs as follows : " · · 

· . · · "The Vice!Chanceller shall subject to the provisions 
of this Act. the statutes and the ordinaoc:es have power to 
make appointment to posts within the sanctioned grades and · 
scales of pay and within the sanctioned strength of the 
ministerial staff and other servants of the university not being . 
tt::achers and officers of the University and have control and full 
c1isciplinary powers over such staff and servants;" 

. But, s·uch appointments can ·only be made with it') the, 
sanctioned strength and even if the Vice-Chanceller has 
made some appointments that cannot be- held t~ -be legal. 
Learned counsel for the petitioners, in all the cases, . .have 
submitted that it was no part of the petitioners duty to know 

. wh~ther the posts were sanctioned or not and it_ was also 
not necessary for them to know the details, and even if ~heir 
appointments had not been done in a regular manner they 
should not be disturbed. This argument, in my opinion, is 
also devoid of any substance because .the manner in which 
the appointments were made and the. manner in which some· 
of the petitioners have /'oined and, I may add, in such a 
hurried manner, it is dif icult to accept that they were not 

. aware of the legal position. Be that as it may, this court. 
while considering their legal rights to move thi~ court can. 
very well go into that qu~stion before issuing any direction 
in this regard. . . ·· · · . , · 

. . . 10. Mr. Rajendra Prasad Singh, appearing in C.W.J.C. 
No. 4091 of 1984, has submitted that some persons, who 
were similarly appointed, have been retained and allo'wed 
to continue where as the petitioner'·s se·rvices have been 
terminated and this amounts -to discrimination and, in this 
connection; reliance has been placed in the · case of . 
Manager, Government Press·and others Vrs. D. B. Belliappa. 
(1 ). The ~rinciple of law cannot be disputed but this fact has 
been· sertously challenged in ~he counter affidavit fil~d on 

• 0 

(:1) (1979) (1) S.L.A. 351 · 
. . . - . ' 
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behalf of the university and, therefore, it will be difficult for 
this c~urt to give any .r~lief in this rega.rd. Lastly, it has been 
subm1_tted that the pet1t1oners have be;:en in serv1ce for a fairly 
lon~ t1me and have also worked sat1s_factor_ilr and some of 
them · have be.come over-age, wh1ch wil mean great 
hardship to them and, therefore, their services should not 
be term ina ted. In this connection reliance has been placed 
on a Bench decision of the Punjab High Court in the case of 
Gurbux Rai Sood & ors. Vrs. State of Punjab (l).ln that case 
the petitioners had worked for eleven years and their 
termination was quashed because all the them had become 
over-age and there was a conflict between the regular · 
a~pointees and promotees regarding seniority and in that 

·situation it . was held that it would lead to anomalous . 
position and complications, wh ich is not the position in the 
cases in hand. In paragraph 21 of the counter· affidavit filed 
oh bel:lalf of the State it is stated as follows ; · 

' That it is· submitted th~t the State Government shall · 
take into account of the experience of such persons at the 

. time when fresh appointment is made after grant of sanction, 
for such posts." 

- ~n view of the stand of the State, no direction is 
necessary and it will be for, aut~orities to consider t~eir case 
s'ympathetically in future appointments. B.ut, no wnt can be 
issued in this regard. 

11. The petitioners have fa iled to make out any _ ~ase 
for intederence by this court and, therefore .. all the. pe~1t1ons 
are devoid of any merit and they are, accordmgly, d1s.m1ssed. 
But. in the facts and ciroumatances of the case, part1es shall 
bear their own cost. 

S. S. s~~dhawalia, C.J . I agree 

A.b. · · Application dismissed. 

. (6)"{1984) S.L.R. 83 
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·ClVIL WRIT.JURISDICTION 

Before Birendra Prasad Sinha, J. 

Jani,Ja-ry, 4 

Ram Shankar Prasad Singh and ptheres. * 

v .. 

Additio'nal Member, Boardof Revenue & Others .. 
. ' . . ( . 

Bihar Land Reforms (Fixation of Ceiling · Area and· 
Acquisition of Surplus Land)Act,1961(Act XII of 1962), · 
Section 16(3) - Scope and appl·icability of -two or more'" 
persons joining hands in filing application ·under section 16 
(3)- necessary ingredient to be established . . 

. It is well established by now that if two or more 
persons· want to join hands .in filing an application ·under 
section 16(3) of the Act , it is necessary for all the applicants 
to establish .that all of them are ei.ther co-sharers or . 
adjoining raiyats of all the vended plots. lf"c;1ny one of them 
cannot claim pre-emption separately it is not possible for 
th~m to claim pre-emption jointly. 

Held, therefore, that in the instant case. the· Additional 
Collector having . tound ·that none of the · petitioner's afe 
individually and jointly in the boundary of each of the plots 
in question, the claim of pre-emption could not be 
r:naintained and the learned .Additional Colle~ctor has rightly 
disallowed the claim for pre-emption. 

'civil Writ Jurisdiction Case n. 1998 of 1980. In the matter of en 
application under Articles 226 & 227 of the constitution of. India. 
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$_ukhram Singh v.The State of Bihar(1) relied.on. 

. . . · Ba~udeo choudhary v. The State of Bihar .(2)~ 
drstrngusrshed. r - . . 

. Application under Articles 226 and 227 of the 
Constitution of India. · · 

. . 
The facts of the case material to this report are set 

out in th judgment of Bi rendra Prasad Sinha, J. . ' 

. Messrs Devendra Prasad Sharma, Ram Anugrah Pd . 
. Singh. and Umesh La/ Verma for the petitioner . 

. .. Messrs Rameshwar Prasad, Govt. Pleader IV with. Mr. 
B.P. Gupta , Jr. counsel to Govt. Pleader IV. for the 
respondents. · 

· Birendra · Prasad Sinha, J . this is an 
application· under Articles· 226 and 22 7 of the 
Constitution· of India. A prayer has been made for 
queash ing the mders contained in Annexures 2 and 3 
passed by the ·Additional Collector on 11. 11. f978 in · 
Case No.14/75-76 and by the .Additional Member, 
Board of Revenue on 9.5.1930. in Case No. 444 of 1978 
respectively .. 

2. Respondent no.5 Smt. ·Ham Lakshmibati 
Kurnari (since de.ad) _sold 2 bi~has· 1 o kathas_ 17 dhurs 
of land situate rn vrllage Sardpur Dalla alras Pakra 
appertaining to khata No. 408, plot no. 720,952 and 
956 to respondent no.4 Dinesh Prasad Chaudhary. T.he sale 
deed was executed on 9.5.1975 and was regrstered 
on 8 ~ 5.1975 . . On 6.8 .1975 the petitioners filed a n 
application under sect i·on 16(3) .o! .the Land Reforms 
(Fixation of Ceiling Area and Acqursrtron of surplus Land) 

(1) (1974) A.I.R (Pat) 24 

(2) (1.984) B.B.C.J.A5 
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. . . 
Act, {hereafter. referred to as the Act)claiming pre-emption. 
They claimed that they were in the boundary of the 
vended land.Several objections seem to have been 
taken by the purchaser against the petitioners' claim 
for pre-emption. The ·learned Land Reforms Deputy 
Collector ultimately allowed the claim of pre-emtion in 
fa v o u r of petition e r s 1 , 2· and 3 an d rejected t h e 
claim of petitoner no.4 Ranjit Prasad Singh. According 

. to Mim petitioner no.4 Ranjit Prasad Singh was the· 
adjoining Raiyat of plot No·s.720 and 956 a0d. not an 
ajoining Raiyat in respect of plot no. 952. According to the 
Land Reforms Deputy Collector in a case where a joint 
petition· had been filed the pre-emption could . be 
allowed in Fespect of some even though in respect of 
others.it was found that he was not on the boundary of each 
of the plots. Respondent no.4 Dinesh Prasad Chaudhary . 
filed an appeal and the Additional Collector by his order 
contained in Annexure-2 set aside the order passed by 
the Land Reforms, Deputy Co.llector. Accoridng to him . 
·unless it was fQund that all the ' petitioners were 
indivgidually, separately or jointly holding lands in 
contiguity of the vended lands, the claim of pre-emption 
could not be allowed.lt may be mentioned here. that 
petitioner no.4 Ranjit Prasad Singh had not filed any 
appeal against the order of the Land Reforms Deputy 
Collector nor had pref_erred any cross objection before 
the appellate court. The finding of the Land Reforms 
Deputy Collector so far Ranji_t Prasad Singh is 
concerned, therefore, became final. · · . 

3. Lear~ed counsel .appearin·g: on beha.lf of 
the petitioners _has submitted. that the ~earned 
Additional collector has failed to g.ive any finding with 
respect to jointness of the petitioners and if the 
petitioners are found to be joint as claimed by them 
their claim could not ,be defeated, Learned counsel is not 
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correct. The learned Additional Collectio~ has found 
~h.at the p~titioners. have not be.en able to prove 
JOtntness. It 1s no.t poss1ble for this Court to go against that 
finding. 

4. It is well established by now that if two or more 
persons want to join hand in filing an application 
u_nder s~ction 16(3) of the Act it is necessary for all 
the applicants to establish that all of them are either 
co-sharers or ajoining raiyats of all the vende·d plots. 
If any one of them cannot claim pre-emption separately 
it is not possible for them to claim pre-emption jointly: 
I am supported by a Bench decision of this Court in 
Sukhram Singh Vs. The State of Bihar,I.So tar the present 
case is concerned the matters are even worse. In 
this· case four persons have jointly claimed pre-emfption. · · 
As stated above the claim of three of them namely, 
petitioners 1 to 3 was. allowed by the Land Reforms 

·oeputy Collector but the claim of petitioner no.4 
became final as no appeal was allowed. The Additional 
Collector has found that ·.none of the petitioners are . 
individually and jointly in the · boundary of each of the 
plots in question. That being so, claim of pre-emption ' 
could not be maintained and the learned Additional 
Co !lector . has rightly disallowed his claim· .. Learned 
counsel for the petitioner relied upon a Bench decision 
of this Court in Basudeo Chaudhary Vs. The State of 
Bihar (2) and ,has submitted that a joint claim fC?r· 
pre-emption is maintainable and can be a)lowed. In th1s 
case both the pre-emptors were. of the class and ~~re 
entitled :o equal .shares: ·tt 1s ~ not that a J~l~t 
petition cannotbe aUowed 1n any Circumstance. If 1t .1s 

(1) (1974) A. I.A. (Pat.) 24. 

(2) (1984) B.B.C.J. 45. 
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found that ·aU the. persons joining the petitioner are- in 
the boundary of each of the vended rand separately 
or even jointly, their claim may b~ allowed but so for the 
present ·case is concerned the finding is otherwise and in -
this case the claim of the petitioners has been rightly 
disallowed. The result is that this application fails and is 
dismissed but without costs., 

M.K.C. Application dismissed. 
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