
~tar~ CJ.-1 N~.<JIP 
,J 

VOLUME .. LXIV 
. -- ft1l . 

Part~ v 

THE INDIAN t_AW REP.ORTS 
. . 

May .1985 
(Pages 494- 640) 

PATNA SERIES . 
· CONTAINING -

CASES DETERMINED BY THE HIGH COURT 
. .. AT ~ATNA . . 

. AND BY THE. SUPREME COURT ON ~ . 

. ·. : · FROM. TH~! COURT-RE.POR , ~~-~~~~ 
S. P. Jamuar, M.A., B. I.. ( ~r-ter) · · . · "'~II&. 

\ I '\ ~ 

· R. Oay~l. M.A:, S.L. (1st Assi, ~ ~ ;Reporter! • · . 
M.K. Ctioudl')ary, B.L. (2nc2 Ass tan.t Reporter) ~ 1 

ALL RIGHts. RES * . "" . . ~-...:. {~\~/' 
' . 

PATNA . . · 
. . . ' 

. . PRINTED AT RAKESH PRINTING PRESS, PATNA 4 ON BEHALF OF THE 
· SUPEAINTENOENT, SECREtARIAT PRESS BIHAA, PATNA .AND PUBLISHED 
. ,AT.THE GOV'r. BOOK.OEPOT UNDER THE AUTHORITY OF THE 

• I GOVERNMENT OF BIHAR . 

.(Price- R·s: 7 .50} . · (Su~atdlaed Rate) 



TABLE OF CASES REPORTED 

FULL BENCH 

Dhirendra Kumar Akela and ors. v. 
Page. 

~ Bihar ·'State Agriculture Marketing 
·~ ?rd and others. 

I , · : · 
494 

LETTERS PATENT 

1.' 
~} Union of India through the General 

~ Lanager, ' Eastern Railway & ors. v. 
d-\tyanand Jha ana another. 636 
1 .. 

APPELLATE CIVIL . 
·.~ .. 

. · . ,-:.::ra Pada Roy v. o·wije.ndra Nath Sen 
... ,.;; d1ers. ·562 

REVlSIONAL CIVIL 

l
. ·Mirza Sulaiman . Beg and ors . ~. v: 

arihar Mahto and ors. 
. -- . 

Prabhu Dayal Singh ~nd another v . 
. asudeo Singh and ors. 

1 · .Rams~aroop Singh .and others v~·· 
~ itoy Kumar Singh ·. 

593 

602 

607 



II 

.: MISCELLANEOUS CRIMINAL ·. 
. ,. 

Arbind Kumar and · others v. The 
State of Bihar a.nd others .. 

Lakshmi Sah . and another v. , The 

Page. 

. \ 

.57,1 

State of Bihar 627~, 

" Nageshwar Sahai v. The State of 
Bihar · 543 

CIVIL WRIT JURISDICTION 

Dr. Bjjay 'Kumar Mishra and ors. v. 
State of Bihar and ors . . :- . · 611 

' . 
HO'rel . Mangalam and ors. v. The 

State of Bihar ·and . ors. · 521 

Jang Bahadur Singh v.· ·aaidyanath 
Prasad and ors. · · ·• 534 -

Rajnath Jha v. · The State of Bihar 
through the Deputy Commissioner, Santhal 
Parganas & ors. · 

. 539 



TABLE OF CASES REFERRE.D TO . . 

Kaushalya Devi and ors .. v. Baijnath 
Say a I {deceased) and ors. {1961) AIR 
{SC)790, ·relied on. 

. Khatri and . ors. v. · State ' of Bihar 
{1981) BBCJ {SC) 124, Distinguished · ·· 

Krishna Kumar Shri'vastava v. The 
Bihar State Agricultural Marketing Board 
and o·rs. · (1983) Labour • and Industrial 
cases, 931, overruled . . . 

Mangal · Singh · and ors. v. State of 
Bihar · (1968) . AIR {Pat:> ·37, r~lied on. . . . 

Motor Owners Insurance Co. ltd. v. 
Jadsoji Keshavji. Modi and ors. (1981) AIR 
(SC) 2059, followed. r . 

, ·_- 'R.P. Kapur and ors. v. Sardar Pratap 
~ingh Kairon and ors. (1961) . AIR {SC) 

. 1117, followed. 

Radhe·y Shyam Kalwalia v .. State· of 
. Bihar (1968) BLJR 890, overruJed. . . 
' Restaurant Lee and ors . . v. State of 
Madhya Pradesh and ors. (1983) AIR 
(Madhya Pra9e.sh) 1_46, relied ·on. 

Senior · E·lectric , Inspector·· v .. 
Laxminarayan Chopra (1962). AIR (S~) 159 
at p. 163, relied on. 

Ill 

Page. 

602 

543 

494 

627 

562 

'543 

627 

521 

521 



IV 

Page. • 

State of Bihar v. J.A.C. Saldanna 
(1980) Cr.L.H. 1373; followed. · 543 

State of Kerala v.. Raghavan etc. 
(1974) Cr. L.J. 1373, followed. 543 

., ........ 

Sushi! Kumar Singh v. Brij Mohan 
Singh (1981) AIR (Pat.) 172, relied on. · . 534 



· INDEX . 

Bihar Agricultural Produce Markets 
Rules, 1.9 75- Rule 64(ii)(c)- power of 
transfer an · employee from one Market 
Cqmmittee to another conferred on the 
Bihar . State Agricultural Marketing 
Board- whether ultra vires of · the parent 
Act- Bihar Agricultural Produce Markets 
Act, 1960 (Act XVI of 1960). Section 20(4) 
and 52(1) -provisions df- whether su'ffer 
from the vice of excessive delegation to a 
subordinate authority-Bihar Agricultural 
Produce Markets Rules, 1975-rule 
64(ii) (c)- po·wer of trans(er conferred on 
the Bihar State Agricultural Marketing 
Board :from one Market Committee to 

· ·another- whether covered by cla·use (XXIX) 
of sub-· sec.tion (2} of section 52 of the 
Act under which the rule was framed­

. appointf.ng authority of an employee being 
· the Market Committee- Board whether ·.can 

have the . power to transfer such an 
employee- power of transfer also covered 
by general ruJe under section 52{1)­
pre-condition of the . existence of a 
common cadre, whether ·necessary for the · 

. exercise of the power of transfer . . 

Rule 64(ii)(c) of the Bihar Agricultural 
Produce Market Rules, 1975, conferri-ng ·. 
the power of transfer on the Bihar State 
Agricultural Marketing · Board from one 
Market .Cpmmittee to another was within 

Page. 



ii INDEX 

the specific scope of clause (XXIX) . of 
sub-section (2) of section 52 under wh1ch 
it could be framed. The power to transfer 
an employee from one place !O ~noth_er 
would come well within the scope of the 
word 'contr.ol' . occ-urring therein . 

. · The mere fact that the. appointing 
authority was the market Committee would 
pose no bar to ·the power of the Board to 
transfer such empl'oyees when the 
statutory rule expressly confers such a 
power within · the · parameters of 
superintendence , discipline and control 
vested. in the ~oard by the- parent Act 
itself. Even assuming that rt,Jle 64 (ii)(c) is 
not covered by section 52(2)(XXIX), it still · 
seems to be plain that the same wou ld be 
squarely within the ambit of the general 
rule making power ' und!=!r section 52(i). 
This expressly er:npowers the framing ·of 
rules for carrying out the purposes of the 
Act. The. larg_er and broaqe.r purpose of 
the · Act which emerges from the var ious 
proyisions of the Act including section 33A 
(1) is . th~ str ingent · po,wer of 
superint~ndence . control an d discipline 
vested rn the Board over th·e Market 
Committee and their employees. · · 

. . Helcj, . therefore,. that the power to 
transfer an employee of , one Market 

Page. 
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Committee to another within the State 
·expressly conferred on the Bihar State 

: Agricultural Marketing · Board by Rule 
64 (ii)(c) ' ·of the Bihar Agricultural Produce 
Markets Rules, 1975, is no way ultra Vires 
of · the parent Act namely, . ·· Bihar 

.. Agricultural Produce Markets Act, 1960. 
. . . . 

Section1 20(4) of the Bihar 
Agricultural Produce Markets Act, 1960, is 
not at all a prov1sion which, in any way, 
delegates the legislative · power to a 
subordinate authority and . therefore , it 
does not · suffer from the vice of· excessive 
delegation. Sub- section (4) of section 20 
merely places a limitation or a bar on the 
power of the M.arketing Committees with 
regard to the conditions of service of its 
employees . Whilst conferring the -power. on 
the Marketing · Committees to employ also. 
such number of ·other officers and 
servants (apart _from the Secretary, 
Engineers . and other technical services),' 
the· same was h.edged in by the limitation 
that these must be . subject · to the 
provisions of subs.ection (1 )". (~) and (3), 

· as also to th.e rules and byelaws framed 
under the Act. · 

I 
Section 52(1) . of the Bihar 

Agricultural · Produce Markets Act, 1960, 
also. does · no·t in any way suffer from . the 

iii 
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vice of excessive del~gation . If a policy or 
a guideline is ·specified or is implicit by 
necessary · implication, · then · su.ch 
delegation i.s not to be deemed excess1ve 
in any way, but , in fact, has ~ecome 
necessary and essential. Sub-sectJon· (1) 
of section 52 lays down that the rules are 
to be framed within · two · pararr.eters. 
Negatively·, these rules· are not to run · 
counter to the Act · and positively for 
effectuating · 'the express or implicit 
purposes of the Act. · There is further· 
safeguard that the rules have to be laid 
on the table of each House of the 
legislature for a total period of not less, 
than 14 days. Therefore, in a way; the 
.legislature, far · from abdicating its 
functions, retained control over the . 
framing of the said rules, which are 
subject to its sanctification. Sub~section 
(2) of section 52 specifies the special 
matters on which rules are to be framed 
hedged in. by the conditions. specified in· 
sub-section (3) of . previous publication. 

Held, further that Rule 64(ii)(c) of 
the Bihar Agrfcultural Produce Markets· 
Rules, 1975, in the form it is couched and 
the kind of control which it indicates 
confers a general power for the transfe; 
of employees and it is not to be out down 
or whittled ' on the pre :condition of the 
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existence of a common cadre. Rule 
64(ii(c) in terms confers the power of 
transfer with a ·wide general ity irrespective 
of the · creation of · the common cadre. 
Consequently the provisions with regard to 
common cadre under section 33E of the 
·Act · and those within rule 64 (ii) (c) of the 

: Rules occupy two distinct and separate 
fields . 

Dhirendra Kumar Akela and Ors . v. 
The Bihar State Agriculture Marketing 

v 

Page. 

. Board and Others (1985) ILR 64 Pat . 494 

Bihar Cinemas (Regu lation) Act, 
. :1954:- Section 2(b), 3,4 .and 5- exhibition 

of films through a Video Cassette 
Recorder on a television screen- whether 
comes within. the ambit of definition of 
'cinematograph' under · section 2(b)-

·whether subject to the licensing 
provisions of sections 3,4 and 5- securing 
of commercial licence under th'e Indian 
Telegraphs Act, whether sufficient­
exhibition of a film through Video Cassette 
Recorder in the. privacy of a home­
whether subject. to licensing under the 
Bihar. Cinemas (Regulation) Ac't, 1954. 

A purposeful schematic interpretation 
should . be given to the Bihar Cinemas 
(Regulation) Act 1954 and the issue of· 



vi INDEX 

Page. 

interpretation here is one of mer.ely 
ironing out the creases and not changmg 
the. very fabric of the statute. As such, _ the 
.issue of exhibition through a Video 
Cassette 'Recorder. cannot be considered 
to be one of casus omissus in the · statute 
and there is no question of . supplying it 
by a process of st~ain .ed interpretation. · 

Het'd, · therefore, that the contention 
on the rule of casus om1ssus must fail 
and that the exh1b1tion of films through a 

·Video Cassette Recorder on a television 
screen would come within the ambit of the 
definition of 'cinematograph' under section . 
2b) of the Bihar Cinemas (Regulation) Act, 
1954 and is consequently subject to the 
licensing provisions of section · 3,4 ' and• 's· 
thereof. 

Held, · further, . that 'the ' commercial 
licence for · the television set and Video 

· Cassette Recorder under the · Indian ' 
Telegraphs Act merely permits ·their · use 
for 'receiving programmes and messages 
transmitted for general reception'. The 
licence. does not permit .the use of Video 
Cassette Recorder' and televisi.on for -
playing pre-recorded cassettes of movies. 
When a Video Cassette · Recorder is 

: coupled · with a television screen it' 
b~comes on independent . set and 
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apparatus for representation of movie 
picture or series of pictures . As such it 
w_ould not be outside the licensing 
prov1s1ons of · the Bihar Cinemas 
(Regulations) Act, 1954. 

. Held, also, that the exhibition of a 
film through Video . Cassette Recorder in 
the privacy of a hort;~e· would not subject it 
to licensing under the B·ihar Cinemas 
(Regulation Act, 1954. What section 3 of 

· the Act requires to be licensed is an 
·exhibition by means of cinematograph in a 
place . The · word 'exhibition' would 
obviously mean a public display which 
presupposes a place where it has the 
right of ingress . and egress. Strictly -a 

. privat~ . home hardly equates to that 
r,equirement.. 

. ·. Hotel Mangalam and ors ... Vs. The 
State of Bihar & ors. 

' . 

Bihar Conduct of Examination Act, 
1981 -Sections 3, 7 and Sc'hedule of thi::' 
'Act-Item no.2 of the Schedule- Semester 
examination conducted by the Lalit Narain 

· . Mishra Institute of Economic Development 
and Social Change, Patna, whether falls 
under Item no. 2 of the Schedule- Bihar 
State Universities Act, 1976- Section 73-
Lalit Narain Mishra Institute of Economic 

vii 
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Development and Social Change, Patna- · 
Whether an autonomous Institute- Bihar 
Conduct of Examination Act, 1981- Section 

· 3- First Information Report in the case 
making. out offence under s~ction 
3- wrong mentioning of section 7 m the 
order taking cognizance- llt(hether vitiates 
the order.' 

The Lalit Narain Mishra· Institute of 
Economic Development · and Social 
Change, Patna, hereinafter called the 
Institute, is a autonomous Institute under 
the Magadh University under section 73 of 
the Bihar State Universities Act, 1976. The 
examinations conducted by the Institute 
including the Semester examination, are 
examinations which are duly ·recognized by 
the Magadh University. The examinations 
conducted by the Institute are also 
regulated by the Examination Board on 
which t_here -are nominees of the Magadh 
University. · 

Page. 

Held, that the Semester Examinations . 
are -. not internal examinations of. the 
Institute .. The Institute is an authority of" 
the . Magadh University. . and the 
examination in question conducted by it 
falls s~uarely Linder the word "Unde·r the 
.authonty of any University" occuring ·in 
Item 2 of the Schedule of the Bihar 
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Conduct of Examinations Act, 1981 , 
hereinafter called the Act. 

Held, further, · that the First 
ln.format ion Report in the case makes out 
a prima facie case under section 3 of the 
Act . Wrong mentioning of section 7 in the 
order dated · 1.9.1983 passed the 
Subdivisional Magi.strate , Sadar, Patna 
taking cognizance, must be taken to· be 
redundant and it does not vitiate the 
order. · 

ix 
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Arbind Kumar and Others v. The 
State of Bihar and Others (1985) ILR 64, 
Pat. · · · 571 

. . 
Bihar Consolidation· of Holdings and 

Prevention of Fragmentation Act, 1956-
Sections 2(() and 11 (3) proviso- scope 
and applicability .. of-·Kabaristan, whether 
w i thin the ambit of the wide sweep of the 
definition of 'land'. ' : · 

A reference to section 2(9) would 
show that the definition of land is not a 

· constructive one , but indeed is expans ive . 
The provision uses the well -known phrase 
'means ' and 'includes'. It seems .to be 
pla1n therefrom that the definition , far from 
confining the land ·to being strictly 
agricultural in nature, intact extents it to 
matters -and things, which cannot strictly 
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be labelled as ' agrict,~ltural land'~for 
instance it incl.udes 'homestead \ . and , by 
itself, . a homestead is not an ·agricultural . 
land Stricto Sentu. Similarly, a tank or a 
well are plainly . agricultural land . 
Therefore, the wide ranging languag·e 
employed in section 2(9) would far fr,?m 

· excluding Kabaristan land therefrom (wh1ch 
even in ordinary terminology may be 
understood· as land ·generally) · would 
indeed squarely . put it within the wide 
sweep of its definition. . 

· ·The proviso to section 11 (3) clearly 
indicates that Legislature expressly 
visualised a lawful change of 'assignment 

· by the Consolidation Officer ·of , land 
dedicated for crElm.ation grounds or ·other 
religious purposes with the pre-condition 
of the approval of the village Advisory 
Committee . This clearly indicates that the 
statute visualises a cremation ·g.round as 
squarely· within the definition· of 'land' and 
the am bit of consolidation . PI ainly en·ough; 

· if ·the argument is ·accepted that 
Kabaristan is not agricultural land , and· 
therefore; beyond the definition, then on ~ 
parity of reasoning, a cremation ground is 
equally not ~gricultural land ·either, and , 
would thus have to be treated on the 
same fo9ting . Yet, the statute has clearly 
and in express . terms put crerryation 
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ground -within the am bit of the definition 
of land and _the scope of consolidation . 
That being so, Kabaristan land would have 
"to be treated identically. Neither of the 
two is agricultural land as such , and , 
therefore, if one is express ly within the 
scope of consolidation , one does not see 
why the other can logically be excluded 
therefrom . 

Held, therefore, that Kabaristan is 
within the ambit of the wide sweep of the 
definition of iand in section 2(9) of the 
Act. 

Mirza Sulaiman Beg and others v. 
Harihar · Mahto and others . {1985) I LR · 64 , 

xi 
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Pat . . 593 

Bihar Foodgrains Deale-r's Licensin'g 
Order, - 1967 - Clause 7 -licence-nature of­
person granting licence, whether and 
when can demand the same- demand of 
licence in absence of the · licensee- effect 
of- production' of licence on demand, 
whether oblig_ato-,y on the licensee . 

/ 

. The ·licence is a document by which 
authority is conferred to do business as 
per terms · and conditions mentioned 
therein . Persons . granting that authority 
has, therefore ,· always the power to 
demand the licence ) Vhenever so required . 
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Simply because the licensee, is n,ot prese~t 
and in his absence the l1cence IS 

.demanded and is not produced then it is 
· difficult to accept that prosecution can be 

lodged only against that person ~he was 
present in 'the shop and not agamst th~ 
licensee . Clause 7 of the Order makes 1t 
obligatory on a licensee to produce the 
licence if so required by the authorities. 

Page. 

Held, therefore, that if licence is not 
produced before the authorities, in the 
absence of the licensee, then it will 
amount to giv'ing a big rope to the dealers \ 
to conduct their . business in · .a 
calandestine manner which .will. frustrate 
the very o.bject of granting the licence. 

Held, further, that according to 
clause 7 the licensee has to abide by the 
terms ·and conditions of the licence. It is 
also not necessary to mention in · the · 
lic13nce specifically that licence has to be 
produced on demand . because it is · a 
pr.ivilege given to some persons to carry 
on . a business with certain terms and 
conditions and the authority granting that 
~rivilege has every right to . demand th·e 
l1cence. Moreover, the grant of licence in 
Form C i~ · a minist~rial act arid ift some 
clerk deliberately,. 1n league with . ·the 
licensee, deletes the clause even then the 
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licensee will be bound by the terms and 
conditions of .the licence for which 
declaration is given in Form A. 

Lakshmi Sah and another v. The 

xiii 
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State of Bihar (1985), II... A 64, Pat. 627 

Bihar Money Lenders Act, 1974-
"Section 12- scope and applicability of­
non obstante clause in section 12- effect 
of- anomalous · mortgage coupled with 
delivery · of possession- mortgage bond 
containing personal covenant- production 
under section 12~ whether available to the 
mortgagor. 

The effe'ct of the non obstante 
clause in section 12 is a clear indication 
of the legislative intent that it has to be 
given an overriding effect over all · other 
existi!1g laws. The makers of the laws 
have clearly intended that if the 
mortgagee has remained in poss~ssion of 
the land -and enjoyed the usufruct thereof, 
then ·. the mortgage bond shall be deemed 
to be fully · satisfied out of the usufruct 
and the mor-tgage_ shall be deemed to 
have been wholly redeemed and on · expiry 
of the period of 7 years from the date of • 
execution of the mortgage bond in respect 
of such · land the mortgagor shall be 
entitled to recover .possession in the 

' 
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manner prescribed .· The crux of the matter 
is the enjoyment of the usufruct of. the 
mortgaged land for ·the purpose of 
invoking this beneficient provision in 
favour of the mortgagor and . if that is 
established then simply an account of the 
fact that the mortgage bond includes 
certain other matters and 3tipulations and 
thereby it having been classified as an 

. anomalous mortgage · the protection 
provided under sectio,n 12 to the 
mortgagor cannot be taken away .. 

Held, therefore, that the executive 
authorities in the instant cases have taken . 
an ;erroneous view of the. matter and have· 
committed an apparent error of ·law. The 

Page. 

dues · in respect of . the usufructuary · 
mortgage bonds in question must be 
deemed to have -been fully satisfied arid 
the mortgage bond fully redeemed and the 
mortgagor is · accordingly · entitled to 
recover possession of the morgaged lands 
in the prescribed manner. · · · 

Jang ' Bahadur Singh v. · Baidyanath 
Prasad & ors . (1985) ILR 64, Pat. 

· Bihar Public L~nd · Encroach~ent Ac~ 
-~956-_Sec_tion ·2(1) and 11(1)(ii)-word 
Coii~C?tor - meanmg ot.-, section 11 (1) (ii) _ · 

provtstons of-Addtttona/ CoJ.Je t 
. , . cor 

534 
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' authorised to discharge all functions of, 
the collector of a district, . whether can 
hear. appeal against ·an order passed by 
Deputy Collector Land Reforms. 

' . 
The Collector means. the Collector of 

the district and any officer empowered by 
the State Government to discharge· all or 
·any of the functions of the collector under 
this Act. _ Section 11 (1 )(ii) provides that if 
an order is passed by any officer other 
than . the· collector. of the district the . 
appeal will . lie to · the ·collector. If a 
collector means also an Additional 
Collector and more so rf · a.n Additional 
Collector . has been author.ised - to 
discharge all the functions of the collector 
·of a district there ·is . no reason why an 
Additional Collector or and Additional 
Deputy Commissioner cannot . hear an 

··appeal against an- order passed by the 
Deputy Collector, L,.and Reforms. 

: . , 

· Held, therefore, · that .fn the instant 
case the Additional Deputy Commissioner 
was competent to hear the appeal. 

_. Rajnath Jha v. The State of Bihar 
. through the Oeputy Commissioner, Santhal 
Parganas & ors . (1985), ILR 64,- Pat. 

Code· of Civil Proqedure, 1908-
Section ·115 and Order 32, Rules _7(1) and 

XV 

·page. 
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(2)- agreement ' for reference. to 
arbitrators- prior leave of the court not 
obtained under Order 32 Rule. 7(1)- award · 
in favour of the plaintiffs including the 
minor plaintiffs- minor plaintiffs not 
challenging the agreement tor reference­
agreement -tor reference . challenged_. by 
the defendant who · ~vas . a maJor­
challenge made by the defendant, whether 
maintainable in view of Order 32, Rule 
7(2)'- party, whether can challenge the 
findirw of facts arrived at by the court in 
a Civil revision petition- petitioner to 
raise question of jurisdictional error 
only- Arbitration Act, 1940, ·section 3'0. ·, 

In the present case, before ·entering 
·into an agreement for · reference to the 
arbitrators, prior leave of the court under 
Order 32, ·Rule 7(1) of the Code of Civil 
Procedure, .1908, was not obtained on 
behalf .of min9r plaintiffs . The' award was 
in favour' of the plaintiffs including the 
minor plaintiffs. The minor pl·aintiffs did 
not . ch all eng e that the . agreement f.or 
reference was violative of .the provision of 
Order 32, Rule 7(1) of -the Code of Civ·il 
Procedure. The agreement for reference· is 
being . challen~ed by the defendant no. 1, · 
wh'? -~~ a maJor, and not by the . minor 
plaintiffs. 
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He.ld, that in view of the prov1s1on of 
Order 32, Rule 7(2) of the Code of Civil 
Procedure, 1908, the challenge made by 
defendant no.1 to the agreement for 
reference to the arbitrators is not 
maintainable. The agreement ·for reference 
is voidable at the instance of the minor 
and not at the instance of any other party. 
In other words, the agreement . for 
reference can be challenged by the minor, · 

· and not by the parties who are major. The 
courts . below. were, · therefore, right in 
rejecting ~he submission made on behalf 
of the defendant on that court. 

. Held, further; that in a Civil rivision 
petition, a party cannot challenge· the 
finding of facts arrived at, in the present 
case, by the lower - appellate court. A 
party is not entitled to raise. the question 
of fact in a civil revision petition b.ut can 
argue only on the question of 
jurisdictional error. 

Prabhu Dayal Singh and anr. v. 
Basudeo Singh and others ( 1985), ILA 64, . 

xvii 
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Pat. 602 

Code of Criminal Procedure, · 1973-
·sections ' 161(3), 207 and 
statements recorded by 
Superintendent · of Police 

183(8)­
Deputy 

(Criminal 
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Investigation Department) unde.r direction 
of State Government, · whether further 
statement-whether .. statement recorded 
under section 161 (3)- section 20 7-
accused, whether entitlec;:J to get copies of 
statement of witnesses recorded by 
Deputy Superintendent of Police (Criminal 

. Investigation Department). . · · . 

It is :evide·nt that the ' Deputy 

Page~ · 

Superrntendent of · Police . (Criminal 
Investigation · ' Department) could make 
investigation under the . direction · of - the 

· State Government and this could be 
further investigation within the meaning of 
section 173(8) of . the Code of Criminal .· 
Procedure , · 1973 ,· hereinafter called the · 
Code, as it related to a murder case and 
so the statement of witnesses recorded by · 
the . Deputy Superintendent : of Police 
(Criminal · Investigation Department) will also 
be treated as the statements -recorded 
under section 161 of the Code. It cannot be 
doubted that under ·section 207 of the Code· 
the accused is entitled to copies of the 

. statements . of witness .· recor.ded ur-ider 
· sub-section (3) _of section 161 of the Code 

of all . per~ons · whom . the prosecution 
purposed to examine as its witnesses. ·The· 
further inv~stigation under section 173(8) · Qf 
the Co<;le IS covered by the provisions of 

· section 173(5) of the Code. · 



INDEX xix 



INDEX 

P<J :S ~ G radua~e {Med ical} Examin~tion 
::,:,:7.<:ier. se~ti.on 5{2} of the Inter University 
a~ard A:;!. , 98 1, and the same was sent 
HD aHa tth·e Vice Chancellors of different 
.. .lih{er s!t ies including Ranchi Univers ity 
and was sent to the Principals of different 
Medical Col lege who sent the same to all 
the Heads of Departments for 
implementation; 

Held, that the statute is th·e outcome 
th.e. powers conferred upon the Chancellor 
through the process of Jaw based upon 
the exist ing law and has got all the force 
of statute binding . upon all Universities. 
The statute has brought uniformity and 
has avoided the element of .discrimination. 

The law laid down in the statutes 
ensure a fair balance between the 
conflicting demand .of the writ . petitioner . 
and the respondent No. 7 and 8 .as it 
safeguards for the · right which so· far 
could . not be made · available to . the 
teachers of other Universities excepting 
that of the Patna University for whom 
similar statute existed from before . 

Dr. Bijay Kumar Mishra and Others v. 

Page. 

State of Bihar and Ors. , (1985), ILR .. 64 , 
Patna. .. 611 

Motor Vehicles Act , 1939 ,_ Section 



INDEX 

95(2)- provisions of- expression 'any one 
accident' meaning of...:...insurer-liability of. 

The word 'accident' . is used in the 
expression, 'any one accident' in section 
95(2) of the Motor Vehicles Act, 1939, 
hereinafter called· the Act, from the point 
of view of various · claimants, involved in 
the accident, each of whom is entitled to 
make a separate claim for the accident 
suffered by him and not from the point of 
view of the insurer. 

Held, that the owner of the Vehicle 
is not liable to pay any amount to any of 
the claimants but the amount awarded by 
the Motor Accident Claims Tribunal to the 
claimants should be paid by the insurance 
company . to the extent of their liability. 

, Tara Pada Roy v Dwijendra Nath Sen 

xxi 

Page. 

·& others (1985) ILR 64, Pat. 562 

Service- transfer from one School to ' 
another ...... person so transferred, whether 
can go back to that. school-transfer­
scope of-cout'ts, whether and when can 
interfere in transfer matter- persons being 
transferred belonging · to same cadre, 
whether . discriminatory-fact neither 
pleaded· nor . argued, whether beyond the 
scope of writ• application- Constitution of 
India, Article-s 226 . and 227. 
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A · person, for some reason or other, 
may seek transfer from one school to 
another but it does not mean that he can 
never go back to that school from where 
he was transferred. Moreover, . tra~sfer 
from one place to another is made on 
administrative grounds . and also . according 
to exigencies of the situation and courts 
normally do not interfere in such transfers : 
except in few exceptional case if there . 
has been no violation • of any statutory 
values or procedure . . In the instant case 
both the persons transferred were of the 
same cadre. · 

· Held, 'therefore, that . in that view of 
the matter, no question of discrimination 
arises and the order. of the learned Single 
Judge cancelling the transfer is ·bad. · 

Held, fu"rther that where . the creation 
of a separate cadre for teachers of High ·. 
School and Middle · School was neither 
pleaded nor argued, the order ·passed by 
the learned Single Judge for creating a· 
separate cadre was equally bad and was 
beyond the scope of the writ application . 

Union of India · through the General 
Manager, Eastern . Railway & Ors v 
Nityanand ~ha & Another (1985), ·. ILR. 54. 
Pat. · ' 

636 



INDEX 

Specific Relief Act, 1963-Section 
16(c)- requirements of- averment in the 
plaint that the plaintiff .was ready and 

1
willing to perfo,rm his part' of the contract, 
whether mandatory-evidence adduced in 
abse(lce of such . averment, ·whether 
helpful to the plaintiff- Code of Civil 
Propedure,· 1908. 

Order VI, ... Rule . 17-amendment of 
plaint brought at a late stage after close 
of the case of . the defendants without any 
explanation for the delay-amendment of 
plaint, whether liable to be rejected. 

·. Held, that section 16(c) of the 
Specific Reli-ef Act, 1963, ;equires_ that if a 
party fails to · aver and prove that he has 

: performed' or · has always been ready and 
· willing . -to perform the essential terms of 
the contract , then in that · case, a suit _for 

· specific . performance · of a contract must 
fail. It is, -therefore, clear that section 
16(c) of the Act requires that a party .must 
aver in , the plaint . the fact that he has 
performed or has always been ready and 
williQg to perform his past ·of the contract. 
In the absence of s·uch assertion, the 

·evidence adduced in the 'case . to ·. that 
effect . will not help the plaintiff. 

The amendment of the plaint t§> ·the 

xxiii 

Page~ 
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effect that the original plaintiff was ready 
and willing to perform his part - of · the 
contract brought at a ·late stage after the 
close of the case of the defendants · 
without any explanation - for the delay . in 
filing the amendment petition was, 
therefore, liable to be rejected. The matter _· 
would be quite different if such an 
amendment of the plaint is brought at a 
stage wheri the parties have _ rtot begun 
adducing evidence in the case . · 

Ramswaroop - Singh and - others v. 
Bijoy Kumar Singh (1985) ILR q4, · Pat. - 607 
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FULL BENCH 

1984/.September, 4 . 
. ' 

Before S.S.Sandhawalla, ·c.J., 5. Sarwar Ali & 
.B.P. Jha, JJ. 

. 

\ 

Dhirendra Kumar Akela & Ors. * 

v . 

The State Agriculture Marketing Board and Others. 

Bihar ·Agricultural Produce Markets .•Rules, 
1975, Rule 64(ii(c)- power. to transfer an employee . 
from one Market Committee to another conferred on 
the·' Bihar State Agricultural Marketing Board­
whether ultra vires of the parent Act-Bihar 
Agricultura-l Produce Markets Act, 1960 (Act XVI ·of 

· 1960), section 20 (4) and 52(1)- provisions 
: of- whether suffer from the vice of excessive 
qelegation to · · a subordinate authority-Bihar 
Agricultural Produce Markets . Rules, 1975- rule 
64(ii) (c)- power of transfer conferred on the Bihar 
State Agricultural Marketing Board from one Market 
Committee to another- wh_ether. covered by clause 

· (XXIX) of subsection (2) of section 52 of the Act 
* Civil Writ Jurisdiction Case . Nos. 884 & 3176 'Of 1983 and . 
• Civil Writ Jurisdiction case No. 766 of 1984. In the matter of 
, · applications under Articles 226 and 2~7 of the Constitution 

of India. · · . . 
CWJC No. 3176 of 1983- Ort:J Prakash Narayan 

.... Petitioner · . , 
CWJC No. 766 of 1984 - Brahamdeo Prasad ... Petitioner 
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under which the rule was framed- appointing 
authority of an employee being the Market 
Committee- Board whether can have the power to 
transfer such an employee- power of transfer also 
covered by general rule making power under 
section 52(1)- pre-condition of the existence o~ a 
common ca·dre, whether necessary for the exerc1se 
of the power of transfer. · 

· Rule 64(ii)(c) of the Bihar Agricultural Produce 
Markets Rules , 1975, conferring · the ·power · of 
transfer on .- the Bihar S~ate A~ricultural Marketing 
Board · from one Market Committee to another w~s 
within the specific scope of clause (XXIX) · of 
sub-section (2) of section 52 undeqwhich it could be 
framed. The power to transfer an employee from one 
place to another would come will within the scop,e of 
the '!Vord 'control' occurring therein . . · .. ,. 

The mere fact. that the appointing · authority was 
the Market co.mm1ttee would pose no bar to the 
powe.r of the Board to transfer such employees whe11 

·the statutor.y rule expressly confers such· a power 
. within the parameters of superintendence,· discipline 

and control vested in the Board by the parent Act 
itself. Even assuming that rule ,64(ii) (c) is not 
covered by .section 52(2)(XXIX) , it still seems to be 
plain that the same would be squarely within the 
af!1b!t of the g~neral rule mak1_ng power un.der 
sect1on 52(1 ) . Th1s expressly empowers the framing 
of rules for carrying out . the purposes of the Act. · 
-1he larger ,and broader purpose of the Act which 
!3merg_es from_ the variou:; provisions. uf the . Act 
mclud_1ng sect1on. 33A (1) 1s the strin9ent power of 
supenntendence_,' .control and discipltne vested in 
the Boa.rd over the Market Committee and their-
employees. . . . 

Held, therefore , that the power to trans·fer an 
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employee · of one Market Committee to another within 
the State expressly conferred on the Bihar State 
Agricultural Marketing Board by Rule 64 (ii (c) of the 
Bfhar Agricultural Produce Markets Rules, 1975, is in 
no way ultra vires of the parent Act; namely, Bihar 

.·Agri~ultural Produce Markets Act, 1960. · 
' Section 20(4) of the Bihar Agricultural Produce 
Markets Act, 1960, is not at all a provision wh ich, in 
any way, delegates the legislative power to a 
subordinate authority and therefore, it does not 
.suffer from the vice of excessive delegation . Sub­
section (4) _of section 20 merely places a.limitation 

· or a bar . on the power of the Marketing Committees 
with regard to· the conditions of service of its . 
employees. Whilst conferring the power on the 
Marketing Committee·s to employ also such number 

'of other officers and servants (apart from the 
.. Secretary, Eng.ineers and other technical services), 
the same was hedged in by the limitation that these 
must be subject to ''the provisions of sub-sections· 
(1), (2) and (3). as also to the rules and bey laws 
framed under the Act. . , · - · . 

-~ · Section 52(1) ot'the .Bihar Agricultural -Produce 
Markets Act, .1960, also does not in any way suffer 
from the vice of · excessive delegation. If a policy or 
a guidel ine is specified or Is implicit by necessary· 

,implication, . then such delegation is not to . be 
deemed exce·ssive in any way, but, in facf, has 
becqme necessary and essential. Sub-section (1) of . 
sect1on 52 lays down ·that the rules are to be fram~d. 
within two parameters. Negatively, these ·rules are 
not to .run counter to the Act and positively for 
effectuatinQ the express or implicit purposes of the 
Act. There 1s further saf~guard that the rules have to 
be laid on the table of each House of. the ·legislature 
for a total period of not less than 14 days. 
Therefore·, in a way,_ the Legislature, far from 
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abdicating its functions, retained control over the' 
· framin~ of the said rul~s. which are subject to its 
sanctification. Sub- section (2) of · section 52 · 
specifies the · special matters on which rules are to 
-be framed hedged in by the co.ndi~ions specified· in 
sub-section (3} of previous publ1cat1on. , 

Held, further, that Rule 64 (ii)(c) of the Bihar · 
Agricultural Produce Markets Rules, 1975, in the· 
form it is couched and the kind of control which it 
indicates, confers a general power for the transfer of 
employees and it is not to be cut down or whittled 
on the pre-condition of the existence cif a common 
cadre : Rule 64(ii} (c) in terms confers the power of 
transfer with a w1de generality i-rrespective of the 
creation of the common cadre. Conwequentty the 
provisions with regard 'to 

0 
common cadre under · 

section 33 of the Act and those within rule 64(ii}(c) 
of the Rules occupy two distinct and separate fields. 

·· Krishna Kumar Shrivastava , v. The Bihar State 
Agricultural Marketing Board· and Others (1) 
Overruled. . • : · 

·.Applications by the. transferred employees. 
. The fac~s of the cases moaterial to this report. 
are 0 set out tn the judgment of S.S. Sandhawalia 
C .J ~ I 

The cases were originally placed for hearing 
before a Division B.ench, which referred them to a 
larger Bench for decision. · 

On th is reference. 
0 

• • 

_ Mr. K.D. Chatterjee / Mr .. ot'Jarayan Singh ,- an·d Mr. · 
Na:rendra Prasad for ·the Pet1t10ners. . . 

Mr. K.P.Verma, Advocate General, Mr. R.N.Roy: 
0 Mr. Basudeva Prasad, Mr. Alakh Raj Pandey and Mr 
Ramesh Jha for the Respondents . · ' · 

{1) {1983) Labour and Industrial Cases 931. -
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S.S.Sandhawalia, C.J. :- Whether, the power to 
transfer an employee of one Market Committee to 
another within · the $tate expressly· conferred on the 
.Bihar . State Agricultural Marketing Board by Rule 
64(ii)(c) of the Bihar Agricultural Produce Markets 
.Rules, 1975, is ultra vires of the parent Act "' has 
come to be the primarily significant question in this 
set of three writ petitions,. now referred for an 
authoritative . decision by a Full Bench. Equally at 
issue is the correctness of the earlier Division Bench 

. decision in Krishna Kumar Shrivastava vs. The Bihar­
State Agricultural Marketing Board and others (1) 

. 2. ·The reP.resentative · matrix of facts may be 
taken from Civ11. Writ Jurisdiction Case No. 884 of 

· 1983 (Dhirendra · Kumar Akela vs. The Bihar State 
. Agriculture Marketing · 'Board and, others). The 
petitioner therein was appointed as a Typist by the 
Agricultural Produce Market .Committee, Dmapore, on 
the 21st.of April ; 1979, and, it is averred on h1s behalf 
that thereafter he is continuing t.o perform his duties 
satisfactorily. However, by the impugned order dated ·· 
the 14th January,. 1983 (Annexure '1'). the Secretary 
of the Bihar State Agricultural Marketing Board , 
(hereinafter referred to as the Board), . directed the ' 

.transfer of the petitioner's services from the Dinapore 
Market Committee to the Arrah Market Committee. The 
gravemen. of the petitioner's case that he was an · 
employee of the Dinapore Agricultural Produce Market 
Comm1ttee, which is a statutory body, and, there is no 
po~er . or · authority in the Board to transfer the . 
petiti.oner's services to a different statutory body, like 
that of the Arrah Agricultural Produce Market 
Committee. On these premises the impugned order of 
transfer is sought to be assailed as wholly illegal and 
without jurisdiction. . • 

(I) (1983) Labour and Industrial cases 931. 
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. 3. In the return filed on behalf of Respondents 
Nos. 2 and 3, the stand take~ is that though under 
the Bihar Agricultural. Produce Markets Act, 1960 
(hereinafter called the AC?t); each Market Co.mm1ttee 
is a corporate · body, yet 1t 1s ~h~lly subservient and 
subordinate to the Board, wh1ch IS the .apex body at 
the State level. It is stated that · the very purpose of 
the establishment of the Board under Section 33A of 
the Act is to exercise stringent superintendence and 
'control over the Market Committees throughout the 
State. A reference is made to the various provisions 
of the . . Act and the ·.Rules ·framed thereunder to 

'highlight the facts that the functioning of the Market 
Committees including the service conditions of their.· 
staff. and the ·employees is wholly under the control 
of the Board and consequently under the express 
powers confetred by Rule 64 (ii)(c) of the Rules, 

· those employees are transferable from one Market 
Committee to another: · · .· · · 

· 
1 4. These cases originally ·came up for hearin·g 

before a Division Bench . and firm reliance on behaff 
of the petitioners was placed on Krishna Kumar 
Shrivastava 'vs. · The . Bihar . State · Agricultural 
Marketing Board and others . (1983 ·Labour and 
Industrial Cases 931- supra). HoweVer, on behalf of 
the respondent Board a frontal challenge was laid ·to 

/the cc;>rrectness of the view on the ground that the 
matenal · provision of · Rule 64(ii) (c) 'had gone 

· ~nno!iced an~ the judgrryent had been rendered per · 
mcunarl). In v1ew of the Importance of the issue ·and. 
the ment of the chalLenge raised, these cases were · 
therefore, referr'ed for decision by a larger Bench . . ' 

5. However, when the matter .·originally cam·e 
up before .u.s, Mr. K.D. Chatterjee, learned Counsel 
for the · pet_1t1oners, sought to assail the very validity 
af1d the. v1res of Rule 64(ii)(c)· of the Rules · and . 
_s1nc~ t~1s had not been expressly pleaded in th_e writ 
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petition, be sought leave to amend the same, which 
was granted. Supplementary · affidavits have now 
been filed, assailmg Rule 64(ii)(c) of the Rules as 
being ultra vires the Act, -and, as required, the State 
of Bihar has beerr impleaded as a party . . 

· 7 . · Since admittedly the whole . co·ntroversy 
herein focuses orr Rule 64, it is apt to read the 
relevant · part · thereof at the very outset, with 
particular reference to sub-clause (c) of clause (ii) 
'thereof: · · 

. "64. TERMS AND CONDITIONS OF 
SERVICE OF SECRETARY AND STAFF OF 
MARKET COMMITTEE -
(i) XX XX XX 

(ii)(a) The Market Committee may employ such 
other officer and servants as may be 
necessary for its proper and efficient 
working.· · 

(b) · Such officer and · servants shall be 
-divided into super/ior and· · inferior · 
classes. -

. (c) · The category member · of posts in each 
category and terms and conditions of 

· service of staff . and servants of the 
Market Committ~e may be determined by 

. the Market Committee with the approval 
of the Board and such staff and servant 

· shallt function under overall . control and 
superintendence of the Board and shall 
be transferrable from one Committee to 

· other within the State. ' 
- (~) , Appointment of superior staff shall be 

made by Market . Committee . subject to 
... the ·prior approval of the Board . Any 

d ism1ssal , removal or requction in the 
~ank ~f any staff shall be 'subject to the 
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approval of the Board. 
(e) The Market Committee shall send · a 

report of all appointments - to the .Board 
. within a month." · 

- 8. With the inimitable fair_~ess 1• Mr. K.D. 
Chatterjee conceded that Rule 64(ri) (c) rn express 
terms conferred power on the Board to transfer an 
employee of one Market Committee to another, 
and, rt, ther·efore, would .be vain in his part- to 
canvass that it does not, rn fact, do so. Learned 
Counsel further stated -that the earlie·r .judgment is 
Krishna Kumar Srivastava's case (supra) has_ 
altogether. missed to notice Rule 64(ii)(c). and, 
frankly conceded his in-ability to support -that 
judgment. The sole c~~llenge , theref~re, was 
directed to the very valrdrty of Rule 64(ir)(c) and 
herein also Mr. Chatterjee was fair enough to state 
t.hat he was not attackrng the entir~_ provision, but 
only the renultimate part thereof which confers the 
'power o transfer on the Board in the following 
words:- · _ . . , , 

"and shall be transferable from, one 
Committee to other within the State . ~· -- .. _ 

Thus the attack herein spearheaded only to the 
limited extent of the power to transfer conferred by 
s.ub-clause (c) of Clause (ii) of Rule 64. -

9 . In focusing . his basic· submission Mr. 
Qhatterjee contended that here'ln -the conferred 
power of transfer, though labelled as such had ·been 
wrongly clothed in this garb and, in fad _involved 
the transplanting of an employe,~ from one' employer 
to an~ther, and, from the servrces of one · Market 
Comm!ttee to . an _ -altogether different -Market 
Comr:n.rttee, whrc~ mig~t well involv~ varied 
con.drtrons of servrce. Thts, according to him was 
not warranted by the provisions of the Act itself, 
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and, therefore, the relevant. part of Rule 64(ii)(c) 
travelled far beyond the parameters. of the Act and 
was, therefore, · ultra vires. · For substantiating -this 
stand, our attention was first drawn to Section 17 of 
the Act, which provides that Market Committees are 
bodies corporate, arid, according to the learned 
Counsel, they were, therefore, autonomous. 

10. Somewhat curiously, a tenuous reliance 
was also placed on Section 20(4). which empowers 
the Market · Commi.ttees to employ Officers and 
servants. Reference was then made to · Section 33E­
{3) of the Act to indicate that the statute _empowers 
the Board to create a common cadre for the 
employees of the Market Committee, and, it was 
contended that only when such a common cadre is 
created, -it would be possible to transfer the 
employees inter se and not otherwise.. Major­
reliance was, however; placed on Section 52, and, in 
particular sub-clause (xxix) of clause (2) thereof, for 

.contending that these provisions confer the power 
to make rules within _ the narrow parameters of 
discipline and control of the officers and servants of 
the Committee and, according to the learned 
Counsel, . this would not include -the power of 
tran~planting one employee of a Market Committee 
to the ·alien soil of altogethe.r a different Market 
Committee. · · . _ 

11: More specifically Mr. Chatterjee; somewhat 
ambitiously, first sought to project before us that 
sub-section ( 4) of Sect1on 20 was itself 
unconstitutional on the ground that it suffers from 
the . vice ot excessive delegation. It was contended 
that this provi~ion, witho'ut ·any guideline or 
parameters , conferred a olanket , power for framing 
of rules with regard to . the conditions of the services . 
of the employees of the Market Committee, and, 
therefore, amounted to an abdication of legislative 
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function. A number of cases, beginning '!Vith the · 
Delhi Laws Act. case (1), Hamdard Dawakhana and 
others . vs .- The Union . of India · and others · (2), 
Sales-tax Officer, Ponkunnam vs. K. T. _Abraham (3), 
Messrs Devi Das Gopal Krishna vs : The · State of 
Punjab and other (4), and The State of Punjab and 
another vs. Khan Chand (5), were cited on the larger 
principle' that wherever the - permissible limits of 
delegation wer.f! transgressed by the Legislature, the . 
prov1sion must be struck down as arbitrary on the . 
ground of the vice of excessive delegation. · 

12. The ' submission · aforesaid, though · 
presented with erudition, is only to be noticed and 
rejected · in the particular context of Section 20(4), . 
wnich is in the following terms:- . . . ' 

"20. APPOINTMENT AND SALARIES- OF 
'OFFICERS AND SERVANTS OF THE MARKET 
COMMITTEE - · · 

XX . • XX ' XX 'XX . 

(4) ·Subject to the provisions of sub-sections 
(1), (2) and (3) and the rules and 

· bye-laws, · the Market Committee · may 
employ also · such number of · other 
Off1cers. and · servants and pay such · 

. Officers ar.d · servants such salaries as 
the Board may_ ~anction." . '- ' ... 

Even a pl~in .reading of the above would show t'hat 
the ~a me 1s. rn no way ' a delegating section at all . 
Herem, ther~ seems not even a hint of del·egation 
by the Legislature to any subordinate authority. 

(1) (1951) AIR (SC) 332 . 
(2) (1960) AIR (SC) 554 
(3) (1967) AIR (SC) 1823 .· 
(4) (1967) AIR (SC) 1895 
(5) (1974) AIR (SC) 543. ~ 
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Even by the -remotest analogyr one cannot re-ad 
anything in this provision which can amount to any 
conferment of power on the State Government to 

· frame ·subordinate legislation. That provision, · as 
would be elaborated later, is contained primarily in 
Section 52. It is not the respondents' case, and, in . 
fact, not anybody's case, that Rule 64(ii)(c), or for 
that matter any one of the statutory rules, have 
been framed under Section 20(4) of the Act. The 
categoric and virtually unchallengeable stand of the 

: respondents is that these· rules are framed under 
the wide-ranging powers under · Section 52 only. As 
the heading of Section 20 indicates, the whole 
provision deals with the power of appointment and 
salaries of officers and servants· of the Market 
Committees. Sub-sec.tion (4) thereof merely places· 
a · limltation or a bar on the power of the Market 
Committees with regard to the conditions of service 
of its employees. Whilst conferring the. power on 
the Market Committees to 'employ afso such number 
of other Officers and servants {apart from .. the 
Secretary, Engineers and other technical services), 
the same was hedged in by the limitation that these 
must be subject to the provisions of sub-sections 
{1), '(2) and (3), as also to the rules and bye-laws 
framed under the Act. This limitation is neither 
exceptional nor in any way invalid, because it is 
exhumatic that the service· conditions have to be 
subservient to the statutory .provisions on the point. 
It flows enexorably that the scope a·nd purpose of 
sub-section (4) of Section 20 is altogether different 
and alien to any delegation by the Legislature for 
the purpose of subordinate legtslation. . · 

· 13. Now, once it ·is held, as it must be,' that 
- sub-section (4) of Section 20 is not at all a provision 
which, in any way, delegates the legislative power to 
a subordinate , authority, then the whole argument, 
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rested on these premises and that it suffers from the 
vice of excessive delegation, has to . be rejected out 
of hand. If the very foundation of the alleged 
assumption of· delegation is non-·~xist~nt, t~en 
inevitably, the super-~tructure of t·he tmagmary vtce 
of excessive delegatton must also crumble . to . the ­

· ~round. It is,therefor~. unne.cessary . to · advert 
mdividually to the . precedent ctted by the learned 
Counsel, which, with respect, have, therefore, no 
relevance to the point. There is, and, indeed, there 
can be now no dispute to the basic principle that . 
any abdication 9f the funct!ons of the Legisl?ture 
ana an excesstve delegatiOn to a · subordmate 
authority to make laws, without indicating any. policy 
or guidelines, would be unsustainable. However, in a 
provision, where .there is no delegation at all, no 
room for any · inter play of these principles is 
attracted. Equally, learned Counsel's persistent 
reliance on the· various observations in the Delhi 
Laws Act . case · (supia) was vain, because their 
Lordships themselves later, in Kathi Raning Rawat 
vs. The State, of Saurashtra (1), had observed as 
under:- , · . · : i 

.. ' . uon the second point, the appellant's 
learned co1,1nsel claime.d .that the majority view · 
in In re Constitutipn 6f lndi.a and Delhi .Laws · 
Act, 1912 etc., 1951 SCR 747, supported· his 
cqntention. He attempted to make this out by 
ptecing together certain dicta found' in the 
several judgments delivered in that case. While ' 
.undoubted by certain definite conclusions were 
reached by the . majority of the Judges who 
took .Pa~t in. the deciston· .in regard to ·the 
.constttuttonaltty of certain specified 
enactments, _the reasoning in each case was 

(1.) (1952) AIR (SC) 123. 
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different, and it is difficult to say that any 
. particular principle has been laid down by the 
majority which can . be of assistance in the 
determrnation of other cases. • 

To conclude on this· aspect, the challenge to the 
constitutionality of Section 20(4) of the Act must, · 
therefore, be categorically rejected. _ . · · 

14. In fairness to Mr. Chatterjee, one must also 
notice his somewhat veiled challen~e to Section 
52(1) on the same 'ground of excessrve dele9ation. 
Though this aspect was oot very porntedly 
presented, yet it was iiJlplicit in his submissions that 
the wide-ranging power given by sub-section (1) to 
frame rules which were not inconsistent with the Act 
or for carrying out the purposes of this Act was 
wholly: an unguided power and bereft of laying down 
any policy, and, therefore, amounted to an. 
abdication by the Legislature of it.~ functions. 

. 15 . . In evaluating the above subniiss1on, it must 
be noticed at the outset that sub-section (1) of 
Section' 52 is not to be viewed in isolation of the 
other sub-sections · thereof. Whilst this confers a 

·general power on the State Government to make 
rules within the parameters of the purposes of the 
Act, sub-section (2.) with miticulous details provides 
as many as 37 detailed specific items seriatim, 
empowering th.e making. of the rules with regard 
thereto, but without prejudice to the generality of 
the ,power conferred by sub-sectian (1 ). Yet again, 
sub-section (3) mandates previous publication as a 
pre-condition· and the further safeguard Jhat every 
rule made under the section has to be laid before 
e·ach House of the State L,.egislature, while it is in 
session· for a total period of 14 days. Thus viewed in 
the whole mosaic, it seems to ' be plain that 
sub-section (1.) is couched in the well- known form 

I 
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and the accepted leg.islative terminology for the 
conferment of power on a delegate for the purpose 
of framing the rules to effectuate the purposes of 
the· Act. It seems now well settled beyond cavil that 
the Legislature over-burdened as. they are, ca.nnot 
be bo~ged down . into every mmusoule detatl of 
subordmate .legislatton, which, by necessity, has to 
be left. to a ~esignat~d dei~Qated a!Jth.oritx .. If a 
policy or a. gutdeltne ts specified or 1s ·tmpficlt by 
necessary implicati<?n, ~hen such del~gati.on IS not to 
be deemed excess1ve rn any way, but, tn t.act, · has 
become necessary and essential. · ' 

16. Again, · sub--section (1) of . Section 52 lays 
down ·that the rules are to be framed within two 
parameters . Negatively, these . rules are not to run 
counter to the Act and positively for effectuating the 
express or implicit purposes of the Act. Therefore, a 
rule cannot be framed for any other purpose, except · 
those · which emerge directly or by necessary ' 
implication from the parent ·statute. This 
undoubtedly is one of the factors for providing a 
policy and the guideline for the purpose· of . the . 
delegation to the subordinate. . · · 
· · · 17. Yet again, sub-section (3) provides for the 
laying of the rules on the table of each House ·of the 

· Legislature for a total period of not less than 14 
days. Therefore, in a way, the Legislature, far ·from 
abdicating its functions, retain·ed control over the 
framing of the . said rules, which .are subject to its . 
sanctif1c~tion.. Sub-section {4) provides that after 
such layrng down, both . the Houses may agree in· 
making any modification in the rules. ·or even in the 
total annulment thereof. It · is unnecessary to 
elabC?rate the ~attar because it is ·now well settled 
on h1gh authonty that the provision for laying the 
rules on the table of the Legislature is one of the 
accepted and adequate s·afeguards against ·the vice 

\. . ! • 
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of excessive . delegation. See Express Newspaper 
(Private) Limited vs. The Union of India (1)., D.S. 
Grewal vs. The State of Punjab and another (2), and, 
Delhi Cloth and General Mills Company Limited vs . .. 
The Union of India (3). 
· 18. · Lastly, it deserves reiteration that 

sub-section (2) of Section 52 specifies the special 
matters on wh1ch rules are to be framed hedJed in 
by . the conditions specified in sub-section 3) of 
previous .. publication. The inevitable cone usion 

. herein is that Section 52(1) also does not in any way 
suffer from the . vice of excessive delegation. 

19 . . Lowering his sights and becoming 
somewhat more specific the last arrow to the bow 
of the learned Counsel .for the petitioners was his 
contention that the impugned part of Rule 64(ii)(c), 
conferring the power of transfer on the Board from 
one Market ·committee to another was beyond the 
specific .. scope of clause (xxix) . of sub- section (2) 
of Section 52, under which alone it could allegedly 
be ·framed·. The submiss.ion was. that this provision _ 
only conferred the power to make rule with regard to 
discipline and control and it was streneously arijued . 
that · transfer was· not within the ambit of e1ttier 
disciRiine or control, and, in an~ case, . not the kind of 
transfer envisageq from one Market . Committee to 
another. · . 

. 20 ." Since the aforesaid submission - turns : · 
specifically on Section 52(2)(xxix). it is apt to quote 
the same : . · · · 

. . ,·82. POWER .. TO MAKE .RULES- (1) The. 
· State Go_verntn~nt may mak~ .rules . riot 

(1) (1958) AIR (SC) 578, at p-635, · p~rc! 232 
(2) (1959.)"AIR (S~) 512, 518 
·(3) (1983) AIR (SC) _937, .950. 
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inconsistent with . this Act, for carrying ou't the 
purpose of this Act. . 

' (2) ln. particular ar,~d '!Vithout prejudice · to · 
the generalrty ·of the foregotng power, the State 
Government may make rules with respect to all 
or any· of the following ma_tters :- · . · . · . 

XX • XX . XX •. : . XX 

(xxix) th.e discipline, con.trol, pu~ishment, 
dismissal, discharge, re·moval ~f offtcers ·and 
servants of the committee;" . . · 

Now, even assuming · entirely for argument's sake 
that . Rule 64(ii) (c) is framed : exclusively under . t~e 
aforesaid clause, Jt · appears to me as clearly wrthrn 
its terms. Specifically herein the power · is conf~rred 
to frame rules with regard to the discipline, control 
and punishment of the employees of the Market 
Committee. It is vain · to say that the power to 
transfer would not be · .wittiin the wide-ranging 
terminology of the word .'control', when used in the 
context ol an employee.· The word 'control' in · th.e 
context of service terminology, would be nothing, if. 
it does not include within its ambit the somewhat 
inormous power. of shifting the situs of an employee 
from one glace · to another for administrative 
exigencies. n principle, therefore, one must hold 
that transfer would come well within the scope of 

· the word ·'control' herein. · · 
. . 21. Herein the learned Advocate General was 
on firm ground in drawing a meaningful and dual 
analos;~y from Articles 233, 234 and 235 of the 
Constttutioh. It was pointed out tha·t thereby the 
appointl'!lent ~f · !Ji.strict ~udges and . subordinate 
offrcers tn the JUdrcral ·servrce of a State is vested in 
the Governor but the control over the subordinate 
courts has nevertheless b·een given to the High 
Court. It was rightly pointed out that th.e word 
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'control' · in .Article 235 has been consistently 
con.stri.Jed to include within it the power of the Hi'gh 
Court to have disciplinary jurisdiction and transfer 
the judici~l officers from one place to another even 
to the exclusion of the Governor, who is the 
appointing authority. A reference in this connection 
may be made to the cases of the State of West 
Bengal and another v. Nripendra Nath Bagchi (1); 
State of Assam v. Ranga Muhammad and others (2); 
N. Srivasan v. State of Kerala (3); Chief Justtce, 
Andhra Pradesh and-another v. L. V.A. Dikshitulu and 
ot.hers (4) and recently in Corporation of the City of 
Naqpur v. Ramchandra G. Modak (5). It seems to be 
plam from this .catena of cases that the final court 
has now unhestatingly held that the word 'control' 
carries within its wide sweep the power to transfer 
an employee from o[le place to another. In face of 
this binding precedent it seems to be $Omewhat vain 
now· to contend that this power would lie beyond the 
jurisdiction of the controlling aut-hority. · 
· 22. At this very stage one may also deal with 

the somewhat tenuous submission that because the · 
appointing authority of an employee .is its Market . 
Committee therefore the Board inflexibly cannot 
have the power to transfer such an employee. The 
aforementioned decisions are also a warrant for the 

. clear proposition that the power of transfer need not 
be coterminous with the power of appointment and 
where it is expressly as conferred it may be vested 
in an authority other than the appointin·g authority. 

(1) (1966) AIR (SC) 447, at p.p. -453 and 45~ 
(2) (1967) AIR (SC) 903, para 9 
(3) (1968) AI,R (Kerala) 158 at p. 164 F. B_. 

· (4) (1979) AIR (SC) 193 para 38 
(S) (1984) AIR (SC) 626; pa~a 3 and 4. 

' I 
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As noticed alr.eady, Articles 2.33. and ·2·34 vest the 
power of appomtment of the Dtstnct Judges and the 
Subordinate Judges in the Go~ernor. ~evertheless, 
by virtue of the control vested m the Htgh Court · by 
Article 235 the power of transfer lies with the High 
Court and riot with the appointing authority, namely, 
the Governor .. For identtcal reasons the m~ere fact 
that the appointing authority was the Market 
Committee would pose no bar to the power of the 
Board to transfer such employees when the 
statutory rule expressly confers such a power within 
the parameters of superintendence, discipline and 
control vested in the Board by the parent- Act itself. 

23. In view of the firm finding arrived at above 
that the power to transfer is with in the ambit of 
'control' , it is unnecessary to examine the 
alternative submission. that the same would be 
equally within the ambit of 'discipline' as embodied 
in section 52(2)(xxix). In fairness to the respondents 
it must be notice.d ~h~t it ~as contended plausibly 
that the word .'dtsctplme' tn a ·broad context may 
also include the shifting of an· employee from one 
place to another but, as already noticed·, it is 
unnecessary to conclusively adjudicate on this 

. alternative aspect. It must, therefore, be held that 
even assuming that rule 64(ii)(c) is framed wholly 
under clau.se {xxix) of S!Jb~se.ction (2) of sect ion 52 
the same ts squarely wtthtn tts sweep and it in no 
way transgresses the rule making power thereunder. 

24. Even · putting the case of the writ 
pet!tioners at ·the highest pedestal and as·suming 
entirely for argu.ment sake t.hat rule 64(ii)(c) is not 
co~ered by sectton 52 (2)(xxtx), tt still seems to be 
plat~ that the same would be squarely within the 
amb!t of the g~nerar rule . making power unde·r 
sectton 52(1) . Th.ts expressly empowers the framing 
of rules for carrymg out the purposes of the Act. As 
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is expressly noticed, the provisions of sub-section 
(2) do not in any way make any inroad into the 
generality of this power. Now the larger scheme of 
the Act after the creation of the Board originally by 
Ordinance way back in 1974 and now by Chapter 
IVA of the Act would leave no manner of doubt that 

·it .was constituted to stringently superintend and 
1 control the workings of the Market Committees 
\Under it. Inevitably therefrom flows the power to 
equally cont(ol and superintend . the functionaries 
and employees of the said Market Committees as 
well. What. deserves highlighting herein are the 

. provisions of section 33A(1 ), which are in the terms 
following: · 

"For the purposes of exercising 
superintendence and control over Market 
Committees, and for exercising such other 
powers and performing such functions as are 
conferred or entrusted under this Act, the 
State Government shall , by notification in the 
official Gaz·ette, establish a Board called the 
Bihar Agricultural Marketing Board ." 

It is plain froni its language that the very purpose 
of the creation of the Board is the superintendence 
and control over Market Committees. Mr. Basudeva 
Prasa·d, the learned counsel for the respondent 
Board, therefore , highlighted the larger fact th.at 
under the· Act the Board has now been put at _the 
ape·x of the entire structure with the Market 
Commi_ttees virtually as · its . constituent units · 
operatmg under its superintendence, control and 
directions issued. Tersely the submission plausibly 
was t!lat ever since the creation of the Board the 
whole organisational structure has no.w become 
unitary in e_ssence though perh~ps federal in fC?rm. 
The . ~anag1ng _Committee by v1rtue of the vanous 
prov1s1ons, · delmeated hereinafter, are now wholly 



513 PATNA ·sERIES [VOL. LXIV 

subservient to the Board. Reference in th is context 
was made to section 17 of the Act itself (on which 
much reliance was placed by learned counsel fo r 
the writ petitiC?ners) to point . o.ut that though ~he 
Market Committees were enJomed to · be . bod1es 
corpor.ate they were in no way to f~;mction a~ either 
autonomous or independent bC?dles. Sect1on 1 7~~ 
itself places these bodies as subject to Rules , !3ye-, 
laws and the provisions of this Act. . Now a brrd 's. 
eye view of t.he provisions of the . Act, Rules anc.. 
Bye-laws,· to wh1ch the Market Committees · are 
subservient, would make it manif.est that . far from 
being autonomous or in.dependent .bodies these are. 
now. stringently subordinated to .the apex l;>ody, 
namely, the Board . The succeeding section 18 .with 
regard to the powers and duties of the Market 
Committee subjects them to such directions as the 
Hoard may from time to time issue. Similarly section 
20(1) denudes the Market Committees from 
appointing their principal · executive , namely, the 
Secretary, and vests that power either in· the State 
Government or on the Board on such terms and 
·conditions as may be prescribed by the Rules . 

. . Again with regard to tne appointment of .Eng ineers 
and . other . techni.cal service the powe.r ·of 
apporntment IS not tn the. Market Committee but in 
the Board or the State · Government: As alrea·dy 
stands ·noticed, · sub-section (4) of section 20. 
subjec.ts the power of appointm'~.nt by the .Market 
Committees themselves to sub-sect ions (1), (2) and 
(3) a.nd al.so to Rules . and Bye- laws made under the 
Act. . ~ga1n sub-~ect1on .(5) renders the service 
cond1t1ons . ment1oned there in subject to the 
approval of the State Government or the Board. 
S~ction 20 leaves no manner of doubt that ev.en 
With regard to the employees of the Market 
Committees the stringent control of both their 
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superior and inferior officers is vested either in the 
.Board, or, in the alternative, in the State 
Government. Not only that, all disciplinary action in 

·the nature of ·discharge, removal or dismissal by 
. the Market Committee is subject to appeal to the 
.. Managing Director of the Board by virtue of section 
·. ·2s. The .financial control over the Market 
.\ Committees with regard to the power . to borrow is 
:
1again made subservient to the sanction of the 
i Board by ·sub-section (3) of section 28. Under 
section 33E (3) it is vested in the discretion of' the 
Board to constitute a common cadre of officers and 
other servants for all Market Committees as it may 

· deem fit. Later section 33J · (i) (ii) confers the power 
on the Board to give directions to Market . 
Committees in general or any Market Committee in 
!Jarticular. The power of inspection of the Market 
Committees is evested in the Board which may be 
ex~rcised by . the Mana~ing Direcfor or even ~y 
off1cer authorrsed · by h1m by ~eneral or spec1al 
orders . . Deviating from the senatim order of the 
sections, it des.erves notice that even as regards . 
the · ·power to make bye-laws by the Market 
Committees for their own working, the same is 
again subjected to the previous sanction of the 
Board · or any officer specially empowered - in this 
behalf. Lastly there is the overall revis ional power 
und~r section 38 empowering the Managing 
Director · of the Board, at any time, to call for and 
examine the proceedings of any Market Committee 
and. after· complying with . the procedural 
requirements to pass -such orders as .he thinks fit 
and in the interrgnum to stay the order or decision 
of the Market Committee. lt . is unnecessary to 
advert to th~ statutory rules in this context. The 
aforesaid. provisions make . manifest beyond cavil 

. the ·all pervasive coqtrol - ~f· the Board over the 
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Market Committees which would include their 
functionaries and employees generally, and as has 
been· noticed in the context of certain ·provisions 
specifically as well : It would follow inexerably from 
the above that - the larger -and the broader pu_rpose 
of the Act · which - emerges from all these prov1s1ons 
in the stringent power of superintendence, control 
and discipline vested i.n the Board over th_e Mark~t 
Committees and . the1r employees. Aga1nst th1s ! 
larger vista can it possibly be said that a · rule 1 
exp-ressly conferring the · power of transfer of the 
employees of the Market Committees by the Board 
would go beyond the avowed purpose of the Act 
investing superintendence, control and discipline of 
the Market Committees in the hands , of the Board. 
To my mind the answer is plain that such a power 
would squarely be within the parameters of the 
larger purposes of the Par~nt Act: Therefore, in the 
alternative, rule 64(ii)(c) would be equally within the 
framework of the generality of the power conferred 
by section 52(1) for the framing of the rules. 

. 25. Perhaps , at this very stage it is apt to 
dispel the somewhat baseless apprehensions that the 
conditions of service in one Market Committee were 
radically different 'or onerous from the other. The 
learned counsel for the respondent Board was on firm 
ground in contending that in view of the powers 
conferred on the Board the service conditions of the 
employees of the Market Committees now have a 

. broad uniform_ity if not ~irtual identity . . Consequently 
the, apprehensron of any rrreparable loss by transfer is 

·rather ill-founded . Any individual hardship can of 
course be attended but to say that on such finical 
ground the very stat~tory power to transfer expressly 
conferred, and plarnly salutary for · administrative 
exigencies, would become ultra vires seems to me as 
wholly untenable. · 
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26. To sum up on this aspect, it must be held 
that rvle 64(ii)(c) is no way ultra vires of the parent 

. Act. The answer to the question posed at the very 
outset is rendered in the negative. 

27. rn fairness to the -learned counsel for. the 
petitioners, reference must be made to the 
som~what hypertechnical submission that rule 
64(ii)(c) did not specify the authority who could 
pass the order of transfer from one Committee to 
another. This has only to be noticed and rejected. A 
plain reading of the rule and its penultimate part 
would leave no manner of doubt that specific 
reference is- made to the overall control and 
superintendence of the Board and thereafter the 
power to transfer · from one Committee to another 
within the State is conferred on the Board itself. 
Even otherwise in view of the structural organisation 
under the Act with the Board as the apex body, there 
remains . no . manner of doubt that this power of 
transfer by express conferment or necessary 
im-plication ts vested in the Board itserf. 

28. Adverting now to the Division Bench 
judgment in Krisnna . Kumar Srivastava's case 
(supra), it deserves highlighting that it- did not even 

· remotely consider the focal point of rule 64(ii)(c) 
. therein. As has been noticed already, the learned 
counsel for the writ petitioner.s · Mr. K.D. Chatterjee 
was straightawa·y fair enough to concede that "the 
aforesaid rule is directly attracted to the situation of 
transfer and in the event of its validity there was 
little else to urge against such a power. He had 
frankly stated hts inability -to support the view in 
Krishna Kumar Srivastava's case. However, the 
learned counsel for the respondent Board forcefully 
assailed the ratio thereof on the ground that the 
same was rendered per incuriam and- since notice , 
had n0t been taken of rule 64(ii)(c). which is. the 
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core of the case here, the said judgment could not 
possibly hold the field iri its context. . 

29. In all fairness it must be noticed that .in 
Krishna Kumar Srivastava's case the writ petitioner 
had been promoted to the post of . an accountant of 
the Market Committee and the case squarely set up 
on behalf of the respondent Board was that the post 
of accountant had been placed in a common cadre 
by vrrtue of section 33E (3) and he was, therefore, . 
transferable· on that ground. Consequently the 
matter was considered only within the narrow freld of 
section 33E and on the pornt whether common· cadre 
had in fact been created or the writ petitioner came 
squarely within its ambit. It was in this light that it 

··was held that the respondent . Board had failed to 
establish that . the writ petitioner was appointed in 

. the cadre. which was constituted therein by Annexure 
D, and also on the ground that the writ petitioner 

· had not himself ·opted to remain within the same 
which volition was given to ·him . by the proviso to 
sub-section (4) of section 33E. Viewed in thi~ aspect 
the case of_ Krishna . Kumar Srivastava is in a way 
distinguishable. · . . · · 

30 . . However,· Krishna Kumar S-rivastava's case' · 
was streneously pressed by Mr. Narayan Singh, the 
learned counsel for one of the writ petitioners, for 
urging the proposition that until and unless a common 
cadre is created, there fs no "power in the Board to 
transfer · one empl·oy-ee of the Market Committee to 
another. It was the submission that · rule 64(ii)(c) is to 
be read a~ subservient to~ the provision with . regard to 
the creatror1 of. comm9n cadre . and unless this 
pre-condition is satisfied .no occasion for the exercise . 
of power of transfer can arise. 

. 31. Th"e aforesaid s~bmission appears to me as 
plarnly untenable: There rs no manner of ·doubt · that· 
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· i-f a common cadre is created -then the power of 
transfer would ·be implicit in its creat ion. 
Consequently no independent express conferment of 
power would arise. However, rule 64(i i}(c) in terms 

· confers this power with a wide generality 
irrespective of the cr.eation of the common cadre . 
Consequently the provisions with regard to common 

,cadre and these within rule 64(ii)(c) occupy two 
, distinct and separate fields . In the case of common 
;, cadre under section 33E (3) the power to transfer 

would flow from the said section itself with regard to 
the posts placed in such cadre . However, de h.ors 
the common cadre , in the other field, where there is 
no such common cadre, rule 64(ii)(c) is expressly 
intended to operate. The two fields are thus distinct 

· and the provisions are to be separately applicable tp 
each situation. ·· . · 

32. · Again · It must b·e noticed that the power 
conferred under section 33E (3) is discretionary and 

· not mandatory. The Board ll}ay or may_ not constitut~ 
a common cadre and .when rt does so rt may act as rt 
may deem fit. There is no obligation to create a 
common cadre and it is entirely in the discretion of 
the Board to do so or not . Therefore, if the common 
cadre is not created or the discretion is not 
exercised, could. it be said that despite the avowed 
purposes of 1he Act to ve·st the control in the Board 
anct consequently the power to transfer therein yet 

. the same would not be permissible ? I do not thrnk 
so. Rule 64 (ii)(c) in the form it i.s couched and the 
kind of control which it indicates, confers a general 

· power for the transfer of employees and _i~ not to be· 
cut down or whittled on the p_re-condrtron of the 
existence of .a common cadre. It is equally to - be 
noticed that even the creation of ·the common cadre 

·is not compulsory and the proviso to sub- section 
(4) of section 33E" giv.es the option to an employee 
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to' choose whether he will join the common cadre or 
to remain out of it by giving _notice in writing to the 
State Government. If the . v1ew canvassed by : Mr. 
Narayan Singh were to be accepted, then despite 
rule 64(ii) (c) and even the creation of common cadre 
an employee may still render himself immune to 
transfer by opting out of the same. Again it has to 
be noticed that at best the common cadre is 
visualised only for one or a few classes of 
employees common .to all Committe~s whilst. others 
would remain out of 1t. As stands not1ced earlier, the 
Bench itself only dealt with section 33E (3) and the 
counsel for the Board was somewhat remiss in 
either not relying on rule 64(ii)(c) or to frontally 
focus attention thereon . Consequently Krishna 
Kumar Srivastava's case took no cognizance of a 
different field with regard to cadres which are not . 
common or where the discretion to create a common 
cadre had not at all been exercised. In that field rule 
64(ii)(c) is pointedly one applicable and would 

-squarely operate and indeed was so intended. 
33. With the greatest respect if Krishna Kumar 

Srivastava's case is projected as a warrant for the 
proposition that there is no power ·in the Board to 
transfer an employee from one Market Committee to 
another unless a common cadre is created and 'the 
employee is within the same then it does not lay 
down the law correctly with regard to rule S4(i i)(c) . 
and the same has to be overruled. , · 

34. In the light of the above the basic 
challenge to the order of transfer on behalf of writ 
petitioner Dhirendra Kumar Akela has to be rejected 
and the writ petition being CWJC No . 884 of 1983 is 
dismissed but without any order. as to costs . 

. _35. No distinguishing feature could be pointed 
out w1th regard to CWJC No. 766 of 1984 (Brahmdeo 
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Prasad v. The Bihar State Agriculture Marketing 
Board and others) which must also fail for identical 
reasons and is hereby dismissed but without any 
order as to costs. 

36. Learned counsel for the writ petitioner in 
CWJC No. 3176 of 1983 had faintly attempted to 
draw a distinction which seems to me as one not 
making any difference. It was sought to be pointed 

· out that there was initial reluctance on the part of 
the transferee · committee to accept the service of 
the · writ petitioner in the wake of the order of 
transfer on the ground of some alleged economic 
position of the Market Committee. In my view this is 
a matter extraneuous to the issue. The power to 
transfer is not made dependent on the volition of 
either the Market Committee where the employee is 
serving or the Market Committee where he is 
directed to serve. If, as has been held, the Board 
has··the power to transfer under rule 64(ii)(c), the 
same is in no way whittled down or affected by anx 
such considerations . This writ petition must also fall 
and is hereby dismissed but without any order as to 
costs. · · 

S.Sarwar Ali, J. 
B. P. Jha., J : , 
S.P.J. . 

I agree. 
I agree. 

Applications dismissed. 



521 P'ATNA .SERIES 

CIVIL WRIT JURISDICTION 

1984/September, 14. 

Be1ore s.s. Sandhawalia, C.J .. and 

s. Ali Ahmacl, J. 

Ho~el Mangalam an.d Ors. * 

v. 

The State of Bihar & Others. 

[VOL. LXIV 

Cinemas (Regulation) Act," 1954 (Bihar Act XV 
of 1954) sections 2(b), 3, 4 and 5- exhibition of 
films through a Video Cassette · Recorder on a 
television screen- whether comes within the ambit 
of definition of 'cinematograph.' und.er section 
* Civil Writ Jurisdiction Case Nos. 13, 2709, 2914, 2991 ~ 2997, 

. 511,3004, . 3003 of 1984 and 4861 of 1983. In the" matter of 
applications under Articles 226 .and 227 of the Constitution 
of lnd.ia. ·. • . · 
CWJC No. 2709 OF 1984- Mls. Coffee House .. . Pet·itioner · · · 
CWJC No. 2914 of 1984- Devraj Narain .. . Petitioner 
CWJC No. 2991 . of 1984 - M/s. Chandan Restaurant .. 
Petitioner 
CWJC No. 2992 of 1984 - M/s Chandra Lok Restaurant .. 
Petitioner · 
CWJC No. 511 of 1984 - M/s Rajani Gandha Restaurant .. 
Petitioner 
CWJC No.· 3004 of 1984 - Manoj Ku·mar .. Petitioner 
CWJC No. 3003 of 1984 - Shivji Singh .. Petitioner • 
CWJC No. 4861 of 1 ~83 - M/s Mamta Restaurant .. Petitioner. 

/ 
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2(b) ._whether subject to the licensing provisions of 
· s.ections 3,4 and 5- securing of commercial licence 
under the Indian Telegraphs Act, whether 
sufficient- exhibition of a film through Video 
Cassette . Record· in the the privacy of · a 

. home- whether subject to licensing under the Bihar 
Cinemas (Regulation) Act, 1954. . 

A· purposeful schematic interpretation should 
be given to· the Bihar Cinemas (Regulation) Act 1954 
and the issue of interpretation bere is one of merely 
ironing out the creases and not changing the very 

· fabric of the statute. As such, the issue of exhibition 
through a Video Cas_sette Recorder cannot . be 
con·sidered to be one of casus omissus in the 
statute and there is no question of supplying it by a 
process of strained interpretation. · 

Held, therefore, that the con~ention on the rule 
of casus omissus must fail and that the exhibition of 
films· through a. Video Caseette Recorder on a 
television screen would come within the ambit of the 
definition of 'cinematograph'· ·under section 2(b) of 
the Bihar Cinemas (Regulation) Act, 1954 and is 
consequently subject to the licensi.ng provisions of 
sections 3, 4 and 5 thereof. . • 
. Senior . Electric Inspector v.' Laxminara,yan 
Chopra (1) - relied on. · · 

· Held, furthe·r, that the commercial licence for 
the television set . and Video Cassette· · Recorder 
under the _Indian Telegraphs Act merely permits their 

· use for 'receiving programmes and messages 
transmitted for genera · reception'. The licence does 
not permit the use of Video Cassette Recorder and 
television tor playing pre-recorded cassettes of 
_movies. When a Video Cassette Recorder is coupled 

(1) (1962) AIR (SC) 159 at p. 163. 
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with a television screen it becomes on independent 
set and apparatus for representation of 
movie/picture/or series of p ictu res . As such it would· 
not outside the licensing provisions of the Bihar 

· Cinemas (Regulations) Act; 1954. - . · 
Held, also, that the exhibition of a film through 

. Video Cassette Recorder in the privacy of a home 
would not subject it to licensing under the Bihar 
Cinemas (Regulation) Act, 1954. What section 3 of 
the Act requires to be licensed is an exhibit ion by 
means of cinematograph in :a place . The wore 
'exhibition' would obviously mean a public disp lay 
which presupposes a place where it has the r ight of 
ingress and egress. Strictly a private home hardly 
equates to that requirement . . · . . · 

Restaurant Lee and Others v. State ·of Madhya 
Pradesh and Oth~rs (1) - r~lied on. · 

Applications by the petitioners . _ · 
The facts of the cases material to this report 

are set out in the judgment of S.S.Sandhawalia , .C .J . 
M/s Balbhadra Prasad Singh, B.P. Rajgarhia 

Pawan Kumar, N.K. Agrawal,- Nawal Kishore Sharma' 
Nalini Kant Prasad Singh, Bankey Singh and Yugai 
Kishore for the Petitioners. · 

Mr. Ram Balak Mahto, . Addi.tional Advocate 
General, With Mr. Mahesh Prasad No. Ill, J.C. to 
Add/. A.G. in ;CWJC Nos. 13 and ? 11 of 1984 for the 
Respondents . · . . 

Mr. Ramanand Kumar, S.C./I, with Mr. Satish 
Chandra Jha , J.C. to S.C. II , in CWJC No. 2914 of 
1984 for the Respondents. ·. 

Mr. · K .N. Kesnav, G.P. No. · 4, wi th Mr. Gopal 
Krishna Prasad, J.C. in CWJC Nos . 3004 and 3003 of 
.1984 for the Respondents 

(1) (1983) AIR (Madh~a Pradesh) 146. 
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· . · Mr. · Kamlapati Singh, G.P. No. 5 with Mr. 
lshwari Singh, J.C. jn CWJC No. 4861 of 1983 for 
the Respondents . 

S.S.Sandhawalia, C.J. Would the exhibition of 
films through a Video Cassette Recorder on a 
television screen come within the ambit of the 
definition of ' cinematograph' under section 2(b) of 
the Bihar Cinema (Regulation) Act , 1954 and is 
consequently subject to the licensing provisions of 
sections 3, 4 and 5 thereof is the focal point in this 
set of nine connected writ cases . . 

2 . Admittedly the common matrix of facts may 
be noticed with relative brevity from Hotel Mangalam 
v. State bf Bihar and others (CWJC No. 13 of 1984) . 
The petitioner is operating a hotel-cum- restaurant 
in the n;:1me and style of Hotel Mangalam in which he 
has installed a Video Cassette Recorder (hereinafter 
referred to as "V.C.R.") for the entertainment of his 
customers and it is averred that this is do.ne without 
charging anything specifically therefor. However, 
somewhat suddenly the officer-in-charge of the 
police station having jurisdiction over the area came 
to the hotel premises and directed its propri~tor to 

.stop the exhibition of films through the V.C.R. fai ling 
wbich stringent lega~ action would be initiated 
against him. On .furtner enquiry it transp ired that the 
Subdivisional . Oficer had issued instructions that no 
video shows were to be pe'rmitted in Jhanjharpur 
Bazar. It is then averred that the petit ioner being a 
law abiding citizen had stopped the exhibition on the 
verbal orders of the police authorities. How_ever, in 
assailin~ the authorities for the issuan_ce of such 
orders , Jt is the stand of the writ petitioner that the 
exhibition of films ·through !h~ V.C.R . on a. t~l_evision 
set does not come w1thm . the defmJtJon of 
'cinematograph' and consequently the same is not 
at all covered by . the Bihar Cinemas (Regulation) 
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Act 1954 (hereinaft!:H referred to as "the ',1\ct"). It is 
pleaded that the Act is only applicable to public 
cinema halls and has nothing to· do wi·~h the 
operation of the V.C.Rs., ~hie~ are commonly used 
in restaurants , hotels and 1n pr~vat~ houses. ,. 

3. The .common ·stand taken on· behalf of .the ( 
respondent State. is that the V.C .R. i~ a.n ·appara!us 
which comes farrly and squarely wrthrn the wrde. 
ranging definition of 'cihematograpn' as laid down in 
section 2(b) and consequently the exhibition of films 
straightway attracts the li~ensing provisions . of 
section 3, 4 and 5 of the Act and Bihar Cinemas 
(Regulation) Rules·, 1974, framed under the Act. · · · 

4. Now a stone-wall of. recerit precedents 
against them directly in Restaurant Lee and others v. 
State of Madhya Pradesh and- others (1); 

'Dineshkumar Hanumaoprasad ·Tiwari v. .State of 
Maharashtra(2) and Civil Writ Petition No. 2419 of 
1983 of the . Delhi High Court (against. which s. L. P. 
No. 2767 of 1984 stands dismissed in limine on the 
1st ·of March, . 1984), and by · way of analogy in 
Prakash Chand Anand, Mandi and others v. State of 
Himachal Pradesh (3) and M/s. G.ueta Enterprises and 
others· v. State of U.P. (4) have rendered the learned 
counsel for the writ petitroners to s.o.mewhat lukeworm 
in pressing their basrc stand that the exhibition of-films 
through V.C.R. is beyond the scope of the definition of 
'cinematograph' ._ It, therefore, sufficie ·to briefly repel 
the half-hear~ed submissions raised on behalf of the 
writ petitioners rather than to traverse all over again 
the well-trodden ground in the · authorities noticed 
above. 

(1) (.1983) AIR (¥P)' .146 
· (2) (1984) AIR (Born.-) 34 , 
(3) (1984) AIR (HP) 47 
(4) (19B3) ALR (SC) 1098. 
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· · 5 . Now the solitery argument raised by ·Mr. 
Balbhadra Prasad Singh (apparently in view of host 
of · contrary . precedents), who spearheaded th e 
somewhat blunted challenge on behalf of the. writ 
petitioners, Wf!S that the issue of exhibition through 
V.C. R. was in essence· one of casus om issus in tfl e 

. statute and this coul.d not be supplied mere ly by a 
proce?s of straine.d interpretation. Tt'te stand wo. ;; 
that in the original Cinematograph Act of 1918 and 
its substitution by the later Cinematograph Act of 
·1952 and later by other State Acts including Bihar 

- Cinemas (Regulation) Act 1954 the very concept of 
an exhibition of films through V.C.R. · was not 
visualised and consequently could not have been 
intended to be provided for. The submission was 
that the Legislature could not · intend to licence 
somethin·g which they did not imagine . Our attention 
was sougnt to ·be drawn to rule 3 of Bihar Cinemas 
(Regulatton) Rules, 1974 (hereinafter called 'the 
Rules'), whtch provides the procedure for the grant 
of permission . for constructing a permanent c inema 
house f.~H the purpose of license and Appendix A 
thereto requiring the necessary particulars therefo(,. 
for highli~hting the stand that by the very nature of 

·t~ings thts can , apply to regular . and permane n~ 
ctnema houses and not to the mtnuscule use or 
V.C. Rs. in a small hotel or restaurant . A simiiar 
submission was ·raised on the basis of rule · 4 
providing restriction in regard to the location of the 
cinema house and in particular s.ub-rule (c) thereof 
requiring space for parking_ of cars etc ., which 
according to the learned counsel was whol ly 
incongruous in the context of exhibition of films 
through V.C.R. On these premises the .ultimate 
submtssion was that the Act cannot be extended to 
meet a case for which pro'vision had clearly not been 
made therein . Reliance was pl~ced on In re The 
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Regulation and Control . of Aeronautics i'! . Canada 
54(1). . . . ' 
· 6. · The submission · r aforesaid · ·brings 

considerable credit to -the ingenuity of the learned 
· counsel but is nevertheless untenable. The learned 
Additional Advocate General Mr. R. B. Mahto for the 
responde-nts rightly hi9hlighted the fact that it was · 
neither mandatory nor mevitable that each and every 
provision for licensing a permanent · cinema house 
would be ·made applicable for the gurpose · of 
licensing exhibition of films t~rough V. ~.R. It was 
pointed out that the Regulattons provtde for the 
~rant of temporary licenses· and ·also ef the l.icensing 
tn temporary buildings etc., which would not require . 
the stringent provisions for a . permanent cinema 
house having a regular licence and housed in. a 
permanent building as defined .in rule 2(v) of the 
Rules. ReliaAce .was also rightly placed on section· 
10 which vests the power in the State Government to · 
exempt any cinematographi9 exhibition from any of 
the provisions of the Act or the Rules made 

. thereunder. Equally it deserves notice that even in 
the· judgment In re The Regulation and Contr.ol of 
Aeronautics in Canada (supra) relied upon by the· 
le·arned counsel for the writ petitioners tt seems to 
have been held by . a process of. · extended 
interpretation that serial navigation was within · the 
ambit of the British North America Act which was : 
enacted in 1867 and this could hardly be vis:ualised 
at that stage·. The contention on the rule of. casus 
omissus, therefore, must fail.. .. 

7. Apart from the ' above, I am ·unable to agree 
with the learned counsel for the petitioners -that a 
purposeful schematic interpretation should not be 
given to the Act. On is reminded of the oft quoted 

(1) (1932) App .. Cases 54. 



VOL. LXIV] THE INDIAN' LAW REPORTS 528 , 

words of Denning, L.J., in Seaford Court Estate I:. d. 
Asher (1): . • 

· •A judge, · believing himself to be fettered 
by the suppo~ed rule that he must look to the 
language and nothing else, laments that the 

· draftsmen have not provided for this or that or 
have been QUilty of some or other ambiguity. It 
would certatnly save the judges trouble if Acts 
of Parliament were drafted with divine 
prescience and perfect clarity. In the absence 
of it, when a defect appears a judge cannot 
simply fold his hands .and . blame the draftsmen. 
He must set to work on the constructive task 
of finding the intention of Parliament, and he 
must do this not only from the language of the 
statute, but also from a consideration of the 
social conditions which gave rise to it, and of 
the mischief which it was passed to remedy •. 
and then he must s·upplement the written 
words so as to give 'force and life '· to the 
intention · of the legislature. That . was clearly 
laid down by the resolution of the judges in 
Heydon's· case [(1584) 3 Co. Rep. 7a], and it is 
the . safest- guide today. Good practical advice 
on the subject was given .about the same time 
by Plowden· in his second volume Eyston. v. 
Studd [(1574). 2 Plowden, 465] . Put into 
homely metaphor it is thus: A judge should ask 
himself the question: •If the · makers of the Act 
had themselves come across this ruck in the 
texture of it, how would they have straightened 
it out ? He must then do as ·they ·w.ould ·have 
done:· ·A judge ~ must not alter the material of 
w.hich it is woven: but he can and should iron 
out the creases ." 

(1)· (1949) 2 K. B. 481. . 



529 . PATNA SERIES [VOL·. LX~V 
. . 

1 am inclined to take the view that the issue of 
interpretation her is one of merely ironing out the 
creases and not changing the very fabrrc of the 
statute. However, a more · direct and categoric 
answer to the contention of the learned counsel is 
provided by the authoritative decision in · Senior 
Electric Inspector v. Laxminarayan Chopra (1): . 
"But in · a modern progressive society it wou·ld' IDe 
unreasonable to confine the intention · of a­
Legislature to the meaning attributable to the· word 
used at the time . the law was made, for a modern 
!-egislature. making laws to govern a society which 
1s fast movmg must be presumed· to be aware of an 
enlarged meaning the same con.cept might attract 

·with the march of time an·d with the resolution.ary 
changes · brought about in . social, economic; 
political and scientific and other fields . of human 

.. activity." , 
The primary s·ubmission on behalf of the. writ 
petitioners must, therefore, be. repelled . . 

8 . _Mr. Raj~arhia, th.e learne~ counsel for ·one of 
the · wrrt pet1t1oners , has ra1sed the ancillary 
sqbmission that since the writ petitioner in CWJC . 
n o. 4861 of 1983 had secured ·commercial licenses 
~or its television set · and Video Cassette Recorder 
under the Indian Telegraphs Act it would be exempt 
or· outside the licensing provisions of th.e Act and 1n 
any case there was a frontal · conflict between the 

. two statutes. . 
9. The aforesaid submission can'not be better 

answered than in . the words of G. P.Singh C.J .. 
speaking .for the .Division Ben.ch, in Restaurant Lee ·.S 
case (supra) : " 

"The learned counsel for the . petitioners 
(1) (1962) AIR (SC) 159 at 163. 
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laid stress that the petitioners held commercial 
licences for the VCRs· installed in their 
restaurants which entitle them to use these 
sets for purposes of exhibiting motion pictures · 
on pre;-recorded cassettes. This argument is 
also devoid of any substance. The commercial 
licence merely permits the use of VCR and TV. · 
in business premises 'for receiving 
programmes and messages transmitted .for 
general reception' . . The licence does not 
permit . the use of VCR and TV for playing 
pre-recorded cassettes of movies. As already 
seen such a use of these appliances is outside 
the Central Acts and the rules made · 
thereunder. It was also argued that on a matter 
covered by the Central Acts the State Act 
cannot operate. This argument which pr-oceeds 
on the basis of tbe doctrine of occufied field 
has no application here •. The Centra Acts do 
not cover the topic of licensing of VCR and TV 
for ·exhibiting motion pictures from pre­
recorded cassettes nor do they cover the topic 
of licensing of places where such an activity is 
carried on. The State Act viz., the Madhya 
Pradesh Cinema (Regulation) Act which covers 
licensing of such pfaces · thus operates in a 
field wh1ch is unoccupied by ·the Central Acts." 

·. · 1,0. It was then· said . with some· superficial 
plausibility that if the stand of the respondent Stata 

. were to be accepted then every television set 
simpliciter would also come within the somewhat 
widely couched definition of ' cinematograph' and 
thus require licensing _un~er the Act. In thi.s . context 
what · deserves not1ce 1s that a telev1s1on set . 
simpliciter cannot by itself exhibit a film or repre·sent 
moving pictures or series of pictures. It only reflects 
or receives what is broadcast elsewhere. The source 

. . 
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exhibition is the station and when the same is not 
broadcasting th.e television recf;3iver cannot. exhibit 
anything. However, when a VCR IS coupled w1th a TV 
screen it becomes an independent set and 
appar·atus for · representation of movie picture . or . 
series of pictures. ·This aspect of th.e matter has also 
been adequately . considered with· and dealt in 
Restaurant Lee's (supra) with ·which reasoning I 
would entirely agree. It, therefore, suffices to briefly 
quote the followmg ·observation therefrom: · . · 

· "The Telegraph Act and the Wireless. 
Telegraphy Act amongst other deal . with 
transmission and reception · of ·radio and rV 
broadcasts. A VCR is not an . apparatus . for 
transmission of broadcasts. It can be used 
when fitted with RF tuner sections and/or 
men itors· . for reception of · broadcast 

, programmes, and therefore, such VCRs need. 
broadcast receiver . licence. · Neither the 
Telegraph Act nor the Wireless Telegraphy Act 
cover a.VCR when it is merely used for playing 
back pre-recorded tapes on the TV screen. In 
these petitions we are not concerned with the 
use made of VCR and TV . sets as receivers of 
broadcast from TV stations. Indeed, most of 
the petitioners have their restaurants at places 
which are not covered by any television station 
for in · our State we have television stations 
only . at Raipur, Bhopal ·and Indore. In these 

.. . pet1t1ons we ar.e only concerned with .the use 
· made of VCR and TV sets for playing back· 

. pre-recorded · cassettes of movies. Such a use 
of thes.e appliances is not . covered by the 
aforesatd two Centrctl .Acts .and the learned 
counsel is not right in his. submission that the 
entire field in relation to VCRs and TVs : is 
covered by those Acts." 
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11. Lastly another supposed anomaly allegedly 

resulting from the respondents ' stand was that this 
would render even the exhibition of a film through 
VCR in . the privacy of a home also subject to 
licensing which would hardly be the intent of th-e 
Legislature. This submission has· only to be noticed 
ana rejected . · What section3 of the Act requires to 
be licensed is ·an exhibition by means of 
cinematograph in a place. The word 'exhibition' 
would obviously mean· a public display wh ich 
presupposes a place where it has the right of 
mgr!3SS and egress. Strictly a private home hardly 

· equates to that requirement~ Herein . again the 
observation in Restaurant Lee's case ·(supra) is· 
equally pertinent : · · 

••. • ~ 11 Section 3, as· already seen, prohibits the 
exhibition by means of a cinematograph 
elsewhere than in a place licensed under the 
Act. A 'place' is defined· by section 2(b) · to 
include · a house, building etc. The restaurants 
.of the petitioners come within the definition of 
. 'place'. One of the .meanings of 'exhibit ' is 'to 
show publicly for the purpose of amusement or 
instruction' . '.Exhibition' mean~ a · public 
display, i.e· . . a display to · which public is 
admitted .· [See Oxford English Dictionary, Vol. 
Ill. pages 408-409 and the Random House 
DictiOAary. Unabridge(:t Edition, page 499] . It in 
this sense that the word 'exhibition' as used in 
section 3 has to be underhas to be 
understood. For example if a VCR is used for 
playing a pre-recorded cassette of a movie in 
one's own residence and the show is restricted 
to the family members o·r friends and the public 
is not . admitted the show will not be an 
exhibition . coming within the prohibition of 
section 3 . .The petitioners, however, show the 
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movies with the help of VCR and TV sets ·in 
their restaurants where public is admitted. This 
clearly amounts to exhibition by means of a. 
cinematograp~ bringing the ac.tiyity within the ~ 
ban of sect1on 3. The pet1t1oners cannot · 
indulge into this activity unless they obtain a 
licence for their restaurants under the Act. ~· 

It was very fairly conceded at" the Bar that ·there 
was no precedent in support ·of the view canvassed 
on ·behalf of the writ petitioners and the weight of 
the precedents was wholly on the other side Without 

. · exception . No meaningful challenge could either be 
· raised to the decisions referred to above nor any 

convincing attempt was made to distinguish the 
·same. . ~ · . , 

12. Learned counsel for the parties were 
agreed that since the issues of · fact and law are 
common , this judgment would ·govern all of them. 

13. As the representative submission sought to 
be raised on b~half of the writ petitioners fail, all the 
writ petitions are hereby. dismissed. · In the 
circumstances there will be no order as to costs. 

· '-· S.Aii Ahmad , J., · 1 agree. 
S.P.J. Petitions dismissed. 
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CIVIL WRIT JURISDICTION 

1984/September, 28. 

Before Harl Lal Agrawal and 
Yadunath. Sharan Singh, JJ. 

Jang Bahadur Singh.* 

v . 
. , 

Baidyanath. Prasad & Ors. 

Bihar Money Lenders Act, 1974 (Act XXII of . 
. 1975), section 12-scope and applicability of-non 
obstante clause in · section 12- defect 
of- anomalous mortgage coupled with delivery of 
possession- mort age bond containing personal · 
covenant- protection under section f2, whether 
available. to the mortgagor. · . , . · . . 

· . · · ·The effect of the non obstante .. clause in , 
section 12 is . a clear indication of the legislative 
intent that it has to be given an overriding effect' 
over all other existing laws. The ·makers of the law 
have clearly intended that if. the mortgagee has 
remained in possession of the land and enjoyed the 
usufruct thereof, then the mortgage bond shall be 
earned to . be fully satisfied out of the usufruct and 
the mortgage shall be deemed to have been wholly 
redeemed and on . expiry of the period of 7 years 
* Civil Writ Jurisdiction Case Nos. 225 and 226 of 1979. In the 

matter of applications under Articles 226 and 227 of the 
Constitution of India. · 
Mosst. Ram Sakhi Oevi and ors ... Respondents in CWJC No. 
226/79 . 
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·from the date of executi~ri . of the mortgage pon.d in 
respect of such land the mortgagor shall b~ entitled 
to recover possession in the manner frescnbed. The 
crux of the matter is the enjoyment o the usufruct of 
the mortgaged land for the purpose of invoking this 
.beneficient provision in favour of ~he mortgagor and 
if that is established then simply an account of ttle 
fact that the mortgage bond includes certain other 
matters and stipulations .and thereby it having been 
classified ·as an anoma.lous mortgage the protection 
provided under section 12 ·to the mortgagor cannot 
be taken away. . : · . · . · · . 

. · ·. Held, therefore, ·that the. executive · authodties 
in the instant cases have taken an erroneous view of 
the matter and. have committed· an. apparent error of 

_law. Th~ dues '"·respect ofthe usfructu~ry mortgage 
bonds 1n · quest1on must be · deemed to have been 
fully satisfied and t~e mortga.ge bond fully redeemed 
and the mortgagor 1s accor_d1ngly entitled to recover 

·possession of the mortgaged lands in the prescribed 
manna~ . . · · 

·. · Sushi/ Kumar Singh v. · Brij Mohan Singh (t) -· -
relied on. · . . · · . . . . :-

. . Application ·~under Articles 226 and 227 of the 
Constitution of India.· .. . . . . · · . 
. The facts of the cases material· to this ~aport 
are set out in the judgment of Hari Lal. Agrawal, J. . 

. · Mr. P.K. Joshi .fo-r th_e petitioners ·in both the 
cases. . · . · · 

Mr. . R~fendra · Kishore .Pra·sad · for · · the 
respondents m both ·the cases. . · . . 

: ·Hari Lal Agrawal, J . - Both these cases have 
been heard together: as common questions of fact 

~1) {1981) AIR (~at . ) _ 172. 
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and law arise in them and" they are being disposed 
of herewith: The petitioner in both the cases is the 
same and the question arising therein is as to 
whether an anomalous mortgage in which delivery of 
possession of the mortgaged property has been 

, g.iven to the mortgagee but with a personal covenant 
of repayment of the mortgage money, can be 
.covered under . section 12 of the Binar Money 
·Lenders Act. 

2. The facts, briefly stated, are· that . the 
. petitioner had . borrow eo As. 12,000/- . from 

. respondent · no. ·1 under two. mortgage bonds of As : 
6,000/- in each · case, ; on the basis of certain 

. ag·ricultural lands. From the recitals made in the 
mortgage bonds, it · is clear that. the mortgagees 

· were given possession of the mortgaged properties 
·and tney were to remain in cultivating possession 
thereof until the mortgage bonds were redeemed . 

. The . mortgagees were also saddled with the liability 
to pay the rent of the land and a period of five years . 
was fixed in ; the document besides a personal 
covenant that in case . the mortgagees suffered any 
loss on account. of the defect of t1tle, then they wHI 
be entitled to recover the dues from the person or 
property of the petitioner. · . · 

3 .- On coming into force of the Bihar Money · 
Lenders . Act, 197"4, the petitioner made applications 
in the year 1978 under section 12 of the said · Act 
before the Anchal Adhikari Ramgarhwa (respondent 
no. 2) for redemption of the mortgage as the period 

. of .7 years stipulated ·in section 12 of the r~demption 
:. of mortgage ·bond had already exp1red . He · 

accordingly prayed for recovery of possession of the 
mortgaged lands from respondent no. 1 of the 
respect1ve cases. · The Anchal Adhikari by his order · 
(Annexure 2) as well as the Deputy Collector, Land 
Aeforms, by his. order (Annexure 3) . on .appeal held 
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that the nature · of the documents being not purely 
. usufructuary mortgage bond, the petitione_r .was not 

entitled to the benefits · of the. prov1s1ons : of ·· 
automatic redemption after the. exp1ry of the l?enod 
of 7 years provided under sect1on 12. In comrng to __ 
this conclusion they have · referred to the personal 
covenant already stated earli~r. and the five years 
period mentioned in the · mortgage ponds . . And on 
reference to various authorities fhey have . come to 
the conclusion that the nature of the transaction 
being anomalous mortgage, the petitioner had no 
right of relief under the above provisions of the Act. 

4. In the counter-affidavit it has not been 
disputed that the petitioner · had ·delivered 
possession. of th~ mortgaged property to the 
mortgagees and that they hav_e been·. enJoying the 
usufruct of the land. In my considered opinion, the 
effect of the non obstan-te clause in section 12 is a 
clear indication of the legislative intent that it has to 
be given an overriding effect over all other existing 
laws. The makers of ·the law have clearly . intended 
that if the mortgagee has remained in possession of 
the land and enjoyed the usufruct the.reof, then the 
mortgage bond shall be deemed to b"S fully satisfied 

. aut of the usutruct and the mortgate shall be 
deemed to have been viholly redemed and on expiry 
of the period of· 7 year~ from the date of execution 
.of the mortgage bond 1n respect · of .such land the 
mortgagor shall be ~n.titled to recover possession in 
the manner prescrrbed. The crux of the matter . 
therefore, is the en}oyment of the usufruct of the ,. 
mortg.aged . land. f~H t~e purpose of invokin'g this 
bene!1c1ent prav1~1on 1n · f~vour of the mortgaQors 
a!'ld 1f that fact IS . established, .then, ·in my v1ew 
Simply On account · Of the fact that the mort a e 
bond includes ~ertain .other matters and stipula~o~s 

-and thereby 1t havrng been classified as an 
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anomalous mortgage, the protection provided und,er 
· section 12 to the. mortgator .cannot be taken away. I 
may take support for . this view from the case of 
Sushi/ Kumar Singh v. Brij Mohan Singh (AIR 1981 

- Patna 172). In that view of the matter, the Executive 
authorities have taken an erroneous view of the 
matrer and have committed an apparent error of law. , 
It has, therefore, to be held that all the dues in 
respect of the usufructuary . mortgage bonds in 

:question must be deemed to ·have been fully 
satisfied ·and the mortgage bonds fully redeemed. 
The petitioner is ·accordmgly entitled to recover 
posses·sion of the mortgaged lands in the prescribed 
.manner. ·, .... 

5. In the result, both the applications are 
allowed. Since the respondent no. 1 of each of the 
cases have remained for several years in possession 
of the mortgaged property, to which otherwise they 
were not so entitled, I · shall award costs to the 
petitioner in both the cases to offset the said loss to 
some extent. Hearing fee is accordingly assessed at 
As. 250/- in each case. . · 

Yadunath Sharan Singh, ··J. I agree. 
· M.K.C. Applications allowed . 
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CIVIL· WRIT JURISDITION · 

1"98~/December, 13. 
' . 

[VOL. LXIV 

Before Blrendra Prasad Sl_nha,·-J. 

Rajnath Jha. * 

v. 

The State of Bihar through the·Dep·uty 
Commissi~ner, Santhal Pargana & ors.,. 

'· · Bihar Public _: Lan.d · Encroachment Act; -1956 
~Act XV of 1956). section-2(1) and 11(1)(11)-word 
Collector'-meanin~ of-section . . t1(1)(ii)-

provlslons of-Additional Collector authonsed to 
discharge all functions of the Collector of a district, 
whether can hear appeal against an order passed 
by "Deputy Collector Land Reforms.. . . : . . 

The Collector means the Co"llector of the . 
district and any officer empowered by the State 
Gover.nment to · discharge all or any of the functions 
of the collector. under this Act. Section 11 (1 J(ii) 
provides that if an order is passed by · any off1cer 
other than. the ·collect_or of the district the appeal will 
lie to the collector: .· If a collector mean$ also an. 
Additional Collector and more so if an Additional 
Collector has bee·n authorised to discharge all the 
functions of the CC!II.ector of a district. there is no 
reason why an Add1t1onal . Col!ector or an Additional 

* Civil Writ Jurisdiction Case No. 1321 of 1980. In the matter 
of an ·application under Articles 226 and 227 of the 
Constitution of India. 
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. Deputy Commissione·r ca.nnot hear an appeal against 
an . ·order passep by · the. Deputy Collector Land 
Reforms. · · · · · 

· Held, therefore; . that . •n the instant case the 
Additional Deputy Commissioner was competent to 
hear the appeal. . · · . · . · 

Application· under· ·Articles· 226 ·and 227 of the 
Constitu.tion· of India. · . : · . . 

. The facts of the ·case. material to this report are 
set out in the judgment of Birendr~ Prasad Sinha, J. 
. M/s·. G.Sanyaf, Ganpati Trivedi, Ashok Kumar 

Sinha No. 4 & Mathura Dhish Pandeya for the 
petitioner · .. · · · . 

· · M/s. J.N. Pandey, G.P. · 1/. and Ram Krishna 
Singh, J.C. to G.P. V. · · . 

. Birendra Prasad ·. Sinha, J. In this writ 
application the petitioner has cliallenged the orders 
contained in Annexure 3 .and 4. A- proceeding under 
the Bihar Public Land Encroachment Act (hereinafter 
referred to .·as 'the Act') was initiated against the 
petitioner and by an or.der dated 10.2.1976 the 
Deputy Collector land Reform directed the petitioner 
to vacate the encroachment by 1.3.1976. Against 
that order he filed an appeal, which was registered 
as Case No. 182 of 1977-78. Tt"!e Additional Deputy 
Commissioner, who heard the appeal dismissed the 
same on 8.2.1980/9.2.1980. These two orders are 
contained in Anil.exures 3 and 4. 

. . 2 . Learned counsel appearing on behalf of the 
Qetitioner has . submitted that the Additional Deputy 
Commissioner had no jurisdiction to hear and decide 
the appeal and, therefore, the ap·pellate order 
contained in Annexure-4 is without junsdiction : . 

3. An appeal against an. order under sections 
6 .• 7 and 8 can be filed under section 11 of the Act. 
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If such an order is passed by ·any officer other than 
th·e Collector of the district then the appeal lies to 
the Collector of the ·district or to any. officer 
speciallY. empowered 'by the State Government by 
the notification under section 11 of the Act. It . is 
contended by learned counsel for the petitioner that 
a general notification empowering , the Additional 
·conectors to discharge all or any of the functions of 
the Collector is not sufficient. For the. purpose of 
hearing an appeal, according to learn.ed counsel, a 
notification, as contemplated .in sect1on 11 of the,, 
Act, has to be made. . 

4. The definition of Collector is given in section 
· 2(1) of the Act. The Collector means the Collector of 
the district and any officer empowered by the State 
Government to discharge .all or any .of the functions 
of the collector under this Act. It appears. that all 
Subdivisional Officers and Additional Collectors 
within a district were empowered by the · State 
Government to discharge all or any of the functions 
of the Collector under this Act by a notification in· 
the official gazette. Section 11 (1 ){1i) provides that if 
an order is passed by any officer other than the 
Collector of tt)e district the appeal will lie to the 
Collector. If a collector means also an Additional 
Collector. and more so if an Additional Collector has 
been authorised to discharge all the functions of the 
Collector of a district there· is no reason why an 
Additional Collector or an Additional • Deputy 
Commissioner cannot hear an appeal . against an 
order passed by the Deputy Collector Land Reforms. 
,The· learned Additional Deputy Commissioner has 
noted, as, stated in the impugned . order that · the 
Additional Deputy ~or:nmissioner has same power of 
the £?eputy CO!'Tlrl)ISSI~ner and th~r~ were specific 
ment1ons of th1s m th1s m the ong1nal notification 
appointing an Additional Deputy Commissioner. 1 do 
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not see any substance in the arguments of the 
learned counsel. The Additional Deputy 
Commissioner was competent to hear the appear. 
No other point has been raised before me in support 

-.of the application. I do not see any reason to 
interfere w1th the impugned orders. 

5. The appHcation, therefo·re, fails and is 
dismissed but Without costs. , 

M.K.C. Application dismissed. 
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MISCE.LLANEOUS CRIMINAL 

1984'!November, 13: 

[VOL. LXIV 

Before S.S.Sandhawalia, C.J. and 
Nazir Ahmad, J. · 

·Nageshwar Sahai. * 

. v: 

The State of Bihar. ·· 

Code of Criminal Procedure, 1973 (Centrai Act 
No. II of 1974) sections 161(3), 207 and 173(8)­
sectiO[l 173(8)':..._ statem~nts repo_rded by f?ep'!tY 
Supenntendent of Poltce (Crtmrnal lnvesttgatton 
Department} under direction of State Government, = 

whether further · statement,..:.whether statement. 
recorded under . section 161 (3)- section 207-

· accused, whether entitled to get copies of statement 
of witnesses recorded by Deputy Superintendent of 
Police (Crimina/Investigation Department). . ·. · 

It is evident that the Deputy Superintendent of 
Police (Criminal Investigation Department) could 
.make investig!3tion under the direction of the ·State 
Government and th.is could be further investigation 
within the meaning of section 173(8) of the Code of · 
Criminal Procedure, . 1973, ·he'reinafter called the 
Code, as it related fo a murder case and so the 
statement of witnesses recorded by the Deputy 

* Criminal Miscellaneous No. 2276 of 1982. In-the matter of an 
application under section 482 of the Code of Criminal · 
Procedure, 1973. · 
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· Supenntenaent of Police (Criminal Investigation 
Department) will also ·be treated as the statements 
recorded under section 161 of t•he Code. It cannot 
be doubted that under section 207 of the Code the 
accused is entitled to copies of the statements of 
witness recorded under sub-section (3) of section 
161 of the Code of all persons whom · the 
prosectuion purposed to examme as its witnesses. 
The further investigation under section 173(8) of the 
Code is covered by the provisions of section 173{5) 
of the Code. . 
. Held, that the accused is entitled to get copies 
of those statements .of witnesses recorded by the 
Deputy Superintendent . of Police (Criminal 
Investigation Department) who are named in the 
chargesheet. · . 
· · State of Bihar v. J.A .C. Saldanna (1), State of 
Kerala v. Raghavan etc. (2) and R.P. Kapur and -ors. 
v. Sardar Pratap Singh . Kairon and others 
(3) -followed. · · · 

·Khatri and ors. v. State of Bihar 
(4)-distinguished . . . . -. 

Application by. the accused. 
The. facts of the case material to this report are 

set out in the judgment of Nazir Ahmad, J. · 
· Messrs : Surendra Prasad and Deo · Govind 

Pra·sad for the petitioner 
• Messers Awadh'esh Kumar Datta and 'Rajendra 
Prasad for the State. · . · . 

-Na·zir Ahmad, J. This application has been filed 
: (1) (1980) Cr.L.J. 98 
. (2) (1974) Cr. L.J. 1373 

(3) (1961) AIR (SC) 1117 
(4) , (1981) BBC~ (SC) 124. 
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' ' 
Linder section 482 of the Code of Criminal 
Procedure, 1973 (hereinafter referred to as the 
Code), by petitioner Nageshwar Sahai, for a 
direction to the Additional Sessions Judge II, Patna,­
to furnish copies of the statements of the 
prosecution witnesses cited in the chargesheet a.nd . 
recorded by the. Deputy Superintendent of Pol1ce ., 
(Criminal Investigation Department) in the course of · 
further investigation relating to the accused persons 
in Sessions Tnal N_o . 36 of 1981. . · 

2. This appli~ation was originally placed before 
a single Judge of this Court and he referred the 
matter for hearing by a Division Bench, vide order , 
dated 8.7 .82, as the points involved in this case are 
whether after the submission of the charge-sheet by 
the officer-in.:charge ·of the Police Station the . State 
Government can direct an enquiry · by the D.S .P., 
C.I.D. and whether the report submitted by th.e 
D.S .P., C .I.D. and the · evidence recorded by him 
shouldbe treated as further investigation in respect 
of the offence under section 173(8) of the Code, and 
hence the matter has been placed before a Division 
Bench. . . .. · 

3. The case of the petitioner may be briefly 
~tated. The. petitioner is employed as Section Officer 
1n the Publ1c Works Department of the Gove·rnm&nt 
of .B.ihar and is posted at Patna SecretariaL The 
pet1t1oner and . fi~e others are undergoing a trial in 
the Court of Sn . Om Prakash, Additional Sessions 
Judge II, Patna in Sessions Trial No . 36 of 1981. · 

.4. According to' the petitio•ner, the prosecution·· 
case 1s to the effect that on 1.2 .1979 at ·about 4 P.M:· · 
accused Nityanand son of accused Lallan Prasad · 
made a gesture with his hand from across the road 
to Kanti Devi, daughter of Rameshwar Dutt, the 
deceased. At about 6 · P. M. the deceased 
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accompanied by his family members went to the 
apartment of accused Lallan Prasad, with a view to 
remonstrate about the conduct of the accused 
Nityanand. Accused Lallan Prasad was 'not found 
present at .his · house, but a quarrel developed 
between the ladies of the two families and there was 
also an exchange of abuses. At about 11 P.M. 
accused Lallan Prasad with his two sons, namely, 
Nityanand and Satyanand, his Sala Rewati Raman 
and some others went- to the apartment of . the 
deceased . Accused Lallan Prasad began to beat the 
outer door of the apartment of the deceased and as 
the door was at first not opened , there was an 
exchange of hot words between · accused Lallan 
Prasad and the deceased Rameshwar Dutta. When 
the door was opened, accused Lallan Prasad, his 
two sons Nityanand and Satyanand, his Sala Rewat i 
Ram an and two or three others entered the flat of 
the deceased. Those who went inside the flat, began 
to assault the deceased Rameshwar Dutt and his 
son Vijoy Kumar Dutt . Subsequently, accused Lallan 
Prasad and his son Nityanand .caught hold of the 
deceased and pushed him down accross the ra iling 
of the inner verandah .· The deceased Rameshwar 
Dutt .fell down from the second floor of the building 
and he died . On the next day Vijoy Kumar Dutt, the 
son of the deceased, gave a written report about the 
occurrence to the officer-in-charge of Shashtri 
Nagar Police Station on the basis of which the 
present case was instituted . 

5. According to the · pet itioner, Braj Kishore . 
. Prasad Sinha, one of the accused, occupied a flat in 
the same building and the petitioner is said to be his 
'friend and ·that the petitioner and accused Braj 
Kisho~e Prasad Sinha were also found present at the 
spot, · although the petitioner has claimed that they 
were outside the door and that they · did not go 
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mside the flat and that they continued to stana at 
the door. · . . . 

6. In the petition it has also been. asserted that 
sometime after the charge-sheet- was submitted, it 
came to the notice of the State Government that the. 
investigation · in the case was not conducted justly 
and ta1rly, and the State Government directed a 
further investigation of the case by an officer of the 
rank of a Deputy Superintendent of Police in the . 
Criminal Investigation Department. Shri Nalini Kant 
Mishra, D.S.P. who conducted the ·.further 
investigation, examined some of the prosecution 
witnesses afresh and he also examined some more 
persons residing in the locality. 

7. It tias also been asserted in the application 
that on further investigation . the Deputy 
Superintendent of Police came to the conclusion that 
the petitioner as well as accused Braj Kishore 
Prasad Sinha were wholly innocent and they have 
been falsely implicated. · ·. . 

· 8. .When the trial · commenced before the 
learned Additional Sessions Judge II, Patna, the 
petitioner filed an application before him making a 
prayer. that the report of th~ Deputy Superintendent 
of Pol1ce and the record of the statements of the : 
witnesses examined by him might be called tor from . 
the Home Department. of the State Government so 
that . the materials· disclosed during further 
investigatic;m might be ~onsidered while determining 
the .. quest1on of frammg a charge against the 
pet1t10ner and also to enaole the petitioner to defend 
himself effectively at the trial. By order dated 
18 ~ 11.81 the learned Additional -Sessfons Judge II . 
hel~ that the report of the Deputy Suferintendent of 
Pol1ce (C. I. D.) and the statements o the witnesses 
recorded by him in the course of furth.er 

. . 
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·investigation are not ·necessary in the case at this 
stage of hearing on charge and the same may be 
relevant at a later stage.· He also directed for calling 

· for the above report and the copies of the 
statements from the Home Department of the State 
Government. This wHI be evident from Annexure 1 to 
this application. 

9. Against the aforesaid order the petitioner 
filed Crimtnal Misc . No. 300 of 1982. which was 
withdrawn with liberty to the petitioner to file a fresh 
application _vide order dated 22.1.82 of this Court 
vtde Annexure 2. . . · . 
; . 10. Subsequently,· charges were framed against 
the accused persons including the petitioner and so 
a prayer was m·ade for calling for the report of the 
Deputy Superintendent of Poltce and the statements 
of the witnesses recorded by him from the Honie 
Department of the State. Government. By order d~ted 
6.3.82, vide Annexure 3, charge under section 302 
of the Indian Penal Code (hereinafter referred to as 
the Penal Code), was framed against Lallan ·Prasad 
and Kumar Nityanand, and charge under section 
302/149 of the Penal Code was framec;i against 
accused Rewati Raman Prasad, Brij Kish~e Prasad 
Sinha and petitioner Nageshwar Sahai, and · under 
section 323 of the Penal Code against Rewati Raman 
Prasad and Kumar Nityanand, and under section 449 
of the Penal Code against all the· accused persons . 
By the same order the learned Additional Sessions 
Judge II, Patna, allowed the prayer of the petitioner 
and called for the entire file from the Home 
Commissioner, Bihar. · 

11 . On 20.3.82 the· report of the Deputy 
Superintendent of Police and the record of the 
statements of witnesses examined by the 'Deputy 
Superintendent of Police were produced before the 
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learned Additi"onal Sessions Judge II by .the Home 
Department of the State Government and then a· 
prayer was made that copies of the statements of 
prosecution witn~sses . rec_orded. by the D.S,.P. in 
course of further mvest1gat1on m1ght · be suppl1ed to -­
the petitioner. By order dated 22.3 .82 the learned 
Additional Sessions Judge II, rejected the prayer of 
the accused persons and he expressed his view that 
the accused persons· were not entitled to get cop ies 
of the statements of the witnesses recorded· by the 
D.S.P. (C.I.D.). Hence th is application has· been filed · 
for a direction to furnish copies of the statements of 
the prose'cution witnesses cited in ·the -chargesheet 
recorded by the D.S.P. (C.I.D.) in the course of 
further investigation. _ . , -. 

12. The argument in the case was heard on· 
18 .9.1984. Mr. Surendra Prasad, on behalf of the 
petitioner, relied · on the assertions made in 
paragraph 7, 8 and 9 of the application, which have 
been supported by an affidavit dated 13.4.1982, that 
after submission of the charge-sheet, it came to the · 
notice of the_ State Government that the investigation 
in the case was not conducted justly and fairly and 
the · St'cte Government directed a furth-er 
investigadon of the case by the Deputy 
.Superintendent of Police in ·the Criminal 
Investigation Department and that Shri Nalini Kant 

'· Mishra, · D.S.P. who . conducted the further 
investigation examined some of the prosecution 
witnesses afresh and he also examined some more 
persons residing in the locality, and the O.s..J?. kn.md 
that the petitioner as well as accused Braj Kishore 
Prasad Sinha had been falsely implicated in the 
case. · . · 

13. Mr. Awadhesh Kumar Dutta, on behalf of 
the State of Bihar-opposit party, submitted that he 
was not aware as to under what circumstances the 
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further investigation was made by Shri Nalini Kant 
Mishra, D.S.P. He also submitted that even if the 
State Government directed an investigation , it was 
an administrative. investigation· and not a judicial 
investigation under section 173(8) of the Code and 
so the petitioner is not entitled to get copies of the 
statements of witnesses examined by the D.S.P. 
(C . I. D.). 

14. I find that the . records of the Home 
De.partment are in the file. It appears that at the 
direction of the Chief Minister a further 
i.nvestigation was directed by the State 
Government and ultimately the • D.S.P. (C. I. D.) 
submitted a report dated 28 . 1.81 in which he gave 
details of the occurrence and also the place of 
occurrence and he recorded the statements of 
various witnesses. The occurrence had taken 
place on 1.2. 79 and the information was lodged 
at 7 A.M . on 2 .2.79. Further investigation was 
conducted in view of the complaint made to the 
Chief Minister. that innocent persons had been 
implicated. It also appears that accused Braj 
Kishore Prasad Sinha and accused Lallan Prasad 
are in service in the Patna Secretariat and it 
cannot be doubted that they manoeuvred through 
political leaders to get a further investigation 
made. The question may arise as · to what wa-s 
necessity of further· investigation after lapse of two 
years when the police had already investigated the 
case and submitted· the charge-sheet 

15. It appears -that after submission of the 
charge-sheet the petitioner and Braj Kishore Prasad 
Sinha were .released on bail but they were placed 
under suspension by the depar'tment and as such 
they were anxious to be relieved from suspension 

. and so they wanted further investigation in the case. 
Thus it is evident that further i.nvestigation has been 
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made at ' the .instance of the petitioner and ·sraj 
· Kishore Prasad Sinha. It will be for the· trial court to 
see as to what reliance can be placed on the. 
statements of the witnesses recorded by the . D. S. P. 
(C. I.D.) after a lapse o~ two years,. Ho~ev~r. th.e 
question is whether th1s furthe 1· mvest1gat1on IS 
covered by section 173(8) of the Code. Section 
173(8) of the Code lays down that noth ing in this . 
section . shall be deemed to , preclude further 
investigation in respect of an offence after a report 
under sub-section (2) has been forwarded to the 
Magistrate and, where upon such investigation, the 
officer-in-charge ·of the police station obtain's further 
evidence, oral or documentary, he shall forward · to 
the Magistrate further report or reports regarding 
such evidence .. in the form prescribed; and the 
provisions of sub-sect ion (2) to (6) shall , as far as 
may· be, apply in relation to such report.. or reports· 
as they apply in relation to a report forwarded under 
sub-section (2). The report of the D.S.P. (C ~ I.D.) is 
not in any prescribed form as it was a report to the 

'Additional Inspector General of Pol ice, Criminal 
I nvestiga~ion Department. However, if there is any 
further investigation at the instance of the State 
Government then it can be only under section 
173 (8) of the Code ·and although the report was 
not forwarded to the .Magistrate at · that time but 
now in view of the orders dated 18.11.81 and 
6.3:82, vide Annexure. 1 and 3, the entire file has 
been called for. · · 

16. Learned Advocate for the State; Mr~ 
Awad~es~ Kumar Datta, .h?s s~bm!tted that further 
mvest1gat1on was an admm1strat1ve mvestigation and 
so no action should be taken on the report of the 
D.S .P. (C.I.D.). . . . -

17 . . Mr. Surendra Prasad. learned Advocate for 
the petitioner, · h .~s placed rel.iance on the case of 
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.State ·of Bihar and another vs. J.A:c. Saldanna and 
others (1 ). In this decitio'n under the direction and 
orders of respondent no. 3, respondent no. 4 had 
already submitted final report on February· 6, 1979. 
A communication was addressed to respondent no. 
5, Superintendent, Railway Police , one Mr. 
Mohammad Sulaiman, · who had taken over in the 
meantime from .respondent no. 6 who was 
transferred, to mov.e the Court not to accept the 
final report and await report of the police after 
·completion of the further investigation which was 
directed by the Government in the matter and the 
Additional Chief Judicial Magistrate passed order to 
await report of further investigation. In these 
circumstances the effect of various sections were 
considered . · 

. A refereAce was made to· section 3 of the 1 

Indian Police Act, where . it .has been laid down that 
the· Superintendent of the Police throughout a 
general police district shall vest in and, shall be 
exercised by the State Government to which such 
district is subordinate; and ·except as authorised 
under .the provisions of this Act, no person, officer 
or· Court .shall be empowered by the State 
Government to supersede or control any police 
functionary. It has also been stated that section 12 
confers power ori the Inspector General of Police, 
subject to the approval of the State Government, to 
make rules and the Bihar Police Manual, 1978 was 
issued. It has a·lso been held in this decision that 
the Inspector-General, Vigilance , being ·appointed 
for the whole. of the State , is a police officer 
considered to be on duty for all purposes of the Act 
in the whole of the State and it is open to the State 
Government to employ him · as police officer in any 

:{J) p 980) Cr. L.J. 98. 
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part of the general district, and so it was held that 
the Inspector General, Vigilance could be directed 
by the State· Government in exercise of its executive 
administrative function to take over investigation of 
a cognisable offence registered at railway police 
station because when he was directed to take over 
the investigation it would mean that he was 
employed as a police officer in t.hat police station for 
the detection of the crime. For this purpose reliance 
was placed on section 36 of the Code which lays 
down that police officers superior in rank to an 
officer in charge of a police station may- exercise the 
same powers , throughout the local area to which 
they are appointed , as. may be exercised by such 
officer within the limits of his station .- It was also 
held that the use- of the word 'rank' in section 36 of 
the Code comprehends the hierarchy of police 
officers and it is equally clear that the Inspector 
General of Police will have jurisdiction ·Over the 

·whole of the State. It has also been held that if the 
Inspector General of Police is an officer superior in 
rank t~ ar:' ·officer in. charge of ~ police · station, he 
could 1n v1ew of sect1on 36 of the Code exercise the 
powers of an ·officer in charge of a police station 
throughout the local area to which he was appointed 
mean1ng thereby the whole of Bihar State as mis;~ht 
be exercised by an officer in charge of a pol1ce . 
within the limits of his police station. Tn this decision 
it has also been held that the State of Bihar is 
governed by the Indian Police Act, 1861. It has also 
been observed in paragraph 16 of this judgment that 
the gener.al power of superintendence as conferred 
by section 3 of the Indian Police Act, 1861 would 
comprehend the power to exercise effective '.control 
ove.r the actions , performance and discharge of 
dut1es by the members of the police . force 
throughout the general district and that the ·word 
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'superintendence' would imply administrat ive control 
enabling the authority enjoying such power to give 
directions to the subordinate to discharge its 
administrative duties and functions in the manner 
indicated in the order. It has also been held in this 
decision that the power of superintendence would 
comprehend the authority to give directions to 
perform the duty in a certain manner, to refrain from 
performing one or the other duty, to direct some one 
else to perform the duty and no inhibition or 
limitation can be ·read in thi~ power unless the 
section conferring such power prescribes one. It has 
also been held in paragraph 17 of this decision that 
section 173{8) of the Code enables an officer in 
charge of a police station to carry on further 
investigation even after a report under section 
173 (2) of the Code is submitted to Court. It has also · 
been held that if the State Government has 
otherwise power to direct further investigation it is 
neither curtailed, limited nor denied by section 
173{8), more so, when the State Government directs 
an officer superior in rank ·to ar;_1 officer in charge of 
police station thereby enjoying all powers of an 
officer in charge of a pofice station to further 
investigate the case , and such a situation would be 
covered by the combined reading of section 173{8) 
with section 36 of the Code and . such power is 
claimed as flowing from the power of 
superintendence over police to direct a police officer 
to do or not to do a certain thing because at the 
stage of investigation the power is enjoye9 us 
executive power untrammelled by the judiciary. It 
has . also been held in paragraph 18 of this decision 
that section 3 of the said Act does not prescribe ahy 
special .procedure for investigation contrary to .one 
prescribed in the Code . It has also been held that an 
officer superior in rank to an officer in charge of ·a 
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poli~e station could as well exercise the power of 
further investigation under section 173(8) in view -of 
the provision embodied in section 36 of the Code. It 
has also been obse~ved in paragrap~ 19 of this 
decision that the High Court was in error in holding 
that the State Government in exercise of the power 
of superintendence under section 3 of the sa1d Act­
lacked the power to direct further investigation into 
the case, as provided in section 173(8) of the Code. 
It has also been observed in paragraph 25 that on a 
cognizance of the offence bemg taken by the ColJrf 
the police function of investigation comes to an end 
subject to the provision. contained in . section 173 (8) .' 
Thus it is evid.ent that a fur~her investigation under 
section 173 (8) is possible even after cogniz~nce of 

· the offence is taken. . . · 
18. In view of the aforesaid decision·,· which is 

a decision of thei.r lordships of the Supreme Court, I 
· have only to see whether the' D.S.P. (C. J.D.) is 
appointed for the whole of the State of Bihar. The. 
report of the D.S.P. (C.I.D.) shows that the D.S.P, 
(C.I. 0 ;), Bihar is posted at Patna in the Secretariat. 
thus, 1t cannot be doubted that in Patna district, if 
not for the whole of the State of Bihar, the D.S:P. 
(C.I.D.) is superior in rank to the officer- in-charge 
of Gardanibagh police station. I hold that as the 
D.S. P. (C.I.D.) is posted in the Secretariat, he will be 
a superior officer to ·the officer-in7charge in whole of 
the State of Bihar, and this is why the report has 
been submitted to the Additional Inspector General 
of Police in Criminal Investigation Department, Bihar 
Patna. Thus in view of the aforesaid decision of their 
lordships of the Supreme . Court the . State 
Government could entrust investigation to him . The 
notings in · the file clearly goes to show that the 
.matter w~~ placed b.efore the Chief Minister through 
the . Add1t1onal Ch1ef . · Secretary. and the Home · . . 
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Commissioner. This will be evident from the note in 
the file dated 28.4.81. Of course the Chief Minister 

' took the view that no further action in the matter is · 
necessary as the trial was proceeding and so this 
report was not forwarded to the trial court, but it has 
been forwarded to the trial court after it was called 
for from the Home ·commissioner, Bihar. 

19. Learned Advocate for the petitioner; Mr. 
Surendra Prasad, has referred to rules 410, 411, 
426, 429 and 431 of Chapter 15 of the Bihar Police 
.Manual, 1978. Chapter 15 relates to Criminal 
Investigation Department. Rule 409 shows that the 
Criminal Investigation Department is under the 
control of an officer generally not below the rank of · 
a Deputy Inspector General of Police. Rule 410 

.shows .· that the functions of the Criminal 
Investigation Department shall include such crimes . 
about. whom ·the Inspector General gives special 
orders. It also shows that murder squad is also a 
branch of the Criminal Investigation Department. 
Rule 411 lays down that "Investigation" has the 
meaning attached to it in the Code. Rule 426 shows 
that the Deputy Inspector · General, Criminal 
Investigation Department, may cause inquiry to the 
conducted by officers of the Qriminal Investigation 

· Department under his immediate control instead of 
through the Superintendent. Rule 429 lays down that 
the position of officers of the department vis-a-vis 
subordinate local officers shall be determined by . 
their' relative rank. Rule 431 lays down that under 
section 36 of the Code Inspectors and superior 
officers of the C. I.D. are superior in rank to an 
officer-in-charge of (;l. police station. ThuS·, it cannot 
be doubted that the D.S.P. (C .I.D.) is an 
officer-in-charge of a police station. 

20 . Mr. Surendra Prasad , learned Advocate for 
the petitioner, has placed reliance on the case 9f 
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Khatri and others vs. State of Bihar and others(1) . In 
this decision the effects of sections 162. and i 72 of 
the Code were considered but the effect of section 
173 of the Code was not considered in this dec.ision 
and so it is not helpful for the decision of this case. 

21. Learned Advocate for the petitioner has 
also relied on the case of State of Kerala vs. 
Raghavan etc . (2) where .it has been he ld that the 
prosecution cannot pick and choose and refuse to 
supply to the accused the· <.;opies of the statements _ 
which was contradictory to the prosecution case on 
the ground that the prosecution is not going to rely 
on the statements ·of those witnesses , otherwise rt 
would mean deviation from the mandatory provisions 
of criminal law and to deny the accused the just and 
fair trial. In this case a prayer was made that a copy · 
of the statements recorded on 14.2.73 from CW2 

· Vis.hwambharan by the Circle Inspector of Pol ice, 
Shertallai, during · the course of investigation might 
be given to the petitioners-accused. The objection of 
the State to th.e grant of the copy was on the ground 
that the prosecution did not propose to rely on that 
statement recorded by Circle Inspector, Shertalla i, 
and therefore the accused were not entitled to it. 
The case of the State was that in terms of the 
provisions contain.ed in section 173(4) of the Code 
the accused is entitled, as a matter of right, on ly to 
the copies of those documents or extracts thereof 
on which the prosecution seeks to rely, and that in 
that case subsquent to .the questioning of CW2 done 
by the Circle Inspector of · Shertallai, the 
investig·ation was taken over by the Crime Branch 
and the Detective Inspector, Crime Branch, C.l. D. 
had guestioned the very same witness on 20.2 . 73 

(1)(1981) BBCJ 124 (SC) 
: (2) (1974) Cr.L.J . 1373. 
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and · it · is that investigation made by the Detective 
Inspector that had culminated in the final report on 
which alone the prosecution sought to rely in the 
trial court and so it is only copies of those 
statements on which the prosecution seeks to rely, 
need be furnished to the accused under the 
mandatory provisions of section 173(4) of the Code . 
It has been observed in paragraph 5 of this decision 
that if there are emb'llishments or contradictions in 
the. statements given by the very same witness on 
different occasio.ns, the voracity and trustworthiness 
'of· the evidence of the witness have to be tested in 
cross-examination with the aid of such materials . It 
has also been observed that it should not certainly 
be · the concern of the prosecution in such 
circumstances to deviate from or circumvent the 

·r~levant provisions incorporated in the .Code with a 
v1ew to· ensure that the accused gets every · 
opportunity to meet the case brought against him. It 
was also held that in fairness, and according to law, 
the copies · of the statements recorded from the 
witness on 14.2.1973 and 20.2.1973 ought to be 
furnished to the accused. It has also been finally 
observed that where the · statements given by a 
witness on different occasions during the course of 
investigation are of conflicting nature on material 
points the · position of the Public Prosecutor 
undoubtedly is not uneviable; even then he is 
expected to display . a sense of detachment and 
fairplay without being unduly influenced by a desire 
to secure the conviction of the accused at any cost. 
If this decision 'is taken in vie·w then the copies of 
the statements recorded by the D.S.P. (C .I.D.) have ,>j 

to be· made available to th.e petitioner whatever be 
the worth of the same. -

' 22. Mr. Surendra Prasad, · learned· Advocate for 
the petitioner, has also placed reliance on the case 
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of R.P.Kapur and others vs. Sardar Pratap Singh 
Kairon and others(1) where it has· been · held in 
paragraph .1 0 that the Additional .Inspector ~eneral 
of the Poltce to whom the Setht's complamt was 
·sent, was without doubt, a · plice offi_cer sup.erior in 
rank to· an officer-in-charge of a poltce statton and 
that Sardar Hardayal Singh, Deputy Superintendent 
of Police, G.I.D., Amritsar, was also an officer 
superior in rank to an Officer-in-charge of a police 
station and that both these officers could, therefore, _ 
exercise the powers, throughout" the local area to 
which they were appointed, as might be exercised 
by an officer-in-charge of a police station within the 
limits of his police station. It has also been held in 
this decision that both of them have jurisdiction 
throughout the State. This decision supports the 
·case of the petitioner. , · · 

23. Learned Advocate for ·the petitioner h'as 
also relied on the case of A. Banka Kandaswamy 
Reddy vs. State o.t Andhra Pradesh (2). In this 
deciston the accused persons who were bein·g tried 
for various offences before the Sessions Judge and 
the case was being investigated into by ·the local 
pol_ice, relation of one of the accused · tn the said 
case sent a petition to the D.I.G. of Police alleging 
that the local police were colluding with . the 
prosecution ·party and requested investigation to be 

. entrusted to· G.B;, G.I.D. Under the instruction from 
the D.I.G. a G.B., G.I.D. Inspector examined some 
witnesses . and submitted a · report. · The accused 
applied under section 91 Gr.P.G .. to summon the 
petition made to the D.I.G. and the statements of 
witnesses recorded by the Inspector, G.B., G.LD. 
during the inquiry conducted by him. The 

(1) (1961) AIR (SC) 1117 
(2) (1982) Cr.L.J. 393. 
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Superintendent of Police, G.B., C.I.D. while 
producing the· documents, claimed previlege under 
sectl'on 124 on the ground that "public interests' 
wou d suffer by the disclosure and in · those 
eire mstances it was held that neither the petition 
madY. to the D. l. G. nor the statements recorded by 
the . Inspector, C. B., C. I. D. constituted documents 
relating to any affairs of the State and they did not 
also answer the description of communication made 
to a police officer in official confidence and that the 
documents were in the ·nature of communication 
made by the private persons to a public .officer. It 
~as, therefore, held that the claim of privil·ege was 
Improper. . 

. 24. From various decisions mentioned above it 
is evident that the D.S.P. (C.I.D.) could make 
investigation under the direction of the State 
Government . and this could be further investigation 
within the meaning of section 173(8) of the Code as 
it related to a murder case and so the statements of 
witnesses recorded by the D.S.P. (C.I.D.) will also be 
treated as the statements recorded under section 
161 of the ·code. It cannot be doubted that under 
section 207 of · the Code the accused is entitled to 
copies of the statements. of witnesses recorded . 
under sub-section (3) of section 161 of the Code of 
all persons whom the prosecution proposed to 
examine as its witnesses-. The further investigation 
under section 173 (8) of the Code is coV.ered by the 
provisions of Section 173(5) of the Code . Under 

, such . circumstances I hold ... that the petitioner is 
e~tiUed to get c9pies of those statements · of 
wrtness.es · recorded by the D.S.P, (C. I. D.) who are 
named m ·the charge-sheet. · 

. · 25 .. The petitioner has prayed for copies of the 
statements of those prosecution witnesses v•hose 
statements have be.en. recorded by the D.S. P. 



561 PATNA SERIES [VOL·. LXIV 

(C.I. D.) and · whose names are found in the 
charge-sheet submitted by the officer-in-charge of 
the police ' station. !,therefore, . hold . that the 
petitioner is entitled to get copies of those 
statements in view of my discussions made above · 
and in view of the · decisions referred to above. It is 
for the trial court to consider " the worth of . the 
statements of witnesses recorded by the D.S. P. 

' (C .I.D.). after a lapse of . about twp years from the 
date of occurrence. However, I .do not express any 
opinion regarding the merits of the statements 
recorded by the · D.S.P: (C. I. D.). I, therefore, direct 
that the petitioner should be furnished copies of the 
statements recorded by the D.S . p. (C.I. D.) of those 
witnesses who are mentioned in the charge-sheet 
submitt'ed by ·the Officer-in-charge of Garcfahibagh 
police station who will be examined in the case. ' 

26 : In the result the application is allowed an.d 
the order dated 22.3 .1982 of the -learned Additional 
Sessions Judge II , Patna, passed in Sessions Trial 
No. 36 ~f . 1~81 !s hereby set aside. .. . 

S.S.Sandhawa.lia, · C .J. 1 agree. 
R.D. Application allowed. 

' . 
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~PPELLATE CIVIL 

1984/November, 15. 

Before I!.P.Jha and S.K. ChOudharl, JJ. 

Tara Pad a Roy.* 

. v. - . 

Owijendra Nath Sen & others. 

. · Motor Vehicles Act, 1939 (Central Act No. IV of 
·1939) section 95(2)- provisions of~ expression 'any 
one .accident' meaning of-insurer-liability of. · 

· The word 'accident' is used in the expression, 
'any one accident' in section 95(2) of the Motor 
Vehicles Act, 1939, hereinafter called the Act, from 
the point of view of various claimants , involved in 
the accident, each of whom is entitled to make a 
separate claim for the accident suffered by him and 
not from the point of view of the insurer. 

Appeals from Original Orders nos. 198, 199, 200, 201, 202, 
203 & 204 of 1974. Against an order of Shri A.H.M.Q. Khan, 
District Judg~ (M$tor Accide~t Claims Tribunal), D~anbad , 
dated 21st May, ·1984. · 
M.A.109/74oo Khaltd Latif .& others •oo Respondents. 
M.A.200/74ooMinor Subodh Kumar Sen . & anr. 
Respondents . , 
M.A.201/74oo Smt. Sibani Rani Day & anr .... · Resp-ondents. 
M.A.202/74 oo Khalid Latif & anr. 00 0 Respondents. 
M.A.203I74oo Khalld Latif & others 000 Respondents. 
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Held that the owner of the Vehicle is not liable · 
to pay any amounnt to any of the claimants but the 
amount awarded by the Motor Accident Claims 
Tribunal to the claimants should be paid the · 
insurance company to the extent of their liability . . 

· Motor Owners Insurance Co. Ltd. v. Jadsoji 
Keshavji Modi and ors.(1)-followed. . 

Appeal by the.owner of the Vehicle. 
. The facts of the case material to this report are. 

set out in the judgment off S. K. Choudhuri, J. 
Messrs Kalyan Kumar Ghose & Sudhir Chandra 

Ghose for the appellant. · . · . ·. 
None for the responndents 

. s. K.Choudhuri, J. - These appeals have been 
heard together as -they · involve common question of 
law and are being disposed of by this judgment. 

All these appeals have been preferred by the 
owner of tl"~e veh1cle against the judgment and award 
dated 21st of May, 1974 passe1d by the District 
Judge (Motor Accident Clair !S Tribunal), Dhanbad. 
By this judgment several claim cases, which were 
registered as title suits, were disposed of. 

2. On 26th September, 1970 the passenger bus 
(public vehicle) named 'Sri Durga Bus Service' 
bearing registration no. WOW 91 was going from· 
Ranchi to Jharia with .passengers. Wnfortunately this 
bus met with an accident at a place known as 'Chas' 
near village Chautand, Police-station Chas on the 
same day at about 4 .30 p.m. Several persons were 
injured and some of the passengers also died in that 
accident. This accident gave rise to diffe~ent claim 
cases. The bus was admittedly insured at the 
relevant time with the lnnsurance Company known 

(1) (1981) AIR (SC) 2059. 
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as 'Oriental Fire & General Insurance Co. Ltd.' . The · 
seven appeals to which -this Court is concerned 
arise out of · the claim petitions, which· were 
registered as title suits and for convenience they are 
bemg mentioned in the following charg . 

Appeal no. Suit No. Claimant Compensat 
ion allowed 

. M.A.198/74 T.S.47/1970 Dwijendra Nath Sen As. 5000/­
M.A.201/74 T.S.48/1970 · Smt. Sibani Rani Dey , Rs:2000/- -
M.A.200/74 T.S.49/1970 Minor Subodh Kumar As. 5000/-

Sen & others 
M.A.204/74 T.S.7/1971 Khalid Latif ~s. 4300/-
M.A.203/74 T.S.S/1971 Khalid Latif As. 24000/-
M.A.202/74 T.S.9/1971 Khalid Latif As. 2000/-
M.A.199/74 T.S.10/1971 Khalid Latif & another As. 4300/-

ln the operative part of the judgment the 
claims · tribunal has held that under the new Act, the 
liability of the Insurance Company was up to 
75,000/-, but as the insurance policy was _issued 
before the new Act came into force, the liability of 
the Insurance Company will be . only up to As. · 
20,000/-. Accordingly, the claims tribunal held that 
the concerned Insurance Company is liable only up 
to As. 20,000/-, but as the total amount awarded in 
different claim c·ases to different persons comes to 
As. 42,600/-, the balance · liability b~yond As. 
20,000/- would be of the owner Tara Pada Roy. It 
further ordered that the amount of compensat10nn 
awarded in title suit no. 8 of 1971 being As. 20,000/, 
the said sum should be paid by the Insurance 
Company to the claimant of that case and the 
remaining amount of As. 22,600/~ would be satisfied 
by the owner of, the bus, namely, Tara Pada Roy. 
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3. The claimant in title suit no. 4 7 of 1970 was 
himself injured in the accident and the amount of 
claim · of compensation was · Rs. 10,000/-. The 
claimant in title suit no. 48 of 1970 was also an 
injured lady who is Smt. Sibani Rani Dey wife of one 
Shristi Dhar Dey, who claimed Rs. 5,000/- as 
compensation. In title suit no. 49 of 1970 one Smt. 
Mukta Rani Sen wife of Dwijendra Nath Sen died and 
the claimants were minor son and daughter of the· 
deceased along with her husband. The claim made 
in that case dwas for a sum of Rs. 20,000/- . In title 
suit no. 7 of 1971, the claimants were the father and · 
a brother of the deceased Munna. The amount of 
compensation claimed was Rs. 40,000/-. In title suit 
no. 8 of 1971 one Hazra Khatoon wife of Khalid Latif 
died. Claimant no. 1 Khalid Latif Wqs . the husband 
and claimant no. 2 Akhtar Hussain was the minor 

· son of the deceased. The amount of compensation. 
claimed was Rs. 75,000/-. In title suit no. 9 .of 1971, 
the claimant Khalid Latif was the injured injured. 
person. He claimed Rs. 5,000/- as compensation. In 
title suit no .. 10 of 1971, the claimants were the heirs 
of orie Shabnam Parvin daughter of Khalid Latif. 
Claimant no. 1 was Khalid Latif and claimant no. 2 
Akhtar Hussain was minor son of Khalid Latif and 
the amount of compensation claimed was As . 

. 40,000/-. I have already .menntioned above in the 
chart the amount of compensation allowed in 
different title suits. , ' · 

4. It appears that out of the judgment and 
. award passed in title suit no. 8 of 1971, which has 

given nse to Miscellaneous Appeal no. 203 of 197 4 
(filed. by the owner of the bus), a separate appeal 
was fried before the Ranchi Bench by the concerned 
Insurance Company, which was registered as 
Miscellaneous Appeal no . 188 of 1974. This appeal 
was h'eard by a Division Bench and allowed in part 
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by . the :~ judgment ·dated .. 18th May, 1980. The 
operativ.e portion of the judgment reads thus:-

·! •. " • .-.We allow this appeal only to the 
extent that the compensation awarded for the 
death of the wife off respondent no. 1 againnst 
the appellant would be reduced to As. 2,000/-. 
Counsel for the ·appellant undertakes to 
deposit As. 2,000/- in this Court with uptodate 
Interest within three months from today. 

In the result, the appeal is allowed in part 
· as indicated above; but in the circu·mstances 
· of the case there will be no order as to costs. • 

The said judment relying upon the cases of M/s. 
Sheikhupura Transport Company Limiteq vs . 

. Northern India Transporters Insurance Company 
Limited and another ·[1) and Shrimati Manjushri 
Bana· and others vs. B. _ Gupta artd others (2) held 
that "in absence of 1iiny contract to the contrary. the 
statutory liability off the insurer to indemnify the 
injured in the ·ease of a vehicle allowed to carry 
more than six passengers extens only up to As . 
2,000/- in respect off each passenger and the total 
liability would not go beyond As . 20,000/-." Thus by 
the operative part of the said judgment, already 
c:1uoted above, the Bench hearing the .said appeal 
f1xed the liability of the Insurance Company at a 
figure off As. 2,000/- and thus allowed the appeal in 
part. 

5. Mr. · Sudhir Chandra Ghose learned Counsel 
in all the apFeals by the· owner of the bus contend:ed 
that the tria court has taken a wrong view of law in 

· holding that the new amended Act came into force 
on 2nd September, 1973 and therefore it would not 
apply to the present cases as the insurance policy 

(1) (1971) AIR (SC) 1624 
(2) (1977) AIR (SC) 1158. 
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(Ext. B) was issued on 13th February, .1970. He 
contended that the liability of the Insurance 
Company under the new amended Act would be .to 
the extent of Rs. · 75,0001- and as the total cia 1m 
awarded in· all the claim cases comes to Rs. 
42,000/-, the whole . amou11t should have been 
directed to be paid by the Insurance Company. 
According to the learn~d counsel, ·therefor~ •. t~e 
direction to the Insurance Company that the. l1abll1ty 

·of the said Company is only to the extent of Rs. 
20 ,000/- is erroneous and, therefore,· the operative 
part of the judgment of the trial court should be 
modified, accordingly. . · · . . 

The accident which gave rise to the pre.sent 
claim cases, took place on 26th September, 1970 
and, therefore, the cause of of action for the claim 
cases arose on that very date. l.t is well settled that 
the liability of the insurer to pay ·a claim under a 
motor-cum-accident policy arises on the occurrence 
of the accident and not before, and, therefore, the 
law as was in force on the date of the accident 

· would be the determining factor · in awarding 
compensation to different cfaimants and the extent 
of the insurance company's liability wo·uld be 
determined accordingly, (see the case of Padma 
Sriniwasan vs. Premier Insurance Co. Ltd. (1 ) . 

6. Nobody has appeared· on · behalf of the 
Insurance Company or the claimants to oppose any · 
of the appeals. It appears _from the judgment of the · 
Claims Tribunal. that the liability under the amended 
Act of the insurer would be up to the limit of Rs 
?5,000/-. This p_osition, as appears from the 
JUdgment of the tnal court, was not disputed, if the · 
?mended Act would apply. The total liability of the 
msurer, therefore, would be to the extent of Rs. 

(1) (1982) AIR (SC) 836. 
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75,000/- and the Insurance Company is accordingly 
liable to pay the whole amount awarded to the 
different claimants in the different claim cases. . 

However, there is a big · obstacle in the way in 
givin$] complete relief to the owner of the vehicle, 
WhO IS the arpellant before thiS COUrt, in View Of the 
judgment o the Division Bench in Miscllaneous 
Ap.peal no. 188 of 1974 aforesaid .. 
. 7. In order to obviate this anomalous ·situation 
created by the aforesaid Bench decision, M r_ Ghose 
in his argument relied upon a subsequent Bench 
decision of ·this Court 1n the case of National 

·Insurance Co. Ltd. vs. Chunnu Ram(1) taking a 
contrary view and supporting. fully the submission of 
Mr. Ghosh. It has been· pointed out by learned 
Counsel Mr. Ghose that one of the learned Judges,' 
who was a member -of the Bench which delivered the 
judgment in Miscellaneous Appear · no. 188 of 1974 
was also a member of this Bench decision. Be that 
fl.S it may, it appears that when the previous . 
unreported judgment was delivered on 16th May 
1980, the judgment of the Supreme Court in the 
Motor Owners Insurance Co. Ltd. vs . Jadsoji. 
Keshavji Modi and others (2) was not pronounced 
interpreting the correct position of law. In this 
Supreme Court decision the relevant words 
appearing in Section 95(2) of the Motor Vehicles Act 
(IV of 1939}, 'any _ one . accident' have been 
interpreted. The said expression has been 
i~~erpreted to mean, 'accident to any one'. It has 
b ;en held that the_ word 'accident' , is used in the 
expression, 'any one accident' from the point of 

. view of various claimants each of whom is entitled to 
make a. s~parate cl9-im for the accident suffered by 

(1) (1984) AIR (Pat.) 1 
(2) (1981) AIR (SC) 2059. 
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·him and not from the point of view of the insurer. 
Following this Supreme Court decision, · the 

Ran chi Bench in National Insurance Co.'s case 
(supra) observed,' 'in view of the . decisi_on of : the 
Supreme Court, the court may perhaps 1n a g1ven 
case award the maximum compensation even t.o only 
one passenger who might be a victim of the accident 
in the type of the bus he was travelling against the 
Insurance Company' . In the result , the appeal which 
was preferred by ··the · ·Insurance Company was 
dismissed and ttie · order of the Claims Tribunal 
awarding Rs . 20,000/-· to the claimant, · holding. the 
.same to be proper and justified was upheld-. . 

8. It cannot, therefore •. be disputed that the · 
law as interpreted by the Supreme Court · in the 
Motor Owners Insurance Co. Ltd, (supra) has to be 
followed in deciding the present appeal also. · · 

9. In 'view of the discussions made above, 
Miscellaneous Appeal nos. 198 of 1974, 201 of 1974, 
200 of 1974 and 204 of 1974 have to be allowed and 
it is h.eld that the owner of the vehicle, namely, the 

: appellant Tara Pad a Roy is not liable to pay any 
· amount to any of these claimants, but the amount 

awarded by the Claims. Tribunal to the claimants of . 
these cases should be paid by the · Insurance 

· Company. · · 
However, there is a big obstacle in allowing · 

.Miscellaneous Appeal No. 203 of ·1974, in view of the 
judgment passed in Miscellaneous Appeal no. 188 ·of 
1974. !he judgment passed by the Ranchi Bench in 

·the sa1d appeal has become fmal and the parties in 
that appeal as also in Miscellaneous Appeal no. 203 
of 1974 --are common . As ·the judgment in 

· Miscellaneous Appeal no. 188 of 1974 has become . 
final, Miscellaneous Appeal no. 203 of 1974 cannot 
be allowed because in such a s_ituation a · conflicting 
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decision would come into existence ·which would 
create anomaly. It is, therefore, held that in so far as 
Miscellaneous Appeal no. 203 of 1S74 is concerned, 
the judgment passed in Miscellaneous Appeal no. 
188 of 1974 has binding effect between the·parties 
and as the said judgment cannot be disturbed by 
this Court, Miscelfaneous Appeal no. 203 of 1974, is 
dismissed, but without costs. · · 

Miscellaneous Appeal no . 202 of 1974 and 
Miscellaneous Appeal no. 199 of 1974 stand on the 
same footing as the other four appeals which have 
been allowed. Accordingly, , these two appeals are 
also allowed and the amounts covered by these two 
appeals. are also directed to be paid by the 
Insurance Company and not by the bus owner, the 
appellant. 

10. In the result, Miscellaneous Appeal no. 203 
of· 1974 is dismissed and the rest six appeals 
mentioned above are allowed, as indicated above. In 
the circumstances of the case, there will be no order 
as to costs. 

B.P.Jha, J. 
R.D. I 

I agree 
Order accordingly. 
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MISCELLANEOUS.· CRIMINAL 

1984/December, 17 . . 
. I 

Before P.S. Sahay an~ Ashwini K.umar. Sinha, ·JJ . 

. Arbind Kumar and Others.* 

v. 

The State of Bihar and another. 
: . 

Bihar Conduct of Examinations -Act, 1981, 
(Bihar Act No. I of 1982) section 3, 7 and Schedule 
of the Act-Item no. 2 of the Schedule-Semester 
examination conducted by the · Lalit Narain Mishra 
Institute of Economic . Development and Social' 
Change, Patna, whether falls under Item no. 2 of the 
Schedule- B,ihar State Universities Act, . 1976 (Bihar­
Act no. XXIII of 1976) section 73-Lalit Narain Mishra 
Institute of Economic Development and Social 
Change, Patna- whether an autonomous Institute:.... 
Bihar Conduct of Examination Act, 1981- section 
3-First · lnformation Report in . the case making out . 
offence under section 3- wrong mentioning . of 
section 7 in the order taking cognizance- whether 
vitiates the order. . · · 

The Lalit Narain' Mishra Institute of Economic 
Development and Social Change, Patna, hereinafter 
called the ln.stitute, is a autonomous institute under 
the Magadh University under section 73 of the Bihar 
State Universities Act, 1976. The examinations 

* Criminal Misc·ellaneous No. 8522 of 1983. In the matter of an 
application under section 482 of the Code of . Criminal 
Procedure. · · 
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·conducted by the ln'st itute including the Semester 
· examination, are examinations which are duly 
recognised by the Magadh University. The 

· · examinations conducted. by the institute are also 
regulated by the Examination Board on which there 
are nominees of the Magadh University. - · 

Held, that the Semester Examinations are not 
internal examinations of the Institute. The Institute is 
an authority of the Magadh University and the 
examination in ·question conducted by it falls 
squarely under the word "Under the authority of any 
University" occ!,Jring in item 2 of the Schedufe of the 
Bihar . Conduct of .Examinations Act, 1981, 
hereinafter called the Act. . 

. Held, fu.rther, that the First Information Report 
in the case makes out a prima facie ·case under 
section 3 of the Act. Wrong mentioning ·of section 7 

· in the order dated 1.9.1983 passed by the 
Subd ivisional Magistrate , Sadar, Patna takin~ 
cognizance, must be taken to be r.edundant and 1t 
does not vitiate the order. 

Application by the accused . 
The facts of the case material to this report are 

set out in the judgment of A . K. Sinha, J. 
M/s Yaduvansh Giri and S. Tiwary for the 

.petitioners 
Mr. Ganesh Prasad Jayaswal (for State) 

· M~ (D~) Sadanand Jha and M~ AnU Kumar 
Tiwary for Opp. Party no. 2. . 
. Ashwini Kumar Sinna, J . By this application the 
petitioners have prayed for quashin!;J the order dated· 
1.9 .83 , · passed by the Sub- Divisional Magistrate , 

. Sadar, Patna, by which cognizance has been taken 
under sect iOfjl S 7 and 8 of the Bihar .conduct of 
Examinations Act, 1981 { Bihar Act No. 1 of 1982) 
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(he-reinafter referred to as 'the Act'): 
. 2. The pre~ent case involves a.n _inte.resting and ( 

important quest1on of law. The dec1s1on m the cas~ . 
depends upon the inter'pretation of Item no. 2 of the · 
Schedule of the Act. This Schedule is 'under section 
2(i) of the Act. Item no.2 of the Schedule runs as 
follows:- · · · 

"Examination conducted by or under the . 
authority of any University established by an 
Act o.f the State Legislature." 
3 . The petitioners were appearing at the 

examination for Diploma Cours-e in Marketing and 
Sales Management (1980-81 Batch) on 16.8.82 

. conducted in the prem_ises 9f the Lalit Narain Mish_ra 
Institute of . Econom1c Development and Soc1al 
Change, Patna (herein·after referred to , as· 'the 
Institute'). In the second Semester in paper 6th, of 
the Marketing ·Research the petitioners were found 
using· unfair means by copying from pieces of 
papers' directly related to the main questions and . 
the petitioners were expell~d from the examination 
and debarred from . appearing at the subsequent 
papers of Semester. . 

4 . On the written report dated 16 .8 .82 of Shri · 
Chakradhar Singh, the Controller of Examination and · 
Senior Superintendent of the Institute, · an · 
information was lodged at the Kotwali Police Station. 
It was number.ed as Kotwali P.S. Case No . 769(8)82. 
The informant (the Controller of Examination . and 
Senior Superintendent of -the Institute), in ·the 
aforesai~ F.I.R. on the afo~esa i d fa(:;ts, prayed fc;>r 
legal act10n to be taken agamst the petitioners. Thts · 
case lodged on 16.8 .82 was under section 7 -and 8 
of the Act. · · 

The F. I. R. has been marked as Annexure-2 to 
the application. 
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. · It appears from the F. I. R. that the investigation 
was · conducted by the Deputy Superintendent of 

I Police ; law , and . Order, P.atna, _and ultimately 
charge-sheet was submitted against the petitioners 

· (a copy of the charge-sheet dated 11.4.83 has been 
marked as Annexure-3 to the petition). Thereafter, 
on the basis of the charge- sheet, the Sub-Divisional 
Magistrate, Sadar; Patna, to.ok cognizance by the 
impugned order dated 1.9.83 (as contained in . 

. Ann.exure-1 to the petition). . 
· 5. .Learned counsel appearing fo·r the . 

petitioners has submitted that Item no.2 of the 
Schedule under the Act was not applicabie to the 
facts o.f the case and hence cognizance taken by the 
Sub- Divisional Magistrate, Sadar, Patna, under' 
sections 7 and ·a of the Act was bad in law and 
needed to be quashed .. Learned counsel for . the 
petitioners also submitted that the Act its.elf being 
not applicable to the examination in question 
conducted by the Institute, no provision of the Act 

·.was ~pplicable on the facts of the instant case and 
hence the . question of contravening section · 7 or 
section 10 did not arise at all. 

6. These were the only submissions advanced 
by the learned counsel for the petitioners anq no 
oth'er point was raised before us. In fa·ct, the two 
submissions, mentioned .above , are inter-linked 
and tlie point to be determined is mainly whether 
Item no. 2 of · the Schedule under the Act was 
applicable on ·the facts of the present case . . As 
stated hereinbefore, though apparently, · the point 

· seems to be simple, but, · in my opinion, is 
· su bsta.ntial and important one, as such a question , 

on such a fact , has riot been· raised in any earlier 
case .(as informed to us at the bar) . Learned 
counsel for the petitioners has fairly conceded that 
if Item no. 2 of the Schedule under the Act , · as it 
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stands; was applicable to the fach of the present 
case

1 
it was difficult tor the pe.tiHoners to challenge 

the 1rilpugned order of . cogmzance taken by tfle,. 
court concerned. . · 

In short, , ·- the learned co.unsel for the· 
petitioners has submitted that the examination in 
question was not conducted under the authority of 
any University established by , an Act of State 
Legislature, in other words, the submission was that ] 
the Lalit Narain Mishra Institute . of Econom iE:·. 
Development and Social Change, Patna, was not an 
authority of any University established by an Act of 
State Legislature, hence , the examination in 
question conducted by it was not covered under the 
Sc~edule of the Act; and, hence, ro cognizance 
would be taken under the Act. . .. : . . 

· 7. Thus, the thrust of the submission . wa~ that 
the Laiit Narain Mishra Institute of . Economic 
Development and Social Change , Patna, was not an 
authority of any. University and, hence, · the 
examination in question conducted by it was no( 
under the authority of any University. . 

8. ·This case was earlier listed before the 
learned · Single Judge, who, in view of · the 

. . importance or the point involved (as to what: is the 
correct interpretation of Item no .2 of th·e Schedule 
under the Act). referred the case to · a Division Bench 
for authoritative decision by his order dated 
15.2. 1984. . . 

I • 

9. In order -.to .appreciate the. subm iss ions 
advanced by the learned counsel . for · the 
petitioners , it is essen'tial to · state some important 
relevant facts . · · · 

Prior to 10th of 'June, 1975, the Institute was 
named and known as the Bihar Institute of ·Econ·omic 
Development, .. which was situate at Boring Canal , 
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Road, Patna. At that stage also it was known as 
Bihar lnstitu(e of Economic Development. It was 
recognised by · the Magadh University as an 
Institute for tl)e purpose ·of research as per the 
provisio·n of section 2(i) of the then. Ma~adh 
University Act . This is obvious from a letter wr1tten 
by the Deputy .Registrar of the Magadh University 
dated · 2 ~ 3.'1974 (Annexure A/2 in the counter 

,Affidavit filed by the Institute-Respondent no .2). 
Thereafter, on the death of Shri Lalit Nara1n 
Mishra , the Government of Bihar, Department of 
Education , vide its Resolution dated 1 0 .6.1975, 
resolved to establish Lalit Narain · Mishra Institute 
of Economic Development and· Social Change, i.e. 
the Institute, by changing the name of the · 
erstwhile Bihar Institute of Economic Development. · 
By the same Resolution the Government decided 
th·at the entire expenses of the Institute wou·ld be 
bc;>rne by the ~ State Government (Education 
Department) and ·for this annual grant would be 
made. It was further ordered to publish the 
aforesaid Resolution in the Bihar Gazette (this 
Resolution dated 1 0.6 . 75 has be ell"' marked as 
Annexure B/2 in the counter affidavit. filed by the 
Institute) . Then by another Resolution dated 
21.11.1975, the Education .Department of the 
Government of Bihar, made certain improvements, 
the important one being for the proper 
management and development of the Institute, it 
resolved that there shall be nom inees of the State 
Government and of the University in the governing 
body· of the Institute and out of such nominated 
members, there shall be one member each of the 
Education Department and the Finance Department 
of the State and one nominee was t0 be from the 
M a g ad h U n i v e r sit y. . A p art from t h is , the said 
Resolution provided for a representative ·of other 
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Universities in turns according to alphabetical order 
in the name of the University. (a copy of .this 
Resolution has been.marked as An·nexure C/2 to the 
counter affidavit filed by the Institute). . · 

10. SubseqtJently, the Institute ·approached· 
the Magadh University for granting the Institute . 
the status of an autonomous Institute under the 
provisions of the Bihar State Un iversit ies Act, 
1.9.76 (hereinafter referred tp as ' the Universitie-s-
Act'). · · . 

11. The Institute was recognised· by 'the 
University of Ranchi by letter dated 31.3.1976 (a 
copy of wh ich has been marked as Annexure G/2 to 
the counter filed by the lnstitb,Jte). . · . 
. 12. The Institute was also recognise.d by the 
Patna University · - vide its letter no . G/11622 
dated .15.5.1976 (copy of this letter has been 
marked as Annexure F/2 in the counter filed by 
the Institute) . . 

1 
· . . , 

· }3. The. Institute was · also recognised by the 
Bihar University, Mu·zaffarpur - vid-e . letter No. 
8/15554 . dated 12.6 .1976 (a copy of this letter has 
been marked as Annexure H/2 to the counter filed 'by . 
the ·Institute) . · 1 · 

.14. Thereafter, on 18.3.1977, ·the Registrar of 
the M_agadh University, BC?dh Gay,a, - -vide fetter no./ 
5412 mformed the then Director of the lns.titute · that 
the Vi_ce-Chancel._lor . was pleased to pass orders 
declanng the Institute. to be an· autonomous Institute 
under the Magadh L)n ivers ity under section 73 of the 
Univers ities Act. The Vice-Chancellor was further 
pleased to constitute a committee to prepare draft of 
re·levant transitory regulations and syllabi for 'th.e 
examination· to be ~ con~ucted by th~· fnstitute. The 
personnel of the committee was also named in the 
aforesa id · letter (a copy of this letter has · been 
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· marked as Annexure D/2 to th,e counter filed by. the 
.Institute). .. · . · 

. .This was in pursuance of . the : approach made 
by the Institute, as already state above. 

Subsequently, on 23.3. 77 . a regular Notification 
· was issued by the Magadh University and a copy of 
which was sent to the Director of the Institute under 
Memo No.· 580/G dated 23.3. 77 (a copy of this 

_..!!otif.ication has been marked as Annexure F/2 to the 
counter filed by the Institute). . . 

15. Thereafter the Chairman of the Institute, on 
16.8. 77, wrote to the Vice-Chancellor of Magadh 
University, Bodh Gaya, that under section 73 relating 
to the autonomy, · the · Institute had· already 
constituted different bodies like Board of Courses of 
Studies, Examination Board, Academic Council and · 
the University had already nominated three members 
on the Board of Courses of Studies but no members 
had been nominated by the Magadh University in the 
Exa·mination Board and in the Academic Council as 
provided under · section · 73(c) and 73(d) of the 
Ordinance; ·and , hence, the University . was 
requested for immediate action ·as the results wer·e 

· r"eady for -consideration of the Examination Board (a 
copy of this letter has been marked as Annexure 1/2 
to the count~r fil.ed by· the Institute). 

· 16. · The . Magadh University, Bodh Gaya, in 
, reply to the letter just referred to above , deputed Dr. 

B .. Ganguli, Head of the · Post Graduat~ Department 
(Economics) as a nominated · member in , · the 
~xamination Board and further informed that the 

·. names of the nomiri·ees to represent the University iri 
the Academic Council would be sent ·rater. A copy of. 
this letter dated 7.10.717 has . been marked as 
Annexure J/2 to the count~r filed by the Institute . 

17. In due course the Mag ad~ Univers ity, b)t its 
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letter dated 19.9.79 wrote to . the . Government of 
Bihar, Education Department, · tor . according 
concurrence for .the grant of autonomo~s. status to 
the Institute and requested that the dec1s1on of the 
Government be communicated at an early date to 
the University: In pursuance of this letter of the 
Magadh Umversity dated 19.9 . 79, the Joint · 
Secretary to the Government ·of Bihar, Department of 
Education, informed the . Registrar of the Magadh 
University that the State Government had artreed· to ­
declare the· Institute an autonomous- lnstttute. (a 
copy of this letter of ·the Government of. Bihar has 
been marked as Annexure K/2 to the counter filed by 
the Institute). / 

18. Though, as just stated above, the Institute 
was ·grant~d autonomous· · status, . the Institute, by 
way of abundant caution, approached the Magadh 
Un1versity specially to recognise the diploma course 
conducted by the Institute and upon which the 
Registrar of the Magadh University. - vide letter 
dated 21.11. 79,· informed the Director of the Institute 
that several courses including the Post-graduate 
Diploma Courses in Marketing and Sales 

. Management were recognised by tfte . University (a 
copy of this -letter dated 21.11. 79 has been marked 
as Annexure L/2 to .the counter filed ·· by the 
Institute). . · · 

. 1 ~ .. Thereafter th·e autonomous. status granted 
to . the . Institute W?~S . extended by the Magadh . 
Umvers1ty fo·r a · penod of .three years - vide letter 
dated 19_.4.1980, with effect -from 16.5.1980. 

Thus, on facts· stated just above- the 
• examination in question in which the petitioners 
were· appearing · " for the session 1980-811 

(examination held in the year 1982) had the specific · 
·rec9gnition of the Magf?,dh ·University" · · 
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20. Thereafter, the Inspector of Colleges, 
Magadh University, by his letter dated 2.3.1982, 
wrote to the Joint Secretary, Education Department , 
Government of Bih .ar, that - the Institute . was an 
Autonomous Institute and its Director had requested 
for permanent affiliation . and the same had already 
been considered by· the Vice- · Chancellor, who had 
recommended for granting permanent affiliation to 
the. Institute (a copy of th1s letter has been marked 
·as Annexure M/2 to the counter filed by the 
Institute) : In response to this letter the Government 
of Bihar, Department of Education, approved/ 
granted permanent affiliation to the Institute (a copy 
of this letter dated · 16.4.82 has been marked as 
Annexure N/2 to the counter filed by the Institute) . 

· 21 . The relevant- facts stated hereinbefore 
about the Lalit Narain Mishra Institute of Economic 
Development and Social Change, Patna, have not 
been controverted by the petitioners, as no reply to 
the counter filed by the Institute (Respondent -no . 2) . 
was filed ' by the petitioners. Thus , the facts, as 
stated above, stand uncontroverted . . 

Thus, on the accepted facts, as· above, it has 
to be seen whether the Lalit Narain Mishra Institute 
.of . Econ_omic · Development ·and Social Change, 
Patna, is ~"an authority of any University" and if so 
wh.ether t~e examination in questiol! was under such 
an authonty. · : 

. 22. · Learned counsel for the · petitioners, in 
support of his · submission, that the Institute was not 
an authority of the University, relied upon section 15 
of the Magadh University Act, -1961, and also section 

· 17 of the Bihar State Universjties Act, 1976. Under 
-section 15 of the M.agadh · University Act, 1961, the 
authorities of the University were (1) The Senate, (2) 

. the Syndicate, (3) the Academ~c Council , (4). the 
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Faculties, · (5) the Examination Board, · (6) . ~he 
Fi.narice Committee, and (7) such other authont1es 
as may be declared by the Statutes to . . be the 
authorities of the U'nivers1ty. • · 

"• Under section 17 of the Bihar · State 
Universities Act, 197,6, the authorities of the 
University were (1 ). the Senate, (2) the Syndicate, (3) 
the Academic ·_council; (4) the Faculties, (5) the 
Examination Board, (6) the Finance Com ruJttee, ~7}_ 
the Planning and Evaluation Committee, and 8) 
such other authorities as may ·be declared to be t e 
authorities of the University by the statutes. · 

· 23 . Learned ·counsel for the petitioners 
submitted that neither under Item 7 of the Magadh 
University Act, 1.961, nor under Item no. 8 of the 
Bihar State Universities ·Act, 1976, referred to above, 
the statute had not declared any other authority. · . 

So far as the submiss(on of the learned 
counsel for the petitioners .that the. statute had not 
declared any other authority under Item no. 7 of the 
Magadh U niver'sity Act, 1961 (referred to above), . is 
concer-ned , it is enough to say that the submission 

. advanced was absolutely under ·a .misconception 
because· the M?gadh University Act, 1961 (Act '4 of 
1962) was repealed by section 81 of the Bihar State . 
Universities Act, 1976 · (Bihar .Act XXIII of 1976) 
which had. ·received assent on 31.12. 7'6 .and .. was 
published in the Bihar G?zette (Extraoroinary No.. 
507 dated 16.5.77). Thus , 1t remains only to .be seen 
whether the _Institute was declared as an authority of 
the Un1vers1ty under Item no. 8 of the Bihar State 
Universities Act, 1976, . (referred to above). ,. · · 

· 24 . No co1:.1nter affidavit has been filed by ttie · 
State of Bihar" (respondent rio. 2). As already 
sta t~d above , ~he . ~o u nte r affidavit, co~t.roverti ~g 
•i .e r~cts/s u bm 1 ss1o n s .made by the pet1t1one rs 1n 
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. ~o~ ~)~titi.on, was file? by the lnsHtute (Respon~ent . 

. , Learned counsel for the Institute (Respondent 
no ; .. 2} contended that · the · Institute squarely fell 
"under the authority of any University" of Item no. 2 
of · the Schedule of the Bihar Conduct of 
Examinations · Act, 1981 (Bihar · Act No. 1 of ·1982) 
and in support of his submission he referred ·to the 

. Bihar Ordinance no. · 106 of 1981 - known as 
Conduct of Examinations Seco"nd Ordinance, 1981 . It 
seems, the life of the Ordinance was extended by 
the Third Ordinance, 1981 (Bihar Ordinance 176 of 
1981 ). It is after the repeal of the Third Ordinance 
(Bihar Ordinance No. 176 of 1981) . that the Bihar 
Conduct of Examinations Act, 1981 (Bihar Act no. 1 
of 1982} came into force having received the assent 
of Governor on 21 .2.82 and f.ublished in the Bihar 
Gazette (Extraordinary on 23 . . 82} : . 

. Learned counsel for the petitioners, in support 
of his submission, that the Institute squarely fell 
under· the Schedule of the ·Act (Bihar ·Conduct -of 
Examinations Act, 1981). referred to sections 2(1), 
section 3 ·and Item no. 2 of the Schedule under the 
Ordinance. 

· Section 2(i), section ·3 and item no. 2 of 
the Schedule under . the Ordinance are as . 
follows :- · 

· S. 2(i) "Recognised e·xamination" means 
any of the examinat ions enumerated in the 

·.Schedule and includes an examination held 
unde.r the authority of the State Government or 
by · anybody constituted under State · 
enactments. 

S. 3 Pro.hibition of the use of unfairmeans 
or cheating at exeminations - No person shall 
ta.ke . recourse to unfairmeans or resqrt to 
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cheating at ' any of · the - · exami~ations 
enumerated in the Schedule. ' ' . 

· Item no. 2 of the Schedule - University 
Examinations. · 
25. Lea·rned counsel for- the Institute 

· (Respondent no. 2) contended that when· the Bihar 
Conduct of Examinations Act, 1981 (Bihar Act 1 of 
1982) ·came into force after repealing the Third 

'·O(dinance ' (Bihar Ordinance No. 176 of 1981), the 
entire complexion was changed and section 2(i),' 

. section 3 and Item no. 2 of the Schedule under the 
Act were enacted as follows :-

S. 2(i) . "recognised examination" means .any . of 
the examinations - enumerated in · the 
Schedule as also examination held under 
the authority of the Stat~ · Government or 
by any body constituted under State 

· enactments; and includes evaluation, 
tabulation, publication of results ·. and all 
matters connected with the examination 
and pubqcation of results; and .......... . 

S. 3. Prohibitior'i of the use of unfairmeans or 
cheating at e?(aminations:- . No person 
shal.l. take recourse to unfairmeans or 
reso·r~ t_o che.ating . at any of · thei 
exammat1ons · enumerated in the 
Schedule or any examination held under · 
the author.ity of~ the State Government or 
by an-y body const itute'd under State 
enactments, or in any evaluation or 
tabulation work or with respect to any 
matter of th.e recognised examination .. 
Item 2 of · the Schedule:- Examination 
conducted by or under the authority of 
any University established by an Act of 
the State Legislature. 
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26 . . Thus, the learned counsel for the 

petitioners submitted that under the Item no. · .2 of 
· the Schedule of the Ordinance, the examination was 

to be conducted by the University; WHEREAS under 
the Item ·no. 2 of the Schedule of the Act, the 
examination was either to be conducted by the 
University or under the authority of an University. 
The learned counsel for the Institute, tllus, 
submitted that item no. 2 of the Schedule of the Act 

. widened/enlarged the scope and any examination 
conducted under the authority of the University fell 
_squarely within Item no.2 of the Schedule of the Act. 

27. Learned · counsel for the Institute 
(Respondent noo2) also referred to section 73 of the 
Bihar State Universiti_es Act, 1976 (Bihar Act XXIII of 0
1976) and contended that the Institute was a body. 
under the Bihar State Universities Act,o19760 . 

Section 73 of the Bihar. State University Act, 
1976, states as follows:- . 0 

S. 73. Autonomous College or institute -
Notwithstanding anything contained · in · 
any provision of this Act, the Univ:ersity 
may, subject to its adequate supervision 
and the manner prescribed in the 
relevant 0 statutes confer upon any 
College or institute, having outstanding 
caliber and fulfilling the prescribed 

. conditions the powers to make or 
modifications in the courses of studies 
prescribed by . the University for its 
students, and the · privilege to take 

·examinations in such modified course of 
study and management thereof and such 
other powers in respect of other matt.ers, 
as it . may deem fit and such institute or 

. college, as the case may ~e. shall be 
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declared autonomous institute · or 
College." 

28. Lear.ned counsel . contended that the 
Institute, admittedly, being an a·utonomous authority 
was ipso .facto empowered to . conduct · the 
examination ·under section 73 · of the Bihar State 
Universities Act, - 1976 ~ · . . -

29. It. would appear fr.om the facts stated 
above, (vide Annexure L/2 dated 21.11.79) that 
several ·courses . including the· Post-graduate 
Diploma Course in Marketing and Sales Management 
were.recognised by the University, the Government 
of Bihar, declared th'e .Institute as a permanent 
autonomous . Institute ' ·on 8 .8.1980 - vide Annexure 
K/2 sent by the Joint Secretary to the Government of 
Bihar, Department of Education, -to the_ Registrar of 
the Magadh University. . 

· 30. Learned co·unsel · for the . Institute 
(Respondent ·nO. 2) submitted, on the 
uncontroverted facts,· that the Bihar · Con.duct of 
Exami. ations Act, 1981 (Bi'har Act 1 of 1981)· had·: 
radically changed the schedule as it stood in the 
Ordinance and in item ·no. 2 of the Schedule of the 
Act (Bihar Conduct of Examinations Act) it included . 
not only the examination conducted by the 
University (as originally it was in the Ordinance) but 
it included also an examination conducted under the . 
authority of the University after the word 'or'. 

· 31. The Act.in question, ·i. e.,-the Bihar Conduct 
of Examinations Act, 1981, neither defines hor 
explains the words "under the authority" used in item 
no. 2 of the Schedule of the Act and hence the 
word "authority" must be construed acc'ording to its 
ordinary_ meanmg, and, therefore, must mean a legal 
power g1ven by one person to another to do an act. 
A person is said · to be authorised or to have an 
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authority when he is in such a position that he can 
act in a ·certain manner without incurring liability, to 
which he would be ~posed but for the authority, or, 
so as to produce the same effect as if the person 
granting the authority had for himself done the act. 
There clearly arises m such a case the relationship 
of a principal and . an . agent. The words •under the 
authority of" mean pursuant to the authority, such as 
where an agent or a servant acts under or pursuant 

' rc the authority of n:~ princi-pal or ·master. . 
32. I . . 

Thfs, · · in . my opinion, is the 
meaning/interpretation· of · tbe word "under .the 
authority of". 

. . 33. The question . then is whether the · Lalit 
Narain Mishra Institute of Economic Development 

· and Social · Change, Patna, has conducted the 
examination in question un·der the authority of the 
University. ..: • ·· · 

I .. In my opinion, once the Institute was granted 
autonomous status, it became entitled to · conduct 
examinations and its courses of· studies also got 
recognised . by the Magadh University including the · 
Post-graduate Diploma Course in Marketing and 
Sales Management (The examination in question) . . 
The Institute was duly declared an . autonomous 

· Institute. not only by the Magadh Univ~rsity but also 
by th·e State Government, Department of Education, 
Bthar. The entire expenses of the · Institute is borne 
by the State Government, Department of Education. 
As · stated earlier, the Institute was also recognised 
by the Patna University. as well as by the Ranchi 
University (vide Annexure F/2 and G/2 respectively). 

For the . reasons hereinbe.fore stated, in my 
· opinion; · · the examinations conducted by the 

Institute, _including Semester examination, are 
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examinations which are duly recognised by th,e 
, Magadh University. These examinations conducted 

by the Institute . are also regulated by the 
Examination Board on which there are nominee$ of 
the Magadh University. I hold . that the Semester 
examinations are not internal examinations of ·the 
Institute as contended by the' learned counsel for 
the petitioners, I further. hold that the Institute being · 
an autonomous body (vide Annexure K/2) , has the 
right and power to conduct the examinations which 
it does. . . . 

Thus, . for the r~as.o'ns stated hereinbefore, I 
hold that the Lalit Narain Mishra Institute of 
Economic Development and Social ·Change , Patna 
(Respondent no. 2) is an authority of the University 

. (Magadh University) and the exam1nation in question. 
conducted by it falls squarely under the words . 
"under the authority of any. University" and , thus -the 
~xamination in question conducted by it· fell within 
Item no. 2· of the' Schedule of the Act. -I further hold 
that the Act {Bihar Conduct of Examinations Act , 
1981) was full.y applicable to · the examination in 
question conducted by the Institute and· thus the 
provisions of .the Act were fully applicable in the· 
1.nstant case.. - · · · 

34. In .view pf what I have held .~bove·, the main 
submission advanced .bY the learned counsel for .the 
petitioners fails and is without any substance . · • 

35. Having held as above to the effect that the 
Bihar Conduct of Examinations Act 1981 'was 

·applicable . in the instant c~se . The only qu'estion 
that. remams to be considered is whether the 

.cognizanc_e taken by the Sub-Divisional Magistrate, 
Sadar, Patna, under section 7 and 8 ·of the Act (in 
Kotwali P.S. Case No. 769(8)/82) suffers from any 
illegality. ... ' · 



VOL. LX.IVJ. THE INDIAN LAW REPORTS · 588 

36. The present application is under -section 
482 of the Code of Cnminal Procedure, 1973, in 
other words, the petitioners have asked this Court to 
exercise its inherent power. to quash the cognizance. 

· · The inherent power of the Hi9h Court · under 
section 482 of the Code of, Crimmal Procedure, 
1973,. is at par with the earlier Section 561. (a) of the 
Old Code of Criminal Procedure. It is well ' settled 
that the inherent power. of the High Court cannot be 
exercised in regard to the . m.atters · specifically 
covered by the other 'provisions of the Code. It is 
also well settled that the inherent jurisdiction of the 
High Court can be exercised . to quash the 
proceedings ·in a proper case either to prevent the 
abuse ot the process of any court or otherwise to 
secure the .ends of · justice. Ordinarily, criminal 

· proce.edings instituted ag.ainst an accused must be 
tried under the provisions of the Code. and the High 
Court would be .reluctant to interfere with the said 
proceeding at an , inter-locutory stage. It is also 
settled that. it is not possible, desirable or expedient. 
tp lay down any inflexible rule, which wou1d govern 
the exercise of this inherent jurisdiction. However, if 
there is a · legal bar against the institution or 
continuance of the criminal proceeding in respect of' 
the offence alleged, the criminal . proceeding can be 
quashed . Again, if the allegations in the F. I. R. or the 
complaint taken at their face value do not constitute · 
the offence . alleged, the criminal proc.eeding can be 
quashed .. In exercising its jurisdiction under section 
482 of the Code of Crimmal Procedure , the High 

· Court' would not embark upon an enquiry as to 
whether the evidence in question was reli.able or not. 
This is · the function of the trial ·mag istrate .. and 
ordinarily it would not , be open to any party to 
invoke the. High Court's inherent jurisdiction and 
con~end that on a reasonable appreciation of the 
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evidence the accusation made ·against the accu-sed 
·wou.ld not be sustained. 

Broadly stated, this: is the· nature ·and scope of 
inherent jurisdiction of the High Court under section 
482 of the Code of Criminal Procedure, 1973, in the­
matter of quashing the criminal proceeding. . 

The aforesaid principles are well settled by. 
several judicial decisions dealing with the . ·nature 
and scope of the inherent jurisdiction of .the High 
Court. ' • · · 

37. The afo~esaid ·principles of law being well· 
settled , it is to be seen whether the cognizance 
taken in· the instant case suffers from such an 

· illegality which warrants interference by the High 
Court by exercising its inherent jurisdiction. · 

38. Section 3, 7 and 10 of the Bihar Conduct of 
Examinations Act, 1981 .(e'lhar Act 1 of 1982) ·are as 
follows:- · · 

S.3 . . Prohibition 'of ·the use of unfair means or 
cheating at examinations:- . No person 
shall . take recourse · to unfair means or 
resort to · cheating at any • . of the 
examinat ions enumerated in the 
Schedule or any exa1J1ination held under. 
the authority of the State Government or 
by any body constituted unde~r . State 
enactments, or ·· in any evaluation or 
tabulation work or with respect ' to any_ 
matte·r of the recognised examination. 

S: 7. Restriction C?n fake papers :- No person 
shall procure , ' poss.ess , distribute or 

· otherw1se puplicise or cause to be 
publicized any question paper as being 
tbe one or pU'rporting to be the one that 
is to be given or likely to be giver:1 at an 
ensuing recognised examination. · . 
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S. 10. Penalty - Whoever contravenes any of 
the provisions or the provision of 
sections 3 to 9 shall be punished with 
imprisonment which may extend to six 
months . but shall not be less than one 
month or with fine which may extend up 
to rupees two thousand or with both. 

·39. Cognizance in · the instant case has been 
taken under section 7 and 10 of the Act, as stated 
above. Learned . counsel for . the Institute 
(Respondent no. 2) has fairly conceded that the 
cognizance taken under section 7 ef the Act (as 
quoted above) was bad in law; as taking the face 
value of the F.I.R., -no case has been made out 
under section 7 of the Act against 'the petitioners. 

. 40. As would appear from section 10 of the Act 
(quoted above) it deals with the penalty for 
contravention of. any of the provisions of the Act or 
of the ·provisions of sections 3 to 9 of the Act. 

Learned counsel for the the parti~s have taken 
me to the F.I.R : (Annexure-2 to the petition). A mere 

· perusal of the F. I. R. is enough to show that a prima 
facie case is made out under section 3 of the A;:t 
and by the impugned Annexure (Annexure-1) dated 
1.9.83, the court below has taken _cognizance in· the 
case. It is true that in the impugned order -takir1g 
cognizance section 7 has been mentioned and not 
section 3 under which a F.rima facie case is mad€ 
out. ·On perusal of the F . . R. the question remains 
whether wrong ·mentioning of ·the section in the 

· order of .cognizance makes the order illegal so as to 
warrant interference by this Court. In my opinion , 
mentioning of section 7 of the Act · in the impugned 
order · (Annexure-1) must be taken to bP as 
redundant and hence it· · does not ·vitiate the 
cognizance taken. · · 
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If the. Act was applicable. in the ·instant case 
(as I have already held above . that the Act was 
applicable in the ' instant case), o.ne who take 
recourse to unfair means or resort to cheating at 
any of the examinatiops enumerated in the schedule 
fall within the ambit of section 3 of the Act. The 
F.I.R. (Annexure-2) given its face value make.s out a 
prima facie case against the · ·pe.tit i on~rs un9er 
sectopm 3 pf tje Act. Wheth·er there 1s contravention 
of this statutory provision enacted in secti"on 3 of 
the Act is · a matter still to be adjt:Jdit;ated . In my 
opinion,_ it would be unwise to ignore. the existence_ 
of sect1on 3 ··of the .Act and' to dispose of the 
proceeding as if section ~ was not. there . Thus I hold 
.that, as .the F. I.A. in .the presen~ case makes out a 
prima facie case under ~ection 3 of the · Act, · wrong 
mentioning of section 7 in the impugned order must 
be taken to be redundant and in· that view of the 
matter I hold that it does not vitiate the order. 

41. Learned counsel for the petit ioner"s has not 
contended that taking the face value of -the F. I. R. 
and accepting the same in its entirety it does ·not 

. constitute an offence. Thus, the fa1nt argument 
advanced by the learned counsel for the petitioners 
that the impugned ·order (Annexure-1) .should be 
interfered with as cognizance taken · u·nder section '7. 

· was bad also fails. . ·· · · · . · · . 
42. Learned counsel for the. petit.ioners ·afso · 

faintly ~ubmitted that if there . were two reasonable 
·constructions (with regard · to . Item no. 2 of the 
Schedule. of the Act), the CotJrt must give the more 
lenient one as that, according to the learnee counsel 
for the petitieners, .was th.e settled . view ·for' th-e 
construction of penal · sections . Broadly speaking · 

· this. submission advanced. by the learned counsel for 
the petitioners has received judicial approval, but in 
the instant case . :~ hold, · for the · reasons stated 
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above , that Item no.2 of the Schedule of the ·· Bihar 
Conduct .of Examinations Act, 1981 (Bihar A Q.t 1 of 
1982) · does not suffer of two · reasonable 
construct.ions. It could only be construed in the way 
in which I have construed above, and thus this 

· submission of the learned counsel for-the petitioners · 
also fails. · · 
. · 43. In the result , the appl ication is dismissed 

and I dire,ct _that the court be.low will proceed in 
accordance w1th law. · · • 

· (The words · in this ji,Jdgment have been 
, underlined by me for empha-sis) . . 

P.S. Sahay,· J. I ag ree. 
R.D. · Application dismfssed .. 
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· Before S.S .Sandhawalia, C.J. and 
Lalit Mohan Sharma., J. 

Mirza Sulaiman Beg a_n'd others.* . _ 

V • . 

Harihar Mahto and- others. 

Bihar c-onsolidation · of Holdings· and 
Prevention of Fragmentation Act, 1956 (Act ~XI of 
1956), section · 2(9) and 11 (3) proviso ~scope ·and 
applicability of- Kabaristan, · whether within the 
ambit of the wide sweep of t-he definition of 'land'. 

:: A reference to section 2(9) would show that 
the definition of land is not a constrictive one, but 
indeed is expansive. · The provision uses the 
well-known phrase 'means' and 'includes'. It se_e·ms 
to be plain therefrom that fhe definition, far from 
confining the land to being strictly agcicuttural in 
nature, m . fact extends it to matters and things , 
which cannot strictly be labelled. as 'agricultural 
land'-fo.r instan·ce it includes 'homestead', and, by 
itself, a homestead is not an agricultural land Stricto 
Sensu. Similarly, a· tank or a well are plainly not 
agricultural land. Therefore, the wide ranging · 
language employed· in section 2(9) would far from 
excluding Kabanstan land therefrom (which even in 
* ·civil Revision · No. 188 of 1979. From an o.rder of Mr. 

B.'N.Prasad, 4th Additional Munsif, Sasaram , dated the 2'4th 
"f January, 1979. · · 
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ordinary terminology may be understood as land 
generally) would indeed squarely put it within the 
wide Sy.teep of its definition . 

. The proviso to section 11 (3) clearly indicates 
that Legislature expressly visualised a lawful change 
of assignment by the Consolidation Officer of land 
dedicated for cre·mation grounds or other religious 
purposes with the pre-condition of the app·roval of 
the village Advisory · Commit~ee ; This clearly 
indicates that the statute visualises a cremation 
ground as squarely within the definition of 'land' and 
the ambit of consolidation. Plainly enough, if the 
argument is accepted that Kaba:-istan is not 
agricultural land, and, therefore, beyond . the · 
definition, thereon a parity of reasoning, a cremation 
ground is equally not agricultural land either, and, 
would thus have to be treated on the same footing. 
Yet, the· statute has clearly and in express- terms put 
cremation ground within the ambit of the definition 
of land and the scope of consolidation. That being 
so, Kabaristan land would have to be treated 
identically. Neither of the two is agricultural land as 
such, .and, therefore, if one is ·expressly within the 
scope of consolidation, one does not see why ·the 
oth~H can logically be excluded thereform. 

He.ld, therefore, that .Kabaristan is within the 
ambit of the wide sweep of the . definition of land in 
section 2(9) of the Act. · · 

Application by the plaintiffs. 
The facts of the case material to this report are 

set out in the judgment of S.S.Sandhawalia , C.J . 
. Messrs S.S .. Asghar . Hussain and Jamilur . 

Rahman for the petitioner 
Mr. Keshari Singh tor the opposite party. 
S.S.Sandhawalia, C .J. : .whether a Kabaristan . 

is within the ambit of the wide sweep qt the 
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definition of 'land' in ·Section 2(9) of the · Bihar 
Consolidation of Holdings and Prevention ,of 
Fragmentation Act, 1956 (hereinafter to be referred 
to as ·the Consolidation Act) · is the significant 
question necessitating this reference to ~he_ Division 
Bench. . · , . . 1 . 

2. The petition.er,· Mirza Sulaiman · Beg and 
others; had instituted a Title Suit in their indrvidual 

· as well as, representative capacity on oehalf of the 
Muslim public for the alleged removal of 
encroachment made by the . defendants and others 
over a portion of a Kabaristan situated in Murad.abad 
Kalan and for restraining , the d~fendants from 
interfering with the land or the trees thereon. It was 
averred that the aforesaid land is a very · -old 
Kabaristan and the dead bodies of· the Muslims 
residing in the localities were being buried there 
from time immemorial. On this premrse, it . was the 
stand that the same was. not agricultural lahd within 
the meaning of the Consolidation Act. In contesting 
the suit, the defendants in the writte.n stafement 
pleaded, inter alia, that they had taken a settlement 
of ten decimals out of the disputed plot of land ·and 
constructed a house and other appurtenance 
thereon and further denied the Kabaristan-character 
of the plot. On the 25th of April,· 1978, defendant No. 
2 filed a petition claiming that ttle suit had abated in 
view of the notification under Section 3 of the Act 
With respect to the area in which the plot · of land is 
sit~a.ted. The petitioners in rejoinder to· the said 
petrt!on took the stand that the land in question was 
outsrde the purview -of the Consolidation Act 1 

and,therefore, Section 4(c) of the . Act was 
inapplicable. By the ·impugned order ~ated the 24~h 
of January, 1979, the learned Addrtional Munsrf, 
Sasaram, without adverting in detail to the character 
of th.e land as Kabaristan and whether the s~me 



VOL. LXIV] THE INDIAN LAW REPORTS 596 

would be the land within the meaning of Section 2(9) 
of the ' Consolidation Act, proceeded to hold on the 
basis ot the notification that the suit was h it by 
Section 4 (c) and ordered that the same stood 

·aba.ted . . . 
· 3 . This 'civil revision originally came· up 'before 

my learned Brother Sharma, J., sitting singly. Before 
him, the learned counsel for the parties relied on 
Section 2(9), 4(c) and 1.1 (3) of the Consolidation Act 
to buttress their respect1ve stand. Considering the 
significance of the question, the matter. was referred 
tq be decided by a larger Bench. · 

. · 4 .. Inevitably the issue herein has to be 
· considered in ·. the . light · of the language of the 

Statute. What herein call for pointed notice are the 
provisions of Sections 2(7), · 2(9) and 11 (3) , which 
may be quoted in extenso· for facility of. reference :._ • 
· "2. . Definitions - In this Act, unless · there is 

anything repugnant in the subject or · 
context - . 

, XXX . XXX · XXX 

{7} . · 'Holding' means a parcel or parcels of 
land held by · a raiyat and forming the 

. subject matter of a separate ·tenancy; . · 
X~?< ._ . XXX XXX 

(9) · 'Land' · means agricult.ural land, . and 
includes horticultural land, tKharaur land, 
land with bamboo clumps, pasture land, 
cultivable · waste land, homesteads:, 
tanks, wens and water channels"; 

11 .' Preparation of Draft Scheme -
· (3) For the purpose of sub-section (1). it 

shall be lawful for the .Assistant Consolidation 
Officer - · 
(i) to declare that any . land specifically 
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assigned for a·ny public purposes. ceases 
to be so assigned an~ to ass1gn any 
other land for such publiC purposes ; 

. Provided that it shall not be lawful fo r/ 
the Assistant Consolidation Officer tQh 
direct that any land specifically as~ig.neo 
for cremation ground or other · rel1g1ou~d 

· purposes shall . cease to be so assigned 1 
unless it is approved by the vi flage ' 
Advisory Committee;" . . . · 

. 5. Learned Counsel . for the petit ioners t)ad 
. primarily pressed his contention that land under a . 
Kabristan was not agricultural land, and, would, 
therefore , stand out of the definition under Section 
2{9j . of the Bihar Consolidation · of . Holdings and 
prevention of Fragmentation Act , 1956 (hereinafter 
referred to as the Act). On this. premise Jt was 
fu ;· ther contended that consequently, the whole 
sweep of the consolidation proceedmg would be 
excluded ·altogether and no question of the 
abatement of the .suit under Section 4(c) would 
arise. Reliance was also sought to be placed · on the 
p~oviso to Section 11 (3) of the Act, and, . on Syed 
Mohd. Salie Labbai vs. Mohd. Hanifa (1). · . 

6. Perhaps, at the very outset it calls' for 
notice that the learned counsel for the petitioners 
was fair enough to concede that there was no 
precedent in favour of his stand . The matt er has, 
t~erefore, to ·be examined primar·ny on principle and 
tne l~nguage ot the sta~ute. \:\'hat first meets the eye 
herem 1s the w1de amplitude 1n which the Legislature 
has ~ought to cast the definition of ' land' .under 
section 2(~) of the Act. But, apart from that , it would , 
seem plam that even in · common parlance a 
graveyeard and the land un-der it . would still be 

(1) (1976) AlA (SC) 1569. 
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ordinarily understood as land. · The learned counsel 
for the petitioners had virtually conceded this 
aspect, but emphasis was sought to be placed by 
him that though this would be 'land', it is not 
'agricultural land' . A reference to Section 2(9) would 
show tpat the said definition is not a constrictive 
.one, but indeed is expansive. The provision uses the 
well-known phrase 'means ' and 'includes'. It seems 
to be plain therefrom that the definition, far from 
confinin~ the land to being strictly agricultural in 
nature, 1n fact extends it to matters and . things, 
which cannot strictly be labelled as 'agricultural 
land' - for instance, it includes 'homesteads', and, 
by itself, ·a homestead is not an agricultural land 
stricto sensu. Similarly, a tank or a well are plainly 
not agricultural land . Therefore, the wide ranging 
language employed in Section 2(9) would, far from 
excluding Kabanstan land therefrom (which, even in 
ordinary terminology may be understood as land 
generally), would indeed squarely put it within the 
Wide sweep ofits definition. · 

· 7. Somewhat surprisingly, learned counsel for 
the petitioners had also sought to place reliance on 

· section 11 (3) and, in particular, the proviso thereto. 
However, it appears to me that a reference to the 
proviso .would rather boomerang on the stand of .the 
petitioners. This . clearly indicates that the 
Legislature expressly visualised a lawful change of 
assignment by the Consolidation Officer of rands 
dedicated for cremation grounds or other religious 
purposes with the pre-condition of the approval of 

· the village Advisory Committee. This clear indicates 
that the statute . vtsualises a cremation ground as 
squarely within the definition of 'land' and the ambit 

·of contolidation. Plainly enough, if the argument of 
the petitioners is accepted that a Kabristan is not 
agricultural land, · and, therefore, beyond the 

" 
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definition; then on a parity 0f reasoning, a. cremation 
ground is equally not agricultural land e1ther, ~nd, 
would thus have to be treated on the same footmg,. 
Yet, the statute has clearly an_d in express terrt:ls. put 
cremation ground within the ambit of the def1n1t10n 
of land and 1he scope of consolidation. That being 
so, Kabristan .land · would have · to be treatea 
identically. In fairness, one must notice some. shade 
of distinction in the matter, because in a graveyard 
the dead bodies stand -interred in the land, whilst it 
is not so in a cremation grour:~d ~ Nevertheless, 
neither of the ·two is agricultural land as such, and, 
therefore, if or;e is expressly within , the scope of 
consolidation, one does not see why the other can 
logically be exc.luded therefrom. Learned Counsel 
for the respondents had rightly placed s·ome reliance 
on the recent judgment in Abdul Jalil and others vs. 
State of U.P. and others (1), ·wherein .it has been 
-observed as under:- . · . · · · · , · 

. . "Moreoyer, ~uii~g .the pre.sent hearing we 
persistently· .mqu1red of ~ounsel appearing on 
both the s1des ·as to Whether there was 
anything in the Holy Koran which prohibited 
shifting of graves and. counsel for the Sunni 
Muslims was not able to say that there was any 
to be found in . the Koran. On the other hand. 
Shri As_hok Se_n qppearing for Shia Muslims 
categoncally stated that there is· no· text in the 
Holy Koran which prohibits removal or shifting 
of gr_aves; he also st3ted that his clients (Shia ­
Musllms) do not regard re~oval or _shifting of a 
grav~ (whether of a Sunm Muslim or a Shia 
Musl1m) . from one place to another as 
un~lslam1c · or · c9ntrary to Koran. That it is 
ne1ther un-_lslam1c· nor c~ntrar.y to Ko'ran is 

(1) (1984) 2 sec 138 . . 
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proved by two things. First,· as poinfed out ·in 
one of the affidavits, in a meeting convened by 
the : Divisional Commissioner on October 4, · 
1983~ Muslims Abdul Salam Nomani, Pesh 
Imam of Gyan-Vapi Masjid, Varanasi . was 
present and when the Commissioner asked him 
regarding the shifting of the graves as directed 
by this Court, be replied that a· grave can 
never be shifted except only in the 
circumstances when the graves are dug on the 
land beLonging to others and the graves are 
set up illegally on others' land. (In our order 
dated September 23, 1983, we have pointed 
out that the two graves in question have come 
up on the la11d of Maharaja unauthorisedly and 
illegally in con,travention of Court's injunction). 
Secondly, two. historical instances of such 
removal have been. placed on record before 

. the Court, namely, the grave of Mumtaz Mahal 
was remov..ed from Burflanpur and brought to 
Taj Mahal at · Agra and the ~rave of Jaflangir 
was removed from Kashmir and taken to 
Lahore. There is, therefore, no question of this 
Court's direction being un-lslamic or contrary 
to Kora·n or amounting to desecration of the 
two graves as suggested." 

. 8. However, it· has to be assumed·· that the 
consolidation authorities under Section 11 would 
give. the greatest consideration to the fact that the 
land is consecrated as a Kabristan. But, as a matter 
of law, it will be_ both erroneous and anomalous to 
exclude it from that scope on merely gro.unds of 

. sentiment. It calls for notice that under . section 11 (3) 
of the - Act-, other lands specifically assigned for 
religious purposes are also expressly placed within 
the ambit of consolidation. These may also be other 

· than agricultural, ' b.ut the fact that the same are 
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consecrated or dedicated to religious purposes 
would not, in any ·way, take' it out of the scope of 
cons.olidation or · the powers of ~he Ass1stant 
Consolidation Officer in the preparat1on of a draft 
scheme. . 

9. In fairness 'of Mr. S.S . Asghar Hussain, 
learned counsel for the petitioners, reference must 
be made to Syed Mohd. Salie Labbai's case (supra). 
This, however, merely lays down .the larger incidents 

' of Wakf property and of Kabristans, including family 
or private graveyards and a public graveyarcf. There 
is no quarrel with the general proposition laid down 
therein . But, I am unable to see how this, .in any 
way, advanced the c.ase of the petitioners with 
regard to the ambit and applicability of the Act to 
the said la.nds.. · . . . . 

10. To conclude_.. the answer to ·the g.uesti.on 
posed at the outset 1s rendered in the affirmative 
and it is held that a Kabrista·n is within the ambit of 
the wide sweep of the definition of 'land' in Section 
2(9) of the Act. , · 

. 11. In . the light of the above, · the solitary 
argument. ra1s.ed on be~a,lf of the petitioners must 
necessanly fall. The rev1s1on petition is accordingly 
rejected, but without any order as to costs. 

Lalit Mohan Sharma, J. · 1 agree. 
' M.K.C. Application dismissed : 
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REVISfONAL CIVIL 

1985/January, 7. 

Before S.S.Sandhawalia, C.J. and B.P.Jha, J. 

Prabhu Oayal Singh and another.* 

V • 

. Basudeo Singh and others. 

. Code of Civil Proce.dure, 1908, (Act V of 1908), 
section 115 and Order 32, Rul~s 7(1) and (2)­
agreement for reference to arbitrators- prior leave 
of the court not obtained under Order 32 Rule 7(1)­
award in favour of the plaintiffs including the minor 
plaintiffs- minor pla intiffs not challenging the. 
agreement for reference- agreement for reference 
challenged · by . the defendant who . was a· 
major- challenge made by the defendant, whether 
maintainable in view of order 32, Rule 7(2)- party, 
whether can challenge the finding of facts arrived at 
by the court in a civil revision petition- petitioner to 
raise question · of jurisdictional ·error only-· 
Arbitration Act, 1940 (~ct X of 1940), section 30. 

In the present case; before entering into an 
agreement for reference to the arbitrators, prior 
leave of the court under Order 32, Rule 7(1) of the 

* Civil Revision . No. 797 of. 1980. Against a decision of Mr. 
S.C. Mukerj i

1 
Additional District Judge,. Third Court, Patna, 

d~ted the 5th February, .1980, reversing a decision of Mr. 
Kashinath Prasad, Subordinate Judge, Second Court, Patna, 
dated the 23 rd November, 1973 . . 
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Code of Civil Procedure, 1908, was not C?btained on 
behalf of minor plaintiffs. The award was m favour of 
the plaintiffs including the. minor plaintiffs. The minor 
plaintiffs .did nC?t c~allenge that t~~ agreement. for 
reference was v1olat1ve Of the prov1s1on of Order 32,. 
Rule 7(1) of the Code of Civil ·Procedure. The 
a-greement for reference is being . challenged by the 
defendant no.1, who is a major, and not · by the 
minor plaintiffs. · · · 

Held, that in view of the provis·ion of Order 32, 
Rule 7(2) of the Code of Civil Proc,edure , 1908, the 
challenge made by defendant no. 1 to the agreement 
for reference to the arbitrators is not maintainable. 
The agreement for reference is voidable at the 
instance of the minor and not at ·the instance of any 
other party. · In other words , the a~reement for 
reference can be challenged by the· mmor, arid not 
by the parties who are major. The courts · below 
were, therefore,· right in rejecting the submissi'on 
made on behalf of the . defendant on· that count. 

Kaushalya Devi and . others. ·v. Baijnath Saya/ 
(deceased) and ors. (1) , relied on . · · . · 

· _Held, · further, that in a c:iv i l. revision petit ion, a· 
party cannot challenge the fmdmg of facts arrived 
at , in ·th~ present ~,case, by- ~he low.er appellate court. 
A party 1s not entitled to ra1se the question of'fact in 
a civil revision petition but cari argue only on the 
question of jur_isdictional_ error. · . . · 

Messrs· S.C. Ghosh. and Hart Narain Singh for 
the petitioners . . . . · . 
· Messrs .K.D. 'Chatterjee · and Dhrub Na~ain for 
the opposite party. · · 

B. P.Jha, J .. - This civil revision petition · arises 
out of an award filed by the arbitrators. , 

(1) (1961) ;AIR (SC) 7~0. . 
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2. The dispute · was referred to the arbitrators 
by an agreement of all the parties . The award was 
filed in Court for making it a rule of the CourL 1\n 
objection ·was filed . by· the defendants. under section 
30 of the Arbitration Act (hereinafter refe 'rred to as 
th.e 'Act'.) for setting aside the award of the 
arbitrators on various grounds. The award was set 
aside on the ground that the Punches misconducted 
themselves. In ·appeal, the lower appellate court set 
aside the order of the trial court and held that the 
award was in accordance with law. It is against the 
appellate order that the ·present civil revision 
petition has been filed before this Court. · 

. 3. Learned counsel for . the petitioners 
· challenges the validity of -· the · agreement · for 
reference on the g•ound that f'lO leave of the Court 
under Order 32, Rule 7(1} of the Code of Civil 
Procedure was .obtained on behalf of minor plaintiffs 

·before en.tering rnto agree~ent. for reference . 
· 4 . · It is an admitted, position that in the present 
case, · before entering into an agreement for 
reference, prior leave of the Court was not obtained . 
The award is in favour of the plaintiffs including the 
minor plaintiffs. The minor plaintiffs . are not 
challenging that the agreement for reference was 
violative of the provision of Order 32, Rule 7(1) of 
the Code of Civil Procedu·re. In this view of the 
matter, the trial court and the lower appellate courf 
rejeded the argument advanced on behalf of the . 
learned counsel . for the petitioners. . ·· 

5. In this connection the learne.d counsel for 
the Opposite Party made reference to the provision . 
of Order 32,· Rule 7(2) of the Code of Civil Procedure 
which runs as follows: · 

"Any . such agreement or compromise 
entered into wi~hout the leav~ of the court so 
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recorded shall be voidable against all parties 
other than the minor." · . . 

A reference was also made to the dec.ision of the 
Supreme Qourt in Kaushalya Devi and others vs. 
Baijnath Sayal (deceased) and others (1 ). In that 
case the Supreme Court mterpreted Order 32, Rule 
7 (2) 'of the Code of Civil Procedure. It has been 

·held . by the Supreme Court (1) that any such 
agreement or compromise entered into without the 
leave of the Court so recorded shall be voidable . 
against all parties other than the minor; (2) that the 

· impugned agreement can be avoided by the minor 
against the p~rties who are major and that it cannot 
be av'?ided by the parties who are major against 
the mmor, and (3) that the agreement 1s vo1dable 
and .not' void. It is voidable at the instance of the 
minor and not aLthe instance of any other party. 

· In other words, the agreement for reference 
can be -challenged by the minor, . and not by the 
parties who are .major. The agreement for reference 
m the presen~ case is not in accordance with ·the 
provision of Order 32, Rule 7(1) of th·e Code of Civil 
Procedure. !t is be!ng ch.allenged by the, defendant 
No. 1! who 1s. a. maJor. l.t 1s. not being challen.ged by 
the. m1nor plamt1ffs . In v1ew of the provision of Order 
32, Rule 7(2) of the Code of Civil Procedure the 
challenge made by defenda-nt No. 1 to ' ' the 
agreement for -reference is ·not maintainable. Hence 
the ~o~rts below were right in rejecting the 
subm1ss1ons made on behalf of the petitioners . 

. 6. Learned. c~unsel . for the petitioners also 
-challenged the fmdmgs of fact arrived at by the 
lower appellate Court. Jn a civil revision petition, a 
party cannot challenge the finding of facts arrived at 
by the lower appellate Court. · The trial ·court set 

(1) (1961) AIR (SC) 790. · 
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aside the award on the ground that the Punches had 
misconducted themselves. This order-was set aside 
by the lower appellate Court after considering the 
evidence on the record . The appellate Court has the 
power to set aside the finding of facts arrived at by 

· the trial Court after considering the materials on the 
record. The lower appellate Court considered all the 
materials on the record and was right in setting 
aside the finding of facts arrived at by the tlral 
Court. Hence I snell not Interfere with the finding of 
·facts arrived at by the lower appellate Court that the 

·' Punches had not misconducted themselves and t~1at 
the Punches did .hold deliberations. . · 

7. Jn a civil revision petition, coun.sel 'for .tt:o 
petitioner can argue only about ·"jurisdictional error. 
In the present case, • learned counsel fer ~~ ·, e; 

~
etltloners did not argue on the question of 

urlsdlctlonal error. A party Is· not entitled to raise 
he question of fact In a civil revision petition . Hence 

I reJect th-e second contention raised by the counsel 
for . the petitioners. · . . · · 

8. In the result, the civil revision petition Is 
dismissed; but without any costs.. '· , 

s.s. Sandhawalla, C.J. ; I agree . 
S.P.J. Petition dismissed . 
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· REVISIQNAL CIVIL 
... ; '.. i,' . . ' __ ;. ' • . · ... ~ 

·. . ... ( '" . 

·1985/January 7 ·;·,·:' 
,; . . . . .-_, 

Before s~s . . sandhclwaii·a:, c.J .. anes ·e:P.Jha, J . 
. '. . . . . . ' . .. . ' ... . '. . . - · . . 

·. R~m~war6op :s/h~(1'~d.-;th-~r~; ~: · 
.. ·.-·· • · ' t 
~· ·'. 

:· V.·· . 

' · Bij?Y.:~V~flr _~i~gh ;>; ;, ; ' ... ; ~ : ': _.~_,_,.-:, '; f' !· . 

Specific Relief Act, 1963 , (Act ·XLV/1 of 1963), 
section 16(c)- requirements-.. :-of.-;-:-·averme.nt .- In1 ,, the: 
plaint. that . the plalntlff ., 't/BS _ready : am;:J.:;·, ~ill[ng to ­
perform . ' his part . of . : the _.· contract~ : ., wnet(ler , 
mandatory- evidem;e . add.uced _in . absence ) of , such ' 
averment, whether helpful t.o the .· plai;ntift....__code. of. 
CiviU~ .. -roc;,edur~, ;1908,(Act..V .of 1908), Order VI; Rule , 
17-amendment of plaint brought at th_e -fat(} -stage ~ 
af;te,( clo~.~- qt .. !f?,e/;~s,e of the defendan~s .without ~ny 

· explanatton for the :. ~ delay- amendment., o:t .... ~ plat:nt, , 
w,~ .'fJJ1,~~ liable to_ be ~ejecte~. -

1
_·,,:·: . . • ·'_.. ·::.· .. · · ·;~: :·· · : • 

·. :~, ):1eJ.cj,_ ~hat, ~!3,ct1on 16("c)'"'of 'tH·e 'Spedfip Rel1ef 
Act ;· ·'1963;·' requ·rres that if a party fails to -aver and 
prove that he has performed or has always been 
ready and willi.rig to perform . the essential term·s of 

· the contract, then in that case, a suit fo·r specific 
performance of a contract must fail. It is, therefore, 
clear that section 16(c) of the Act requires that a 
party must. aver in the plaint the fact that he- has 
p~rformed or · has always been ready and willing tC? 

.* Civil Revision No. 144 of 1982. Against an order of Mr. S.N. 
Choudhary, Third Additional Munsif, Sasaram, dated the 21st 

. January, 1982.- · · · 
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· p·e'rfOrrn-his p·art>of'fhe c·ontract: ·rn ' the · absence of 
such assertion, the evidence adduced in the case to 
t-h.at .effect: wilb not ·help. the ·.pfaintiff. >~ - , • . 
. -)~ :· -.:- The-~arilendmeht of.".the -plaint·'to ·the effect- that 
t:r·e''o.rigihal_: plai~tlff was ' ready and willing to perform 
h1s part· 'of the contract brought at a late stage after 
the, Clbse'·:af t h"e case of· the defendants without any 
explanation for- the delay · in f i li"ng the ·amendment 
petition was, therefore , liable : to be rejected . The 
rn:atter :;;_ would -· be -quite : different · ) f such an 

· amendment of the--plaint i-s brought at a stage when 
the parties have not begun -add_ucing evidence . in the 
case. 

Mr. Chittranjan Sinha · No. I for the petitioners . 
. ~-' ·:·r· 'Messr$ "Thakur ::Prasad ·and' Murli Manohar 
f/a:s~:O - f.¢r)he' "-9ppo~ ~~e - Party~'- : _ ,:_: . · · _ 
· :::.: ·.:. ·:a: P:J.h .~,;. J::_ Thi~ : civil"_revis_ ion ·petition has been 
·ttled aga1nst the ·refusal -of _the Court _ below to · allow 
ameqd_f!l.eflt .9.f."the plaint: ;·..._ >:. ,. ': ... ' :-. .-.. ·:· _ ..... ,., . 
: .. •;; .. :·,?',~ .-"T:he ·i>raif!tiffs f!led . a petition :t.C!r _am.e.ndf!leflt 
of'. th~ __ : tylain.t to "th_e .- effect th,at'. t~_e qrrgmaJ plarntlff 
~as r~~-dy ··a.nd , Wrlll,n_g· .. to :. PE!rfor_m hiS part of :the . 
c.ontract:.·. Th1s ame.ndment . was : p(essed _after the· 
clp.se.) if. ·.the .. cas.e bf. .the . defendants. The dela·y · in 
fiJ fng: the: ariiemdmen.t .:Retition was ·not _explained by 
the' plaintiffs , ·;-: : - ---_' · ---=~-- ·•·· ·_ · ... -., .. ; ·. · •. _ .. 

• .; •. • . ..: , r, ~ •. ' · I ( • • 1 f"-J ·. 1- • '' ~ 't' ' ' '.. ' ,. • • 

~---, -- -.: r. -3 ~~ l t. .is ·a.: settled: taw tha_t .j_f ,'a . party 'fails 'to aver 
arid -p'r:ove: that -he ;has pert'orme_d-o'r has always been 
r,eady -: arid 'wiliin·g -. to-.'. pei'form -the es'seritial terms of 
th-e: _cqntract ,' ~:-t.he·ri - ~ specific .. , perform_ance of the 
corit f.act: cannot -_be enforced. in - f~vour of a plaintiff. 
l~ !'..l s ?~ :·adm!tted :POsit:iRn trat ·t_his averment was. · n·ot 
mentroned ·. 1n the ,, plamt. It .. 1s : also an . admitted 
p'osi_t ! ob)h-~t' "!heh~ J s evidence · ~~ - ~he ~effecL thafth.e 
origtr;t.al ;Piamt.rf.J~ was r~ady and_. wrllmQ ~o p~rform h!s 
part _ of the contract. On the . basrs of the sa1d 

I . . 
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evld~nce, the plaintiffs now Intend ' to amend the 
plaint. · . 

4. It Is also a settled law that a fact can be 
proved by evidence provided there Is allegation to 
that effect In the plaint. If the plaint Is silent, then 
the plaintiff Is not entitled to prove a fact that he Is 
ready and willing to prove his part of the contract : 

. 5. Section 16(c) of the Specific Relief Act, 
1963, runs as follows: , - , ·· 

11 Personal bars · to relief ~ S~;>eclflc 
performance of a contract cannot be enforced 
In favour of a person • 

~~l·:~ho falls to. aver and prove that ha .has 
performed or has always been ready· and 

. willing to perform the essential ·-terms of the 
· contract which are to be performed by him 

other than terms the performance of which has 
been prevented or waived by the defendant." 

Section 16(c) of the Act requires that If a party falls 
.. to aver and prove that he has performed or has 

always . be·en ready and willing to perform the 
essential terms of the contract tnen In that . case, a 

·suit for specific performance oi a contract must fall. 
It Is, therefore, clear that section 16(c) .of the Act 
req.ulres that a party must aver In the plaint the fact 
that he has performed or has always .been ready 
and willing to perform his part of ttie contract. In · 
the absence of such assertion, the evidence 

· adduced In the case to that effect will not help ·the 
·plaintiff. Section 1 6(c) requires that there musf~be 
averment to . the effect that the plaintiff h·as 
performed or has always been ready and willing to 
performed · the essential terms of the contracf. If 

, there Is no such averment In the plaint, then . no 
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amount of evidence can help the plaintiff in getting 
a decree in his favour. · 

·. 6. I agree with the finding of the trial Court and 
·hold that . such amendment of the plaint should not 
have been brought at such a. late stage. The matter 
would be quite different if such an amendment of the 

· plaint is brought at a stage when the parties have 
not begun a'dcfuclng evidence in the case. . 

7. Learned counsel for the petitioners did not 
raise any question of jurisdictional error. It is within 
the discretion of the Court to allow or reject 
amendment of the plaint. There is no· question of 
jurisdictional error. Hence I uphold the impugned 
order passed by the Court be low and . dismiss the 
revision petition , but without any costs . 

S.S.Sandhawalia, C.J. ·1 agree·. 
S.P.J. Petition dismissed. 



I 

611 ;-:< f .. ;_-, r.., PATNA. SE;RIESn-· _:_::; ; •[VOL ! LXIV\1 

··:ciVIL WRIT JURISD.ICTION·: 
.. ' i..IC·\I ;:;t -~-.: ;\I 

"'' ,' . :•n:1985/'Jan:ua·ry 22 ;·': ~·: :::;•·;; 
:. ; ._; . _. . . -.. . ~-~ : :--: C' ~ ... :·, .J · ; () J ., ·:; ~ " c ; 1 ·/_; r, : 8 r t ~.:q: I 

! Before Anand Pra·sad Sinha' an'(f-'Mad:an :)Jh)tfa 'n~ri 
• ,·: ~ . . : · · • . _ ; i . j l :: :_ ~~ : :·· - ~ ~ -: ! : .: - :.:. ! ~.: : =·: ;_: ::: ·!; ~ : .: . ~-~ c~ 
·· · · --:· · ~ ·, -~ "r .. r;.::.·Pxasad,0JJ,*: 3 J'i\"'' lr·,·,·,; 2 i 

' - ~ .. :_:· e ~~-~ ~~, .:r· .... ;-,. -·:i -:·;·~ -~--t-~ ;.~ .. : J: '/·~·. ;; .··,i ::~.: ~~:~ ·i-;p;::~ ··~·UG' 
Dr: Bijay)~umar fvfish:ra. .a,r!Ji. Qt.h.ef~:·-~* . ~. 

. ; _t;_Q:I·; t~, !\') r~;! I~~~ ·;),~}~, :.\i·-~r 
.. __ i. , J n; 5 ! r·· ~-j rU· -~ D ; f! ~; f1) r 

~ :State ·'o'f 'Bihiif and · Others. tJ:::n ci·-:, . 
• . • . . .:. = ·! =:j ··.'·· -~_, ~ ~ :: c ,· ., - ~ ~ .. :.: ~~~ :;;: ;·. -~ \' ··:1 !) ~=-< · ~ f: ..... ; -~r 8 tr1 o 

Inter University, ·Bo_ard ' Act;~ '.l98.1c(Bihar:·Ae.t iNo. 
XXVII of 1982), Sectton 5 sub-s,ect~oq :(2.) ~statutes of 
thf(3 · Universttle.s., c fixing cri teria · 'for' admi~si,on_ of 
te~chers · to · · · the Post Graduate · ~ -(Medtcal) 
Exami(lation --approved by Chancellor on · 
recommendation of State Government- Validity 
of- whether avoids discrimination. 

When one fixed standard in the nature of Final 
.Examination is made · applicable · to the two 
categories of candidates; one who has undergone• 
the course by virtue of obtaining admission · by 
.competitive examination and another by experience 
gained both by working in the field and serving as 
teachers , the apprehension of any deterioration in 
the standard cannot be said to be a valid . one . 

. Where the Chancellor on the recommendation · 
of the Sta_te Government had been pleased · to · 
approve the · Statutes regarding admission of 

* Sitting at Ranchi. \ . 
**Civil Writ Jurisdiction Case No. 1134- of 1984(R). -In the . 

matter of an application under Articles 226 and 227 of 
. the Constitution of India. 
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,.teachers to the·- Post Graduate ·(Medical) Examination 
·under section .. 5(2).' of the· Inter University Board Act, 
' 1981'j :•·: and · the .· same·. was sent to all : ·:the 
Vice~Chancellors' of different Universities including 
R_anchi Unive~sitr and was sent to the Principals of 
d1f,terent -Med1ca College who sent the same to all 
the Heads of Departments fqr implementation.; . c • 

c,• ,-.-. !;-. Held, ,- that - the statute is the· ·outcome -: of the 
·:power.s ·_-co·nferred: upon : the Chancellor through the 
.proc.ess ;Of ·Law base_d upon the ·existing law ·and has 
·go.~ .. all . :: the; ·:. force · .. of .statute bindm~ up_on . all 

·.umvers1t1es .: The stc:1tute has brought un1for.rruty and 
. : h _as,~_ avo[ded ;the element of ._ descrimination·.: .: ·; .. :. :' . . :· 
;;:. :' ::·-:. ·.The ·.law laid-·down in the statues · en.sure :a fair 
;balance betw.e:eri ·the conflicting demand of the -writ 
petitioner and : the respondent No. · 7 and · 8 ·as - it 
·safeguards for-. the right -which so far could ·not made 
·available · to ;_ the :) teachers - of · other . · 'Universities 
exc·eptin£r •that ·-ot: :the Patna University .·for ,'whom 
similar .statute existed .froni before: · ·• ··_·s ' · ' L; :· · · • 

· · -~ ·,,,: r1 
_ Ap'plication· _urid_er . ArtiCles 226 }ifl~a · -~2T- 9( Hie 

:qpns_tit~~ion .: · -' ' -:>_ ·.: , · · · · ·- _ _ ~ - .. . ~ , . : · ': · ~ ~ ;: 
- ~ .... _ :"'- : TJie fac'ts of_ the case material fc(this·-report_·are 
_s.e.t o:ut"in. t,be .judgment of Anand Pras~'d . S.inhE!. ; :J";;-:­
·,· ·.; · ~- . Mls :- ~- Debi . P·rasad, Amreshw'i1.(: ~~ Sa{lay. · -~·f1:d. . v. 
:Sf![VF]ath ,for:,the R~titi_oners_ . . \ n • T: ·~·::- ::: ,, ,.,; ~;::· : :; 
. · . Mr. Ram Balak Mahto, Addf. A.G.;; ' :&.:·-Mlss 

lndr:a,n,i Chpuahur.i tor the State_. _ -- : :~ ; ~s: : ·'--~- _:, 
~::1_. __ :MIS·.:-:. r.S.-B.Sinha ::·_ & I M.M~:~,; B:ane·-rjee· ~:...:··. f.o:r 
. .Respon.dent no.s .7.·and 8. :. __ ;_. ,~ ,, ·1: ~: :· . .-:. · :· '· · ; 

:~7-:-.'•f.l Anand Prasad Sinha, · J·.- :·:the validity:·of '-'t-he 
.Statute: '(Annexure ~ 2) · laid- down:"by the· Charicellor 
;regarding ·:co':lditions· enabling rteac_h~rs ·:of : ty1ed1~al 
:Golle~e : ,t_o _. appear ''at ·the Po~t:: !~ ra_d_~ate: ' U f.l~'(-~ rs1ty 
'Examr_natrotl 'challenged by the-: petttroners-· ts-' under . 
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' 
consideration and is sought to be di~posed of at the 
admission stage itself. The . part1es · have · been 
noticed and elf concerns have duly appeared and 
counter affidavits have been filed on behalf of -the 
respondents. . · . 

· 2. The relevant facts .involved ih this <:writ 
application may be stated as follows: -' 

Since 1979 admission in the Post Graduate 
Medical Courses in the different departments are 
made on the basis of competitive examination .and 
for that criteria of eligible .candidates has been 
indicated by. the Medical Council of India. The 
qualifications and criteria for .taking up such 
examination is also indicated in the prospectus 
issued ·by the Chairman, Post Graduate Medical 
Admission Test in the year 1982, which . is 
Annexure-1 to this writ application . The 
examinations have to be conducted · by - the 
University. The prominent condition appears to be 
that full registration with · the State Council of 
Medical Registration and the candidate must have 
worked in the capacity of housemanship in the 
hospital/institutions approved and recognised by the 
Medical Council of India and Universities of Bihar. 
Different perioas have been indicated for 'different 
subjects which is not of much relevancy for 
consideration in detail for the disposal· of this writ 
application: .·· · .. 

3. Other important ·conditions are that a 
candidate· has to submit a thesis and also to do 
practicals in addition of having worked as 
housemanship. Alternatives have also been 
indica~ed like being worked as fu·ll time Post 
Graduate stuqe·nts in the department concerned in a 
manner equivalent to housemanship; having worked 
in a hospital approved by the Indian Medical Council 
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for Internship training for' a period of · three years; 
havin·g worked in the Bihar State Medical Service or 
Armed Forces Medical Service or other equivalent 
service for a period of at least 5 years or 2 1/2 years 
which will be counted as equivalent to one year or 
six month's Housemanship respectively. There is 
also an indication that admission to the Post 
Graduate studies will be done. strictly on merit. 

· . · .4. A letter bearing No .. BSU-16/83-1592-GS(I) 
dated 24.8.1983 from the Governor's Secretariat has 
·been issued to the Vice-Chancellor .of Magadh 
University, Ranchi University, Bhagalpur University, 
Bihar Un1versity and L.N. Mithila Umversity on the 
subject "Statutes regarding admission of teachers to 
the post-graduate (Medical) Examination. The 
operative portion of the alleged Statutes is indicated 
below:-

. ,JA teacher. working in any educational 
institution under the University or of a College 
or Department (within the terntorial jurisdiction 
of the · University) transferred or retransferred 
to the control of the State Government, atleast 
for a continuous period of eighteen months 
immediately preceding the date of his 
application,- may be permitted by the Academic 
Council to appear. at an examination, 
conducted by the University; provided that 
where the examin·ation involves practical work 

. also, he . shall have fulfilled the prescribed 
requirements regarding the same. ". . - · 

. 5. It appears that the Chancellor has apfro~ed 
the aforesaid letter dated 24.8.1983, a copy o wh1ch 
is Annexure-2 to this writ application (hereinafter to 
be referred ·to as . the Statute) on .the 
recommendation - of the · State Government under 
section 5(2) of the Inter University Board. Act, 1981 
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(hereinatte·r. ' to ;··•be ·: r.eferred ·· :·to ·.· as ·; ,:the··· Actr . 
Consequent -to th'is, .Office <~roe~· dat~d ·7·.2 ; -1,98~ ·. ha:s 
been ·is·sued ·f rom the ·:Ranchl Un1vers1ty as contamed 
in .· Annexure~3 . ·to.'. th.is c·a.pp·tication and . it ' ru~s : as 
foii'OW.·S: 2 · . •: .i . :• :·> f V ,Jf' ~ '.:. ; ··':;· ; , . · • ::,:. ;.: . : : ·:·: ~· :.::: ·; ,. 

·, , . · .• ' • i'. l ·r>: !'RANCHI UNIVERSITY HANCHi r i(l . '· !· ' 
.. .. ... ,: ri : ') ~' .- ,.,:, · ;.:. ' 'oFFICE.:ORD'ER . . ::·: .l : .. ~ .. L· ~. · ;_::: 

., ; , . : · t , ( : \ • , : :"' : • .• . • • . . • · · . .• ~ ·· " I ~ _.; r ,. ~ ; . ; :' •• r· "f ~ t 

\ .:.'. ·. · .-=·~· · ~~-· ,·~he : . "-!9h( .ot .. th~ . stat~t.es · .regar~lng 
· adm1ss1on of ·~teachers .to:. the -P .. ~ . · (Medical) 
. 'Examination . contained in .letter No. BSU-16/ 83-
:J .S9,2-GS(IL : d~:~ec[· ~a : 8.8,3 . Jrqm: , : t~e " :.un·d~r 
.. Secretary : : to , .. the .. , Gov~rnor, :.- ... p1har, ... t.he 
· Vice-Chancell.b r'. has .. been .pleased : to ·,allow t he 
.. reg.istration .. i of. ::~ · .tea~.h~rs, , ... J.oL :· the : ... sa ~t:\~ 

_ Q_epar.tment for M.D . /M . S . Exa,muH~tton~,. , .. ,. "";• .... .. , 
' · · · Accordingl'y -or: · Dilip ' ·l<umar & · br .. · . K·.:K, · 
. Mishra who have . completed .18. months · service 
; :~re . reg i·stereq for . M .'0 ./M .. s :· . e~·ar:nination ; & are 
,:allowe·cu.o appear atJ he ~xqml r)'ati o·n . '-., ,. 
;·r~:-;1 '.: ·. : ~y .ORp~R . .'QF .:~THE V,ICE; ¢.8AN:c·E~l-OR 
I '> .~ : , rr::: ·· ·; .. :~ ~> ,-, ·; ;,;.:; -:Sd :! M.; .:Orao m ::. ; , ,·!:: :~ : 
·· ·:· ·· ·= ···· ' r' r ·· ·=, ' '~ "·· · . ·, ·Registra·r.: · .. · ..... . - ' .·; · 
··: , :. · · ; ~·:···: ·,, .. .... : .. :.i .Ran:chf ·un:iversity·;~- RarichL:;!: 

:' '( ••:: : ·'6 .:~ Petifiorier<Nos :. ·.!t 'and' .. 2· · had·,pa.ssed their 
M;B·. B.S·.::· .. ·Exami·natio·n . ih : .. :the ·year :'.!19·77 ;· . The 
petitioners ·.:had , applied ·fo:r?,-a:qmissiori .to:·:the . Post 
~raduate . . ·stLfdies ·conse-quent' : .tc:>- the : :prbspectus 
tssued~ -: ·as · •contai-ned: ·"in• r• Anne:Xure ~ 1 . .. :to= this 
.application. The . duration·:ot ·the · oourses···ot- :studies 
tor . . ce.rtai~ : Subjects r, iS') two ;ye·ars · · anq; .-tor certain 
sub.J~Cts :. like·. M.Gh,_ · (Neuro-Surg~ry) = is four . .Ye.a_rs : 
Pet1t1oner~ No ~ .1: : had : appeared m the · Compet1t1ve 
Ad.mission Test:. held in · November, 1982 .:and , was 
subs.equently admitted .in the , M.D. , (Medicine) ·.Post 
G.raduate. Medical Cours.e . .in ·Jun.e ;' =1983. :This course 
is for the duration of two years . Petit ioner No. 2 also 
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:?PP.eared .. -..in .Jh€1 · same test , and : was admitted · · in 
~M ;C:~. ·-·i (N_eur- ~ Surgery).;in ,June, ·1983 . which is four 
years' cou'rse . Pe.tit1oner · .. No .. . 3 had . competed · in 
.Ju1,1e, J. 980 and. was .. ~dmitted . in .September, 1980 in 
;M ;:Sc·~· :,{;N,et.fr.Q. ,.,,s;urgei:.Y) .for ··.the session 1980-84. 
Ac·c_ordmg · to· the· petl.t1o1,1ers, the . number of seats 

1 aya1l.ab,l~ . ln .... ~e~1<~i~e.. i.n the:. Rp.jen~ra .. Medical 
;~t?.:llege.. ~· ~a:r:Jcrr Is:· Jtm.'.ted· to .~2 and '~ the M.Sc . . 
.. (Ne.u.ro ~l,Jrgery) :t.h_er€1JS on.ly .one seat ·1.n the whole 
·of··the· 'State ·and ·that >also ·in the 'Raj'endra Medical. 
College, · .Ranchi only. Furthe.~ it appears that 

.rdifferent ~ - number ·· of·. seats· ar'e · ·fixed in different 
:oepa·rtmerits Jn.:the 'different ·Medicai ·Colleges of the 
·State'·-'W.hich! a're recognized by :the 'Medical Co~n'cil 
iof.=. :t,n'dia:· co·nsequent to· the studies ·undertaken by 
the three petitioners, petitioner No:- 1 will appear in 
t ·he..rt7-inal U niye.rsity ·Examination of Post Graduate in 
:M.O; :(Medicine) after .. ~ comp!etin·g the course in April, · 

· (-1-985 and petitione.r ·. No. '2 who has :been . admitted in 
. :t.he-iM .. Ch-;: ;{Neuro S.urgery) after ,completing the four 
years' course, ·: will. . appear in the . Final University 

· -~~~~J$~f_lh:~.~'t~~:~,es~_;;rb.:~ 9-~~ 9~~~8~i:m~r.r!yw~F~~io~;~ 
exammat1on wa.s -scheduled . to be . held 10 the month 

· o.f .S.e.pternber, J 984 but it. appears that the same has 
'nQt.,.still .b.een ' fi_eld ·ar:J·d . is likely to be ,held in the 
:month . 'O'f'.'.Fe.b(uary," -1985 : . Thu~ · in · .. view of the 
:i'n'c.orporatio)1·.·: ol .the .. Statu~e.· ... as ;. ,. cont-ained in 

. Wi:fh~~- ?<vte:~.2 ~~- to , tri~ ·:"'#ri,t. > app·lrcation~ ~the. tee3:chers 
N:I.VLfrg :J 8i .months · ~-e~penence for. ap·peanng m the 
·po·st ·G:raa.tiate ·. M.edical Ex·amination' becomes eligible 
·for t?:~l,n~L .l;J.pJtJ~- ~.xa/nipaH~ns and .n.aturally _without 
:U'nd.erg_o,!ng · 'th~_ ·_pres·cnbed · cou~s.es of -.s~u~1es and 
)\tith:b,u)· app,ea.rrng ;at _the :ce.~·pet.ltlve adm!ss1on test . 

· Res:P:on.d~'~lt::No.?,.~ . 7 : an~.'.-.. 8 . are ~hus , tak1_ng up the 
-:e}ramlira,tton.·.on ·the: ·qa.~ls ·ot the afor.esa1d · Statute. 
~~~V<~.V~[;;;,~ri:: f~~~,Jr.<i~.' !.~~y' : h-a:'~.: be.e~ : ~~e teachers 
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and was otherwise qualified In accordan·ce with the 
Statute aforesaid has not been challenged, but the 
only ob}ections raised are as follows:-· . 

"·i) The Chancellor (respondent No.4) had 
no authority to issue Annexure-2 . cmd it 
has no statutory force. · 

. ii) · Annexure-2 over rides the ·conditions laid 
down . in the prospectus Annexure-1 and 
thus. Annexure-2 cannot be given effect 
to . 

iii) No conditions excepting as laid down in 
the Prospectus (Annexure-1) can be laid 
down for appearing in the University 
Examination for the Post Graduate 
Medical Courses. 

iv) Actions of respondent Nos. 4, 5 and 6 
exercising powers under section 5(2) of 
the Act in issuing Annexures 2 and 3 are 
ultra vires. , It does not apply to the P,ost 
Graduate Medical Courses. · . 

v) . ' Permission accorded _to respondent Nos. 
. 7 and 8 for taking up the Examination is . 

ill.egal and against the law. . : 
vi) In addition, two prominent facts raised 

are that ·respondent Nos. 7 and 8 . had, 
as a matter of fact, appeared ·at . the 
competitive test held in the year 1.980 

. and they had failed and thus i.f they are 
permitted to appear in the examination 

·• that will circumvent the criteria for. 
appearing at . the Examination and the 
interest of the petitioners is likely to be 
put to jeopardy as respondent Nos . . 7. 
and 8 may qualify at the Post Graduate· 
De~ree ~ Examination before the 
petitioners. The Academic Council of the .· 

•. 
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concerned University has to accord 
permission to the respondents 7 and 8 
for taking up the Examination and they 

. have not ceen permitted. . 
7.. · Before I take up the real Issue Involved In 

this writ application, It becomes necessary to clarify 
some of tlie facts. From the counter affidavit filed on 
behalf of the respondents It Is establishe-d that the 
Academic Council has accorded permission · to · 
respondent Nos. 7 and 8 to take up the examination. 
They are fully qualified for taking up the Examination 
based upon tlie criteria laid cfown In the Statute. 
Further, . It appears that the conditions for 
undertaking practicals and submission of thesis 
have been made applicable to them and respondent 
Nos. 7 and 8 . have fulfilled that criteria also who 
have already done practical and hav.e submitted the 

·thesis whlcli according to the counter affidavit flied 
on behalf of respondent Nos. 7 and B have already 
been accepted. . ·. . · 

. · B.· On the basis of the facts stated above, It will 
appear that the objections raised on . behalf of the 
petitioners are directed and objected against the 

_taking up of the examination by respondent Nos. 7 
and "B. That being so, the criteria Indicated In · 

· Annexure-1 which 18 a copy of prospectus based 
upon the recommendations of the Me.dlcal Council of 
India approved as •Regulation's' under Section .33 of 
the Indian Medical Council Act, 1956, cannot be said 
to be In direct · conflict with the taking up of the · 
examination · because both the · prospectus 
CAnnexure-1) and the criteria laid down by the 
Medical Council · of India Ia primarily related . to 

. obtaining admission In the Post Graduate Medical 
Courses. Absolutely, there Is no Indication either in 
the prospectus or In the criteria laid down under the 
Regulation that . no other channel can be available 
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for ·any 6r)e · to. tak·e • up· fhe > · Exaiiiih~ation. Muqh 
em·phasi~ ·has ·~ been .Put: · .a~· the ·,: Jriteri~jon o.f !he 
prospectus ' and : t~e · <?.rftena .that , .. the. : adm1ss 1 o~ 
should be made stnctly 1-n •accordance With the ment 

·but that will not necessarily ·mean.:that.·any ::One else. 
is ·· .completely. ·excluded -:.d ram ~<<tak1ngo1:· UP, V·: t~e·:: 
Examination :. The prospec.tus as· :also :the cntena: la1dc: 
down . relates· to::-stage~: prior:, to . the: taking:·· up· of-the.; 
examination and . .that-· · .. be ing.: ; so;: .. ; .the~ .. · porr.rts .. · ·for­
consideration .·.woul.d ·be .• as' to'·· whether a : .candid~t.e . 
having fu lfilled the · cor.~ditiorrs and qualiHcatrons daitf 
down .. ,ih the Statute as·.indicated m; - Annexur~~2:: i s.· 
comp.letely .de barre~ · from. taki~g .up.i the Examination: 
as :he has not got h1mself ;adm1tted ·m the· courses.:of • 
studies a.s- in the case of the . petitione·rs:. t am-;afraid t . 
such candidate cannot be·.absolutely debarred and: 
independently in · .. ;itself . on · consideration : :of 'the > 
~tatute and its legal .validity, there · a~e~ ~()Od ·reasons : 
m suppor•hof the fact that :the permiSSion.· ac.co.r:de·d) 
·to· respondent Nos. 7 and 8 are on the ·basis .of'·the·:· · 
valid reasons . . · .. . ~ · ... ·-:-·.;'. 'i< · >· ":.:.~ .. ··.'.\ :·. :·;; r<: · ~ , 

·.,r ·. ' 9. The. apprehension , of : the petitiorrer:s thatA f ; 
respondent . Nos ... 7. and 8 are .per.mitted; to ·take~i li:P : 
the ·.Po.st :Grad.uate · Exami.nation<on t he basis ' of::the. 
Statu.~e : · · as·. co:ntained ,-. in ·.: · Annexure ~.2 ; . i· it · will : . 
detenorate the .standard':.of Post Graduate ···Med·ical ·· 
Degrees .. . and,··. likely .; :to be ·. derecogr.lize:d : ~b'y :. th.eJ. 
M.edical .. :Cou·ncU·.' : of Jndia ... is. · V{ithoc.ih . ·~ny ,·; .baSi's.( 

. Respondent .·· No. ·:, 7 .:ha.d ·:; passed -::the·! -M,B.:B :S, . · 
Ex·amination·:in the :ye·ar•; .19i73 and respondent No. a: 
iri the .year 1972: ·Aften?o.mpleting fL:JII Housemanship;; 
·r:espondent· No . :7 .had Jorned the B1har State .He-alth .. : 
S~rvice · in. Augus.t ;" 1976: as :~Ciy i l Assistant Surg·eon 'iri · 
dl.fferent blocks : ·:Respondent.". No· .. ' 8 . had · i oJ r.red<the .~ 
Bihar.:·. State .· Health ·. Service· as:.:' . .Givii~::. Assist.ant' 
Surgeo.n·., in·.: August ·,~ .1976:·· and ·. :was · .. sele.cteC!:l ., a-~ ; 
Res rdent .. :Medical:,:, : Officer .. , ; {Teach·et) :1 · in: ;1~ • th~· · 
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·Department· ot ·· Me_di_cine : in .: : Rajendra . Medical 
College; Rancht ·and ·JOine.d o:n 8.3. 1982. Respondent: 
No,. 7 was· selecte.d for , Restde.nt · MeOicat · Officer in 

· the ·· _Department ·. of Medi~i~e .... Rajendra ·· Medical · 
· College, Rancht, · and JOined ·;:.on 26.2.1982 . 
. Resps>_l1d!3nt No .:-: 7 . had. qualified in the Competitive 

exammatton and respondent No. 8 haa already done 
Post. Graduate -Diploma· Course in the year 1980.­
l(,he:e.fore .• ,, respo_nd~nt -Nos. ·. 7 ,and 8 .have Qained 
~ufftctent ~xpertence ; whereps . · the ... petitt.oners 
appear · to. be fr~shers and, therefore, · by virtue of 
th,e ~ exp,erten·c.e ~nd .the .. post~. h_eld by respondent . 
Nos .. 7-. and .a,. tt Cfiinnot be satd _that · tf.. they are 
permt~teq_ tO:· appeC!J· ·at .. th'e Po~t Graduate Medfcal 
Exa,mtnatton-,, .. that in . ·ttself wtll . lower down -the 
stanpard . specially · .. ,when ·a ··: · different type of 

· E;lxamination has not been en·visaged in case of such 
teachers and; ·as a matter. of fact, . the standard, their 
qualification. ·and . worth .'of any candidate will _purely 
<;l_epend upon th~ suc~ess in the examinati~n and not 
stm~ply. because one had -attended .. a _partt_cular type 
of -course, and ·the .· another. a .different -one. When .one 

· fixed . standard : in the . nature· of Final Examinatiqn ·is 
mad~ · _appliq,able ·~ to· -, ther ·tw.o categories -. of : 
candtdates · one. who. -!:las undergone ·the _!:curse by 
virtue : :of ~·; obtaining :· ad!Jlission . by : compet_it ive 

. examinatiO:n ao.d another by the e~penence gamed. 
· both working . ih the field and_. serv!ng ~s te~chers; , 
the, . . apprehension . · of , ·any dete~toratt.On · In ·' the 
standard cannot be said tc;> .pe a v~ltd .one .. . Ait~o.ugh, 
!"J.qt .Qf. r:nu·ch ·.relevancy, but safely 1t .can ~e satd tflat 

· tt Js ' the.~ Intrinsic v.alue which matters ultimately and 
~IM,'pl'{ ·a,. cadd·id-ate '.had ,under9on'e the study ~curse 
o,r~ twb ·y-e·ars ··or · fdur years wtll. n~t necessanly,. ~Y 
vtrJue of . th.at fa,cJ . ) ndep~.11.d.e,nt t.~ ttself, . car:t _b_e satd 
t9r~ : be _z su·pe'riq~ . : ·ir( _q.J I-' r.~.speFf~;;~r.~_th_er. tt 1s the 
ult!mate ' resUlt= in t'h'·e 'E'xamtnatron' whtCh matters and 
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·when that examination Is ul'llformly applicable ~o the 
two categories of the candidates.~. tne devlat1on In 
the . stancfend of a Post Graduate uegree holder will 
not depend upon any other criteria but purely on the 
performance . at the examination. . . · 

· · . 1 o. It Is true by virtue of admission In the Post 
Graduate course for two years or four years, as the 

·case may be, ordln.arlly csndldates will receive 
tralnlngJ deep and higher studies, specialised 
knowlecge and the like and there cannot be denial 
that It Isler the Medlcal Expe,·ts ll'ke Medical Council 
of India . to consider and find out as to whether any 
other candidates, wl1o have not taken up course 
prior. to taking up the examination, can any way 
tower down the standard or It be desirable that that 

:· may · not be permitted to appear. In the Examination 
and If so advised, the, entire _Issue may be taken up 
by the Medical Council of India, but I am afraid, In 
Uie Instant casej, on the basis of the existing facts, If 
found that the vhancellor Is fully competent to lay 
down the statute under section 5(2} of the Act; the 
claim of respondent Nos, 7 ana a cannot be 
defeated. If the Medical Council comes to an opinion 

· that excepting · the mode for taking up the 
Examination tnrough the process as Indicated In 
Annexurew 1, no . other criteria can be made available 
for appearing at the Post _Graduate Medical Course 
Examination, In that case·, . If so advised exception 
will .be made regarding the powers conferred upon 
the--chancellor under section 5(2) of the Act. 

\ 11. Now coming to the question of validity of · 
section 5(2) of the Act, It will be relevant to mention 
herewith section 5(1 )(d) and 5(2) of the Act which 
runs as follows:• · . 

'!5 ( 1) The said ·Board shall advise the 
Chancellor/State . Government on ·the 
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foUowing matters: 
XXX .- XXX XXX 

(d) Measures for desirable uniformity in the 
Statutes, _Ordinances, Regulations and 
Rules of d1ffere.nt Universities: 
XXX XXX XXX 

5(2) Notwithstanding anything contained in 
the Patna University Act, 1976 (Bihar Act 
XXIV of 1976) and the Bihar State 
Universities Act , 1976 (Bihar Act XXIII 
1976), the State Government shali 
c.ons1der the advice tendered by the 

.Inter University Board on any of the 
s.ubjects mentioned in clause {1) and in 
accordance with the said advice or with 
such amendments as the State 
Government may ,, deem fit, shall 

. recommend · to . the . Chancellor for 
·appropriate action in the matter and the 
.Chancellor -at his discretion, shall issue 
such directive on the subject as he 
.deems fit. .Such dirctive s·hall be binding 
on the University shall execute the 

· . orders within such specified period as 
· the Chancellor may determine." 

12. It appears that in the Patna University 
Sta~ute Chapter XVI provides that "a teacher wor%ino 
in any Educational Institution of an Univers1ty ·Jr .1 
department transferred or re-transferred to tr1e 
control of the State Government a£lr;as~ for a 
continuous period of 1 ~ mont_hs . immediately 
preceding the date of h1s appl1cat1on may be 
permitted by the Academic Council . to a_ppear a.t an 
examination conducted by the Un1vers1ty prov1ded 
that whe-ther the examination involves a practical 
work also he shall have fulfilled the prescribed 
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requirement regarding the same". There is assertion 
on behalf of the respondents and not re-butted by 
the petitioners, that for the last 30 years a number 
of teachers had appeared at the Post Graduate 
Examination meaning thereby that the scheme .has 
worked successfully. Naturally, the teache~s poste~ 
in medical colleges did not get the aforesaid benefit 
and thus if bY. the imp.ugned Statute. uniformi.ty is 
aimed , that w1ll be sa1d to be consistent WJth a 
desire to · avoid discrimination. Accordingly, the State 
Government had .recommended to the . Inter 
University Board that fhe provisions laid down in .the 
Patna UniversiW Statute be adopted in other 
Universities where the Post Graduate courses are 
conducted. Consequently, a meeting · of · the Inter 
University Board . was held · in which the 
Vice-Chancellors of all the nine Universities of Bihar 
and the Educational Commissioner and the Medical 
experts were also present. On. 2.5.1983 the me·eting 
had resolved that the State Government be advised 
to send its recommendation to the Chancellor for 
implementations ·of the Statute in the concerned 
Unjversity under section 5(2) of the Act. The 
aforesaid resolution was sent to the Joint Secretary, 
Health Depar_tment, Government of Bihar which 
appear.s from Annexure.-A attached to the counter 
aff1dav1t. Consequently, 1t was sent to the Chancellor 
by the State Government by letter dated 6. 7 .·1983 
which is Annexure-8 to the counter affidavit. 
Thereafter, the Chancellor cui the recommendation of 
the State Government had been pleased to approve 
the Statute (Annexure-2) and the same was sent to .. 
all the Vice-Chancellors of the different Universities 
including Ranchi University. Consequently that was 
sent to the Principal of different Medical Colleges 
including Rajendra Medical College, Ranchi tor 
information and necessary action. The Principal .of 
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Rajendra Medical College on receipt of the aforesaid 
letter had sent the same to all the Heads of the 
Departments for implementation. 

13. Under the circumstances, annexure-2 
containing Statute is an outcome of the powers 
conferred upon the Chancellor through the process 
of law based upon the existing law and it has got all 
the forGe of statute binding upon all the Universities 
and .the aforesaid Statute had. brought uniformity 
and has avoided the element of discrimination. 

14. The contention ra ised on behalf of the 
petitioners that the Statute as contained in 
Annexure-2 could not have over riding effect either 
upon the criteria fixed by the Medical Council of 
India or ·the prospectus (Annexure-1). cannot be 
accepted. Firstly, it would appear that the 
prospectus or the cri.teria is pnmarily for those . 
candidates who are freshers and for taking up the 
competitive examinations. The power of the 
Chancellor as provided in section 5(2) of the Act is 
not in any way affected either by the prospectus 
(Annexure-1) or by the criteria indicated in 
accordance with the regulation 33 of the Medical 
Council of India. ' 

15. Mr. Debi ·Prasad, learned counsel 
appearing on behalf of the petitioner, has relied 
upon a decision of the Supreme Court in the case oL 
State of M.P. and another vs. Kumari Nivedita Jain 
and o"thers (1). I am afraid, the decision more help 

. the respondents . It has been clearly laid down that 
Regulation II, which is the Re9ulation relie.d upon by 
the petitioners for showing crrteria for ta~mg up t~e 
admission in the Post Graduate courses ; IS merely m 
the nature of a recommendation. It has been laid 
down as follows :-

(1) (1981) AIR (SC) 2045. 
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"We are of the opinio·n that the use of the 
words "should be" in Regulation II is deliberate 
and is intended to indicate the intention of the 
Council that it is ·only in the nature of · a 
recommendation . Regulation I which lays down 
the conditions .JJr qualifications for admission 
into Medical . Course · comes · within the 
competence of the Council under S. 33 of the 
Act and is mandatory and the Council has used 
language to manifest the mandatory character 
clearly, whereas Regulation II which deals with 
the process or procedure for selection from 
amongst eligible candidates for admission is 
merely in the nature of a recommendation and 
directory in nature, as laying down the process 
or procedure for selection for admission df 
candidates out of the candidates eligible or 
qualified for such admission under Regulation 
I. Regulation II recommendin9 the process of 

. selection is outside the authonty of the Council 
under S. 33 of . the · Act and the Council has 
advisedly · . and · deliberately · used such 
lanaguage in Regulation II as makes the 
position clear ·and places the matter beyond 
any doubt. There 1s another aspect of the 
matter . which .. also goe_s to suggest that 
Regulation II 1s merely d1rector ana does not 
have any mandatory force." . 

. 16. It has been rightly argued by Mr.· Ram 
· Salak -Mahto, learned · Additional Advocate General, 
~ha_t .the imp~gned. Anne~ure-2 has got such legal 
valtdtty t~at 1t netther v1olates any Article of. the 
ConstttuttOn of India as claimed by the petitioners 
nor is limited to the criteria la1d - down . in the 
Regulation of the Medical Council of India . That 

. being so, the statutory effect of Annexure-2 cannot 
be disputed. 
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17. The law laid down in Annexure-2 ensures a 
fair, ~alance between the conflicting demand of the 
pet~t1_oners ~nd the respondents , as it safeguards for 

. the nght wh1ch so far could not be made available to 
the teache>rs ~f other Universities excepting that of 
the Patna Umversity .. In a progressive soc1ety it is 
the dictum that discrimination be eliminated. Tfle law 
making power of the Chancellor, as envisaged in 
section 5(?) of the Act leaves r:'!O scope to measure 
good 'agamst bad law' and ·thus no other view can 
be . taken excepting the Annexure-2 as legal and 
constitt,~tional making of general validity and thus · 
the individual claims of the petitioners cannot ignore 
the vast expansions of government functions which 
has been cropped up on the postulates of social 
justice. In any view of the matter, annexure-2 has 
got statutory force. There . is no conflict in between 
Annexure-1 and the criteria laid down by the Medical 
Council of India and the Statute (Annexure-2) and 
thus it operates as a ·raw giving full protections to 
respondent Nos. 7 and 8 and defeating the claim qf 
the petitioners so long it exists and thus no case is 
made out for granting the prayer of the petitioners 
and for issuance of any writ, order or direction. 

· 18. Jn the result, 1 do not find any merit in this 
·writ apf?lication wh ich fails and is dismissed, but 
there w1ll be no order as to costs . 

· Madari Mohan Prasad, ' J. I agree. 
R.D. Application dismissed. 
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MISCELLANEOUS CRIMINAL 

1985/March 16 

Before S.S .Sandhawal ia, C.J. and 
Prem Shanker Sahay, J. 

Lakshmi Sah and another. * 

.v. 

The State of Bihar . . 

Bihar Food grains Dealer's Licensing Order, 
1967, Clause 7 -licence...:... nature of- person 
granting licence, whether and. when can demand the · 
same- demand of .licence in absence of the 
licensee- effect of-production of licence. on 
demand, whether obligatory on the l i censee. 

. The licence is a document by which authority 
is conferred to do business as per terms and 
conditions mentioned therein . Persons granting that · 
authority has, therefore, always the power · to 
demand the l icence whenever so required. Simply 
because the licence is not present and in his 
absence the licence . is demanded and is not 
produced then it is difficult to accept that 
prosecution can be lodged only against that person 
who was present ir.1 the shop and not against the 
licens.ee. Clause 7 of the Order makes it obligatory 
* Criminal Miscellaneous Nos. 7539 and 7562 of 1982. In the 

matter of applicat ions under section 482 of the Code of 
Criminal Procedure. 
Cr. Misc. 7562 of 1982 ... Anii Kumar ... Petitioner. 
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·· on a licensee to produce the licence if so required 
by the authorities. 
· Held, therefore, that if licence is not produced 
before the authorities , in the absence of the 
licensee, then it will amount to giving a big rope to 
the dealers to conduct the1r business m a 
ciC3:ndestine m~nner Y!hich will frustrate the very 
Object of grantmg the l1cence. · 

. Held, further, that according to clause 7 the 
licensee has to abide by the terms and conditions of 
the licence. It is also not necessary to mention in 
the licence specifically that .licence has to . be 
produced on demand because it is a privilege given 
to some persons to carry on a business with certain 
terms· and conditions and the authority granting that 
privilege has every right to . demand the licence. 
Moreover, the grant of licence in Form C is a 
ministerial act and if some clerk .. deliberately, in · 
league with the licensee, deletes the clause even 
then the licensee will be bound. by the terms and 
conditions of the licence for which declaration is 
given in Form A. · 

· Mangal Singh and ors. v. State of Bihar 
(1)-relied on . 

Radhey Shyam Kalwalia v. State of Bihar 
(2)-overruled. 

· Application under · section 482 of the Code of 
Criminal Procedure. 

The facts of the case material to this report are 
set out in the judgment of P.S.Sahay, J. · · 

Mr. N.K.Agrawal for the p~titioners in both the 
case. 

(1) (1968) AIR (Pat.) 37 
(2) (1968) BLJR 890. 
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Mr. G.P.Jaiswal tor the opposite party in both 
the cases. . . 

P.S .Sahay, J. - The points involve in both the 
applications are identical and, therefore, they have 
been heard together and w!l! be governed ~Y this 
common judgment. The pe~1t1oners want to rnvGke 
the inherent power of th1s Court to quash the 
criminal prosecutions pending against them in which 
cognizance has been taken under section 7 of the 
Essential Commodities Act for the violation of the 
Bihar. Food ·grains Dealers' Licensing Order, 1967 
(hereinafter to be referred as the Licensing Order) 
and also · the Bihar Essential Articles (Drsplay of 
Prices and Stocks) Order, 1977 (hereinafter to be 
referred as the Display Order). 

2. In order to appreciate the points it will be 
necessary · to state some necessary facts . The 
petitioners, in both the cases, deal in fobdgrains 
and are retail licensees under the Licensing Order: 
In Cr. Misc. 7539 of 1982 the shop was inspected on 
18.9.1982 by the Supply l.nspector and admittedly 
the petitioner was not · present and his son was at 
the shop . Licence was not produced and on 
verification of the stock certain irregularities were · 
detected ·and there was no 'Board, in whi·ch stock 
.and price had to b.e displayed. On these allegations 
a complaint was filed and a copy of the same has 
been f1led and marked Annexure-1. On receipt of the 
complaint the learned Chief Judicial Magistrate. by 
'his .order dated .2.3.9.1982, . has tak~n cogi"Jil:ancn. 
agarnst the pet1t1oner. Betnn aggneved by tne 
aforesaid order the petitioner has · moved this Court 
which was listed before. me for. admission on 
21.10 .1982. A point was raised that the petitioner, 
who is the licensee, was admittedly not present at . 
·the time of inspection and even if licence was not 
produced on d.emand, he shaii not oe liable. ~or · 

. .. ·. . ' 
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prosec·ution . In support of the content ion reliance 
was placed in the case of Radhey Shyam Kalwa/ia 
vs . . S,tate of Bihar (1). After going through the 
dec1s1on I doubted the correctness of the same and 
therefore, the application was admitted and directed 
to ·be placed before a Division Bench at the time of 
final he~r.ing. In Cr. ~ isc . 7562 !Jf 1982 -the shop of 
the pet1t1oner was mspected m his absence on 
6 .3 .1981 and. his grand father, Agnu Sao, was 
conducting the business. Certain irregularities were 
'detected and the licence was not . produced and the 
stocks were not d isplayed. Sanction was granted 
and a co·py whereof has been filed as Annexure-3. 
The learned Chief Judicial Magistrate, by his order 
dated 31 .3 .1982, has taken cognizance against the 
petitioner and Agnu Sao. Being aggrieved by the 
aforesaid order the pet itioner alone has moved th is 
Court and a similar point was raised at the time of 
admission and, therefore, it was ordered to be listed 
for final hearing with Cr. Misc. 7539 of 1982. This is 
haw both the applications have been placed before 
us . 

3. Mr. N.K.Agrawal appears on behalf of the 
petitioners, in both the applications, and a common 
point has been raised that the petitioners , who are 
lic.ensee, were admittedly not present at the time of 
inspection and , therefore ,- even if licence was not 
produced on demand no offence had been 
committed. Reliance has been placed in the case of 
Radhey Shyam Katwa/ia (supra) . Before dealing with 
the submissions it will be necessar~ to refer to some 
of the provisions of the qcenslng Ord~r. These w~o 
want to deal with foodgrams as a_ retailer has to file 
an application in Form A accordmg to Clause 4 of 
the Order and licence .is granted to a . wholesale 

(1) (1968) BLJA 890. 
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dealer in Form B and to a retail dealer in Form C. 
Clause 7 of the Order deals with the contravention 
of the condition of the· licence which is as follows: 

· · "7. Contravention of · conditions · of 
· licence:-

No holder of a licence- issued under this 
Order or his agent or servant or any other 
person acting on his behalf shall contravene 
any of the terms and conditions of the licence 
and if any such holder or his agent or servant 
or any other person acting on his behalf . 
contravenes any of the said terms or 
conditions, then without prejudice to any other 
action that may be taken against him, his 
licence may be cancelled or suspended by 
order in writing of his licensing authority. 11 

In Form A an applicant has .to give a declaration 
that he shall abide by the terms and conditions of 
the Licensing Order. Clause . 3 of Form B may be 
usefully quoted . · . · . 

"3. . (i) The licensee shall, except ·. when 
specially exempted by the State 
Government or by the licensing authority 
in this behalf maintain _separate register 

· of daily accounts for each godown for 
each of the foodgrains mentioned · in 
paragraph I showing. correctly -

·(a) the opening stock on each day: 
(b) the quantities received · on each day as 

and when received showing the place 
from where and the source from which 
received : · · . 

(c) the quantities delivered or otherwise 
re.moved on each day as ·and when 
delivered or otherwise removed showing 

·the places of destination; and ' ·· 
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(d) the closing ·stock on · each day. 
(ii) The licensee shall complete his accounts 

for each day on the day to which they 
relate, unless prevented by reasonable 
cause, the burden of proving which shall 
be upon him. 

(iii) A licensee who is a producer himself 
shall separately show the stocks · of his 
own produce in the daily · account, if 
such stocks are stored in his business 
premises." 

Clause · 5 states · that the licensee shall not 
contravene the provisions of the licensing Order. In 
the . case of Radhey Shyam Kalwalla (supra) 
prosecution was lodged for not producing the 
licence at the time of inspection and rn paragraph 6 
it was observed by the learned single Judge that 
nowhere in the body of the licensin~ Order or any 
of the terms and conditions of the l1cence in Form 
B it is obligatory upon a licensee to produce the 
licence before the inspecting officer if called upon 
to do so. Further, it has been held that if the staff 
had contravened the provisions of the · Licensing 
Order · or the terms and conditions then the 
prosecution of the licensee cannot be justified. The 
learned single Judge also considered the question 
of menarea . and held that unless it is shown that 
the act · complained . was done with some criminal 
intention the prosecution · is misconceived. With 
utmost respect, in my opinion, the observation of 
his lordship is not correct. The licence is a . 
document by which · authority js confirmed to do 
business as per terms ?nd conditions m.entioned 
therein. Persons grantrng that authonty. has, 
therefore always the power to demand the ltcence 
where-ever so required. Simply because the 
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licensee is not present and in his ·absence· the 
licence is demanded and is not produced then it is 
difficult to accept the contention · of the learned 

·.counsel that prosecution can be lodged only 
against that person who was present in the shop 
and not against the licensee. Clause 7 of the Orde~. 
which has been referred to above, makes 1t 
obligatory on a licensee to produce the licence if 
so required by the authorities. If it . is held that if 
licence . is not produced before the authorities, in 
the absence of 'the licensee, then it will amount to 
giving a big. rope to the dealers to conduct their 
Business in a clandestine manner. That, in my 
'?Pinion, will frustr~te the Very object C!f granting the 
l1cence. In Cr. M1sc. 7562 of 1982 1t has further 
been submitted . that Clause 3 of the terms and 
conditions of the licence which is granted in Form 
C has been deleted and in support of that a copy 
of the licence has been ·. filed which is Annexure-4 . . 
True that clause 3 has been deleted but according 
to Clause 7, quoted above, the licensee has to 
abide by the terms and conditions of the licence. It 
is also not necessary to mention in the licence 
specifically · that licence · has to be produced on 
demand bec·ause it is a. privilege given to s.ome 
persons to carry on a business with certain terms 
an.d . conditions and . the authority grantin.g that 
pnv1lege has every nght to demand the l1cence. · 
Moreover, the grant of licence in Form C is a 
ministerial act and if some clerk deliberately, in 
league with ·the licensee, deletes the clause even 

. then the licensee will be bound by the terms and . 
conditions of the · licence for which declaration is 
given· in Form A. Learned counsel for the petitioner 
h~s not been able to produce any notification or 
order O·f the State · Governme0t deleting Clause .a 
from Form C. If clause 3 of · l1cence · of Form C 1s 
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deleted and is construed in the manner the learned 
counsel. for the. petitioner want us to construe then 
there wrll be n~ purpose of granting licence to any 
person. Mr. Jarswal, learned coun.sel ap,Pearing on 
behalf of the State, has placed relrance rn the case 
of Man.gal Singh and others vs. State of Bihar (1) . 
where rt has been held that a licensee is liable for 
prosecution for the descrepancy found in the books 
of ac~ou~ts maintained by him which amounts to 
the vrolatron of the terms and conditions of the 
licence and it is for the licensee to show that there 
has been no violation at all in course of trial. Thus , 
I find that there is no substance in the contention 
of learned counsel fo·r the petitioner . 

. 4 . Learned counsel then submitted that the 
shop of the petitioner was not working at that time it . 
was inspected and , therefore, there was no question 
of display of the Board. On the face of the 
allegatrons made in the complaint it is difficult to · 
accept the contention at this stage. That will be ·a 
rule of evidence and it will be for the petitionef to 
satisfy the Court in co.urse of trial. Another point h~s . 
been argued in Cr. Mtsc. 7539 of 1982 that there rs 
no. allegation that the petitioner .of that .case ~as 
conducting the business at the t1me of rnspectron 
and therefore . he cannot be prosecuted and 
reliance has b'een ·placed on section 10 of the 

·Essential Commodities Act, which reads as follows: 
. "1 0. Offences by camoa.nies -

(1) If the per~on :~ o r::; avening an order 
made under section 3 ~~ a company_. every 
person who, at the t.ime the contravention was 
committed, was rncharge of, -and was 
responsible to, the company for the conduct of 
the business of the company as well as the 

(1) (1968) AIR (Pat.) 37. 
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company, shall be deemed to be guilty of the 
contravention and shall · be liable to · be 
proceeded against and punished accordingly . . 

Provided that nothing contained ·in this 
sub-section shall render any such person 
liable to any punishment if he proves that the 
contravention took place without . his 
knowledge or that ·he exercised all . due 
dilligence to prevent such contravention." 

This submission is wholly without any substaric~ 
because this section deals with a company and 
firms carrying on business. But pet(tioner of this 
case is the individual licensee and, therefore, 
section 10 will have no application at all. 

5. For the reasons, ment!oned above, the 
poin~s raised on behalf of the petitioners in both the 
cases are devoid of any substance. The case of 
Radhey Shyam Kalwalia ·(supra) has ·been wrongly 
decided. I over rule the ~am~ and it is •. ac.cordingly, 
overruled. Both the appl1cat10ns are d1sm1ssed arid 
the trial . pending in the court below should be 
disposed of expeditiously. 

S.S. Sandhawalia, C.J. 
M.K.C. 

I agree. 
Application dismissed . 
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LETTERS PATENT 

1985/Marc~, 13. 

Before S.S.Sandhawalia, C.J. & Prem Shanker 
Sahay, J. 

Union of India through the General Manager, 
~astern - Railway & Others. * 

v • 

. Nityanand Jha & Another. 

Service- transfer from one School to another­
person so transferred, whether can go baclf to that 
School- transfer-Scope of-courts, whether and 
when ··can ·interfere in transfer matter- persons 
being transferred belonging to same cadre, whether 
discriminatory-"fact neither pleaded nor argued, 
whether beyond the scope of writ application-
.Constitution of India, Articles 226 and 227. . 

A person, for some reason or other, may seek 
transfer from one school to another but it does not 
mean that he can never go back to that school from 
where he was transferred. Moreover, transfer from 
one place to another is made on administrativ·e 
grounds and also according to exigen~ies of t~e 
situation and courts normally do not Interfere m 
such transfers except in few exceptional cases if 

Letter Paten Appeal No. 100 of 1983. Against the judgment 
· of Shrl Justice B.P.Jha, Patna High Court, dated 7.11.1983 

passed In CWJC 4585 of 1982. 
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there has been no violation of any statutory rules or 
procedure . In the instant case both the persons 
transferred were of the same cadre. 

·Held, therefore, that in that view of the matter, 
no question of discrimination arises and the order of 
the learned Single Judge cancelling the transfer ~s 
bad. · 

Held, further that where the creation of a 
separate cadre for teachers of High· School and 
Middle School was neither pleaded nor argued, the 
order passed by the learned Single Judge for 
creating a separate cadre was equally bad and ·was 
beyond the scope of the writ application . 

Appeal under clause 10 of the Letters Patent. 
The facts of the c·ase material to this report are 

set out in the judgment of P.S.Sahay, J. . · 
Mr. A.B. Ojha ~or the appellants. 
M/s Tara Kant Jha . & Sadanand Jha for the 

respondents 
P.S.Sahay, J. This a·ppeal under Clause 10 of 

the Letters P.atent · is directed against the judgment 
of a learned single Judge passed in CWJC 4585 of 
1982 on 7.~1.1983. · 
. _2. Respondent nq. 1, Nityanand Jha, was 

· appomted as a teacher 1n the Eastern- Railway High 
School in Grade 11 . on 26.11.1964 and respondent 
!10. 2, Ramadhar Su1 gh •. was appointed some time:s 
1n the same .grade 1n 1977 and was working 1n 
Jhajha High School . On · 25.9. 1979· he . was 
transferred to H. E. School Jhajha and respondent 
no. · 1 was sent in his place. On 25.9 .1979 
respondent _no. 2 . wa_s reposted in the High En.glish 
School. Bemg aggneved by the aforesaid order 
resp'ondent no. 1 moved -this Court under Articles 
226 and 227 6f the Constitution of India which gave 
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rise. to CWJC '4585 of 1982. _ 
3. A point was ta!<:en in that writ application 

t~at he wa_s senior to respondent no. 2, Aamadhar 
Stngh, havmg been appointed earlier and has been 
transferred from High English School to Middle 
English School and the transfer was was 
discriminatory in· nature. The learned single Judge, 
after hearing ·the case oi the. parties, held that 
respondent no. 1 being senior to respondent no . 2 
was ·being transferred to a Middle School from a 
High School, the transfer was discriminatory, against 
the well known principle that pers·on having the 
same status should · be transferred from one Schoof 
to another and he, therefore, quashed the order of 
transfer. The ·fearned Judge further gave t-he 
following 'direction: 

"I further-' direct the Railway authorities to 
keep a separate cadre of . the teachers of 
primary and middle Schools . They should also 

_keep a separate cadre for the teachers of the ­
High Schools." 

Being aggrieved by the · afores~id ·judgment the 
appellants have preferred this appeal. · 

4. Mr. A.B.Ojha, .learned counsel appearin9 on 
behalf ot the Railway Administration, has submttted 
that the order of the learned single Judge cancelling 
the ' order of transfer is wholly illegal and. unjustified 
and is fit to be set aside. He has further argued that 
it was neither pleaded nor argued before the learned 
Judge that a separate cadre s~ould be ~reated for 
the High English .. School and Mtddle Engltsh School 
and, therefore, the direction given by the learne~ 
single Judge was beyond the scope of the wnt 
application. He has submitted th.at creation <;>f ca~re 
is within the· domain of the Ratlway ·.admmtstratt,on 
who are the employers _and these mvolve poltcy 
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matters and the direction given by · the 1ee1:rned 
single ' Judge will prejudice the . Ra!lway 
administration and is bound to create complrcatJOns . 
He has, further, submitted that the two respondents 
were·wo·rking in the sar_ne cad~e a~ teacher and even 
if respondent no. 1 was workmg m the Hrgh . Sch~ol 
and was transferred to Middle School the actron 
cannot be said to be discriminatory. In my opinion, 
the contention raised on behalf of -the learned 
counsel has to be accepted. Mr.· Tara 1Kant Jha, 
learned . counsel appearing for respond~nt nO. · 1 , 
frankly conceded that the ~econd part of the order. 
was not even urged by · him and could . not be , 
.supported. Regardrng the order of transfer he has · 
half heartedly contended that respondent no . . 2 was 
working in the High School and had himself .asked · 
for his transfer to the Middle School and, therefore, 
no.w he could not resist the transfer. This submission 
has absolutely no force. A person, for some reason . 

. pr other, may seek transfer from one School to the 
other but it does not mean that he can never go · 
back to the . S,ehool from where he was transferred.­
Moreover, transfer from one place to another is 

· made on administrative grounds and also ·according 
to exigencies of the situation . and Courts normally 
do no~ interfere in sue~ transfers except in few 
.exceptronal cases. It was not shown to the learned 
single Judge anc:l it has also not been shown to -us 
that there has been . a violation of -any statutory rules 
or procedure. Both the respondents were of the 
same cadre and the second parr of · -the direCtion 

· given by thG learned ··single Judge , to create a 
· , separate cadre clearly indicate that there was rio 

separate _cadre till then. In that view of.the matter, 
no question of 9iscrimination arises. Thus, in my · 
considered opinion the order of . the learned single 
Ju.dge cancelling the trallSfer must be held to be 
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bad. The second part of the o'rder to cre~te separate 
' cadres for teachers/ of High School and . Middle 
School is ~qually bad and was neither pleaded nor 
argued by the parties· and, thus, was . beyond the 

. scope of the writ application. · · 
·5. The appeal is. accordingly, allowed and the 

order of the learned .single Judge is, hereby, set 
aside. But, there shall be no order as to costs. . 

; S.S.Sandhawalia, C.J. I agree. 
M.K.C: Appeal.allowed. 
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