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Arbitration Act, 1940- Section 34-
contract containing arbitration 9/ause for 

.reference of dispute to arbitrator - failure 
of defendant to respond to plaintiffs Jetter ; 
and notice under section 80 C.P.C. ­
plaintiff filing suit for realisation of 
money- defendant filing application under 
.section 34 for stay of the proceeding­
action of the defendant, whether a mere 
inaction- application under . section 34, 
whether to be dismissed. · 

ln. the present case the plaintiffs 
were requesting the defendants · for · the 
disposal of · the goods and for making the · 
pay·ment as 'the interest was growing up to 
their detriment and they were receiving 
threats from' the Bank. The plaintiffs .made 
specific request to the defendants by their 

-letter dated 4.11.82 for the appo intment· of · 
a receiver. The authorities did not wake. 
When the :notice un·der section 80 C.P.c ·. 
was sent the defendants received it but 
sl.ept over it. · Thus they allowed the su·ft to : 
be filed and they waited for another three 
months · to file an application under section 
34 of the Arbitration Act for staying the 
proceeding. · This amply signifies the gross 
indifference on the part of the authorities 
and not only I'T)ere silence. 

·. Held, there.fore, that in the facts and • 

Page. 
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. I , 

circumstances of the case the Court below 
rightly took ' the view that this was not a 
case of mere inaction on the part of the 
defendants. The application under section 
34 was rightly dismissed and does not 
require any interference by this. court. 

Page. 

State Trading Corporation and 
another v. M/s Vaishali Shoe Company Ltd.·, 
(1985) I.L.R . 64 , Pat. . 371 

Bihar Agricultural Prod.uce Ma·rket 
Rules, ·1975-Rules 3 and 5- Market 
Committee- election of members from 
agriculturists constituency· publication of 
provisional voter list inviting objection­
notice under rule 3, issued after the date 
fixed for filing objection dividing the · 
market area- neither publication of the 
voter Jist in 'accordance with rule 5 nor 
any objection invited after division .. of the 
market area- effect of. 

The · · provisional ·. voter ··iisf was ·, 
published on 29.1.82 directing that 
objection , if any, should be filed in · 
accordance with rule 5. 27.2 .82 was the 
lasf date for filing objection. on· 22.3.1982 
suddenly notice was issued under rule 3 
dividing the · market area into 7 
agriculturists constituencies. .On the · 
admitted facts after division of the market 

I • 
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area, neither the1 voter list in accordance 
with ·rule 5 has been published nor any 
objection invited . 

Held, therefore, that that having not 
been done, no election could have been 
held . without complying with the 
requirements of rule 5. 

Sri Ram Sagar Prasad and Ors. v. 
The Agriculture .Produce Market 
Committee, Barh and Others (1985) I. L. R. 

iii 
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64, Paf. · 399 

Bihar Consolidation of Holdings and 
Prevention . of Fragmentation Act, 1956-
Section ' 1 OA · and 35- Section 1 OA­
provisions of- whether operate as bar on 
the revisional power of Director of 
Consolidation under section 35 .. 

. Held, that section 10A of the . 
· Consolidation . of Holdings. and Prevention 

of Fragmentation Act, 1956, hereinafter 
called the-.. Act .• does not operate as bar on . 
the power· of the Director of Consolidation. 
The Directo.r of Consolidation with the -
limhation prescribed . for exercise of 
supervisory jurisdiction, can exercise his 
power under section 35 of the Act for 

_rectifying · the mistake in · the order passed 
or proceedings taken fo'r the ends . of 
justice. 
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·Page. 

Shyam Bihari Upadhyay and Others v. 
The State of Bihar and Others,· (1985) 
I.L.R . 64, Pat.. 412 

Bihar Land Reforms . Act, 1950-
Sections 3,4,5 and 7A-Section _ 4- · 
expression 'Bazar', whethe.r would include 
witi1in its sweep 'Market'- section 7 A- writ 
petioners holding Bazar. on the lands in . 
question- proprietor, whether could retain 
possession -section 5-homestead, whether 
a/so vested in state- whether homestead 
to be settled back with .the proprietor on 
certain terms- section · 3- writ-petitioners 
Bazars , whether ·vested in state of Bihar 
co.nsequent to the issuance of notification· 
under section 3.· 

The .· · expression 'Ba?:ar'· · is 
synonymous with ·Market' : The expression ~ 
'Bazar' used in section 4 · of the Bihar 
Land Reforms Act, 1950, hereinafter called 
the Act,. must, therefore , be equated with 
Market. . · . . , , 

Held, that the . ~r_it-petitio ne rs were 
owners of market which rifust be .held to 
be equivalent to Bazar: 

The writ-petitioners were holding· 
Baz~r on the rand in qu·estion in terms of. 
sect1~n ?A of the Act, therefo.re, the 
propnet9rs were .no~ entitled to retain 

\ 
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possession. Section · 5 ,..of the Act gives 
clear indication that homesteads also 
vested but it would b-e deemed to be 
settled b~ck with the proprietor on term~. 

Held, ·that the' Shops of the 
writ-petitioners constituted Bazars. They 
were not mere buildir.gs . At no point of 
time were they homesteads. So far as 
Patna Mar-ket is concern·e·d it may have 
been homestead earlier, · but it lost its 
character of a homestead when Bazar was 
set up after demolish'ing the homes. The 
Bazars cover.ed · by the writ-petitioners 
vested in the state of Bihar consequent 
upon the _·issuance of the notification 
under section 3 of the Act.· 

Mosomm-ar Bibi Sayeeda and Others 
v. The Stare of Bihar & Ors. (1985) I. L. R. 

v 

Page. 

64, Pat. 442 

Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) - Act, . 196}- Section · -16(3)-
preemption- right . of- owner of a 
contiguous plot, whether entitled to . 
preempt if he - solds his property . to -

. another person after institution , of. the 
case. 

~ · 'The . preempter must hold the land 
unti.l ' the preemption matter is finally 



vi INDEX 

decided by the ultimate Court i.e., the 
Board of Revenue ·and that shall be , the 
crucial date and not the dc;:~te on which. the 
order was passed by the Land Reforms 
Deputy Collector. Since the decree stood 
suspended after filing of the appeals the 
ultimate date was the date on which . the 
resolution was passed by the Additional 
Member, Board of Revenue as contained 
in Annexure-1 . ·· . . 

Held, therefore, that in the instant 
case the Member, Board of Revenue was 
right in holding that the preemptor ~eased 
to have any interest in the land held by 

r him in the boundary much before the final 
order was passed by the Member of 
Revenue. 

Page. 

lshaque Hajam and Others v. The 
Additional Member, Board of Revenue & 
Ors. (1985) I.L.R. 64, Pat. 406 

Bihar Panchayat Raj Act, 194 7-
section 62- provision of -whether criminal 
jurisdiction of Gram Panchayat enhanced 
to try cases upto the value of As. 2001~~ 

Where it was· asserted that as t.he 
value of · the '·property stolen was As. 
150/-, the case was exclusively triable by 

·a Gram Cutcherry of milepakari Gram 
Panchayat ·under the provisions of section 
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62 of Bihar Panchayat Raj Act, .194 7, as 
the criminal jurisdiction of Gram Panchayat 
has been enhanced to try cases upto the 
value of As. 200/- as was observed in 
Bimal Singh's case. 

Held, that it is . manifest that the 
observation made in Bimal Singh's -case is 
per incuriam and has been patently 
occasioned by some in advertance or 
some typographical error. The observation 
therein in this context is · not factually 
correct and is an apparent misreading of 
the · statutory . provision contained in 
section 62 of the Act. 

\f j i 
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Sheojee Roy . and _, another v. The 
State of Biha_r and anr. (1985), I. L . R. 64, 
Pat. · · 436 

. Code- of Civil P-rocedure, 1908- Order 
21, Rules 58(4) and 63 and Code of Civil 
Procedure (Amendment) Act, 1976 (Act 104 
of 1976), section 72-Scope and 
applicability of-attachment . made and 
objection filed before coming into force of 
the Amending Act- Order passed aft-er 
comin.g into force · of . the · Amending 
Act- appeal by objector-m~i~tainability o( 

Where the attachment was made in 
1964, it was subsisting from before the 
commencement of section 72 of the 
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Amendment Act.. It is obvious that the · old 
law which existed at the time of . the 
attachment would hold the field. There can 
be therefore, no doubt tha.t even though 
th~ order: was · passed after the amending · 
Act came into force, an appeal filed under 
order 21, Rule 58(4) of the code _is· not 
competent. Where a claim petition was 
made before , the · Amending Act and. was 
dis-missed after the Act came into force , · 
the remedy was · to file a suit under Order 
21, Rule 63 and not to file an. appeal 
under the new amended Rule 58 C. P.C. 

Held, therefore, · that the present 
appeal filed under the amended provision 
of order 21 Rule 58(4) of the Code is not 
maintainable. 

Page. 

Smt . . Jyotsna . Mehta v. M/s Ram· 
Bahadur Thakur & Co. and anr . . (1985), 
I. L. R. 64, Pat. ~63 , 

Code of Criminal Procedure, 1973-
Section· ~12(2) and 248- se·ction . 242(2):..... .. 
p(ocesses for attendance of witnesses 
issued ·by the · Magistrate- due to . 
p~onounced · negligence of prosecution, 
wtt~esses not. produced for P(61qnged 
penod of t1me- section248- Magistrate . 
acquitting the accused, legality of~ 

Held, that . in a case instituted in a 
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Police report if a proper application is 
made by · the prosecution under section 
242 · of the Code of Criminal Procedure 
1973, hereinafter called the Code, it is 
ordinarily the duty · of the Magistrate to 
issue process and secure the presence of 
witne.sses by exer9ising the power given 
to him under the Code . for compelling their 
attendance. However, if despite the 
issuance of compulsive process and the 
performance of the · duty aforesaid the 
prosecution , on account of pronounced 
negligence · or recalc itrance-, fails to 
execute such· process and does not 
produce the witnesses over a prolonged 
peri ad . ·of time then the court would be 
entitled to· .. acquit the accused under· 
section' 248 of the Code for want of 
evidence to prove the pr<?secution case . 

Bihar State Small · Industries 
Corporation v. · The State of Bihar. and anr. 
{1985) , I.L.R. 64, Pat . 

Conservation of · Fore ign Exchange 
and Prevention of Smuggling Activities . Act , 
1974-section~ 3(1) and SA-section 
3(1) - .detention order under- for prevention 
pf smuggling activities- ground of 
detention clearly mentioned that 
-writ-petitioner connected . wi~h smuggling 
activities and was · not traceable-

ix 

Page. 

420 . 
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substantive case or · order of detention­
detaining authority best judge- section 
5A- ambit of-validity of detention where 
some . grounds non- existent or 
irrelevant-legality of detention to be 
considered on the date of hearing of writ 
petition. • 

The · grounds of detention clearly 
mentions that ·the wrif- petitioner was 
connected with smuggling activities and 
inspite of best efforts could not be traced 
and in order to prevent such smuggling 
the detention order was passed which is 
quite in consonance with the provisions of 
section ·. 3{1) of ' the Conse·rvation of 

. Foreign Exchange and Prevention. of 
Smuggling Activities Act, ·1974, hereinafteJ. 
called the Aot. · -

The question whether a substantive 
case will serve the purpose or an . order of 

. detention will be necessary is within the 
domain of detai.ning authority who is the 
best judge for the ~arne. · ., 

The broad features relating to the 
a~ts c~mnected with smuggling have been 
g1ven 1n the ·grounds and the . High Court 
cannot sit on appear to scrutinise the 
same and conie to a different conclusion. 

Held, th!3t, even if some grounds are . 

Page. 



.INDEX 

non-existent or irrelevant that will not 
invalidate the order of detention in view of 
sec.tion SA of the Act; according to which 
if there are two . or more ~rounds then 
such order shall not be invalid or 
inoperative because some of the grounds 
are vague, · non-existent, not relevant, not 
connected or proximately connected with 
such person ' or invalid for any other 
reason whatsoever. 

Where the writ-petitioner challe.nged 
his detention from 23.6.1984 to 29 .6.1984 
as it was in violation of section 8(C) of 
the Act as he was arrested on 23 .6.1984 , 
but the detention order was served on him 
on 30. 6.1984 and eleven weeks from date 
of his arrest expired on 8 .9.1984 and the 
opinion of the · Advisory Board was not 
given by them;· 

Pfeld, that, in such cases the court 
has to consider the. legality of detention 
on the date o.f hearing and no writ can be 
issued if detention .on that date is lawful. 

xi 

Page. 

Mohan Singh v. The State of Bihar . 
and others (1985). I.L .. R. 64, Pat. 463 

Criminal trial- evidence of child 
witness- veracity of- trial cou,rt noting on · 
the deposition form regarding putting a 
few .questions to the witness- also noted 
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that from the answers given he was . 
satisfied regarding understanding of : the 
witness-but did not record the questtons 
put and answers given-effect of. 

Page. 

Where the Additional· Session Judge, 
· before whom sessions trial went on , . made 
its noting on the deposition forms that a · 
few ·questions were_ put . to Prosecution 
Witness No.4, · whp was minor, and · also 
noted that on answer that that· the witness 
give, he felt satisfied · regarding . the 

.. understanding of the witness; . · 

. Held, that normally : court · should 
have re·corded the questions put to and 
answers given by the child witness, but 
non-recording of the same does not make 
his evidence inadmissibJe·. Such · opinion 
regarding the understanding . o_f the witness 
can very well be gathered from the entire 
deposition itself · and from the 
cir?umstances of. the whole . case regarding 
wh1ch a witness .·deposes. . . 

-
. Udai Ho v. The State of Bihar (1 985) . 

I. L._R. 64 , Pat. . . . . ·. . 483 .. 
- . Income Tax Act, ·1961...:.Section 32(1) 

(IV) -word 'erection·. whether relates only 
to t~e completion of the pro'cess of 
erect1on or to t~e date of commencement 
too-claim of initial depreciation · for a 
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building completed after 31. 2. 1961-date of 
comm·encement of the building relevancy 
of. 

' 
· Erection in section · 32(1 )(IV) of the 

Income Tax Act, 1961 must relate ·· only to 
the completion o·f the process of erection 
without any reference to th·e date of 
commen-cement. The only rel~vant date for 
the purpose of grant of initial depreciat.ion 
in terms of section 32(1 )(IV) is the date of 
completion of the building . 

. . 
Held, theref9re , that in the . instant 

case the Tribunal ·.was fully justified· in 
taking the view that the commencement of 
the building of · the assessee was entirely 
irrelevant. · 

Additional · Commissioner of 
Tax, · Bihar, Patna v. M/s. Indian 

· Corporation Limited, Ghatsila, 
(1985) , I. L. R·., 64, Pat. . 

Income 
Copper 

Bihar 

Industrial ·Disputes Act , 1_94 7-
. Section 33A-provisions of-no dispute 

pending · before Labour . Court when the 
impugned order was passed-proceeding 
under, maintainability of. 

Rohtas· Industries Ltd., Dalmianagar, 
the ·employer, served the order contained 
in annexure '2' on the workmen on 

xiii 

Page. 

384 
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27 .8.1,973 whereby , he was asked to retire 
on 28 .11.1973 as he would attain the age 
of sixty years i.e., the age . of 
superannuation . The · workmen · ra1sed 
grievance and Government of Bihar made 
a reference under Section 10 · of the 

· Industrial Disputes Act, 194 7 to Labour 
Court - on 23.10.1973. The workmen 
asserted that he was forced to retire on 
the basis of annexure '2' · during the 
pendency ·of reference proceeding and 
consequently fil.ed application under 
section 33A of the Act as ·the employer 
transgressed the limitation cir"cumscribed 
under section 33 of the Act. 

Held, that the order contained · in 
annexure '.2' served on the petitioner was 
passed much before the date of reference 
of the dispute to the Labour Court. There 
was no pending dispute when ,the order in 
question was passed and as such no right 
accrued . to the petitioner · to come up 
before the Labour Gou·rt under Section 
G3A of the Act. 

Page. 

Ram Bachan Singh v. The State of 
Bihar and Ors . . (1985). I.L._R.,· 64; Pat. 390 

Motor Vehicles Act, 1939.-Section, 95 
subsection (1) proviso (1)- and Bihar 
Motor Vehicles Rules, 1940 "..::..''-Rule 
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87-provision.s of- deceased an illegal 
occupant, dying in accident of the truck­
whether entitled to compensation. 

There was . no assertion in the claim 
application that the deceased , . who was 
travelling . on the truck which met , with 
accident in which he died, was a hirer of 
the vehicle, rather · he was an illegal 
occupant of the vehicle . No compensation 
could be awarded to the claimants for the 
accident as he was an illegal occupant of 
the vehicle in view of section 95 
subsection (1) proviso (1) of the Motor 
Vehicles Act, 1939 and Rule 87 of the 
Bihar Mcitor Vehicles Rules, 1940. 

National Insurance Company Limited 
v .. Lachminiya Devi and others .(1985), 

XV 
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I.L.R., 64, Pat.· 379 

Priv ileged Persons · Homestead 
Tenancy Act, 194 7 as amended by 

· Privileged Persons Homestead Tenancy 
(Amendment) Act, · 1952- section·· 5 
(1) - _provisions of- whether applicable to 
persons ejected after 7. 12. 1952 and, filing 
application · for restoration of possession 
in 1974. . . 

Where applications for restoration · of 
possession over the homestead were filed 
by the 'respondent q in each of the 
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applications , claiming the'mselves . to be 
privileged tenants, sometimes in the year 
1974; ... 

Pa ge. 

Held, that, it is manifest that section 
5(1) of the Privileged Persons Homestead 
Tenancy Act, 1,947 as amended . by 
Privileged · Persons Homestead Tenancy 
(Amendment) Act,· 1952, hereinafter called . 
the Act, shall be applicable only in a case 
where a privileged tenant has been 
ejected by his landlord from homestead or·, 
any part thereof within ·one year before 
the date of. the commencement of the Act, 
Section · 5(1) of the Act was a.mended by 
Bihar Act No . ·23 of 1952., which came into 
force on 7th December, · 1952. It is not 
contemplated · by the · Act, · that' any such 
applica_tion under .section 5(1) of . the Act . 
shall be filed even if ·a per'son was ejected 
after 7th December, 1952. · 

. , . . . 
He.Jd, therefore, that the applications 

were not maintainable. · 

Thakur Girja Nandan Singh v: The 
State of Bihar & Ors. (1985), LL.R ., 64,' Pat. . 4·79 



VOL. LXIV] PATNA SEJ31ES 

APPELLATE CIVIL 

1984/March 

Before Birendra Prasad Sinha & Bageshwari 
· Prasad Griyaghey, JJ. 

Smt. Jyotsna Me.hta * 

v. 

M/s. Ram Bahadur Thakur & Co. and an·other. 

363 . 

Code of Civil Prac·edure, 1908 {Act V of 1908). 
Order 21, Rules 58(4) and 63 and the .Code of Civil 
Procedure (Amendment) Act, 1976 (Act 104 of ~ 
.1976), Section 72-Scope and applicability of­
attachment made and objection filed before coming 
into force o.t the Amending Act- Order passed after 
coming into force of the Amending Act- appeal by 
objector.- maintainability of. · -

,Where the attachment was made in 1964, it 
was subsisting from before the commencement of 
section 72 of the Amendment. Act. It is obvious that 
the old law which existed at the time of the 
attachment would held the field . There can be, 
therefore, no doubt that even though ' the order. was 
passed after· the amending Act came into terce -~ an 
appeal filed under order ·21 •. Rule 58{4) of ·ti,e Code 
* App·eal from Original Order No: 245 of 1979. Against the 

· judgment and order dated 23rd June 1979 passed In 
Miscellaneous Case No.- 87 of 1965/44 · of 1976 by Shrl 
Shambhu . Nath Singh, Sub_ordlnate ·. Judge, 2nd Court 
1\:1uzaffarpur. 
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is not competent. Where a claim petit.ion . was· ma'de 
before the Amend ing Act and was d1sm1ssed ~f_ter 
the Act came into force,· the remedy was Ito .f1le a 
suit under the Order 21 , Rule 63 and not to file an 
appeal under the new amended_ Rule 58 C. P.C._ 

Held, therefore, that the present appeal f iled_ 
. under the amended provision of order 21 Rule 58(4) 

of the Code is not maintainable .. 
· Syndicate Bahk v. Rallies India Ltd. (1) and N. 

Tati Reddi v. Syed Meera Hussa in (2) -referred to . 
Appeal by the objector. .... 
M/s K.K. Sharan, A.K. Sharan and Braj Kishare. 

Gaur for the appellats. ' · · 
· M/s Madhusudan Singh ·and Shree Nath Siti gh 
for the respondents. . · . ·· · . 

The facts of the . case material to this report . 
are set out in the judgment of Birendra Prasad 
Sinha, J. · . · 

Birendra Prasad Sinha,J. This appeal by Smt. 
Jyotsna Mehta, wife of the judg.ment debtor has , 
been "filed under Order 22 Rule 58(4) of the Code of 
Civil Procedure (in short the 'Code') against an 
order dated 23rd , June 1979 , passed in 
Misce.llaneous Case No. 87 of 1965/44 of 1 S76 by . 
the Subordin;3.te Judge 2nd Court, Muzaffarpur. . 

2. The short facts leading to this appeal are 
th~se: .· The respondent no." 1 M/s Ram Bahadur 
Thakur and Company obtained a decree' against the 

. respondent no. 2 Pashupati Nath Mehta and some 
~thers on 29.6.63. On 3.10.63 the decree - holder 
flied execution case ·no. 84 of 1963 and put certain 

(1) .(1970) AIR (Delhi) 40 
(2) (1979) AIR, A.P. 70. 
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. properties belonging to the judgment debtor under 
execution .' Some times in the · year 1964 the 
properties . were attached. Thereafter, it appears, 
some applications1 were filed· under Order 21 Rule 
58 of the Code by the judgment debtor and some 
others which were dismissed. The present appellant 
Smt. Jyotsna Mehta filed an application under Order 
21· Rule 58 of. the Code on 16.9.65 which was · 
registered as Miscellaneous case no . 87 of 1965. 
She claimed that in a partition suit she was allotted 
1 /3rd share in ·some pr'operties by a compromise 
and she was in possession thereof. As she was not 
a party to the decree under execution the decree 

, could ·not be executed ·against · her or her 
properties. The plea was negatived and the 
Miscellaneous case filed by her was .dismissed by 

·the learned Subordinate Judge by t~e imrugned 
order. · 

3. M·r. Shree · Nath · SinC"h learned counsel 
app&aring on behalf of. the ~respondents-decree • 
holder, at the very out · set, submitted that the 
appeal filed by the appellant in this . Court under. 
Order 21 Rule 58{4} of · the Code as amended in 
1976 is not maintainable. He further submitted that 
th'e . remedy of the appellant, ij .any, was to file a . 
suit under Order 21 Rule 63 of the old Code. 

4. The q'uestion for consideration, there.fore, . 
is whether the appeal as filed under the provisions 
of order 21 Rule 58(4.) of the Code as amended is 
maintainable. · ' 

5. Some ·provisions of the Civil Procedure 
Code., 1908, were amended by the Code of Civil 
Procedure (Ame.ndment) Act · 1976 ·. (No. 104 of 
1976). The relevant provisions came into .force on 
1st of February 1977. The provisions contained in 

. ~ 
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Order · ·21 Rule 58 of the Code before . the 
amendment provided for investigation of claims and 
objections. According to it where any· clairn was 
preferred to or any objection , was made to the 
attachment of any property attached in execution of 

· a decree on the ground · that such · property was not 
liable to such attachment the court was required to 
proceed to investigate the claim or objection with a 
like power as regards the examination oj claimant 
or objector and in all other respect as if he was a 
party to the suit. Order 21 Rul.e 63 of the Code 
prior to amendment provided that where . a · claim or 
an objection was preferred, the party against whom 
an· order was made . could institu~e a suit to 
establish the right which he claimed to · the property 
in dispute, but subject to the result of such suit, if 
any, the order was ·conclusive. Such ·orders were 
not appealable. under the provisions of section 104 
of the Code. ·. 

6. The provisions · oonta.ined in Order 21 Rule 
58 . (old) had a limited scope. After the adjudication 
of claims and · objec::tion is the execution proceeding 
the:. matter-. :.could be further agitated in a regular 
suit. This:.',(innecessarily .led to protracted litigation. 
It . was . thcit.Jgh desirable to have a-ll questions 
including 'the question of title settled finally in the 
execution proceeding 'itself .. Rules 58 . to 63 were, 
therefore, substituted by the amending Act which 
·now provides· for an appeal · from an order 
determining the claim ·or objection under Order 21 
Rule 58 of the Code. Order 21 Rule 58, as 
amendeld, reads as under:- , · · 

. 58(1) Where ·any claim is preferred to, :or 
any objection is made to the attachment of 
any property · attached in execution of a 
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decree on the ground that such property is 
not liable to such attachment, the Court shall 
pr9ce~ed _to adjudicate upon the ' claim · or 
ObJectron · rn accordance with the provisions 
herein contained: . 

Provided that no st:Jch clairh or objection . 
shall be entertained - ·. 
(a) Where, ·before the cla.im is 'preferred or 

objection is made, the ·property attached 
has already bee11 sold; or 

(b) where the Court considers that the claim 
·or objection was . designedly or 
unnecessarily delayed. . 
(2) All qu,estions (including que.stions 

relating to right, title or ' interest in the 
property attached) arising between the parties 
to a _proceeding or their repre~entatives under 
this· rule and relevant -to the adjudication of 
the claim or objection; shall be determined by 

~ the Court dealing with the claim or objection 
and not by a separate suit. 

(3) . Upon the determination of the 
questions referred to . in sub- rule (2), the 
Court - shall, in accordance · with such 
determination,- . 
(a) al-low the claim or objection and release 

the property from attachment either 
wholly or to such extent as it -thinks fit; 

. or . 
(b) dis'allow the claim or objection ;. or . 

.· 

(c) continue !he attachment subject to any 
mortgage, charge or other interest in 
favour of any person; or 
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•. 

(d) pass such o.rder as in. the circumstar}ces 
of the case 1t deems f1t. -

I 

(4) Where any claim or o9jection has 
been adjudicated upon_ under th1s rule , the 
order made thereon shall have .the same force 
and be subje.ct to the same conditions as to 

. appeal or ·otherwise ·as if it were a decr~e . 
• (5) Where a · claim or · any objecti.on is 

·preferred and the Court, under the prov1so to 
sub-rule (1), refuses to enterta.in. it, the party 
against whom such order 1s made may 
institute a suit to establish the right\ which he 

·claims to the property in dispute but, subject 
to the· result of such suit , if any, an order so 
r'efusin@ to entertain the claim . or objection 
shall be conclusive . · 

. ·. 7. It is significant to note thaf the · word 
'inv~stigation' has . been substituted' by the word 
'adjudication'. The executing Court .can now gc into 
even the question of title and settle the matter/ once 
for all in the -execution proceeding itself. Subrule 4 
of Rule 58 now provides that where any claim has 
been adjudicated upon under this Rule, the Order · 
made· therein shall have the same' force and be 
subject to the same conditions as to appeal · or 
otherwise as if it were in decree. Rule ' 63 of the old 
Code now stands repealed . The effect' is that now a 
suit as conteroplated by Rule 63 cannot be filed and 
tre remedy is only by way of an appeal · under sub- . 
rule 4. . . . · : · · · 
·. ' · 8. In the pr~sent case, as state.d above ·the 
decree V>{as passed on '29.6.63 and the attach'ment 
was made so.me . times in the year 1'964. The· 
present appellant f1led her obje.ction under Order 21 
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Rule 58 of t.he Code on 16.9.65 which has been 
decided on 23.6. 79. The learned counsel appearing 
on behalf of the appellant submitted that since the 
order .was passed after the Code of Civil Procedure 
(Amendment) Act 1976 came into force his remedy 

· is only by way of an appeal under the provisions of 
the existing Code i.e. Order ·21 Rule 58(4) of the 
Code.· This argument cannot be accepted in the 
face of section 97(2)(q). of the Amendment Act 
1976, Section 97(2)(q) of the Amendment Act reads 
as under:- · 

· (q)1 the provisions of rule 31, 32, · 48A, 57 
to 59, 90 and 97 to 103 of Order XXI of the 
First Schedule as amended or, as the case · 
may be, substituted or .inserted by section 72 
of this .Act shall' not, apply to or affect - .. 
(i) · any attachment subsisting immediately 

before the commencement of the said 
· . . s.ection 72, or 

(ii) any suit instituted before such 
· commencement under rule 63 aforesaid 

to establish right to attached property or 
under rule 103 aforesaid to establish 
possession, or . 

. (iii) any proceeding to set aside · the sale of 
any immovable property, . 

. and every such attachment, suit or 
· proceeding shall be continued as if the ·said 
section 72\and not come int9 force; 

. 9.· As stated earlier .section· · 72 of the 
Amendment Act came into force on· -1st. of February -
1977. The attachment iri the present case· was made 
in 1964 and was, therefore, subsisting from before 
the ~omme.ncement of section 72 of the Amendment . , 
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Act .' It is obvious that the• old law which existe~ at 
the time of the attachment would hold the. f1eld. 
There · can . be, therefore, no doubt that 1n the· 
present case, even though th.e order was passed 
after the Amending Act came mto force, an appeal 
filed under Order 21 Rule 58(4) of the Code is not 
competent. In case of _ Syndicate Bank v. Rallies 
India Ltd .. ) (1) on almost similar facts .it was held 
that section 97 of the Act 104 of 1976 makes it 
clear that as far as the vested rights pertaining to 
attachments are c.oncerned and which came into 
existence prior to 1st of February 1977, the old law 
would hold the field . Where a claim petition was 
made before the Amending Act and was dismissed 
after the Act came /into force ,· the remedy was to 
file a suit under order 21 Rule 63 and not to file an 
appeal under the new amended R·ule 58 C.P.C. In the 
case of N. Tati Reddi v. Syed Heera Hussaini (2) a 
similar view was taken and it was held that in view of 

· section 97 of the -Amendment Act of 1976 with regard 
to attachment subsisting ·before the enforcement of 
the amended provisions, the old provisions of Order 
'21 Rule 5? C. P.C. would continue to apply. - ·. 
. 10. I, therefore, held that ·the present appeal 

flied under the amended provision of Order 21 Rule 
58(4) of t~e ~ode is no~ main~ainable. This appeal 
must be d1sm1ssed on th1s ground alone . · 

.11. The re~ult is that this appeal is dismissed 
but Without costs. . · 

Bageshwari Prasad Griyaghey, J . . ·. 1 agree . 
M.K.C. · Appeal Dism issed . 

{1) (1970) AIR (Del.) 40 
(2) (1979) AIR (AP) 70 . 
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Befo(e Birendra Prasad Sinha and M.P.Varma, J-.J-: 

State Trading .Corporation and another* 

V. 

M/s Vaishali Shoe Company Ltd. 

Arbitration Act, 1940 (Act X' of 1940), Section 
34- contract containing · arbitration clause for 
reference of dispute to arb i trator-failure of 
defendant to respond to plaintiffs letter and notice 
under section 80 CPC-plaintiff filing suit for 
realisation of money- defendant filing application 
und_er section 34 for stay of the proceeding- action 
of the · defendant, whether , a mere inaction­
application under section 34, .whether to be 
dismissed. · 

In the _. present case the plaintiffs were 
requesting the defendants for. the disposal ·of the 
goods and for making the payment as the interest 
was growing up to ' their deteriment and they were 
receiving threats from the Bank . The plaintiffs made ­
specif ic request to the defendants by their letter 
da~ed 4.11 .82 for the appointment of a receiver. The 
authorities did not wake up. When the _ notice under 

* Appeal from 'Original Order No. 199 9f 1983. Against an 
order dated 20.7.83 passed by Shri M.M.Verma, 1st 
Subordinate Judge, Muzaffarpl!r in M.S. no. 8/1983 . 
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section 80 CPC was sent the defenr.~nts received it 
·but slept o'ver it. Thus they all"''.~ed the suit to be 
filed and they waited for anmi1er . three mont~s to 
·file an application un~er section ~4. of t~e 
Arbitration Act for staymg the proceeding. Th1s 
amply signifies the gross indifference on the part of 
the authorities and not only mere silence. .., 

. Held, therefore, that in the facts and 
. circumstanGes of the ·case the Court below rightly 
took the view that this was not a case of mere 
inaction on the1 part · of the defendants. The 
·application under section 34 was rig·htly dismissed 
and does not require any interference by this Court. 

State 'Of P·unjab v. Gosta Iron and Brass Works 
(1 J-distir.tguished . 

Food Corporation of . India. v. Thakur Shipping 
Co. (2)-relied. . . ' · 

Appeal ·by the defendants.. l 

The facts of the c~se material to . this report 
are. set ' out . in the judgment of Birendra Prasad 
SiAha, J. . · 

Mrs. Sh'eema Ali Khan and Aftab A/am for· the 
appellants . 

M/s Kaushal Kumar Sinha, Awadhesh Kuma'r 
Singh and .Shree Nath Singh for the respondent. 

Birendra Prasad Sinha, J. 1\his is an appe'al.,by 
the defendants against an order passed by1 the 1st 
~ubordinate Judge, Muzaffarpur, in a money suit. 

. 2. The _plaintiff ha~ filed the suit claiming As. 
5,90,052/- (frve lakhs nrnety thousand fifty two). It 
appears that the plaintiff- respondent entered into a 

(1) (1978) AIR (SC} 1608 
(2} (197-5) AIR (SC) 460. 



VOL. L,XIV] . PATNA SERIES 373 

contract with . the defendants-appellants Corporation 
for the supply of sixty thousand industrial Gloves to 
be sold and supplied to a firm. of Australia. Clause· 
13 of the contract contained an arbitration clause 
which,·. int~.r alia, stipulated that all disputes or 
differences arising under tl1e contract would be 
referred · to its arbitration of an officer of the 
appellant corporation. The agreement was entered 
into on 31.1.80. The suit was filed by the plaintiff 

.on 17.1.83. On 7.4.83 a petition was filed 011 behalf 
of the defendants- appellants under section 34 of 
the Arbitration Act (in short the 'Act') in which it 
was stated that . the defendants-appellants were 
willing when they received a letter dated 4.11.82 
from the plaintiff and were· •still willing to do all 
th_ing necessary within · the ambit of the corporation 
'for the proper enforcement · of · the arbitration 
clause. It was prayed that the suit should be s.tayed 
as provided under section $4 of the Act. Learned 
Subardi nate Judge, after hearing the parties, 
dismissed the . application · under se.ction 34 of the 
Act. On . a finding that the defendants-appellants 
were not willing and ·were not ready to appoint an 

. arbitrator to decide . the dispute. The 
defendant-corporation has, therefore, filed . 1 this 
appeal agai'nst the impugned order dated 30th July, 

·1983. 
3. Mr. Aftab Alam, learned . counsei for · the 

appellants, submitted that the learned Subordinate 
Judge should not have dismissed the petition under 
section 34 of. the Act for mere . inaction on the part 
of the defendants . He submitted that there must be 
som.ething more i.e. -some1 positive act on the part 

. of the. defendants signifying their unwillingness of 
want of readiness to go to the arbitration. 
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. 4. The question·, theref~re, is ~hether in t~e 
facts and circumstances of th1s c~;:;e 1t can be sa1d 
that the defendants- appellant~, were willing for the 

· appointment of an arbitrator prior to the filing of 
the suit. . . 

5. From the facts · of the present case it will 
appear lhat the plaintiff respondent was required to 
supply the Gloves latest by March 1980 and on the 
basis of a certificate of the defendants had secured 

· a packing . credit advance for the p·urchase of 
materials . . Twenty five thousand Gloves were,: 
manufactured and on 31.3 .80 the plaintiff ·informed 
the defendants to inspect and lift the goods. The 
goods were - inspected and approved and the 
plaintiff was informed by a telegram dated 7 .4.80 
from the defendants to stop further production . 
Since June 1980 the plaintiffs ·were requesting the 
defendants to arrange early disposal of the goods 
as the Bank loan was everyday multiplying, but the 
defendants did not take any action. Ultimately 
having awaited for quite sometime the plaintiff 
wrote · a Jetter on 4.11.82 to the defendants . to 
appoint an arbitrator which · letter was received by 
the defendants on 8.11.82. The defendants did not 
take any action. Therefore , the . plaintiff sent a 
notice under section 80 of · the Code of Civil 
Procedure (in short the 'Code') to the · defendants 
on 10.12.82 which was served on them on 13.12.82. 
Even then the . defendants did not take any action : 
The suit was thereupon filed on 17 .1 .83 . The 
plaintiffs · in their rejoinder in the court below stated 
that the Bank had given ' them a threat for filing a 
sui~ and the period of limitation of the plaintiffs· 
·clam~ was also near. · They had no opti'on but to file 
a su1t. It was, . therefore, not only inaction on the 
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part .of the defendants but they purposely avoided 
to appoint any arbitrator with the ulterior motive to 
see that the: claim of the plaintiff was barred. 

6. Section 34 of the Act provides that when 
any party to the arbitration agreement commences 
any legal proceeding against any other party to the · 

·agreement, ·any party to such legal proceeding may, 
at any time before filing a written statement or 
taking any other steps in the pr'oceeding, apply to . 
the judicial authority to stay the proceeding and if 
satisfied that there was no sufficient reason why the 
matter should not be referred in accordance with 
arbitra'tion c;~g reement and that the applicant was at 
the time when the proceedings were commenced 
and still remains ready and willing to do all things 
necessary to the proper conduct of arbitration, 
such authority may make an · order ·staying the 
proceedings. : The . question is · whether the 
defendants were ready and willing for the 
arbitration at the time when the proceedings /were 
commenced and were still ready for the same when 
the application was filed. Relying upon a decision 
of the Supreme Court in case of State of Punjba vs. 
Gosta Iron & Brass Works (1) . . Mr. Aftab Alam 
submitted that mere silence on the part of the 
defendants was not enough to disentitle them to 
move under section· 34 of the Act and seek stay. In · 
that case also the Subordinate Judge and the High 
Court had declined to stay the suit . What .had 
happened was that the defendants kept silent on 
receiving a notice under section 80 of the Code .. It 

, was observed by the~ Supreme Court that as · a 
matter of law. mere silence on the part of 'the 
defendants when a notice under section 80 of the 

(1) (1978) AIR (SC) 11?08. 
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Code was sent' to him, may not , without 'mere 
disentitle him to · move under section 34 of the Act 
and seek · stay. The appeal was dismissed by the 
Supreme Court as other circ~ms~ances .were a!so 
there for dismissal .of the appllcat1on under sect1on 
34 of the Act as the suit was filed and when notices 
were sent the summons were refused; and when an 
exparte proceeding was taken the Governmen~ 
woke up. . . · · · 

7. In the present case , it would •appear that the 
plaintiffs were requesting the def~ndants for the· 
disposal of the goods and for mak1ng the payment 
since June ' 1980 as the interest was growing up to 
their detriment and they were receiving threats from 
the . Bank. The plaililtiffs made . specific request to 
the defendants by their letter dat'ed 4.11 .82 for the 
appointment of a ·receiver. The authorities did not 

··wake up. When the notice under section 80 of the . 
Code. was sent the defendants rec_eived -it but slept : 
over 1t. Thus t-hey allowed the su1t to be filed. On 
17.1.83 they waited tor another three months to file 
an application under s.ection · 3.4 of the Act for 
staying the proceedings. This amply , signifies the· 
gross indifference on the part of the authorities and 
not only ·mere silence. The appellant corporation is 
a Government Undertaking. It was only expected 
that wHh large resources ·at their command they 
would b.e deligant in all such matters. But if the 
authori-ties becom~ lethargic they had - to think 
themselves. I shall do better by quoting a passage 
from the ·judgmen't of Krishna Aiyer, J in the State of 
Punjab vs. Gosta Iron & Brass Works Ltd. (supra). 

"We like to emphasize that .Gov.ernme'nts must 
be ma·de. acco_u_nta~le by Parli~mentary Social audit 
for w.a,~tef~J lrtrgat1ve expendJ\ure inflicted on the ... 
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community by inaction. A statutory notice of the 
proposed action under . S. 80, CPC is intended to 
alert the State to negotiate a just settlement or at 
least have the courtesy to tell the potential outsider 
why · the claim is being resisted. How S. 80 has 
.become a ritual because the administration is often 
unresponsive and · .hardly lives up · to the 
Parliament's expectation in continuing S. 80 in the 
Code · despite the .Central Law Commission's 
recommendations for its ·deletion. An opportunity 
for settling· the dispute through arbitration was 
thrown away by sheer inaction . A litigative policy 
for the State involves settlement of governmental 
disputes with citizens in a sense of · conciliation 
rather than in a fighting mood . Indeed, it should be 
a directive _on the part of the State to empower its 
law officer ~to take steps to compose disputes 
re1ther than continue them in · court. V)le are 
constrained to make these observations because 
much of the litigation in . which . Governments are 
ii\IVOived adds to the case load accumulatibn in 
courts for which th,ere .is public criticism. We hope 
that a IT)ere responsive spirit will be brought to bear 
upon governmental litigation so as to avoid waste 
'Of public money and promote expeditious work in 
courts of cases which deserve to be attended to .. 

8 .. 1n the case of Food Corporation· of India vs. 
Thakur Shipping Co. (1) it was. observed that where 
a party to· the arbitration agreement chooses to 
maintain silence in the face of repeated requests by 
the other party to take steps for arbitration, the 
case is not one of the 'mere inaction' . Failing to act 
when · a party is called upon to do so is a positive· 

(1) (1975) AIR (SC)469. 
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gesture signifying unwillingness or want o'f 
readiness to go to arbitration. In the instant case 
the plaintiff-respondent had not only requested the: 
defendants for the appointment of an arbitrator, but 
had also sent a legal noHce thereafter and the 

· defendants did not even choose to send a reply. It 
cannot, therefore, be said · that it was merely 
inaction or silence on the· part of the defendants. 
They failed to act when they were called upon to do 
so. This was a positive act on their part signifying 
their unwillingness to go to arbitration . . 

9. The learned Subordinate Judge has taken 
into consideration all these facts and circumstances 
and has rightly held that this was not. a case of 
mere inaction on the part of the defendants. The 
application under s.ection 34 was rightly dismissed 
and does not require any interferen,ce by this Court. 

10. In the result this appeal fails and is 
dismissed, but without costs. 

M.P.Varma, J. 
'- I agre·e. 

M.K.C. . / . Appeal dismissed . . 
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Before Hari Lal Agrawal and Abhiram Singh, JJ. 

National Insurance Company Limited.* 
. ' 

v. 

Lachminiya Oevi and others. 

Motor ve-hicles Act , 1939 (Central Act no. IV o~ 
1939), section 95 subsection (1) proviso (1)- and Bihar 
Motor Vehicles Rules, 1940-Rule 87- provisions 
of- deceased an illegal occupant, dying in accident 
of the truck- whether entitle,d to compensation. 

I 

.' There was no assert !on in the. cl 2im 
application that the deceased, who was · travelllllQ 
on the truck which met with .accident in v; hich ne 
died, was a hirer of the vehicle. No ccm~ons Fttion 
could be awarded to the claimants for th e 2ccident · 
as he was an illegal occupant of the vehicle ;n view 
of section. 95 subsection (1) proviso (1) ·of th·e 
Motor Vellicles Act, 1939 and Rule 87 of the Bihar 
Motor Vehi·cles Rules, 1940:-

C. Narayanan · v. Madras State Palm Gur 
Sammelari and anr. (1 ), and Sardar Mohan Sir.gh 
* Appeal Against the Original Order No. 128 of 1977 (R). 
. Against an. award of Shri Anand Prasad Sinha, Judicial 

Commissioner of Chotanagpur, Ranchi and Motor Accident 
Claims Tribunal Ranchi, dated 18.2.1977 . 

. (1) (1974) ACJ 479. 
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Bedi v. Mano Maya Thappa and ors. (1)- followed._ 
Pardi Zankha.ri Nes Karanj Group· Dudh and 

·sakbhaji Sahkari Mandli .l~imited v. · Govindji . 
Bllagwanji and anr. (2)-disting·uishe~ . 

Appeal by lns_urance CompaPy. . , 
M/s B ;K. Dey & P.C. Roy for the appellants: 

· Mls A. Sahay & (v1iss /ndrfJ-ni Choudhari for the 
respondents. ... ._ · , . 

The facts of the case material to this report 
are set out in the ·judgment of the court. 

Hari Lal Agrawal & Abhiram Singh, JJ .·· ·This 
1appeal arises out of an Award of the Motor Vehicles 

· Accident Claims Tribunal, Ranchi , dated 18.2.1977 
by which a slim of Rs. 36,000/- has been· awarded . 

. to the respondents on account of the death of one 
Ram Chandra Sahu aged about 34 years who was 
travelling on truck No. B.R.V. 4219 and d ied on 
6.9.1973 when the said tr~ck met with an accid~'mt_. 

· ·2. For the poil')t that has 'been raised on 
behalf of th·e appellant, it is not 11ec.essary to state 
the other facts which have been· indicated in the 
;;ward for giving the amount of compensation. The 
r;o int is as to whether the claimants are entitled to 
;>ny oompensation at ' all in view of the provisio.ns 
c.Jntained in the prov'iso 1(1) to sub-sect1on (1) of 
~~ction 95 of the Motor Vehicl es Act (s.hortly the 
i,ct) and rule 87 of the Bihar Vehicle.s Rules. The 
proviso covers the liability in respect of the death 
arisin~ out of: and in the cour~e of his employment: 
of ~he _employee. of a person msured by· the policy 
~n respect. of bodily injurY, _sustained by him in 

· (1) (1972) ACJ 174 
- (2) (1977) ACJ ·2~0. 
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that · course: On this basis it was contended. that th; 
liability for· the death or the bodily injury of a th i(d 
person i.e. an outsider is not permitted under -·the 
terms of the Statute. To be more specific under rule 
87 of the Rules whic·h are framed under section 41 
of the Act, no person ·is to be carried in a vehicle 
other than a bonafide employee of an owner or a 
hirer of the vehicle. It has not been ,stated in tr.e 
claim · application that .the deceased was a hirer of 
the vehicle; rather according to the finding of the 
Tribunal the deceased was an earne.r of monthly 
income of about Rs. 300/- · per month. ,.It was, 
therefore, rightly ccA~ended that no compensat!on 
should - have been c'Nc.rded to the claimants for th-3 
accident in questior. us the deceased was an illegal 
occupant of the vehicle in question . We find full 
support for th::; c. ~: :Jve proposition from a Bench 
.decision of ·fv1e::circ:.:: High Court in the case of C. 
Narayanan vs. ~:i.::'.J ras Sto.te Palm Gur Samm E; /a. n 
and another (1) where . it was held th.at a passen £) er 
carried by ~ · lorry will not be · covered · by c. n 
insurance policy, unless he is proved to be a 
passenger travelling by reason of or in pursuance 
of 9ontract of employment.. There is no provision in 

· the Act to protect . such a person. It appears that .in 
the State of' Madra, rules similar to that obtaining in 

: this State · were· framed under the Act prohibiting 
travel by any person as a passenger in a goods 
vehicle. '· Ori behalf of the claimants, however, 

· reliance was placed upon the case of Pard; Zankhri 
Nes Karanj Group Dudh ·and · Sakbhaji Sahkari 

· Mandli Limited vs. · Govindji Bhagwanji and another 
.. (2) · which is a case of the Gujr~t Hi.gh Court; 

(1)· (1974) ACJ, 479 
.(2) (1 977) ACJ, 270. 
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·wherein the learned Single Judge while dealin~ wi~h 
the case of an accident of a- passenger travelling 1n 
a truck of the Co-operative Society who· · had 

· sustained injuries · due to accident, held the 
Insurance Company liable to pay the compensation . 
We find· from this report. that the deceased was 
travelling in the truck as he was going with his milk 
for the purposes of having laboratory test at a diary 
for the - purpose of ascertaining the· fat contents 
thereof and respondent No.1 was. a member of the 
appellant Co-operative Society and he yvas_ 
supplying the milk to the Society. The deceased, 

. therefore, was not completely an outsider in the 
prohibited category but was an . authorised 
occupant. Apart from this · fact, the contentions 
which have been raised · before us were ·not 
advanced there and, perhaps, rightly in view · of the ­
fact that the deceased was an authorised traveller. 
In view of these facts , this ·authority is · quite 
distinguishable and will have no application with the . 
facts of the present case. It is not necessary to 
travel for and wide as th~e point is squarely covered 
by a Bench decision of our own· High Court in the 
case of Sardar Mohan Singh Bedi vs. Mano Maya 
Tl1appa and others (1) where a passenger travelling 
in a goods vehicle was killed in an accident and the 
Insurance Cc ;-npany was held not liable to pay the 
compensation . ·- . · 

3. Although this point was taken by the 
appellant in the written statement , but ·for some 
reason or the other it does not·. appear to have 
been noticed by the Tribunal in its Award. On that 
account, howe-ver, this legal _ -question cannot . be 
.shut out from · being pressed in this co·urt. . 

(1) .(1972) ACJ 174. 
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4. In the result, for the above reasons, this 
appeal must succeed and it. is accordingly allowed : 

. The Awards of the claims tribunal is hereby 
set aside. However, in the facts and {;ircumstan·ces 
of the case, we shall ]eave the parties to bear their 
own cost. 

R.D. Appeal -allowed. 
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TAX CASE 

Before Uday Sinha and N;uir Ahma.d, JJ. 

1984/ August, ·30. , 

Additional Commission~r of 'Income Tax, 

Bihar, Patna. * 

V. 

M/s . Indian Copper Corporation Limited, 

Ghatsila, Bihar. 
' . ' ·I 

• I , 
Income Tax Act , 1961 {Act XLIII of 1961), 

Section 32(1) (IV) .- word 'erection', whether relates 
onl.y to ' the completion of the proces·s . of erection or 
to the date of commencement too- claim of· initial 
depreciation · ·for · . a building completed after 
31 .2.1961- date · · of . commencement of the 
bu_ilding- relevancy of. . · . 
. . Erection in .section 32(1)(1V) of the: Income 
Tax Act, 1961 must relate only to the completion of 
the process· of erec'tion without any reference to the 

· date of commencement. The only relevant date for 
the purpose of gr~nt ·of init iaJi depreciation in terms . . 

* Taxation case 'Nos. 43 &. 44 of 197·2. In the matter of 
Statement of · the case by the lnc.ome Tax Appellate Tribunal 
'A' B'ench, Ca.lcutta in the matter of assessment of lnco.me 
Tax on M/s. Indian · Copper Corporation Limited , Ghatsil.a, 
Bihar for the assessment year 1963-64. · 
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of section 32(1) (IV) is the d.ate of completion c7 
the. building. 

. Held, therefore, that in the instant case the 
;. Tribunal was · fully justified ·in taking the view that 
the commencement -of the building of 'ther assessee 
was entirely irrelevant. . 

. Reference made under ·· section 256 of !llG 
lnqome T9,x Act, 1961. 

The ..... facts of the case material to this :·s;:;ort 
are set out in the judgment of the Court. 

· · Mr. B.P. Rajgarhia & · S.K. Sharan . for the 
petitioner • · 

· M/s. Kashi Nath ·Jain, S.K. Mishra & Vj,-.o ::f ' 
Kumar Bariar for ~the opposite party. , . . 

Uday Sinha & Nazir Ahmad, JJ. 
The questton of law referred to this Court i~ 

terms of section 256 of the ·Income Tax Act, 1951 
(hereinafter to qe referred to as the Act) is as 
follows:- · · :·. 

11 Whether - on . 'the facts and. in' the. 
circumstances of the case, the claim of the 
assessee for initial depreciation under section 
32(1)(iv) of the . lncqme Tax Act, 1961 · in 
respect of buildings whose construction 
commenced before ·31 .3.61 but was comP,Ieted 
after 31.3.61 was proper ? 11 

• 

i 2. The assessment year .in question is 
1963-64. The only question which calls fpr our 
decision .is whether the assessee was entitled to 
initial depreciation .. · · 

3. In order to appreciate the point in 
controversy the history of the prqceeding must be 
set out. The assessee is a public limited con~~s.rn. 

' 
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The : assessee claimed initial depreciation fQr its 
buildings- completed during the previous year 
relevant to the assessment year in terms of section 
32(1)(iv) of the Act. The lnco~e Tax O!ficer ~ejected 
the claim of the assessee . w1thout d1scuss1ng any 
aspect of the matter. On appeal by the assessee , 
the Appellate Assistant Commissioner remanded 
back the matter to the Income Tax Officer ~ith a 
direction to examine the claim of the assessee and 
to find out as to which of ·the buildings, newly . 
erected during the previous year, fell in the 
categories mentioned in section 32{1)(iv) of the Act. 
The Appellate Assistant Commissioner also d irected . 
that in regard to those buildings, the Income Tax 
Officer should allow initial ' depreciation at the rate 
of 20% of the actual cost of the build ~ngs without 
being meticulous about the date of commencement 
of the construction thereof . . · In the view ·of the 
Appellate Assistant - Commissioner the date of 
commencement of the constru.ction of the building 
was immaterial. The Revenue, being aggrieved ·by 
the / v·iew taken by the Appellate Assistant 
Commissioner and a d irection in pursuanc~ .thereof, 
filed an appeal before the Appellate Tribunal. In the 
appeal . before the Tr ibunal, . the department 
contended that in order to . cla im the benefit of 
section 32(1){ iv) of the Act it was not o'nly essential 
that the. construction/erection must have been 
completed after 31.3 .1961 but · it also - must have 
been commenced after 31:3.1961 . The Tribunal did 

·not accede to the stan.d of ·. the department. It 
accordingly held that the only r~levant ·date· for ·.the 
purpose of grant of initial depreciation in terms of 
section 32(1)(iv) of the Act, · . .was the date of 
complet ion of the bu ildings. It :has been completed· 
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after 31 .3 .1961 an, therefore , the assessee would 
be entitled to the allowance. The department, being 
aggrieved by the order of the Tribunal , filed an 
application under section 256 of the Act. The 
Tribunal in pursuance thereof has referred to this 
Court a. question of law which we have set out 

. earlier. 
' . 

4 . Section 32(1 )(iv) of the Act lays down that 
an assessee. shall be entitled to depreciation of 
building at a certain percentage, in the case of any 

• building which has been newly erected after the 
31st day of March, 1961 , where the building is used 
solely for the purpose of residence of persons 
employed in the business . The buildings in question 
were used for the residence of the Officer of the 
Company. ·The entire controversy hinges around the 

- exP.re'ssion . 'newly , erected.' Mr. B.P. Rajgarhia , 
learned counsel for the Petitioner, has submitted 

· that the word 'erected ' takes in its sweep the 
commencement of the erection as well as the 

· completion thereof · and, therefqre, the full effect of 
section 32(1) (iv) of the ·Act must relate to only 
those cases where the . commencement as well as 
completion has taken place after the 31st day of 

· March, .1961. We regret, we find no substance in 
this submission for the reasons which we shall 
state herein-b'elow. · 

· 5 . Section 23 of the· Act prescribes .the 
manner in which the annual value -of the house 
property has to be calculated. It lays . down that the 
annual value of any property for . the purpose of · 

·section 22, of the Act shall be as laid down . in . 
clauses (a) & (b} of section 23 of the Act. The 
second· proviso thef~to reads as follows :- . 

"Provided further that the annual value · 
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as determined ·under this sub-sP.r;tion ' shall -
(a) in the case of a builr i :-.g comprisin~ one 

or more residential units, the erect1on of 
which is b'egun after the 1st of April, 
1961, and completed before the 1st day 

· of April, ·1970. ·· 
' XXX XXX XXX" · . . . . 

6. The expression used in section 23 of the 
Act read ·· in juxtaposition. with .· that in section 
32(1)(iv) of the Act are rather significant. Where the · 
legislature intended to lay down two termini, it did 
so as in . section 23 of the Act. -In section 32 of the 
Act, however, the commencement of the erection of 
a building wor.k was . dro.pped. · An inference, 
therefore, must be drawn· that the law. makers did . 

. not insist or were not meticulous about the · 
commencement of the , construction/erection but the · 
benefit was · complete if a building was newly 
erected after 31 .3.1961·. The expression used in the 
statute •gives an inkling t6 . the, object of the Act. 
.Reading the two provisions together, we hav~ not ·· 
the least doubt about the import of the· expression . 
Erection in section 32(1 )(iv) of the Act must relate 
only to the completion of the process . of erection 
without any reference to the date of · 
commencement. . · · 

: · 7. There is y'et another reason ·for the vie"w . 
that we !:lave taken in regard to .the contents of the 
expression 'newly erected'. The allowance . as 
c.ontemplated by section 32( ~ )(iv) of the Act found 
plac~ m the .Income . Tax Act, 1922 as well. In 
sect1on 1 0(2)(1v) of .the Old Act · it was laid down 
that in the· case of · newly erected and · where 

· erection o! which had begun and completed 
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between 1-.4 .1946 and 31.3. 1956 (both dates 
inclusive) 13% of the i:::ost was allowed as initial 
depreciation to the assessee . It is thus noticeable 
that. where the law · makers intended to lay down the 
commencement as well as completion .. ot, new 
buildings as the test for granting ii"fitial 
depreciation, it was said so specifically. -r . .r..: ·low · 
makers must be granted · . the wisdom of the 
provisions as well as the appropriateness of the 
expression used. A chang·e in the expressions leave 
no manner of doubt in o6r mind that the date of 
commencement of a new building was given a 
gobye in the 1961 Act for the purpose of extending 
initial depreciation allowqnce. In our view, . 
therefore, . the Tribunal was fully justified in taking 
the view. that the commencement of the buildings of 
the assessee was entirely irrelevant. · 

8. The. ar:~swer to the question referred to this . 
Court · must be in favour of the assessee and 
against the Revenue . · 

· 'M.K.C. · Ques.tion answered. 
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I 

' 

CIVIL WRIT JURISDICT10N 

1984/August, J1. 

Before Nagendra Prasad Singh and 
M.P. Varma, JJ. · 

Ram Bachan Singh* 

V. 

The State of Bihf3f and others. 

Industrial · Disputes ' Act, 1947 {Central Act No. 
XIV of 194 7) s·ection·33A- provisions of- no dispute 
pending before Labur Court when the impugned 
order · was · passed- proceeding under, 
maintainability of. 

Rohtas Industries Ltd. ' Dalmianagar the . 
employer, served. the order contained in -annexure · 
'2' on the workman on 27 .8.1973 whereby he was 
asked to retire on 28. 11 .1973 ·as he would attain 
the .age of Sixty" years i.e . the age of 
superannuation. The workman raised grievance and 
G-overnment of Bihar · · made. a reference under 
section 10 of the Industrial Disputes Ac't, 1947 to 
Labour Court on 23.10.1973. The workman asserted 
that he was forced to retire on the basis of 
annexure '2' during , the pendency of reference· 
proceeding · and consequently filed application 

* Civil Writ Jurisdiction Case No. 3188 of 1979. In the matter 
of an application · under Articles ?.213 and 227 ot' the 

· Constitution of India. · 
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under section 33A of the Act as the . employer 
transgressed the limitation circumscribed under 
section 33 of the Act. 1 

Held, that the order contained in annexure ' 2' 
served on the petitioner was passed much before 
the date of reference of the dispute to the Labour 
Court. There was no pending dispute when the 
order in question was passed and as such no r ight 
a accrued to the petitioner to come up before the 
Lab.our Court under section 33A of the Act. 

· Application under Articles 226 and 227 of .the 
Co'nstitution.. ' 

, The facts of the . case material to this report 
are 'set out in the judgment of M.P. Varma, J. 

· Mr. D.N.Pandey ' for the Petitio.ner 
M/s . R.P: Katriar and S.K. Katriar ·for the 

, Respondents · , 
M. P.Varm'a,i A . short point involved for a 

decision in this application is whether on the facts 
of the case Section 33A of the Industrial Disputes 

· Act 194 T (hereinafter referred to as ' the Act ') is 
attracted wbich: confers jurisdiction on a Labour 
Court or Tribunal to adjudicate and grant 
consequential relief of r·einstatement/payment of 
compensation like a . back wages or such other 
benefits • during the pendency of the proceedings 
referred to"under section 10 of the Act. · . 

· . 2. Facts giving rise to . this application are as 
follows : . . 

· The petitioner was in · the employment of 
Rohtas Industries Ltd ., Dalmianagar (respondeAt 
no. 2) . The service-condit ions of the employees in 
this management is governed . by the Rohtas 
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Industries Ltd. Standing Order framed under the 
Industrial Employment (Stan~ing Orde~ Act 194~) 
(hereinafter referred to as· the Standtng Order ) . 
The standing order contains a clause ~hat every 
workman retires on attaining the age of s1xty years. 
Accordingly respondent no.2·, ·the management 
served a notice on the petitioner on 27 .8. 73, 
whereby he was asked to retire on 2 .. 11 .1973 as he 
would attain the age of sixty years on that date. · 

3. The petitioner disputed the correctness. of 
the entry recorded in the service-book with regard ; 
to his date of birth, and according to him, he did 
not reach the age of superannuation on 2.11.1973. 
His claim was that his date of birth .being 
2.11.1920, he would retire on 2.1.1980 and that the 
notice intimating of his retirement was quite unjust. 
The ·petitioner . individually and also collectively · 
through I Karamchari Sangh' , raised his ·grievance 
and the Concilliation machinery of the Government 
of Bihar having failed to resolve dispute made in a 
referenc.e under section 10 of the Act to the Labour 
Court under notification no. 111/01- 16026/73 L&E 
3564 dated 23rd October, 1971. for adjudication 
which was registered as · referer··- ~ case no. 16 of 

· 1973. Incidentally ·it may also bb noted · th~t all the 
workmen including the petitioner · made 
.repre.sentation for revision of their wages and this · 
was. also referred to th.:J Industrial ·Tribunal to 
examine · if the wage- structure of. the workman be 
rev~s.ed, being Reference case no ... 60 of 1.969. The 
pet1t1oner has pleaded that this second refe.rence 
was a .co·-ordin.ate issue .~itn the earlier one relating 
to th.ls serv1ce cond1~1ons I : although correctly 
spGal{ l.ng, we are not concerned with the Reference 
case no . 60 of 1~69 for deciding the issue, raised -
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in this application . 
4. The petitioner has sut::mitted that while the 

aforesaid Reference case no. 16/73 was pending 
adjudication, the petitioner was served with another 
notice, vide annexure '2' dated 27.8.1973 by wh ich 
he .was made to retire on 28.11.1973. The noti.ce 
issued was a sort of victimisation to him and it 
amounted to making · a change in the service 
conditions . by way of asking him . to retire before 
attaining the- age of 60 years in violation of the 
Rohtas Industries Ltd . Stand ing Order. 

' 5. So far Reference case no. 16/73 was · 
· concerned , it was decided in favour of the 

petitioner. The Labour court gave its award dated 
9 .10 .1976 (vi.de annexure 'B ' to the counter · 
affidavit,· filed by the respondent no.2). It was held 

' therein that the petitioner's date of . birth was 
2.1 .1920 and so, 'he did not reach the- age of 
superannuation . ·. . 

. . . 6. In the presep t writ applicat.ion the petitioner 
1has made out a case that it was before the 
pendency of the r,eference proceeding that he w.as 
forced to retire on the basis of notice (annexure 2) 
as referred to above. It is also asserted that such a 
notfce , in fact, affected and caused a change· in the 
service condition prejud'icial to the interest of the 
petit ioner, which right the respondent no.2 did not 
have . and the notice was in contravention of the 
provisions of section 33 of the Act. 

7 . The petition-er, therefore, sought protection 
against · the alleged victimisation and f i led a 
Cl"~ mplaint under sect ion 33 of the Act on 17.1 .1975 

· to the Presiding Officer of the Labour Court for 
necessary action. The complaint was registered as 
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a Miscellaneous case no.2 of 1975. . 
· 8 . The Labour Court by his order, dated 

'17.7.1979 ' (the impugned order) held that the 
proceeding (Misc. case no . 2/75) was · not 
maintainable, as it did not attract the provisions of 
section 33A of the Act. The Court further held that 
at best , it was a claim for recovery of money ·due, if 
any, fro111 an employer (responden.t no.2), for which 
tiH _petitioner might agitate his claim unde-r section 
33C of the Act. A copy of that order of thef.Labour 
Court has been attached to the application as 
annexu're '6'. The petitioner has challenged its 
validity and has prayed for quashing of the same. 
Further' relief . has been sought to direct the Labour 
Court judge, i.e. respondent no. 3 to hear the 
complaint of the petitioner filed under section 33A 
for alleged contravention of the . provisions laid 
down under section 33 of the Act. . 

· 9. It cannot be disputed ·that in a case of 
contravention by an employer relating . to · the 
provisions of section 33 of ·the Act during the 
pendency · of the proceeding, an aggrieved 
employee may make a compla int in writing fc:Jr 
action . . , ' 

10. A counter affidavit has been filed on 
behalf of respondent no. 2, the manager of Rohtas 

· Industries · Ltd., Dalmianagar. The_ employer 
respondent has said that the petitioner was not a 
workman concerned as defined under section 2(a) 
of the Act and within the meaning of section 33 · of 
the Act, inasmuch as the order in question (vide 
annexure '2') for his retirement was passed .on 

· 27.8.1973, i.e. prior to the reference notification 
qa~ed. 2~.10 .. 1973, which form ·· subject .matter of 
adJudrcatro·n rn reference case ·no . 16/73}J inter ali.a 
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it has . also been ·stated that the retirement on 
·account of superannuation reaching the age of sixty 
years, as per Standing Order, does not amount to 
any alteration or chan·ge in the conditions · of 
service. The petitioner" is therefore, not competent 
t9 maintain his cause for any relief under the Act. 

11. Section 33 of the Act is as follows: 
"Conditions of service etc. to remain 

unchanged under certain circumstances 
dvring the pende-ncy of proceeding (1) durin·g 
the pendency of any conciliation proceeding 
before an arbitrator or a conciliation officer or a 
Board of any proceeding before a Labour Court 

·or Tribunal or National Tribunal in respect of an 
industrial dispute no employer shall -: 
(a) in regard to any, matter connected with 

. the dispute alter, to the prejudice of the 
. workmen eoncer;13ed in such a dispute, 

the conditions of service applicable to 
them immediately . before the 

. commencement of such. proceeding; ·or 
· (b) · for · any, misconduct C'Onnected with the 

·dispute, discharge, or pun ish, whether 
by dismissal or otherwise any workman 
conc.ern in suc;:h dispute, . 

·.save with express terms in writing of the 
authority before which , the proceeding. is 
pending.". : . 
·12 ; · Thus, . on reading the section quoted 

above, I find that the saving clause appended 
thereto does not prohibit "the· employer in taking 
~ction agains_t his employee~ but the only limitation 
imposed against the management employer is that 
the ,. ma11agement may do · so . with express 
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permis-~ion · o( the Tribunal or the Labour Court 
where .the proceeding is pending. In other words', 
any such action of the employer which might be 
detrimental to the . interest of an . employee, is 
sub.ject to the scrutiny pf the Labour" court. The 
intent behind the Section is to safeguard and to 
protect the interest of a workman concerned in a 
proceeding_ under industrial dispute. It decidedly -
prohibits the employer, during the pendency of the 
dispute, to bring any change in the conditions of , 
service, as such action would bring about fresh - ~ 
disputes and may aggravate the relat[on between · 
them. But · in case of employer transgresses the . 
limitation circumscribed under sect ion 33, the 

· employee may invoke his right . for act ion under· 
section 33A by lodging a written complaint to the 

· authority concerned, where the proce~ding is 
pending: Section 3'3A of the Act may profitably be 

· quoted as ·follows. This reads as follows: ·. 
"33A. Special provisions for ·a-djudication · 

as to · wheth.er conditions of service etc. 
changed during the pendency of proceed ing -. _ 

Where al) employer · contravene's the 
provisions of section 33 during the pendency , 
of the . proceeding before ·. a Conciliation 
Offic·er, Board, ·· an Arbitrator, a Labour Court; 
Tribunal or - National Tribunal any employ.ee 
aggrieved by such contravention, may make a 
compJaint in writing in prescribed manner: . · · 
(a) to such Conciliation Officer or Board, 

and the Conciliation ·Officer or the Board 
shall take such complaint into acQount in 
mediating . in , · and · . promoting . the 
settlement of suc.h · industrial d ispute; 
and · · ·· 
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(b) to such arbitrator, labour court, tribunal 
and National Tribunal and on receipt of 
such . complaint the arbitrator, Labour 
court, Tribunal or National Tribunal, as the 
case may be, such adjudication upon the 
complaint as if it were dispute referred to 
are pending before it,- in accordance witt-, 
the provisions of this Act and shall submit 
his or its award to the appropriate 
Government and the provisions of this Act 
shall apply accordingly. • 

13. A plain reading of the ·provisions aforesaid 
indicate that · the complainant under this . section 
must be a workman first, ·and secondly, he must be 
the person aggrieved, i.e. he should be directly · 
concerned with the dispute pending in the 
proceeding, and thirdly for maintaining a cause of · 
action under this head, he must allege and show 
contravention ·of th.e terms of. section 33A of the 
Act. This section, in . substance is a provision penal 
in form and actio'n under it can be resorted· to on a 

·complaint for the wron'g done to the complainant. In 
answer, to the questi·on referred to and noted above 
wh'ether action under section 33A of the Act is 
attracted I .say, if there is no contravention of the 
provisions as laid down under section 33 , no. award · 
can be given unqe'r. section · 33A of the Act. 

• 14. Testing .the case of the petitioner on this 
anvil of section 33A of. the Act I find that the order 

. in annexure '2' served on the petitioner was passed . 
. much before the date of reference of the pispute to 
th-e Labour court. The order was passed on 
27.8.1973, ~whereas the Government of Bihar in the 
Department of LabOur made the reference . to the 
Labour court > on '23.1 0. 73. A simple ssrutiny, 
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therefore, discloses that t here was no pending 
dispute when the order in question was passed and 
as such no right accrued to the petitioner to .come 
up before the Labour court under sect ion 33A of 
the Act. · . . 

15. The learned Cou_nsel for the petitioner Sri 
D.N.Pandey has contended that though the notice 
in question vide annexure '2 ' was passed on 27th 
August, 1973 , it was made effective on and from 
28.11.1973 when the Reference proceeding no . 
16/73 was pending before the Labour Court. In 
other words, the learned Advocate contended that · 
the notice in terms amounted to a change in the 
·service conditLons as it. was made effective during 
th .; pendency of the. proceeding befor~ the Labour 
Court. Admittedly the order was made before the 

· ,reference of t he dispute . The order was 
communicated to the petitioner prior to the reference. 
It may have its effect, when · the reference · was 
pending. It was passing prior to the reference and 
not at · a time when 1 the proceeding was pending 
before the Labour Court and thus, in the eye of law 
the petitioner could not have' asked for an award or 
any. action under section 33A of · the Act. the 
application filed ·before the Labour Court was 
ill-advised and the court rightly held that he was not 
entitled to any relief under section 3.3A _of the Act. 

· 16. Thus, in . conclusion , I say that I do . not 
· find any merit in the case of the ·petitioner. The 

application, therefore, . must fail and it is 
accordingly dismissed. But in the circumstances of 
the case, I do not pass order f?.r costs. 

Nagendra Prasad Singh,J : .' I agree . 
R.D. ' · Applicatio11 dismissed . 
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Sri Ram Sagar- Prasad and Others.* , 
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The Agriculture Produce Market Committee, Barh 
and Ors. · 

Bihar Agricultural Produce Market Rules, 
1975-Rules 3 and 5-Market Committee-election 
of members · -from agriculturists constituency­
publication of provisional . voter list inviting 
objection- notice under rule 3, issued after the 

. date fixed for filing objection dividing the market 
.area- neither publication of the . voter list in 
accordance with rule 5 nor any objection invited 
after division of the- market area- effect of. 

The provisional voter list was published on 
· 29.1.82 directing that objection, if any .. should be 
filed in accordance with rule 5. _27 .2.82 was the last 
date for filing objection. On . 22.3.19.82 s"ddenly. 
notice was issued under rule 3 dividing the mark~f 
area into 7 . agriculturists . constituencies . On the-:. 
admitted facts after division of the market· area, 
neither the voter list in accordance with rule 5 has 
been published nor any objection invited . 
* Civil Writ Jurisdiction Case No. 4586 of 1982. In the matter 

of an application under Articles 226 and 227 of the 
Constitution of lndja. 
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Held, therefore, that that . having· not been 
done, no election could have been held without 
complying with the requirements of rule 5. , 

Application under Articles 226 and 227· of t_he 
C'onstituti'on of India.· · 

. The facts of the case material ·to this. report 
are set out in the judgment 6f N.,P.Singh, J . · 

Messers Shiv Kirti. Singh and Amar ,Nath Das 
for the Petitioners · 

Messers Alakh Raj Pan.dey and · Ramesh Jha 
for the Respondents no. 1 to 3. 

N.P.Singh, J: Petitioners are voters of the 
Agricultural Produce · ·Market Committee, Barh 
(hereinafter · to be referred to as the ·Market 
Committee)· and they have questioned the validity of' 
the procedure adopted by the respondent Election 
.Officer for holding election of the · members of the. 

· said mar:ket committee from the afjriculturists 
_· constituency. . ' · 

. 2. According to tne petitioners , on 29.1.·1982 
a provisional voter list .was published in viting 
objections· as required by rule 5 of the· Bihar. 
Agricultural · Produ·ce Market Rules, 1975. 
{hereinafter to be referred to as 'th Rules'). The 

' last date fixed. for filing objectionwas 27.2 .1982: On 
22.3.1982 a notification was pub lished saying that 
in partial modification to the notice dated 29 .1.1982 
aforesaid the area of the different const ituencies 
notified earlier were being altered in exe~cise of the 
powers under rules 2(7) and 3(6); ariy person 
desiring to file an Gbjection can file objection on or 
befq re 11 .4. 19'82 · regarding the divi-sion of the 

· c.onstitueocies·. A copy of that ootice is Annexure-3. 
to the writ application. Petitioner no. 8 · filed h is 
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:Objection on 12.4.1982 as 11 .4.1982 was a Sunday. 
The objection was rejected by the Election Officer . 

. on 24 .5.1982 saying that it had been filed beyond 
time . On ,23.9.1982 an election programme 'iVaS 
published, giving out the dates for filing nomination 

- papers and holding of ·election to different 
constituencies. 28 .11.1982 was fixed as the date for 
holding · of the election · including· from the 
agri~ulturists . constituency in which the petitioners 
were interested . Before the election could be held 
the . present writ application . was filed making a 
grievance · that . after · dividing -the seven 
constituencies . meant . for ' agriculturists by 
notifibation dated 22.3 .1982, referred' rn above , the 
v_oter .lists for seven . agriculturists constituencies­
were not separately prepared nor any objection was 
invited as required by rule 5, and, as such, election 
from agriculturists constituencies could not be held . .. 
This Court at the time · of admission of the 
app-lication stayed the holding of the election from · 
the agricbJiturists constituencies .. · 

3 . , Rle 3 provides as to how the seats relating 
to certain interests are . to be allocated, Rule 3(i) 
anc;! (v). which are relevant for the present case are 
as follows:- . · 

"3(i) For the .purpose of election · of 
seven agr-iculturists under clause (1) · of 
sub-section (i) of section 9; the market ares 
shall be ·divided into seven constituencies, 

. which ··. shall be called . agriculturists 
constituency, in such manner that number of, 
voters does not exceed one-seventh of the 
total ·number of voters · of. the market area in. 
question, so that one . . agriculturist may be 
elected from each such constituency. • . . 
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"(v) Where it is not possible to divide the 
' market area strictly in the manner specified 

above, a maximum variation of 15 per cent 
shall be · permissible in c.ase of each 

. constituency." 
. In view of the afor.esaid provisions for the purposes 
of election ·at 7 agriculturists, market area has to 
be divided into 7 constituencies in a manner that 
number of voters does not exceed 1/7th of the total 
number of voters of the market area; variation upto 
:15% being permissible in each qonstituency. Rule 5 
provides the manner in which the voters lists for 
different constituencies including the agriculturists 

·constituencies . are to be prepared. The relevant 
part of rule 5. is as follows:- ·· . . 

"5(i) The Election Officer shall cause to 
be prepared separate. lists of voters qualified 
to vote for . ·. each of the agriculturists 
constituency, traders' . constituency; 
Cooperative Societies Constituency a'nd local 
authorities' ,constituency referred to in sub­
section (1) of section 9. Every such list shall 
be revised for each triennial election, at least 
fo.ur months before the date on which the te.rm 
of m~rket committee is due to expire."· .. 

fn . view of rul·e 5(iii) and (iv) the voter list prepared 
under rule 5 has to be published for §eneral 
information and the Election ,Officer has to fix a 
date not later than 30 days from the . dat'e of 
publication of the list before which "any application· 
for inclusion, correction of any entry shall reach 

.him" . Sub-rule (iv) further requires the Election 
Officer to give the· objector a reasonable 
opportunity of being heard and to ·decide the 
objection received · before the date so . fixed. Rule 
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5(v) ·enjoins the Election Officer to amend the voter 
list in accordance with the order passed under rule 
5{iv) and then cause the same to be published 
f.inally in the manner prescribed under sub-rule ·(iii). 
Rule 7 prescribes that soon after the final 
publication of the list of voters under rule 5(v) the 
Election Officer shall call upon the const ituency to 
elect their representatives to the Market Committee 
on a date fixed by him jn .. this behalf . 

. 4. From ·a plain reading the rules 3 and 5 
aforesaid it is apparent that first the market area is 
to be divided irito 7 constituencies for election of 7 
agriculturists taking into consideration the number 
of voters in the - market area. Thereafter, the 
Election Officer has to prepare 'separate lists of 
·voters qualified to vote for each of the agriculturists 
constituency"., In other words, before the date for 
election is fixed separate lists of voters qualified to 
vo.te for each agriculturists constituency have to be 
prepared by the Election Officer and objection has 
to be invited after publication of the provisional 
voters list within the time fixed by the Election 

·. Office·r. After disposal of objection_, if any, under 
rule 7 the .constituencies have to be called upon to 
elect their representatives on the date 'fixed by the 
Election Officer. 1 

. . 
5 . In · the present case, it is ah admitted 

position that provisional voter list was published 
.... under rule 5 on 29.1.1982 and the notice invited 

objection by 27.2.1982 ; Thereafter, on 22.3.1982 
· the 'market area .was divided into 7 agriculturists 

constituencies and objection . was invited as 
required by. rule 3. There is no dispute that after 
de-limitation of the market area into 7' 

·constituencies no separate voter list for each of the 
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i agriculturists constituencies has h~en prepared 
as required by rule 5(i). · : . · · 

' 6. Mr. Alakh Raj Pandey, learned ·counsel 
appearing for the respondent Market Committee 
submitted that the market area · could have· been 

.divided into 7 constituencies only after finalisation 
of the voters lists as required by rule 5. According 

· to Mr. Pandey, when rule 3 -requires the market . area 
to be divided into 7 constituencies on basis of the 
voter· it is not possible to do so unless first the 
voter list is finalised. In my' op·inion, this contention 
is not supported by the scheme of the Rules. When 
rule 5 speaks of preparation of "separate lists ·of 
voters qualified to vote · for each of . the 
agriculturiests constituencies . have already been 
created under rule· 3 . Simi·larly, when rule 3 ·speak-s 
of dividing the market are,a into 7 agriculturists 
constituencies it requires the Election Officer to · 
divide the same on basis of the · draft/tentative voter 
list. Perhaps, that is the reason why under rule 3 (v} 
a variation upto 13% has been .allowed ·keeping in 
view the revision of the said voter list on basis of 
the objection fil'ed under rule 5 of. the Rules. . · 

7. In th~ instant case provisional voter list 
was published on 29 .1.1982 directing that 
objection, if any, s.hould be filed in accordance with 
rul_e ~- 27.2 .1982 . was the last ~ate , for filing 
objection. On _22 .3.1982 suddenly not1ce was issued 
under rule 4 · dividing. the market area· into 7 
agriculturists constituencies. On · the admitted facts 
it is apparent that after division of the market area 

. into ·7 agriculturists constituencies; neither , the 
voter list. in accordance with .. rule 5 has been 
'published nor any objection i.nvited. That having not 
been done, in my opinion, no election· could have 

: ; , 
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bee A held without complying_ with the. requirements 
of rule 5 . In such a situation, I am left with no 
option but to direct the respondents to follow - th.e 
procedure prescribed under rule 5 again in view of 
the fact that the respondents themselves have 
re-divided the market area by · notice dated 
22.3.1982 after finalisation of the voter list. 

8. In .the result, this writ application is allowed 
with · the direction and observations given above. In 
the circumstances of the case, there shall ue no 
order .as to costs. 

P. B. Prasad,J: · ._1 agree. 
M.K.C. · Application allowed. 
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CIVIL WRIT ·JURISDICTION 

1984/November, 6. 

Before Birendra Prasad Sinha, J. 
. ... . 

lshaque Hajam and Others* 

The Additional Member Board of Revenue and 
Others. 

Bihar Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act, 1961 (Act XII 
of 1962), Sec_tion - 16(3)-preemption-right 
of- owner of a contiguous plot; whether entitled to 
preempt if he solds his property to another. person 
.after institution of the case. 

·The preemptor must hold the- land until the 
preemption matter is finally decided by the ultimate . 

· Court i.e., the Board of Revenue and that shall be 
the crucial date and not the date on . which . the 
order was passed by the. Land Reforms Deputy 
Collector. Sine~ the decree stood suspended after 
filing pf the appeals the ultimate date was the date 
on · which the resolution · was passed by the 
Additional Member, Board of Revenue as contained . 
in Annexure-1. · 

Held, · therefore , that in the instant case the 

* Civil Writ Jurisdiction Case Nos. 2107 dnd 2108 of 1979·. In 
the matter of applications under Articles 226 & 227 of the 
Constitution of India. · .. 
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Member, Board of Revenue was right in holding that 
the preemptor ceased to have any interest in the 
land hE?Id by him in the boundary much before the 
final order was passed by the Member Board of 
Revenue. 

Applications under Articles 226 and 227 of the 
'Constitution of India. 

The facts of the case material to this report • 
are set out in the judgment of Birendra Prasad 

. Sinha, J . . 
Messers. Janardan Prasad Singh, Susheel 

Chandra Sinha and Ashok Kumar Chaudhary for the 
petitioners in both cases. 

Messers Binod Kumar Roy and P.K. Chaudhary 
for the respondents. · . 

' Birendra Prasad Sinha, J. These two .. 
applications have been heard together and are 
bemg disposed of by a common judgment. Two sale 
deeds were executed by Rahman Hajam . and . 
Mahabali Hajam in favour of Radha Krishna Mishra 
father of respondent nos. 4 and 5 on 6. 7.1965, one 
in respect of 6 kathas of land of plot no. 531 and 
another in respect of 15 kathas 6 1/2 dhurs of the 
same plot . . The petitioners Wed two applications 
under section 16(3) of the Bihar L~nd Reforms 
(Fixation of Ceiling Area and Acquisition of Surplus 
Land) Act, 196.1, stating-, inter alia·, . that they were 
co- sharers holding a portion of the same plot no. 
631 . . The cases were ,numbered as Ceiling Case No. 
54 of 1965-.66 and Ceiling Case No. 55 o·f 1965-66. 
The two cases were decided in favour of the 
·preempter. The petitioners filed appeals before the 

· lear'ned Additional Collector who ultimately set 
aside the order passed by the Land Reforms Deputy 
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· Collector · and hefd tha~ since·· the preempted; had 
transferred · their interest in the holding the 
application could not be· maintained. The· matter 

, .was taken by the preemptor to· the ., Board 'of 
Revenue, where it appears that he filed only. one 
revision application which was numbered as Cas~ 
No. 202 of 1978. The Additional Member, Board of 

. Revenue by a . resolution dated 28.3.1979 dismissed 
the . revision application and · held \ that the 
preemptors were no longer boundary raiyats · as 
they had sold their interest -in pl_ot 'no. 631 by two 
sale deeds · dated 30.4.1970 an·d 8 .5 . 1970. The 
revision. application was, · accordingly, dismissed. 
The . petitioners have filed two· wrH applications 
being CWJC Nos. · 2107 arid 2108 df 1979. In both · 
of them ·the order passed by the Additiona( Member, 

. Board of Revenue in Case No. 202 of· 1978 
, (Annexure-1) as also' the order passed by the 
Additional Collector in Appeal . Nos. 845 of 1977-78 • 
and 853 of 1977-78 have been challenged . . It 
appears that o·nly one revision application was filed 
before the Member, Board of Revenue against the 
common order passed by the- Additional ·Collector in 
the two ceiling appeals . In fsct, two revision 
applications · should have been fi.led. It is now· 
admitted by learned counsel for the petitioners that 
this writ applic~tion is confined only to Ceiling Case 
No. 55 of 1965-66 which was in respect · of · 15 
kathas 6 1/2 dhurs· of land of plot no. 631. There is 
no application · against the or~er -passed in ·resp·ect . 
of sale deed of 6 kathas ~ of plot no. 631. ·Learned 
counsel, therefore, confines himself to .the case in · 
respect· of 15 kathas 6 1/2 dhurs of land of plot no. 
631. Since both these writ applications are' against 
the same order the ,one i.e., CWJC No. 2108 of . . . 



VOl::. LXIV] PATNA SERIES 409 

1979 is, · in fact, has become infructuous and is ,not 
being pressed . . 

2. Mr. Susheel ' Chandra Singh learned 
counself appearing ·on . behalf .of the petitioners 
has submitted that original order was passed by 
the Land Reforms Deputy Collector on 6.10.1969 
by which he allowed both the applications for 
preemption. He submitted· that on that day i.e . the 
date on which the order was passed i·n the two 
cases, the sale d·eeds had not been executed by 
the preemptors transferring their interest in plot 

' no. 631. In other words, learned counsei 
submitted that on the date of the order passed by 
the first court the preemptors were the boundary 
raiyats . and , therefore , they had a · right to 
preempt. ' . .. 

. G. The question for consideration is as to 
whether the owner of a contiguous plot is entitled 
to preempt, if he .has sold his property to another 
person after .· institution of the . case . Learned 
counsel for the petitioners has rel ied upon 
section . 233 of Mulla's Mohammedan Law 17th 
Edition where it has been observed that the. right 
in which preemption is cla imed whether it be co- · 
ownership or participation in appendages or 

· vicinage must exis't not · only at the time . of sale, 
but on the date of the suit for preemption and if 
must continue upto the ·-time the decree is passed. 
It was submitted by the learned counself that the 
decree was passed in the case on 6 .10 .1960 and 
until then the sale deed had not been executed by , 
the preemptor that is to . say, that he was having 
interest in plot no. 631 . L~arned counsel has put 
much .. empha~is on the date ot decree. It will be 
r.elevant to state here that tne orders passed by 
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the. Land Reforms ·Deputy Collector on 6 . 10 .1969 in 
both the ceiling cases were challenged in appeal by 
the. vendees and the appeals were pending on the 
date when the two sale de~ds dated 30.4.1970 were 
executed. Needless to s.ay that once the appeals 
were filed the orders passed by the Land Reforms 
Deputy Collector on 6 . 10.1969 stood suspended. It 
has been stated by Mulla at ,page 343 of the book 
(section 233) that if a plaintiff, who claims 
preemption as owner of a contiguous property sells 
his property to any person after the instit'ution of 
the suit, he will not be entitled to a decree, for he 
does not then belong to any of the three classes of 
persons to whom the right of preemptio_n is given 
by law. Learned counsel also relied ~ upon two 
decisions'. in Jagat Singh vs. Achhaibar Singh (1) 
and in Umrao vs. Lachhman - and others (2). In 

· both these cases it has been observed that in 
order to maintain a suit for pree'mption the 
plaintiff preemptor must establish that he had a 
right to preempt on the date of the sale and at 
the time ·when the suit was brought and on the · 
date of the decree · of the trial court. J am unable 
to hold that the ultimate date will be the date 
when the trial court passes its order. In my 

1 
opinion, any order passed by a trial court will be 
subject to the d·ecision in· appeal and revision 
.wh ich · have been provided by the statute . The 
preemptor must hold t~e land until the preemption 
matter is tina_lly decided by the· ultimate cqu rt i.e., 
the Board of · Revenue aQd that shall be the 

· crucial date and not the date on · which the order 
has been passed by the Land Reforms Deputy 

(1) (77 Indian Cases 694) 
· (2) (79 Indian Cases· 28,7). 

' 
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Col,lector. In Bhagwan Das vs. Chet Ram (1) also it 
was held that the preemptor in order to succeed 
must have a right .to preempt not only at the time of 
sale of the land by the landlord but also at the time 
of institution of the suit for preemption and also at 
the time of passing of the decree in the suit by the 

·trial court. In other words his tenancy must remain 
intact and he must hold the land in his capacity as 
tenant tiff" the date of the decree. Since according 
to me the decree stood suspended after finng of 
the appeals the ultimate date was the date on 
which the resolution was passed by the Additional 
Member, Board of Revenue as contained in 
Annexure-1. I agree with the Member, Board of 
Revenue that the preemptor ceased to have any 
interest. in the land held by him in the boundary 
.much before the final order was passed by the 
Member, 'Board of Revenue. The application,. 
therefo~e. fails and is dismissed but _without costs. 

·M.K.C. · Application dismissed . 

(1) (1971) AIR (SC) 369. 
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CIVIL WRIT JURISDICTION 

· . 198~/November, 9. · 

Before N.P.Singh and M.P. Varma, JJ. 
~ . 

Shyam Bihari Upadhyay a'nd Others* 

\ ' . v. 

The State of Bihar and Others. 

Bihar Consolidation of Holdings and 
Prevention· of Fragmentation Act,. 1956 (Bihar Ac.t 
No. XXII of 1956) section 1 OA and 35- section 
1 OA- provi.sions of- whether· operate as bar on the 
revisional power of Director of Consolidation under , 
section 35. , . -

Held, that section 1 OA of the Consolidation of 
Holdings and Prevention of Fragmentation Act, · 
1956, hereinafter called the Act, does not operate 
as bar · on the power of the Director of 
Consolidation. The Director of ·consolidation with 
the limitation prescribed for exer.cise of supervisory 
jurisdiction, can exercise his power under section -
35 of the Act fo·r rectifying .the mistake ·in· the order 
pas~ed or proceedings taken for -the end~ ·o_f 
JUStiCe. · . · . . 

case ·laws discussed .' · 
Application under_ Articles 2~6. and 227 of the 

Constitution . . ' · · 
* Civil Writ Jurisdiction Case No. 3729 of 1984. In the matter 

of an application under Articles 226 ·and 227 of the · 
Constl.tu.tlon of Inola. 
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' The facts of case material to this report are 
set out in the judgment of N.P.Singh •. J . 

Messers Chandra Shekhar Prasad Singh and 
Santosh Kumar Ojha for the Petitioners. . 

Messers Ram Balak Mahto (Add/. A.G.) and 
M.K. Sinha (J.C.to Addl. A.G.) for the State. 

Messers · An gad Ojha, N.K.Singh and 
K.K.Srivastava for the Respondents. 

N.P.Singh, J: The writ application has been 
filed on behalf of the petitioners for quashing 
different orders passed by the consolidat ion 
authorities. 

2. Registers of lands of the village in question 
were prepared .in accordance with section 9 of the 
Bihar Consolidation of Holdings and Prevention of 
Fragmentation Act, 1956 (hereinafter to be referred 
to as 'the Act ') . The registers so prepared along 
with the statement of 'Principles were published 
under section · 10(1) of the Act . . The plots in · 
question were shown to be in possession of Mosst . . 
Bhagjogna .. Me sst. .Bhagjogna had · d ied in the year 
1972. . . . 

3. Before the Assistant Consolidation Officer 
objection was filed u11der sub-section (2) of section 
10 of the Act by t.he petitioners. The .objection at 
th~ petitioners was allowed · by an order dated 
13.1 .1981 . Thereafter, respondents 6 to 8, who had 
not filed any objection under section 1 0{2) of the 
Act filed objection before the Conso.lidation Officer 
under section 12(2) of the Act. By order dated 
1 ~ . 2.1983. ·that · objection was allowed . The 
petitioners filed an app.eal before th'e Deputy 
Director, ·consolidation which · was disroissed on 1 

31 .3.1983 . Even the rev ision flied before the 
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Director, Consolidation was dismissed on 5.3.1984. 
4. • On behalf · of the petitioners it was 

submitted that respondents 6 to 8 having not filed 
a·ny. objection under s·ection 1 0(2) .of the Act could 
not have challenged any entry, made in the· map or 
register pr:_epared. under section 9 or the Statement 
of Principles prepared under Section 9A of the Act 
in view of section 1 OA. Section 1 OA is as follows:-

' "No question ·in respect of any entry 
made in the map · or r,egisters prepared \ under 
section 9 or the statement of principles 
prepared under section 9A relating to the 
consolidation area, which might or ought" to 
have been raised under section 10 but has not 
been raised,, shall ·not be raised or heard at 
any subsequent stage of the Consolidation . 
proc.eeding." .. · · 

: On behalf of the petitioners it was ,urged · that . the 
Director, Consolidation should have held that as · no 
objection was filed on behalf of respondents 6 to 8 
under section, 1 0(2) of the · Act, section 1 1 OA · 
operated as a bar and respondent Consolidation 
Officer could not have aJiowed the . objection .· of 
respondents 6 to 8 by his order dated 12.2.1983. · 
· 5. · The scope of · section 10A has been 
considered by a Bench .of this Court in the · case of 
Jagarnath Thakur and another v. The State of Bihar 
and others (1) wh·ere It was pointed out that If a 

, person does not file an objection under section 
10 (2), he cannot raise .any objection In respect of 
the: e'ntry at any subsequent stage of consolidation · 
proceeding because the bar of · section .1-QA . 
·operates· In such cases . The . question . whether the · 

(1) (1984) BBCJ 140. 
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bar of section 1 OA also o"perates on .the power of 
the Director, Consolidation · under section 35 of the. 
·Act, however, was left open as it did not arise for 

· consideration in the facts and circumstances of that 
case. ' 

6. Section 1-QA app.lies · the · bar to the 
· "subsequent · stage of consolidation proceedings", 
the object being that a person, who has not availed 
of the opportunity of filirrg an objection within the 
time prescribed, should not be allowed to raise any 
such objection, ·as it is likely to delay the different 
stages of the consolidation proceedings. Section 
1 OD, however,. vests power in the Deputy Director of 
Consolidation if he is satisfied that th~ .register of 
lands published under sub-section (1) ·or corrected 
under sub- sec.tions (3), (4), (5), (6) of section 10 a 

·substantial number of raiyats . could not . avail of the 
opportunity to .place their claim under sub-section 
(2) of section .1 0, to direct re-publication of the 
register of lands or statement of principles in the 
manner pr'escribed. If any such ord.~H is passed -the 
persons concerned within 30 days· of. such 

· re~publication, may file · objection before the 
Assistant Consolidation Officer disputi.ng the 
correctness and nature of entries ·In the register of 
land, n~twithstanding the provisions of ~ection 1 OA. 

7. On behalf of the · respondents it was urged 
that section 1 OA cannot be held to be bar on the 

· power of the Director, Consolidation under section 
35 of the Act, because section 35 vests -supervisory 
power .. in the Director for rectifying . a wrong 

. committed by the consolidation authorities. Section 
35 as i_nserted by Bihar Act 27 of 1975 as follows:-

. "The Dir.ector of · Consolidation may of 
his .· own motion or on the application -of any 
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party or on reference being made by any · 
subordinate authority, call for and examine the 
record of any case decided or. procee.dings 
taken by such authority for the purpose of 
satisfying himself as to the regularity of . the 
prooeedings; or as to the correctness, legality 
or propriety of any order passed by such 
authority in the case or proceedings, and may · 
after allowing the parties concerned an . 
opportunity of being heard, make such order 
in the case or proceedings as he thinks fit. " 

I • ~.\1) 

On a plain reading this ·section vests a very wide 
power in the Director of Consolidation which can be 
exercised by him suo motu or on an application of · 
any party. While exercising the power under that 
section the Director ' of Consolidation can examine 
the record of any case decided or proceedings · 
taken by the consolidation autr10rities for the 
·purpose of satisfying h imself as to . correctness , · 
legality or propriety .of orders passed in ~ny case 
or proceedings . · · , 

8.· Learned Addit ional Advocate General, who 
appeared _for the respondent-State, pointed. out that 
when section 1 OA says "which might or ought to 
have>· beeri raised under section 10 but has not' 
been raised, shall not be . raised or heard · at . any 
subsequent stage of the con!)olidation proceeding", 
it means that the bar will ope·rate at subsequent 
stage of . consolidation proc!3eding and not on the 
revisional ·power of the Dire"c'tor, Consolidation . .. In 
other ·words when the Director ·.~of Consolidation 
exercises the revisional power suo·~otu or on the 
application of. a party, it is not a subsequent stage · 
of the. consolidation proceeding. In my opin ion , 

· there · IS substance in this contention Director of 



VOL. . LXIV] PATNA SERIES 417 

Consolidation · under section 35 has to ' satisfy 
"himself as to th·e regularity of the proceedings; or 

· as to the correctness, legality or propriety of any 
order passed by · such authorities in the case or 
proceedings" . In appropriate cases he may be 
satisfied that petitioner before him could not file 
objection . under- section 10(2) for the reasons 
beyond the control of such petitioner. It is wel l 
known that in many cases for some reasons entries 
in respect of plots are made in favour of persons 
who hav!3 neither . title nor possession over such 
plots, .and the rightful owner, who is in possession 
might not have filed objection within the time 
prescribed due to some unfortunate and compelling 
reasons. In such cases, if it is held that the ·. 
Director cannot interfere, it will amount to 
perpetuating a wrong done to a person. This 
rnterpretation is consistent with the interpretation 
given· on different occasions in respect of 
supervisory powers vested in different authorities 
under different enactments. A Full Bench of 
Allahabad · High · Court . in ·the case of Ramakant 
Singh v. Deputy Director of Consolidation, U.P. and 
others (1), while construing the scope of section 48 
of the U. P. Consol idation of Holdings Act , which is 
a parallel provision to section 35 of the Act, pointed 
out that under that ·Section the Director can 
examine/ the record to decide whether if was a fit 
case for the exercise of the revision·at jurisdiction 
suo motu , . and it was observed -that such opinion 
shall ·have to be formed even in a case where the 

·application in revision moved by a party is defective 
having been made beyond the prescribed period of 
limitation or where all the necessary parties have . 

{1) {1975) AIR (All) 126. 
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not been impleaded. However,· in cases where all 
the necessary. parties have not been impleaded, it , 
was said that the Director . of Consolidation should · 
give notice to all the necessary par-ties irrespective 
of the fact whether they · were _or were not 

· impleaded in the application. ' 
9. Learned Additional Advocate General 

pointed e.ut that in case of Gafoors .anq another vs. 
· Deputy Director of Consolidation Meerut and others 

{AIR 197.5 SC 1716) while holding that section 11A_..<. 
·of the U.P. Consolidation of Holdings Act; which is 
a similar provision to section 1 OA of the Act, and · 
bars -all objections at later stage of · th'e proceeding, 

· 'did not hold that the said bar. of section· 11 A 
operates even on the power of the Director under 
section 48 of that Act: It may also be pointed out 
that there is no 11 non obstante clausen in section 
1 OA so that it can be inferred that framers of the ·­
Act purported to give it an overriding . effect everi on 
section 35 of the Act. In my opinion, section 10A 
does not operate as bar on the power of the ·. 

, Director, Consolidati-on. The Director, Consolidation · 
within the limitation prescribed . for exercise of 
superv_isory jurisdicti'on, can exercise his· power, 
u.nder section 36 · for rectifying . any mistake in the . 
order passed or proceedings taken ·· for . ends of 
justice. · · · 

. 10. Coming to the facts .. of the present case, · it' 
is an admitted position that respondents 6 to 8 did . 
not file any objection under s-ection 1 0(2) of the 
Act. As such, the bar prescribed under section 1 OA 
operated against them. They could not have taken · 
an - objection in respect ·ot the entry · under section 
1-2(2) because sub-section (2) of s.ection 12 opens 
with the ~ords· 11 SUbject to . the provisions · contained 
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in · Section 1 OA". The Consolidation Officer: while 
allowing that objection by his · order dated 
12.2.1983, overlooked . the bar imposed by section 
1 OA of the Act. As such, that order cannot be 
sustained . The Director of Consolidation did not 

. notice this aspect of the matter while dismissing the 
' application . of the petitioners . The matter would 
have been different if in exercise of his revisional 
jurisdiction he had come to the conclusion that in 
the facts and circumstances of the case it w&.s only 
just and proper that respondents 6 to 8 -should 

. have been allowed to file an objection for the ends 
of justice. But, as none of the aforesaid questions 
has been cons idered ·by the learned Director, 
Consolidation, I . am left with no option but to allow 
this · application and to set aside the order dated 
5.3 .1984 passed by him. The appl"ication is , 
accordingly, allowed. The revision application shall 
be heard . afresh and shall be disposed of in 

. accordance with law in _light · of the observations 
made a~ove, . . 

11. ·As respondents 6 to 8 have entered 
appearance I direct .the petitioners as well as 
respondents 6 to 8 to appear before the Director, 
Consolidation on or before 29th November, 1984 in 
order to avoid delay in service of notice on the 
parties concerned. On. that day, a date for hearing 
of the revision application shall be fixed and it shall 
be disposed q_f in accordinace with law. 

M.P.Varma, J. I agree. 
R.D. Application allowed . 
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MISCELLANEOUS CRIMINAL 

1984/November, 12. · 

Before S .S. Sandhawal!a, C.J. ~nd 

s. Shamsul Hasan, J. · 
·' ' 

Bihar State Small Industries Corporation.* 

v. 
, I 

· The State of Bihar and Anr. 
. . . \ 

Code of Criminal Procedure, 1973 (Central Act 
· No. II of 1974) sections 242(2) and 24.t;3:.-section 
242(2)- processes for. attendance of witnesses 
issued by the Magistrate- due . to pronounced 
negligence of prosecution, witnesses not produced 
for prolonged period of time- section 248-
Magistrate · acquitting the accu_,sed, legality of. 

Held, that in a case instituted · in a Police 
report ,if a proper "application is made by the 
prosecution under· section 242 of the · Code of 
Criminal. Procedure 1973, hereinafter called . the 
Code, it is ordinarily the duty of the Magistrate to 
issue process and secure the presence of 
witnesses by exercising the power ·given to · him 
under the Code for COI"f'pelling their attendance. 
However, if despite the issuance of compulsive · 
process and · the performance of the duty aforesaid 
• Criminal Miscellaneous Nos. 1479 of 1983. In the matier of 

an application under section -482 of the Code of Criminal 
Procedure, 1973. · 
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the · prosecution, on account of pronounced 
negligence or recalcitrance, fails to execute such 
process and does not produce the· witnesses o.ver a 
prolonged period of time then the .court would be 

. entitled to acquit the accused under section 248 of 
the Cod.e for want of evidence to 'prove the · 
prosecution case. 

The State v. Veerappan and Ors. {1) followed 
Application by the prosecution. · 
M/s Balabhadra · Prasad Singh, R'.P. . Singh, 

.Sheojee Prasact and P.K. Verma for the petitioner. 
· Mr. G.P. Jaiswaf for the State. 

. . The facts . of the case material to this report 
are set out in the judgment of S.S. Sandhawafia, 
C.J. 

S.S.Sandhawalia; C.J., What is the duty of the 
trying Magistrate for compelling · the attendance of 
prosecution witnesses in a warrant case instituted 

, on police report? What is his role in the event of 
their non-production by the prosecution (despite 
the iss:C1ance of coercive process) on account of its · 
pronounced negligence or recalcitrance over a long 
period of time? This is the twin question which has 
come to the fore in this reference to the Division 
Bench. , . 

. 2. The petitioner herein is the Bihar State 
Small Industries Corporation, and it is averred on 

.· its ·behalf that more than fifteen years age .- on the 
·16th of May, 1969 - Shri B.K. Banerjee, Controller 
of Accounts of the petitioner corporation , made a 
surprise check of one of its establishments being 
the Industrial Estate situated in Digha·, Patna . 

{1) (1980) AIR (Mad.) 260 FB. 
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, Respondent no. 2, Srideo Jha, at the relevant' time, . 
was - posted as the Head Clerk·. cum-Accountant 
there at and the Controller of· Accounts detected a 
defalcation of more than a _lac of rupees and mace 
a report (Annexure 1) to the Officer-in-charge of the 
Digha Police Station, whoc registered a case under . 
sections 409, 420, 467, 468 and 471 of ·the Indian 
penal Code _against respondent no. 2. It is then the 
case that the Police proceeded in a lackadaisical 
manner in' relation to the investigation of the case, 
and it was not till more than five years later tha~ it 
submitted a charge sheet dated the 9th of 
September, 1974 against the accused.· Srideo Jha, 
respondent no. 2, and the Magistrate took 
cognizance of the offence on the 17th of July, ·1 975. 
It is specifically averred . in paragraph 3 of the · 
petition that thereafter the case was transferred to 
the files of different Magistrates and in . spite of 
summons · and .even warrant of arrest having been 
issued to ensure the attendance of, witnesses 
named in the charge sheet the trying · ·Magistrates 
found themselves unable' to procure their presence 
in court in the absence ·of any report from the 
police regarding . the · service of the · process. 
Ultimately, on the 19th of Sep.tember, 1979 Shri A.K. · 
Sinha, Judicial Magistrate, 1 s~ Class , Patna, passed 
an order directing the prosecution to produce 
witnesses on the 29th of pctober, 1979 .. No witness, 
however, appeared on · the said date and even on 
the next date· of 21 of November, 1979. "Thereupon, 
he directed summons as to issue on witness nos. 1 
and 3 for the 18th of ·oec'ember, 1979 and having 
not received any service report adjourn1ed the 
matter to ·the 19th of January, .1980 and ·agai.n on 
the non..,appearance . of· witnesses directed the · 
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summons to reissue against witnesses no. 1 to 3 
· for the 13th of February, 1980. It is unnecessary to 

advert to the tortuous process of the attempts of 
the courts to compel attendance of the witnesses 
and ultimately on the 4th October, 1980, the learned 
Magistrate issued a direction · to the Assistant Public 
Prosecutor to ensure the attendance of witnesses 
on the next date of the 14th of October, 1980 with a 
warning that on their non-appearance the 
prosecution case may be closed. However; on the 
14th of October, 1980 as well no witness appeared 
and the learned _Magistrate observed that the 
prosecution was not interested in the case and , 
accordingly, for the ends of 'justice it was necessary 
that the prosecution be closed and the statement of 
the accused be recorded. Numerous adjournments 
followed thereafter till 2nd of July, 1981 when after 
hearing arguments in the case he passed the 
impugned order· (annexure 3). t~e operative par.t 
whereof is as follows: · -. . 

"3. The prosecution did not examine a 
· · .. single witness i·n support of the charge . 

. On perusal of the record it appears that 
the cha.rge was framed long · back . on 
17. 1.1 . .78 and since then the prosecution 
was given opportu':lity .to pr<?duce the 
witnesses but ·he failed to do so. In the 
re·sult the case was closed. 

· 4. The accused· denied the commission of 
t.he alleged occurrence in his statement. 

5. 1 do not find on record any evidence or 
· material against the accused. This is 
actually a case of no ·evidence and the 
accused deserves acquittal. He is 
acquitted under section 251·A·II Cr. P. C. · 
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and ·discharged from ·the bail b'onds 
executed by him. " 

. 3. It is the case of the petitioner corporation 
that no notice was served on it with regard to the 
progress of the aforesaid prosecution case· and in . 
despair on the 13th of December, 1978 a petition of 
.complaint was filed in the court of the Chief Judicial 
·Magistrate , Patna, on which the Magistrate called 
for a report about the investigation .and' the stage of 

·, the police case, since no further information ,was 
forthcoming. On the 26th of May, · .1982, when the 

· complainant was absent, the case was dismissea 
for default of non-compliance with .the court's order. 
It would appear that a revision .was carried to.· the 
court of the Sessions Judge, Patna, against · the 
said order which was ultimately withdrawn by the 
petitioner on the 26th of August, 1982. . . 

4. It is,· however; averred that. thereafter the 
petitioner obtained · copies of ' the · . relevant 
•documents including the impugned order of 
acquittal dated the 3rd of July, 1981 and preferred 
the present petition challenging the same on 1Oth 
of February, 1983. . . 

5. In the counter affidavit filed on behalf of 
respondent no. 2 it is first pointed out that the 
impugned order· of acquittal was passed way back 
on the 3rd of July, 1981 but the pr.esent petition·· 
has been preferred on 1Oth of February, 1983 ·­
nearly 2 years thereafter - and thus, suffers from 

·gross lach.es . and delay and,·.. consequently, 
deserves d1sm1ssal on that · score alone. It IS 
categorically averred that the petitioner was· fully 
aware of the case and the dates fixed by · the 
learned Magistrate and In order to deliberately 
harass and oppress -t"h~ answering respondent It 
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failed to produce witnesses and to diligently 
prosecute the case. It is state that the case being 
palpably false and fabricated, not a single witness 
was willing to come forward to support the same, 
despite the issuance of process. Further the 
petitioner . was fully aware of the proceeding and 
having withdrawn the revision petition before the 
Sessions Judge, Patna, is nat now entitled to press 
the . present proceedings. Lastly it· is high-lighted 
that the respondent . has been oblited to undergo a 
harrowing period of investigation and trial for over 
12 years extending from 1.969 to 1981 and if the 
order of acquittal is now upset, it would be virtually 
asking· the ,respondents · to face this ·proceeding till 
he is alive. · · 

5. When this· case came up for admission 
before my learned Brother, S.S. Hasan, J., sitting · 
singly, he noti.ced that there was a lot of 
controversy as to what steps a trial court should 
take for ensuring the attendance of prosecution 

· witnesses and· inter alia adverted to The State of 
. Bihar vs. Polo Mistry and others (1). Consider the 
significance of the question, the case was referred_ 
to a Division Bench for an authoritative decision · 
and that is how it is before us· now. 
. 6. Though the principles which are attracted 
for consideration c;1 the larger · question- posed at 

. the onset are of gener.al application 1 yet it would be 
apt ta confine the issue to the trial of warrant cases 
by Magistrates instituted on a police report, as is 

· the case here. ChcU'lter XIX of the Code of Criminal 
Procedure,· 1973 (l'i'ereinafter to be referred · to as 
the 'Code') spells out the procedure for the trial of 

(1) (1964) AIR (Pat.) 351. 
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warrant cases by Magistrates in precise detail. In 
term it provides for the issuance of - compulsive 
process to witnesses directing thm to attend or to _ 
produce any document · or other thing at the 
mstance· of the prosecution or the defence. Herein 
three distinct situations may well arise and deserve 
to be categorised _and dealt with individually for the 
sake of _clarity- , ' , .. ' ,-· 

- - (i) where the prosecution undertakes _ to 
produce its evidence on its own or in 
any case -do~s not seek the assistance 
of · the court for the issuance of 
summons or warrant for compelling the 
attendance of its witnesses ; 

(ii) where the prosecution applies ' for, and 
seeks the aid of the court for, .the 
issuance of process either ·wholly or 
partially - for the production of ' its 
evidence ; and 

(iii)' where despite the issuance of 
summonses or warrants of arrest ·by the 
court the same are not executed by the 
prosec_ution agency and con·sequent 
upo'n such negligence or recalcitrance 
the witnesses do not · appear over . a 
prolonged period of time. . - . · ·' · 

To my mind ; the answer- to the thr'ee situations 
aforesaid appears to be plain - enough though· 
Inevitably there might appear a little confusion In 
the penumbral regions. As regards the first case ; It 
/necessarily . follows that where the · prosecution 
either expressly undertakes to produce ·the 
evidence on Its own. or In any case does not at any 
stage seek the aid of the court for ·the Issuance of 
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process then inevhably the duty of producing. its 
evidence in court is saddl~d entirely on i.tself . On a 
failure to discharge its duty, the inevitable 
consequences therefrom must follow. In my view, 
the Magistrate would be under no duty or obligation 
to barge in on his own · in the event of the refusal or 
failure of the prosecution to seek his assistance to 
issue any compu~sive process. In such · a situation it 
would be plain that if th~ prosecution fails to 
produce its witnesses altogether or does so 
insufficiently within a reasonable period of time 
granted by the court, the matt~r would have to be 
decided on · the mate.riafs existing on the record. 
Total non-production of evidence by the prosecution 
would inevitably lead to the acquittal of the accused 
which is not only warranted by larger principle but 
equally by the express terms of the Code. 

6. In the second case, where the court's 
assistance is sought for securing the attendance of 
prosecution witnesses, it is plain that ordinarily the 
same would be provided by the issuance of · 
process. On a proper application for summons to· 
witnesses and in the event of non-compliance 
therewith ·tor warrants, it would ·be the . function of 
the court to compel attendance. This is not to say 
that the court has no discretion in the matter, but 
ordinarily in such a si_tuation it would be in error in 
declining its · aid or ·its power to compel attendance 
when express resort is made to it. Therefore, if the 
non-appearance of the prosecution witnesses is due 
to the court's failure, · refusal or negligence to issue 
the requisite process for compelling the attendance 
of its witnesses then the prosecution ·cannot 
possibly be saddled with the blame of the · 
non-attendance. In · ·such a situation if the court 
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proceeds to discharge or' acquite an accus.ed,":. it. 
may well be that such an order resulting from the 
non-production of evidence because of the court's 
default in compelling attendance may not be well 
founded. · , . · . . 

7 .· Coming now to the third situation which,. 
indeed, is the case· here, it must first be noticed 
that the court must give its aid of the compulsive 
process to secure the attendance of prosecution 
witnesses. However, having done so and issued the 
summons or warrant, as the case may be, does its 
duty extend even · further in case · of the 
non-execution of the. said · process by the 

. prosecuting agency· over prolonged period of time ? 
Herein it is the petitioner's own case in paragraph 3 
that despite the issuance of summonses and even 
warrants · of arrest against . some of the prosecution 
witnesses named in the charge sheet, not one of 
them could be produced in court for a period of six 
years from the date of the taking of cognizance by 

. the Chief Judicial Magistrate on the 17th of July, 
1975 to the 3rd of July, ·1981 when the impugned . 
order of acquittal was r.ecorded . . Faced w1th this 
uphill factual position, Mr. · Balabhadra Prasad 
Singh, the learned counsel for · the petitioner had 

. taken the extreme stand that it was the duty of ·the 
· court alone to secure the ·attendance .of . the 

prosecution witnesses and if they did not· ch'oose to 
appear despite the issuance of process then It is 
the failure· of the court itself and no acquittal or 
discharge can follow on the ground. Reliance. was 
sought. to be placed on AIR 1964 Pa.tna 351 . (supra). 
and K. Madhus1.1danan Namboollver v. Unni Navf e.nd 
others (1 ) . . Counsel then went to the length of 

(1) (1975) Cr.LJ 751. 
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. contending ' that . in ·case the prosecuting . agency . 
(which, in a case · instituted on. police report, is , in 
essence, the police) fails to execute even the 
non-bailable warrant, .the duty would still remain on 
the · shoulders of the court · to · secure their 
attendance one way or the other. It was the stand 
that the M<i!gistrate in this context should initiate 
·proceeding for contempt of· court to be taken up by 
the High · Court · agatnst the recalcitrant police 
agenc~ · 

8. ·With respect I am unable to subscribe to 
this extreme and what appears to me as a virtuallY. 
doctrinnaire stance. As would be noticed in detatl 
hereinafter, ·. the court's obligation .· is to · issue 
ultimately non-bailable . warrants of arrest for the 
attendance of witnesses, where so warranted. 
Undoubtedly, it will give a reasonable time for their 
exec"ution. However, the total burden of the 

·production of witnesses . and the execution of 
process cannot be saddled on the court's 
shoulders but, to my mina rests substantially on the 
prosecuting and the police agency. This is the more 
so in cases instituted on a police report. The · claim 
that on the failure of its duty by the prosecution or 
the police agency _to execute the warrants of arr~st 
or other compulstve process and to produce 1ts 
own witnesses · in court, the Magistrate is bourid to 

· resort to the .ultimate weapon of the proceeding by 
way of contempt of court for compelling attendance 
of prosecution witnesses app,ears to me as 
somewhat far-fetched. -It is significant .to recall that 
the lower judiciary has nq . power to punish for 
contempt of court in such a situation. To· suggest 
that as a matter of · routine . whenever the 
prosecution fails to discharge the burden. of . 
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executing compulsive process, ·the subordinate 
court should move the High Court for contempt of 

· court proceeding against the recalcitrant official. 
appears, in practical terms, · to be a somewhat 
farcical proposition. There seems no option but to 
reject th1s submission of the learneq counsel for the 
petitioner. · 

9. · Equally reliance on . Polo Mistry's case 
(supra) is not well · placed. ·Therein the Magistrate 
on application had issued summonses· for the 
appearance of 15 witnesses· on 17th, 1·ath and 19th 
of July, 1961 in equal batches. However, . despite · the 
fact that summonses had been, served, no 
prosecution witness appeared on those dates and 
the Assistant Public Prosecutor made a prayer for 
the issue of warrant of arrest against them but this 
was ·rejected. There~fter, on ·the 19th,of July, 1961,· 
the learned Magistr~te proceeded to acquit the 
respondents , under section 251 A . {11) of the Code 
on the ground of want of evidence against thent · 
and on some queer reasoning which the High Court 
found patently . untenable. It is plain that this case is 
of no aid to the petitioner because in such a 
situation· the Magistrate would be obliged. to grant 

· again of compulsive process by way of warrant 
against the prosecution witnesses and having 

· unreasonably declined 'to do so, it could not punish 
the prosecution for its own default. The H,igh Court 
was thus . right in . setting aside the order of 
~cquittal. This case is wholly distinguishable ·and, 
rn~eed, hardly relevant to the issue. Similarly, 
re.l1ance on K. Madhusudan 's Nemboodlrl's case 
(sup~a) is wholly irrelevant because it merely holds 
that 1t was the duty of the Magistrate under section · 
256 to recall a witness for further cross-examination 
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and not for the complainant to produce the said 
witness after a charge has been framed . 

10. Now, examining the matter 
dispassionately, . it would appear without pretending 
to be exhaustive in this context that the two 
compulsive processes for. securing the attendance 
of witnesses are those of the issuance of summons 

·and of warrant, the latter being further divisible into 
bailable and non-bailable one. In the event of a 
witness's recalcitranye to appear in response to a 
summons after being duly· served, the court is not 
powerless and thereafter can, if need be, in the 
first instance, resort to the issuance of bailabie or 
non-bailable warrants. The most stringent in tr.:s 
field is, of course, the latter. It could not ·be 
seriou'sly 9isputed before us that a non-bailable 
war:rant, by the nature of things, is usually directed 
to the police agency for execution . The execution of 
such a warrant may well involve the use of force for 
arresting or. keeping the delinquent in .custody, and 
inevitably the police is the · primary agency for its 
execution. · · · . . . 

. 11 . Now, how f_ar does the duty of the court 
extend . in ·compelling attendance of witness·es by 
virtually this last sanction of a non- bailable warrant 
of arrest. ? . As has· been noticed above, the 
exe:cution or carryir:1g out this ~ommand of the court 

.is with the police agency. The ·function of the court 
is to grant the sanction o.f such a warrant giving a 
reasonable period of time for its execution, which 
would inevitably· depend on the facts and 

·circumstances of each case. However, . the 
mandatory duty of the court, to my mind, would not 

. extend much further. If the . police agency on 
account of pronounced- negligence or recalcitrance 
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fails to execute the · warrants of · arrest for· 
compelling the atten~ance of its own witne~ses, it 
is not for the court e1ther to carry them out Itself or 
to fild its h.ands in helplessness and wait till _eternity 
for the execution of the same. In cases i'iistituted 

. on police report the arm of the investigating· agency 
itself is long enough to secure .the attendance of its 
witnesses. However, · when need be, on a proper . 
application filed by it, adequate assistance through : 
the process of court would . be . given to the 
prosecution agency. However, the duty to execute 
the ultimate compulsive process of- non-bailable · 

. warrant of arrest can, ·by very nature of t~ing, lie on 
the police and the prosecuting agency. If _they 
would fail· to perform this duty, · it does not get . 
transferred to the shoulder of the court itself. 
Indeed, . in our adversary system of justice, the 
court cannot inordinately take side with either of 

· the p&rti~s and . turn · itself . into a prosecutor or · a 
defenc·e counsel. · It ·must keep the scale ·of justice 
even be.twixt the prosecution and the accused. It 
has been said authoritatively that the rule ·of the 
court ·herein is to keep to the rules of game and act 
as a referee and not become centre forward in the 
match. ·It cannot keep .the sword of :Democles . 
hanging over -the head of the accused merely 
because · of the ·pronounced recalcitrance of the 
prosecuting agency to secure attendance of its . 
witnesses .even after the aid of warrant has been 
granted by the court. In a recent Division Bench 
ju~gment 1~ State of Bihar v. Ramdaras Ah}r (1) of . 
th1s .Court 1t has now · been held that the right of a·· 
speedy public trial is.· now a constitutional right of 

. (1) (1984) Govl Appeal no. 35 1976 on fj.8.1984. 
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the citizen and he cannot be made to wait' 
indefinitely at the portals of the court at the rriercy 
o.f a negligent or ~ven a callous prosecutor. 

12. The view I am inclined to take is well 
buttressed by the conclusion .arrived at by the Full 
Bench in The State V. Veerappan and others (1). 
Therein, after · an exhaustive discussion - and 
reference to a plethora of relevant case law on the 
point (some of which is conflicting) it has been 
observed: · · . · . . 

"After ca~fully considering all the 
aforec;aid decisions and the views expressed 
therein , we are· of the view that · if · the 
prosecution has made an application for th~ 
1ssue of summons to its witnesses either 
under. section 242(2) or · 254(2) of the Criminal 
Procedure Code it is the duty . of t.he court to 
issue summons to the Prosecution -witnesses 
and to secure the witnesses by exercising all 
the powers given to it under - the Criminal 
Procedure Code, as already indicated · by us 
and if untill the presence. of the witnesses 
could not secured and the prosecution also 
either on account of pronounced negligence · 
or recalcitrance · does • not · produce the · 

. witnesses after · the · Court .had given it 
- suffici.ent time and opportunities to do so, 

then the . Court; · being left with .- no other 
alternative would be justified in acquitting the 
accused for want of evidence to prove the 
pros~cution case, under section 248, Cr. P.C., 
in the case of warrant cases instituted on a 
police report and un'der section 2-55(1) Cr.P.C. · 

(1) (1980) AIR (Mad .) 260: 
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· in summons cases, and we answer the two 
questions referred to us in the above terms ." 
Faced with the above , :Mr. Balabhadra Prasad 
Singh , the learned counsel for the petitioner, 
had \ vainly attempted to distinguish the 
aforesaid conclusion on the ground that the 
s·ame was not in line with some -reasoning arnd 
reference to authorities· i.n the earlier part of 
the judgment. I am unable· to appreciate this 
stance because the Full Bench had expressly 
formulated the two questions before it and in 
specific terms and answered the same. in the 
aforesaid paragraph 24 of the Report ·. which · 
inevitably is .the ratio in the case·. · .·"-·· 
13. To conclude, in answer to the · qu.estion 

posed at . the outset, it . is held that i·n a case . 
instituted on a police report if a proper application 
is made by· the prosecution, it · is ord inarily the duty 
of ·the Magistrate to iSS!Je process and secure the· 
presence of witnesses by . exerc ising the powers 
given to him under the Code for compelling , their . 
attendance. However, if despite the - issuance of 
compulsive process and the performance .·oJ the 
duty aforesaid the -prosecution, on .account of 
pronounced negligence or recalcitrance, faUs - to 
execute such process and does not produce the 
witnesses over a prolong'ed period of Hme t hen the· 
court would be entitled to acqu it the accus'ed for 
want of evidence to prove the prosecution case . ·-

14. Now applying. the abo-ve, it is common -
ground that the case against respondent Srideo Jha 
was registered in January,. 1969 and after a 
protracted investigation cognizance . of the offence 
was taken by , the learned Chief Judicial Mag istrate 
on the 17th of July, 1975. Despite- the issuance of 

' ~ 
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sum.mons and even warrants against the 
·prosecution witnesses, not ~a single prosecution 
witness was examined. for well-sigh six years. The 
learned Magistrate · was, therefore, eminently 
justified · and; · indeed, in the circumstance of the 
present case,- was virtually duty bound to acquit the 
accused. Consequently, no infirmity against the 
impugned order of acquittal can be found and the 
.same must be upheld. The criminal Miscellaneous 
petition is without -merit and is, accordingly, 
dismissed. · . 

S. Shamsul Hasan, J., I agree. 
R.D. , Application di'smissed. 
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REVISIONAL CRIMINAL 

.1984/Septemb'er, 4. 

Before s.s. Sandhawall~,CJ and P.S.Sahay,J. 

. Shepjef! Roy and another~ 

. v. 

The State of Bihar and another. 
'· .. 

. Bihar Panchayat Raj Act, 1947. (Biha( ·Act No. 
VII of . 1948)' section 62-provision . of-whether 

. criminal jurisdiction of · Gram Panchayat enhanced 
to try cas·es upto the value of Rs. 200/- . . · ; . . · · 

. ' Where it . was as·serted that as the value of the 
property stolen was As. · 150/~. the·. case W(lS 
exclusi.vely triable· by a qram. cutcherry of 
Milepakan Gram Panchayat under the proyisions of 
section 62- of Bihar Panchayat Raj Act, 194 7, as the 
criminal d·urisdiction of Gram Panchayat has been 
enhance to try cases ur to the value of As. 200/­
as was ooserved in Bima Singh's case .. (1}; 

Held, that it is manifest that. the observation 
made in Bimal Singh's case is per incuriam· and has 
been patently occasio!led .. by some inadvertance or 
some typographical ·error. The observation therein 

* Criminal Reylslon No. 549 of 1982. Against a decision of 
Shrl . Bhaglrathl Ral, ' 1st Additional Sessions Judge, Hajipur, 
dated the. 1Oth of April, 1982, arising out of a decision of 
Shrl B, N.P.Singh, . Subdivislonal Judlc'ial Magistrate, Ha~ipur, 
dated the 30th· of June, _1979. · ' · 
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months unde'r the former section and of four 
months under the latter. Therd · the three co­
accused were acquitted of all charges. On appeal •. 
the 1st Additional Sessions Judge, Vaishali ; in a 
considered judgment, upheld the findings of the 
trial court and af.firming the conviction, reduced the 
·sentences. · . .,, . 

0 •' r> 
. 3. It is ~ignificant to note that neither'· before · 
the trial court nor before the appellate one was any 
o,bjection , even remotely, raised with regard to · the 
jurisdiction , of the criminal courts to take 
cognizance. However, in the present . revision 

1 petiti-on· it was alleged that the value of the property 
stolen being Rs . 150/-, the case was exclusively 
triably by the Gram Cutcherry of Milepakari Gram 

· Panchayat. Reliance was .apparently sought to be 
placed on Bimal Singh and others v. State of Bihar 
(1 ). When this case originally came up for hearing 
before S.S. Hasan, J. , the submi•sion was raised 
on the basis of the observation in Bimal Singh 's 
case that the jurisdiction of the Gram Cutcherry to 
try cases under section 379 IPC, extends to cases 
where the value of the_ property is . two hundred 
rupees, which, had been raised from Rs. 100. 
However, finding ·no adequate factual basis for the 
said · observation, the matter was referred to a 
Division Bencti . · 

'!.: 4. As · before the single Bench, so before us, 
the primary question. sought to . be urged was _that 
the criminal jurisdiction of the Gram Cutcherry has 
been ·enhanced to try ca·ses of theft up to the value 
of Rs . 200/- and, th.erefore, the offence herein was 
exclusively triable by the said Gram Cutcherry aod . 

(1) (1965) B.L.J.R. 661. . · 
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not by the Subdivisional Judicial Magistrate · of 
Hajipur. 

5. As the controversy herein would turn on the 
language of section 62 of the Bihar Panchayat Raj 
Act, 1947. (hereinafter referred to as the 'Act ' ) , it is 
apt to quote the relevant part of section 62 : 

"62. Criminal Jurisdiction.· 
Notwithstanding anything contained in the 
Code of _Crirninal Procedure, 1898 (5· of 1898) 
and subject to the provision of this Act , a 
b·ench of the Gram Cutcherry shalf have 
jurisdiction concurrent with that of the 
Criminal Court within the local · limits of whose 
jurisdiction the bench is situate for the trial of 
the. following offences as well as abetment of 
and attempts to commit of its jurisdi~tion · 
namely:- · 

. (a) offences under the Indian 'Penal 
Code (45 of 1960) sections.. .. 379, 380, 
381 ... 411 ... ; 
(b)... . . 
(c) ... . 

~~~: :.:. 
Provided that the bench shall not take 

cognizance of· any offence under section 379, · 
380, 381 or 411 of the Indian Penal Code (45 

.of 1860) in which . the .-value of the property 
, alleged to be ;;tolen exceeds one hun_dred 

rupees of .. . · . 

. Provided further . .. 
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6 . There .is no' doubt that . some· h.and le· or 

s·upport to the contention raised on behalf .· of the 
petitioners· herein is provided by a- solitary passing 
observation in . Bimal Singh's case ·(supra) which 
has raised· this cloud of doubt. · Therein .• . after 
referring ·to section 62 .of. the Act •.. it has·. bee~n 
observed as fo llows: · · . 

· "The proviso says that the bench.,of the 
Gram Cutcherry 'shall not take cognizanc.e of 
any offence under sec. 379, 380, 38 L,.or~,_411 
of the Indian Penal · Code, rn w~ ich the-;rvalue. 
of the property alleged to· have . been stolen 
exceeds one hundred rupees · (now it has been. 
raised to two hundred rupees) .. _: ." ·' .· 
7. Now a close perusal of the judgment ·'· in 

Bim~l Singh's case (supra) does · not even remotely 
disclose as to hoW' and when any amendment. was 
made · in section 62 or the value of property 

· mentioned therein had been raised to two hun~red · 
rupees . Since the observat ion has· f.allen . 'from a 
Division .Bench, we have carefully ·looked up_ the 
original Act and the subsequent amendment~- but 
were unable to find · any . provision indicating any 
such enhancement. Indeed, we adjourned the case 
to give time to the learned counsel · for the 
petittoners to buttress his. su.bmission on a firm· 
foundation In their enacting or indicating the 
enhancement to· Rs. 200. It was, ·however, conceded 
by .him that he could lay · his hand upon noth ing 
which could warrant the observation. of the Division 
Bench in Bimal Singh'S case. Learned ·counsel. for 
the opposite party State was equally categ·orlc that, 
in ·.fact no enhancement or consequent ial · 
amendment in section 62 has ·at all been made. It, · 
thus, seems manifest that the observation made ,in 

' / 
J . 
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Bimal Singh's case (supra) i.s per incuriam, and has 
been patently occasioned by some inadvertence or 
some typographical error. With the . greatest 
deference, ·we are constrained to hold that the 
observation -therein in this context is not factu.aUy 
correct and is an apparent misreading of the 
statutory provision. · ' 

8. Once it is held as above, it is plain that the 
wind is taken out of the sails of the virtually solitary 
argument raised on behalf of the petitioners which 
.must be rejected. · It further suffices to notice that 
an attempt_ was sought . to be made on behalf of the 
petitioners to claim a re-appraisal of the evidence 

. fo·r the third time for claiming on acquittal. However, 
.1 find no infirmity in the concurrent findings of the 
courts· below which can possibly merit any 
interference in the criminal revisional ·jurisdiction . 

. The conviction is consequently affirmed. 
· . 9. However, . on the very peculiar 

circumstances of this case, the submission of the 
learned counsel for · the petitioners on · th~ point of 
sentence is not wholly without merit. Considering 
the nature and manner of the .offence, it would 
seem that an · adequate find would now meet the 
ends of justice. We, accordingly, set aside the 
sentence.s of imprisonment and · impose a .fine. of As . 

. 300/- '(As. three hundred) on each of the two 
petitioners. In default thereof, they would un_derg!' . 
an imprisonment of two months each. The fme, 1f 
realised would be paid to the complainant as 
compensa~ion .. With_ this modification in the 
sen_tence, the revision_ petition is dismissee. 

;: ' P.S. Sahay, J., .I agree . . 
· R.D. "Ap'plication dismissed. 
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FULL BENCH 
. ' 

1984/November, 16. 

Before ·s.K. Jha, S.K. Choudhtiri & 
Uday Sinha, JJ. 

' 
Mosommat Bibi Sayee~a and Ors. ' 

v; 

The State of Bihar and Ors. G.' 

Bihar Land Reforms Act, 1950 (Bihar Act No. 
XXX of 1950) sections . 3,4,5 . and · 71- section 
4- expression . 'Bazar', . whether would include 
within its sweep 'Market'- section 7A- writ-· 
petitioners .·holding Bazar on the lands • in · 

· question- propriet'or, whether could . retain · 
possession- section 5- homestead, whether also 
vested in state:..... wh:ether homestead to be settled 
back with the proprietor on certain terms- section 
3....:... writ..:... petitioners Bazars, whether vested in state 

* Civil Writ Jurisdiction Case Nos. 45, 330, 387 and 613 of . 
1968. In the matter of application under Articles 226 and 
227 of the Constitution of India.: · 
CWJC No. 330/1968: .. Samaldharl Lall & Ors . 
... Petitioners. , 
CWJC No. 387/1968 .. Syed Askarl Had I All Angustlne Imam 
.. . Petitioner. · . · · 
CWJC No. 613/1968 .. . Syed.· Sadlque Imam· and another 
(Substituted In palce of Late Syed Halder Imam 
.. : Petitioners. · 
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_of Bihar consequent : to the issuance of notification 
under section 3. · ' · . 

The expression 'Bazar) is synonymous with 
'Market' . The expression 'Bazar' used in section 4 
of the Bihar Land Reform's Act 1950·, hereinafter 
called the Act, must, therefore , be equated with 
Market. . . · · 

Held, that the wwrit-petitioners were owners 
of market wh ich must · be held to be equivalent to 
Bazar .. 

· The writ-petitioners were holding Bazar on the 
land in . question in terms of section 7 A of the Act, 
therefore, the proprietors were not entitled to retain 
possession. Section 5 of the Act gives clear 
Indication that homesteads also vested but it would 
be deemed to be settled back with the proprietor 
on terms. 

· Held, that · the stlops of the writ-petitioners 
constituted · Bazars. They were · not mere buildings .. 
At no point of time were they homesteads . So far 
as 'Patna Market is concerned it may have been 
homestead earll'er but it losts its character of a 
.homestead . when Bazar was set up after 
demolishing the homes. T.he. Bazars covered by . the 
writ-petitioners vested 1n the State of . . B1~ar 
consequent upon the issuance of the notification 
under section 3 of the Act. 

Application under Articles 226 and 227 of the 
Constitution .. · · · 

The· facts of the case material to this report 
·are set out in the judgment of· Uday Sinha,J. 

Messrs K.D. Chatterjee, Asghar · Hussain and 
Imam Ali for the Petitioner in CWJC No. 45 of 1986 
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Messrs La/ Narayan Sinha, R.B.Mahto (Add/. 
A.G.) and Rafat A/am (J.C. to Add/. A.G.) _for the 
Respondents in CWJC No. 45 of 1968-. 

Messrs Balbhadra Prasad Singh and 
Parmeshwar Prasad for the Petitioner in CWJC No. 
330 of 1968 

Messrs La/ Narayan Sinha, R.B.Mahto (Add/. 
A.G.) and S.K.P.Sinha (J.C. to Add/. A.G.) for the 
Respondents in CWJC No. 330 of 1968. 

Messrs K.D. Chatterjee and Baleshwar ·Prasad 
Gupta for the Petitioner in CWJC No. 387 of 1968 . 

Messrs La/ Narayan Sinha, R .B.Mahto · (Add/. 
A.G.) and S.K.P.Sinha (J.C. to Add/. A.G.) for the 
Respondents in CWJC No. 387 of 1968. 

Messrs K.D.Chatterjee, Asghar Hussain and 
Imam Ali for the Petitioners in CWJC No. 613 of 
1968 I 

Messrs La/ Narayan Sinha, R.B.Mahto (Add/. 
A.G.) and Harendra Prasad (J.C. ·to Add/. A.G.) for 
the Respondents i.n CWJC No. 613 of 1968. . 

Uday Sinha, J. The common question of law 
falling for consideration in these four applications 
under Articles 226. and 227 of the Constitution is 
whether the markets of the ·petitioners ·located at 
Patna, Arrah, Bhagalpur and Piro vested in the 
s.tate of . Bihar consequent · upon the vesting of 
estates m terms of . notifications iss·ued · under 
section 3 of the Bihar Land ·Reforms Act CWJC No. 
613 of ·1968 related · to Patna Market at ·Patna, 
CWJC No . 45 of 1968 relates to Gudari Bazar in the 
twon of Arrah, CWJC N·o . 387 of 1968 relates to 
Hassan Bazar at Piro and CWJC No. 330 of 1968 
relates to Bazar known as 'Tilak Babu Ka ·Hat' in 
the town of Bhagalpu.r. 
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2. The markets· mentioned above are th~ main . 
marketing centres in the .towns where they are 
located. By separate notices the proprietors were 
called upon to hand over possession of · the. 
markets. The four writ applications will be d isposed 
of by this common judgment. The vires of any 
provision of the Bihar Land Reforms Act 
(hereinafter referred to as 'the Act') has not been 
questipned . The contention urged on behalf of the 
petitioners shortly put is that the properties of 
which possession is sought to be taken over by the 
State are buildings and not Bazar and build ings did 
not vest. It is not disputed that Hat . and Bazar 
vested . upon the issuance of notification under 
section 3 of the Act. But since there is no Bazar, 
but only buildings let out to several tenants , they 
did not vest. In CWJC No. 613 of 1968 · which 
relates· to Patna Market, the further plea is that it 
was a homestead at one point of time prior to the 
abolition of zamindari and, therefore, it was 
homestead on the day of issuance of notification. 
The submission is that being homestead , the 
properties m·ust be deemed to have been settled 
back with the Ex-proprietor in terms of section 5 of 
·the Act. 

: 3. Before embarking upon consideration of the 
submi"ssions . urged at the Bar, it ·. would be 
appropriate to set out the relevant prov1S'1ons of the 
Statute . ·The long title of the Act reads as follows : 

· "An Act to provide for the transference 
to the State of the interests of proprietors and 

1tenure-holders ·in land and of the mortgagees 
and lessees of such interests including 
interests . in trees , forests , fisheries , jalkars , 
ferries , hats, bazars, mines and minerals and 
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to provide for the constitution of a Land 
. Commission for the State of Bihar with powers 
to advise ·the State Government on the 
agrarian policy to be pursued by the State 
Government · consequent upon such 
transference and for other matters connected 
,therewith. 

Whereas it is expedient to provide for . 
the transference to the State of the interests 
of proprietors and tenure-holders in land and 
of the mortgagees and lessees of such 
interests including interests in trees, forests; 
fisheries, jalkars, ferries, .hats, bazars, mir~es 
and minerals and · to provide for the 
constitution of a Land Commission for the 
State of Bihar with powers to advis~ the State 

.. Government on the agrarian policy to be 
,pursued by the State Government consequent 
upon such transference and for other matters 
connect~d therewith;" 

Section 3 of the Act lays down' that the $tate 
Government may issue notification vesting estates 

·or te.nures in the State . Section 3(1) reads as 
follows: · 

11 (1) The State Government niay, from . time 
to time, by notificatior-1, declare that the estates 
or te.nures of a r.roprietor or tenure-holder, 
specified in the notification, have passed to and 
become vested in the State. " ·, 

Section 4 lays down the consequences 
of the vesting of an estate or tenure in the 
State. · The consequences are enumerated in . 
sub- sections (2) and (3) . Sub-sections (2) · 
and (3) of. Section ~ read as follows : . . . 



VOL. LXIV) PATNA SERIES 447 

. . "(a)(2) Such estate or · t~nure including 
~he mtere.sts of the proprietor or tenure-holder 
!n any building or part of a building comprised 
1n such estate or tenure and used primarily as 
office or cutchery for . the collection of rent of 
such estate· or tenure, and his interests in 
trees, forests, fisheries, jalkars, hats, bazars, 
mela and ferries and all other sairati interests 
as also his interest in all ' sub-soil including 
any rights in mines and minerals, whether 
discovere.d or undiscovered, or whether being 
worked or not, inclusive of such rights of a 
lessee of mines and minerals, comprised in 
such .estate ·or tenure other than the interests 
of raiyats or under-raiyats shall, with effect 
from the date of vesting, vest absolutely in the 
State free from all incumbrances and such 
proprietor or tenure-holder shall cease to 
have . any interests in such estate or tenure, 
other than the interests expressly saved by or 
under the provisions of this Act.". 

The other .1parts of section 4 have no bearing on the 
question which falls for consideration before· us. 
Section 5 of the Act lays down that all homesteads­
comprised in an estate or tenure of an intermediary 
and in his possession on the date of v~::;ting shall 
be deem"ed to bfl settled by the State w1th the ex­
intermediary subject of · course to the provisions of 
Sections 7 A and 78 . Section 5(1) of the Act reads 
as follows : ·. · 

· "(1) With effect fr~m th~ date of vesting, 
all homesteads compnsed 1n an estate or 
tenure . and being in the possession of an 
intermediary on the date of such vesting shall, 

· subject to the provisio_ns of sectioq 7A and 78 
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be deemed to be settled by . . the . State with 
such intermediary and he shall be entitled to 
retain possession of the land comprised in 
such homesteads and to ·hold .it as a tenant 
under the State free of rent; . 

Provided that such homesteads as are 
used by the intermediary for purposes of 
letting. out or rent shall be subjects to the· 
payment of such fair and suitable ground-rent­
as may be determined by the Collector in the 
prescribed manner." 

Section 6 of the Act gives some succou~''., tcf · the 
ex-proprietors by providing that lands us~d -:';for 
agricultural or horticultural purposes, which we:r,.e in 
khas possession of .an intermediary .on date of such 
vesting, the intermediary shall, · subject to the 
provisions of section ?A and 78, be deemed to be 
settled by the State with such intermediary and he 
shall be entitled to retain possession thereof and 

· hold them as a raiyat subject to the payment of fair 
and suitable . rent. In terms of section 7 building.s · 
which were in possession · of intermediaries and 
used as gnlas, factories or mills shall be retained 
by them on payment of rent. Section 7 A of the Act 
which reads as follows cuts down some of the 
privileges extended to ex-proprietors by section 5 .. 

"7 A. Lands on which hat or bazar was 
held not deemed to be settled with the 
intermediary - Nothing in section 5, section 6 
or section 7 shall be deemed to confer any 
right on the intermediary in respect of any 
land on which at any time withm one year 
prior to the date of vesting to the estate or 
tenure the intermediary was holding a hat a 
bazar." 
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4. In order to appreciate the contention urged 
on behalf of the petitioners, it is also necessary to 
set out the definition of two other expressions, viz, 
'estate' and 'homestead' defined in sections 2(i) 

·. and (j) respectively. They read as follows : 
"(i) 'estate' means any land included 

under one entry in any of the general 
registers of revenue-paying lands and 
revenue-free lands, prepared and. maintained 
under the law for the time being in force by 
the Collector of a district, and includes 
revenue- free land not entered in any register 
and a share in or of an estate. " 

(j) 'homestead' means a dwelling house 
used by the proprietor or tenure-holder for the 
purpose of his own residence or for the 
purpose of letting out on rent together with 
any courtyard, compound, attached garden, 
orchard and out-buildings and includes any 
out-buildings used for purposes connected 
with agriculture or horticulture and any tank , 
library and place of .worship appertaining to 
such d~elling house. 

Explanation.-. In this clause , the 
expression 'dwelling house' ~r 'out-building' 

· shall include any land on wh1ch there stood 
such dwelling house or out-building at any 
time before the date of vesting ." 

We have now to consider- the rival claims of the 
parties in the background of the provisions, quote·d 
above. 

. s. To. repeat, the stand of the State is that the 
- properties are Bazars and vested as such 

consequent upon issuance of notification . under 
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section 3 of the Act. The consequences of vesting, 
1 have already quoted earlier. The provisions of 
section 4(2) lay down that the estate including the 
interest of the proprietor in any. building .or part of 
a buii'Cling, comprised in such estate or tenure as 
office or cutchery for the collection of rent of such 
estate or tenure and his interest in trees, ·forests, 
fisheries, ·jalkars, hats, bazars, melas and ferries 
and all other saraiti interests shall vest absolutely 
in the State free from all. incumbrances. It is not in 
controversy that Bazars vest in State of . Bihar in 
terms of section 4 of the Act. . The only question is 
whether the properties are Bazars. According to the 
petitioners, they · are not B.azars but are only 
buildings let out on rent ~o ind ividuals . ' · 

. 6. It is not the stand .of the petitioners that 
the Bihar Legislature was not competent to legislate 
in regard to Bazars. Item 28 in' List II of the 7th 
Schedule reads as 'Markets and Fairs'. It . is now 
well established that the items in the 7th Schedule 
must _be · liber.ally construed to cover every 
conceivable legisJation having a bearing on the 
subject. I have no reason to think that the 
expression 'market' does .not include -, Bazar'. The 
expression 'Bazar' used in section 4 of the Bihar 
Land J3eforms Act must, therefore, be equated with 
market. Section 4 of the Act takes in· its swe.ep 
hats, bazars and melas. There can be no doubt that 
hats and melas are prima-facie somewhat distinct 
from bazars. A hat generally is congr-egation of 
buyers and sellers on specific days of the week . A 
'mela'. on . the other hand, is held . on special 
occas10ns 1n the year. They are usually associated 
with some religious festivals. For example rmelas 
are held on Mondays in the month of Srawan(July) 
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in the State of Bihar or on the occasion of Ura and 
so on . A 'bazar' on the other hand is a daily 
feature and is held day after day. ' 

7. I have equated bazar with market. The 
expression 'Bazar• is synonymous with 'Market' and 
is S? . .we: II . known that it has been adopted in 
Engl1sh D1ct1onary as well. The Chambers Dictionary 
1941 (Reprint) gives the meaning · f 'Bazar' as "an 
Estern market- place etc." Webster's New World 
Dictionary states it as "In oriental count :·!es as 
market or street of shops etc." The glossary 
prepared and published by Ministry of Law, 
Government of India on the recommendation of 
Official Law Languages Commission gives the 
meaning of . 'Baza( as "a market" . In Aiyer's Law 
Lexicon of British India a Bazar is ' market, a daily 
market, a market place as opposed to · a Bazar 
where a hat is held only · on certain days '.. In 
Shorter Oxford English Dictionary, a B.azar is an 
oriental market place or market usually consisting 
of ranges of shops or stalls; a ferry, fair for the 
sale of useful and ornamented articles and a 
'Market' ·is "the meeting together of Peopre for the 
Purchase and sale of provisions or live-stock , 
publicly exposed, at fixed. ti~e a~d plac.e, an open 
space or covered butldmg 1n wh1ch · cattle , 
provisions etc . are· exposed for sale; a market 
place market house; a place or seat of trade". In 
Webster's Seventh New Collegiate Dictionary 
'Market' is stated as follows; "(i) a, meeting together 
o.f people . for the purpose of trading by private 
purchase and sale and usu~lly not by auct1on; a 
public place where a market 1s held; a pl~c.~ where 
provisions are sold at wholesale or reta1n . There 
can , therefore, be no manner of doubt that Bazar is 
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synonymous with MQrket.' 
8. The . petitioners. in all th".: applications are 

exclusive owners of places where · merchants 
congregate or have .congregated for buying ·and 
selling . In the ' Patna Market, subject matter of 
CWJC No. 613 ·of 1968, there are rows and rows of 
shops and nothing but shops. There can, therefore, 
be no difficulty in holding that 'Patna Market' is a 
Bazzar. In fact, it is the most important marketing 
centre in this town of Patna. ·Similarly complex of 
shops of Bhaalpur which . is subject matter of CWJC 
No. 330 of 1968 is famous as 'Tilak Babu Hatia'. A 
Hatia is noth ing but a Bazzar. It is . another matter. 
that there is a restaurant too in that row of shops, 
but that does not and cannot conceal the essential 
character of the complex. The complex of shops 
which is subject matter of CWJC No. 387 of 1968 is 
known as 'Hassan Bazzar". It was . established by 
Late Hassan . Imam, Bar-at-Law in village Piro. The 
names themselves are suggestive of their essential 
character. The entire complex consists of 180 
shops, some of which are brick-built and some are 
Kacha . It is not the petitioners' case that the 
buildings are Golas. Undoubtedly, there is averment 
in paragraph 6 in CWJC No., 387 of 1968 that there 
is no incidence of any Hat or Bazzar on the lands 
or building . But there is no deflial by the petitioners 
that all tenements are shops. Similarly the complex 
at Arrah (subject matter of CWJC No. 45 ·of 1968) is 
famous as "Gudari Katra · Bazzar". The names in 
each case are rather suggestive of their essential 
character. All of them are famous as· Bazzar · or 
Market. In all of them the whole complex is row of · 
shops. Th.ere may be a tenement or two which may 
be an off1ce but· that does not alter the essential 
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character of the .complex. Buying and sellin·g 
operation is the main rather only operation. It is 
thus obvious that the complexes which the 
petitioners are claiming as buildings or Homesteads 
are nothing but Bazzars. It is not th.e case of any of · 
the petitioners t.hat buying and selling activity does 
not take place at the pl~ces described as Bazzar. I 
ha, therefore, no hesitation in . holding that the 
petitioners were owners of a market· which must be 
held to be equivalent to a Bazar. . 

· 9. Mr. K. D. Chatterji contended that a Bazzar 
is not just a place where buying and selling activity 
is carried on, but it is a place where besides buying 
and selling activity, toll is realised by the persons · 
holding the Bazzar. According to him, exaction or 
levy of some kind or the other by the persons 
holding the Bazzar is an essential feature of a 
Bazzar. It was submitted that it is no body's case 
that toll is levied from the dealer~. Therefore, it is 
not a Bazzar or Market. I regret, there is nothing to 
support the submission · or Mr. Chatterji that 
realisation of toll is an essential feature to 

· constitute Bazzar. Toll may or may not be realised, 
but if buyer and sellers congregate, the place must 
be held to be a market or Bazzar. The realisation of 
toll is nothing but the consideration for the right to 
sell at a place where buying and selling activity is 
carried on. That right may be granted on payment 
of toll, or in the form of rent. The rent may be per 
day, per week, or per month. I am, therefore, 
unable · to hold that just because toll is not · realised , 
.the complexes are not . Bazzars . In . order to 
constitute Bazzar all that 1s necessary 1s a place 
where buyers and sellers congregate to sell and 

. buy. It will .be difficult for me to accept that the 
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complexes are not Bazzars within the meaning of 
section 4(1)(a) of the Bihar Land R:;rorms Act. They 

. being Bazzars of a proprietor or ex-intermediary, 
they must be held to have vested consequent upon · 
issuance of the notification under section 3 of the 
Act. Counsel for the petitioners were at pains to 
snow that the complexes in question were not 

. Bazzars, but were merely buil.dings .consisting 
sometimes of pucca buildings and , therefore , they 
did not vest. I regret , I have considerable difficulty 
in accepting this submission. I have mentioned 
earlier, the .various meanings given to a 'Bazzar' in 
various dictionaries. According to those wel l known 
meanings the natur'e of the structure is entirely 
~rrelevant. In fact, the Shorter Oxford English 
Dictionary includes. ' covered buildings·· also within. 
the meaning of the expression 'Market' ; A big chain 
store may also be described as '.Market". The fact 
that the structures in the complexes in question are 
pucca structures cannot lead me to hold that they 
are not Bazzars. They are certainly Bazzars in my 
view. 

, 1 O; Counsel for. the petitioners wer~ at pa ins 
to . e~tablish . that the . complex·es are bui ldings and 
~urldmgs drd · .not .. ves.t co.nsequent upon the 
rssuance of the notrfrcatron under section 3 of the 
Act. I regret, upon the concluded finding that the 
complexes in question are Market or Bazzar the 
questi~n .of buildi~gs vest.ing or not vesting 'does 
n~t. arrse. Further, rf I may say so with respect,. it is 
drf~rc~lt for. me .to. accept that complexes · are mere 
burldmgs. Some one mrght. al·so descr ibe them not 
even as buildings but just bricks and still some 
others. as mere earth . That will not be right 
approach . It cannot be denied that these are 
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buildings .. But if there are rows and rows of shops 
and . noth1ng but shops and the only operation 
earned on there is of buying a·nd selling, ·they 

. cease to be mere buildings. The building becomes 
bazar. 'Just as a man has hands, feet, ears etc. But 
a . man is -not merely those limbs, but something 
different from those limbs. A man is a man not 
limbs alone. Similarly the buildings in question took 
the character of Bazzar. The entire submission 
advanced before us with great labour that buildings 
do not vest can be of no avail. They are not mere 
buildings. They are Bazzar (Market) . . . 

. 11 . On the basis of my concluded finding that 
the subject · matter of the writ applications are 
Bazzars, it would not have been necessary to 
consider other aspects of the matter streneously 
advanced before us, but out of difference to 
learned counsel, I must cover that pitch as well. Mr. 

· Balbhadra· Prasad Singh , learned counsel for the 
petitioners in CWJC No. 330 of 1968 contended that 
all that vest is the estate of the ·proprietor and 
nothing more. It was submitted that in terms of 
section 4(1 )(a) the . estate of tenure of the 
proprietor vests free from all incumbrances. ' Estate' 
IS defined as any land included · under one entry in · 
any of . the general registers ·of revenue-paying 

· lands and revenue-free lands·. Buildings · of the 
p'roprietor are not lands·. Therefore, they did not 
vest . . Section 4(1)(a) lays down that besides the 

.. estate or tenure of the proprietor buildings used 
primarily as office or cutchery for the collection of 
rent of such estate shall vest absolutely in the 
State. On the basis of this it was submitted that it 
is · only. building of one kind which. vests, i.e . 
buildings . used as cutchery for collect1on of rent . 
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Buildings which were homestea.ds of : the 
intermediary would be entitled to retain possession. 

·Section 7 also deals with r ight of ex- intermediary in 
regard to buildings of certain categories, but all the 
benefits conferred on the ex-intermediary will be · 
subject to the provisions of section 7 A of the Act. 
That section, therefore, g ives the under lying pattern 
that ·t:wildings apart from cutchery also vest in the 
State but in terms of that section the proprietor will 
be entitled to retain them as tenant. In terms of 
section 7 A nothing in sections 5,6 or 7 would be 
deemed to convey any right on the intermediary in 
respect of any land on Which at any time within on¢.; 
year prior · to the date of vesting of the estate the 
rntermediary was holding a hat or bazzar. As I have 
already held earlier, the complexes are . Bazzars. 
Sections 5 and 7 are, t-herefore , set at nought by 
section 7A . In my view, therefore, buildings of the 

. category mentioned in s.ections 5 .and 7 would also 
vest, but the proprietor : would be entitled to r etain 
possession thereof subject · to~ payment of mere 
rent, in some ca.ses , and without payment in some 
cases·. In my view, therefore , buildings of the 
proprietor also vested in the State of Bihar. 

12 . The . homesteads do vest, but the 
proprietor is permitted to retain them in his 
possession as lessee of the State. Cu'tchery, mills 
and galas ·also vest , but the proprietor is permitted 
by the Statute to retain their possession on 
payment of · rent . Jt is a process of lease-back to. 
the P.rop.rietor. For th~ present, tt is not necessary 
to co~s1der whether .hospitals, schools, cinemas 
and pnvate temples vested in the State of Bihar or 
not. The buildings with which we are .concerned do 
not fall in any of those categories .. 
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13. Learned counsel far · the petitioners also 
contended that the buildings now constitut ing Bazar 
were . homesteads at the time of vesting. The 
propnetors were , therefore, entitled to retain them 
m terms of section 5 of the Act . This point has 
relevan<?e only to Patna Market case . The proprietor 
has cla1med that the proprietor had his homestead 
on the lands on which Patna Market now exists . I 
have quoted earlier the definit ion of the expression 
'homestead' in section 2(j) of the Act. the 
expression ' homestead ' means a dwelling house 
either used by the proprietor or let out on rent. The 
dom inant idea is that it must be for the purpose o' 
dwell ing or be capable of being used as a dwell i n~ 
house and not for any other purpose in order to 
constitute · a building as homestead . A building 
which was used as dwelling house would be 

·homestead a.nd would include compound , orchard, · 
out-buildings etc. The Supreme Court case Kanpur 
Sugar Work·s·· Ltd. vs . State of Bihar and others (1) 
laid down clearly that not only the dwelling house is 
.homestead, but also the garage ;. the kitchen , clubs , 
dispensary, office ¥"building , godown, water tank, 
cattl.e-shed , way b"r l.dge waul.~ be .also a homestead. 
The decision of S. Sarwar All , J . 1n CWJC No. 16 of 
1973, decided on . the 5th May, 1975 is also 

.unacceptable. 1 shall not for a moment contend that 
i.n order to constitute homestead. the · 
ex-intermediary must have been residing personally 
in all · these buildings which may be. claimed as 
homestead . The requirement of law would be 
fulfilled i·f the building is of such a character that it 
may be used · for · residential purpose , no matter 
whether the proprietor resided in it all the year 

(1) (1970) AIR (SC) 1539. 
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round · or at intervals . A proprietor would thus be, . 
capable of .owning any number of buildings. They 
all may be termed as 'homestead'. But the essential 
characteristic of residential use must be existent in 
order to claim the benefit of section- 6 of the Act. 
The central idea of .the Statute . is brought o.ut 
explicitly by enactment of section 7 A : (quoted 
earlier) that if at any time within one ·year prior to · 
the vesting the building or · the homestead was 

· being used by th~ intermediary as hat or Bazzar, 
the intermediary would not be entitled to claim the 
benefit of section 5 or section 7 of the Act. In the 
instant applications, there is .no dispute · that fro in 
years prior to the date of vesting the Bazzars had 

·come mto existence and were in flourishing state. 
The buildings in question so far as CWJC Nos. 45, 
387 and 330 of 1968 are concerned, they had not 
been ·used as dwelling purpose at any- point of time. 
There can be no quest1on of their being claimed as 
homesteads. · · 

14. So · far . as Patna Mafket is concerned 
· (subject ·matter of CWJC No. 613 of 1968). the 

· Bazzar came_ into being much before ·1950. It was 
. established certainly years prior to issuance of the 

notification. It is · th·us obvious that within one year 
of the vesting none of them were · homestead. They 
were nothing but Bazars. · · 

' 15 . . Learned · counsel for the petitioners · 
submitted that in ter-ms"' of the explanation of 
.section 2(J) if a building or house has been used as 
a d~ellin.g house at any time before the ~ate 9f 
vestmg, 1t would constitute homestead . which the 
ex-proprietor would be entitled to retain in payment 
of rent. I regret, that is not the expanse of the 
Explanation. It is possible. to consider · situation 
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-wher,e,.._ a parcel of land was homestead but at the 
- "tim~ ,:qf v_esting· dwelling 'house. on those lands had 
crumbl.e.d · an.d were in disuse even those ·would 

~ .c~ .. ns~itute hqmestead· .. , The Explanation does not 
: r:ne_a.n. , tha.t -~yen .. _iJ hundr.ed years before. the vesting 

,~f the zam1ndan ·the· .land was homestead, and its 
·;C;hara,<?t~r . _has .changed, yet · it would. be taken · as 
.such).:Pl \ :1955_ ~hen .. tl':le notifications were issued. 
tT_b.e; p_r.op,e:rti_e·s, t~erefo're; which are. subject matter 
of these wnt applications were . not homestead on 
the date of vesting .. From ·· homestead it · had 
changed into a Bazzar. The ·petitioners were holding 

(8:a'ziE:Ii's ori the' lands in rquestion . in terms of secti'on 
\7 ~:,:: -tfierefore;·. the proprietors were not entitled to 

-ir'etain::possession.''' ;Section· 5 gives. clear indication 
that '3_''homesteads·. also vested: but ·iL-would be 

::q:e·em-e·d ) fo be' . settled · .back with ' the proprietor on 
term.·s:p :lt-· is ·noF -correct : :exposition - .of ._law that 
ho·mestead·-did ·not·v·esL· ·: > ... ) :: ·;; c::' · 

.! . ~ ~-:~_16~ :)? Le.a,r!'le_d ·: · · ~oun.sel :.- f?r· .. : t_he· · petition~rs 
;submitted t~·at ·1.t ·Is · nQt only res1dent1al house whtch 
~ .i( ; ci.o~_ere:~.' : py''"' the definition .. 0f homestead.J It a!so 
.. ih,c;l'u ·q!9s~ ·the .. e?<pres.sioq ·"tor_· the purp~se of. ·fetttng 
put_1

_ -~'?-: ' r:~·n~·; . .;; ,: tn ·- my,: view_,.- the dom1nan_t _Idea of 
r~sJ:C:;I .eN;e ' ·,c;:<ln_not be·_lpst s1~ht of. If a bUIId!ng was 

ru.·sed_~.Jqr th~ purpose ·of lett.mg out o_n rent, _1t _.would 
const1tute ·homestead:·only 1f the lett1ng out was for 

.fhe ·tre-sidential cpurpo's'e and not otherwise· .. Notl;ling 
' ha.~.: .beeo· bro.ught to ou'i notice. to indi<?ate that the 
.lease·s -:·were ~tor anything but for hold1ng shops. I 
.,ah:(po( 'go;ing irito' ~,h ·e question w~ether the->leases 
:wete' r'egistered bilateral leases m -terms of the 
:transfer of Property' Act or not, but certainly there 
_is nothing befo_re us to show that they ·· were for 
,residen-tial purposes. 
~:; .. :-.:. ... · ! ·. ' ~ . ; './·: - ~ . . ' 
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17. Lear"ned counsel for . the petiti'oners 
submitted that if the tenant of a building used H as 
a homestead, the use made by the tenant as a 
shop subsequently will not change the nature of. the 
buildi.ng and the proprietor would not be deprived 
of his right under section 5 of the Act. In my view, 
in every letting out the dwelling purpose will have 
to be existent, if· the provisions of section ·2(j) have 

· to be given a meaning. It must ·be as letting out for 
residential purpose. ' . · · 

. 18. CWJC No. 387 -of 1968: ' -~ 
In · this application a special· at·g\Jment 

advanced at the Bar on behalf of the petitio.r.er was 
that the proprietor build Golas. No such claim has 
been ma·de m the writ application. I am, therefore, 
unable to hold · that :Hasan Bazzar' (s a Go Ia which 
the proprietor may retain in terms of section 7 of 
the Act. No such claim having been putforth in the 
writ · application, I am unable to consi·der the 
submiss1on seriously. I would, ·however, leave this 
matter open for the authorities to decide whether. 
'Hassan Bazzar' is a Gola or not, if such a claim is 
made before the Revenue authorities. It was further. 
submitted that the proprietor· had built Golas and 

·shops on some lands obtained from Raiyats by 
exchan·ge. The sho.ps being on ralyatl lands, they 
would not vest. I regret, · there Is no substance lrr 
tl:lis submission as well. When the pr.oprletor 
exchanged these lands with the lands of a ralyatl a 
merger of interest took place and the possession of 
the ex- proprietor became qua-proprietor and not 
as a ralyat. ·In my view, there Is no merit In this 
contention as well. · 

· 19 . My eoncluslons, therefore,·· ·are .that - the 
shops covered · by the various writ applications 
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constituted · Bazzars. They were not mere buildings . . 
They were not homestead. At no point of time were 
they homestead. So far. as Patna Market is 
concerned , it may have been homestead earlier but 
it lost its character of · a homestead when Bazzar 
was set up after demolishing the homes. 1 am, 
therefore, constrained to hold that the Bazzars 
o.overed bY. the four writ applications vested in the 
Sta~~ of . Bihar conseque~t upon the issuance of the 
not1f1cat1on under sect1on 3 of the Bihar Land 
Reforms Act. 
·.. · 20. Before parting with the -judgment it must 
be made clear that the · present application CWJC 

. 613 of 1968· in respect of Patna Market is directed 
against a notice calling upon the petitioner to 
surrender possession of Patna Market. The State 
claims vesting in it only of Patna Market. There is 
another bazar adjacent to it and which falls within 
the compound of the ex-proprietor Mr. Haider Imam. 
This is · popularly known as Meena Bazar. The 
notification under section 3 of the Bihar · Land 
Reforms Act will result in vesting of Patna Market 

· only not Meena Bazar. This Meena Bazar was 
established much after the vesting of the 
zamlndaries in · the State of Bihar. Learned 

·Additional Advocate General frankly conceded that 
Meena Bazar cannot vest and has not vested in 
State of Bihar. We, therefore, categorically lay down 

· that although P·atna Market has vested 1n State of 
Bihar, Meena Bazar has not vested. . . . · 

21 . For the reasons, stated above, I find no 
merit In any of the applications. They are dismissed 
accordingly. But In the special circumstances of. the 
case, tpera shall be nc order as to costs . -

· 22. Mr. Lal Narayan Sinha ccncedod that It 
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wouJ'd:. not.· ·fairj: for:; the· Stare to '' .. claim ::me,sne:;pJ:Ofit 
for ·the Bazars : Jill ' ;·q l:JBS.tion ; :fr:om1 ' n 955 till! 'th·i,s~ -day. 
He · :·assured ; :·us ;:that 1,---; he :::) :Will .hadv·ise·:..::Jthe ,v ·State 

··Government:' not ntni claim ·:mesn.e~;;prof i_t.s.~ = ~We. i:bope 
'the .statef ·Goverhment will honour; ::the-. advice .:, :J!· ~~ .. 

· ·· .. s ·.K.'Jha ,:·J; _ pc, ;r~ c:!iorn tJiJ l 9 HB q !.i L" f' agree. 
:... ' . . ! • . ~ ' ~ . I ~) :-: • 0 T b H fl i .s ·: i ::: -~: 0 ~J . ~ 1 :.) : ~ . . : 

!.S.' ~.ph_o.u.?:~. LJ~q rq~.:·:.;. : 1i'"N .1,;c: , .. c·, ~ ~. '/ l~ :;; .di ~Q;~~e · 
'- 8 .Q,,, ':!2: ; ·.? ,i: .~~ c: '-~ u n~ :-1 t: j:~~PP~I .. rga.t,l,<?: r;l . AI .§n:'J~s,~.d. 
\ J.., r; , ~-1 ~lr~! . ~o . 2.. :-~l:iJJS2 1sbnu !l(;fJ k~'Jd i;~jn 
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d€ftention :• ;c·J.e:arlyv: mentione·d. ~; that writ- petitioner 
cortnectednwith >smuggling.- activities · and .. was not 
tr;i'ce.-ab'/e ....:.;subs·tanlive.- cas.e:·or ord.er ·of.. detention-

.·detaining authority beshjudge ·~ section 5A- ambit 
Of.c;-:- -validi ty:i;:.•O(;ri:dete.l)ti_o(l. , -.wher.e some . grounds 
non-e.:~}stent-:9 fi'- ,i,rreleva_nt·;- feg(ility :of detention to 

· b e~ .. -~ s·on:..s.-id~r,ec:( : pn-j : the-c.d~ te_. E of, :hearjng-_ of~ writ 
pe_tl,t/Of1~(t,!O nc;;;nsJs 'i erir ! · : j. ~pp ; r r. -: r'·, ···.:: ·. 

n .. , o ·-rhel 'groundS''' oi dete.nfion ·c learly ·mentions -that 
the :: wr.it~r p'eHtiofie:r •was.,·co.nnected with · smuggling 

. activiti'e·s"(and.' ; inspi.te :ot:cbest. efforts could .. not be 
traced and in order to prevent such smuggling the 

.. , .. . .... .-: .... ' · ..... .. " 

* jpri r'ni r_~ ! '1-fr,i~ -~ Juris~i~-~~~q~: case: -~o.- 138 , ?f _1984, _In t'he 
.-.matter of ~.an 1 .appllcaJro.~ . under ~rJrple.s_ 226 ~nd 227 of the 
· c ·onstitutior/ ot lndfa.'-- .. · · · · · .. · · · · - · ·· ·-
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detention order was passed which is quite in 
consonance with the provisions of section 3(1) of 
the Conservation of Foreign Exchange and 
Prevention of Smuggling _Activities Act, 1974, 

. hereinafter called the Act. . 
The question whether a substantive . case will 

serve the purpose or an order of detention will be 
necessary is within the d.omain of · detaining 
authority who is the best judge for the same. 

The broad features relating to . the ·acts 
connected with smuggling have · been given in the 
grounds and the High Court cannot sit on appeal to 
scrutinise the same and come to a different 
conclusion . 

Held, that, even if some grounds are 
non-existent or irrelevant that will not invalidate the 

· order of tetention in view of section 5A of the Act;· 
· according to wbich if. there . are two or . ·more 
grounds then such ori:ler· shall not be invalid or 
inoperative because some of the grounds are 
vague, non-existent, not relevant, ·not connected or 
proximately connected with such person or invalid 
for any other reason whatsoever. 

Where the writ-petitioner · challenged his · 
· detention from -23.6.1984 to 29 .6. 1984 as it was in 
violation of sec,tion 8 (C) of the Act as he was 
arrested on 23.6.1984, but the detention order was 
served on him on 30.6 . 1984 and eleven weeks from 
the date of his ·arrest' expired on 8 .9.1984 and the 
opinion of the Advisory Board was not given by 
then; . . ... ' 

Held, · that, in such· cases the court has to 
consider the legality of detention .on the date of 
hearing and no writ can be· issued if detention on 
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that date is lawful. 
Talib Hus·sain v. State oi Jammu and Kashmir 

f (1)-followed. . 
· Application under Articles 226 and 227 of the 

- Constitution. · . 
· The facts of the case material to this report 

·are set out in the judgment of P.S.Sahay, J. 
· M/s. Basudeva Prasad, Janardan Singh and 

Shanker Dayal Singh for the Petitioner. 
M/s Karun~ Nidhan Keshava, G.P.IV & 

Maheshwar Dhar Dwivedi, J..C. to G.P. IV tor the 
Sta~e. · 

Mr. Mahendra Prasad Pandey tor the 
· Respondent No. 3_ and 4. 

. · P.S. Sahay, J. The petitioner initially had 
challenged his arrest -and remand by the order of 
the Chief Judicial Magistrate, Patna; and _ the · 
direction to send him to Delhi for production before 
the Delhi Administration, but the petitioner now 
challenges his detention under the Conservation of 
Foreign Exchange and Prevention of Smuggling 

!\Activities Act, 1974 (hereinafter to be ~referred as 
' COFEPOSA) . . · . -
l 2. In order to decide the controvers~ in this 
:case it . will be neces-sary. to refer to certa1n facts . 
1The petitioner arrived at Patna Airport from 
Kathmandu by Indian Air Lines fl ight No . IC 246 on 
23.6 .1984 and he was apprehended by the 
Superintendent of . Customs, Patna Airport, who is 
respondent no. 3 in th·is case. Th~n he learnt that 
he was wanted in con·nection with a detention -order 
issued on 4.1.1980 by the Delhi Administration. The 

(1) (1971) AIR (SC) 62. 



~ · .. . 
petitioner was producec;i before the;' =Ch''ief~ JiJdici;!rFl 
Magistrate, 1 ·Patria; -'"and.c ap'plication . i·wasr-'- fi.led'; for 

·remanding the petitioner for interrogation; a :..Gopy.Jbf.t· 
the .· ·pe.tition ·has :been~: . :filed ·:.a.s .--- .. Anne>ctU\Et~J :\ In 
pursuance . of · the application the · Chie~·, c-~ .l.J_ ,d j ~iab: 
M agi_s!rate; , .- Patn~l : ·· orqer~q · : .th.e,. : Retit,_q.n .~r. c:N~·:· be 
d etamed at : ~ach1vaiCiYCi _Po!"!c.e 1,$~~t 1 o.n py:, ~J\5 .. . or,qer, .. 

. dated 24.6.198.4; . ~ copy of th·e,..s·a·me ·h·as ·beLe'l') ·tiled' · 
as .. Annexure-2 ~ '· The·.-"learned--- \ Ma'g'isfrat~· ! :'haa ' \-_~I so 
directed that th~::·:se· ni6'r ; s.uperintenaen'tr>'of'-'PO'Ii·c·Ef·/· 
Patna~ 'vlill ':make ·:rie-cess,ary ·'a 'N;angemen·t:si\for eta-king 
the ."petition·er ' to:~ oe·thk tb be .')produced Cbefor.e. ~~ th'e:ir 
Collector of ·Customs, Central. Revenue Buildi.ng:;i1. 
New . pel hi:· The· ~petition.er"·-:m.oved ;.o.t.t:l;i~ -J~o~;_rt aJJ;~. by 
order dated 27. 6. 1 ~~4 .an order !'W:Ci;St:PCi$.Se,d. ·~.t>;y~ (~~)§~ : 
Co l.J ~t t~c;t;; t .h .~ pet1~.10.n e~1 s ,h~l;l ~<?,t b,E(~ rit~J.<en ,.._. (iiway 
outs!de:: .. the2r·;JUUSd:ICt.1pn ;. ~ of r, ,!h\~::-: :Y.:~~J,~-: . 50~~r Jh~ rl 
appl1c_at1on. , was .- ,kept "--P~r 9.~ng ~1! A : ,cqum~r .~H,~~av!t' 

. was , tried .- try :1th.e, ! Pu.~Jorrs, .. ~-P~ p~ r~m e~,tt ~,(n c.'f't:t.· r;9:9J-'~~ r 
was.', st_a!ecj_., thc;1!t .~he. J P.!3.t't'R .n.er"? ~ w,~,s .. rJfl.~yo!Y:~-~c-: rr:1, t 
s.m~ggi,I;Q9 .of., w,a;tch.e:S W.cpnn r.UJU:l~~ r:.~~r~.y) l_?.cc,~;1 ~fHj rl 
fifty , t.ho,us.c;i~d;,;,an.d. : he·:·,~wa.~ t,h~,. bJ~IrL .J:>e.h ,m·qH tb, ~. 
sam~ :Jor!. bnng! ~ g ,_-,the m1 Jr.o.r;n ~, ,t;i.o ~:9 ~:o n·g·::~a,:r d? ,qf'h:e r,? 
forergn places.· It · has· · further. been·· ' stat~p -')}~.a~,.'~): 
case was ,registerE)d __ uqqer the Cus.toms Acf rand' t he . 
peti~io~~r. >.'~·w~s- :'.dir~c_t'e 'd. e tb?.~' ?.ppeaY.:JI?. ge1.ore · .~ th~ _ 
authOritieS - but he eVatied ! and ca :'nbtice ·-teChni·ca'llyB 
known ·' . as··· : H~d .. :::. Ale·r~ · '.Noti.c'ev:·; \vas· 1 7~ 'i 'ssUe'i:H o'ri~ 
26. 1 o. 1979'! to·.•'· all · ,_!conceFn'ed .-'. tliat ·-' ;he yc~ nch.ild :1.16ed 

I arrest~d ,"\.Y~,enever: .'~e-,; r~ •fo~-ry~·: 'a ,:~'o,py~:·.af-~ rh.e~~~91.it~~.c 
· has . been .fLied .anp marked· asdArin'exurel~1.uA~)slml'l'arJ 

n otificatjdry, :Was_. iss u e.d· ' i n,.'th e"' ' G"afette dWeC'ti·n'~f him 8 

to . appei:fr'.' 'U.rrder sedior{·?i(iJ(o)n.iO:f fha·:·'dO'FEP'OSA3 

Act.-:--vh i ch ~ri~ : ~:An'n.exu.re_:·a 2.t 6.'~~S.p:lt"~ ·~p_f __ r_~_!LJ:hj~§~~Jll~~ 
pet1t1oner . drd not . appear and -'al •fresh'I ::Hed8 :AI:eft ·. 



Nc{i[i:ie iW~s . ;,i55t:iecf '1 which ~ ·,rs. ~ 1 Annexure-a ·::. T.h·e·-· .. 
rel-$',~i~nt . pp.'rti'on-;m'ay· be' usehflly'1 quote:d: .-:i -_ ,~,.: f.,.~· ... ,,: •: 

l i .!:_, (_J U : · 
11 

·t r,.~ ;. ·~i.:: . '~ , , ·; ; r . ~ .· · . r:..·') -:-- , , : ;., 1 _ •• , •• 

. n-.~:-1 r.J ;= ·:: 1 W_n.~n ;, ar:r~~~~d ;, ·-:~~ ;5 hpu'ld· ~e. ; :es·co'rted ·; 
. :: c t<?; , .fl;i;e ·:peares,t. Po).':<?~ ·;S t.~f,J.O n _tar.J l} s",d et_entl,o f1< ~ 

1eb l:l,!)q,~r: ,;-'J GPf)e,R9~~ ; : P. ~9t, .'-, 1.974!c .. -. ~Y . , ·.Polrce .. · , 
c-b rA\J,t~pr:J~!~S-;:~f:l .O rf\~ult~.neous!Y ~ Shrr ,Sor:n.nc_H.h ;r 
c 1 . ~~1; 0 £?. .¥8 Gc?Jf.E:lctpr,. of ..pust,o,~s •.. , c~,.ntr_91 · E.><~rse . : ; 
lB riCq~~q~qr~t~.~N,_~rf: l?.elhJ ,.sho _uld.~be ·W!O{ ffie.d. OI'J ;, 

. p n i :T~I. ~RhonJ~~t ·r,f-19,- r:· ~7:~36~~ .:.. :\Qfft_c.e). -. ," Jh~ 'i 
13\ (p r r~S7~.P! aM~:. ~ M~a:d q ~ art~.rJ5 .' :; s t:oU} q , ~ :~l.sq "',',be; ~ .. 
ni Hl!Rrm :~·9o q} ·tJ?Heif,~~M}ts i<Pro:.?.f!'.<?!b:) ~~~ r· Pu:~;:, 
bn fPq\-H:-:,5:~11 ii? t)f: ~) e b s ~ '') '.' ' ·,] :) r:.c G-c:: ·: :~ X .'::"C; t 

· · ;.ri e.B3.:.;.:, lt i l~:.: d·urt:h~.r, sJfited hthat, .:; th&, :-. petitLorye-r~;: 
altgMteddnoro r Kattnnand,u::.' and~ =::ca113~ · j ~P the· -counter- _.; 
of the customs· ·department and he dlsciOsed; . . h~s ~. 
name:) ~r;n~;! t::,~~ ~PfJ.ie:~r:, 9Jl · q~tY, , Qr.,e~.., SU?PjCious ' 'an'd ,, 

. on~ ; :9f?~¢'}tf:Hh v~r;r,pu,~ :~!.nd,s~·pf~:. for~t,g·n;, gpod~ -, ,v.:orth 
~s~ i r~i3~9/- c e!.RD9~; [f.nH. . :t!ltyr natt£>pal: ~.nv.mg · · ''9~.~ce, 
ttc~~~~ c ~!Fe::- ~~ i ~ .~r¥h c q~~Rv:~r_13i:h ~o.d~ :: ',hv~e:n~on~ .~. ~was 
pr~p~rei~r, l:~b'~:· fl!fm;EfTs : ~tated ~ m.~t '"the R~!tt1.on~r 
made a · voluntary . statements acc.~pttng,~;.:: hts 
in\:'.9JX.r. n:I~Qt0,"' in,.., c.Jhce :· · _S.f;TllJ.~ri)l.i nQ !o ,., a, .. ,<;o"px":: C?! ;_,the .­
sta-tem'e'nts· "'have· been . - -f~l-ed · ::~ ·and · ! .mark.ea ., 1 as 
~dh~~ur~~,R~~a1a.)' q1;~;'Ff;1~~ ~sup'pl~-~ :e.~~.af'f;,'~ff .id'avit ;' 
ftled on b'e'half'Cd~ - the '-'D·epartment- --tP has -- further t­
·b eierf'il ! :state'd'~ ~tha~t.s the> ::'rpretiti on~e rc had: cvielate.d ~> the· 
provisrdn;s c>'f:Jthe.: Cl:istom.s Act <a .rid;; ne was li'able : tor,: 1 

. p rc!fSrere:(jfi'O·I!I e rtd e r; s s~"Ot ron .~ 1 0 4 :o:!\''. thEY-'' Ac.t•.s ~T,h e s 
p r a9.ers 'ill C:fdeG·Be·t~:re i '-th'e 7.:Chl ~!.c:~ ·~ ·~.'9tal ~ Magrst~ at~ .;: .., 
p a:tn a :7 n ~i0(. 1 9 csen<i:fm·g~ w th'e: . pettt 10 n e! btD' (:; ;:0 e:l h.t: () tn.: ' 

· putS'l!J:Si:lce f0f1 t.he i e Red:;;=• Af:ert c:lNotice' ~h'as·.' e been: · 
jus-..rtfli ed) l .B it> nLh'as~s be~e:-IP .·f·l:Uth er·." 2state:d. o rm ;::;theJ; 
fo~'kC!rd'Lt:l'o cnlo:te , r.h~a_t ... ?~e ~.to . ;t~:a~G,v.er~en:c~.l lt .::was left · 
out b tth at ~ st h'eO p etl.t ron:e rJ 'h ad:J u a I so1 i<v:ro.l at ed->_ o the:; 
provisfO!r:t:S '{iof rithe •·.,C~tC:HT:!S ACV (~m;d~ ano:t=h'er l patitio:n : 
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was filed; copies thereof have been filed and 
marked as· An.nexure-E and E1. Thf> petitioner was 
served with · a detention order passed by the Delhi 
Administration on 30.6.1984 al')d this fact has been 
admitted in the suppleme.ntary affidavit filed on 
behalf of the petitioner and · Annexure-3 is the order . 
of .detention and along with the same the grounds ­
and the list of documents were also supplied to 
him. In the counter affidavit it has been denied that 

. the petitioner was connected with the smuggling 
rather he had been staying in Phillipine since 1978 
and · the confessional statements is containe.d in .,. 
Annexure-D and D 1, were a de. under threat and 
coercion . Therefore,· a prayer was made · to quash 
the detention order and paragraph 10 runs . as 
follows: · • . ·. . 

. "That in reply to the statements made in · 
paragraphs 14, , 15 and 16, I say and submit 
that in the facts and circumstances / of this 
case this Hon'ble Court has got jurisdiction to 
quash the illegal ·detention order of the 
petitioner." · 

The fact that the petitioner had been abscon.d ing 
and evading has been denied and no action was 
taken ·under section 7 of the COFEPOSA .Act . . 

I 4. In another swpplementary affidavit filed on 
behalf of the petition·er, it is stated · that a 
representation was ···· filed and · as . the petitioner 
wanted to appear before the · advisory Board we, by 
our or.der dated 2~.8.1984, allowed the petitioner to 
be taken to Delhi to appear before the advisory 
Board and to be sent back again at Patna after the · 
work was over. According to . the affidavit. · the 
petitioner appeared before the Board on 24.8.1984 
and point has also been raised, .. which . would be 
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discussed later, that the recommendation of the 
Board has not been communicated though eleven 
weeks had expired from the date of his detention .. It 
may also be mentioned that the Delhi Administration 
was added· as respondent no. 4 and affidavit . was 
also filed on behalf of the Delhi Administration in 
wh.ich the apprehension of the petitioner was 
justifie·d in pursuance of the Red Alert Notices and 
his failure to appear before the Customs 
Authorities. The fact that the petiti-oner was in 
Phillipine for a continuous period of four years was 
denied and in support. of that the Passport and 
confessional statement of the petitioner has been 
relied upon . It ·has further been stated that the 
petitioner was evading and, therefore, the .order of 
detention could not be served upon him. It has 
further been stated 'that all the formalities were 
complied with and the order of detention of the 
petitioner was justified. Replies to the counter 
affidavit on behalf of the Customs Department and 
the Delhi Administrati-on have also been filed which 
,will be discus_sed at proper place . . 

5. Mr. Basudeva Prasad, learned counsel 
! appearin·g on behalf of the petitioner, has raised a 
number of contentions which I shall deal with 
separately and I may also m~ntion t~at other points 

~ were also raised in the pe~it1on but have not been 
'pressed. Originally the pr.ayer for remand of the 
petitioner by the qtrstoms Departmen! was made in 
view of the detent1on order but now 1n the counter 
affidavit it has been stated that the petitioner had 
committed offences under the Customs Act wh ich 

' was left due to some mistake and, thereafter, 
another petition wa.s filed be~o~e the ~hief ~udicial 
Magistrate. Now, 1n my opm1on, th1s po1nt has 
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; From-J:tiis :: interrogation. many -things ·came t-o ... light 
_;and, also-···the .. _comp_l .icity·, ~f ·. t-b_e .- petitioner-, -.,The 
Custom .Authorrtres :,tned .therr .·level -best to e.xamine 

- .~the ·,,ipetitioner:-·•.'-but · .... he,,. could :'.- not ; be . traced. 
;Tt'ler·eafter,; .a·: · ·.Red :' Alert-: Notice :was - issued . on 
J26. 1 Q,,J 97.9 ;-, :which·~- is~ ·Annexure-A, and . ulti_mately 
deten.tron·. order .... was~. rssu.ed ··on 4.1 . 1980 . .. Learned 
counsel for the petitioner . subrnitt~d that--there has 

J aiS.(); ;~ be.e~ G .a :.del~y .. i[l . passing . . the order and, 
.therefore, we .. directed ·. the cou·ns·eL .for the Delhi 

·; Adrij;ni~rtatr9~:_Jo:. produce the orginal recor,iJs and it 
was .- acJuaii-Y.- . pr.oduc.ed . before us . and we have 

:, p,ew·s~d". ··:,_H:te· :_ .. s·am_fl. · ";The' enquiry ' "started in 
~; Sept~fmber5".;,-~19_79 :·~· and the( , last'. ' statement was 
. recqrded :·. 'Or;t'_ , 26..1 o: 1979. --The·reafter. proposal for 
·.detentio'n' 'was .: made-. oii ::- 19.11.197'9 which was 
~ ~c;o.nsi~_ered. j · b~ J ,_ Hie .. ' s,c:reen.ing .. Committee on 
. . 21 •.. 1,1.,1979.: .. Meet!ng was .. held on .4 .12. 1.979 .· and 
.;mrnute~- w·e·re: p·rep·ared on 10.1_2_ .. 1979. The· proposal 
-. was:> ·se~_t --:· :· -- ~0 b : · the ··~ H_qnie -- ~ - Department, _ Delhi 
)Adm rnist-ratron ~· .on ... . 13.12.1979. anrl. gr.ounds were 

: '¢)i:e.pared .. and·: ~se.nt · __ 'to th·e . _Law ·.o.epartment on 
;;_ 19 . 12·.'1'97:9. ·:·'The . . Law Dep~rtment .sent ~ it to · the 
;:: Hom=e. '-D~parfmerit.which . was .. ultim-areJy . approved 
jj'~'n¢F r'et~r.ned. _ to .the ~Law_ Department -~on, 22_.'12.1979. 
,~)t ... was: _,,plac,ed : --;b~fore .- ;the . .Hq_me,. Sec;:retary on 
. c26 . .1'2.:197:9 .. and ."ul,ttmately.1 p_efor,e . the Lt .. ·Governor, 
;-,\vhh · · -~ ·p,p'r§v,e_~- · ~ 9n. - . :2'9. 1,?,--19~9; _ .~n.d . t~e . .order _, of 
... aet-e.ntron ; w~s .. ... ,.pa_ssed : Ol). · .. A .. 1 :.1980 . .. From the 
;_: ~f(jies'aicf fa;C_~s ,) ' an:· S8;~rs_fred · :t~at~here ._ has b_een 
,::·:~o- del_ay·_ and:_rather the_ j\ut.horr~r~s . h,a~e ·acted rna 
r-i ':otigi_larn .-; manner: . No. doubt, ._the. 9ete_ry:tr.on order· of_ 

1980 ·was ·served upon the petrtroner ·on· 1984 but 
- the··· iietitiorier · hTmsert .. was ·~ ·not-?1 --a.vailable --in this · 

couritry and according to his own ._,affjdavit he was . 
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living in Phillipine. Therefore, he himself was 
responsible for the same and no grievance · can be 
made regarding this as held in the case of 
Bhawarlal Ganeshmalji vs . . The State of Tamil Nadu 
and another (1). Regarding proximity, I am tempted 
to quote the decision of the Supreme. Court in the 
case of Gora v. State of West Bengal (2) where it 
has been held as .~allows: 

. "Thest of proximity is not a rigid or 
mechanical,... test to be blindly applied by 
merely counting the number of months 
between the offending acts and the order of 
detenction. It is a subsidiary test evolved by 
the court for the purpose of determining the 
main question whether the . past activities of 

·the detenu is such that from it a reasonable 
, prognosis can be made ·as · to the future 
conduct of the detenu and its utility, therefore, 
lies . only in so far as· it subserves that purpose 
and it cannot be allowed to dominate · or 
drown it. The prejudicial act of .the detenu · 
may In a given case be of such a character as 
to suggest tha\ H is a part of an organ I sed 
operation · of a complex of agencies 
collaborating to clandestinely and secretly 
carry on such activities · and ln such a case 
the detaining·· authority may ·reasonably feel 
satisfied that the preJudicial act of the · detenu . 
which has come to llght cannot be a solitary' 
or Isolated act,. but must be part of a course · 
of cond.uct of such or ·similar activities 
clandestinely or secretly carried · on .bY the 

(1) (1979) AIR (SO) !141 
(2) (1976) AIR (60) 473 . 
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detenu and it. is, therefore, necessary to 
detain him with a view to preventing him from 1 

indulging in such activities in the future .1
' 

8. Learned counsel appearing on behalf of the 
State has relied on the decision in the case of 
Ashok Narain vrs. Union of India (1) and one 
un-reported judgment of this Court in the case of 
Kewal Krishna vrs. Union of India · (2) and in all 
these case it has been held that each case has to 
be decid.ed on its own merits and no hard and fast 
rule can be applied- regarding time . Mr. Prasad has, 
then, .urged that the proceeding under the Customs 
Act had already been initiated and, therefore, it was 
not necessary to pass an order of detention·. He 
has also · submitted. ·that a fresh application of mind 
was necessary in order to show that the authorities 
were aware of the fact that the petitioner was also 
wanted in a case under the Customs Act. This 

. submission is also devoid of any substance . . The 
grounds of detenti.on clearly mentions th.at the 
petitioner was connecte~ with smuggling · activities 
and in spite of best efforts could not be traced and 
in order to prevent such smugQiing the detention 

· order was passed which is quite rn consonance witn 
the provisions of section 3(1) of the Act. It is not a · 
case where the detenu was in jail and then the 
order was .passed and · the case . of Merugu 
Satyanarayana vrs. State of Andhra Pradesh (3) has, 
therefore no application to 'the facts of the instant 
case. The question wheth.er a substantive case will 

(1) (1962 Un-reported Judgment cases 464) 
(2) c'r. WJC No. 302 of 1983 decided on 

16.12.1963 - .. 
(3) (1902) AIR (SO) 1643. 
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ser.vE!·Jh.e, · l'>~q~o.s~, ·iO.·~l J<in cord,e.r glt i;'det.entlip:n w(ll be 
n e cess a r.y ~! n l;~.1 ~) ·,VY,Itr 1 n ~ .. ~3tti e,, r~ q,r;n ?\Il l r ~f,.; ,. p etam In g 
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· (2) (1979) AIR ·(SCJ f.925 " 
. (3) (1974) AIR''(SC)1 2353· 

(4) (1981) 1 Cr.LJ 594. 
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placed in the cases of Haji Ibrahim vrs . State of 
Madhya Pradesh (1) and G.S.Sharma vrs . Union of 
India (2) . 

. 9 . After' going through the aforesaid decisfon 
and after hearing the learned counsel for the 
parties, in ·my opinion, the contentions raised on 

. behalf of the respondents have to be accepted. The 
broad features relating to the acts connected with 
smuggling have been given in the· grounds and this 
Court cannot sit on appeal to scrutinise the same 
and come to a different conclusion . In some cases 

· there . may not be positive m·aterial of smuggling but 
abeting such offence will also be sufficient to form 
an opinion as held in the case of Narendra vrs. B .B. 
Gujral (3). Moreover, even if some. grounds' are 

.. non-existent or irrelevant that will nof invalidate the 
order of detention in view of section . SA of the Act; 
according to which if there are two or more. 
grounds then such o.rder shall not be invalid or 
inoperative because some of the grounds are 
vague, non-existent, not relevant, not connected or. 
not proximately connected with such person or 
invalid for any other reason whatsoever. There is no 
substance in this contention of the learned counsel. 

, 1 0 ~ Lastly, it has been submitted that there 
has been a clear violation of section 8(c) of the Act. 

· and on that groung alone the detention should be 
quashed. Every case of detention has to be placed 
before the Advisory Board and under section 8 (b) it 
is · ~ncumbent upon the. Government t~ place the 
same within five weeks from the detent1on and the 

(1) (1975) Cr. L.J. 1498 · 
{2) 81 C.W.N. 605 
(3) (1979) AlA (SC) 420.: 
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Advisory Board has to give its opinion, whether or 
not there is sufficient cause of detention, ·within 
eleven weeks from the · date of detention under 
section 8(c) of the Act. According to the learned 
counsel, the petitioner was arrested on 23.6.1984 

· and eleven weeks will expire on 8 .9.1984 and, 
admittedly, the - opinion of the Advisory Board was 
not given and this fact was accepted by the learned 
counsel appearing for the Delhi Administration:· 
Learned counsel -appearing for the respondents 
has, on the other hand, submitted that time will run 
not from 23 .6.1984, when he was arrested at Patna 
Airport, but · from 30.6.1984. In this connection · 
reliance has been placed in the case of Nishikant 
vrs. State of West Bengal (1) . in which it has been · 
clearly held that time of detention will run from the · 
time the detenu is arrested under the Order. No 
doubt, the petitioner was arrested. on 23.6 .1984 . and 
Annexure-1 also mentions the fact. that he has been 
arrested in connection with the order of detention · 
issued by the Delhi Administration but, admittedly, 
the order of detention was served on 30.6 .1984 
when he was lodged in Patna Jail. His detention. in · 
Patna Jail from 23.6.1984 to 29.6.1.984 may or may 
not be valid but that will not give an effective relief 
to the petitioner unless the det·ention . order is held 
to be· bad. Moreover, in such cases the Court has 
to consider the legality of detention on the date of 
hearing and no writ can be issued if detention on 
that date is lawful as held in the case of Tallb 

· Hussain vrs. State of Jammu and Kas.hmlr (2). 
- - 11. Thus, all the contentions raised on behalf 

of the petitioner fails and I find that there is no 
(1) (1972) AIR (SC) .1497 
(~) (1971) AI_R (SC) 62. 
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merit in this application .. and it is, accordingly, 
dismissed. The interim order passed by this Court 
that the petitioner shall not be taken · away outside 
the jurisdiction of this Court also stands vacated. . . 

Syed Haider Shaukat Abidi,J. I agree. 
, R.D. · Appticati'on dismis?ed. 
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CIVIL WRIT JURISDICTION 

1984/Decembe·r, 10 . 

. Befo . .re Birendra Prasa .. d Sinha, J. 

Thakur Girja Nandan Singh.* 

v. 

The State of Bihar & ors. 

Privileged Persons Homestead Tenancy Act, 
194 7 (Bihar Act No. IV of 1948) ·as amended by 
Privileged Persons . Homestead Tenancy 
(Amendment) Act, 1952 (Bihar Act No. XXIII of 1952) 
section 5(1)- provisions of- whether applicable to 
persons ejected · after 7. 12.1952 and filing 
applications for restoration of possession in 1974. 

Where applications for restoration of 
possession over . the homestead were filed by the 
respondent 5 in each ot the applications claiming , 
themselves to be privileged tenants, sometimes in · 
the year 1974; 

Held, that, it . is manifest that section 5(1) ·of 
the Privileged Persons Homestead Tenancy Act; 
194 7 as amended by Privileged Persons Homestead · 
Tenancy (Amendment) Act, 1952, hereinafter called 
the Act, shall be applicable only in a case where a 
privileged tenant has been ejected by his landlord 

* Civil Wri.t Jurisdiction Case Nos. 1345, 1346; 1347,1369 and 
1387 of 1980:1 In the r:natter of applications under Articles 
226 and 227 of the Constitution of India. · 
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from homestead or any part thereof within one year 
before the date of the commencement of the Act 
Section 5(1) of the Act was amended by Bihar Act 
no . 23 of 1952, · which . came into force on 7th 
December, 1952. lt. is ~ot contemplated by the Act , 
that any such_ appllcat1on under section 5(1) of the 
Act shall be flied even if a person was ejected after 
7th December, 1952. 

. Held, therefore, th~t the applications were not 
ma1ntain·able . 
. Applications under Articles 226 and 227 · of the 

Constitution. · · 
. The facts of the case material to th is report 

are set out in the judgment of Birendra Prasad 
Sinha, J. . . 

· M/s . Man gal Prasad Mishra and Bhupendra 
Narain Yadav for the Petitioners in all the cases . 
' Mr. O.K. Jha, Government Advocate with Mr. 

Nirmal Kumar -(in CWJC 1345/80) with Mr. Subhash 
Kumar Verma (in CWJC 1346/80) with Mr. 
R.K.Ranjan (in ·CWJC 1347/80) & •1387/80) and with 
Mr. S. Farman Ahmad (in CWJC 1369/80) for the 
State. · 

·Mr. T. Dayal & Mrs. Chandrakanta SinHa for 
the respondent no. 5 in all the cases. · . 

Birendra Prasad Sinha, J. These five writ 
applications have been heard together and are ­
being .. dec!ded by a cor:nmon _iud~ment: The 
petitioner m all these wr1t appl1cat1ons 1s the 
landlord. Respondent No.5 in each of the writ 
applications have claimed themselves to be 
privileged persons under the pro~isions of the Bihar 
Privileged Persons Homestead Tenancy Act, 1947 
(hereinafter referred to as 'the Act ' ). The petitioner 
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in each of these applications ha? prayed for 
quashing the orders contained. in Annexures 1 and 
a of each of the writ petitions. By order dated 
9.6.1975 contained in Annexure-1 of the writ 
applications . the Anchal Adhikari has granted . 
Parc.has to . respondent no. 5 of each of the writ 
applications under the provisions .of the Act. By · 
Annexure-a ·of each of the · writ application the 
Additional Collector ·has ordered restoration of 
possession to respondent No. 5 of each of the writ 
petitions. · · . · .. 

2. Respondent No: 5 of each of the petitions 
filed applications under section 5(1) of . the Act f-or 
restoration of possession over their homestead . It 
was, inter alia, stated that they were privileged 
tenants and were entitled for a perman.ent tenanpy 
in the homestead held by them. The applications 
were initially allowed. .The Additional Collector 
affirmed those orders against which the petitioner' 
ca.me to this Court and filed an application under · 
Articles 226 · and 227 of the Constitution which was 
numbered as CWJ.C 1200 of 1977. ·on 23.a:1979 a 
Bench of this Court remanded the case back to the 
Deputy Collector Land Reforms 'to hold an inquiry in 
accor(\ance with Rule 5 of the ·Privileged Persons 

·Homestead .Tenancy Rules. It appears that an 
inquiry was held arid a report was submitted by the· 
Deputy Collector Land Reforms on 12.12.1979. 
Relying . upon that report the Additional · Collector 
has by the order contained · in Annexure-a of each 
of these writ applications ordered restoration of 
possession to Respondent no. 5 ·of each. of these 
pet!tions, as stated above. 

3 . Learned counsel appearing on behalf of the 
petition.er has contended that the applications· 
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having been filed by r~spondent no. 5 of each of 
these petitions sometime in the year 1974 could not 
be one under section 5 of the .A.ct and no order for 
restoration could therefore be passed . Section ·5(1) 
of the Act reads as under: - , 

"5 . Privileged 
homestead within one 
commencement o·f 
Persons Homestead 
1952. 

tenant ejected from 
year before the date of 
the Bihar Privileged 
Tenancy (Amdt.) Act , 

If any privileged tenant has been ejected 
by his landlord from his homestead or any 
part thereof ·within one year before the date of 
the commencement of the Bihar . Privileged 
Persons Homestead Tenancy (Amendment) 
Act, · 1952, (Bihar Act 23 of 1952) otherwise 
than in due course of law, such tenant shall , 
for the purposes. of ·section 4, be deemed to 
have held· such homestead or part there·of, as 
the case may be , continuously for a period of 
one year before the commencement of the 
Bihar Privileged Persons Homestead Tenancy 
{Amendment) Act, 1952, _(Bihar Act · '23 of 
1952) and he may · apply to the Collector for 
the restoration of his possession . over the 
homestead or part thereof from which he has 
.been so ejected. 

Bihar Privileged Persons Homestead . 
Tenancy (Amendment) Act , 1952 to be deemed 
to have held it on such date continuously for 
a period of one . year. " 

It is manifest that section 5 of the Act shall be 
applicable only in a case where a privileged tenant 
has been . ejected by his landlord from hi s 



482 THE INDIAN LAW REPORTS [VOL. LXIV 

homestead or any part thereof · within one year 
before the date of the commencement of the Act. 
Section 5(1) of the Act was amended by Bihar Act 
23 of · 1952, which came into force on 7th . of 
December 1952. Section 5(1)-, therefore, shall be 
applicable· only · in a case if a privileged tenan-t was 
ejected by his . landlord one year prior to 7th of 
December, 1952. It is not contemplated by this Act 
that any such application under section 5 (1) of the 
Act shall be filed .even if a person was ejected after 
the 7th of December, 1952. Mr. Tarkeshwar Dayal, 
learned counsel appearing for respondent · no. 5, 
with . ·his · usual fairness has stated that in the 
circumstances · of these cases a·pplications under · 
section 5(1) of the Act were · not maintainable. 
l:ioweve·r, he submits that the applications could be , 
treated as one under section 8(5) of the Act. I do 
not think that question arises in this case at this 
stage and I need not go into that question. In the 

. facts · and circumstances of this case, 1 am of the · 
vrew that the applications filed by respondent no . 5 
in .each of the writ applications on the basis of 
which the impugned orders were passed w6re· not 
maintainable. These applications,· therefore, have to 
be allowed only on that ground. 

4. The applications are, · accordingly, allowed 
and the orders contained. in Annexure 1 and ·2 of . 
each of the writ applications are quashed, but . 
without costs : · · 

R.D. · Applications allowed . 
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APPELLATE CRIMINAL 

·1985/January, 8. 

Before M.P.Verma and B.P. Griyaghey, JJ. 

Udai Ho* 

v. 

The State of Bihar. 

Criminal trial -evidence ·of child witness­
veracity of- trial court noting on the deposition 
form regarding putting a few questions to the 
witness- also noted that from the answers given he 
was satisfied ·regarding understanding of the 
witness- but did not record the questions put and 
answers given- effect of. 

Where the Additional Session Judge, before 
whom sessions trial went on, made its noting on 

· the deposition form th~t a few questions were put 
to Prosecution Witness No .4, who was minor, and 
also noted that on answer that the w.itness gave, he 
felt satisfied regarding . the understanding of the 
witness; . 

. Held, that · normally court should have 
recorded the questions put to and answers giyen by 
the child - witness, but non-recording of the same 
does not make his evidence inadmissible. Such 
* Criminal Appeal. · No. 98 of 1982(R) (Ranchi Bench) . 

Against ·Judgment dated 9th April , 1982, passed by Sri 
Gop i ~ath Chandra , 2nd Add itional Sessions Judge, 
Chaibassa. · 
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opinion regarding the understanding of the w itne.ss 
can very well be gathered f~lJm the ent1re 
deposition itself and from the c ircumstances of the 
whole case regarding which a witness deposes. 

Appeal by the accused. 
. The facts of the case material . to this report 

are set out in the judgment of M.P.Verma,J. 
Mrs: Jaya Roy for the· appellant · 
Mrs .. S.L .. Jha for the State. . 
M.P.Verma, J:- This appeal has no merit. On 

hearing . the co.unsel fo_r the·· parties and on 
consideration of the matenals placed before us, the 
order dismissing the · appeal was passed on 
5.9.1984. The · reasons for the same are assigned 
hereunder. 

2. The sole appell~mt' . Udai . Ho ·has been 
convicted of the charge under · section 302 of ·the 
Indian Penal Code . He has beerT sentenced to 
imprisonment for life . ~t the trial stage the accused 
appellant had made a denial of the incident alleged, 
but . d id not come out with any concrete defence. 
The trial court on consideration of the evidence 
held the appellant guilty, of the charge. He has, 
therefore , preferred .this appeal. . · . 

3 . The accusation ag'ainst ·him is that at about 
8.30 P. M. he killed a woman, named Sita Kui, wife 
of Turan Ho. The · incident occurred in village 
Asantalia under P. S. Chakradharpur in the .dist . of 
Singhbhum. Some enmity between them is assigned 
for the ·cause of this murder. Prosectuion alleges 
that only · two months · prior to t_his incident,· the 
husband of the deceased woman namely Turan Ho 
in company with others had killed th,e brother . of the 
appellant. Turan was then in jail and in order to. 



VOL. LXIV] PATNA SERIES 485 

retaliate the appellant killed Turan's wife, Sita Kui. 
4 . "!"he appellant and also the members of the 

prosecution party ~re of the Adivasies tribes of this 
part o~ the district Singhbhum . .. They are residents 
of VIllage Asantalia under police station 
Chakradharpur. Their houses are in one locality 
aiiT!OSt clustered together. The story is that this 
appellant made a . fatal attack on Sita Kui with a 
sword when she was getting back with the ·child in 
her lap after fetching .Guraku (a kind of ·Tobacco) . 
The attack was made on her in the lane when. she 
was hardly at a distance of ten years approaching 
her house. According to t~e prosecution, another 
son of Sita Kui .namely, Gora Ho (PW 4) , who was in 
the house heard the cries of his mother and the 
child came out · running and ·saw the appellant 
assaulting his mother with a· sword. Gora ran to the 
house of his aur:1t Sumi Kui (PW 2) and told her that 
appellant Udai Ho was assaulting his mother. The 
house of his aunt SL.imi _Kui was very close to his 

_house in the north. He was soon followed by the 
appellant. Gora Ho, out o~ fear . hid himself inside 

. his aunt's house . PW2 S.umi Kui had stated that 
appellant threatened her also and asked· her not to 
come ou_t. The appellant moved away and came to 
Kandra Gape whose house is also there in the 
n-eighbourhood and threatned hini also that if he 
came out he· would also be killed . According to 
prosecution, Kandra Gape came_ out throug~ the 
back- door and rushed to· Chauk1dar of the v1llage 
Shamsher Tanti (PW 1 ) . Then they went together 

.and came to the place of Sita Kui where they saw 
her dead-body lying in the lane close to her house 
with pool o~ blood all roun~. The child was also 
found there . crying _. They not1ced cut marks on the 
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face and neck of the deceased woman and there 
were marks of injuries on the ~nild as we.ll. · An 
important . feature of this case· is that Udai Ho 
himself went running to the police station carrying 
the blood-stained sword. He produced,. the sword at 
the police station and . surrendered himself to the 
custody of the Police. ·A production list for seizure 
of the sword was prepared by the Officer lncharge 
of the Police station in . presence of PW 8 namely, 
Gopal Lal Sharma, This document has been marked 
as exhibit '8'. The plice recorded the statement of 
Udai Ho and on getting information came to village · 
Asantalia and there he took the · statement of 
Kandra Gope (described as Fard beyan) . . The 
Fardbeyan which has been marked as· Ext. 13' was 
sent to the police station where formal First 
Information Report (marked Ext. 4) was drawn up 
and a case was ·registered. Investigation was 
conducted by the Po'lice anq finally Udai Ho was 
charged-sheeted for causing , death of Sita .Kui, 
which is an offence punishable under section 30'2 of 
the Indian Penal Code. 1 

• 

. . 5. The prosecution at the trial stage examined 
8 w1tnesses . out of whom only PW4 Gora Ho, son of 
the deceased is the only eye - witness. The other 
witnesses are PW1 the Chaukidar who had come to 
the place · of oc.currence with the · informant Kandra 
Gope (not examined. in court), PW2 Sumi Kui is the 
aunt, who l·earnt about the ·occurrence from Gora • . 
H~r evidence !s that Gora came running to her, and 
sa1~ that Ud~1 Ho, was assaulting his mother and 
so 1s the. evidence of ~W4 G.ora~ Sumi Kui (PW2) 

. came to the house of S1ta KUI and found her dead 
body lying in the · lane in pool of · blood. PW3 is a 
witness to the inquest conducted . on the dead-body · 
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by the police. PW5 is a doctor who conducted. the 
atopse over the dead-body and PW8 is another 
doctor who examined the child. PW6 proved the 
fact of production of the incriminating weapon i.e. 
the sword and he had signed the production list 
marked exts. His signature has been marked as 
Ext. 2 on the production list which is ext. 8 . PW7 is 

. the Sub Inspector of Police who had conducted 
investigation. He had· stated in court · that Udai Ho 
had come ·to the police station and deposited the 
blood-stained sword at about 9 .30 P.M.- on 28.11.80 
and Udai Ho surrendered himself to the police 
custody. 

6. It was PW5 Dr. S.K.Prasad, who conducted 
post mortem examination on 29.11.1980 and found 
the following ante mortem injuries on the dead-body 
of Sita Kui. · 

i. On left cheek incised wound 1" x 1 /2" x 
3" 

ii. On the left neck incised wound size 3" x 
1" X 2" 

. iii. Angle of the l'l!andible left side size 1" x 
1 /2" X 2 1/2" 

iv. Angle of the mandible 1 /2" in front size 
1"/2" X 1/2" X 1 1/2" . 

v. · On the scalp left side incised wound size 
1 1/2" X 1/2" X 1/2". 
bn dissection he found that the neck · 

muscle congested and first cervical verteb~ae 
fractured & Cranial bone temporal torn,· s1ze 
being 3" x 1" bone deep. · 

· In , his opinion "the cause of death was 
due to shock and haemorrhage..... These 
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' injuries may be caused by any sharp 
instrument l ike sword .. .. . " 
7. The child of the deceased woman- namely, 

Baya Bodra had also received some injuries in the 
course of assault on Sita . Kui. The child · was 
examined by another d.octor PW8 Dr. :A. K, Mahto . 
He had noticed the following injuries on his person . 

. ,;One cut incised wound over the face 
· left side extending from infront of left ear to 

mid zone · of upper lip cutting the fac ial 
. muscles blood vessel and parotid gland 4.2" x 
1" deep x -bucal cavity." 

The injury was grievous · and sh.arp 
cutting .... " • 
8. Counsel for the appellant Mrs. Jay a Roy, in· 

her opening .address to the court ·submitted that 
there is a serious shortcoming in the _p rosecution 
case as the ·F. I. A.; an important document of the 
case , could not be duly proved and that the 
informant Kandra · Gape was also not examined. She 
submitted that on this score an adverse inference 
must be drawn against the prosecution and the 
whole case is . fit to ·be · rejected. Answer to this · 
argument is there in paragraph 10 and · also at 
paragraph 1a at page 9 of the judgment impugned. 
It has been stated therein that during the · stage of 
trial the attendance of. the informant Kandra Gape 

. could not be· obtained as he was reported to· be out 
· the village. His present ,address was· no't known. 

The warrant · of arrest issued for his production 
could not be executed, as . he was reported to be 
out of · vi llage and his whereabout could not be 
ascertained . The prosecution, therefore, ·Could not 
produce him. The trial court has further said that 
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. t~e ihformant was · not an eye-witness . In this 
Circumstances, non-examination does not discredit 
th.e prosecution story. PW2 Sumi Kui is also a 
~1tness almost on the same point as could be the 
Informant Kandra Gope. Sumi Kui has said in court 
that her nephew PW4 Gora came running and told 
that aP,pellant Udai Ho was · assaulting his mother. 
She further gave out that Gora Ho was followed by 
Udai Ho who threatned her not to come out of her 
house. · · 

9 . The counsel for th·e appellant has made 
another attack on the prosecution story . that 
according to F:I.R. when Kandra Gope had met 
Gora PW4, he on querry stated that when he came 
out of the house on the cry of his mother and the 
child, he saw Udai Ho with a sword in his hand, 
Ram Ho (father of accused Udai) .holding a Tanga 
and one Sirka He (brother of accused Udai) with a 
lathi . near the dead-body of his mother. It has been 
submitted that PW4 Gora made a . similar statement 
before the Investigating Officer PW7. A criticism has 
been made by the Counsel for the appellant that 
the aforesaid version of PW4 -being hardly of nine 
-years of age' should not be accepted as trustworthy, 
masmuch as the above statement falsifies the claim 
. of his being an eye~witness to th.e actual assault. 
· · 10. The learned counsel ha~ vehemently 
argued that Gora at the time .of his examination in 
court was assessed to be of only 11 years of age 
and naturally on the date of occurrence he was 
hardly of 9 years of age and that he being a child 
witness it would be dangerous for the court to act 
on his .. evidence to find the appellant ~uilty of the 

. charge . Learned Advocate t-las. subm1tte.d that .a 
child witness is prone to tutormg or m1ght even 



490 THE INDIAN LAW REPORTS [VOL . LXIV 

depose under threat and fear and in the instant 
case it was suggested to PW4 Gora Ho that he was 
tutored to depose by his uncle; meaning thereby, 
by the husband of PW2, Sumi Kui. ... · 

11. It has also been argued that the trial court 
was duty-bound to put the child to test to ascertain 
his intelligence and that he was cap;:ible of 
understanding questions put ' to him and to · give 
rational answers. ·It has been submitted that the 
deposition of the witness PW4 does not indicate as 
to what questions were .Put to the witness to test 
his · understanding .to know if he was child 
competent to depose in court. In advancing the 
aforesaid criticism the ·learned counsel has argued 
that the entire version of PW4 should be rejected, 
as the same has been obtained on account of 
tutoring by his uncle.' · The argument is quite 
laudable, but is devoid. of any substance . The 
counsel for . the State Mrs. Jha has taken us 
through the deposition of PW4. The trial judge · has 
assessed his age to be ·of .11 years on the date · of 
his. examination on 9th December, 1981. The 
occurrence · took place on 28.11.80. He was ,. 
therefore, ro1..1ghly of 9 years when his mother was 
killed . There is a note of the trial judge that a few 
questions were put to the witness and that the 
judge felt satisfied regarding the witness·. No one is 
in.compe~ent by reason of. his age to figure . as a 
Witness 1n a court. If a w1tness, no matter even if 
he is a minor may competently depose if he can 
~iv.e ration~! .answer. In ·this regard the court, who 
1s 1n the se1s1n of the case and has the opportunity 
tci see the witness and to test the ability and the 
u~ders~anding o.f the witness, h_as got absolute 
d1~cret1on to dec1de whether the w1tness is qualified 
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~o d'ep~se. In the present case the court has made 
1ts n~tmg on the deposition forms that a few 
questions were put to PW4. The court further noted 
tha~ ~n the . ans~er which the Vl! tness gave it he felt 
-sat1sf1ed regardmg the unc' ~;; standing of the witness 
and he was thus , examin ~a in court. 
. 12. The learned Advocate ; 23 argued that the 
court was duty-bour,d to put th e ,,<:1es·s to test and 
to. record the qur~stions and ar. ~ ·,vH; s given by the 
w1t~es~ . To this ! say ::1a: t ~· e : ·; !S no such legal 
obl1gat1on cast upon a court to !vJ ' cJ a witn·ess to 
test. But at the same time , I am also of the view 
that the rule of prudence requ i :·es that such witness 
who is minor in age should be put to such test to 
indicate · his ' understanding and intelligibility and . 
that he was capable of giving ratio nal answers . lt . is 
true, as ·1 find from the deposition that tt1 P- Ghild 
Gora was put to such test and norma '· Y court 
should have rec.orded . the questions and · n~wers 
given by the witness . But non- record in ~; of the 
same does not' make his . evic:ance inad r·~ ~ ss i ble . 
Here again I say th·at sucf1 op;n ion r ::garding the · 
understanding of the witness can 1J3rV well be 
gathered from the entire ~eposit i on itse l: dnd f r~m 
the circumstances from tne whole case regard1ng 
wh'ich a witness deposes. Here_ I fi nd that a wild 
·suggestion ha~ been giv·e~ that he was ~utored ~Y 
his uncle. Suffice to ment•on here that h1s uncle 1s 
not a . witness in this c c:.c;e . PW4 stands fully · 
.corroborated by the . aunt Sumi Kui ~W2. Her 
evidence is that PW4 Gora had come runnmg to her 
~ nrj 'reported that the appellant was assaulting. h is 
rY.c) tber. Botti these witnesses had been exammed 
by th e police late in the night . I t~eref~re , d_o .. not 
find any element of tutoring of th1s .child w1tness 
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'13W4 {§§fel: Hi§ .§vi§E!fl§~. i§ QYitE! §§fl§i~tE!flt witM tME! 
E!fllifE! ~f§§E!§Ytl§fl VE!f§l§fl a!1§ Ma§ femly §t§§§ tME! 
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tW§ ffi§fE! !1effiE!§ U! , tME! A~ffiE! ~f t.hE! §F§thE!f a!1§ 
fathE!F ©f thE! a~~E!IIaf1t U~al 19§ :Whl8h ~E! §F~I3~E!§ 
whilE! §E!~§§i!1§'i!1 §§WfL f§ ffiY ffil!1€11 th_l§ §ffii.§§I~A 
if1 fftElkiA~ §tatE!ffiE!flt 111 §IJUFt §§E!§ !1§t §I§§FE!t':tlt hlffi 
at all 1 if1El§ffiY§h a§ thE! at':t§iti©f1 ©f tw© !1affiE!§ 
13E!f~HE! thE! ~§li§E! §§E!§ !1§t E!X§f)E!fetE! th~ a~~E!IIe~t 
§f thE! §hef~E! : ThE! Wltf1E!§§ I§ §~E!§Ifl§ 1!1 thl§ 
§tat@fftE!f1t a!1§ he§ ~§if1te§ ©bH that . hE! §aw thE! 
ai3~E!IIi3!1t with a §W§F§I with whi13h hi§. ffi©th~H We§ 
§tfY§kl FE!§Yitif1~ iA hE!F §E!ath , Thi§ a§~E!§t §f thE! 
§a§E! ~E!t§ tblftRE!F §§ff§\3§Fati§f1 ff§ffi thE! ·§§§t§f 
13W§ ··wll§ f§b1!1§ ffief1Y if113i§E!§ W§b1!1§§ ElA§ §bit 
i!1jblfiE!§ §!1 thE! fa8E!1 8hE!E!k1 ffia!1t':tii3IE! \3§!113 !1e8k · 
13!1€1 al§§ §!1 ·thE! §§al~, ThE! §§§t§F he§ §eri§ that thE! 
i!1jblfiE!§ WE!fE! j3§§§i§IE! §y a §W§f§, It i§ hE!fE! if1 thi§ 
§§!1!1E!§ti§fl t"'at thE! §§fl§bl§t ©f · thE! · a§§bi§E!§ ifl 
Fbl§l1if1~ t§ thE! ~§lieE! §tati©f1 §afFY.If1~ thE! §W§F§ ifl 
hi§ Mefl€1 a!1€1. §E!f:}§§itif1~ thE! §effiE! §E!Elf tE!§Iiffi§fiY t§ 
thE! fa~H that ME! taklfl~ a§vaAtEl~E! ©f thE! §itblatl§fl 1 
wi'IE!fl thE! w.§ffiafl Me§ ~§fiE! t§ fE!l1311 ~YFakbl ffta§E! a 
fatal a§§abllt. killifl~ I'IE!F §fl thE! §j3§t ifl thE! lafiE! 
§§f§f@ §1113 §§bll§ ~@t ifl§i§E! I'IE!f h§bl§§ , . 

1 ~; ThE! § E! ~§§ iti A~ §f thE! §W§'f§ §y -thE! 
al3f3€JIIa~Jt . §a_flf1§t 13.13 viE!w~§ a§ af1 i§©latE!§ a§L. 
~ati'IE!f It I§ .1!1 §§~tlflblltY. with thE! §E!~YE!f1§E! §f .ti'IEJ 
E!VE!f1t a!1§ thE! 13half1 ©f 131F§blffi§taf1§E!§I ai3~E!afif1~ if1 
ti1E! §a§E!, · , 

14, . T h ~. § t § r y i § t 11 at t 11 E! bl A f § F t bl 11 atE! w § ffi a f'l 
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