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HRISHIKESH ROY AND C.T. RAVIKUMAR, JJ.]

Election Laws: Constitution of India — Arts. 324(2), 32 and
142 —Appointment of Chief Election Commissioner and Election
Commissioners — Method of — Independence of Election Commission
— Constitutional validity of the practice of Union of India to appoint
the members of the Election Commission — Held: The vacuum in the
case of Art.324(2) is the absence of the law which Parliament was
contemplated to enact — This Court is concerned with the devastating
effect of continuing to leave appointments in the sole hands of the
Executive on fundamental values and also fundamental rights —
Time is ripe for the Court to lay down norms — Imperative need for
the Court to step in — Vacuum exists on the basis that unlike other
appointments, it was intended all throughout that appointment
exclusively by the Executive was to be a mere transient or stop gap
arrangement and it was to be replaced by a law made by the
Parliament taking away the exclusive power of the Executive — This
conclusion is clear and inevitable and the absence of law even
after seven decades points to the vacuum —As far as appointment to
the posts of Chief Election Commissioner and the Election
Commissioners are concerned, the same shall be done by the
President of India on the basis of the advice tendered by a Committee
consisting of the Prime Minister of India, the Leader of the
Opposition in the Lok Sabha and, in case, there is no such Leader,
the Leader of the largest Party in the Opposition in the Lok Sabha
having the largest numerical strength, and the Chief Justice of India
— This norm will continue to hold good till a law is made by the
Parliament.

Election Laws. Constitution of India — Art.324(5) — Protection
of Election Commissioner — Whether the Election Commissioner is

entitled to same protection as given to Chief Election Commissioner
— Held (per K. M. Joseph, J.) (for himself, Aniruddha Bose, Hrishikesh
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Roy and C. T. Ravikumar, JJ.): Second proviso to Article 324(5) only
enacts the protection that the Election Commissioner or Regional
Commissioner shall not be removed from Office except on the
recommendation of the Chief Election Commissioner — There is
equality otherwise, which exists between the Chief Election
Commissioner and the Election Commissioners in various matters —
The argument that the Election Commissioner must be accorded the
same protection as is given to the Chief Election Commissioner,
appears to be untenable, on a plain reading of Article 324(5) — In
the context of the said provision, the words ‘provided further’ cannot
be perceived as an additional protection to the Election
Commissioner — It is for Parliament acting in the constituent capacity
to consider whether it would be advisable to extend the protection
to the Election Commissioners so as to safeguard and ensure the
independence of the Election Commissioners as well — Held (per
Ajay Rastogi, J.) Various reports have recommended that the
protection against removal available to the Chief Election
Commissioner should be made available to the other Election
Commissioners to ensure the independence of the Election
Commission — Keeping in view the importance of maintaining the
neutrality and independence of the office of the Election Commission
to hold free and fair election which is a sine qua non for upholding
the democracy as enshrined in our Constitution, it becomes
imperative to shield the appointment of Election Commissioners and
to be insulated from the executive interference — It is the need of the
hour and advisable, to extend the protection available to the Chief
Election Commissioner under the first proviso to Article 324(5) to
other Election Commissioners as well until any law is being framed
by the Parliament — The conditions of service of the Election
Commissioners shall not be varied to his disadvantage after
appointment — Election Commission (Conditions of Service of
Election Commissioners and Transaction of Business) Act, 1991.

Election Laws: Independent Permanent Secretariat for
Election Commission — Expenditure on the Consolidated Fund of
India — Held (per K. M. Joseph, J.) (for himself, Aniruddha Bose,
Hrishikesh Roy and C. T. Ravikumar): /¢ is a matter of policy — The
Election Commission of India is to perform the arduous and
unenviable task of remaining aloof from all forms of subjugation
by and interference from the Executive — The Executive can bring
an otherwise independent Body to its knees, by starving it off or
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cutting off the requisite financial wherewithal and resources required
for its efficient and independent functioning — One cannot be
oblivious to the need for articulation of details in regard to the
expenditure, which is a matter of policy - Urgent need to provide
for a permanent Secretariat and also to provide that the expenditure
be charged on the Consolidated Fund of India — It is for the Union
of India to seriously consider bringing in the much-needed change
— Union of India /Parliament may consider bringing in the necessary
changes so that the Election Commission of India becomes truly
independent.

Constitution of India — Art. 326 — Representation of the People
Act, 1951 —5.62 — Right to Vote — Nature of Right — Whether Statutory
Right or Constitutional Right — Held (per K. M. Joseph, J.) (for himself,
Aniruddha Bose, Hrishikesh Roy and C.T. Ravikumar, 1J.): The right
to vote is not a civil right — The Right to Vote inevitably follows from
the inclusion of a person in the electoral roll — According to Art.
326, where the citizen is not less than eighteen years and does not
have the disqualifications, he becomes entitled to be entered in the
electoral roll — Such person, as is indicated in Article 326, indeed,
has a right, which can be said to be a Constitutional Right, which
may be right subject to the restriction — Held (Ajay Rastogi, J.) — By
virtue of Article 326, the right to vote became a constitutional right
granted to citizens — The said right was given effect by s5.62 of
Representation of the People (ROP) Act, 1951 — The right to vote is
not just a statutory right — The right to vote is an expression of the
choice of the citizen, which is a fundamental right under Art.19(1)(a)
— The right to vote is not limited only to Art.326, but flows through
Arts. 15, 17, 19, 21 — The right to vote in direct elections is a
fundamental right, subject to limitations laid down in Art. 326 —
The right to vote is not merely a constitutional right, but a component
of Part Il of the Constitution.

Election Laws: Constitution of India — Art.14 — Rule of Law —
Role of Election Commission — Held (per K. M. Joseph, J.) (for himself,
Aniruddha Bose, Hrishikesh Roy and C. T. Ravikumar, JJ.): Rule of
law is the very bedrock of a democratic form of governance — An
Election Commission which does not ensure free and fair poll as
per the rules of the game, guarantees the breakdown of the
foundation of the rule of law — Any action or omission by the
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Election Commission in holding the poll which treats political parties
with an uneven hand and in an unfair or arbitrary manner would
be anathema to the mandate of Article 14, and therefore, cause its
breach.

Constitution of India — Art. 142 — Power of the Court to lay
down guidelines in order to fill legislative gaps — Held (per Ajay
Rastogi, J.): The Supreme Court has plenary power under Article
142 to issue directions to do “complete justice” — The Court has
created a jurisprudence, where it has exercised its power under
Article 142 to fill legislative gaps — Supreme Court has laid down
guidelines in order to fill the legislative gap on a number of
occasions — Series of case laws authoritatively demonstrate the
commitment of Supreme Court to intervene to preserve and promote
the “Rule of Law”, by supplementing the legislative gaps till the
Legislature steps in.

Partly allowing the writ petitions, the Court
HELD:

per K. M. JOSEPH, J. (for himself, Aniruddha Bose,
Hrishikesh Roy and C. T. Ravikumar, JJ.):

1. In regard to the use of Constituent Assembly debates,
the law has not stood still. At any rate, whatever may be the
controversy, as regards its employment to discern, the purport
of a provision there can be no taboo involved in its use to
understand the history of a provision under the Constitution and
tshe various steps leading up to and accompanying its enactment.
[Para 28][51-E-F]

2. All the Members of the constituent assembly were of
the clear view that election must be conducted by an independent
Commission. It is equally clear that the Members of the
Committees, including the Constituent Assembly, wanted the
appointment to the Election Commission not to be made by the
Executive. In short, what the Founding Fathers clearly
contemplated and intended was, that Parliament would step-in
and provide norms, which would govern the appointment to such
a uniquely important post as the post of Chief Election
Commissioner and the Election Commissioners. When the
Founding Fathers, therefore, inserted the words ‘subject to the
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provisions of any law to be made by Parliament’, it was intended
that Parliament would make a law. While this Court would not go,
so far as to hold that Parliament was under a compellable duty,
which this Court can enforce by a Mandamus, to make a law, all
that this Court is finding is that the Constituent Assembly clearly
intended that Parliament must make a law within the meaning of
Article 324(2) of the Constitution. [Paras 32 and 33][55-A, D, E-
F; G-H]

3. It is clear that the founding fathers intended that the
elections in the country must be under the superintendence,
direction and control of an independent Body. The Body is the
Election Commission of India. Under Article 324, the Chief
Election Commissioner is an unalterable feature or figure. A
Commission can consist of only the Chief Election Commissioner.
A multi-Member Commission was also contemplated by the
founding fathers. However, the post of Election Commissioner
was to be need based. For nearly four decades, there was no
Election Commissioner. As noticed, it is on 16.10.1989 that the
first two Election Commissioners were appointed. In regard to
the appointment of the Chief Election Commissioner and other
Election Commissioners, the Constitution does not provide for
any criteria. It does not fix any qualifications. It does not prescribe
any disqualifications in the matter of appointment as either Chief
Election Commissioner or Election Commissioner. [Para 60][72-
G-H; 73-A-B]

4. It cannot be disputed that there is no strict demarcation
or separation of powers in India unlike the position obtaining in
the United States of America and Australia. The doctrine of
separation of powers, no doubt, has been eloquently expounded
by Montesquieu in his work “The Spirit of Laws” and the basis
on which it rests is the imperative need to avoid concentration of
power in one or two organs. Undoubtedly, an observance of
doctrine of separation of powers has been traced to the principle
of equality. Separation of powers as understood as prevailing in
India constitutes a part of the basic structure of the Constitution
of India. The theory of separation of powers in an ultimate analysis
is meant to prevent tyranny of power flowing from the assumption
of excess power in one source. Its value lies in a delicate but
skilful and at the same time legitimate balance being struck by
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the organs of the State in the exercise of their respective powers.
This means that the essential powers which are well understood
in law cannot be deliberately encroached upon by any organ of
the State. [Paras 81, 82 and 86][89-D-E, F-G; 92-D]

5. Judicial review has been recognized as forming a part of
the basic structure. Judicial review of legislation is expressly
provided in Article 13 of the Constitution. A court when it declares
a law made by the legislature as unconstitutional, if it be that, it is
within its bounds, cannot be accused of transgressing the principle
of separation of powers. Declaring even a law made by the
Parliament as unconstitutional forms a part of its powers. In view
of the enunciation of the doctrine of basic structure in India unlike
perhaps in most countries, even an amendment to the
Constitution can be declared unconstitutional by the court. Such
exercise cannot expose the court to the charge that it is not
observing the limits set by the Constitution. [Para 85][91-G-H;
92-A-B]

6. The right to vote is not a civil right. To cast the vote, a
person must be included in the electoral roll of the constituency.
However, even if it be that he is so included, if at the time of the
election, when he casts the vote, he has incurred any of the
disqualifications referred to in Section 16 of the 1950 Act, then
his Right to Vote will stand eclipsed. The Right to Vote inevitably
follows from the inclusion of a person in the electoral roll, the
Right to Vote may be denied in terms of the law. In keeping with
the mandate of Article 326, Parliament has made the 1950 Act
and the 1951 Act. It is thereafter that the first general elections
were held in the country. It may be true that the 1950 Act and the
1951 Act have been amended from time to time. At any given
point of time, placing Article 326 side-by-side with the law made
by Parliament or the law made by the State Legislature, if a person
is a citizen of India and not below eighteen years of age, and if he
does not incur the disqualifications, which cannot be more than
what is provided in Article 326, but the content of which, may be
provided by the law made by the competent Legislature and the
citizen not less than eighteen years does not have the
disqualifications, he becomes entitled to be entered in the
electoral roll. Such person, as is indicated in Article 326, indeed,
has a right, which can be said to be a Constitutional Right, which
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may be right subject to the restriction. Section 62(1) of the 1951
Act, gives also the Right to Vote to such a person. Any other
interpretation would whittle down the grand object of conferring
adult suffrage on citizens. Even if it is treated as a statutory right,
which, at any rate, cannot be divorced or separated from the
mandate of Article 326, the right is of the greatest importance
and forms the foundation for a free and fair election, which, in
turn, constitutes the right of the people to elect their
representatives. [Paras 95, 122, 125,135 and 141][100-A; 115-
F-G; 116-F; 122-B-E; 124-B-C]

7. The cardinal importance of a fiercely independent, honest,
competent and fair Election Commission must be tested on the
anvil of the rule of law as also the grand mandate of equality. Rule
of law is the very bedrock of a democratic form of governance. It
simply means that men and their affairs are governed by pre-
announced norms. It averts a democratic Government brought
to power by the strength of the ballot betraying their trust and
lapsing into a Government of caprice, nepotism and finally
despotism. It is the promise of avoidance of these vices which
persuades men to embrace the democratic form of Government.
An Election Commission which does not ensure free and fair poll
as per the rules of the game, guarantees the breakdown of the
foundation of the rule of law. Equally, the sterling qualities must
be possessed by an Election Commission is indispensable for an
unquestionable adherence to the guarantee of equality in Article
14. In the wide spectrum of powers, if the Election Commission
exercises them unfairly or illegally as much as he refuses to
exercise power when such exercise becomes a duty it has a telling
and chilling effect on the fortunes of the political parties.
Inequality in the matter of treatment of political parties who are
otherwise similarly circumstanced unquestionably breaches the
mandate of Article 14. The Election Commissioners including
the Chief Election Commissioner blessed with nearly infinite
powers and who are to abide by the fundamental rights must be
chosen not by the Executive exclusively and particularly without
any objective yardstick. [Para 165][138-F-H; 139-A-B, E|

8. If the drawing up of the panel itself results in a fate
accompli, then, the whole exercise would be reduced to a foregone
conclusion as to who would be finally appointed. What this Court
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finds about the method involved is, even proceeding on the basis
that the Government has the right to confine the appointee to
Civil Servants that it is in clear breach of the contemplated
mandate that be it as an Election Commissioner or Chief Election
Commissioner, the appointee should have a period of six years.
The philosophy behind giving a reasonably long stint to the
appointee to the post of Election Commissioner or the Chief
Election Commissioner, is that it would enable the Officer to have
enough time to gear himself to the needs of the Office and to be
able to assert his independence. An assured term would instil in
the appointee, the inspiration and the will to put in place any
reforms, changes, as also the inspiration to bring out his best. A
short-lived stint may drain the much needed desire besides the
time to fulfill the sublime objects of the high Office of the Election
Commissioner or the Chief Election Commissioner. Any tendency
towards placating the powers that be, would wax as also the power
and the will to assert his independence may wane, bearing in
mind, the short tenure. This apparently is the underlying
philosophy of the law made by Parliament, assuring, a term of six
years. The term of six years is separately assured to both the
Election Commissioner and the Chief Election Commissioner.
In other words, the object of the law and its command would stand
defeated and the practice lends strength to the complaint of the
petitioners. This Court must make it clear that the observations
are not meant to be an individualised assessment of the appointee,
who has excellent academic qualifications. But as this Court has
noted academic excellence which members of the civil service
may possess cannot be a substitute for values such as
independence and freedom from bias from political affiliation.
Parliament enshrined a term of six years separately for the Chief
Election Commissioner and the Election Commissioner. This is
the Rule, it is found in Section 4(1). A proviso cannot arrogate
itself to the status of the main provision. The exception cannot
become the Rule. Yet, this what the appointments have been
reduced to. It undermines the independence of the Election
Commission. The policy of the law is defeated. [Para 195][156-
G-H; 157-A-F]

9. The vacuum in the case of Article 324 (2) is the absence
of the law which Parliament was contemplated to enact. Political
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parties undoubtedly would appear to betray a special interest in
not being forthcoming with the law. The reasons are not far to
seek. There is a crucially vital link between the independence of
the Election Commission and the pursuit of power, its
consolidation and perpetuation. In the unique nature of the
provision, this Court is concerned with and the devastating effect
of continuing to leave appointments in sole hands of the Executive
on fundamental values, as also the Fundamental Rights, the time
is ripe for the Court to lay down norms. In other words, the vacuum
exists on the basis that unlike other appointments, it was intended
all throughout that appointment exclusively by the Executive was
to be a mere transient or stop gap arrangement and it was to be
replaced by a law made by the Parliament taking away the
exclusive power of the Executive. This conclusion is clear and
inevitable and the absence of law even after seven decades points
to the vacuum. [Paras 220,221 and 227]|[173-H; 174-A-B; 175-
D-E]

10. The appointment of the Chief Election Commissioner
and the Election Commissioners, shall be made by the President
on the advice of a Committee consisting of the Prime Minister,
the Leader of the Opposition of the Lok Sabha, and in case no
leader of Opposition is available, the leader of the largest
opposition Party in the Lok Sabha in terms of numerical strength,
and the Chief Justice of India. This will be subject to any law to
be made by Parliament. [Paras 230 and 231][177-H; 178-A-B]

11. The conditions of service and tenure of the Election
Commissioners and the Regional Commissioners was to be such
as made by the Rule provided. This, however, was subject to any
law made by Parliament. It may be true that there is equality
otherwise, which exists between the Chief Election Commissioner
and the Election Commissioners in various matters dealt with
under the Act. However, Article 324 is inoperable without the
Chief Election Commissioner. Even on a plain reading of Article
324(5), this Court is of the view that in regard to the prayer that
the Election Commissioner must be accorded the same protection
as is given to the Chief Election Commissioner, the argument
appears to be untenable. The first proviso to Article 324(5)
protects the Chief Election Commissioner alone from removal
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by providing for protection as is accorded to a Judge of the
Supreme Court of India. It is still further more important to notice
that the first proviso interdicts varying of the conditions of service
of the Chief Election Commissioner to his disadvantage after the
appointment. It is, thereafter, that the second proviso appears.
The second proviso exclusively deals with any other Election
Commissioner, inter alia. The word ‘any other Election
Commissioner’ has been provided to distinguish him from the
Chief Election Commissioner. Therefore, for the Election
Commissioners other than the Chief Election Commissioner, the
protection which is clearly envisaged, as against his removal is
only that it can be effected only with the recommendation of the
Chief Election Commissioner. In the context of the provision,
the words ‘provided further’ cannot be perceived as an additional
protection to the Election Commissioner. It is intended only to
be a standalone provision, specifically meant to deal with the
categories of persons mentioned therein. This Court would think
that no more need be said and reject the contention. However, in
the light of the fact that Election Commissioners have become
part of the Election Commission, perhaps on the basis of the
volume of work that justifies such an appointment and also the
need to have a multi-Member team otherwise, it is for Parliament
acting in the constituent capacity to consider whether it would be
advisable to extend the protection to the Election Commissioners
so as to safeguard and ensure the independence of the Election
Commissioners as well. This goes also as regards variation of
service conditions after appointment. [Para 233][179-C-D, G; 180-
A-B, B-E, G-H; 181-A]

12. There cannot be any doubt that the Election Commission
of India is to perform the arduous and unenviable task of
remaining aloof from all forms of subjugation by and interference
from the Executive. One of the ways, in which, the Executive can
bring an otherwise independent Body to its knees, is by starving
it off or cutting off the requisite financial wherewithal and
resources required for its efficient and independent functioning.
This Court must bear in mind that to elevate it to a constitutional
provision and protection thereunder, maybe a matter, which must
engage the attention of the Constituent Body. This is again a
matter which can also be provided by way of a law by Parliament.
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This Court has no doubt that there is considerable merit in the
complaint of the petitioner, which apparently, is endorsed by the
Election Commission of India itself. This Court cannot be
oblivious to the need for articulation of details in regard to the
expenditure, which is a matter of policy, which this Court refrains
from doing. This Court would only make an appeal on the basis
that there is an urgent need to provide for a permanent Secretariat
and also to provide that the expenditure be charged on the
Consolidated Fund of India and it is for the Union of India to
seriously consider bringing in the much-needed changes. [Paras
236 and 238][181-F-G; 182-B-D]

13. The Writ Petitions are partly allowed and they are
disposed of as follows: 1. As far as appointment to the posts of
Chief Election Commissioner and the Election Commissioners
are concerned, the same shall be done by the President of India
on the basis of the advice tendered by a Committee consisting of
the Prime Minister of India, the Leader of the Opposition in the
Lok Sabha and, in case, there is no such Leader, the Leader of
the largest Party in the Opposition in the Lok Sabha having the
largest numerical strength, and the Chief Justice of India. This
norm will continue to hold good till alaw is made by the Parliament.
II. As regards the relief relating to putting in place a permanent
Secretariat for the Election Commission of India and charging its
expenditure to the Consolidated Fund of India is concerned, the
Court makes a fervent appeal that the Union of India/Parliament
may consider bringing in the necessary changes so that the
Election Commission of India becomes truly independent. [Para
239][182-D-H]

Dr. Jaishri Laxmanrao Patil v. Chief Minister and others
(2021) 8 SCC 13 Union of India v. Assn. for Democratic
Reforms (2002) 5 SCC 294 : [2002] 3 SCR 696 ;
Supreme Court Advocates-on-Record Assn. and another
v. Union of India (2016) 5 SCC 1 : [2015] 13 SCR 1;
Vishaka and others v. State of Rajasthan and others
(1997) 6 SCC 241:[1997] 3 Suppl. SCR 404; Special
Reference No. 1 of 1998, Re 73 (1998) 7 SCC 739 —
relied on.

2023(3) elLR(PAT) SC 60

11



12

2023(3) elLR(PAT) SC 60

SUPREME COURT REPORTS [2023] 9 S.C.R.

Rajbala and others v. State of Haryana and others.
(2016) 2 SCC 445 : [2015] 12 SCR 1106; Election
Commission of India v. State of TN and Others (1995)
3 Suppl. SCC 379, Union of India v. Association for
Democratic Reforms and Others.(2002) 5 SCC 294 :
[2002] 3 SCR 696 and Election Commission of India v.
Ashok Kumar (2000) 8 SCC 216 : [2000] 3 Suppl.
SCR 34 - affirmed.

Supreme Court Advocates-on-Record Association and
Another v. Union of India (2016) 5 SCC 1:[2015] 13
SCR 1; Indian National Congress v. Institute of Social
Welfare and Others (2002) 5 SCC 685 : [2002] 3
SCR 1040; Supreme Court Advocateson-Record
Association and Others v. Union of India (1993) 4 SCC
441 : [1993] 2 Suppl. SCR 659; Prakash Singh and
Others v. Union of India and Others (2006) 8 SCC 1 :
[2006] 6 Suppl. SCR 473; Vineet Narain and Others v.
Union of India and Another (1998) 1 SCC 226 : [1997]
6 Suppl. SCR 595; T'N. Seshan, Chief Election
Commissioner of India v. Union of India and others
(1995) 4 SCC 611 : [1995] 2 Suppl. SCR 106 ; Samsher
Singh v. State of Punjab and Another (1974) 2 SCC
831 : [1975] 1 SCR 814 ; His Holiness Kesavananda
Bharati Sripadagalvaru v. State of Kerala and Another
(1973) 4 SCC 225 : [1973] 0 Suppl. SCR 1; S.S.
Dhanoa v. Union of India and Others (1991) 3 SCC
567 : [1991] 3 SCR 159; I. C. Golak Nath and Others
v. State of Punjab and Another AIR 1967 SC 1643 :
[1967] 2 SCR 762; Bandhua Mukti Morcha v. Union
of India and Others (1984) 3 SCC 161:[1984] 2 SCR
67; In Re. Delhi Laws Act, 1912 AIR 1951 SC 332:
[1951] SCR 747; Madras Bar Association v. Union of
India 2021 SCC OnLine SC 463; Indira Nehru Gandhi
v. Raj Narain & Ors. (1975) Suppl. SCC 1 : [1976] 2
SCR 347; Indian Aluminium Co. and others v. State of
Kerala and others (1996) 7 SCC 637 : [1996] 2 SCR
23 ; State of U.P. v. Jeet S. Bisht (2007) 6 SCC 586 :
[2007] 7 SCR 705 ; Divisional Manager, Aravali Golf
Club and Another v. Chander Hass and Another (2008)



ANOOP BARANWAL v. UNION OF INDIA

1 SCC 683 : [2007] 12 SCR 1084; Asif Hameed v. State
of J & K (1989) Suppl.2 SCC 364 : [1989] 3 SCR 19;
Common Cause v. Union of India and Others (1996) 1
SCC 753 :[1996] 1 SCR 89 ; Divisional Manager,
Aravali Golf Club and Another v. Chander Hass and
Another (2008) 1 SCC 683 : [2007] 12 SCR 1084 ;
State of T.N. v. State of Kerala and another (2014) 12
SCC 696 : [2014] 12 SCR 875 ; N.P. Ponnuswami v.
Returning Officer, Namakkal AIR 1952 SC 64 : [1952]
0 SCR 218; Jyoti Basu and Others. Debi Ghosal and
Others. (1982) 1 SCC 691 : [1982] 3 SCR 318 ; Mohan
Lal Tripathi vs. District Magistrate, Raibraally and
others (1992) 4 SCC 80 : [1992] 3 SCR 338 ; Rama
Kant Pandey v. Union of India (1993) 2 SCC 438 :
[1993] 1 SCR 786; Anukul Chandra Pradhan,
Advocate Supreme Court v. Union of India and others
(1997) 6 SCC 1 : [1997] 1 Suppl. SCR 641; Shyamdeo
Pd. Singh v. Nawal Kishore Yadav (2000) 8 SCC 46 :
[2000] 2 Suppl. SCR 668 ; People’s Union for civil
Liberties (PUCL) and Another vs. Union of India and
Another (2003) 4 SCC 399 : [ 2003] 2 SCR 1136;
Kuldip Nayar and Others v. Union of India and Others
(2006) 7 SCC 1 : [2006] 5 Suppl. SCR 1; K. Krishna
Murthy v. Union of India (2010) 7 SCC 202 : [2010] 6
SCR 972 ; Chief Election Commissioner and Others v.
Jan Chaukidar (Peoples Watch) and Others [2013] 10
SCR 641; Desiya Murpokku Dravida Kazhagam
(DMDK) and another v. Election Commission of India
(2012) 7 SCC 340 : [2012] 3 SCR 1084 ; S.R.
Chaudhuri v. State of Punjab and Others (2001) 7 SCC
126 : [2001] 1 Suppl. SCR 621; B.R. Kapur v. State of
T'N. and Another (2001) 7 SCC 231:[2001] 3 Suppl.
SCR 191; B.P. Singhal v. Union of India and Another
(2010) 6 SCC 331; Mohinder Singh Gill and Another
v. Chief Election Commissioner, New Delhi and Others
(1978) 1 SCC 405 : [1978] 2 SCR 272 ; Digvijay Mote
v. Union of India and Others (1993) 4 SCC 175 : [1993]
1 Suppl. SCR 553; All Party Hill Leaders Conference
Shillong v. Captain W.A. Sangma and Others (1977) 4

2023(3) elLR(PAT) SC 60

13



14

2023(3) elLR(PAT) SC 60

SUPREME COURT REPORTS [2023] 9 S.C.R.

SCC 161 : [1978] 1 SCR 393 ; Kanhiya Lal Omar v.
R.K. Trivedi and Others (1985) 4 SCC 628 : [1985] 3
Suppl. SCR 1; Election Commission of India v. State
Bank of India Staff Association Local Head Office Unit,
Patna and Others (1995) suppl.2 SCC 13 : [1995] 1
SCR 935; Common Cause (A Registered Society) v.
Union of India and Others (1996) 2 SCC 752:[1996] 3
SCR 1208 ; Election Commission of India v. Ashok
Kumar and Others (2000) 8 SCC 216 : [2000] 3 Suppl.
SCR 34; Ashok Shankarrao Chavan v. Madhavrao
Kinhalkar (2014) 7 SCC 99 : [2014] 14 SCR 1227;
Abhiram Singh v. C.D. Commachen (DEAD) by Legal
Representatives and others (2017) 2 SCC 629: [2017]
1 SCR 158; Shri Sadiq Ali and another v. Election
Commission of India, New Delhi and others (1972) 4
SCC 664 : [1972] 2 SCR 318; Janata Dal (Samajwadi)
v. Election Commission of India (1996) 1 SCC 235:
[1995] 5 Suppl. SCR 592 ; Indian National Congress
(D) v. Institute of Social Welfare and others (2002) 5
SCC 685 : [2002] 3 SCR 1040 ; Subramanian Swamy
v. Election Commission of India through its Secretary
(2008) 14 SCC 318 : [2008] 13 SCR 846; Edapaddi
K. Palaniswami v. T.T.V. Dhinakaran and others [2019]
3 SCR 200; Public Interest Foundation and others v.
Union of India and others (2018) 3 SCC 224 : [2018]
10 SCR 141; Lakshmi Kant Pandey v. Union of India
(1984) 2 SCC 244 : [1984] 2 SCR 795; Union Carbide
Corporation and others. v. Union of India and others
(1991) 4 SCC 584 : [1991] 1 Suppl. SCR 251; Delhi
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1. Indian democracy will work only when the institutions
which have the responsibility to preserve democracy work. Each
institution in our Constitution has its demarcated role, which can
only be fulfilled if the people who are running these institutions
are responsible. The people who run these institutions need to
be accountable to the people, and therefore the process of
selecting them has to ensure the independence of the institution.
To strengthen the democratic processes, the institution of the
Election Commission needs to be independent and demonstrate
transparency and accountability. This reason is enough in itself
to call this Court to examine the institutional structure of the
Election Commission of India. [Paras 25 and 28][191-B, E-F]

2. By virtue of Article 326, the right to vote became a
constitutional right granted to citizens. The said right was given
effect by Section 62 of Representation of the People (ROP) Act,
1951. Section 62(1) of ROP Act provides: “No person who is not,
and except as expressly provided by this Act, every person who
is, for the time being entered in the electoral roll of any
constituency shall be entitled to vote in that constituency.” The
legal position is that the relevant provision of the ROP Act is
derived from the text of the Constitution, which in this case, is
Article 326. The right to take part in the conduct of public affairs
as a voter is the core of the democratic form of government,
which is a basic feature of the Constitution. The right to vote is
an expression of the choice of the citizen, which is a fundamental
right under Article 19(1)(a). The right to vote is a part of a citizen’s
life as it is their indispensable tool to shape their own destinies
by choosing the government they want. In that sense, it is a
reflection of Article 21. In history, the right to vote was denied to
women and those were socially oppressed. Our Constitution took
a visionary step by extending franchise to everyone. In that way,
the right to vote enshrines the protection guaranteed under
Article 15 and 17. Therefore, the right to vote is not limited only
to Article 326, but flows through Article 15, 17, 19, 21. Article
326 has to be read along with these provisions. It is declare the
right to vote in direct elections as a fundamental right, subject to
limitations laid down in Article 326. [Paras 46 and 68][197-D-F;
205-G-H; 206-A-B]
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3. The right to vote is not merely a constitutional right, but
a component of Part III of the Constitution as well, it raises the
level of scrutiny on the working of the Election Commission of
India, which is responsible for conducting free and fair elections.
As it is a question of constitutional as well as fundamental rights,
this Court needs to ensure that the working of the Election
Commission under Article 324 facilitates the protection of
people’s voting rights. [Para 69][206-C-E]

4. Both Article 324 of the Constitution and the Election
Commission (Conditions of Service of Election Commissioners
and Transaction of Business) Act, 1991 are silent on the selection
process of the Chief Election Commissioner and the Election
Commissioner. [Para 90][211-F]

5. This Court has plenary power under Article 142 to issue
directions to do “complete justice”. An analysis of the judgments
of this Court shows that the Court has created jurisprudence,
where it has exercised its power under Article 142 to fill legislative
gaps. The series of case laws authoritatively demonstrate the
commitment of this Court to intervene to preserve and promote
the “Rule of Law”, by supplementing the legislative gaps till the
Legislature steps in. This has been done in exercise of the plenary
power of this Court under Article 142 of the Constitution. In order
to fill the legislative vacuum, i.e. the absence of any law made by
the Parliament for the appointment of members of the Election
Commission and in the light of the views expressed in various
reports of the Law Commission, Election Commission, etc., this
Court is of the considered view that the instant case thus aptly
calls for the exercise of the power of this Court under Article
142 to lay down guidelines to govern the process of selection
and removal of Chief Election Commissioner and Election
Commissioners, till the Legislature steps in.[Paras 109,113 and
118][237-A-B; 238-G; 241-E-F]

6. In order to allow independence in the functioning of the
Election Commission as a Constitutional body, the office of Chief
Election Commissioners as well as the Election Commissioners
have to be insulated from the executive interference. The
protection available to the Chief Election Commissioners is not
available to other Election Commissioners. Various reports have
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recommended that the protection against removal available to
the Chief Election Commissioner should be made available to
the other Election Commissioners to ensure the independence
of the Election Commission. In the facts and circumstances,
keeping in view the importance of maintaining the neutrality and
independence of the office of the Election Commission to hold
free and fair election which is a sine qua non for upholding the
democracy as enshrined in our Constitution, it becomes
imperative to shield the appointment of Election Commissioners
and to be insulated from the executive interference. It is the
need of the hour and advisable, to extend the protection available
to the Chief Election Commissioner under the first proviso to
Article 324(5) to other Election Commissioners as well until any
law is being framed by the Parliament. [Paras 119,120 and
125][241-G; 242-C-D; 244-D-F]

7. Until the Parliament makes a law in consonance with
Article 324(2) of the Constitution, the following guidelines shall
be in effect: (1) It is declared that the appointment of the Chief
Election Commissioner and the Election Commissioners shall
be made on the recommendations made by a three-member
Committee comprising of the Prime Minister, Leader of the
Opposition of the Lok Sabha and in case no Leader of Opposition
is available, the Leader of the largest opposition party in the Lok
Sabha in terms of numerical strength and the Chief Justice of
India. (2) It is desirable that the grounds of removal of the Election
Commissioners shall be the same as that of the Chief Election
Commissioner that is on the like grounds as a Judge of the
Supreme Court subject to the “recommendation of the Chief
Election Commissioner” as provided under the second proviso
to Article 324(5) of the Constitution of India. (3) The conditions
of service of the Election Commissioners shall not be varied to
his disadvantage after appointment. [Para 126][244-F-H; 245-A-
B]

K.S. Puttaswamy and Another v. Union of India and

Others (2017) 10 SCC 1 : [2017] 10 SCR 569 -
followed.

People’s Union for Civil Liberties (PUCL) and Another
v. Union of India and Another (2003) 4 SCC 399:
[2003] 2 SCR 1136 ; People’s Union for Civil Liberties
v. Union of India (2013) 10 SCC 1 : [2013] 12
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SCR 283; Raj Bala v. State of Haryana and Others
(2016) 1 SCC 463 : [2015] 9 SCR 113; Unnikrishnan
J.P. and Others v. State of Andhra Pradesh and Others
[1993] 1 SCR 594 : (1993) 1 SCC 645; T.N. Seshan,
Chief Election Commissioner of India v. Union of India
and Others (1995) 4 SCC 611 : [1995] 2 Suppl. SCR
106 — relied on.

N.P. Ponnuswami v. Returning Officer, Namakkal
Constituency and Others [1952] SCR 218 : 1952 AIR
64; Mohindhr Singh Gill and Another v. Chief Election
Commissioner, New Delhi and Others. (1978) 1 SCC
405 : [1978] 2 SCR 272 ; Jyoti Basu and Others v.
Debi Ghosal and Others (1982) 1 SCC 691 : [1982] 3
SCR 318; Union of India v. Association for Democratic
Reforms and Another (2002) 5 SCC 294 : [2002] 3 SCR
696; Kuldip Nayar and Others v. Union of India and
Others (2006) 7 SCC 1 : [2006] 5 Suppl. SCR 1; Desiya
Murpokku Dravida Kazhagam (DMDK) and another
v. Election Commission of India (2012) 7 SCC 340 :
[2012] 3 SCR 1084; Vishakha v. State of Rajasthan AIR
1997 SC 3011 : [1997] 3 Suppl. SCR 404; Indira Nehru
Gandhi Smt v. Shri Raj Narain and Another AIR 1975
SC 2299 : [1976] 2 SCR 347; Manoj Narula v. Union
of India (2014) 9 SCC 1 : [2014] 9 SCR 965; Lakshmi
Kant Pandey v Union of India AIR 1984 SC 469 : [1984]
2 SCR 795; Kumari Madhuri Patil and Another v Addl.
Commissioner, Tribal Development and Others (1994)
6 SCC 241 : [1994] 3 Suppl. SCR 50; Vineet Narain
and Others v Union of India and Another. (1998) 1 SCC
226 : [1997] 6 Suppl. SCR 595 ; Vishwa Jagriti Mission
Through President v Central Govt. Through Cabinet
Secretary and Others (2001) 6 SCC 577 : [2001] 3 SCR
540; Prakash Singh and Others v Union of India and
Others (2006) 8 SCC 1 : [2006] 6 Suppl. SCR 473;
Laxmi v Union of India and Others (2014) 4 SCC 427;
Shakti Vahini v Union of India and Others (2018) 7
SCC 192 : [2018] 3 SCR 770 - referred to.
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DD. REGARDING INDEPENDENT SECRETERIAT/
CHARGING EXPENDITURE ON THE
CONSOLIDATED FUND OF INDIA .....ccccocveieiininiannens 285
EE. THE FINAL RELIEF .....cccooiiiieeeeeee e 288
A. THE CASES: THE FOUR WRIT PETITIONS
1. In this clutch of writ petitions maintained under Article 32 of
the Constitution, the Court is called upon to consider the true effect of
Article 324 and, in particular, Article 324(2) of the Constitution. The said
sub-Article reads as follows:
“324(2) The Election Commission shall consist of the Chief
Election Commissioner and such number of other Election
Commissioners, if any, as the President may from time to time fix
and the appointment of the Chief Election Commissioner and other
Election Commissioners shall, subject to the provisions of any law
made in that behalf by Parliament, be made by the President.”
2. A Bench of two learned Judges of this Court in Writ Petition
(Civil) No. 104 0of 2015, passed the following Order on 23.10.2018:
“LLA. No.2 for amendment of writ petition; raising additional facts,
grounds and prayer is allowed.

The matter relates to what the petitioner perceives to be a
requirement of having a full-proof and better system of appointment
of members of the Election Commission.

Having heard the learned counsel for the petitioner and the learned
Attorney General for India we are of the view that the matter
may require a close look and interpretation of the provisions of
Article 324 of the Constitution of India. The issue has not been
debated and answered by this Court earlier. Article 145 (3) of the
Constitution of India would, therefore, require the Court to refer
the matter to a Constitution Bench. We, accordingly, refer the
question arising in the present proceedings to a Constitution Bench
for an authoritative pronouncement.

Post the matter before the Hon’ble the Chief Justice of India on
the Administrative Side for fixing a date of hearing.”

3. We may notice the following prayers in the said Writ Petition
(Civil) No. 104 of 2015:

113

i)issue a writ of mandamus or an appropriate writ, order or
direction, commanding the Respondent: to make law for ensuring
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A a fair, just and transparent process of selection by constituting a
neutral and independent collegium/ selection committee to
recommend the name for the appointment of the member to the
Election Commission under Article 324(2) of the Constitution of
India;

ii) issue a writ of mandamus or an appropriate writ, order or

B direction constituting an interim neutral and independent collegium/
selection committee to recommend the names for the appointment
on the vacant post of the member to the Election Commission;

iii) issue a writ of mandamus or an appropriate writ, order or
direction commanding the Respondent to decide the petition of

C the petitioner dated 03.12.2014 for making a law for ensuring a
fair, just and transparent selection process by constituting an
independent and neutral collegiums/ selection committee for
recommending the names for members to the Election
Commission;”

4. In Writ Petition (Civil) No. 1043 of 2017, filed by one Shri
D Ashwani Kumar Upadhyay, which is also a Public Interest Litigation,
the reliefs sought are as follows:

13

a) directthe Central Government to take appropriate steps to
provide same and similar protection to both the Election
Commissioners so that they shall not be removed from their office
except in like manner and on the like grounds as the Chief Election
Commissioner;

b) direct the Central Government to take appropriate steps to
provide independent secretariat to the Election Commission of
India and declare its expenditure as charged on the consolidated.

F fund of India on the lines of the Lok Sabha / Rajya Sabha
secretariat;

c) direct the Central Government to take appropriate steps to
confer rule making authority on the Election Commission of India
on the lines of the rule making authority vested in the Supreme
Court of India to empower it to make election related rules and
G code of conduct;

d) take such other steps as this Hon’ble Court may deem fit for
strengthening the office of the Election Commission of India and
allow the cost of petition to petitioner.”

5. In Writ Petition (Civil) No. 569 of 2021, filed by the Association
H for Democratic Reforms, the reliefs sought are as follows:
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“i. Issue an appropriate writ, order or direction declaring the
practice of appointment of Chief Election Commissioner and
Election Commissioner solely by the executive as being violative
of Articles 324(2) and 14 of the Constitution of India.

ii. Direct the Respondent to implement an independent system
for appointment of members of the Election Commission on the
lines of recommendation of Law Commission in its 255th report
of March 2015; Second Administrative Reform Commission in its
fourth Report of January 2007; by the Dr. Dinesh Goswami
Committee in its Report of May 1990; and by the Justice Tarkunde
Committee in its Report of 1975.;”

6. In the latest and the last Writ Petition (Civil) No. 998 of 2022,
Writ Petitioner is one Dr. Jaya Thakur. The relief sought is as follows:

“(a). issue a writ order or directions in the nature of Mandamus to
the Respondents to implement an independent and transparent
system for appointment of members of the. election Commission
on the lines, recommended by the Report of the Committee on
Electoral Reforms of May 1990, formulated by the Ministry of
Law and Justice, Government of India, the Report of Second
Administrative Reforms Commission, Government of India of 2007
and the Report of Law Commission of India on Electoral Reforms
of March 2015 and;”

7. Having referred to the broad complaint, the reliefs sought, we
may appropriately notice the contentions of the parties.
B._THE SUBMISSIONS OF THE PETITIONERS:; SHRI

GOPAL SANKARANARAYANAN, LEARNED SENIOR
COUNSEL IN WRIT PETITION (C) NO. 1043 OF 2017

8. In Writ Petition No. 1043 of 2017, Shri Gopal Sankaranarayanan
makes the following submissions:

There is a lacuna in the matter of appointment under Article 324.
Of the twelve categories of unelected Constitutional Authorities, it is
only the Election Commission and the National Commission for Scheduled
Castes, where qualifications and eligibility are not laid down in the
Constitution or the Statute. The words ‘subject to law made’ falls into
two broad categories. In the matter of appointments, they are represented
by Articles 324, 338, 338A and 338B. The other category relates to
conditions of service. Representative of this group are Articles 146, 148,
229 and 243K. In the first category, Article 324 assumes critical
importance. Shri Gopal Sankaranarayanan put forward the test that if a
law could be made under Article 324, providing for a committee to select
CECs and ECs and also for their qualifications, then, there is a void. If
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such a law cannot be made, then, there is no vacuum. Continuing with
the argument about the presence of a vacuum, it is contended that the
underlying rationale for the Court intervening must be the existence of a
fundamental norm or a basic feature that needs to be secured. In this
regard, democracy and the concomitant imperative to hold free and fair
elections are projected. It is contended that the other aspect, which must
be borne in mind, is to be not oblivious to the impact of the existence of
the vacuum on the rights of the members of the public, both directly and
indirectly. Like the Judiciary, the Election Commission must display
fearless independence. In the absence of norms regarding the
appointment, a central norm, viz., institutional integrity is adversely
affected. An independent appointment mechanism would guarantee
eschewing of even the prospect of bias. Favouritism would be largely
reduced. Right to Vote is a Constitutional Right. With reference to law
prevailing in other South Asian countries and in the United Kingdom, it is
contended that clear qualification, as also eligibility conditions, have been
put in place. Mandatory tenures are made available. The removal process,
which is uniform, is rigorous. It is contended that there has been a sudden
change after 2001, in the matter of appointing Chief Election
Commissioners. Successive Governments have decided to select
increasingly older candidates. This has resulted in casting a shadow on
the much-needed independence, apart from curtailing their tenure.
Inaction on the part of the Election Commission even in the face of
alarming increase of criminals in public life, must guide this Court. With
reference to the Article, which we have adverted to, it is pointed out that
the Election Commission has indulged in the alleged misconduct and
favouritism. A vigorous appeal is made to the Court to listen to the
constitutional silence and understand the dire need for the Court to step-
in. In this regard, we are reminded that this Court has played a very
proactive role in matters relating to elections and electoral reforms.
Interference was noteworthy in matters relating to affidavits on assets,
criminal antecedents, time-bound election petition trials, special courts
for criminal trials of M.P.s and M.L.A_s, protection from booth capturing,
freebies and NOTA. The executive underreach justifies judicial oversight
and activism, particularly when more than 72 years have gone by. It is
contended that no mandamus is soughtagainst Parliament or toimplement
the Gaikwad Law Commission Report. The following directions are
pressed for until a law is made. A Committee of five, comprising the
Prime Minister, the leader of the Opposition or of the single largest party
in the Lok Sabha, the Chief Justice of India, the Speaker of the Lok
Sabha and an eminent jurist selected by the first four to recommend
suitable candidates, is to be appointed for appointment to the Election
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Commission. The petitioner would have the Court declare qualifications,
which include citizenship of India, and that a personshould have completed
between 45 years and 61 years. The further qualifications are that the
person should have impeccable integrity and high moral character. The
individual must have never had affiliation either directly or indirectly to
any political party. It is also prayed that the person appointed must have
been a Member of the IAS or the IPS or a Judge of the High Court. In
terms of the two provisos in Article 324(5), the Election Commissioners
must be irremovable except after following the procedure in the first
proviso. An independent Secretariat must be established. The expenditure
of the Election Commission should be brought on par with those of the
Supreme Court, the CAG and the UPSC. The expenditure must be made
non-votable expenditure charged on the Consolidated Fund of India.

C. SUBMISSIONS ON BEHALF OF SHRI PRASHANT
BHUSHAN., LEARNED COUNSEL ON BEHALF OF
PETITIONER IN WRIT PETITION (CIVIL) NO. 104 OF
201S.

9. An independent Election Commission is necessary for a
functioning democracy as it ensures Rule of Law and free and fair
elections. The existing practice of appointment is incompatible with Article
324(2) and manifestly arbitrary. This is because Article 324(2) mandates
that Parliament should make a just, fair and reasonable law. The provision
for making a law was rested on the hope that in due course of time, the
Government would exhibit initiative to make such a law and ensure
independence and integrity of the Members of the Election Commission.
It is contended that there is a vacuum. No power under the constitution
can be exercised contrary to Part III of the Constitution, be it the Executive
or the Legislative power. The Government of India (Transaction of
Business) Rules, 1961 are silent regarding the process of selection and
on the eligibility criteria. The convention invoked by the Union of India
of appointments being made from Members of the Bureaucracy, is
criticised as being not a healthy convention. It is for the reason that it is
bereft of transparency, objectivity and neutrality. This system is
inaccessible to public. The Executive alone being involved in the
appointment, ensures that the Commission becomes and remains a
partisan Body and a branch of the Executive. The independence of the
Commission is intimately interlinked with the process of appointment.
The concepts of power of reciprocity and loyalty to the appointing Body,
referred to in Supreme Court Advocates-on-Record Association and
Another vs. Union of India’l, is invoked. With reference to

1(2016) 5 SCC 1

2023(3) elLR(PAT) SC 60

29



2023(3) elLR(PAT) SC 60

SUPREME COURT REPORTS [2023] 9 S.C.R.

developments said to have taken place recently, casting a shadow on
the conduct of the Election Commission, the Report of Justice Madan
B. Lokur is relied upon. Several instances of inaction or omission are
pointed out. This is apart from various Commissions and Committees
which have highlighted the need for a change. This Court has stepped-
in on many occasions. It is further contended that the democracy is a
facet of the basic structure of the Constitution.The appointment of
Members of the Election Commission is being done on the whims and
fancies of the Executive. The object of having an independent Election
Commission is defeated. It is further contended that the Election
Commission resolves various disputes between various political parties
including the Ruling Government and other parties. This means that the
Executive cannot be the sole participator. The practice falls foul of Article
14. Elaborate reference is made to the Constituent Assembly Debates.
Elaborating on the powers of the Election Commission, it is pointed out
that the power to register a political party under Section 29A of the
Representative of the People Act, 1951, has come up for our consideration.
The ruling of this Court in Indian National Congress v. Institute of
Social Welfare and Others,” that the Election Commission acts in a
quasi-judicial capacity under Section 29A is relied upon. The Election
Commission is clothed under Rules 6 and § of the Election Symbols
(Reservation and Allotment) Order, 1968 to recognise political parties
and allot symbols. Rule 15 of the said Order is pressed into service to
highlight that Election Commission is empowered to take a decision with
reference to splintered and rival groups arising within already recognized
parties. There is power to withdraw and suspend recognition for breach
of duty to follow the model code of conduct or the instructions of the
Commission (See Rule 16A of the Symbol Order). It is blessed with the
power to enforce the model code of conduct. The Election Commission
can, in exercise of powers under Article 324(1), ban a candidate from
campaigning. The Election Commission is also empowered to remove
star campaigners. Reliance is placed on the various Reports, which we
will advert to at a later stage. Still further, support is sought to be drawn
from the Second Judges case in Supreme Court Advocates-on-Record
Association and Others vs. Union of India,’and the Judgment of this
Court declaring the NJAC unconstitutional in Supreme Court Advocates-
on-Record Association and Another vs. Union of India*. The learned
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Counsel also relies upon the Judgment of this Court in Prakash Singh
and Others vs. Union of India and Others,’relating to reforms in the
Police Administration. This is besides relying on Vineet Narain and
Others vs. Union of India and Another,® and the Third Judges Case in
Special Reference No. 1 of 1998, ReZ. 1t is contended that the Court
may, apart from declaring appointment by the Executive of Members as
unconstitutional, direct the constitution of a Committee to recommend
the names for appointment on the basis of the Reports, including the
recommendations of the Law Commission of India in its Two-Hundred
and Fifty Fifth Report.

D. SUBMISSIONS BY SHRI JAYA THAKUR,
PETITIONER IN WRIT PETITION (CIVIL) NO. 998 OF
2022

10. Shri Anup G. Choudary, learned Senior Counsel assisted by
Virender K. Sharma, appeared on behalf of the petitioner. It is pointed
out that there is ad-hocism flowing from the legislative vacuum.Regional
Commissioners have never been appointed since 1951. The role of the
Election Commission is such that in a modern election process, it can be
abused by simply playing with the election schedule. The instrument of
instructions which were sought even at the time of passage of
amendments to the original Articlecan be filled in by judicial
intervention. Appointment is reduced only to Bureaucrats, that too, majorly
IAS Officers. The IAS Officers work in close alliance to their political
masters. Appointment must be from a more broad-based pool of talent
like Judicial Members. The Secretariat must have sufficient manpower.

E. SUBMISSIONS OF SHRI KALEESWARAM RAJ,
LEARNED COUNSEL FOR THE INTERVENOR in Writ
Petition (Civil) No. 569 of 2021.

11. Shri Kaleeswaram Raj, learned Counsel for the intervenor in
Writ Petition (Civil) No. 569 of 2021 would contend that the vacuum,
which is projected must be conceded as a democratic space which the
Founding Fathers of the Constitution, left open for the future Parliament
to fill-up. It is contended that the Constituent Assembly not being an
elected Body in the real sense, left many things to Parliament, which
could claim better democratic legitimacy. Relying upon the Judges’ cases,
5(2006) 8 SCC 1
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he would submit that a parallel may be drawn. It’s a glaring instance of
legislative inaction. Sincedenial of free and fair elections vitiates
Fundamental Rights of the citizens, judicial intervention is highly
necessary. The Right to Vote is now a part of the Fundamental Right. It
is contended that, in fact, the Right to Vote is a Constitutional Right. He
invites our attention to instances in other jurisdictions including from
neighbouring countries like Sri Lanka.

F. SUBMISSIONS ON BEHALF OF THE LEARNED
ATTORNEY GENERAL FOR THE UNION OF INDIA

12. The learned Attorney General, Shri R. Venkataramani, would
address the following submissions:

Accepting the petitioners’ contention would involve nothing less
than an amendment to the provisions of Article 324. The case of the
petitioners is based on various Reports including that of the Central Law
Commission. The premise of the petitioners’ complaint is the failure of
the extant mechanism and the reluctance or failure of the Union of India
to redress the complaint. A vacuum, which is not existent, is suggested
as the very foundation of the petitioners claim. There is no such vacuum.
The learned Attorney General would point out that introduction of the
Collegium or Body of persons to select the Chief Election Commissioner
or the Election Commissioner, would necessitate the Court, trampling
upon the constitutional process of aid and advise of Ministers,
contemplated under Article 74 of the Constitution of India. There cannot
be merit in the contention that a tenure of six years must be inexorably
guaranteed. Judicial intervention in these matters would be at the expense
of causing violence to the delicate separation of powers between the
Legislature, the Executive and the Judiciary. The cases at hand appear
to be supported with reference to an aspirational ideal as against any
vacuum which is disclosed. A debatably better model of selection of the
Commissioner cannot form the foundation for this Court to make a foray
into the working of constitutional provisions. Article 324(2) contemplates
clear procedure for appointment of a Chief Election Commissioner and
the Election Commissioners.Till a law is made, providing otherwise,the
Founding Fathers have laid down that the appointment of the Chief
Election Commissioner and other Election Commissioners shall be by
the President. Indisputably, the Constitution of India follows the
Westminster model of Government. The powers of the President, it is
well-settled, is to be exercised on the advice of the Council of Ministers.
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The President is only the formal Head of the State. The power under
Article 324(2) was always understood to be exercised by the President,
acting on the aid and advise of the Council of Ministers. Article 77 provides
for the conduct of the business of the Government of India. Rules have
been laid down thereunder. The learned Attorney General does not dispute
that under the Rules, as laid down, the appointment of the Chief Election
Commissioner and the Election Commissioners is a matter which need
not engage the attention of the Council of Ministers. The Rules instead
provide that it is the Prime Minister, who is empowered to decide upon
the person to be appointed as the Chief Election Commissioner or the
Election Commissioner. In other words, the President exercises the power
under Article 324(2) andhe proceeds to appoint a person as a Chief
Election Commissioner or an Election Commissioner, acting on the advice
of the Prime Minister. The contention is, it is this system, which has
been in place for the last more than seven decades. There is no room for
confusion. A long array of Chief Election Commissioners and the Election
Commissioners have been appointed by resorting to the legitimate method
contemplated under Article 324(2). It is further contended that there
exists no identifiable wrong or trigger point to warrant any judicial
interference. It is pointed out that elections have been held and voting
rights ensured to millions of eligible voters. Nearly 68 per cent polling
took place. The Election Commission of India, it is contended, has entered
into various agreements under the auspices of the United Nations under
which the Election Commission of India shares its expertise and lends
its competent services for the conduct of elections in various other
countries. This is not a case where the petitioners have been able to
demonstrate that the independence of the Chief Election Commissioner
or the Election Commissioner is under threat. The Election Commission
is regulated in the discharge of its functions by law in every manner. The
matters relating to the appointment of the Chief Election Commissioner
and the Election Commissioner have been settled by the decision of this
Court in I'N. Seshan, Chief Election Commissioner of India v. Union
of India and others’. 1t is pointed out that the Election Commission
(Conditions of Service of Election Commissioners and Transaction of
Business) Act, 1991 (hereinafter referred to as, ‘the 1991 Act) does not
deal with the process of selection and all the details that may be connected
to it. It is commended to the Court as a matter of fact that the Election
Commissioners have been appointed from the high-ranking Members of
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the Civil Services since no Government so far has thought it fit to provide
for any other source other than the Civil Services for making appointment
and the Parliament has also not intervened. The system has worked
well under Article 324(2). Any aberrations or illegalities in the matter of
appointment or acts or omissions on the part of the appointees, lend
themselves to the correctional jurisdiction of the superior courts under
its powers of judicial review. Section 4 of the 1991 Act does contemplate
a six-year tenure for both the Election Commissioners’ and the Chief
Election Commissioner.Based on the observations made in ZN. Seshan
(supra), Government has followed a sound practice of appointing Officers
from the Civil Services. It is contended that those who are considered
for appointment, must be’’ripe” enough ‘for being inducted into the
Election Commission’.The six-year tenure is an ideal. However, strict
adherence to the same would have introduced considerable problems.
This being the position, the concept of a composite tenure has been
arrived at. In other words, the separate term of six years, contemplated
in Section 4 of the 1991 Act of six years each, has been understood as
been practically attained with the incumbent being selected and appointed
in such a manner that the person appointed as an Election Commissioner
can look forward to an approximate tenure of six years, even though not
as Election Commissioner but as an Election Commissioner and as a
Chief Election Commissioner. There is a database of serving/retired
Officers of the rank of Secretary to the Government of India/Chief
Secretaries. The appointees are selected from the said database. The
Minister of Law and Justice recommends a panel for the Prime Minister
and the President from the database. Unless this Court considers non-
adherence to Section 4 of the 1991 Act, as constituting a subversion of
the independence of the Election Commission requiring redress thereof,
this Court need not consider the ‘aspirational propositions’ as a principle
to occupy an ‘imagined vacuum’. The Reports relied upon by the
petitioners are based on systems enshrined in other jurisdictions. It is
significant that the Constituent Assembly, though conscious of other
mechanisms, deliberately chose to adopt the method found in Article
324(2). There is no identifiable wrong. There is no continuing wrong
either. The decisions, laying down principles, empowering this Court to
lay down guidelines, are inapposite. The decisions were rendered by this
Court in a situation where there clearly existed a vacuum. It is further
pointed out that the Court was invited and persuaded to interfere, more
importantly, when a Fundamental Right was found to exist or a right
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vouch-saved under an International Treaty. In the present batch of cases,
there is no Fundamental Right involved, which can support any
interference by this Court. This is apart from Article 324(2) laying down
a procedure, signalling the absence of any vacuum. The proof of the
non-existence of the vacuum is sought to be established by the fact that
several Chief Election Commissioners and Election Commissioners have
been appointed according to need in the past. A perceived advancement
in the method of appointment, based on the Reports, including the Law
Commission of India, would scarcely furnish the foundation for doing
violence to the provisions of the Constitution. We are reminded by the
learned Attorney General that this Court is being invited to apply principles
involved in the context of ordinary Statutes to the interpretation of the
Constitution itself. The same is impermissible.

G. SUBMISSIONS OF SHRI TUSHAR MEHTA,
LEARNED SOLICITOR GENERAL OF INDIA

13. Relying upon Article 53, which deals with the Executive power
of the Union, it is contended that the law contemplated under Article
324(2) is the law contemplated under Article 53(3)(b). In the absence of
such a law, the President has the constitutional power. The constitutional
validity of Article 324 cannot be considered as it is a part of the original
Constitution. The Constitution provides for a complete machinery to deal
with the appointments to the Commission. The Vineet Narain Judgment
was dealing with a lack of statutory enactment and not a constitutional
provision. Any potential direction to include any non-Executive, would
involve a violation of the Doctrine of Separation of Powers. Reliance is
placed on the judgment of this Court inSamsher Singh v. State of Punjab
and Another?. Article 324(2) cannot lead to a constitutional duty on the
part of Parliament to legislate. Reliance is placed on 7. N. Seshan (supra)
to contend that the President is the appointing Authority and that the
Chief Election Commissioner could not claim to be equated with Supreme
Court Judges. The Doctrine of Separation of Powers is emphasised.
Separation of powers, it is pointed out, is a reflection of democracy
itself. The learned Solicitor General persuades the Court to exhibit judicial
restraint. A causus omissus may not justify judicial interference. Matters
relating to policy rightfully must remain immune from the judicial radar.
What is involved in this case is essentially a political question.

H. SUBMISSIONS OF SHRI BALBIR SINGH. LEARNED
ADDITIONAL SOLICITOR GENERAL
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14. Shri Balbir Singh forcefully contended that there is no vacuum
and no trigger. Unlike the position obtaining in Vishakha, there is no dire
need made out. The efficient working of the Election Commission
unerringly points to independence, informing its functioning. Several
elections have been conducted under its aegis. The Election Commission
of India is recognised all over the world. A utopian model cannot be the
premise for inserting guidelines, when the existing provisions are working
well. The extent of neutrality and transparency invoked by the petitioners
cannot be a sound basis for the Court to interfere.

ANALYSIS

I.‘THE FRAMING OF INDIA’S CONSTITUTION’ BY B.
SHIVARAO

15. It is apposite that we understand the historical perspective
including the debates in the Constituent Assembly. In the work, the
‘Framing of India’s Constitution’by B. Shivarao, we find the following
narrative as regards the topic of Franchise and Elections.

“Election Commission

In the Government of India Act, 1935, and in the earlier statues
the conduct of elections was left to the executive — the Central or
Provincial Governments, according as election to the Central or
State Legislature was concerned. In the discussions in the
Constituent Assembly, there emerged almost from the beginning
a consensus of opinion that the right to vote should be treated as
a fundamental right of the citizen and that, in order to enable him
to exercise this right freely, an independent machinery to control
elections should be set up, free from local pressures and political
influences.

There was considerable discussion on these issues in the
Fundamental Rights Sub-Committee and the Minorities Sub-
Committee. K.M. Munshi’s draft articles on fundamental rights
included the following clause:

Every citizen has the right to choose the Government and the
legislators of the Union and his State on the footing of equality in
accordance with the law of the Union or the unit, as the case may
be, in free, secret and periodic elections.
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This clause was considered by the Fundamental Rights Sub-
Committee at its meeting held on March 29, 1947. The sub-
committee approved that

(1) universal adult suffrage must be guaranteed by the Constitution;
(2) elections should be free, secret and periodic; and

(3) elections should be managed by an independent commission
set up under Union law.

To give effect to these conclusions, the following recommendation
was drafted for inclusion in the sub-committee’s report:

(1) Every citizen not below 21 years of age shall have the right to
vote at any election to the Legislature of the Union and of any
unit thereof, or, where the Legislature is bicameral, to the lower
chamber of the Legislature, subject to such disqualifications on
the ground of mental incapacity, corrupt practice or crime as may
be imposed, and subject to such qualifications relating to residence
within the appropriate constituency as may be required by or under
the law.

(2) The law shall provide for free and secret voting and for
periodical elections to the Legislature.

(3) The superintendence, direction and control of all elections to
the Legislature, whether of the Union or of a unit, including the
appointment of Election Tribunals, shall be vested in an Election
Commission for the Union or the unit, as the case may be,
appointed in all cases in accordance with the law of the Union.

There was some difference of opinion about vesting so much
power in the Union in the matter of Election Commissions. It will
be seen that, in terms of the recommendation made by the sub-
committee, the appointment of all Election Commissions,
irrespective of whether they were to function in relation to elections
to the Legislature of the Union or in relation to elections to the
Legislature of a unit was to be regulated by Union law. Some
members of the sub-committee felt that it would be an infringement
of the rights of the units if such over-riding authority was given to
Union law in matters relating to elections to the Legislatures of
the units. Nevertheless the recommendation as included in the
draft was adopted by the sub-committee by a majority vote’.
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The Minorities Sub-Committee considered these provisions at its
meeting held on April 17, and accepted these recommendations.
The only point that arose at the meeting of this Sub-Committee
was raised by Syama Prasad Mukerjee, who thought that the
minorities should be effectively represented in these Election
Commissions. On the other hand Jairamdas Daulatram did not
think it practicable to provide for separate representation for
minorities. He suggested that the Election Commissions should
be so constituted that they would function as impartial bodies and
inspire confidence among all parties and communities. Accepting
this suggestion, the Minorities Sub-Committee proposed in its report
that Election Commissions should be independent and quasi-judicial
in character.

The Advisory Committee on Fundamental Rights, Minorities, and
Tribal and Excluded Areas considered this matter at its meetings
of April 20 and 21. There was unanimous acceptance of the
principles formulated by the Fundamental Rights Sub-Committee.
Discussion centred mainly on the question whether the chapter
on fundamental rights was the proper place for laying down these
matters which pertained to electoral law. C. Rajagopalachari was
of the view that franchise would not ordinarily be a part of
fundamental rights; and P.R. Thakur pointed out that the proposal
not only made adult franchise compulsory, but also provided for
direct elections, thereby prejudging the issue of direct elections;
he expressed the view that the Advisory Committee, dealing as it
did with fundamental rights, could not appropriate the jurisdiction
to decide on this issue. Ambedkar, on the other hand, was clearly
and emphatically of the opinion that adult franchise and all provision
for its free and fair exercise should be recognized as in the nature
of fundamental rights. He said:

So far as this committee is concerned, my point is that we
should support the proposition that the committee is in favour
of adult suffrage. The second thing that we have guaranteed
in this fundamental right is that the elections shall be free and
the elections shall be by secret voting ... We have not said that
they shall be direct or they shall be indirect. This is a matter
that may be considered at another stage ... The third proposition
which this fundamental clause enunciates is that in order that
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elections may be free in the real sense of the world, they shall
be taken out of the hands of the Government of the day, and
that they should be conducted by an independent body which
we may here call an Election Commission. We have also given
permission in sub-clause (3) of this clause that each unit may
appoint its own Commission. The only thing is that the law
shall be made by the Union. The reason for this is that later on
there will be a clause in the Constitution which will impose an
obligation upon the Union Government to protect the
Constitution framed by themselves for the units. Therefore
we suggested that the Union should have the power of making
alaw, although the administration of that law may be left to the
different units.

There was unanimous support for the principles enunciated by
Ambedkar but Rajagopalachari argued that it would not be proper
to deal with this issue as a fundamental right. It could not be taken
for granted, he said, that the Union Legislature would be elected
by the direct vote of all citizens from all India. He therefore
suggested that these matters relating to franchise should be dealt
with when they arose in connection with the Constitution and not
be prejudged as fundamental rights. Eventually a compromise
solution suggested by Govind Ballabh Pant was adopted, and it
was decided that these recommendations need not go as part of
the clauses on fundamental rights; but that in the letter forwarding
the report of the Advisory Committee the Chairman should make
it clear that the committee recommended the adoption of these
proposals.

In accordance with this decision the Advisory Committee
recommended that, instead of being included in the chapter of
fundamental rights, the provision regarding the setting up of an
independent Election Commission, along with the other two
proposals regarding adult franchise and free and fair elections to
be held periodically, should find a place in some other part of the
Constitution.

In his memorandum on the principles of a model Provincial
Constitution circulated on May 30, 1947, B.N. Rau, the
Constitutional Adviser, included a provision that the
superintendence, direction and control of elections, including the
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appointment of election tribunals, should be vested in the Governor
acting in his discretion, subject to the approval of the Council of
State. Likewise, in the memorandum on the Union Constitution,
circulated on the same date, he included a similarly comprehensive
provision that the control of central elections, including the
appointment of election tribunals, should be vested in the President
acting in his discretion; the intention of this provision was to make
available to the President the advice of the Council of State.

The Provincial Constitution Committee in its report of June 27,
1947, accepted the suggestions in the Constitutional Adviser’s
memorandum but deleted the reference to the approval of the
Council of State. The Union Constitution Committee deleted all
the suggestions for the exercise of discretionary powers by the
President and also the proposal for a Council of State. The
committee however took a definite step in the direction of a
centralized authority in the matter of elections: according to its
recommendations, all powers of supervision, direction and control
in respect of the federal as well as provincial elections would be
vested in a Commission to be appointed by the President. The
Union Powers Committee expanded this proposal by the inclusion
in the Federal Legislative List of the subject “All Federal elections:
and Election Commission to superintend, direct and control all
Federal and Provincial elections”.

The provisions suggested in the model Provincial Constitution came
up for discussion in the Constituent Assembly on July 18, 1947.

The Constitutional Adviser in his Draft Constitution of October,
1947 provided that the superintendence, direction and control of
all elections to the Federal parliament and Provincial Legislatures
(including the appointment of Election Tribunals for the decision
of doubts and disputes in connection with elections to Parliament
and to Provincial Legislatures) and of all elections to the offices
of President, Vice-President, Governor and President. The
Drafting Committee altered this scheme and in its draft the power
of appointing an Election Commission for supervising elections to
the office of Governor and to the State Legislature was vested in
the Governor. The Drafting Committee expressed the definite
opinion that the Election Commission for provincial elections should
be appointed by the Governor. This view underwent a radical
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change subsequently and on June 15, 1947, when the article came
up for discussion in the Constituent Assembly, Ambedkar
introduced a new article which made comprehensive provision
for a Central Election Commission to be in charge of all Central
and State elections.”

J. THE CONSTITUENT ASSEMBLY DEBATES

16. Draft Article 289 went on to blossom into Article 324 of the
Constitution. Regarding the Draft Article 289 it is apposite that we notice
the following developments and discussions. On 15" June, 1949, the
following discussions are noticed. Amendment No.99 was moved by
Dr. B.R. Ambedkar to the original Article 289. The original Article 289
read as follows:

“289. The superintendence, directions and control of elections to
be vested in an Election Commission.

(1) The superintendence, direction and control of the preparation
of the electoral rolls for, and the conduct of, all elections to
Parliament and to the Legislature of every State and of elections
to the offices of President and Vice-President held under this
Constitution, including the appointment of election tribunals for
the decision of doubts and disputes arising out of or in connection
with elections to Parliament and to the Legislatures of States shall
be vested in a Commission (referred to in his Constitution as the
Election Commission) to be appointed by the President.

(2) The Election Commission shall consist of the Chief Election
Commissioner and such number of other Election Commissioners,
if any, as the President may, from time to time appoint, and when
any other Election Commissioner is so appointed, the Chief Election
Commissioner shall act as the Chairman of the Commission.

(3) Before each general election to the House of the People and
to the Legislative Assembly of each State and before the first
general election and thereafter before each biennial election to
the Legislative Council of each State having such Council, the
President shall also appoint after consultation with the Election
Commission such Regional Commissioners as he may consider
necessary to assist the election Commission in the performance
of the functions conferred on it by clause (1) of this article.
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(4) The conditions of service and tenure of office of the Election
Commissioners and the Regional Commissioners shall be such as
the President may by rule determine: Provided that the Chief
Election Commissioner shall not be removed from the office except
in like manner and on the like grounds as a judge of the Supreme
Court and the conditions of the service of the Chief Election
Commissioner shall not be varied to his disadvantage after his
appointment: Provided further that any other Election
Commissioner or a Regional Commissioner shall not be removed
from office except on the recommendation of the Chief Election
Commissioner.

(5) The President or the Governor or Ruler of a State shall, when
so requested by the Election Commission, make available to the
Election Commission or to a Regional Commissioner such staff
as may be necessary for the discharge of the functions conferred
on the Election Commission by clause (1) of this article.”

17. The amendment moved contemplated substitution of the
original Article 289 inter alia as follows:

“(2) The Election Commission shall consist of the Chief Election
Commissioner and such number of other Election Commissioners,
if any, as the President may, from time to time appoint, and when
any other Election Commissioner is so appointed, the Chief Election
Commissioner shall act as the Chairman of the Commission.

Xxx XXX XXX

(4) The conditions of service and tenure of office of the Election
Commissioners and the Regional Commissioners shall be such as
the President may by rule determine:

Provided that the Chief Election Commissioner shall not be
removed from the office except in like manner and on the like
grounds as a judge of the Supreme Court and the conditions of
the service of the Chief Election Commissioner shall not be varied
to his disadvantage after his appointment:

Provided further that any other Election Commissioner or a
Regional Commissioner shall not be removed from office except
on the recommendation of the Chief Election Commissioner.”

18. Dr. B.R. Ambedkar had this to state inter alia:
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“The House will remember that in a very early stage in the
proceedings of the Constituent Assembly, a Committee was
appointed to deal with what are called Fundamental Rights. That
Committee made a report that it should be recognised that the
independence of the elections and the avoidance of any
interference by the executive in the elections to the Legislature
should be regarded as a fundamental right and provided for in the
chapter dealing with Fundamental Rights. When the matter came
up before the House, it was the wish of the House that while
there was no objection to regard this matter as of fundamental
importance, it should be provided for in some other part of the
Constitution and not in the Chapter dealing with Fundamental
Rights. But the House affirmed without any kind of dissent that in
the interests of purity and freedom of elections to the legislative
bodies, it was of the utmost importance that they should be freed
from any kind of interference from the executive of the day. In
pursuance of the decision of the House, the Drafting Committee
removed this question from the category of Fundamental Rights
and put it in a separate part containing articles 289, 290 and so on.
Therefore, so far as the fundamental question is concerned that
the election machinery should be outside the control of the
executive Government, there has been no dispute. What article
289 does is to carry out that part of the decision of the Constituent
Assembly. It transfers the superintendence, direction and control
of the preparation of the electoral rolls and of all elections to
Parliament and the Legislatures of States to a body outside the
executive to be called the Flection Commission. That is the
provision contained in sub-clause (1).

Sub-clause (2) says that there shall be a Chief Election
Commissioner and such other Election Commissioners as the
President may, from time to time appoint. There were two
alternatives before the Drafting Committee, namely, either to have
apermanent body consisting of four or five members of the Election
Commission who would continue in office throughout without any
break, or to permit the President to have an ad hoc body appointed
at the time when there is an election on the anvil. The Committee,
has steered a middle course. What the Drafting Committee
proposes by sub-clause (2) is to have permanently in office one
man called the Chief Election Commissioner, so that the skeleton
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machinery would always be available. Election no doubt will
generally take place at the end of five years; but there is this
question, namely that a bye-clection may take place at any time.
The Assembly may be dissolved before its period of five years
has expired. Consequently, the electoral rolls will have to be kept
up to date all the time so that the new election may take place
without any difficulty. It was therefore felt that having regard to
these exigencies, it would be sufficient if there was permanently
in session one officer to be called the Chief Election Commissioner,
while when the elections are coming up, the President may further
add to the machinery by appointing other members to the Election
Commission.

Now, Sir, the original proposal under article 289 was that there
should be one Commission to deal with the elections to the Central
Legislature, both the Upper and the Lower House, and that there
should be a separate Election Commission for each province and
each State, to be appointed by the Governor or the Ruler of the
State. Comparing that with the present article 289, there is
undoubtedly, a radical change. This article proposes to centralize
the election machinery in the hands of a single Commission to be
assisted by regional Commissioners, not working under the
provincial Government, but working under the superintendence
and control of the central Election Commission. As I said, this is
undoubtedly a radical change. But, this change has become
necessary because today we find that in some of the provinces of
India, the population is a mixture...”

(Emphasis supplied)

19. Professor Shibban Lal Saksena gave notice of an amendment
to the amendment to Article 289 which, inter alia, stated that after the
word ‘appoint’ in clause (2), the words “subject to confirmation by two-
third majority in a joint session of both the Houses of Parliament” be
inserted. He also proposed that in clause (4), the words “Parliament
may by law determine” be substituted for the words “President may by
rule determine”. There were certain other amendments proposed by
Prof. Saksena. Prof. Saksena further went on to make the following
statement:

“..0f course it shall be completely independent of the provincial
Executives but if the President is to appoint this Commission,
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naturally it means that the Prime Minister appoints this Commission. A
He will appoint the other Election Commissioners on his
recommendations. Now this does not ensure their
independence...”

XXX XXX XXX

“So what [ want is this that even the person who is appointed B
originally should be such that he should be enjoying the confidence
of all parties—his appointment should be confirmed not only by
majority but by two-thirds majority of both the Houses. If it is only
a bare majority, then the party in power could vote confidence in
him but when [ want 2/3rd majority it means that the other parties C
must also concur in the appointment so that in order that real
independence of the Commission may be guaranteed, in order
that everyone even in opposition may not have anything to say
against the Commission, the appointments of the Commissioners
and the Chief Election Commissioner must be by the President
but the names proposed by him should be such as command the D
confidence of two-thirds majority of both the Houses of
Legislatures.”

XXX XXX XXX

“I want that in future, no Prime Minister may abuse this
right, and for this I want to provide that there should be two-thirds E
majority which should approve the nomination by the President.
Of course there is danger where one party is in a huge majority.
As I said just now it is quite possible that if our Prime Minister
wants, he can have a man of his own party, but I am sure he will
not do it. Still if he does appoint a party-man, and the appointment F
comes up for confirmation in a joint session, even a small opposition
or even a few independent members can down the Prime Minister
before the bar of public opinion in the world. Because we areina
majority we can have anything passed only theoretically. So the
need for confirmation will invariably ensure a proper choice.”

(Emphasis Supplied)

20. On 16" June 1949, we notice that Shri H.V. Pataskar stated
as follows:

“As I said, so far as I can see, article 289(2) is quite enough for
the purpose. Even under article 289(2) we can appoint not merely H
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some officials of the Government as Election Commissioners, but
people of the position of High Court Judges; we can make them
permanent; we can make them as Independent as we are trying
to make them in the case of the Central Commission.”

(Emphasis Supplied)

21. Pandit Hirday Nath Kunzru addressed the following concerns
and suggested as follows:

“Here two things are noticeable: the first is that it is only the Chief
Election Commissioner that can feel that he can discharge his
duties without the slightest fear of incurring the displeasure of the
executive, and the second is that the removal of the other Election
Commissioners will depend on the recommendations of one man
only, namely the Chief Election Commissioner. However
responsible he may be, it seems to me very undesirable that the
removal of his colleagues who will occupy positions as responsible
as those of judges of the Supreme Court should depend on the
opinion of one man. We are anxious, Sir, that the preparation of
the electoral rolls and the conduct of elections should be entrusted
to people who are free from political bias and whose impartially
can be relied upon in all circumstances. But, by leaving a great
deal of power in the hands of the President we have given room
for the exercise of political influence in the appointment of the
Chief Election Commissioner and the other Election
Commissioners and officers by the Central Government. The Chief
Election Commissioners will have to be appointed on the advice
of the Prime Minister, and, if the Prime Minister suggests the
appointment of a party-man the President will have no option but
to accept the Prime Minister’s nominee, however unsuitable he
may be on public grounds. (/nterruption). Somebody asked me
suitable why it should be so.”

XXX XXX XXX

“My remedy for the defects that I have pointed out is that Parliament
should be authorised to make provision for these matters by law.
Again, Sir, this article does not lay down the qualifications of
persons who are chosen as Chief Election Commissioners or as
Election Commissioners. And, as I have already pointed out, in
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the matter of removal, the Election Commissioners are not on the
same footing as the Chief Election Commissioner.”

(Emphasis Supplied)
22. Shri K.M. Munshi expressed the following views:

“Between two elections, normally there would be a period of five
years. We cannot have an Election Commission sitting all the time
during those five years doing nothing. The Chief Election
Commissioner will continue to be a whole-time officer performing
the duties of his office and looking after the work from day to day,
but when major elections take place in the country, either Provincial
or Central, the Commission must be enlarged to cope with the
work. More members therefore have to be added to the
Commission. They are no doubt to be appointed by the President,
but as the House will find, they are to be appointed from time to
time. Once they are appointed for a particular period they are not
removable at the will of the President. Therefore, to that extent
their independence is ensured. So there is no reason to believe
that these temporary Election Commissioners will not have the
necessary measure of independence. Any way the Chief Election
Commissioner an independent officer, will be the Chairman and
being a permanent officer will have naturally directing and
supervising power over the whole Commission. Therefore, it is
not correct to say that independence of the Commission is taken
away to any extent.

We must remember one thing, that after all an election department
is not like a judiciary, a quasi-independent organ of Government.
It is the duty and the function of the Government of the day to
hold the elections. The huge electorates which we are putting up
now, the voting list which will run into several crores—all these
must necessarily require a large army of election officers, of clerks,
of persons to control the booths and all the rest of them. Now all
this army cannot be set up as a machinery independent of
Government. It can only be provided by the Central Government,
by the Provincial Government or by the local authorities as now.
It is not possible nor advisable to have a kingdom within a kingdom,
so that the election matters could be left to an entirely independent
organ of the Government. A machinery, so independent, cannot
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be allowed to sit as a kind of Super-Government to decide which
Government shall come into power. There will be great political
danger if the Election Tribunal becomes such a political power in
the country. Not only it should preserve its independence, but it
must retain impartiality. Therefore, the Election Commission must
remain to a large extent an ally of the Government; not only that,
but it must, a considerable extent, be subsidiary to Government
except in regard to the discharge of the functions allotted to it by
law.

“Therefore, the Parliament as well as the State Legislatures are
free to make all provisions with regard to election, subject, of
course, to this particular amendment, namely, the superintendence,
direction and control of the Election tribunal. Today, for instance,
the elections re controlled by officers appointed either by the Center
or the Provinces as the case may be. What is now intended is that
they should not be subjected to the day-to-day influence of the
Government nor should they be completely independent of
Government, and therefore a sort of compromise has been made
between the two positions; but I agree with my honourable Friend,
Pandit Kunzru that for the sake of clarity, at any rate, to allay any
doubts clause (2) requires a little amendment. At the beginning of
clause (2) the following words may be added; “subject to the
provisions of law made in this behalf by Parliament.”

(Emphasis Supplied)
23. Dr. B.R. Ambedkar made the following remarks:

“Now with regard to the question of appointment [ must confess
that there is a great deal of force in what my Friend Professor

Saksena said that there is no use making the tenure of the Election

Commissioner a fixed and secure tenure if there is no provision in
the Constitution to prevent either a fool or a knave or a person

who is likely to be under the thumb of the Executive. My provision—
I must admit-—does not contain anything to provide against
nomination of an unfit person to the post of the Chief Election
Commissioner or the other Election Commissioners. I do want to
confess that this is a very important question and it has given me
a great deal of headache and I have no doubt about it that it is
going to give this House a great deal of headache. In the U.S.A.
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they have solved this question by the provision contained in article
2 Section (2) of their Constitution whereby certain appointments
which are specified in Section (2) of article 2 cannot be made by
the President without the concurrence of the Senate; so that so
far as the power of appointment is concerned, although it is vested
in the President it is subject to a check by the Senate so that the
Senate may, at the time when any particular name is proposed,
make enquiries and satisfy itself that the person proposed is a
proper person. But it must also be realised that that is a very
dilatory process, a very difficult process. Parliament may not be
meeting at the time when the appointment is made and the
appointment must be made at once without waiting. Secondly, the
American practice is likely and in fact does introduce political
considerations in the making of appointments. Consequently, while
I think that the provisions contained in the American Constitution
is a very salutary check upon the extravagance of the President
in making his appointments, it is likely to create administrative
difficulties and I am therefore hesitating whether I should at a
later stage recommend the adoption of the American provisions
in our Constitution. The Drafting Committee had paid considerable
attention to this question because as I said it is going, to be one of
our greatest headaches and as a via media it was thought that if
this Assembly would give or enact what is called an Instrument of
Instructions to the President and provide therein some machinery
which it would be obligatory on the President to consult before
making any appointment, [ think the difficulties which are felt as
resulting from the American Constitution may be obviated and
the advantage which is contained therein may be secured. At this
stage it is impossible for me to see or anticipate what attitude this
House will take when the particular draft Instructions come before
the House. If the House rejects the proposal of the Drafting
Committee that there should be an Instrument of Instructions to

the President which might include, among other things, a provision

with regard to the making of appointments, this problem would
then be solved by that method. But, as I said, it is quite difficult for

me to anticipate what may happen. Therefore in order to meet
the criticism of my honourable Friend Professor Saksena,
supported by the criticism of my honourable Friend Pandit Kunzru,
I am prepared to make certain amendments in amendment No.
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99. I am sorry I did not have time to circulate these amendments,
but when I read them the House will know what I am proposing.”

(Emphasis Supplied)
24. Thereafter, he proposed that an amendment which read as
follows:

“The appointment of the Chief Election Commissioner and other
Election Commissioners shall, subject to the provisions of any law
made in this behalf by Parliament, be made by the President.”

(Emphasis Supplied)

25. We notice that the amendment which was proposed by
Professor Shibban Lal Saksena which we have noticed came to be
negatived and the amendment which was proposed by Dr. B.R.
Ambedkar was adopted. Thus, Article 289 as amended was added to
the Constitution. It is this Article which appears in the Constitution as
Article 324.

26. At this stage, we may only notice the following comment,
however, in the work by B Shiva Rao: -

“By leaving a great deal of power in hands of the President, it
gave room for the exercise of political influence by the Central
Government in the appointment of the Chief Election
Commissioner and the other Election Commissioners. His remedy
was that Parliament should be authorized to make provision for
these matters by law. K.M. Munshi, while supporting Ambedkar’s
proposal suggested in order to meet Kunzru’s criticism an
amendment requiring that the appointment of the Chief Election
Commissioner and the other Election Commissioners would be
subject to law made by Parliament; and that the power of the
President to make rules regulating their conditions of service would
likewise be subject to any law made by Parliament. With these
modifications the article was adopted: at the revision stage it was
numbered as article 324.”

27. The Constituent Assembly of India can proximately be traced
to the deliberations of the cabinet mission. The broad features were as
follows. The members of the constituent assembly were to be elected
not on the basis of adult suffrage. At the time, i.e., in 1946, India was still
under British rule. British India broadly consisted of the Governors
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provinces and the Chief Commissioner’s provinces. There were also a
large number of princely states. An interim government, no doubt, based
on elections, was put in place. There were also at the same time,
provincial legislative bodies. The members of the Constituent Assembly
came to be elected by the members of the provincial assemblies and
they were not directly elected by the people of the country as such. Shri
Kaleeswaram Raj is, therefore, correct that the Constituent Assembly
was not directly elected by the people. There were changes which were
necessitated by the partition. Suffice it to note that there were 238
members representing the Governors and others provinces. This is besides
89 sent by the princely states. The first meeting of the Assembly was
held on 9" December, 1946.0ne Shri B.N.Rau was appointed as the
constitutional advisor. He made a draft constitution. A drafting committee,
drawn from the members of the constituent assembly in turn with the
help of the Secretariat as well, brought out two drafts further, which in
turn, were published.Public discussion ensued. Thereafter, the draft
articles were discussed in the constituent assembly. There were further
amendments. It is to be noticed also that the humongous task necessarily
led to the creation of several committees. The most prominent of them
can be perceived as the drafting committee, the advisory committee and
various sub-committees which included the sub-committee on
fundamental rights.

K. THE USE OF CONSTITUENT ASSEMBLY DEBATES

28. In regard to the use of Constituent Assembly debates, the law
has not stood still. At any rate, whatever may be the controversy, as
regards its employment to discern, the purport of a provision there can
be no taboo involved in its use to understand the history of a provision
under the Constitution and the various steps leading up to and
accompanying its enactment. In this regard, we may refer to the following
view expressed in His Holiness Kesavananda Bharati
Sripadagalvaru v. State of Kerala and Another'’:

“1598. If the debates in the Constituent Assembly can be looked
into to understand the legislative history of a provision of the
Constitution including its derivation, that is, the various steps leading
up to and attending its enactment, to ascertain the intention of the
makers of the Constitution, it is difficult to see why the debates

19(1973) 4 SCC 225
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are inadmissible to throw light on the purpose and general intent
of the provision. After all, legislative history only tends to reveal
the legislative purpose in enacting the provision and thereby sheds
light upon legislative intent. It would be drawing an invisible
distinction if resort to debates is permitted simply to show the
legislative history and the same is not allowed to show the
legislative intent ...”

(Emphasis supplied)

29. In fact, in a recent Judgment by Justice Ashok Bhushan, which
is partly concurring and partly dissenting, reported in Dr. Jaishri
Laxmanrao Patil v. Chief Minister and others', has approved, after
referring to the decisions of this Court on the point, ‘the use of Constituent
Assembly debates’.

L. CONCLUSIONS ABOUT HISTORICAL PERSPECTIVES
INCLUDING THE LIGHT SHED BY THE CONSTITUENT
ASSEMBLY DEBATES

30. The members of the Constituent Assembly were undoubtedly
concerned over the need to ensure independence of the Election
Commission. Under the Government of India Act, 1935, the earlier law,
it was the Executive which was conferred the power to conduct the
election. Initially, there was a consensus of opinion, in fact, that the right
to vote was to be made a fundamental right. In fact, in the draft Article
by Shri K.M. Munshi, he contemplated providing for right to choose for
every citizen and a free secret and periodic election.The Fundamental
Rights Sub-Committee also approved that there must be universal adult
franchise guaranteed by the Constitution.The election was to be free,
secret and periodic. Most importantly, the Fundamental Rights Sub-
Committee in the meeting held on 29.03.1947 contemplated that an
independent Commission must be set up under Union law. A
recommendation providing for an Election Commission being appointed
in all cases with the law of the Union was made. Further, it becomes
clear from a perusal of the work ‘Framing of India’s Constitution’ by B.
Shiva Rao that some disputes arose relating to so much power being
conferred on the Union in the matter of elections. The dispute essentially
related to clothing the Commission with power to conduct elections in
regard to the State Legislatures, besides the Union Legislature. The

1(2021) 8 SCC 1
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Minority Sub-Committee also made a report that the Election Commission
should be independent and quasi-judicial in character.The Advisory
Committee on Fundamental Rights, Minority, Tribal and Excluded Area
also accepted the principles formulated by the Fundamental Rights Sub-
Committee. However, the view was expressed by Shri C. Rajagopalachari
that the right to vote should not be a part of fundamental right. Dr.
Ambedkar, however, specifically opined that in order that election may
be free in the real sense of the word, they shall be taken out of the hands
of the government of the day, and be conducted by the independent
body called the Election Commission. Shri C. Rajagopalachari, however,
persevered with the theme that the matter relating to franchise may not
find itselfamong the provisions providing for Fundamental Rights. Shri
Govind Vallabh Pant suggested a compromise and the Advisory
Committee thereby recommended that instead of being included in the
Chapter on Fundamental Rights, the provisions relating to franchise and
to an independent Election Commission should be located in another
part of the Constitution. In his work, the Framing of India’sConstitution,
by B. Shivarao has not minced words by commenting that by leaving a
great deal of power in the hands of the President, it gave room for
exercising political influence in the appointment of the Election
Commissioner and other election commissioners. The remedy, it was
found, which was contemplated was, that the Parliament would make a
law to regulate the matter. As we have noticed, there was severe criticism,
particularly by Shri Kunzuru and Professor Shiben Lal Saxena, and it
was thereupon, that Shri K.M. Munshi while supporting Ambedkar’s
amendment to the original article, recommended that the appointment
be subject to the law made by the Parliament. It is on this fundamental
basis that the amendment which was proposed by Dr. Ambedkar to the
original article was adopted.

31. Professor Saxena was emphatic that the draft amended Article
289, which contemplated appointment being made by the President,
without anything more, would necessarily mean that the Prime Minister
would end up appointing the Commission. He warned that it would not
ensure their independence. He was clear that in future, no Prime Minister
should abuse the right to appoint.Shri H.V. Pataskar felt Article 289(2)
sufficed. The thought which comforted the Member was not merelysome
official of the Government could be appointed as Election Commissioners
but people in the position of High Court Judges. Pandit Hirday Nath
Kunzru clearly articulated the anxiety and the need for the preparation
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of the electoral roll and the conduct of the elections, being entrusted to
people, who were free from political bias and whose impartiality could
be relied upon ‘in all circumstances’. The plight of the President, who
has to act on the advice of the Prime Minister, was highlighted. It was
the learned Member, who suggested the remedy for the defect, thatis
that the Parliament should be authorised to make provisions for these
matters, by law. This was also the view of the Sub-Committee on
Fundamental Rights. Shri K. M. Munshi, took the view that the Election
Commission must remain to a large extent an ally of the Government.
The pursuit of independence of the Election Commission, he felt, should
not result in there arising ‘a kingdom within a kingdom’. It was not to be
a quasi-independent organ of the Government. This is on the basis that
the Election Commission would necessarily have to rely upon Officers,
who would have to be provided by the Government. Finally, we find Dr.
Ambedkar acknowledging the existence of a great deal of merit in the
fear that guaranteeing a fixed and secured tenure, was of no use, if
there was no provision in the Constitution, which would stand in the way
of either an incompetent or unfair official, becoming and running the
Election Commission. In particular, Dr. Ambedkar foresaw the danger
of the Election Commissioners, being persons who were likely to be
under the control of the Executive. The provision, as proposed to be
amended by Dr. Ambedkar, it was admitted by Dr. Ambedkar himself,
did not provide against an ‘unfit’ person being appointed to the Election
Commission. Thereafter, he predicted that the question will emerge as
one of the greatest headaches. He found solace in the prospect of an
instrument of instructions being issued to the President, which would
guide the President in the matter of appointment to the Election. Noticing
the uncertainty about the prospect, however, it was and to allay the
apprehensions voiced by both Professor Saxena and Pandit Kunzru, that
Article 324(2), as it presently obtains, came to be proposed by way of
the amendment to the amendment of the original Article. In other words,
before the words ‘be made by the President’, the words ‘subject to
provisions of any law made in this behalf by Parliament’. came to be
inserted.

32. We understand the historical perspective, and the deliberations
of the Fundamental Rights Sub-Committee, the Drafting Committee and
the other Sub-Committees and, finally, of the Constituent Assembly itself,
to be as follows:

A golden thread runs through these proceedings.
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All the Members were of the clear view that election must be
conducted by an independent Commission. It was a radical departure
from the regime prevailing under the Government of India Act, 1935.
The Members very well understood that providing for appointment of
Members of the Election Commission by the President would mean that
the President would be bound to appoint the Election Commissioner solely
on the advice of the Executive, which, in a sense, was understood as on
the advice of the Prime Minister. The model of appointment prevailing in
the United States was deliberated and not approved. Though, Shri K.
M. Munshi was not in favour of giving complete independence to the
Election Commission and felt that it should be an ally of the Government,
it clearly did not represent the views of the predominant majority of the
Members. Right to Vote was, to begin with, considered so sacrosanct
that it was originally contemplated as a Fundamental Right. However,
finally, as we have already noticed, it was found more appropriate that it
should be contained in a separate part of the Constitution, which is the
position obtaining under the Constitution. It is equally clear that the
Members of the Commiittees, including the Constituent Assembly, wanted
the appointment to the Election Commission not to be made by the
Executive. The uncertain prospect of an instrument of instructions, finally
led the Assembly to adopt the amendment suggested by Dr. Ambedkar,
which, as we have noticed, was initially the suggestion made by Pandit
Kunzru, and what is more, even seconded by Shri K. M. Munshi. In
short, what the Founding Fathers clearly contemplated and intended was,
that Parliament would step-in and provide norms, which would govern
the appointment to such a uniquely important post as the post of Chief
Election Commissioner and the Election Commissioners. In this regard,
we notice the final words of Dr. Ambedkar in regard to the debate
surrounding Article 324, was that he felt sorry that he did not have time
to circulate the amendments.

33. It is important that we understand that when the Founding
Fathers, therefore, inserted the words ‘subject to the provisions of any
law to be made by Parliament’, it was intended that Parliament would
make a law. While we would not go, so far as to hold that Parliament
was under a compellable duty, which this Court can enforce by a
Mandamus, to make a law, all that we are finding is that the Constituent
Assembly clearly intended that Parliament must make a law within the
meaning of Article 324(2). Such an understanding of Article 324(2) may
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be contrasted with similar provisions in the Constitution, which also
contemplated enabling the making of law by Parliament. This brings us
to the question relating to an evaluation of similar provisions in the
Constitution.

M. ARTICLES IN THE CONSTITUTION, WHICH
EMPLOY THE WORDS ‘SUBJECT TO ANY LAW’ TO
BE MADE BY PARLIAMENT ASCONTAINED IN
ARTICLE 324

34. One of the contentions of the respondent-Union is that this
Court must bear in mind the snowballing effect of the interpretation
canvassed by the petitioners being accepted on other situations governed
by other Articles.

35. Articles in the Constitution, which employ the words ‘subject
to any law’ to be made by Parliament as contained in Article 324.

36. Article 98 provides that each House of Parliament shall have
a separate Secretarial Staff. Article 98(2) provides that Parliament may,
by law, regulate the recruitment and conditions of the staff. Article 98(3)
empowers the President, in consultation with the Speaker of the House
of People or Chairman of the Council of States, to make Rules, till
Parliament makes law. Apart from the dissimilarity, it is to be noticed
that, even in the matter governed by Article 98, if not law, Rules are to
govern.

37. Article 137 declares that, subject to the provisions of any law
made by Parliament or Rules made under Article 145, Supreme Court
shall have the power of review. It will be noticed that in the first place,
the Supreme Court has framed rules, regulating the power to review.
The absence of a law made by Parliament would have little effect. The
purport of Article 137 has absolutely no comparison with Article 324(2).
Article 142(2) uses the same expression, viz., ‘subject to the provisions
of any law made by Parliament’ and it provides that the Supreme Court
is to have power for ordering the attendance of any person, the discovery
or protection of any document or the investigation or punishment for any
contempt. Patently, the absence of any law under Article 142cannot
produce the impact, which Article 324(2) is capable of producing and,
what is more, vouchsafed by the debates in the Constituent Assembly.
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38. Article 145 uses the expression ‘subject to the provisions of
any law made by Parliament’, Supreme Court can make Rules for
regulating the practice and procedure of the Court. It is self-evident that
it bears no resemblance to the context, purpose and background of Article
324(2).

39. Article 146 of the Constitution of India reads as follows:

“146. Officers and servants and the expenses of the Supreme
Court

(1) Appointments of officers and servants of the Supreme Court
shall be made by the Chief Justice of India or such other Judge or
officer of the Court as he may direct: Provided that the President
may by rule require that in such cases as may be specified in the
rule, no person not already attached to the Court shall be appointed
to any office connected with the Court, save after consultation
with the Union Public Service Commission

(2) Subject to the provisions of any law made by Parliament, the
conditions of service of officers and servants of the Supreme
Court shall be such as may be prescribed by rules made by the
Chief Justice of India or by some other Judge or officer of the
Court authorised by the Chief Justice of India to make rules for
the purpose: Provided that the rules made under this clause shall,
so far as they relate to salaries, allowances, leave or pensions,
require the approval of the President

(3) The administrative expenses of the Supreme Court, including
all salaries, allowances and pensions payable to or in respect of
the offices and servants of the Court, shall be charged upon the
Consolidated Fund of India, and any fees or other moneys taken

by the court shall form part of that Fund.”

40. Article 146(2) is essentially a matter which deals with the
conditions of service of Officers and Servants of Supreme Court. In
regard to the said employees, the Founding Fathers have provided for
Rule-making power with the Chief Justice of India. We are clear in our
minds that apart from the fact, the rule-making power is lodged with the
Chief Justice of India, there cannot be any valid comparison between
the employees of the Supreme Court and the members of theElection
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Commission. There is no safeguard provided against the removal as is
contemplated for the Chief Election Commissioner and Election
Commissioners. Article 148 deals with appointment of the Comptroller
and Auditor General of India. It reads as follows:

“148. Comptroller and Auditor General of India

(1) There shall be a Comptroller and Auditor General of India
who shall be appointed by the President by warrant under his
hand and seal and shall only be removed from office in like manner
and on the like grounds as a Judge of the Supreme Court

(2) Every person appointed to be the Comptroller and Auditor
General of India shall, before he enters upon his office, make and
subscribe before the President, or some person appointed in that
behalf by him, an oath or affirmation according to the form set out
for the purpose in the Third Schedule

(3) The salary and other conditions of service of the Comptroller
and Auditor General shall be such as may be determined by
Parliament by law and, until they are so determined, shall be as
specified in the Second Schedule: Provided that neither the salary
of a Comptroller and Auditor General nor his rights in respect of
leave of absence, pension or age of retirement shall be varied to
his disadvantage after his appointment

(4) The Comptroller and Auditor General shall not be eligible for
further office either under the Government of India or under the
Government of any State after he has ceased to hold his office

(5) Subject to the provisions of this Constitution and of any law
made by Parliament, the conditions of service of persons serving
in the Indian Audit and Accounts Department and the
administrative powers of the Comptroller and Auditor General
shall be such as may be prescribed by rules made by the President
after consultation with the Comptroller and Auditor General

(6) The Administrative expenses of the office of the Comptroller
and Auditor General, including all salaries, allowances and pensions
payable to or in respect of pensions serving in that office, shall be
charged upon the Consolidated Fund of India.”
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41. As far as the appointment of the Comptroller and Auditor
General is concerned, it is governed by Article 148 (1) and the Founding
Fathers have provided beyond the pale of any doubt that the appointment
of the Comptroller and Auditor General, vital and indispensable as he is
for the affairs of the nation, his appointment is to be made by the President.
The safeguard, however, considered suitable to ensure his independence
has been declared by providing that the CAG can be removed only in
like manner and on like grounds as a Judge of the Supreme Court. In
stark contrast, Article 324 (2) has, while it has provided for the
appointment of the Chief Election Commissioner and the Election
Commissioners by the President, it has been made subject to a law to be
made by the Parliament.No such provision is provided in Article 148 (1).
We cannot be oblivious to the fact that this is apart from providing for
the safeguard in the first proviso to Article 324 (5) that the Chief Election
Commissioner shall not be removed except in like manner and like grounds
as a Judge of Supreme Court of India. Still further, there is a third
distinguishing feature between the Chief Election Commissioner and the
CAG again located in the first proviso to Article 324 (5). It is declared
that the conditions of service of the Chief Election Commissioner shall
not be varied to his disadvantage after his appointment. The Chief Election
Commissioner and Election Commissioners stand on a far higher pedestal
in the constitutional scheme of things having regard to the relationship
between their powers, functions and duties and the upholding of the
democratic way of life of the nation, the upkeep of Rule of Law and the
very immutable infusion of life into the grand guarantee of equality under
Article 14.

42. Article 187 provides for a Secretariat for the State Legislature.
Except for the difference in the Legislative Body being the State
Legislature and the Governor taking the place of the President, it mirrors
Article 98 of the Constitution.

43. Article 229 deals with Officers, servants and expenses of
High Court. There cannot be any valid comparison between the Chief
Election Commissioner and the Election Commissioners contemplated
under Article 324 (2) and the Officers and servants of the High Court.
The very fact that Officers covered by Article 229 (2) are not extended
any protection against removal, itself not merely furnishes a significant
starting point but may itself be conclusive of the dissimilarity between

2023(3) elLR(PAT) SC 60

59



2023(3) elLR(PAT) SC 60

60 SUPREME COURT REPORTS [2023] 9 S.C.R.

A the persons associated with the Central Election Commission and the
employees covered by Article 229 (2).

44. Article 229(2) deals with the Officers, expense and servants

of the High Court. Since Article 229 is pari materia with Article 146

(2), we would find merit in the same rationale, which we have furnished

B for not comparing the employees with the persons governed by Article
324 (2).

45. Article 243 (k) is part of Part IX of the Constitution, which
was inserted by the Constitution (Seventy Third) Amendment Act, 1992.
Part IX deals with the panchayats. Article 243 (k) reads as follows:

“243K. Elections to the Panchayats The superintendence, direction
and control of the preparation of electoral rolls for, and the conduct
of, all elections to the Panchayats shall be vested in a State Election
Commission consisting of a State Election Commissioner to be
appointed by the Governor.

(2) Subject to the provisions of any law made by the Legislature
of a State the conditions of service and tenure of office of the
State Election Commissioner shall be such as the Governor may
by rule determine: Provided that the State Election Commissioner
shall not be removed from his office except in like manner and on
the like ground as a Judge of a High Court and the conditions of
service of the State Election Commissioner shall not be varied to
his disadvantage after his appointment.

(3) The Governor of a State shall, when so requested by the State
F Election Commission, make available to the State Election
Commission such staff as may be necessary for the discharge of
the functions conferred on the State Election Commission by clause

(1).

(4) Subject to the provisions of this Constitution, the Legislature
G of a State may, by law, make provision with respect to all matters
relating to, or in connection with, elections to the Panchayats.”

46. Article 243(k)(1) contemplates the appointment of the State

Election Commissioner to be made by the Governor. Article 243(k)(2)
contemplates that the conditions of service and the tenure of the State

H Election Commissioner is to be such as may be made by the Governor
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by Rule and this is, however, made subject to the provisions of any law
made by the Legislature of a State. It is, no doubt, again true that the
Parliament, while inserting Article 243K, has partly insulated the State
Election Commissioner by providing that he shall not be removed from
Office except in like manner and on like ground as a Judge of the High
Court. Similarly, in the proviso to Article 243K (2), the conditions of service
of the State Election Commissioner cannot be varied to his disadvantage
after his appointment. It must be noticed that Parliament was aware of
the mandate of Article 324(2) when it inserted Article 243. Parliament
has carefully chosen not to provide for the making of any law as regards
the appointment of the State Election Co