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AcTs—

Of the Union of India—
1961—XLIII  See Income Tax Act, 1961.

1963.—- XXXVI See Limitation Act, 1963.
ASSESSEE’S COMBINED TRADING ACCOUNT FOR READY-
‘MADE GARMENT AND OTHER CLOTH.—considered
without reference to whole account—addition
of the amount on readymade garmeni alome— =
legality of—reduction of 5 per cent on cloth
account on the reduced sale, by Income Tagz

Appellate Tribunal, correctness of.

Where the account of the  assessee was
Combind Trading Account for Readymade
-Garment and other cloth as well and the Appel-
late  Assistant Commissioner- of Income-tax
added the amount on one item alone ie., on
readymade garments on_ the ground that the
sales were suppressed;

Held, that this combined trading account
could not be considered without referring to the
whole account. .Recasting of readymade gar-
ments account by the Appellate Assistant Com-
missioner, Income-tax had an inevifable repercus-
ssion on the resule of other cloth account and if]
was wholly erroneous on the parf of the Appel-
late Assistant Commissioner, Income-tax fo have
ignored f,he same completely. The Incom Tax

1
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AssESSE’'S COMBINED TRADING ACCOUNT FOR READY-,
MADE GARMENT AND OTHER CLOTH—Concld.

Appellate Tribunal has correctly found that the
portion of account had an important relation in
the context in which it appeartd and a portisn
of the account could not we taken or interpreted
bereft of the context;

Held, further, that the Income Tax Appel-
late Tribunal correctly held that the rate of per- -
_centage hxed at 17.5 per cent by the Apptllate
Assistant Commissioner was high and that 12.5
per cent was a reasonable one and as  such the
“I'ribunal correctly gave reduction of 5 per cent
in this account i.e.,, in cloth account on the
reduced sale of Rs. 4,95,885 which resulted in a
further reduction of Rs. 28,189. .

- Gommissioner of Income-taz, Biimr, Patna 303
v. M[s. Varieties, (1985), IL.L.R. 64, Pat._

Brnar FiNaNcE AcT, 1961—[—section 13(1) and 13(1)
(bY—provisions of—special rate of taz on certain

" sales or purchase—whether to be applicable 3o
Taw materials (in.puls)only.] .

Where in view of the notification issued by

Government of Bihar on 12th April,. 1982 under

- section 15(1) of the Bihar Finance Act, 1961,
hereinafter called the Act, providing for special
rate of tax on certain sales or purchase, the writ
petitioner filed application before Deputy Com-
missiontr, Commercial  Taxes,” Jamshedpur
.under section 13(1) (b) of the Act for grant of
certificate in respect to a large number of com-
modities, but certificate was issued with regard
to some of the’item only and was rtejected with
Tespect fo the rest;
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Brar Finanace Acrt, 1961—Concld.
' Held, that the notification dated the 12th
April 1982, gives the clue to the interpretation
of the expression by mentioning * the word
“inputs” after the word “Industrial raw mate-
rials. Considered in that light tht Depcty Com-
missioner -is right in holding that such items
which are just to be fitted in finished goods
manufactured by the writ-petitioners cannot be
treated as raw materials (inputs). .
Tata Engineering and Locomotive Co. Lid. vs. 314
The ‘State of Bihar and Anr. (1985 ILL.R. 64, Pat. -
CENTRAL ExcisE Rures, 1944—[—Rule 8(1y—notifica- -
tion contained in Annexure "2 issued under—-
granting exemptions to manufacturcr with res-
pect to ecweise duty—whether applicable to writ-
petitioner, manufacturing beverage 17, regis-
tered mark of resbondent no. 5 wunder cerlain
conditions of put, by respondent-no. 5.]

Non aloholic beverage  known as ‘77" was
admittedly registered trade mark - of Modern
Bakeries (India) Ltd., respondent no. 5, and it
allowed the writ petitioner to use the same. In
order to safeguard its interest and in order to

keep up reputation, and good will of - ifs trade
mark rtespondent no. 5 imposed certain condi-
tions. The conditions read as a whole clearly
establish .that the .writ petitioner was not acting
as an agent of respondent mo. 5 in manufactur-

. ing and selling the beverage. )

Held. that -the writ petitioner, being a
manufacturer was entitled to the exemption as
contained in Annexure “2” which was issued

“ under Rule 8(1) of the Central Excise Rules.
' M/s. Steel City Beverages Private Ltd., 329
Tamshedpur, v. " The Union of India and Ors.
(1985), I.L.R. 64, Pat.
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Hinou Law.—[—Importible estate—wchether can be

owned and possessed by joint Hindu family—

junior branch of joint Hindu family—rights

of—no intention to forgo their riqkt of succes-

sion by members of junior branch—effect—

sanad, whether to include within its term  oll the

mainienance holders.]

A joint impartible estate can be owned and
possessed by joint Hindu family and the members
of the junior branch of the joint Hindh family
can be said to forgo their rights of succession to
estate only if an intention on their part to separate
from the family can either be express or implied.
In the instant case no such intention either

" express or implied on the part of Gandharbaraj
Singh Deo, a member of the junior branch of the
joint Hindu family, is either alltged or proved;

H{d, that the Sanad cannot in any way be
construed to be only in favour of Dwijraj singh
Deo. It would include within its term all the
maintenance holders.

Rameshzt;ar Singh Deo gnd Ors, v. Hemanta 338
KEumar Singh Deo and Ors. (1985), LL.R. 64,
Pat. . .

INcoME TAx Act, 1961—[—seciions 139, 144, 256(1)
and 271(1) and (2)—section 271(1) (a)—provi-
sions of—penalty, whether to be levied even
after changing interest under section 139—period
of default, whether ends with the filing of return
income under section 139(4) or best judgment
ussessment of income under section 144—section
271(2)—quantifying of penalty—assessed taz,
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IncoMe Tax. Acr, 196]1—Contd.
whether to be taken as payable by wunregistered
firm—words “‘notwithstanding . anything  con-
wained in apy Other provisions”, effect of—sec-
tion 256(1)—question of law referred by Income
Tazx Appellate Tribunal to High Coury for api-
nion—effect—narrowing down the coniroversy to
only one of the several contentions—whether can
be redrafted.

Per Curium —The period of default, in
filing return by the assessee reckoned from the
due date of filing the return has to be taken to
have come to an end with the filing of the return
of the income, if it is filed before the best judg-
ment assessment under section 144 of the Income
Tax Act, 1961, hercinafter called the Act, and
within the period prescribed under section 139(4)
of the Act and in a case of no return of income
filed at all with .the assessment of income as pres-

. cribed under section 144 of the Act; -

Held, that the penalty in the instant case is
levinble under section 27(1) of the Act even
“alter charging interest under section 139, period
of default is not circumscribed by the period of
assessment year and it ends either with the filing
of the return of income in accordance with law
or with the assessment of income in lieu theréof
under section 144 of the Act. The provisions as
made, suffer from no ambiguity and is sufficiently
workable keeping in view the ceiling on the
quantum of penalty. . .

- Held, further, in view of the provisions, par-
ticularly made, of imposition of penalty upon a
registered firm it is irressistible to conclude in
terms of the language of section 271(2) of the Act
‘that. while quantifying the penalty the assessed



]

NDEX

IncomMe Tax Acr, 1961—Coned. ’

tax is not to be taken as one -payable by the
assessee as a registered firm but as if it is unregis-
tered firm. Any other meaning given to it shall
cause serious violence to the non-obstance clause
and the words notwithstanding anything con-
tained in any other provisions of the Act shall
lose its purpose.

Held, also that in the instant case penalty
under section 271(1) is leviable upon the asses-
sec and the amount of penalty is Rs. 8,680 calcu-
lated on the basis of tax on registered firm has
been validly levied on the assessee for the asses-
sment year 1966-67.

Per Majority (Nazir Ahmad J, contra).—
Where the question of law framed -by the
Income Tax Appellate Tribunal referred to the
High Court for opinion under section 256(1) of
the Act, has got the eflect of narrowing down the
controversy to only one of the several conten-
tions -which can be raised, to question the vali-
dity of the imposition of penalty under section
271(1) (a) of the Act;

Held, that the real issue may escape if other

-or alternative contentions are not permitted to

be raised. In such a situation on being reframed
it will not be a new question of law rather i
shall new point of view on the same question
which has been decided by the Tribunal. The

- real controversy relates to the question as to

whether the assessee is liable to penalty under
section 271 of the Act or not. Merely because

_some contentions were not raised before the Tri-

bunal the assessee cannot be denied the opportu-
nity to raise suih contentions. -

PAGH
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Per Nazir Ahmad J,:—

Jleid, that even ii a questfon of law is re-
. drafted by the High Court to the effect whether
penalty can be imposed under section 271(1) (a)
of the Act, then it will be a wider question that
what was raised before the Tribunal and such a
" question cannot be redrafted, as.such a= question
was not raised before the Tribunal and in such a
case it cannot be said that it is a dlffercnt aspect
of the same question.

M]s. - Jamunadas Mannalal, Jhumritélaiya v. 235
The Gommissioner of Income- taz, Bihar (1985)
I.LR. 64, Pat.

!.nurn.n'ors' Act, 1963.—[—Article 123 and section

o Yie—guit setting aside exparte  decree—plaintiff
asserting in plaint of having knowledge of fraud
or collusion on 25th March, 1972——suit filed on
22nd May, 1972—further mvestzgatwn regard-
ing, fraud or collusion, if necessary. :

Where in the plaint for setting aside exparte
decree dated 30th June, 1970 there was specific
assertion that plaintiff had knowledge about the
fraud and collusion on 25th March, 1972 and
the suit was filed on 22nd May, 1972; .

Held, that on the pleading of the plaintiff

- itself no further investigation is needed. and as

such, the suit was barred by limitation under
Article 123 of the Limitation Act, 1963.

Dcb Nath Mishra and another v. The State
of Bihar end another (1985), L.LL.R. 64, Pat. 320
15 TLR—2 :
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I'ULL BENCH

v

_ Ba[orc 5. K. Jha, Nanr Ahmad cmd Prabhu Shanker Muhzu. ]j
198‘1. ]
May, 21
M/S. JAMUNADAS MANNALAL, _]HUMRITELAIYA .
"I‘Hl‘ COMM[SSIONER OF INCOME.-TAX, BIHAR

Inromc ’l‘a:» Acs, 1961 (Central Act, no. XLIIT of 1961) sections
139, 144, 256 (1) and 271 (1) and (2)—section 271 (1) (a)—provisiong
a;—apenalty, whether to be levied even after charging interest undep
.section. 139—period of default. whether ends with the filing of returm
Sf, income under, section 139 (4) or best judgment assessment of income
under section l44—section 271 (2)—quantifying of penalty-—assessed
1oz, uthether to be taken as pa}'able by unregistered ﬁrm—-—words
“nerwithstanding anything contained in any other provisions”, . effect
af—section 256 (1)—question of law referred by Income Tax Appeliate
Tribunal to High Court for opinion,—effect—narrowing douwn the
CON{TOUCrs] v 10 onie of the several conrennony—wherher can be redrafted.
Per Cunum —The period of default, in filing “return by the
. agsessce reckoned from the due date of filing the return has to be. taken
to have comc to an endt with the filing of the return of the income, if
it is filed before the best-judgment aseessment, under section -144 of
the Ingome Tax Act,-1961, hereinafter called -the Act..and: Within the
. period, prescribed urider section 138 (4)-of the- Act and in a-case of no
_seturp of income filed at all with the assessment of income as p-rescnbed
. [mdel' section 144 of the Act.

Held tha,t the penalty m the ‘mstant case: is: levmble under
' mctmn 271, (1) of the Act.even after. charging interest under- section
130 Penod of default i is not circumacr |bed by the Denod. of assessment

#T'axation Cas¢ nos. 37 and 88 of 1975, ‘Re :Statetnent of ense - under section

, 6fNaof-the, Ineome-Tax  Act, 1981 by the Tneome.Tax 'Anpellate” T-ihunal, ‘B’

Bench, | Fotnn_in tbe matter nf nsrosament of . Inrome.Tak o Mis” Tnmunadn
")(annn.lnl J}:.m-:-r‘elhlyn. for the assessment yenr 1985.86 and 1966.-67.
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year and it ends either Wwith the filing of the return of ."“.c‘lﬂneeg;

accordance with law or with the assessizent of income mlﬁheuf er o

utuger section 144 of the Act. The provisions as ma.de,' suffer from '

gmbiguity and is sufficiently workable keeping in view the ceiling o
the quantun of penalty; -

Held. (urther, in view of the pro"isiOfr_lls. partiCul_nrly mtaglc, :;
:nosition of penalty uPon a registered firm it is irressistible
E:Eclﬂ(tile iuo tel:ms n}" theplanguagtj: of section 271 (2) of the Act that
while quantifying Lhe penalty the assessed tax is ot to be taken as
one pavable by the assessee as a registered firm but agsif itis unregis-
tored firm. Any other Moaning given to it shall cause serious violence

* to the non-ubstante clange and the words not\V1tlmstanding anything
_contained in any other provisions of the Act shall lose its purpose;

Held, also, that in the instant case penalty under section 271 (1)
is leviable upon the assessee and the amount of penalty is Rs. 8,680
ealeulated on  the basis of tax on registered firm hag been validly
“levied on' the assessee for the assessment year 1866-67. o

Per Majority (Nazir Ahmad J, contra)

E " Where the question of law framed by the Income-tax Appellate
. Tiibunal referred to the High Court for opinion under section 256 (I)

of the Act, has got the effect of narrowing down the controversy to
:only one of the several contentions which can be raised, “to- question

. the Act; .

_the validity of the imposition of penalty under section 271 (1) () of

Held, that the real issUe may escape if other or alternative
" contenticns are hot nermitted to  be rajced, In stich a  sitwation on
being reframed it will pot be a new quection of Jaw rather it shall new
point of view on the same question which has been decided by the
Tribunal. The real controversy relates to the anestion s to whether
tha ascessee is liable to penalty under section 271 of the Act.or not.

- Merelv becance rom= rontentions were not raised hefore the Tribuna.l,

“the asses_éc_e ian not denied the opportunity to raise such contentions:
Per Nazir Ahmad J, |

-

. Held, that even if & quec:t'ion of lav\; is l'edﬁlffed. by 't‘h; H;pl.;'l'c
o the effect whether penalty can be imposed under section 271 (-1)01(]3
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. i
of the Act, then it will be a wider question than what Was faised
before the Tribunal and such a questjon can not be redrafted, as such
a question was not rajsed before the Tribunal and in such a case it
«an not be said that it is a different aspect of the same question.

Cuse laws discussed.

Staternent of case under section 256 (1) of the Incoms Tax Act, -
1961. : '

The fzicrs of the case material to this Teport are set out in the
judgment of P. S. Mishra, J.
{
Case in the First instance was heard by 5. K. Jba and A. K. Sinba,
JJ. who referred it to a larger Bench. .

On this reference.
« M/[s. Kashi Nath Jain and Rameshwar Prasad I1 for the petitioner.

M/s. B. P. Rajgarhia, S. K. Sharan and Samrendu Pratap Singh
for the opposite party. :

P. S. M1sHRA, J.—At the instance of the asvescee, M/s. Jamuna-
das Mannalal, a revistered firm, at Jhuwritelaiva in the district of
Harzaribagh, Income Tax Apvellate Tribunal ‘I’ Pench, Patna, has
referred to this Court the following: questions o' law for opinion:—

“(1) Whether penalty under section 27(1)(a) could be jmposed
even after charging interest under section 139 for delayed submis-
sion of return, (2) Whether on the facts and in the circumstances
of this case the Income Tax Officer had forfeited his richts to
impose penalty under section 274(1)(a) Ty not completine the acsess- -
went under section 144, (3YWhether on the facts of the case u
penalty of Rs. 8,780 calculated on the basis of tax on unregister-
ed firm could be levied in this case when no tax was payable
by it as a registered firm.” : '

9. Assessment vears involved are 1965-66 and 1966-67. There
being separate penalty orders for the two Years. and separate appeaks
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by the assessec  before the Appellate  Assistant Comimissioner of

Income Tax, Ranchi Range, Ranchi, and the Income Tax Appellate

"Pribunal ‘B’ Bench, Patna and two relerences althcugh by & com- .
mon order have been made by the Tribunal. in this Court also

"the relerences in  questioz have becn registered as ‘two Taxation

cases;* one for the assessment year 1965-66 and the other for the

asscsswient year 1966-67. A Bench' of this Court consisting of 8. K.

Jha 'and A. K. Sinha, JJ heard the matter and on 3lst March 1985

noticed that on the qQuestion as to what should be the period

for ' which there can be said to be’ a default for levying penalty

in terms of section 271(1){a) of the Income Tax Act, 1961, the

two Hon'ble Judges of this Court, namely, S. P. Sinha, J {as he

then was) and- *S. Sarwar Ali, J (were in disagreement in the case’
of Additional Commissioner of Income Tax, Bihar Versus Dongarsidar

‘Biharilal(1). 'They, accordingly thought it desirable that the matter

should be heard by a Fuil Bench for an authoritative exposition of

law. . : . A

. 3. Aditted tacts, infer alia, are as follows: —

The assessee is a registered firm- As provided under section 139(1
{d) of the Xncome Tax Act, 1961 (hereinafter referred-to as “the
Act’) it could file its return of income by the 30th June, 1965
for the assessment year 1965-G6 but it failed to do so. Similarly
for the assessment year 1966-67. its return of income wag due on
30th June-1966. It did not, however, file the return within time.
. The assessee was given a notice by the Income Tax Officer con-
cerned as provided under’ sub-section (2) of section 139 of the
Act to furbish a return of its income for the assessMent - Year
1965-66. - The assessee did not. resnond to thic notice. The asces-
scc submitted a return for- the assessment vear 1965-66 on 17th
October: 1966 and ~ for the assessment year 1966-67 on 28th August
19‘6_8 under. section 139(4) of the Act. Penalty proceedineg ‘#ére
,imtl_atcd for not filing the return of income by the due date under
section 1391} . of "‘the Act ‘and . netices were issued under
section 274/271(1)(a) of the Act which were dulv served .on: the
assessee. The Income Tax Officr concluded that the assessee failed
to. submit return of its income for these two years by the due

o ‘v w e,

te A 106 LR, 897 — "

[EETITRTY RN
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datc and de]ayed the fhiling of return without reasonablc Caus’c Ho
accordingly imposed a penalty of Rs. 8,310 Leing two pcr Cen)
the tax asscssed as unregistered firm for every month - of def ault
for the assessment year 1965-66 and Rs. 8,68 being two per Cf:nt
of the assessed tax as unregistered firm for the as‘scssmem year
1966-67. after deducting the ad»';mce tax already paid, for every
month during which default continued.. The assessce preférred
appeals before the Appellate Asmstant Comtmnissioner of l’ncomc ’l an,,
Ranchi Range, Ranchi and its appeals having - been dlSIﬂ]SSC "By
the Appellate Assistant Commissioner, it appcaled before’ !hc 'r\‘p-‘
peliate Tribunal. The Appellate Triupal also found ng merit lu
the .appeals as to the question that no lishility to pay penalty
existed but it “found force in the arguMents of the asseSsce’s
- counsel that in determining the quantum of penalty pavments o}
advance taxes should have been considered. It a~cordingiv direck-

ed the Tncome Tax .Officer to recompute the penalties after  due
consideration and adjustments of advance taxes pail for "oth the
yéars under appeal and both the appeals were partly aflowed. ¥
assesseethen moved the T:lhunal for a reference under seChon 2’56"}1 }
of the Act,

-

"The assessec had pald advance faxes leuahlc to a regmcmd

ﬁriu for the assessment Yyears 1965-66 and  1966-67.
For the years 196667 it had paid its tax . h‘\hhﬁ’ep
as .a registered firm -in Full. Tts contention © ' gn

-that Dasis was thal since no tax was payalde by it for ilic
assessment year 1966-67 no penalty could be unposed uwron 1t
' for that year and accordingly the penalty of Rs 8,680 calculated
as the amount of 2 per cent of the tax asseswed as ad unré-
gistered “firm could- not be levied. Third question under referencs
+ ja. therefore. conﬁned to the assessment year. 1966-67 only..

5. Mr. K. -N. Jain, learned c0unsel appearing for Yhe asses‘;ea
at the first instance su®ested that the question. “whether —penalff
under section. 271(1)a@) could be imnosed even after Charging
interest under section 139 for the delaved submission of refurn,’
rcqmres a reframing so as to include other asrects of law.  Accord
mg to him the wider and real issus involved in the case is:—

“Whether on the facts and in’' the circumstances of fthe: tase,
penalty under section 271¢1) is leviable or not.” As to wheﬂ)eﬁ
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penalty under section 271(1)(a) could be imposcd evenafter charg-
ing intercst under section 139 or not, is only onc of the as-
pects, (of, the, real question as- to whether on the facts and in the
ciraynstances of the case, exercise of power to impose  penalty
under scction 271(1)(a) is le.al or not. Penalty can be levied after
interest® is charged upon the tax paya'le, at the Lest, isa ground
like' several other g ounds to show that- the imposition of penalty
upon thc assessce is invalid. Mr. B. P. Rajgarhis, learned senior
standing counsel of the Incoroe-tax Department appearing for the
Commissioner of Incoine Tax, Bihar, however, seriously objected io
the reframing of the question on the ground that as su~gested by
Mc. Jain if, the question is reframed it shall not be one arising
out ‘of the Tritunal’s order. .
., 6..Until the decision of the Supreme Court in the case of
;Com1)1,is_s:iqnep‘ of Income Tax, Bombay versus Scindia Steam Naviga-
tion Co. Lid.(1). there .was no judgment of the Supreme Court as
to: What precisely may be the meaning and impert of the words, : —
“any question of law arising out of” the Tribunal's' order. A wide
diverzence of judicial opinion required a review of the varioms
yudginents of the High Conrts and accordingly after doing  so.
Supreme Court said: — .

. "It will be seen from the foregoing reviéw of the deci
fons. that all the High Court are agreed that section b
“reates a special jurisdiction, that the power of the Tribunal
to make a reference and the right of thé litigant to require -
it, :imust’be sought within the four corners of section 66(1).
that the jurisdiction -of the High Court to hear -references i<
limited' to questions which are properly referred to it under
section 66(1), and that such jurisdiction is purely advisory and
extends only to deciding questions referred to it. The narrow
. ground over which the Hign Courts differ is as regards the
question whether it is competent to the Tribunal to refer. o
the High Court to decide, a .question of law which was not,
either raised before the Tribunal or decided by it, 'where it
arises, on the facts found by it.” . '

o

O

BT
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‘T'he Suprewe Court noticed that one ‘view was that the
words “any question of law arising out of” the order of the
‘Tribunal signify that the quesion must have been raised
before the Tribunal and considered by it, and the other view
was that all questions of law arising out of the facts found
would be qucstions of law arising out of the order of. the
“Tribunal. The Supreme Court summed up as follows:—

“(1) When a question is raised before the Tribunal and
is dealt with by it, it is clearly one arising out
- of its order.

(2) When a question of law is raised before the Tribu-
nal but the Tribunal fails to deal with it, it
must be deemed to have been dealt with by it,
and is, therefore, one arising out of its order. -

{3) When a question is not raised before the Tribupal
but the Tribunal deals with it, that will also
be a question arising out of its order.

(4) When a question of law is neither raised before the
Tribunal nor considered by it, it will not be a
question arising out of its order notwithstanding
that it may arise on the findings given by it.

Stating the position compendiously, it is only a
question that has been raised before or decided
by the Tribunal that could be held to arise out
of its order.” -

While applying the above said law to the facts of the case
hetore them, the Supreme Court further observed: —

“Now the 'only question on which the - parties were at
issup before the income-tax authorities was whether the. sum
of Rs. 9,26,532 was assessable to tax as income received during
the vear of account 1945-46. That having been decided against
the respondents, the Tribunal referred on their application
under section 66(1), the question, whether the snim of
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Rs. 9,26 532 was properly included in the mssessee 'c?mp;lnys.
total income for the assessment year 1946‘47,. and thag H‘z_va;
. the very question which was argued and decided by the 1g(}
Court. Thus it cannot be said that the respondents had
raised any new question before the Court. But the qp-pcllanb
eontends that while before the income-tax authorities the
respondents disputed their liability on.the ground that - the
amount in question had been received in the year previous (o
the year of account, the contention urged by them before the
court was that even on the footing that the income had been
+ received in the year of account, the proviso to section 10(2)(1{7,7.}
had no_application, and that it was 2 new, question . which
they were not entitled to raise. We do not agree .with this
contention. Section 66(1) speaks of a question of law that
grises out of the order of the Tribunal. Now a question of
law might be simple one, having ‘its impact: at one point, or.
1t may bhe complex one, trenching over an area with approaches
leading to different points therein, .Such a question might
‘involve more than onc aspect, requiring to be tackled Ffrom
different stand points. All that section 66(1) requires is that}
the question of law which is referred to the court for decision
and which was in issue before the Tribunal. Where the
- question. itsell was under issue, there is no further limitation
imposed by the section that the rcference should be - limited
to those aspects of the question which had been argued beforce
the Tribunal. It will be' an overrefinement of the position to
hold that  each aspect of a Question is ‘itself a distinct
question for the purpose of section 66(I) of the Act. That
was the view tnl;en by this court in Commissioner of lncome-
tax versus Ogale Glass Works Lid. and in Zoraster and . Co.
VCTSUs Comn}lssmner of Income-tix, and e ‘agree  with it
As t,h.r: question on which the parties were at issue, which was
referred to the court under section 66(I), and decided by &
. : By 3 o > : AR
ll'l']dle1 section 66(5) is whether the sum of Rs. 9.96.539 is
;lidbj¢ to be included in the taxablé income of the re’é i
0 ) o Laxabie 1n pondents,
- theé ground on which the respondent, ) T
b - i pondents. contested their lability
+ -kelore the High Court was one which was within: +h. Cof
“the - tof d the Hiok ch was within' the scope of
.the-question, and the High Court rightly éntertained i
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The bupleme Court has thus clarlﬁcd thal a question of
law in issue should not be taken to he inhibited by the
grounds or contentions which are raised before the Tribunal.
-If the yuestion framed by the Tribunal has got the effect of
narrowing down the controversy to only onc of the several
contentions  which can be raised to question the validity of the-
mposition of penalty under section-271(1)(@) applying the law
laid down by the Supreme Court it must be held that the
real issue may-escape if other or alternative contentions are
not permitted to be raised. As the question referred to us
_r.hc inhibited form covers only a part of the real ‘controversy,
it is pertinent and reasonable to argue that’ the question
should be reframed, so that the real issue arising out of the
erder of the Tribunal may be decided. Some contentions like
onu' to ‘which I shall presently advert although arise out of
the order of the Tribunal were not argued before it. The real
coniroversy relates to the question as to whether the assessec
is liable to penalty nnder section 271(1) or not. Merely because
some contentions were not raised before the Tribunal -the
assesses can ‘not  be . denicd the " opportunity to raise  such
vontentions. . C

7. Mr. Rajg arln)a placed 1el1.1uce on the judgment in the
case of Kusumben D. Muahadevia versus Gommissioncr of
Income-tax, Bombay City(1) as also on some judgments of the
High Courts and’ contended that a question of law which may
become’ available from the facts ~before the Tribunal cannot -
be allowed to be raised if it was not raiscd before ~the Fribu-
nal and decided by it. He submitted that a question can be
Aframed by this Court only if the - contention soucht $o be
raised is co-extensive with the questlon of-law" referred to
this Court by the Tribunal or is' one which may be said to
‘be included in 1it.' Observations of Hidavatullah J. in
Kusumben's case as also in the other cases decided by the
Supreme Court as to the true scope of the jurisdiction of the
High Court have been noticed by the Supreme Court in the

(1) 88 LR, A40. .
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case of Commissioner of Income Tax Vs. Scindia Steam Navi-
gation Co. Ltd. (supra) and as. analysed by Venkatarama
Aiyar ]. Who spoke for the. majority including Jjustice
Hidayatullah found nothing in those cases that Tuns counter
to the conclusions referred to above. It may be an over refine-
ment, of the position to hold that each aspect of a question
is itself a distinet question. In the words of ome of the distin-.
guished Judges of this Court: — -

“It i an accepted principle of law that where the question
. “referred for opinion did not cover. the real controversy in issue,
the High Court could reframe the question and decide the real
controversy. It cannot be gain said' that a controversy may
involve different approaches for its solution. 'Where the real
controversy is, whether the penalty levied under section 271(1)(a) -
was legal and valid, it can be vead from different angles.”
(See 116 ITR 897) - - : ‘ )
.1 am in vespectful agreement with these observations. Ia
the instant case the real controversy in issue as to whether the
penalty could be levied under section 271(1)(a) or not has been
approached by the Tribunal from a particular angle, which -
approach the learned counsel for the assessee says requires no
consideration by this Court. Mr. Jain has fairly conceded that
statutory interest realised under section 139(8) has got mo
bearing or effect upon the powers of the competent authorities
to impose penalty under section 271(1)(«). Liability to pay
penalty is not controlled by the provisions under section 139(8). .
The only answer to the question no. I.referred to this Court -
by the Tribunal, therefore, is that the penalty under
. section 271(1}a) would be imposed even after charging interest
under section 139 for-delayed submission of return. But the real
issue can still be approached from another angle. In such .2
sitnation on being reframed it will not be a new question of
law rather it, shall be a new point of view on the same |
question which has been decided by the Tribunal. Both
Mr. Jain and Mr. Rajgarhiya addressed us at length on the
- question as reframed i.e. whether on the facts and in the circums-

(120 LT.Y 540, . ‘ me——
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tances of the case, penalty under section 271(1)(a) is leviable
-or not According to Mr. Jain section 271(1)(a) speaks of the
default in furnishing the return of total income under sub-
section (1) of section 139 or by notice given under sub-section (2}
of section 139 apd the failure to furnish it within the time’
.allowed and. in the manner required by sub-gection (1) of
-section 139 or by such notice, as, the case may be. Under
.section 139(1) every person, if his total .income or the total
income of any other person in respect of which he is assessable
under the Act exceeded the maximum amount which is not
chargeable to income-tax during the previous year is obliged to
-fuinish a return of his income or the income of such other
person during the previous year in accordance with law before
the expiry of four months from the end of the previous year
or ‘where there-is more than one previous vear from the end nf
the previous year which expired last before the commencement
of the assessment year, or before the 30th June of the assess-
ment year, whichever is latter, if the person concerned is one
whose total income includes any income from business or
profession, and in the case of every other person by the 30th
day ot June of the assessment year. If no return is filed on
or before the due date there is a default. Except in accordance
with the proviso of section 139(1) in no other case the rctuin
of income required to be filed under section 139(1) can be
filed after the duc date. A return filed under section 139(2) or -
under section 139(4) cannot be said to be a return filed under
section 139(1). Thus even if a return is filed under section 139(4)
the default in filing the return under section 139(1) is not
removed. In fact the beginning and the end of the default in
the filing of the return under section 139(1) coincide. FEither
the return under section 189(1) is filed or not filed at all.
That hreing the position, according to Mr. Jain.it- is not
possible to'quantify the amount of penalty on the basis of the
“amount of the tax payable by the defaulting assessee for every
“month durine which the default cont'nued. In other words once
~ there is a default in filing the return under section 139(1) of
the Art there is no continuity attached to if and if there is
any it is ad infinitum. In the absence of a terminus provided
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under section 271 andjor any.other provision of the Act 1mpo-
-sition of penalty is- neither practicable nor possible. .Mr. Raj-
garhiya on the other. haud contended that .the ,qua.hf)fmg
_expression, return. of total: income, of - the assessment year
-goncerned must be deemed to- be- satisfied either by the hling
of the retwrn under. section. 139(4) of the Act or if no. return -
is filed at all.with the conclusion of the assessmenf proceeding
becausc the penalty is leviable upon the assessed tax in addition
to the umount of the tax payable. After detail arguments from
both the sides were heard, Mr. Jain, however, indicated  that
he was not pressing his contention,. In view of this:stand ..of
Mr: Jain, perhaps, we are not required to probe.into it but
to leave this-controversy. at that will mean to.leave this Courtls
contioversial view in the judgment ‘of S. P. Sinha, J<—"The
dclault cannot be carried over beyond the assessment year.
Like an assessment of income to income-tax which must: remain
conhned to an assessment year, the assessment of penalty must
also remain confined. to an assessment, year” as. it is. The .very
purpose for which we constituted the Eull Bench- would stand
defeated if we do-not predicate into.this question. 1. propose,
-therefore, to deal briefly, but not dismissively, with this aspect.

8. My, Jain started by | reminding us the well. settled

» principie of constinction of taxing  statutes. that’ when the
provision is ambigupus or is capable of ‘two. mea;iiii'gs-, the
, coastructivn beneficial to.the citizens should he adopted and
» referrad to w Division Bench decision of the, Calcutta ngil
Coury in C.J. 7", vs,. Pegetable: Products Ltd (%) aud’_ the, judge-
ment of the Supreme Court affirming the said Calcutta dedi-
sion . E‘q' ; ;15_)73\ 88 ITR 192] for this p{lfpb,sé ) Withplit‘
id;sput.m_g this rule of, interpretation of statutes Mr.. Iié;jga}hiya
on the Qtlfqr_.hland, drew our attention to. ,tﬁé\i‘ﬁ‘c'l'g-mént df the
Supreme Court in, Rajpaitans Agencies Lid..ys, C.I. T.(2) to read
a passage. from Maxwell on thé'Interprét.atioh 'oE”St-'aﬁlté's;. ll(‘}'t.h
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cd’i'l.i(m page 284, which js quoted with approval in the said
case: - .

“lhc tendency of modern decisions upon the whole, is to
nAFrow matenially the dlﬂcrence between what is called’a strict
and, Al)m('ﬁ;m‘_ construction.” This and 'like rules of ., interpre-
tation of sidtutes have been V'u‘lousl) stated.

No doubt one has to jook merely on what is clearly said in
« taxing statute, There is no room of any intendment. There
is no eGuulv about a tax. ‘T'here is no presumption as to tax.
Nothing has to be read in, nothing has to be complied, one can
only look fairly at the language used. (See IRC 1921 IRB 64).
Even so the fundamental rule of construction is the'same for
all, statutes, whether fisical or otherwise. To arrive at the real
u]'q‘mmg it is always necessary to get an exact conception of the
aim, scope rnd object of the whole Act.  [See.Heydon's case
(1084) 3 Co Rep 7b1. 411’ Gen, vs, Carlion Ban (1899) 2UB
158 With' these mutmus I shall now proceed to read the
worclb of thr, relevint provisions of the et and t6 test the
40ucctn( s» or otherwise of he contention of Mr, Jain,
R A cct on 1! ‘1 m Cits tele\ ant p'nl-. as | c‘ustmg in the
rélevang yéar vung as Follow» -—

‘N(l) I' ery person if. hls Lota] mcomc or the total
“incom¢ of dny other person in respect of which
he- is assessable under this Act during the pre-
vious, year exceeded, the maximum amount
which is 1ot chargeable to income-tax. . shall
furnish a return, of his income or the income of
such other. person during the prevmus year in the
- prescribed form. and verified in_ the- prescribed
manner and setting foth such ot.her particulars

as may be prescnbcd .

(1) rvitm)“-o T 13. )
8y (1059) 93 1'1 R.°168.
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(c) ins the case of every person whose total income, or the-

- total income of auy other person in respect of
which is assessable under this Act, includes any
income from business or profession, before the
expiry of six months from the end of the previ-

* ous year or where there is more than one previous.
year, from the end of the previous year which
expired last before the commencement of the
assessment, year, or before the 30th day of June
of the assessment ycéar, whichever is later; '

(h) in the case of,e\'e;ry other person, before the $0th day

of June of the assessment year:

Provided that, an application made in the prescribed
manner, the Income-tax Officer may, in his discre-
tion, extend the date for furnishing the retum;

1) in the case of any person whose total income includes
any income from business or profession previous
year in respect of which expired on or before 81st
day of December of the year immediately préced-
ing the assessment year and in the case of any

person referred to in clause (b), up to a period .

"not exceeding bevond 30th day of September of
the assessment year without charging any interest;

(¢} in the case of any person whose total income includes
any income from business or profession the previ-
ous year in respect of which expired after 31st

~ day of December of the year immediately preced-
- ing of the ascessment year, after the 31st day of

‘December of the assessment, year without, charging
any interest; and . : ‘

(#f) up to any period falling beyond the dates mentioned
in clauses (f) and (i?), in which case, interest at



VOL 1.x:v]

PATNA SERILS, , 247

: the rate of six per cent, per annum will be

(¢; In

(b) in

(2) Tn

payable from the Ist day of October or the lst day

. of January, as the case may be, of the assessment

year to the date of the furnishing of the return;

the case of a registered firin or an unregistered
firm which has been assessed under clause () of .
section 183, on the amount of tax which would
have been payable if the firm had been assessed
as an unregistered firm;

any other case, on the amount of tax payable on
the total income, reduced by the advance tax,” if
any, paid or by any tax deducted at source; as the
case may be.

Cw, * . 5

the case of any person who, in the Income-tax
Officer’s opinion, is assessable under this . Act,
whether on his own total income or on the total
income of any other person during the previous
year, the Income-tax Officer may, before the end

. of the relevant assessment vear, serve a notice

upon him requiring him to furnish, within thirty
days from the date of service of the notice, a
return of his income or the income of such other
person during the previous year, in the prescri-

“bed form and verified in the prescribed manner

- and sgetting forth such other p'lrtlculars as may

be’ prebc1 1bcd

" Provided that on an application made in the prcscrib;:d

manner the Income-tax Officer may, in his dis-
cretion. extend the date for Ffurnishing the

_ return, and when the date for furnishing of the

15 ILR—3

return, whether fixed originally or on extension,
Ealls beyOnd the 30th day of September or as the
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* case may be, the 31st day of December of the
assessment year, the provisions of sub-section
(ifi) of the proviso to sub-section (1) shall apply.

- w N #

{4) Any person who has not furnished a return within
* the time allowed to him under sub-section (1) or
sub-section (2) may before the assessment is made
furnish the retwrn for any previous year at
any time before the end of the four - assessment
years from the end of assessment year-to which
return relates, and the provisions of sub-clause
(721) of the proviso to sub-section (1) shall apply

in every such case. .

* i *
. i ' Ed ’ ‘ :

*{7) No return under sub-secfion (1) need be Furnished
by any person for any previous year if he has
already [urnished a return of income for such
year in accotdance with the provisions of sub-
section (2).

(8) Notwithstanding anything contained in clause (itf) of
the proviso to sub-section. (1),  the Income-tax
Officer may-in such cases and under such circum-
stances as may be prescribed, reduce or waive the

interest payable any person under any provision
of the section. . : -

» ’ . N . i
This section has undergene some amendments and as

stands today, in its relevant part it runs as
follows.:
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“Return of income—(1) Every person, if his total income
or the total income of any other person in respect
of.which he is assessable under this Act during
the previous year exceeded the maximum amount
which is not chargeable to income-tax, shalf
furnish a return of his income or the income of
such other person.during the previous year in
the prescribed form and verified in the prescribed.-
manner and setting forth such other particulars
as may be prescribed— ‘

{a} in the cage of every person whose total income, or the
total income of any other person in respect of
which' he is assessable under this Aét, includes
any income from business, or profession, before
the expiry of (four mouth:.) From the end of the
previous year or where there is more than one
previous year, from the end of the previous year
which expired last before the commencement of
the assessment year, or before the 30th day of
June of the assessment year, whichever. is later;

. {b) in the case of every other person, before the 30th day
of Junec of the assessment year:

0o ] * *
Ve .
“(: ’) In the ca\se of any person who, in the Income-tax
: Officer’s 0p1mon, is assessable under this Act,
whether on his own total income or on the total
income of any other person during the ' previous
year, the Income-tax Officer may, before the end’
‘of the relevant assessment year, issue a notice to
him -and serve the same upon him requiring him
te furnish, within thnt.y days from the ‘date of
service of the notice, a_ return of his income or
* the income of such other person . during the
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previous year, in the prescribed form and verified
i “the prescribed manner and setting forth such
other particulars as may be prescribed:

[ Provided that, on an application made in the prescribed
mauner, the Income-tax Officer may, in his
-liscretion, extend the date for furnishing the
return, and, notwithstanding that the date 1is so
_extended, interest shall be chargeable in accord-
ance with the provisions of sub-section (8)],

(@)@ Any person who has not furnished a return within

the time allowed to him under sub-section (1) or
sub-section (2) may before the assessment is made,
furnish the return for any previous year at any
‘time belore the end of the period specified in
clause () [aud the provisions of sub-section - (8)
_shall apply in every such case].

(l;) The period referved to in clause ih) shall be—

_{#) .where the return relates to a previous yéar
relevant to any assessinent year commenging on
or before the Ist day of April, 1967 four years
from the end of such assessment year; _

(i1) where the return relates to a previous' year rele-
vant to the assessment year commencing on the

Ist day of April, 1968, three years from the end
of the assessment yc:zn';'i

(1i1y Where the return relates to a . previous year
relevant to any other assessment year, two years
from the end of such assessment, year."-’ '
Ll - * ‘ * '

“(8)(a, Where the return under sub-section (1) or sub-

section (2) or sub-section (4) for an assessment year

PR
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is furnished after the specified date, or is not
furnished, then (whéther or not the Income-tax
Officer has extended the date for furnishing . the
return under sub-section (1) or sub-section (2),
the assessee shall be liable to pay simple interest
at twelve per cent per annum, reckoned from the
day immediately following the specified date to
- the date of the furnishing of the return or, where
no return has been furnished, the date of comple-
tion of the assessment under section 144, on the
amount of the tax payable on the total income as
determined on regular assessment, as reduced by
the advance tax, if any, paid, and any tax deduc-
. ted at source:

Provided that the Income-tax Officer, may, in such cases
and under such circumstances’ as may be prescri-
bed, reduce or waive the interest payable by any
assessee under this sub-section.” '

*In the instant-case for the yecar 1965-66 the return of
income was due by 3rd June 1965 and it was filed on 17th
October 1966 and for the year 1966:67 the return was dué on
30th June 1966 and it was filed on 28th August 1968. Evidently
the law applicable was as existed for the years 1965-66 and

1966 67, as quoted above. .

10. Mr. Jain has submitted that in a case in which there
is u default in furnishing the return under sub-section (1) or
sub-section (2) of section 139, for the purposes of interest the
terminus is indicated in the words, “reckoned from the date
immediately following the specified date to the date of the
-Furnishing of the return or where no return has bCCI? furnished, .

. the.date of completion of the assessment under section 144, on
the amount of the tax payable at the total income as determined.
on regujar assessment. as veduced by the advance tax if any
paid, and any tax deducted at source”, in sub-section 8(a) of
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sectien 139, Under the Explanation at the foot of sub-seclion
8(a) of rection 139, ‘specified date’, in relation to a return for
an asscssment year has been defined.  Thus, according to
Mr. Jain, both, the date from which the interest sghall be
reckoned and the date up to which it shall be charged, are
indicated and this leaves no ambiguity in so far as the charging
of the inlerest is concerned. Such words, however, avre  not
available 1r: section 271(1) and or any other provision of the
Act in respect of the imposition of penalty.

Section £71(1) at the relevant time reads ‘as follows: ——

-~ ‘ .
M271(1) If the Income-tax Officer or the Appellate
~ Assigtant Commissioner in-the course of any

proceeding under this Act, is satisfied that any-
jerson— h

{a@)y has without reasonable cause failed to Furnish
the retwrn of total income which he was
requived to furnish under sub-section. (1) of
section 139 or by notice given 'under sub-
section (2) of section 139 or section 148 or has -
without reasonable cause failed to furnish it
within the time allowed and in . the manner
required by sub-section (1) of section 1389 or by
such notice, as the case may be, or

L 3 & . .

he may direct that such person shall pay by .way of
‘ penalty— - ’ :

(*¥ in the cases referred to in clause (a), in addition
- to thé amount of tax, if any, payable by him,

a sum equal to two per cent of the tax for
every month during which default continued,

but not exceeding in agreement hity per cent of
the tax:” e
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Subsequently clause (7) was substituted by the Direct Taxes
(Amendnient: Act, 1974, with retrospective cffect from the
date of the commencement of the 1961 Act, the effect being to
substitute “assessed tax” for “tax” and to insert the Explana-
tion. After the amendment this provision reads as follows: —

“Failure to furnish returns, comply with notices,
concealment of income, etc.—(1) If the Income-
tax Officer or the Appellate Assistant Commis-
sioner or the Commissioner (Appeals) in the
course of any  proceedings under  this Act, is
satisfied that any person—-

(@) has without reasonable cause failed to furnish
the return of total income which he was
" required to furnish under sub-section (1) of
section 139 or by notice given under sub-section
{2) of section 139 or section 148 or has without
reasonable cause failed to furnish it within the
time allowed and in the manner required by
sub-section (1) of section 139 or by such notice,

as the case may be, or

* (b) has without reasonable cause failed to comply
with a notice under sub-section (1) of section

142 or sub-section (2) of section 143 or fails to
comply with a direction issued under sub-
-section (2A) of section 142, or

() has concealed the particulars of his income or
furnished inaccurate particulars of such income,
he may direct that such person shall pay by way
of penalty,— ‘

(i) in the cases referred to in clause (a),—

(@ in the case of a person referred to in sub-section
(4A) of section 139, where the tota] income in
respect of which he is assessable as  a represen-
tative assessec does not exceed the maximum
amount which is not chargeable to income-tax,
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a sum not exceeding one per cent of the
total income computed under this Act without
giving cffect to the provisions of sections 11 and
12, [or each.year or part thereof during “which
the default continued; " ' '

tby in any other case, in addition to the amouxgt of

" the tax, if any, payable by him, a sum equal to
two per cent, of the assessed tax for every
month during which the default continued.

Explanation-—In this clause, “assessed tax” means tax
as reduced by the sum, if any, deducted ap source
under * Chapter XVII-B or paid in advance
under Chapter X VII-C,

Aceording to Mr. Jain his case will be one falling under
section 2711 )u)(i)(0). ‘A sum equal to 2 per cent of the assessed
tax for every month duving which the default continued’, can
be determined and quantilied only if the date. on  which the
default shail ‘cease is known, Sub-section (4) of section 139,
Mr. Jain has submitted, is suigenevis, A return [led under
scction 1549(4Y is not a return either under section 139(1) or
under section 189(2). Section 271(1)(a) has refevred to section
139(1) and (2) but has not referred to section 139(4). 1t has also -
not, referred to the defanle cither ending with the filing of _ the -
return uniler section 139(4) or with the date of completion of
the assessraen! under section 144 as provided under section
1849(8). 1t wili be going beyond the words of a penal provision
in a taxing statute to read a terminus with the filing of the
returp or the completion of the best judgment assessment’
under section 144, ’ .

11. The above argument is both ingenious and intelligent
but, as I shall presently demonstrate,has got no merit. Before
Mr. Jain’s argument is ‘accepted it shall have to be concluded
that @ 1eturn of otal income for a particular year of assess-
ment under sub-section (1) of section 139 or uuder sub-section -
(2) ‘of section 189 is’difficicut from the retuin of total income
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_which the assessee may file under section 139(4). Reference to
sub section (1) of section 139 or to the notice under sub-section
(2) ol section 189 has been made in section 271(1)a) for the
os:ly purpese of identifying the defauit which shall atiract the
penaliy: These sections, inter alia, are rcferred to for reckoning -
.the dafe from which the default shall be calculated. Inclusion
or reference to these sections makes the beginning of the default
known. The default is caused on account of non-filing - of the
retuan of total income, Once this return is filed under section
139(4) the income tax officer ig obliged to take that return into
consideratiry for the purposes of assessment. Provision for the
best sudgment assessment as engrafied under section 144 shall
“nob be attiacted in such a case. The default in hling the return:
‘of the inconie comes to an end no sooner a return is filed under
_sub section (4) of scction_139. .

12 Ina case in which return of income is not filed at all,
not cven under sub-section (1) of section 139, the Income-tax
Dificer is stil: 1equired to make an assessment under section 144.
Tk defauit on account of nonfiling of the return of income
shall antomatically come (o an end with the -best judgment
assessment. This process has {o be repeated year after year, One
assessrucnt will be followed by another assessment. Each assess-
ment year shall require filing ¢f a return of income. The
defaii't shall remain attached to the return of income of each
aszcssiuent year. :

AN "
1%. Will then like a return of income remaining confined.

to an.assessment year the default shall also remain circumscri-
Led ‘within 12 months of the relevant assessment year? Accor-
ding to 8. P. Sinha, J. (as he then was), in the case of Addi-
tlonal Commissioner of Income-lax, Bihar versus Dongarsidas
Biharilal, (supra) the delault cannot be carried over beyond the
19 menths of the relevant assessment year.  According to S.
Sarwar Ali, |. in_ that very case, the period of default for the
purposcs of levying penalty cannot be confined to an ' assess-

ment year.
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4 Reime I deal with the question posed above,
I propese to advert  to yet another aspect of the mat.te{.. '
Mr. Jain has cmphasised that the nnposition of the penalty” s
linkel with the tax payable. IE the tax 15 not payab_le by the
asscssce no penalty can be imposed.  As 1 have pointed .‘out
earlier the assessee is a registered firm. Admittedly the assessee
paid advance tax for the assessment year 1965-66 as also assess-
ment vear 1966-67. For the assessment year ]U46-67 the acdvance
tax pawi was enough o discharge any tax liability of the hym.
As to whether the quantification of the penalty for the - said
assessment year is in accordance wiffi law or not, I shall separa-
tely examine while examining the 3rd question referred to us.
Confinirg to the question as to whether the imposition of
a penalty ¢n a registered firm shall still be permissible, . even
if there is no tax liability, I find. it difhcult to -accept
Mr. Jaiw's contention. In the case of Khusirgn Muravilal v.
Cemnrissioner of Income-tax, Gentral, Calcutta(t) the question/§
which fell-to be determined was whether imposition of a
penaity on a registered firm under y section  28(1)(b) ‘of the
Indian Incomne Tax Act, 1922, was justified in law. It was urgedd
in that case on behalf of the assessee that inasmuch as under
section 28/1Xbj a person cap’ be made liable to pay penaltv,
in addition to the amount of income tax and super tax, if any
payable by him in cases falling under clauses (b) and (c), n(;
order for pavment of penalty can be made against a registered
~firin. becanse under the Income-tax Act no tax is made T)avable
by the him, It was a case where no tax liability had been
created on a registered hrim although individuals constituting

the firu werc each separately liable to pay the taxeés. The Court
observed .

“Even when construed by its own lan

o : language“the concluding
Pprn.gmpi. of section 28(1) cannot be said to make it a COl'lditiOI%

(1y (934) =5 LT.R. 572,
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pr Lcedent that a person musL be liable to pay some Income- t,ax
or it.may be also super-tax if he is to be made liable for a
pemalty.”” It was also observed: “It was not really necessary for
clause (d) of the proviso to enact specifically that a registered
firm would be liable to pay a penalty despite the fact that it
couid not be charged and was not, in fact, charged to income-tax
or super-tax. ‘The whole argument of Dr. Sen Gupta was that
.the concluding paragraph of section 28(1) had left a gap which
had becn wtlempted to be filled up by clause (d} of the proviso,
but, the attempt had not been successful.  In my view the gap-
which undoubtedly existed in the concluding paragraph of
section 28(1) was only an absence of a provision regarding the
quantum of ‘the penalty that could be [evied from a registered
firm because the quantum depends upon the amount of income-.
tax: payable.”

N . L

In tle case of Commissioner of Income-tax, Maaras uird
another v. S. V. Angidi Cheltiar(l} the above quoted observa-
tions of the Calcutta 'High. Court were approved by  the Sup-
reme (_oml. and the Jaw was stated in the following words:——

1n our view the learned Chief Justice was right so-
enunciating the law. Under section 23(3) of the-
Indtan Incone-tax Act, before it was amended in
1956, in case of a registered finm the tax payable -
by the firm itself was not required {0 be deter-
mined but the total income of each partner of the:
fim including therein the share of its income,.
prof its and gains of the previous year was required
fc be assessed and the sum payable by him on the -
basis of such assessment was to be determined.
But this was merely a method of collection of tax -
due from the firm..

(1). (Je62) 44 I.T.1R. 539. -



2253 . THE INDIAN LAW REPORTS, [VOL. LXIV

The penalty provisions under section 28 would thercfore
" in the event of the defanlt contemplated by
chause (a), (b) or (¢) be applicable in the.course of
assessmenit of a registered fimm. If 2 registered
firm is exposed to liability of paying penalty, by
commifting any of the defaults contemplated by
clause (@), (b) or (¢) by virte of section 44, not-
'withstandingthe dissolution of the firm the
assessiment proceedings are liable to be continued
against the registered firm, as if it has nor been
dissolved.” ’ '

It is noticeable that in contcluding the quantum of penalty
-the amount of the tax payable has to be kept in mind and ag’
provided under sub-section (3) clause () of section 271 the
penalty imposed must, not exceed. in the aggregate. twice fthe
amount of 1he tax sought to be evaded. It must be the sum:
payabie ap the time of imposition of the penalty.” If at that
time original assessment was there it shall be calculated on that
basis. IF en the other hand it was not there and theve has been
.a rcassessment; it shal]l vary accordingly. ‘

15 In uhe case of the Commissioner of Income-tax, West
Bengrl v. Vegelables Products ‘Lid.(1) interpretation of section
271(1)(a)(?) had fallen for consideration. In that case for the
asscssee's assessment for the assessment year 1960-6], the. rele-
vant accour:t. year ending on December 31, 1959, the Income-tax
Otlicer issued a notice under section 22(2) of the Indian Income

“Tax Act, 1922 on June 1, 1960. The same wag served on the as-
- gessec on june 13, 1960. The notice required the assessee to sub-
mit its return on or before July 18, 1960. On July 18, 1960, the
assessce movea for extension of time for submitting its re£111‘x1.
The Income-tax Officer extended the time by two months and
at the same time he informed the assessee that no further time
would be allowed. The assessee failed to Furnish its regurn
within the extended time. Thereafter, a notice under section
28(3) of the 1922 Act was served on the assessee on January 16
1961. Gu the very next date, viz. January 17, 1961, the aSSesSée,

C 1y (1998) ~R LT.R. 192.
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filed its return for the assessment year im question.  The
arsessinent was completed by the Income-tax Qthcer on Qctober
311962, Meanwhile, on April 1, 1962, the Income-tax Act,
1961, came inio force. As under the provisions of section
197(2(gy ol the Act, the proceeding for the imposition of the
penalty had to be initiated and completed under the Act, a
fresh notice under section 274(1) of thé Act was served on  the
. assessce. 1'he assessee objected to the validity of  the notice. In
determining the penalty due from the assessee, the Income-tax
" Ofllicer tuok info consideration not the amnount demanded under
section 156 of the Act but the amount assessed under section
143 of the Act. In appecal, the Appellate Assistant Commis-
siencr confimed the order of the Income-tax Officer. * On a
* further appeal. the Tribunal came to the conclusion that the
penaity under section 271(1)(a)(7) is to be levied on the tax .
assessed minus the amount paid under the provisional assess-
meunt order, On the basis of that finding, it determined the
penalty pavable by-the assessee. It was contended on bchalf of
the rcvenue before the Supreme Court that on a proper  cons-,
truction of scetion 271(1)(a)(1h, it.would be seen that the penalty
had 10 be determined on the basis of the tax assessed under
scction (43 of the Act. It was submitted that if that is
not the true construction then the effectiveness of the section
“may be taken away by the assessee paying the tax due by him
a day before the demand notice is served on him. This conten-
tion found support from the decisions of the Lahore 'High
Court iu Fiy Bhan Bansi Lal Vs. Commissioner of Income-tax(1),
aud the Delhi High Court in Commissioner of Income-tax Vs. .
Hindusten Industrial Corporation(?). Assessee’s contention on
the other hand was that the penalty can be only imposed on the
-amount payable under section 156. This view found support
from a decision of the Mysore High Court in M. M. Annaiak
vs. Commissioner of Income-taz (3). Submission on behalf

s

© (D & LT.R. 610, o )
-2 st LIR. 657,
(8) (1970) 76 LT.R. 552 (Mys.).
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.of the assessee further was that if the interpretation ‘placed

by the revenue on section 271(1) ()() s accepted as correct,

the Tesult would be that the advance tax paid or taxes deduc-

.ted at the source cannot be taken into consideration in deter-

mining the penalty payable. The Supreme Court observed :

That expression can be reasonably understood as tefer-
other interpretation sought to be placed on
section 271(1) () (¢) by the parties would lead

. to some inconvenient result, but the duty of the

" court is to read the section, understand its lan-
.guage and give effect to the same. If the lan-
guage is plain, the fact that the consequence of
giving effect to it may lead to some absurd .
result is not a factor to be taken into account -
in interpreting a . provision. "It is for the
legislature to step in and remove the absurdity.

" On the other hand. if two reasoriable construc-
tions of a taxing provision are possible that
construction which favours the assessee must be
adopted. This is a well accepted =nle of cons-
truction recognised by this Court in several of
its decisions. - Hence all that we bave to see 'is.

. what is .the true effect of the language
emploved in section 271(1) (a) (1. Tf we . find
that language "to be ambiguous or capable of
more meanings than one. then we have to adopt
that interpretation which favours the a.ssesqeel'
more particularly so because the provision r-élJa;:
tes to imposition of penalty?. .

-
"The Supreme Court defermined (I i : )
-expressions used under section 271(1\d(a)th(ei) ;eg n]ig]% Ofc: the
word assessed’” s a term often nsed in  taxatinn 1aw—h 1;{},1:
-used in several provisions in the Act. Quantification pe the
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tax payable is always referred to’in the Act as a tax “‘asses-
sed”’. A tax payable is not the same thing as tax assessed.
The tax payable is that amount for which a demand notice is
issued under section 156. In determining the tax payable,
the tax already paid has to be deducted. Hence there can be
no doubt that the expression ‘‘the amount of the tax, if any,
pavable hy him”’ referred to in the first part of section 271(1}
(@) (7) refers to the tax payable under a demand notice. We
next wome to the question what js the meaning to be attached
to words ‘‘the tax’’ found in the latter part of that provision.
It may he noted that the expression used is mot “‘tax’’ but
“the tax’> The definite article ‘‘the’” must have refcrence
to.something #aid earlisr. I4 can only refer to the tax if any,
payable by the assessec nientioned in the first part of secticn
271(1) (@) (3. : :
. ® * ' .

That expression can be reasonably understood as refer-
ring to the expression earlier used in the provision, namely,
the amount of the tax, if any, payable” by the assessee. - At
any rate. the provision in question is capable of more than
one reasonable imterpretation. -‘Two High Courts. namely,
("alcutta and Mvysore. have taken the view that the expression
““the tax, in section 271(1) (a) (¢) refers to “‘the tax, if any,
payable’’ (by the assessee) mentioned in the earlier part of
the section. It is true. that the Lahore and Delhi High
Courts have taken a diflerent view. - But the view taken by
the Calcutta and Mysore High Courts cannot be said to he
untenable view. Hence. particularly in view of the fact thuf
we are interpreting,’ not merely a taxing provision buf a
penalty provision as weil, the interpretation placed by tho
Calcutta and Mvscre High Courts cannot be rejected. Fur-
ther. as seen earlier. the cousequences of accepting the inter- A
pretation place:! by the revenue may lead to harsh results™.

16, There is no difficulty in recognising as to when the
default would arise. Section 271(1) (a) has indicated the
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three sitnations, namety (/) non-furnishing of return as required
under sub-section (1) of section. 139, or (2) '101‘*“"“15_11“‘%‘“
return even after notice under sub-section (2) of section 139
or section 148 or (3) nonfurnishing of return within the time
allowed by the Income-tax Officer. Similarly . clause (b) of
the said section states abont the default caused by non-com-
pliance with a notice under sub-section (1) of section 142 or
sub-section (2) of section 143 ov a direction issued nnder sub-
section (2A) of section 142 clause (c) of the said section refers
to the acy of concealnient of the particulars of income or
furnishing of inaccurate particulars of such income
Liability as to the penalty for xot filing the
vebun of  income as  provided . under stb-section (1)
of scction 139 is  unconnected with = the liabihty
~created on aoccunt of not filing the return of income m res-
ponsc to the notice under sub-section (2) of section  139:
Default in not filing the return of income as required under
sub-section (1) of section 139 shall however survive until the
return of income 1is filed in response to the notice undet sec-
tion 139 (2) or under section 139(4). The return of income is
the same whether filed under section 139(1) or in response to
a notice under section 139(2) or under section 139(4). S. P.
Sinha, J . in f!(l(ll_, Commissioner of Income-taz, Bihar vs.
I?nngars;dus Biharilal (Supra) has said in this regard ;

““The nprovisions of this section. in so far as it concerns
the idea of default ave clear and unambiguous
Whenever an assessee fails either- completely or
partiallv to furnish. without any reasonable
cause, the return of total.income which he v.vas-
required  to furnish  ‘under sub-section
(1) -or subsection (2) of section 130

or under section 148 of the Act within tﬁe
time allowed he is in default. “The . difficult
however, arises 1n so far as it concerns tha perig;i'
of- default, 2.6, how long the default x.vill cont:i-.
nue. The . starting - point of default is known

/
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being the day following the date on which he
should have furnished the return but failed to do
so. The termination point, however, is not
specified’’.

Mx. Jain has advanced a similar argument as one consi-
dered by S. P. Sinha, J. that for the levy of interest in terms
of section 189(8) of the Act, it is specifically provided—
“from the day immediately following the specified date to
the date of the furnishing of the return, or where no retarn
has been furnished, the date of completion of the assessment
nnder section 144’’. No difficulty in computing the period of
defauly for the purpose of penalty would have arisen  had
there been similar provisions ‘made in this regard. He has
submitted on this basis that the provisions contained in rsec-
tion 271(1) (a) (¢) are unwerkable and even if the legislature
intended to levy penalty for default in filing of return of
income the intention has failed. Sinha J: in this context.
observed :

““The plain meaning of the provisions contained in sub-
clause () under section 271(1) (¢), as it appears
to me, is that for the default under section
271(1) (a), the quantum of penalty shall be 2 per
cent of the assessed tax for every month of defanlt

~ and may go up to 50 per cent of the assessed tax.
The said provision only describes the limits
within which the quantum of penalty would vary.
It has no bearing on the question as to how long
coulq _tht dtfault go. I, therefore, think that the
provisinns contained in sub-clanse (¢} under sec-
tion 2’71(}‘; (z) do not provide the answer -to ths
question in issue’’. - -

; ;)?vffefr'savi?lq :Tso S;'lnhn,-J . proceeded further and said .

- YT thavafare, think that the period: of de i

15 IR P of default for (He
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purpose of levyivg penalty in terms of section 27(1) (a) () 15
fernunable’”. 1o absence, therefore, I think for levying
yenulty in terms of section 271(1) (a) of the Act, the period
of default starts on the day following the due date for com-
pliance with the terms of section 139(1) or saction 139(2) of
the Act and remains circumseribed within the twelve months
of the relevant assessment year, Similar would be the posi-
tion where steps have been taken to tax an escaped 1ncome.
nnder section 148 of the Act. There also the period of default
in tiling the required return of income will remain circums-
cribed within twelve months of the year in whi ch steps for
agsessment of escaped income have been taken’. ’

17. Ts it so that the answer to the question in issue is
not provided in section 271(1) (a)? The relevant and pregnant
words are, ‘‘for everv moath during which the default conti-
nued’. It is the default: in filing the return of income as
provided in the words ‘“‘failed to furnish the return of total
income’’.  So long the retnrn of total income of a particular
assessment vear is not filed the default continues. The day
it is Kled. mav be under section 1?9/4) - it ends. ' Tf it 1= not
fited at all and assessment. is comnleted under section 144, the
default must be assumed to have come to an end because in
lieu of the retnrn of the total income the taxing officer, at this
stag: is required to make the assessment of the total incoms
or loss to the best of his indgment. hefore determining the
‘sum navable hv the assessee or refundable to the assesses on
the basis of anch ascessment. Tt isthms ohvious that a
return of income or the asseesment of the amaunt, af inenme
or loss under section 144 of the Act ghall dlone terminate the
defanlt.  This conelncinn, in mv orinisn s in mn  wov
acainst the interest of tha ageeccan = Tha mavimum 1imit olf“
the enantnm of penaltx  ig nrecerihad.  The defanht mav be
Prnnd ta '}gm'm, nnnh'nned 'Fnr savara) vesars  vat  thae -mn'a'tv\
cannot exceed the ceiline imnosed nnder ths Act. But if it ic
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kept confined to the period of twelve months of the assess-
ment year, a swn equal to 2 per cent of the assessed tax may
not ever touch the ceiling. Unless soma charge is made in
the longuage of dhe secticn, it 1s not powible to civcumscribe
the perlod of penalty to twelve months only. The Madhyva
Pradesh High Court considered a case in which a return of
income v-as not filed as provided under section L3%(L).° "'0
return was filed even after a notice under section 1:4(2y Lut
was filed much later evidently under section 129(4). It ¢on-
cluced that default as prescribed under section Q71 5 (rz) cull-
tinued tiil the date of filing of the return. Incid:ntally a
Patna case in Additional C. 1. T. vs. Bilar T:'r{z/m\l) was
cousicered by the Madhya Pradesh High Court. 'The Patna
view was that once notics under section 139/2) of thc Act. hus
bheen  isgued to Be the asvessee. there cannot be any pfnalt)
under section 271(1) (a) for failure to furnish the return, s
required by section 129(1). The Gujrat Court. oticed . that
almost vvery High Couart held against it (See 1979 Tax. 1.R.

,107). (omentmg upon the said Patna view ihe Bombay
Hieh Court said in 7. T. Commissioner, Poona vs. D. V

Save(2),

LT

“However, in.all the above catena of decmanq a. mxc )T-

‘dant note was st,ruck bv the Patna High Court. The ar‘pumnn(’

whirh annealed to the Patna Hich Court which .have hren
extracted in the paragraph quoted, ahove have been fnily
dealt with in the judgments of the ‘Raiasthan, De]hl

Huily dealt. with.in the indements of the Raiasthan. Delhi

and Andhra Pradesh High Courts, . All the other rehnements

. 0f the various arguments and their several facts which could

biave been nroed on behalf-nf the gsaessers have heen sty-

:.d1‘n]q]\r rengidered by ”‘lef-‘.e Hiegh Courts and pro n“f‘h‘ dealt
.with. Non of these arenments. nor any of -the Fa,cal,s thercof

m 075y 1008 T TR, 258 (Pat.).
A (1T Gag AR 1‘3‘33
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have been accepted by these High Courts and in our view
these High Courts have taken the correct view of the statutory
provisivn and the interpretation put on the provision aud
the view taken by the Patna High Court applying the saue
docs not qualify as a reasonable and possible interprevation
which would bring into play the principle in Vegetable Pro-
ducts Ltd.’s case”.

18. I have given my careful consideration and I have no
manner of doubt that the defaults envisaged by section
271(1) () are not to be classified as Mr. Jain has been trying
to do, by referring to the particular provisions of sections
139(1), 139(2) or section 148. A penalty for a default under
section 139(1) can be imposed even if a return under section
138(2) or under section 139(4) is filed. Similarly a default
caused on account of not responding to the notice under see-
tion 189(2) or scction 148 cau attract the penal consequences.
In my view, the period of default reckoned from the due date
of filing the return has to be taken to have come to an end
with the filing of the return of income. if it is filed before the
best judement assessment under sectinn 144 and within the
period prescribed under section 129(4) and ina case of no
return of income filed at 211 with the asscssment of incomie as
preserihed under section 144, Ini this vesneet T am  in res-

peetful disacreement with the view taken in the case of
Additioval G, I, T. vs, Bihar Textile(l) and the view taken
by 8. P. Sinha, J., in Additional Commissioner of Tncome
Tez, Bihay vs. Dongarsides Biharilul (Supra), The view
that I have taken must necessarilv lead to answering the 1st
question referred to us against the assessee, both in its ori-
ginal form as also reframed. The penaltv on the facts and
in the cirenmstances of the case is leviable under sretion
Z71(1) even after chareing interest nmder seetion 139. Perind
of defanlt is not circowscribed hy the period of assessment

o

iy (1975, 160 I.T.]R. 258. T T
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yera anel it ends cither with the filing of the return of nicome in
agoordance with law or with the assessment of income in lien
thereof under section 144. The provisions as made, suflers
from no ambiguity and is sufficiently workable keeping 1n view
ths ceiling on the quantum of penalty.

19. Mr. Jain has stated that on the facts and in the
circumstances of this case the seeond question namely, ‘whe-
ther in the facts and in the circumstances of this case the
Tncome-tax Officer has forfeited his rights to impose penalty
under section 271(1) (2) by not completing the assessment
under section 144°, does not arise.  This question therefore.
needs no discussion.

20. There is no manner of doubt that the right to imnpose
penalte canoot be forfeited except in the case  in which it is
barred under some law like a2 law of limitation. This questinn
has to be answered against the assessee.

21. Muv. Jain has, however, pressed the third question
referred to ns by the Tribunal, namely, whether on the faefs
of tht case a penalty of Rs. 8.680 calculated om the basis of
tax on unregistered firm couid be levied in this case when 1o
tax was payable by it as registered firm. Thiz amount of
penalty caleulated on the hasis of 2 per cent of the
tax for every month during which default continued has been
imposed for the assessment vear 1966-87. The assessee’s case
in this regard is that it vaid advance taxcs as vegistered firm
and its entire tax liability for assessment vear 1966-67 had
heenn fullv dischareed bv the pavment of advance faxes. Tn
the case of Cammissioner of Income Tar. West Benaal . vs.
Veaetadles Products Lid. (Supra). the Supreme Court hasx
already held thaf if no tax is pavable no penaliv ean he
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'idipqs.ed_ According to Mr. Jain the only mode of ca,lcy'lat:—
jug the amount of penalty for the assessment year 190.».—61.
wall be oue provided uuder section 271{1) (2) (b) read with the
Esplanation. 'Lhe clear mandate of boe legislaiure 1s thab
the penalty will be a sum equal to 2 per cent of t.}_le assesse(l
tax for every mouth during which the default continued. The
agaesscd X pas bectt dedued 10 the expianation to  metn  ax
as reduced by the sum, if any, deducted atsource under
Chapter XVII B or paid in advance under Chapter XVII C.
The asscssee pald advance taxes as under Chapter XVTII-C
and thus there was no assessed tax available to the authority
concerned upon which be wounld have determined the quan-
tum of penalty. In this view of the matter imposition of
penalty for the assessment year 1966-67 is illegal. Mr. Jain
has further submitted that assessed tax in the case of the
assessee will be the tax payable as registered firm. Advance
taxes were to be paid accordingly by the assessee and it so
paid _the tax to satisfy its tax liability. - Aceording to
-‘l‘rIr. Jain sub-section (2) of section 271 opens with the words.
‘when the person liable to penalty is a vegistered firm’. This
liability to penalty is evidently to be assessed on the assessed
tax that is to say, tax as reduced by the sum paid in advance.
He has surported his submissions by a decision of the Gauhati
E;gh Sgurt "1111{C¢l)fmmzss-ione¢ of Income-tax, Assam, Nogu-
i, Cic, vs, & ! . 3 T
\:‘i(] Chse "l',]“,‘l jfhac I:If:)?-oz;i?ﬂf;‘if('(f;’l(:l)\e [I}t };fs-r})een }:E]:lc}an]thlf
not override the provisions of section 271(15C(1';)l;,ncf /if\q) ;210:
son committing a default under clanse (@) of section 2';] (1 is
4 Tegistered firm, its case does not fall automatically’ nmrer
sub-section (2) of section 271 Section 271(1) Fz‘) X - Mt
_exclude reeistered firms: but incor].voré.tes -“2111' n(’ars "o,es (E °
cannot skip over the relevant clause (9) and i S eation
71(9) to st T g ,and mmn o sectinn
amp the registered firm with liability in ih
;f:bse}r]lce_ of any clear intendment exnressed in the} ;(?ction(.‘
rauhati High Cqurt has followed the Madras High Court in

(1) (1981 120 TR0, o
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Additional C. 1.7. vs. Murugan Timber Depot(}) and dis-
sented from the view of the Gujrat High Court in C.I.T. vs.
R. Ochhavlal and Co.(2). . It has, however, not referred to a-
judgrent o he Jaleutta hiﬂn Court in Coinmissioner  of
Income Taz, West Bengal II1 vs. Priva Gopal Bishoyee(s).
After expressing the view as above the (rauhati Court has
said: ‘“The view that we have expressed finds ample support
from the observations of their Lordships in C. 1. T. vs. Vege-
tuble Products Ltd. (Supra)”. The Calcutta High Court
considered the question, whether in the case of a registered
firm which was liable to penalty under section 271(1) (n) read
with section 271(2) of the Income-tax Act, 1961, the prin-
ciple of the decision in Veqgefable Products Lid. (Supra) is
not applicable for computing the penalty and answered it in
the negative, Sabvasachi Mukherii, J. spesking for the
* Court noticed the view of the Supreme Court that the expres-
sion “‘the amount of tax, 1f anv, pavahle hv him’ in the ear-
Iier part of section 271(1) (a) (i) referred to the tax pavable
- under a notice of demand and the words “‘the tax’’, in the
_latter part of the provision would onlv refer to “‘the tax’’,
if any, ““pavable’’ bv the assessee mentioned in the earlier
part of section 271(1) (a) (1) of the Act and- a reirosnentive
amendment subseguent to the decision of the Suvreme Court
in the Act by the Direct Taxes (Amondment) Ast. 1974 under
which exvlanation was added to section 271(1) ()  defining
asgessed fax to mean tax as rednced bv the sum if anv deduc
ted in advance. The leral friction that is created by ' sub-
section (2) of section 271 was noticed bv him unon which he
concluded : “Therefore for the purpnces of imnmosition  of
penalty, the firm, even if it is registered, and if it has com-
mitted a defanlt as contemnlated under seclion 271, it wonld
he trea.bed on the same hasis as if it was an’ unrnmnfered
firm’’. Before the Caleutta Conrt it was a ease in which 2%

-

() (1073 1R 7T T 40,
A 676\ 108 T TR, AIS,
G110 1T TTUR. 798,
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was imposed there would bave
was o registered firm, but if it
was an unregistered firm and for the purpose of determina.-
#ion of imposition of penalty it would be treated as ap unre-
gistered firm and if it was so treated, fictionally there was a

{wx liakility, Mukherji, J. said:—

| 2.

ghe date when the penalty
peen no assessed tax if it

“‘In this case, default upon which penalty was imposed
was the delay in submission of the return. There-
fore, the fact is that payment of the assessed tax

- on the basis of & registered firm would not exone-

rate the assessee [rom the imposition of the penalty

on the basis that it was an unregistered firm caleu-

lating the default for the months for which the
default had continued’.

A similar question was considered by the Madhya Pra-
desh High Court. Answer given by it in the case of Delus '
P-tblishinq Co. vs. Additionnl Commissioner of Income-taz,
Bhopal(t) is: — By section 271(2) of the Act a fiction is crea-
ted and even if the person liable to penalty is a registered firm
the penalty impossible under section 271 of the Act shall be the
same amount as would be imposable on that firm if that firm
were an unregistered firm Therefore, in the case of a regis-
tered ﬁrn} the tax assessable has to be worked out as if it w:ere
::1 ;ilri;icgtllsfifred firm and on that Dbasis the penalty has to be
Tocioa] exteni??,use the fiction created has to he carried to its

T ; ; :

- In our opinion in cases cov i

%ot. in order to 1c:alculai;e the pe::g.ltgy Si?lzo::laxg 7;;3)%{): ﬂ!:;?
Phe assessee on the income ass b Py :
the basis that the assessee is a.nesli;geg}jiz:mf"gdbe {€i f‘atermmed o
penalty has to be caleuluted on the tax so det(3;1111‘1{11‘1ecilm’"i the

{1y {1961) 127 LT.R. 742,
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A eimilar view has been expressed by the Bombay High
Gourt in Commissioner of Income Taz, Poona vs. M [s. India.
Awtomobiles, Kolhapur(?). In the words as used in the said
deeigion : —

‘“Now, on a perusal of sub-section (2} of section 274,
it appears to us that where a registcred firm
becomes liable to penalty, for the purpose of deter-
mining the penalty imposable, a fictiun is intre-
duced by the said sub-section that the said regis-
tered firm is to be treated as an unregistered firm.
If such a fiction is introduced, there is no reasos
why it should not be carried to its logical concla-
sion, which would be that in the computation of
its total income, the dssessee firm wonld be entit-
led to a deduction of an amount equivalent to the
annuity deposit which it would have had to pay
had it been an unregistered firm. Onece the firm

is treated, for the purpose of penally, an unre-
gistered firm, there is no reason why it should be
denied such benefits bv wav of deduction as are
available {0 an unregistered firm Tt is trne that,
heing a recistered firm. it was reallv not required
to pay anv annuity denosit at all. but that, to our
mind would make no differenre and i would be
ntitled to a deduction in the comouiation of its
total income for ths nnrnnses of determination of
the tax vavahle. an which nenalty iz hased. of the
amount of the annnity deonsit  which it wonld
bave heen remuirsd {a nav. had it. in  fact. heen-
an unreoistered firm.” —

. The Bbmbay High Court was really considering the ques-
tion as to whether deduction under section 280-0 of the
amount of annuity deposit which the assessee might have

23 (1082 v~ TLR. 152,
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if it was  an unregistered fim, w]_Jether paid or not,
mitted to be deducted or not in computing the
enalty imposable on the assessee (vegistered firm) under see-
tion 271(1) () read with section 271(2) of the Income-TaJ-i
Act. Punjab High Court in [(1981) 128 ITR 467] has held:
“‘even though a registered firm has been granted certain con-
. cessions under the provisions of the Act regarding the pay-

ment of income-tax, yet the legislature in 1its wisdom
thought that if such a firm misuses the concession given to it
any defanlt and incure the imposition of penalty, in that case
the coucession given shall be withdrawn. This has heen pre-
cisely provided under sub-section (2} of section 271°. In
Jain brothers vs. Union of India and others(l), the Supreme
Court held that the levy of penalty on a defaulting registered
firim as if it was unregistered does not' involve discrimina-
tion. In the words of the Snpreme Court:—“It was, how-
ever open to the legislature to say that once a registered
fom  committed a default attractine penalty, it shonld be
decmed ov considered to be an unregistered firm for the pnr-
pose of its imposition.No question of disecrimination under
Article 14 can arise in snch a situation. We fully share the
view of the Hish Court that there was vothine to prevent the
legislature from giving the henefit of a rednced rate to a regis-
tered firm for the purpose of tax hut hold the same when i
covanitted o odefault snd become Tiable 1o imposition  of
penaltv’’. Tu view of the provisious partieularly inade for
imnosttion of penalty unon a rveeisterad: firm it is irvesistahlo
:?hﬁ‘:]d:lf&' fln tc?t':]xs of the laneuage of section 271(2) that
! ouequw alb l‘e"ﬁgr 1- }:(; ];enallfy the assessed tax is not be taken
it is unre&‘istwed) firma Ssesseye i vegisteved firm but as if
shaTl cautse savions vielnce f other meaming eiven to it
8] Anse § $ vielance ta the nonobstante clanse and the
words nofwithstandine anvthing contained in other .proyi-
sions of this Act Sh“ll.}i"?f_i}"_s_ purpose. . proyi-,

(Y (19700 5T LTR. 107, e

paid
could be per
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22, Commussivner of Income Tuw Assum, Naguland eis.
vs. Maskare L'ea Kstate (Supra) has proceeded on the basis
that to altract nonobstante clause, the 1nain sub-section
must be applicable. ‘ihe liabitity of the person must be
determined and in doing so, one is t6 look at the nhreceding
sub-section (1). On due scrutiny of section 271(1) (z) as well
as clause (¢), if a person is liable and if it happens to be a
vegistered firm, sub-section (2) is attracted. ‘Whe conditions
precedent for the applicability of sub-section (2) are the two
clauses of defaults referred to in section 271(1) (v) and (3)
as sub-section (2) is applicable unly to ‘“'person liable to
penalty’’ and also that section 271(1) (a) (i) does not excluds
registered firm but incorporates all persoms. This view, T
am afraid, cannot'be accepted. T.egal fiction which ie cre-
ted by soh-section (2) of sectinn 271 is indsnendent of the
tax liabilitv. Once it is fonnd thet there iz n defanlt s ns
to attract the penal neovisions nnder section 2711 fa). vh.
cection (2) of section 271 shall enme intp nlav, T tha sawna-
see is a recistered firm, leeal fictirn  crented hy it <hali nnt
permit to give to the assesses henefits of its being a  rvegiste-
red firm. The assessee must answer the requirements as if
it is not a registered firm. Tts assessed tax for the nuronses
of imposition of penaltv chall be that which shall ke  deter.
mined on the footing that it is not = vecisteved frm. Thera
is no abuse of the nonobstante clavse involved if it is pnlied
in tbe}t manner.  Person Hahle to penalty s une wha  has
committed a defanlt s envisaced nundes section 97101 T4 31
is a registered firm it shall be in the same equation with nnre-
gistered firms as a person liable to wenalty. Section 271(g)
(7} has to be read alomowith 271(9) and not  sena-
In my view section_ 271 shall operate in the case of regie-
tered firm at the time of quantification of the penalty under
seetion 271(1) (7) (3) and tax determined to be payable by it as
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am unregistered firm shall be the tax for the computation of
thp penalty.

' 93. For the view that I have taken, I am gna_\.ble te:
apree with the answer provided by the Commissioner of
Income-tax Assam, Negaland etc. vs. Maskara Tea FEstate
(Bupra) and the cases taking views similar to one taken Im
that case. In my opinion the question under -reference has
to be answered in the afirmative. The amount of penalty
ealenlated on the basis of tax on unregisteved firm is valid.

24. To conclude I hold that on the facts and in the oir-
oumstances of the case penalty under section 271(1) is leviable
upon the assessee and the amount of penalty of Rs. 8,680/
oalenlated on the basis of tax on unregistered firm has been
validly Jevied on the assessee for the assesgment year 1966-67.
Tt is thus obvious that all the questions referred to this Court
have to be answered against the assessee. The question as to-
whether penalty under section 271(1) (@) could be imposeti
even after charging interest nnder section 139 for delayed
submission  of return i all its asvects including the brond
questinn as reframed. whether in the facts and in the ocir-
oumstances of the case, penaltv under section 271(1) is levi-
able or not is answered in the affirmative. The second question
whether on the facts and in the circumstances of this case
the Tncome-tax  Officor had  fovfeited hiz rieht to inu)(!.c:'
ponalty under secg.ion 1271(1) (2) bv not completing the aqge_;_
stnent unde!' section 144 s answered in the necative. The
third onestion whether on the facts of the case g penaltv of
Ra. 8.620/- ealenlated on the hasis of tax on unregistéred
ﬁrrr} could he.levied in this ease when go  tax was gf)wmblc

r it o 8 'y 3 . ™~ =T
e i s o Bossanerred it st AT
favnur of the revenue. iRamSt the assessee and in

25

25 A conv of this tndement, under the seal of the Hioh

Court and the signature of the Registrar shall be sent to the
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Income-tax Tribunal, Patna Bench, as reguired under section
260(1) of the Income-tax Act. The parties shall bear thelr

-onwR Costs.

Nazir Ahmad, J.—I bhave gone through the order of
P. 8. Mishra Justice and I am to say that question no. 1, 88
referred by the Incom-tax Appellate Tribunal, B Bench,
Patna, in R. A. nos. 51 and 52 (Pat.) of 1974-75 is as
follows : —
L o
77 4(1) Whether penalty under section 271(1) (2) could
be imposed even after charging interest under
section 139 for delayed submission of return?”
Ce e
: I also agree with him that Mr. K. N. Jain, Ilearned
- ‘Advocate appearing for the assessee, at first suggested tha¥
question no. 1, as mentioned above, requires a re-framing.
He wanted a re-framing of the question as follows:—

““Whether, on the facts and in the circumstances of’
the case. penalty under section 271(1) (a) is
leviable having in view the provisions of secticm
139 of the Income-tax Act, 1961.”

P. 8. Mishra Justice hus pointed out the contention:
raised by Mr. Jain. His contention was thati sectior
'271(1)(e) of the Income-tax Act, 1961 (bereinafter as the
said Act), speaks of the default in furnishing return of total
ycome under sub-section (1) of section 139 or by notice giver
under sub-section (2) of section 189 and the failure to furnish
it within the time allowed and in the manner required by

--sub-section (1) of section 139 or. by such notice, as the cass
wmay be. According to Mr. Jain under section 139/1) &
definite period has heen fixed for filing the return and if no
return is filed on or before the dne date there is a default, and
90  roturn filed under section 139(2) or under section 139(£)
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oannot be said to be a return filed under_ section  139(1) _ol:
the said Act and thus even if the return is filed under section
139(4), the defanlt in filing the retirn under section 139(1) is
not removed and so, according to Mr. Jain, in fact the begin-
ning and the end of the default in filing the return under
section 139(1) coincide and either return under section 139(1)
is filed ov not filed at all and that being the position, accord-
ing to Mr. Jain, it is not possible to quantify the amount - of
penalty on the basis of the amount of the tax payable by the
defanlling assessee for every wonth during which the default
continued. In other words once there is a default in filing
the return under section 139(1) of the said Act, there is no
coutinnity attached to it and if there-is any, it ad-infini-
fum and that in absence of teminus provided under section
271 and/or any other provision of the said Act the imposi-
tion of penalty is neither practicable nor possible. The:
entire argument of Mr. Jain has been quoted by P. 8. Mishra,
Justice in paragraph 7 of his judgment. :
2. The question which Mr. Jain actually wanted to re-
- frame is a question whether, on the facts and in the oir
cumstance of the case, the penalty under section 271(1){n) of
"the said Act.is leviable having in view the position of section
139 of the said Act, and for this purpose he wanted that ques-
tion no. 1 referred by the Tribunal for decision of this Court.
be redrafted and so subsequently be suggested as follows:—
“Whether on the facts and in the circumgtances of the

case. penalty under section 271(1)(a) is levi-
able?”’ . \

. ' SR * v i MR . « oV
' Such wider question was never raised befora the Tribu-
rn‘al nor a reference on such a'wider question was asked for.
“ The fuestion V_Vhloh _Mr.:K. N..Jain hadprigiﬁ:ﬂly raised was.
a question which was different

. from the. questi red by
- the Tribunal. . | » question veferred by
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;8. Tt is evident from the order of the Appellate Tribunal
.that the first contention on behalf of the assessee was that
the Tncome-tax Officer having charged interest under section
139 cannot impose penalty unler section 271(1)/n) of the said
.Act. The Tribunal held that this contention was not accept-
able, because it is the intention of the Legislature tn charge
interest and penalty both for default of delayed return.
Thus it is evident that no argument was adavanced on the
point that the Income-tax Officer had no jurisdiction to
impose the penalty as no terminus has heen provided under
seation 271 and/or the imposition of penalty is neither prac-
ticable nor possible. In my opinion this cannot he a diffe-
rent aspect of the question, because the question now raised
goes to the root of the jurisdiction of the Income-tax Otficer
to impose a penalty. Challenging the jurisdietion of the
Income-tax Officer is not a difterent aspect of the same
question but a different and new question altogether. Moure-
over, P, S. Mishra Justice has also clearly pointed out
towards the end of paragraph 7 that Mr. Jain indicated that
he was not pressing his contention and thus Mr. Jain alti-
mately withdrew his claim for re-framing gquestion no. 1 as
suggested by the Tribunal. This will be another point to
be considered . whether when the assessee does not raise an
issue, can this Court suo motu raise a question and decide
the same. . .

' i !
4. The Allahabad High .Court in the case of Amrit
Banaspati Co. Ltd. vs. Commissioner of Inmoce-taz. U.P.()
has pointed out that.the Tribunal in the case referred the
Tollowing question:— '

“Whether on the facts and in fhe_circnms;tances of the
.on a true internretation of the  provisinng of
_‘clavse (i) of sub-section (2) of section 10 of the

. Income-tax Act, the assessee was entitled to

{1y a4 LIWR 220,
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deduction for the expenses of a capital nagure
included in the cost of repairs to the premises
of which he was a tenant?”’

In this decision it was suggested that the question vefer-
-ved by the Tribunal should have been whether carrying out
ghe thice ilems of works amounted to repairing the godown
and not the question formulated by the Tribunal. It was
held under such circumstances that the Court in exercise of
its power of re-drafting a question cannot substitute & ques-
tion which was not sought to be referred in the application,
made under section 66(1); it cannot answer a question which
was not mentioned in the application under section 86(1)
itself and that the Court has no jurisdiction to amend fhe
question referred by the Tribunal by substituting in its place
a different question.

5. P. 8. Mishra Justice has relied on the case of Com-
missioner of Income-Tazx, Bombay vs. Scindia Stem Naviqa-
tion Co. Ltd.(?), a decision of the Supreme Court. In this
decision it was held that the jurisdiction of the High Court
in a reference under section 66 of the Income-tax Act is a
special one, different from its ordinary jurisdiction as a Civil
Court, and the High Court, hearing a reference under that
section, does mot exercise any appellale or revisional or
supervisory jurisdiction over the Tribunal and that it acts
purely in an advisory capacity. on a reference which properly
comes before it under section 66(1) and (2) and that it gives
the Tribunal advice, but ultimatelv it is for the Tribunth .%e
give effect to that advice. It has also been held in this deci-
sion that it is of the essence of such a jurisdiction that ¥he
.Court can decide only questions which are referred %o it andl
ot any other questions; the Tribunal - should have had wa

- occasion to consider the question so that it mav decide whe-
ther it should refer it for the decision of the Court. It has

(2 42 ULR. 580,
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also been held in this decision that the power of fthe Courf
to issue a direction to the' Tribunal under section 66(2) of the
Income-tax Act is in the nature of amandmus and it is well
gettled that no mandamus will he issued unless the applicant
had made a distinct demand on the apporpriate authorities
for the very reliefs which he seeks to enforce by mandamus
and that had been refused: It has also been held that the
power of the Court to direct a reference under section 66(2)
1s subject to two limitations—the question must be one which
the Tribunal was bound to refer under section 66(1) and the
applicant must have required the Tribunal to refer it. It
has also been pointed out that the form prescribed under rule
22-A of the Income-tax Rules for an application under sec-
tion 66(1) shows that the applicant must set out the ques-
tions which he desires the Tribunal to refer and that, further,
those questions must arise out of the order of the Tribunal,
and that under section 66(2), the Court cannot direct the
Tribunal to refer a question unless it is one which arises out
of the order of the Tribunal and was specified by the appli-
cant in his applicatin under section 66(1). At page of 602 of
-this decision an observation has been quoted with approval
of the .Patna High Court in the case of Maharaj Kumar
Kainal Singlh v Commissioner of Income fax to the effect
that the provisions of section 66(1) and 66(2) do not confer
upon the High Court a general jurisdiction to correct or to
~decide a question of law that may possibly arise out of the
income-tax assessment and that the section, on the confrary,
confers a special and limited ‘jurisdiction Upon the High
Court to decide any specific question of law which has been
raised between the assessee and the Department before the
Income-tax Tribunal and upon which question the parties
are at issue. At page 803 of this decision an observation
has been quoted with approval from the case of Chainrup
Sampatram vs. Commissioner of Income-tax that the Indian
Tncome-tax Act has not charged the High Court with the duty
of setting right in all respects alI assessments that mlo'ht.
15 ILR—5
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come to its notice, its jurisdiction is mot either appellate or
revisional; nor has it a general power of superintendence
under section 66 and that its sole” duty is to serve as the
appointed machinery for resolving any confllet which  may
arise between an assessee or the Commissioner on the one hand
and the Tribunal on the other regarding some specific ques-
tion or questions of law. This clearly goes to show that
anleds a dispute is raised by the assessee or the Commissioner,
the Court cannot re-draft a-question to decide a matter
which is no longer in issue between the parties. It has also
been held at page G605 of this deciston while quoting an obser-
vation if Chagla, C. J. that if the Tribunal does not refer a
guestion of law under section 66(1) which arises out of the
order then the only jurisdiction of the Court is to require
khe Tribunal to refer the same under section 66(2) and that
it is true that'the Court has jurisdietion to resettle ques-
tions of law so as to bring out the real issue between the par-
ties but it is nmot open to the Court to raise mnow questions
which bave riot been referred to it by the Tri" nal.. It has
been observed at page 610 of this decision t*f if it is held
that the Court can allow a new question to be raised on the
reference, that would in effect give the applicant a right
which is denied to him under section 66(1). and 66(2), and
enlarge the jurisdiction of the Court so as to assimilate it
-to that of-an ordinary Civil Court of appeal. Tt has also
been held" in this decision that the correct view to take is that
the right of the litigant to ask for a reference, the power of
the Tr_1bur}a.1 to make one, an_d the jurisdiction of the Court
]t;) tfi?rﬁ'ghl-tt }i::l, a.l)lli(éz;]egztenswq and, therefore, a question of
and one which ﬂrl)(le Tribm?zy;'m()t require the Tribunal to refer
Court cmn.ot be entertai o competent, to T?‘.fer to the
, €3 rtamned by the Court under section 66(5).
Tt was observed at page 612 that as the question on which the
parties were at issue, which was referred to the Court under
section 66 (1) and decided by it under section 66 (5) is whether
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the sum of Rs.-9,26,532 is liable to be included in the taxahle
income of the respondents, the ground on which the respon-
dents contested their liahility beforé the High Court was one
which was’ within the .scope of the question, and the High
Court rightly entertained it. Thus, from this decision it is
evident that unless a question is at issue between the parties,
it cannot be re-drafted by this' Court. When Mr. K. N. Jain
withdrew his claim for re-drafting the question; the Court has
no right to re-draft the question, specially when the efiect, of
re-drafting will be that the assessee claims that the Income-
tax Officer had no jurisdiction to impose a penalty in view of
the provisions of section 271 (1) (¢) read with section 139 of
the Tncome-tax Act,-1961. This clearly goes to show that it 1s
not a different aspect of the same question but the two ques-
tions are independent of each other. :

. 6. In the case of B. B. Iranee vs, Commissioner of Incame-
" Taz, Bombay City-II(1) it has been held that though in the
assessee’s application under section 66 (2) of the Tncome-Tax
Act one of the -questions raised related to the earlier loszes
ascertained in 1946 and the facts relating thereto were narra-
ted, the High Court direcfed the .Tribunal to refer orlv the
questﬁon whether the Tribunal erred in law or misdirected
itself in rejecting the absessee’s claim to set off the alleged losses
of 1941 of the Hong Kong business against the income of the
* assessment year 1947-48. On a reference the High Court held
that the question as framed was confined to losses of the vear
1941 but in deference to counsel’s argument considered the
contention that the loss suffered by the assessee during the
period of 1941 to 1945, was ascertained onlv in'1946 and that
in must be deemed to have been incurred only ‘in that vear. -
Under these circumstances the Supreme Court held that the
assessee was not entitled to raise the question. reIating to ascer-
tainment of the loss only in 1946, as it was a question-entirelv
different from that propounded for the decision of the High

Court. R
(1y €0 I.I.R. 487,
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7. In the case of T. D.'Kumar and Brothers (P) Lid. vs.
Commissioner of Incoihe-tag, Calcutta J1) the appellant applied
to the Tribunal for a reference, inter alia, of the question

_ whether having regard to the decision of the Tribunal in
the relevant assessment proceeding an order imposing penalty
under section 28(1)(c) could be made. The Tribunal refu-
sed to state a case and the appellant applied to the High
Court under section 66(2) for an order directing the Tribunal
to state a case, and argued, that even if the facts found by
the Tribunal  be correct, section 28(1)(¢) was not attracted,
regard being had to the proper meaning of the word
““Income’ in that section. In those circumstances their
lordships of the Supreme Court held that the question on
which a reference was sought was a limited question which
did not arise of the Tribunal’s order and that the question
sought to be raised before the High Court was a new ques-
tion and was not an aspect of any question raised before the
Tribunal and the High Court was right in rejecting the

_ application under section 66(2), and it was also observed
that itis only a question that has been raised before and
decided by the Tribunal that can be held to arise out of its
order and that in respect of a question which was not raised
.or argued before the Tribunal, or decided by it, a reference
under section 66(2) cannot be asked for.

8. In the case of Seth Pushalal Mansinghka (P.) Ltd.
vs. Commissioner- of Income-taw, * Delhi, Rajasthan and
Madhyw Pradesh(2) it was held by their lordships of the
- Supreme Court at page 168 that when a question of law is

nellther ralsed'“before the Tribunal nor considered by it, will
not be a question arising out of the order of the Tribunal
) z.md thr,: High Court will be acting beyond its jurisdiction
in dealing with any such question. - .

(1) 63 1 T.R. 67.
(2) G6. If.K. 159.
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9. It has been held in the case of Commissioner of
Income-tax, West Bengal-II vs, Smt.- Anusuya Devi(t) by
their lordships.of the Supreme Court at  pages 756 and 757
that it is well settled that the High Court may decline
to answer a question of fact or a question of law which has
no bearing on the dispute between the parties or though
referred by the Tribunal does not arise out of its order.
Tt has been observed at page 757 that the power to re-frame
a question may be exercised to clarify some obscurity in
the question referred, or to pinpoint the real issue between
the tax-payer and the department or for similar other rea-
son; it cannot be exercised for re-opening an enquiry on
questions of facts or law which is closed by the order of the
Tribunal. ' .

10. If has been held in the case of Commissioner of
‘Tncome-tar, Andhra . Pradesk vs. Krishna and Sons(?) by
their lordships of the Supreme Court that the ‘jurisdiction
of the Supreme Court arising in appeal over the judgment
of the High Court on a reference under the.Income-tax Act
is also advisory, the Supreme Court can only record its opi-
nion on questions which are referred; not on questions which
could have Been, but have not been referred. :

- 11. Tt has been held by their lordships of the Supreme -
.Court at page 196 in the case of Commissioner of Income-
Tox U.. P. vs. Devi Prasad Vishwanath Prasad(3) that if
was not open to the High. Court to direct the Tribunal fo
state a case on a question which was never raised, before
or decided by the Tribunal at the hearing of the appeal.

. 12. Tt has been held in the case of Lakshmiratan Cotton
Mills Co. Ltd. vs. Commissioner of Income-Taz, U. P.(% by’
their lordships of the Supreme Court that the High
Court had no power to call for a statement of the case on

i 6 TR, 750,
(% 0 LTI 788
(3) 72 LT.R. 104,
(y 73 LT.R. 634,

——
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questions which were incorporated neither in the application
under section 66(1) nor in the application under section
66(2) of the said Act and the power under section 66(4)
\ for a supplementary statement
only when the court is satisfied that the statement of case

.referred under section 66(1) and (2) were not suflicient to

enable it to determine the gquestion rvaised Dby that state-
ment and that section 66(4) did not confer a power to raise
any additional question and to call for a statement of ,a case
on the question uot veferred by the Tribunal.

L I the case of  Commissioner of Income-saz, Rajas-
than vs. Indra and Co. (1) it has been pointed ouf at page
707 by the Rajasthan High Court that an argument had been
addressed that if interest has been charged for any period.
during which the defanlt  continued the penalty cannot be
imposed. The question referred by the Tribunal was ‘“whe-
ther the Tribunal rightly held that the orders of penalties in.

* question under section 271(1) (z) of the Income-tax Act,-1961

were tenable in law #’’. " In those circumstances it was - held
that this aspect: of the matfer had not been referred to.
the High Court and so they refused to malke any *pronounce-
ment relating to it. T :

ti. Tu the case of Commissioner of Income-taz, Andhra
Pradesh vs. Kotrika Venkotaswamy and Soms(2) the question
referred was “Whether, on the facts and in the circumstances
of the case, and on a true appreciation of the material on
record; was the Appellate Tribunal justified in comine to the
‘conclusion. that the department did not prove the concealment
of income in respect of the following additions, viz., inBation
of purposes—transaction in the name of K. Venkatascsshainh

“Chetty, Rs. 21,500, (2) speculatiori losses in the names of seven '

persons, Rs. 26,789/-?”. It was contended before their lordships
of the Supreme Court that the question which was submitted

o sy,

(Iy ™ I'T.R. 702
(2) 7 LT.R. 499.
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by the Tribunal for reference to the High Court was itself wide
cnough to include the question about the jurisdiction of the
‘Tribunal to reach'a conclusion different from that which if
bad reached in the assessment proceeding. The Supreme Courb
beld that the form of the question submitted clearly shows that
.what the Tribunal was asked to do was to submn a case to the
High Court on the question whether the Tribunal.was justified
in coming to the conclusion on the facts and in the circiuns-
tances of the case that . no concealment was proved by the
department and that question cannot include an enquiry
whether the Tribunal had jurisdiction to reach a quiestion
~dilferent from the conclusion it had reached in the procecding
for assessment. ' .

i% In the case of Karnani  Propertics Ltd. vs. Commis-
stonzi of Income-taw, West Bengal (1) the question referred
was “Whether, on the facts and In the circumstances of the
case, the Tribunal was justified in holding that the services
‘rendered to the tenants by supplying electrical energy, hot and
cold water and maintenance of lifts and other amunities, cons-
tituted a. husiness activity of the assessee and as such the
" income arising therefrom was assessable under section 10 of
. the Income-tax Act, 1922, It was held by the Supreme Court
that in 1bsence of a question whether the findings were vitiated
for any reason being before the High Court, the High Court
has no jurisdiction to go behind or question the statement of
facts mpde by the Tribunal. L .

16, In the case ofdgha Abdul Jabbar Khan vs. Commis-
-gioner of Income-tax, M. P, (2) the question referred by the
~Tribunal was “Whether the income from the property trans-
ferrred fo the assessee’s wife for a consideration of Rupees one
lakh could be .assessed in his hands under section 16(3) of the
Indian Tncom-tax Act, 1922?7. The High Court, instead of
answering the ‘question, for mulated two other questions, viz.,
whether there could be in law an.oral transfer of the property

-

(1) @2 LIR. 5T - _ )
@) &2 LT.R. 672, - ‘

1
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in lieu of Rupees one lakh due as dower debt and if so whether
the income from the property was liable to be included in the
assessable income of the assessee under section 16(3). In these
circumstances the Supreme Court held that the High Court had
no jurisdiction to raise new questions of law: the questions
_ raised by it did not flow from the question referred by the
. Tribunal and that if the High Court thought that - the
question referred to it did not bring out the real point in
issue, it was npen to it to call for a fresh statement of a case
and direct the Tribunal to submit for its opinion the real
question arising for decision and that the High Court was not
entitled to «deal with the reference as if it was dealing with an
appeal before 1t. '
A
17. In the case of Commissioner of Income-tax, Bih&r and
Orissa vs. 8. P. jain(1) their lordships of the Supreme Court at
: Eagc 395 have pointed out that the answer to question no. I
ad not been pressed and hence no answer to it was given.

18. In the case of Madras Machine Tools Manufacturer
Lid. vs. Commissioner of Income-tax, Madgas(2) it has - been
pointed out at page 125 that the assessee at whose instance the
reference on the 3rd question has been made does not want’
to prosecute the same and so it is unnecessary to consider that
question and express any opinion thereon and that when the
party who has caused a reference does not want to press the
same, the Court should refrain from answering the said question.

19. Tt has been held in the case of Jagan Nath Pyare Lal vs.

Ceximissioner of Income-lag, Patiala (3) by the Punjab  and

' Haryana High Court that where a question of law is neither

raised before nor considered by the Tribunal, it will not be a

* question arising out of its order notwithstanding that it arises

on the jindings given by it.. In the case before their lordships
it was beld that the question whether registration could be

(ly 87 LiR. 370. ‘

2 98 LI.R. 119
13) 92 LK. 207
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refused to a partnership business on the ground that the appli-
cation for registration had not been signed by nne of the
partners was neither raised before nor considered by the
Tribunal and the High Court could not go into the question
on a reference. ‘ -

20 It has been held in the case of Additional Commissioner
of Incone-Tax, Bihar vs. Dongarsidas Biharilal (supra) that
it is an accepted principle of law that where the question
referred for its opinion does not cover real controversy in issue,
the High Court can re-frame the question and decide the real
controversy. Similar view has been taken in the case of -
Commissioner of Income-Taz, Hyderabad vs. G. M. Chama-

basappa(?).

'2]. From the aforesaid decisions it is evident that when
Mr K. N. Jain did not press the question which he argued and
when he specifically mentioned that he did not want re-framing
of question no. 1 referred by the Tribuunal and that the questicn.
referred by the Tribunal may be answered, then it. cannot be
said that there is any controversy between the assessee and
department in connection with the matter for which a re-draft-
ing of question no. 1 was suggested. Moreover, before the
Tribunal the only dispute was that no penalty can be imposed.
when interest has been charged. Before the High - Court

Mr. K N. Jain for the assessee tried to raise a question that.-
the Income-tax Officer had no jurisdiction to impose the penalty
in view of the provisions of section 271(1)(a) read with
section 189(1) which was in effect a different and new question.
Even if a question is redrafted to the eflect whether penalty
can be imposed under section 271(1)(g), then it will be a wider
question than what was raised before the Tribunal and such a-
question cannot be redrafted as such a question was not raised
beforc the Tribupal and in such a case it cannot be said that-
it is a different. aspect of the same question.

(1) 85 L7VR. 261
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22, The other point which needs clarification s that the
defanlt under section 271(1)(a) is complete when the retmm is
not. filed on the duc date and so the law on- the date the

.return is due will be applicable and not the preseut law.

23. Tt has been held in the case of Commissioner of Gift-
Yaz vs, C. Muthukumaraswamy Mudaliar(ly .by the Madras
tHigh Court that where the infringement is said to bé the-
[ailure o furnish the return in time, the offence ‘is - complete
when the retnrn is not filed on the due date and in such cases
the ofience kaving taken place on the date fixed for furnishing
the 1cturn, the law as on that date has to govern the levy of
_ penalty. : ' , ‘

24, Tt has been held in the case of Smt. Indu Barua vs.

" Commis<ioner of Wealth-Tax North Fastern Region(?) by the
Gauhati High Court that the quantum of penalty’ must be

determined on the basis of the law prevailing on the day when

‘the default was committed and that failure to file returns in
time is not a continuing offence and infringement of law is

complete on the date when the assessee fails to file a return

. under section 14(1) of the Wealth-tax Act, 1957; and the
quantum of penalty for default must be determined with
‘relation to the law prevailing on the day when the default was
committed and the Fuw' applicable on that date in regard to
the penalty will be applicable and not the law amended from

time to time. o .

25. It has been- held in the case .of Commissioner of
Wealth-Taz, Amritsar-I vs. M. R. Mahojan(3) by ‘the - Punjaly
and Haryana High Court that the late Rling of ' return as
contemplated- by section 18(1)(?) of the Wealth-tax Act, 1957.
is not a recurring offence and the offence is'complete on the date
wheun the return is not filed as prescribed by law and the offence
is committed when the yggqtlr_r_]_ni_s. rn_o{,‘ filed on the due date and

. JeSrp

1) 99 TR, 5400
(2) 123 LT.R. 436.
¥3) 126 L.T.R. 7T06.
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the penalty is to be computed in accordance with the provi-
sions of law as it prevailed at the time of the commission of
the oflence. :

26. It las heen held in 'the case of Cummissioner of
Wealth-Taz, Lucknow vs. Rom Navain Agrawnl(ly by the
Allahabzd Tieh Court that the law operalive on the date
when the infringement takes place is the law applicable uniess
it is made applicable ez post facto and that the dcfault in
cases of non-filing of returns takes place after the exniry of
time or notire.

27. It has been held in the casze of Commissioner of
Wealth-Tar, Lucknow v. Chunni Lal Anrand(2) by the
Allahabad High Court that for the assessment year 1968-69;
the Wealth tax return was due on or before 30th June, 1968,
and, therefore, for the purpose of levy of penalty for delay in
submission of the return, the law as it stood on that datc
would be applicable and not the law as on the date of the
beginning of the assessment year, namely;, April 1. 1968. or
the date on which the return was actually filec

+ 28. It has been held in the case of Additional Commis-
sroner of Wealth-Taz, M.P. vs. Sm¢. Manjuladevi Muchhal(5)
by the Madhya Pradesh High Court that the assessee committec
default in filing of the returns on the dates fixed for filing the
returns, i.e., 30th June, 1961, 30th June, 1962 and 30th June,
1963, and the law for the purpose of penalty that would be
applicable would be the law in force on those dates and not
the Jaw which had been brought into force on April 1,"1969.

29. The aforesaid views expressed by the different High
Courts have been finally set at rest by their lordships of the
Supreme Court in the case of  Gommussioner ‘of Wealth-taz,
Amritsar vs. Suresh Seth{4) where their lordships of the Supreme

(1) 106 LT R. 965.
(2) 116 LT.R. 535
() 10 LT.R, 45 .,
({y 120 I.T.R.228. ~
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Court have held that where the default complained of is one
falling under section 18(1)a) of the Wealth-tax Act, 1957
(e.g., failure to file the return of wealth before the due date
without reasonable cause), penalty has to be computed 1n
avcordance with the law in force on the last day on which the
. return in question had to be filed and neither the amendmeng
made in 1964 nor the one made in 1969 to clause (i) of )section
18(1) bas retrospective effect. It has also been held that non-
performance of any of the acts ~mentioned in section 18(1)(a)
gives rise to a single default and to a single penalty, the
measure of which, however, is- gearel up to the time lag
between the last day on which the return has to be filed and
the date on which it is filed; and that the default, if any,
committed, is committed on the last date allowed to file the
return and the default cannot be one committed every month
thereafter and that the words “for every month during which
the default continued” indicate only the multiplied to be
adopted in determining the quantum of penalty and do not
have the effect of making the default in question a continuing
one, ncr do they make the amended provisions modifying the
penalty applicable to earlier defaults in the absence of necessary
provisions in the amending Acts. It has also been'held in this
decision that the distinctive nature of a continuing wrong s
that the law that is violated makes the wrongdoer continuously
liable for the penalty and a-wrong or default which is complete
but whose effecf may continue to be felt even after its
completion is, however, not a continuing wrong or default.

. 30. P. S. Mishra Jusfice has already quoted the relevant
provisions of sections 139 and 271 of the said Act as they were
in force in the assessment year 1965-66 and 1966-67 which are
assessment years involved in the present cases and henoce
repetition is not necessary.

31. As regards question no. 1, as referred by the Tribunal,
the learned Advocate for the assessee Mr. K. N. Jain did not’
press it. The question which hag been referred is to the effect
whether the penalty under section 271(1)(a) of the Income-Tax
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Act, 1961, could be imposed even after charging interest under
section 139 for the delayed submission of return. In this
connection it has been held in the case of Ezpress Newspapers-
(P) Ltd. vs. Income-Taz Officer, Administration and Collection,
Central Circle-XI, Madras, & another(l) by the Madras ngh
Court that when the Statute provides a time-limit for filing a
return, jt can also provide a penalty for non- -submission of the
return in time and in addition the Statute can also provide as
a compensatory measure that interest should also he paid on
the amount of tax for the period of delay and, therefore, the
provision for payment- of penalty as well as interest for the
delayed submission of return cannot be said to offend any
constitutional provision. o

52. Ii has been held in the case.of T. Venkatakrishnaiak
and Co. vs, Commissioner of Incorme-Tax. A.P.(2) by the
‘Andhra Pradesh High Court that the Income-Tax Officer was
competent to levy.a- penalty under section 271(1)(a) although he
had levied interest under clause (é7) of the proviso to section
159(!) as the mmposts are diflerent and distinct and thev have
been provided. to meet different situations and contingencies
and that the mere fact that under the Act the assessee can file

-veturn before the assessment is made or a revised return ag any

time before the assessment is made does nof absolve the

assessee from the levy of penalty under clause (a) of sub-section-

(1} to scction 271.

23. It has béeﬁ held in the case of Narandes Paramanand

. Dag vs, Income-Taz Officer and others(3) by the Calcutta High

Court that the legislature had made a distinction between the
interest which is p1y1ble under section 139, proviso (t17) of the
said Act. where the return is not filed w1th1n the statutory time
or within the time as extended by the Income-tax Officer and
the penalty which is leviable under section 271 only if the

(1y L.T.R. 205,
(2) 3. LTR 297.
(3) 98 TT.R. 455..
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Income tax authority is satisfied that without reasonable cause
the agsessee Miled to file the return of the total income within
the time  preseribed and the provision fot. calculation of  the
interest is - not of the nature of penal interest and that penalty
proceediug is o quite different proceeding and the levy of interest
will net prohibit the levy of penalty and the penalty can be
levied even il the return is filed belore the assessment is made
but ufter; the prescribed time, L

$4. It has been held it the case of D.B. Neavalgundkar and
Co. vs. Gommissioner of Income-Tax, Mysore(t) by the Karna-
taka High Court that there is nothing in the Income-tax Act,
1961, to indicate that section 139 of the Act prescribing the
interest to be charged, and section 271(1)(a) preseribing the

-, penalty to be levied for delay in submission of a return are:

alternative and not cumylative and, therefore, it is competent
on the part of the Income-tax Officer to levy penalty under
section 271{1)(a) of the said Act even where interest has been
charged uuder section 139 of the said Act, - '

55 Tt has been held in the case of Kerala Tile and Clay
Works vs. Commissioner of Income-taz, Kerala(?) by the
Kerala High Court that for failure to file a return in time as
required in.section 13%(1) of the said Act, penalty can be
imposed as well as penal interest and that what is levied under
section 271(1)(a) is penalty -for the default and attempted
cvasion of tax and it is a punishment for failure of the assessee
to comply with the statutory duty imposed by section 139(1).
and it 1s deterrent in character and the lability to pay interest
arises under section 139 and, no doubt, the two consequences
arise out of the same default and one is compensatory and the
other mmitive and each is complementary to the other and
- both are provided for by the Act. = ° i

- » - l .
56. It is in view of these aforesaid decisions that Mr.
K. N. Jain. learned Advocate for the assessee, did not press

(1) 95 LT.R. 675.
(2) 104 LT.R. £97.
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question no, 1 as referred by the Tribunal and o0 it is to b
answered achinst the assessee and in favour of the revenue.

37. As regards the finding of P. S. Mishra Justice that the
period of default under section 271(1)(a) reckoned from the
due date of filing the return has to be taken to have come to
an end with the filing of the return of income, if it is “filed
before the best judgment assessment under section 144 and
within the period prescribed under section 139(4) and is a case
of no reiurn of income filed at all with the assessment of income
as presciibed under section 144 of the said Act. I agrec with
this finding. There are various decisions to support this view,

58, It has been held in the case of C. V. Govindarajuli,
Ayer vs. Commissioner of- Incom¢-Taz, Madras(l) by the
Madras High Court that ance the assessment procecdings have
commenced with the general notice under section 22(1) of the
Indian Income-tax Act, 1922, thev can only come to an end by
either an order of assessment or an order declaring that no
assessient can be made and where there is no such ovder and
-eventually the proceedings are taken under section 34 of the
aforesaid Act, such proceedings must be deemed to ‘relate to
the proceedings which commenced with the public notice under
- section 22(1). '

59. Tt has been held in the case of Commnussioner of
Income-Taz, Rajasthan vs. Indrva and Co.(2) at page 705, bv
the Rajasthan High Court that the default is in not furnishing
the return and as soon as the return is furnished, there is end
" of the'd~fault. It has also been held in this decision that it has
_been evpressly laid down in section 139(7) that no return

under sub-section (1) need be furnished by any person for any-
previous vear if he has already furnished the return of income
for such year in accordance with the provisions of sub-section (2
and that in all the cases mentioned is section 271(1)}(a) of the

LV

“ (M 1 LT:R. 84l
o TR, 702, .
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-said Act, the default continues only till the time when the
return has been furnished or if no return has been furmished
at all, it continues till the assessment is completed, but, if the
return has been furnished, the default ceases whether such
return is furnished under sub-section (1) of section 139 or by
notice given under sub-section (2) of section 139 or under
saction 148, and that it is immaterial for the purpose. of
cessation of default that the return has been filed in obedience
to any particular provision of law. ‘

40 'In the case of Chunnilal and Bros. vs. Commissioner
-of Income-Tax, Madhya Pradesh(l) the Madhya Pradesh High
Court has approved the finding in 79 I.T.R. at page 702 where
it has been held that in all cases mentioned in section 271(1)(a)
the default continues only till the time when the return has
been furnished or if no return has been furnished at all, it
continues till the assessment is completed and that if  the
return has been furnished, the default ceases where such return
is furnished under sub-section (1) of section 139 or by notice
given urder sub-section (2) of section 139 or under section 148
and that it is immaterial for the purpose of cessation of default
that the return has been filed in obedience to any particular -
provision of law, :

41 It has been held .in the case of P. N. Sikand wvs.
-Commissioner of Income-Taz, New Delhi(2) by the Delhi High
Court that a default is for not filing the return in time and the
period of default starts the moment the statutory period within
‘which . the return has to be hled is over, and continues till,the
filing of the return or assessment, whichever is earlier, and
that the issue of a notice under section 139(2) cannot  perse
have the effect of wiping out of the earlier period of default and
that this can be done only by expressly condoning the delay.

42, If has been held in the case of Lazmi and Co. vs.
:‘Commisgioner of Income-Taz(8) by the Allahabad High Court

(1) Ug LT.B. 199,
(2y 126 Ir.R. 202
(3) 128 L.T.R. 209.
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that the default of not filing a return under section 139(1)
continuzs till the time when the return has been furnished or if
no return has been furnished it continues till the assessment is
made and that the assessee is liable to pay penalty under this
.provision for not having filed a return voluntarily under
section i39(1) even if he files a return subsequently in pursuance
of a notice under section 139(2). :

43. In the decision in the case of Additional Commissioner
of Income-Tax, Bihar vs. Dongarsidas Biharilal(l) a view has
been tanen by S. P. Sinha Justice (as he then was) that there
is no provision under the Income-tax Act for carrying over the
default 1 filing the return beyond the limits of an assessment

-year and that like an assessment of income to income-tax which
must remain confined to an assessment year, the assessment of
penalty must also remain confined to an assessment year, and
that the default cannot be carried over bevond that assessment
year. It has also been held in this decision that in terms of
section 271/1)(a), the period of default starts on the dav.
following the due date for compliance with the terms of
section 139(1) or section 139(2) of the said Act remains circums-
cribed within 12 months of the relevant assessment year and
that similar would be the position where steps have becn taken
to tax an escaped-income under section 148 of the said Act
and there also the period of default in filing the required
return. of income will remain circumscribed within-12 montis
of the  year in  which steps for reassessment of the
escaped  income  have been taken.: The entire finding of
§. P. Sinha Justice (as he then was) appears to be not correct,
as the provision under section 271(1)a) read with clause (7) in
the cases referred to in clauge (a) in addition to the amount of
tax."if any, payable by the assessee a sum equal to 2 per cent
of the tax for every month during which the defanlt continues
but not exceeding in aggregate 50 per cent of the .tax itself
shows that the default can continue but the only limit ig that

(2) 116 § T.R. §97.
15 ILR—6
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it cammot exceed 50 per cent of the tax and this shows that
the default continues till the filing of the return or the
assessment and so the viewtaken in the decision mentioned
above is not a correct view in view of the aforesald decisiovs
and in ghis connection I agiee with the findings of P. S. Mishra
Justice, and the observation of S. P. Sinha Justice (as he then
was) in the case of Additional Commissioner of Income-Taz,,
Bikar ve. Dongarsidas Biharilal(t) aforesaid has to be reversed.

44. T also agree with P. S. Mishra Justice as rvegards - the
findings that the view taken in the case of Additional Commis-
sioner of Income-Taz vs. Bihar Textiles(2) of the Patna High
“ourt is not a correct view. In this connection I am supported
oy various decisions,’

45. It has been held in the case of Commissioner of
Income-Taz, Rajasthan vs. Indra and Co.(3) by the Rajasthan
High Court that 4n assessee is liable to penalty for not submit-
ting his return as required under section 139(1) of the said Act,
evea though he subsequently files a return 1n pursuance of ea
notice under section 139(2) of the said Act and an, assessment
is made on the basis of that return. - . :

46. It has been held in the case of Commissioner of Inconie-
Tax, Delhi I vs. Hindustan Industrial Corporation(4) by the
Delhi High Court that the plain language of section 139(2) of

- the said Act cannot be strained to-hold either that the assessee

la absolved of his statutory obligation to file a return of his
Income voluntarily under section 139(1) and that the default

* comnitted in not filing a return voluntarily under section 139(1)

cannot be taken note of for'initiating proceedings for imposi-
tion of penally if a notice under section 189(2) is issued, or
that the.period of default shall cease from the date when the

_notice under section 139(2) is served on the assessee.

(1) 116 1 I.P. 897,
(2).100 1'I.R. 253.°~
( 7 LT.R. 702.
{4) 86 1.T.R. 057,
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. 47. 1t bas been held in the case of Additional Commis-
swoner of Income-Tax, Gujarat vs. Santosh Industries(l) by the
‘Gujarat High Court disagreeing with the Tribunal and reject-
ing the contention of the assessee, that the second clause of
section 271(1)(a) of the said Act applies where a person failed
to furnish a return of income within the time allowed strictly
under sub-section (1) or sub-section (2) of section 139, and
filing of the return after expiration of such time but bcfore
" expiration. of four years from the end of the assessment year
under’section 139(4) did not save him from penalty for the
default contemplated under the second clause to section 271(1)(«)
of the said Act and the words “within the time allowed by sub-
section (1) of  section 139" in the second clause of  section
271{1)(e), according to their plain natural meaning, must be
taken to refer to the time specified in sub-section (1) of
section 139 or extended by the Income-tax Officer under the
powers to that sub-section and not so as to include the time
within which the return of income may be filed under sub-
section (4) of section 139. ' '

48, It has been held in the case of Mullapudi Venkata-
rayudu vs. Union of India(2) by the Andhra Pradesh High
Court that the argument for. the petitioner that, under
section 271(1)(z) of the said Act, penalty cin be levied for the
period during which the default continued, and that as no
return was filed by the assessee under section 139(1), the default
continued indefinitely and no definite period could have been
arrived at by the Income-tax Officer to determine the quantum
of penalty, was without any merit. It was also held in this
decision that the continuance of the default would be up to
the date on which the return was filed either under section
139(2) or section 189(4) of the said Act, and that the petitioner
had filed his return under section 139(2). Tt has also been held
in this decision that because the Income-tax Officer issues a
notice under section 139(2) after the termination of the period
prescribed by section.139(1), the Income-tax Officer cannot be

(1} 93 LR 563, -
2)-M [.I.R. 448.
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- deemed to have condoned the non-compliance to furnishing a
return under section 139(1) of the said Act. ‘

49, 'It has been held in the case of K Cominigsioner of-
Income-Taxr, Orissa vs. Gangaram Chapolia(t) by the ' Full
Beneh.of the Orissa High Court that even if the return of the
assessee had been filed in the manner prescribed, as it was net
filed within the time allowed under section 139(1) of the said
Act, and as such one of the two conditions prescribed in
section 271(1)(a) of the said Act had not been fulfilled, the
assessee would be liable to penalty, It has alse been held-in this
decision that it cannot be contended that as the assessee filed
the return within the time allowed under section 139(4) of the
said Act, he should be deemed to have filedd the return within
the time allowed under section 139(1) of the said Act and
conscquently no penalty under section 271(1)() was imposable
and that section 139(4) was in the nature of a proviso to
section 189(1) for all purposes under the said Act, and that
the corcession given under section 139(1) is restricted to the
assessnent and cannot be availed of by the assessee for all
purposes under the Act including a penalty proceeding and
that if the assessee’s contention was to be accepted, the time
limit preseribed in section 13%(1) would be otiose and wholly
urinecessary except, for the purposes of charging interest,

50. It has been held in the case of Metal India Products vs.
Commnissioner of Income-Taz, Lucknow(2) by the Full Bench -
of the Allahabad High Court that where the assessee did not
file his retirn within the time prescribed by section 139(1) of
the said Act and where no notice was issued by the Income-tax
Ofhicer to the assessee under section -139(2) of the said Act, even
IE the aseessee filed his return under’ section 139(4), -that i,
within four vears from the end of the assessment year and
before the assessment order was passed, the assessee is liable
to pay the penalty under section 171(1)(e) of the said Act for

‘not having filed a return . within the time preseribed im
- D105 IT.R. ez, . -

(2) 113 LT.R. 830,
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section 139(1) of the said Act and the time given under
section 139(2). 1t has also been held in this decision that for
the purposes of penalty, the filing of the return within the
time prescribed by sub-section (4) of section 139 cannot be
treated .as.a return filed within the time prescribed by sub-
section {1) and that the emphasis of section 271(1)(a) is for
«checking evasion of the time prescribed by sub-section (1) or
sub-section (2) of section 189. - It has also been held in this
decision that if the time prescribed by sub-section (1) or
(2) passes, default take place attracting the liability for penaliy.

. 51. It has been held in the case of G. S. Atwal and Co. vs.
‘Commissioner of Income-Tax, Cenltral, Calcutte(l) by the
‘Cdlcutta High Court that the penalty can be imposed on- an
agsessee under section 271(1)(a) of the said Act for delay in
Turnishing returns, even though the returns were filed before
.completion of the assessment and that once a default has been
committed in complying with section 139(1), the fact that
a notice under section 189(2) has been served subsequently on
‘the assessee would not make any difference to the date of default
-and that the default would start from the date on which .the
Teturn of income became due under section 139(1) of the said
_ACt. . - . -+ .—.’

"' 62, It has been held in the case of Chunnilal and Bros. vs.
“Corumissioner of Income-Tag, M.P.(2) by the Madhya Pradesh
‘High Court that an assessee’s default in not furnishing . his
retura within the time allowed and in the manner specified in
section 139(1) of the said Act exposes him to penalty under
section 271(1)(a) and the imposition of penalty would-not be
Cinvalid merely because the assessee subsequently filed a return
in tesponse to a notice under section 139(2) or section 148.. It
has also been held in this decision that the default under
section 139(1) ceases only on the filing of the return in response
4o a notice under section 139(2) or section 148 or in compliance
with section 139(4) and that in the absence of an express

(I 117 1R 171,
{2y 119 IIR. 200
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order of condonation of default, a mere issue of a notice
under section 139(2) to a person who has not filed the return
under section 139(1) would not amount to condonation of the
default under section 139(1) and that the notice under
section 139(2) neither arrests nor wipes out the default under
. section 139(1). It has also been held in the case of Commis-
sioner of Income-Taz, Poona vs. D. V. Save(l) by the Bombay
High Court that where an assessee does not file a return as
“provided under section 139(1) of the said Act and the 1.T.0:
‘issues a notice to the assessee under section 139(2), where after
the assessee files the Teturn, the assessee will not be absolved
from the payment of penalty for not hling a return as provided
in section 139(1) and penalty will be payable -from the date
fixed under-section 139(1) for filing the return or the date. to-
which the time for filing the return might have been extended -
b'?r the 1. T.O. up to the date on  which the return is fina]ly-
filej by the-assessee. i e
" BS. It has been” held in  the case  of P. N. Sikand vs.
Commissioner of Income-Tax, New Delli(2) by the Delhi High
Gourt, that sub-sections (1) and (2) of section 139 of the .said-
Act deal .with, two different situations and the first imposes an
obligation” 'to file the return suo moin and the second to-
furnish a return in "compliance with the: notice undey
section 139(2), and that it ig true that in terms of section 139(7), -
only one return is required to- be filed, but that cannot have
the elfect of wiping out the earlier obligation to file the returm
suo motu under section’ 139(1) of the said Act. .. .

i - T .

54. Tt has been beld in the case of Lazmi and Co. vs.
Commissioner of Income-Tax(3) by the Allahabad High Court
that the' failure to furnish a return voluntarily under

sectien 139(1) of the said Act is distinet. and separate from the’
- failure to file a return in. pursuance of a notice under
section 139(2) and the legal consequences of the omission. or
. (1) .19 LT.R. 266. ..
(9 120 1LUT.R., 202
(3) 124 1.1.B. 250.
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e fay o . .
failure to file the return under section 139(1) as well ag that of
not-complying with the notice under section 139(2) are dealt
with in section 271 and that an analysis of section 271(1)(a) of
the said Act shows that penalty becomes imposable the moment
the default takes place and that an assessee is liable to pay
penalty under this provision for not having filed a return
voluntarily under section 139(1) even if he files a return subse.
quently in pursuance of a notice under section 139(2) of the -

sald Act. - S

55. 1 has been held in the case of Commissioner of
Income-Taz, Patiale-IT.vs. Dekati Co. Co-operative Market-
ing-cum-Processing Society(1) by the Punjab and Haryana High
Court that it cannot be sald that once a notice requiring the
assessee to furnish a return under section 139(2) or section 148
of the said Act,.is issued, penalty cannot be imposed for failure
“to. furnish the return under section 139(1) of the said Act.

L . Lt . N ,

56. In view of the aforesaid decisions it has to be held
that the decision in the case of Additional Commissioner of
Income-Tax vs. Bihar Textiles(2) of the Patna High Court to
the elfect that once a, notice under sub-section (2) of section 139
of b= said Act has been issued to an assessee during the
relevant_assessment year, there cannot be any penalty under
section 271(1) for failure to furnish the returm as required -
by sub-gection (1) of section 139 and that where the return is
filed beyond the time given in the notice under section 139(2)
of the said Act, penalty will have to be calculated only from
the expirv of the time fixed for filing the return in the notice’
under section 139(2) of the said Act is not a correct decision.

57. In view of my findings and discussions above, it is
‘thus cvident that an ' assessee is liable to penalty for not
submitting his return as required under sub-section (1) of
section 139 of the said Act even though he subsequently files
a return in pursuance of a notice under section 139(2) of the

(1) 150 IT.R. 504.
(2) 100 LT.R. 253.
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saicl Act and an assessment is made on the basis of the return
and so the decision in the case of Additional Commaissioner of .
Income-Tax vs. Bihar Textdles (supra) has also to be reversed.

58. 1 also agree with P.S. Mishra Justice that question,
nos, ¢ and 3 as veferred by the Tribuna]l] have also to  be
answered against the assessee and in favour of the revenue.

59, Although I agree that the two decisions of this Court
namely, the decisions in the case of Additional Commissioner
of Income-Tax vs. Bihar Teatiles(supra) and in the case of
Additional Commissioner of Income-Tax, Bihar vs. Dongarsi-
das Diharilal(supra) have not been correctly decided and they
_ require to be reversed but I am of the view that only for the
purpose of reversmg these two decisions the Court should not
redrafy question no. I for which 1 have already given my reasons
above. 1 have given findings  to  other issues ag P. S. Mishra
Justice and ST K. Jha Justice have not agreed with my view
that vedrafting of question no. 1 as referred by the ™ Tubuml
cannot be made for the reasons discussed above.

. K. Jha, J.—I agree with Brother P. S. M1shr'1 J

R. D. Questzon anszuercd
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TAX CASE

Before S. K. Jha and Ashwini Kumar Sinka, JJ.
1984

May, 23
COMMISSIONER OF INCOME-TAX, BIHAR, PATNA.*

v,

M/s. VARIETIES, PATNA.

Assessee’s Combined trading account for readymade  gar-
ment and.other cloth—considered without reference to whole
account—addition of the amount on readymade garment
alone—legality of—reduction of 5 per cent on cloth account on
.the reduced sale, by Income- Ta.z- Appellate Tribunal, correct-
ness of

. '\z\' here the account of the assessee was a Combined Trading

account for readymade garment and bdther cloth as well and
the Appellate Assistance Commissioner of Income-tax added
the amount on one item alone i.e., on readymade garments on
the ground that the sales were suppressed-

Hcld tlnt this combined trading account could not be

: con31dered without referring to the whole account. Recasting
of readymade garments account by the Appellate Assistant
Commissioner Income-tax had an inemitable repercussion

%Tgxation Case No. 53 of 1974. TRe:Statemeni case under section 256(2) of
the Income-Tax Act by the Income-Tax Appellate Tribunal Paina Bench ‘B in

tho matlr of rescrsmicut of Tncomc Tax on M/s. vurieties, Patna for the assessment
‘yenn lfl(orl 9. it ’
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on the result of other cloth account and it was wholly erro-
neous on the part of the Appellate to Assistant Commissioner
Income-tax to have ignored the same completely. The Income
Tax Appellate Tribunal has correctly found- that the portion
of accoun: had an important velation in the context in which
it appeared and a portion of the account could not be -taken
or interpreted bereft of that context. !

Held, further that the Income Tax Appellate Tribunal
correctly held that the rate of percentage fixed at 17.5 per cent¥
by the Appellate Assistant Commissioner was high and that-
12.5 per cent was a reasonable one and as such the Tribunal
correctly gave reduction of 5 per cent in this account i.e., in
cloth account on the reduced sale of Rs. 4,95,885 which resul-
ted in a further reduction of Rs. 28,189, . :

: Statement of case under section 256(2) of the Income-tax:
Act. 1961, R

The facts of the case material to this report are set out in -

the judgment of Ashwini Kumar Sinha, J. - R

Messers B. P. Rajgarhia and S. K. Sharma for the.
petitioner, S : WA B T

Mr Aashi Nath Jain, for the opposite party. v

AsuwiNI Kumar SivEA, J.—Pursuant to this Court’s
ord.er dated 20th 'Jq.nuary-, 1976, the' Income-tax ~ Appellate
. ‘“Iribunal, Patna Bench, ‘B’ has stated the case and submitted
+ the statement. under section 256(2) of . ‘the .. Income-Tax.-Act

-1951' (hereinafter referred to as ‘the Act")u of the case and
forwarded the following question of law for the opinion -of:
this Court:. ° : . -
“Whethe_r on the facts and in the circumstances of

* - this-case, the Tribunal was Jjustified in law in
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giving a reduction of Rs. 24,799 in the cloth-
account of the assessee "’

After the order was passed by this Court. it seems that
on 15th March, 1976, on a miscellaneous application filed by
the assessée before the Tribunal under section 254 of the
Act, the. Tribunal accepted the assessee’s contention and held
that the sales on which the relief. at 5 per cent had to be
ca.l_culated would be Rs. 5,63,794 instead of Rs. 4,95,885
adopted in the Tribunal’s original order and thus it was
held that the assessee was entitled to a relief of Rs. 28,189
instead of Rs. 24,799 as calenlated earlier. The Tribunal
held that a.pparently there had been a mistake of arithme-
tical calculation in respect of the reliefs allowed. Thus the
ﬁgure of Rs. 24,799 was corrected by order dated 15th March
1976. ‘

2. While submitting the statement of case, the Tribunal
has suggested that the fizure to be considered in the question
of law should now be Rs. 28,189 .and not Rs. 24,799 as ori-,
ginally allowed. We accept ‘the suggestion of the Trlbunal
and. re-frame the question as follows: . -

“Whether on the facts and in the circumstances of

, the case, the Tribunal was 1ust1ﬁed in law in

.giving a reduction of Rs. 28,189 in the cloth
‘account of the assessee?’ ) )

3. The assessee is a partnership firm. The assessment
year involved is 1968-69 with the year ending 9th August,
1967 as the.corresponding previous .year. - The assessee is a.
dealer in cloth and readymade garments The assessee admit-
tedly maintained onely one combined trading account for ready-
made garments as well as other cloths On a ‘sale of
Rs. 6,69,929 the assessee showed a gross profit of Rs. 82.849.
The Income tax Officer found that the sales included the sale:
of readymade garments to the tune of- Rs 67.909. Tht
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Income-tax Officer considered the gross profit to be low and
found that the assessee did mot maintain any qualitative
or quantitative details of the stock handled by
it.  He, therefore, rounded wup the total. . sale
40 Rs. 6,70,000 out of which he took Rs. 70,000
as the sale of readymade garments. Having
details of the stock handled by it. He, therefore. rounded
up the total sale to Rs.6,70,000 out of which he took
Rs. 70,000 as the sale of readymade  garments. Haying
rounded of the total sale and also having rounded of the
“-sales of readymade garments, he applied a rate of 12} per.
‘cent to the sale of cloth estimated at Rupees six lakhs and
applied a rate of 20 per cent to- the sale of readymade gar-
inents -estimated at Rs. 70,000. Having applied the two
rates of percentage, as just mentioned above, the Income-tax
Officer made an addition of Rs. 6,151 to the results disclosed
‘by the assessee. o .
4..The assessee want in appeal  before the . Appellate
‘Assistant Commissioner. The Appellate Assistant. Commis-
-sioner fonnd that the addition made by the Income-tax Officer
‘was not adequate. He, in his turn, found that the closing'
stock of the readymade garments was not shown separately
by the assessee. -Admittedly, the.readymade garments busi-
‘ess was started for the first time during the. year in gnes-
'tion and so there was ne opening stock. The assessee showed
‘the closing ‘stock of all the goods including readymads gar-
‘ments at Rs. 1,93,399, but the assessee, as just stated above,
had not shown the closing stock of the readymade garments
seperately. The assessee, when asked, expressed its inabi-
lity to give the seperate figure relating to the closing stock
-Pf the readymade garments alore.  In this backeround .the
Appeliate Assistant Commissioner then found that the open-
‘ing stock of the readymade garments of the assessee of - the
-subseanent assessment year, namely, 1969-70 was shown
#s. 13.026 worth of rcadymade garments. The Appellate
Assistant Commissioner adopted this figure as the closing
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stock of the year under consideration and then be recast theé-
- whole trading account of the readymade garments alone ag
mentioned below:

_ Rs. - Rs,
“Purchases 1,01,470 Sales - 67,909

Closing 13,026
Stock Less 20,535

1,01,470 1,01,470

This recasting of the trading accournt by the Appellate
‘Assistant Commissioner showed a loss of Rs. 20,535 accord-
ing to the assessee’s own books of account and the Appellate
Assistant Commissioner considered this loss of Rs. 20,535 as
ridiculous and he held that the rate of 20 per cent was reason-
- able profit in the readymade garments. On the basis of 20
per cent normal gross profits, the Appellate Assistant Com-
missioner held that the suppression amounted to Rs. 42,646.
The Appellate Assistant Commissioner also held that apply-
ing 20 per cent normal gross profit would not be absurd. Thus
invoking his power of enhancement, he enhanced the addition
made by the Income-tax Officer from Rs. 6,151 to Rs. 42,646.

5. It is pertenent to ‘state " here that the Appellate
Assistant Commissioner enhanced the percentage to 17.2
(which ‘was taken by the Tribunal 17.5 per cent by way of
rounding of). '

" 6. Aggrieved by the above order of the Appellate Assist-
ant, Commissioner, the assessee went in further appeal before
‘the Tribunal. On behalf of the assessee it was contended
that ' the enhancement made in the readymade garments
account was not only uncalled for. but excessive. It was fur-
_ ther contended that a portion only of the combind trading
account could not be considered without referring to the
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whole account produced by the assessee and it was contended
that the recasting of the readymade garments account by the
Appellate Assistant Commissioner had inevitable repercus-
sions on the results of other cloth account and the Appellate
Assistant Commissioner should not have ignored that .comp-
" letely. In other words, it was contended that the - addition
1o the profit and sales of the readymade garments account
was bound to result in corresponding reduction in the sale
and profit of the other cloth account as, admittedly, no sup-
pression of sale was found by the revenue authorities on the
other cloth account. 1t was further contended on behalf -of
the assessee that the addition made by the Appellate Assist-
ant Commissioner was under a wrong conception of law,
revealing a gross profit of Rs. 1,03,384 on the total sale of
Rs.,6,02,020 giving a margin of profit of 17.2 per cent.

7. The Tribunal held that the closing stock of readymade
garments for the year under consideration was.correctly
take at Rs. 13,026 and the rate of 20 per cent applied by .
the Appellate Assistant Commissioner for *determining the
profit in readymade garments was also fair and reasonable.
The Tribunal, however, on a pure mathematic held that the .
.sale of readymade garments calculated ‘at 20 per ceént protit
on the cost came to Rs. 1,06,135 and on that Basis it held
“that the addition by the Appellate Assistant Commissioner
on this item (i.e. readymade garments) should have been
Rs. 38.22G 1nstead of Rs. 42,646, The Tribunal therelore,
- gave a reduction of Rs. 4,420 on this account. .
8. Here at this stage it is pertinent to mention
that we are not concerned with this reduction of Rs, 4.420
on the readymade garments account, T

9. With regard to the other cloth accl:ount ‘th ibuna
) , the Tribunal
accepted the contention advanced on behalf of the assessee
and peld that- only portion of the account could not be taken -
and interpreted bereft of the context in which it ‘appeared
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ignoring the consequence of such interpretation on the other
"part of the accounts. Though it will be bare repetition,
the assessee admittedly was maintaining only one combined
+ trading account for both the:items, i.e. for readymade gar-
ments as well as other cloth account. Having agreed with
the contention advanced on behalf of the assessee with regard
to the consequential adjustment in the other cloth in gross
" profit of 17.5 per cent (here I must make it clear that the
Tribunal is rounding of 17.2 per cent found by the Appellate
Assistant Commissioner to 17.5 per cent) as very high. The
Tribunal held that the rate of 12.5 per cent (as taken by the
I. T. O.) was a reasonable one in the other -cloth account and
thus the Tribunal gave a reduction of 5 per cent in this
account (i.e. other cloth account) on the reduced sale of
Rs. 4,95,855 (wrongly printed as Rs. 4,93,885 in the paper
book). Giving a reduction: of 5 per cent on the other cloth
aceount on the reduced sale, the Tribunal held that the asses-
se2 was entitled to a further reduction of Rs. 24,779. In
other words, the Tribunal sustained some part of the addition
as given by the Appellate Assistant Commissioner, but also .
gave a reduction of Rs. 24,779. At this stage, it would be
‘pertinent to mention that the assessee, as already stated above,
by a miscellaneous application, brénght to the uotice of the
Tribunal about the mistake of calculation which the Tribunal
appreciated and held that there was a mistake of calculation
and the sales on which the relief at 5 per cent had to be cal-
-culated would be only Rs- 5,63,794 (Rs. 6,69,929 less
Rs. 1,06,185) instead of Rs. 4,95,885, adopted in the Tribu-
. nal’s original ‘order and, therefore, the assessee was held to
-be entitled to a relief of Rs. 28,189 instead of Rs. 24,779 as
calculated earlier. Thus the figure was rectified under sec-
tion 154 of the Act. ~

10. The learned Senior Standing Counsel appearing for
the Revenue has argued with all tenacity that the Tribunal
" was wrong in thinking that the Appellate Assistant Com-
missioner had made an addition in the gross profit in the
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other cloth zcrount: on the contrary, the learned Senior Standing
Counsel submitted that the Appellate Assistant Commissioner
had not touched the cloth account at all and the Appellate
Assistant Commissioner had taken only the closing stock of
garments which was the opening stock in the subsequent year
as shown - by the assessee himself. The learned Senior
Standins Counsel has submitted that it was erroneous  on
the part of the Tribunal to hold that the Appellate Assistant
Commissioner had made any addition on the cloth account.
On the other hand, the learned counsel for the assessee submit;
ted that the Appellate Assistant Commissioner did enhance
the margin of profit from 12.5 per cent to 17.2 per cent on
the total sale and then came to a finding that the gross protit
to boe revealed to be at Rs. 1,083,384 as against Rs. 82,450
as shown by the assessee (and accepted by the I. T. 0O.).
This the learned counsel appearing for the assessee demons-
trated before us that the gross profit of Rs. 1,03,384 taken to
. be by the Appellate Assistant Commissioner on the total
sales of the other cloth, i.e. Rs. 6,02,020, when calculated

mathematically is really 17.2 per cent.

11, In support of the submission the learned Senior
Standing Counsel for the Revenue relied upon the case of
Chainrup Sampatram versus Commissioner of Income-tax, West
Bengal('). The facts of the case relied upon were entirely
different and the ratio of that case is not applicable in the
instant case. What happened in that case is that the asses-
sec, a registered firm consisting of two partners and carrs-
ing on business at Caleutta as dullion merchants dealing
mainly in silver kept its books on the merchantile basis. In
the relevant year of account some bars of silver were sent to
the Indian State of Bikaner from Calcutta where the partners
resided and their value at cost was credited in the assesses’s
books at Calcutta: In the assessment proceeding it was con-
tended on bphalf of the assessee that the silver bars had been

(¥) (1953) 24 LT.R. 481, (S. C.).
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sold to the partners for their domestic use, but the Revenue
authorities held that the alleged sale was not a genuine ote
and the silver hars sent to Indian State of Bikaner still
formed part of the assessee’s stock-in-trade at the close ot the
year of account. Having held as such, the Revenue Autho-
rities accordingly included in the faxable profits a sum i
Rs. 2,20,887 as the excess arising from the valuation of the
silver bars at the market rate at which the rest of the zlos-
ing stock at Caleutta was valued in the assessee’s books The
Appellate Tribunal on appeal upheld the action of the lnwer
aathorities. Then on a reference to the High Court under sec-
tien 66(2) of the then Act the High Court answered the ques-
tion in the affirmative in other words. the High Court also.
affirmed the decisions of the Revenue authorities. The matter
went to the Supreme Court .bv way of special leave. The
Supreme Court on the facts of that case held that on the
finding of the Income-tax authorities the silver hars lying at
Bilkaner had not really been sold but remained part of the
unsold stock of the assessee’s business at the end of the
accounting year. The whole of the profits of that vear must
be taken to have accrued or arisen at Calcutta where the
business was carried on since it was still in the stock in the
hands of the assessee and no part of that business admittedly
bad been transacted at Bikaner. Thus the Supreme Court

heid that the sum of Rs. 2,20,887 was very correctly held to
be assessable to tax. - c i

12. From the facts of the case relied upon by the learred

. Senior Standing Counsel for the Revenue, it is obvious that
the foets there were absolutely different, the point to be deci-
ded was absolutely different and hence, in my opinion, . the
learned Senior Standing Counsel, though has relied upon this
casc wilk some tenacity, is completely under a misconception.

13. In the instant case the Income-tax Officer did not
‘disbclieve the gross profits at Rs. 82,849 (inclusive of hoth
the itemns, ie. readymade garments and other cloth aceount}
15 ILR—7 . ‘
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and fixed the margin profit at the rate of 12} per cent on
the cloth account. The Appellate Assistant Commissioner
held that there snppression of sales so far as readymade gar-
ments were concerned, but accepted the opening stock and
the purchases as disclosed by the assessee on the cloth account.
Seill, on a wrong parity of reasoning held that the gross
profit was at Rs. 1,03,384 on the total sale of Rs. 6,02,020.

14. The account of the assessee being a combined trad-
ing account for readymade garments and other cloth as well,
the assessee had shown a gross profit of Rs. 82,849 (inclu-
sive of both the items). © When the Appellate Assistant Com-
missioner added the amount on one item alone, i.e. on ready-
made garments on the ground that the sales were suppressed
then I hold that this combined trading account could not be
considered without referring to the whole account. Recasting
of the roadymade gorments account by the Appellate Assistant
Commissioner had an inevitable repercussion on the result of
other cloth account and it was wholly erroneous on the part
of the Appellate Assistant Commissioner to-have ignored the
same completely. The Tribunal, in my opinion, has very .
corrcetly held that the portion of account had an important
relation in the context in which it appeared and a portion of
the account could not be taken or interpreted bereft of that
context In my opinion, the Tribunal took a very correct
view of law, as it had the consequéntial adjustment in the
other cloth account which, as found by the Appellate Assist-
ant Commissioner resulted in the gross proft of 17.5 per cent.

+ At this stage though it will be a bare repetition, it most be
mentioned that the  Income-tax Officer had fixed it up at-
12.5 per cent only, and. -it was-not a SUbject - matter of
enhancement before the Appellate Assistant Commissioner

- and even then the Appellate Assistant Commissioner invok-
ing his power of enhancement incréased the gross profit to
17 .2 per cent (which was rounded . up by the’ Tribunal to
17.5 per cent). I, howeve?, hold that the Tribunal veryv" cor-
rectly held that the rate of percentage thus fixed - was - high.



. VoL, LX1v] PATNA SERIES, 313,

and thap 12.5 per cent was a reasonable one and in that view
of the matter, hold that the Tribunal very correctly gave a
reduction of 5 per cent in this account (i.e. in the cloth
account) on the reduced sale 'at Rs. 4,953,885 which very cor-.
rectly resulted in a further reduction of Rs. 28,189,

15. For the foregoing reasons, I hold that there is no
substance in the submissions advanced by the leanred Senior
. Standing Counsel for the Revenue and I hold that the Tri-
bunal was justified in law in giving a reduction of Rs. 28,189
in the cloth account of the assessee. The answer to the
question, thus, in my opinion. is in the affirmative in favour
of the assessee and against the Revenue. Hearing fee
Rs. 250.° :

3. K. Jma, J: I agree.

16. In reference to the tenacity of the learned Senior
Stauding Counsel for the Revenue, I wish to highlight the
main point involved in this case. The decision of the Sup-
reme Court in 24 I. T. R. 481, referred to by my learned
Brother, was laying down a principle of law, namely, as to
whether the silver bars in which the assessee of Calcutta in’
that case was dealing lying at Bikaner and mnol transacted
upon in any manner still formed a part of the stock in trade -
and was liable fo tax. On the contrary, in the case at
hand it is a mere quantification of the correct figure to be
arrived at in the process of airthmetical calculation ~or -
computation. It involves no question of law at all.  Sinea.
however, the question as framed by this Court for calling for
a reference under section 256(2) of the Act has a large ambit,
it has necessitated s to go into the facts for the purpose of
finding out as to whether on the facts-and in ~the circums-
tances of this case, the Tribunal was right in its computa-
tion of the amount of deduction to be allowed to the assessee.
There lies the whole difference between the decision- of the
Supreme Court and the iustant case. |

n. D, o Question answered
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CIVIL WRIT JURISDICTION

Before Lalit Mohan Sharma and Nejir Ahmad, J].
July 9, :

1984
TATA ENGINEERING AND LOCOMOTIVE CO. LTD.*
" v. - .
~THE STATE OF BIHAR AND ANOTHER

s

" Biler Finance Act, 1961, section 13(15 and 13(1)(by—pro-
visions of-—special rale of taz on certain’ sales or purchase—
whether ic bi cpplicable 1o raw materials (inputs) only.”

Wheve in view of the notification issued by Government
of Bibur on  JZ2th April 1982 under section 13(1) of the Bihar
Fipance Act, 1961, hereinafter called the Act, providing for
speciil rate of tax on certain sales or purchase the writ-
petitioner filed application before Deputy Commissioner, Com-
mercia] Taxes, Jamshedpur under section 13(1)(D) of the Act
for grant ¢f ceriificate in respect to a large number of com-
modities, but certificate was issned with regard to some of
the items only and was rejected with respect to the rest;

Held, that the notification dated 12th April 1982, gii'cs

- the clu¢ .{o the interpretation of the expression by mention-
ing the word “inputs” after the word “Industrial raw mate-

rials.” ", Considered in that dight, the Deputy GCommissioner

is right in holding that such items which are ~ just to be Atted

in finished goods manufactured by the writ petitioners can- |

nof be teated as vaw materials (inputs).

Indian Copper Corporation v. Commercia] Taxes CoOnt-
missionor (1, —distinguished., : :

*Writ Juvisdiction Case No. 1339 of 19%2(R) in the maller of on application
pnder Articls 226 of the Constitulion of Iedia.

(1\ (1965) A.LR. (S.C.) 891.
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App]imrion u}Jder Articles 226 and 227 of the Constitution.

Hu_ facts of the case material to thls reporg are set out in
the judgment of L. M. Sharma; J. :

M/s 1\ D, Chatterjee and Chunni Lal for the petitioner.

M/s. R. B. Makto (Addl. A.G.)and S. K. P. Sinha, J.C O.
Addl, /1. G. for the respondents.

Lavit dloHAN SHARMA, J.—The point pressed by the peti-,
tioner in this writ application relates to the scope of interpre-
tation of section 13(1), Part I, of the Bihar Fipance Act,.
1961, dealing with the levy oftax on the sale and purchase
of goods in Bihar. Section 12 prescribes the general rate of
tax and scction 13 special rate on specified sales. The rele-
vant provigions of section 13(1)(b) are in the following terms.—

18 Special rate of tax on certain sales or purchase—(1)’
Notwithstanding anything contained in this part
but subject to such conditions and restrictions as
may be prescribed;

* : . : - *

() Sales to or purchase by a registered dealer of coods
required by him duecd\ “for use in the manu[.lc-
ture or processing of any goods for sale in Bihar
o1 in course of inier- -State trade or COMIMErce;

" . . i.-

znd in respect of which the purchaser has been
granted a certificate by the prescribed authority
" In the prescribed manner and for the prescribed
period shall, unless the goods are taxable at a
lower rate under section 12, be subject to  sub-
section (2), leviable to tax at such rate as may be
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votified by the State Governmeny, in this behalf
not exceeding 4 percentum;

Provided that the State Government may, from time to
time by notification in the Offictal Gazette, ex-
clude any goods or class or clescription of goods.
from the operation of this section.”

9. The State Government issued notification no. S.'O..G(H,
dated J2uUr April 1982, as contained in Annexure 6 to the wrif
application under section 13(1) stating that—

“The Governor of Bihar is pleased te direct that  the
Sales Tax on Industrial raw materials (inputs)
payable under the said section 13(1)(b) of the Act
shall be at the rate of one percentum.”

The notification came by way of substitution to the earlier
notification in this regard and was directed to come into force
with eflect from 1st April 1982. ’

3. The petitioner filed an application before the Deputy .
Commissioner, Commercia] Taxes, Jamshedpur, Circle (Res-
pondent no. 2 prescribing authority in this regard under sec-
tion 18(1)(b) for grant of a certificate in respect to a large
number of commeditics in view of the notification (Annexure
6). The respondent no. 2 passed an  order as  contained” in
‘Annexure 1 for issuing a certificate as prayed for but only in
regard te some of the items. By the present wrif application,.
the petiticuer challlenges that part of the order by which the
claim ol f.hc- petitioner has been rejected in regard to many
items. ST

4. Mr. K. D, Chatterjee, the learned counsel for the peti-
tioner, contended that the scope of section 13(1) is not limited
to raw matcrials only and the notification (Annexure 6) is bad
in so far as it  restricts the scops to raw materials. The
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petitioncr must be  held to be entitled to the benefits of
the special rate of tax with respect to all the goods re-
quired for us¢ in manufacture or processing, as contcmplatcd
by secticn 13(1)(6). It has also been argued that only uni-
Tormi rate has to  be fixed in regard to all the items and
the ~ovder in regard to two rates as mentlioned in Amnexure -
1 with respect 1o two sets  of items 1s illegal. Akernative-
ly, it is suggested that the expression ‘raw material’ should
be givenp a wider meaning as was observed in Indian Copper
. Corpuralion v, Commercial Tazes Commissioper(l). 1 do not
figel any merit in  this argument inasmuch as the opening line
of the section subjects the provision of the section to the
conditicns and restrictions as may be prescribed. No right
of payviug tax on special rvate has been unconditicnally con-
ferred” in regard to any goods. A purchaser cau ge: the
benelit of this section only subject to the prescribed condi-
‘tions and rcstrictions and then only on obtaining a certifi-
cate Ly the prescribed authority- in this regard. 1 am not
able to discover any limitation on the power to prescribed
conditions and restrictions and no reason could be placed on
behaif of the petitioner for holding the notification (Anne-
xure 6) us illegal. It cannot be justifiably suggested thay An-
nexure 6 “inakes an illegal -discrimination between - industrial
raw materials and other materials because the two groups are
well defined two categories, permitting classification which
.wouid  stind the test of Article 14 of the Constitution. For
the samc reason, there does not appear to be any warrant
for holding that one uniform rate of tax must be fixed
with respect  to all  items. The petitioner’s own application,
as confained in ‘Annexure 8 itself, givés a lie to the stand.
By the said application, the peutloner wanted to pay special
rate ¢f one per cent on the items contained in A‘]ne\mrc A
to  the Annexure B and at  the mte of 3 per ¢cit on the
goods as contained in Annexure E.

2

- \

(1y (1965) A.LR. (8.0 89L.
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5. As to the meaning of raw materials, Mr. Chatterjec
Lmoed thag siuce the expression has not been defined in the
Act, it lms to be given an extensive meaning. Even as
suming the suggesied approach as correct one, 1t is not pos-
sible 1o allow the plea of the petitioner in the | present
sible to allow the plea of the petitioner in the present case because
tke notitication (Annexure 6) gives the-clue to the interpretation
of vi.: _xpression by mentioning the word “inputs” in brackets.
Considerid iu that light, the Deputy Commissioner appears to
be right  ie Lolding that such items which' are just "to be
fitied in  fimshed goods manufactured by the petitioner cannot
be veated as  raw materials (inputs). In regard to the deci-
stone in Trdian Copper Corporation v. Gomanercial Tages Com-
misstone: (supra) it must be held that the same has- no
application to  the present case. In the reported case, .. the
appeliant was engaged both in mining operation and in minu-
facturing process,  the two processes being inter-dependant. It
was, theretore, held  that it was not  correct to exclude from
spectfication in the certificate of regiétr'ation as a dealér under
the Centra] Soles Tax Act the vehicles which  were used for
" removing goody from  the plz}ce where the mining operations
were concluded to the factory where the manufacturing process
stavted. It was pointed out that process of mining are and
manvfacture with the aid of ore copper goods was an inte-
grated process and there would  be no ground for . exclusior
from  the vehicles those which “were used for removing goods
to the factory after the mining operations weve concluded nor
there was  any ground for excluding locomotives "and motor
veliicles used ip carrying finfshed products from the factory.’

6. Mr. Chatterjee lastly argued thag even accepting  the
principle zdopted by.the Deputy Commissioner as correct, he
has rot applied his mind to the items in question and the impu-
gned part of Lis order has been passed in a mechanicall
manner without appreciaiing that they fulfilled the conditions
for application of special rate of tax. The commodities 1u
respect of which concessional rate of one per cent was claimed,
bug not- aliowed,  have been  detailed in Annexure 2.



voi. Lxiv] - PATNA SERIES, 319
to the writ petition and the criticism of Mr. Chatterjee appears
to be corrcet with  respect to  many of the items. By
way of ill Mrltion I will refer to some .of the items from .
Annexvre 2, The ﬁtst itern mentions welding rods and wire ete;

the third item, oxygen and accctyline and industrial gas:
the fourth item, grease and lubricants; and the fifth item,
core oil. A large number of other items are similarly des-
cribed. The stand of the petitioner is that even applving the
stand .of the Commierciai Tax Department to these and
other items they qualify for concessional rate. The statements

made in the suppiemcnhn affidavit read with Annexure 13°
thercto asseit the relevant facts in- this regard. The respon-

dents  have not filled a reply to this afidavii. We are not

sure  whether the relevant facts were placed before the Deputy
Commiissioner  at the appropriate (ime, bug any way, the
Depuity Comunissioner was under a duty te examine ithe use to
which the items are put and then to decide the matter. After
gomrr througch the different lists read with the impugned order,

it is clear that the matter requires a fresh coesideration by t'he
Deputy Commissioner in regard to the items which have not .
been allowed concessional rate.  The matter, therefore, must
be remitted to him for this purpose.

7. In the result, T do not accept the main points urged on
behalf of the . petitioner and hold the Notification:
(Annexurc G) Lo be valid and binding and.the approach adopted
by the Deputy Commissioner in Anne\me 1 as lawful; but in
view of the chservation in paragraph above, the matter is remit-
ted to the Deputy Commissioner for reconsideration of the
claim of the petitioner with ré&Spect to the relevant iterns.

Nazik AuMEp, J.—I agree.

R. 0.—Order accordingly.
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' APPIEI..LATE CIVIL
* Bejore Brishketu Saran Sinha and Bi116dﬂ)lancl Singh, ]] .
- Augu-kt, 7.
1984.

DEB NATH MISHRA AND ANOTHER.®
B vs. 5o
THE SIATE OF BIHAR AND ANOTHER.

Linijtation Act, 1963 (Central Act no. XXXV of 1963) Ariicle 125
and section 1T—suit setting aside exparte decree—plaintiff asserting in
plaint of having knowiedge of fraud or collusion on 25:th March,
1972—suit filed on 22nd May, 1972—further investigation regarding
fraid or collusion, if necessary. I _

Where in the plaint for setting aside exparte decrce dated 30th
June 1970 there-was specific assertion that plaintif had knowledge
about the fraud and collusion on 25th March, 1972 and the suit was
fited on 22nd May. 1972; '

Held. that on the pleading of the plaintiff itself no further
investigation is needed, and, as such, the suit Was farred by limita-
tion under Article 123 of the Limitation Act, 1968.

Appeal by defendants.

The facts of the case maierial to this report . are set out in the
the ‘judgment of B. S. Sinha, J. _

Messrs Tarakant Jha and Ramesh Jha, for the appellants.
Messrs' C. K. Sinha (G.P.I) and Chandra Shekhar Prisad J.c.

to G.F.L), for respondent no. 1 and Mr. Shyamn. Sundar Sinha Shyam,.
for respondent no. 2. ' : ,

. '*Appeal {ror_u Original Decree no. 555 of 1976. Against’ the decision  of
‘b)_hl'l l’.ir},.;’qshwan Prasad Verma, Subordinate Judge, Katibar, deted the 17th
une. IH78,
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BrusHKETU SaraN SINHA, J.—This appeal by the defendants first
“Party in  the court below, i.e., defendants |and 2. s directed
ﬂguglnst,thc judgment and order dated 17th June, 1976, passed by
Shri. Bindeshwarj Prasad Verma, Subordinate Judge, " Katjhar, in
Title snit No. 259 of 1972,

2 Tl}e plaintiff, the State of Bihar, filed the aforesaid suijt for
setiing aside an ezpartc decree passed by the Munsif. Katihar. in
Title suit No. 639 of 1964 on the 30th of January. 1970, 7

. The plaintiff's suit. in bricf, was that the father of defendants
1 and 2 was an ex-intermediary In relation lo cadestral survey khata
nos. 139 and 140, appertaining to touzj no. 1239 of village Katihar,
which in the revisional survey, have been numbered as nos. 617 and
637. In the vear 1952 the interest of the ex-intermediary vested in
the State of Bihar and, as such, defendants no. 1 and 2 had no right,
titie or intercst in the suit property which is a tank having an area
of 23 acres and o Bbinda around it of 17 acres. According to the
Plaintifl. Title suit No. 639 of 1964 wag filed in the court of Munpsif,
Kagihar, for a declaration that the survey entrv with respect to the
ajoresaid two khatas jn the revisional survey was-erronzously shown
{0 be in favour of the State of Bihar and that they had raivati inferest
in {hoge two khatas. In the aforesaid suit the State of Bihar appeared
on 26ih April. 1968. through an A.G.P. (defendant no. 3 and in which
onlv petitions were filed for time to fle Writlen statement. Ultimately,
on 5th January. 1970, when again an application Was filed for time to
file 2 written statement, the court directed that the suit be fixed for
19th January, 1970 for hearing ex parte and rejected the praver of
defendant for time.  But jt further observed that if on that date
the defendant would file written statement then it would be consi-
dered. On 19th Januarv. 1970, again only praver was made on
Lehalf of the defendant (the plaintiff in the present sUit. under appeal)
fov fime to file written statemient which was rejected and the mext
date fixed was 28th January. 1970. On 28th January, 1970 also
prayer for time to file Written statement Was Made and n® Prayer Was
made to revoke the order for exparte hearing. The Munsif. there-
fore, directed the suit-to be put up for hearing on the next dav je.,
on 29th Januvary, 1970. On that date again a prayer was made for
time to fle written statement and no praver Wwas made to set aside
the order for ex parte hearing. Which Was aSain refused.—Later on,
tle cage was taken up for exparte: hearing on 29th January, 1970,
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“wien no one appeared [or the defendant in that suit, the case
1roceeded exparte. On 30th January, 1970 the final order was passed
in that suit on the basis of which a decrec was passed.

, .
4. The plaistifP’s case further was that thereafler on 25th March,
1072, for the first time defendants no. 1 and 2 started inierfering
with the possession of the plaintiff over the- aloresajd two plots and
then-having discovered. on enquiry, that an ecparfe decree has been
obtained in respect of the property by fraud, the present suit was.
institunted to sct aside the exparte decrec as, according to the plaintiff,
it had been obtained by practising fraud bv defendants 1 and 2 in
collusion with the A.G.P. defendant no. 8, and the law moharrir.

5. Twop sets of written statement Were filad, one by defendants 1
and 2 and the other By defendant no. 3 who, at the relevant time,
was one of the A.G.P.’s at Katihar. .

6. The defence of defendants 1 and 2 was that the aforesajd
property was in possession of the ex-intermediary before the vesting
of 7amindari and was being niapaged by the Manager of the Court
of Wards as the interests of, the - ex-intermediary  had been pot in
clayge of the Court of Wards. Tt was their further case that on 16th
Auvgust, 1952, the said- Property along  with others was put in the
possession and management of these defendants by the Manager of
the Court of Wards and the same had never heen treated as Sairgl
interest of the State. The allegation that there was fraud committed
by. these defendants in  cotlusion With defendant no. % and {he law
anobarrir was alse denied. ! : s

7. In the written statement filed by the A.G.P. (defendant no. 8)
it"was stated that il a Written statement in (he carlier suit had pot
hean filed. the faulf was not his because it wag for the G.P. to have
sent the written statement after properly drafting the same and
getling jt verified and he had merely to file it in court. The written
slatement having not heen sent lo him. he wag never jn a 1nOsition fo
file it. His further defence Was that it was for {he law clerk to take
steps for filing the Written statement with the aid of the G.P. '

8. Both sides, in sunport of their respective cages. tendered a
mmber of documents and led oral evidenee on a eonsideration of
which the learned Subordinate Judge decrced the sujt of the plaintiff
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ont the finding that the defendants did not have a strong case apd;
therefore, had motive to commit fraud and that the decree in Tifle
suUit no. 639 of 1964 Was actually obtained by deczitful means. He,
eccordingly set aside the expurte decreg passed in the aforesaid suit.

‘0. Tn support of thic appeal Mr. Tarakant Jha has advanced only
two submissions. The first submission of the learned eounsel is thaf
the suit was barred Dby limitation. The second submission of the
-learnedl counsel is that on the pleadings and on the materials on record
there was nothing to indicate that frad was committed by defendants
! and 2, nor was there anything to indicate that in the comumission
of the fraud, there was collusion between defendants I and 2 on the
one hand and defendant no. 3 and the law mgharrir on  the otl.cr.
Yoarned counsel has further wurged that even if the case of these
defendants in Title suit no. 639 of 1964 was a very weak one. that by
itself would not be a ground to set aside the erparte decree in the
. abgence of evidence in regard (o fraud committed by ths appeliants
or. defendant no. 3. | : . .

.10, Before taking up the question of Timitation. it s to- be
noticed that this point was not wrged before the trial court. Although
in the written statement it Was stated that the suit was barred hy
limitation, no ‘issué even with regard to that matter was framed by
the trial court, My. Jha. however. has uwrged that the question of
limitation can be raised for the first time even before the appellate
court if no further facts have got to Me investigated. Submission of
Mr. Jha is that on the pleading of the plaintiff itseM, the suit was
barred by limitation.” ' '

1L, Article 123 of the Limitation Act provides a period to set aside
a decree passed exparte or to re-hear an appeal decreed -or heard
exparte. ‘The period is thirtv davs. Therefore. on the face of it, if
the decree was pagsed on 30th Januarv. 1970, in Title suit No. 639
of 1964, limitation would Ordinarily begin to run from the 3lst of
Tanuary, 1970. However, in the instant case. the case of the plaintiff
is that the erparte decree Was s consequence of frand. Yo that
wiew section 17 of the Limitation Act weuld become relevant which
provides that where; for a suit, a period of limitation is provided
under the Limitation Act. the period of limitation shall not begin to
run until the plaintiff or the applicant has discovered the fraud or
mistake or could, with reasonable diligence. have discovered it.
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Submission of Mr. Jha is that on the ease jn the plaint as Gled by
the plaintiff itsclf, it came to know about the fraud on 25th March,
1472, and the instant case Was filed on 22nd May, 1972. He, there-
fore, submits that the case. was bagred by limitation as it was filed
beyond the prescribed  period of thirly days from the date of the
knowledge of fraud.  In paragraph 12 of the plaint it has been stated
that the Block Development Officer, Katihar, made an enquiry in

“court and_learnt for the first time on  25th March, 1972 that the
defendants frst party, i.e.. the appellants got an evparte decree in
suit no. 639 of 1964 on 80th January. 1970, and therealter, on the
basis of intensive enquiry, Was convinced that the exparte decree has
been obtained by committing worst fraud upon the plaintiff.” There-
fore. it will be scen that in paragraph 12 it has not been specifically.
stated as to when the plaintilf respondent came to knoiv of the fraud.
l!‘In\\'f-\'er. in paragraph 24 of the plaint it is Curtber stated as
follows: S ) ..

“That the cause of action Tor this suit arose within the jurisdie-
tion of this court on 80th January, 1970 the -date of
exparte decree obtained by fraud and collusion and. on
25th March, 1972 when the plaintift for the first time

_came to know of this exparte decrec on enquiry on 25th
March 1972 within the jurisdiction of this court.”
\ ‘. :
! Tn this para of the plaint there is the specific assertion that the
plaintili had knowledge about the fraud and collusion on 25th March,
1972, Hence on the Pleading of the plaintif itself no [urther
investioation is needed and it- hag to be held that the suit was
barred by limitation. -

12. On behalf of the State a strange argument hag been advanced

to resist this submission. It was argued, and T must confess that T

have not been able to understand the submission, that the ‘parly

aggrieved by the exparte decree in Title suit no. G39 of 1964 was not

the Block Development Officer but the Collector, Purnea. In support

of this contention reference has been made to various provisions

of the Bihar Land Reforms Act which provide that-after .the Vestin

in favour of the State, the interest of the ex-intermediary shall be

managed by the Collector of the district concerned. Even With
-regard to this argument the defnitian of ‘Collector’. as given in that
Act, has not been taken into account which provides that the Collec-
tor shall include various other aUthorities but not below the. rank of
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# Sub Deputy Collector, who may be notified on behalf of the State
Government 1o act as the collector. It has not been shown that in

" Turnea the Collector alone Was the authority Who has been given the
power with regard to  the Vested property of an  ex-intermedjary.

_ Indced, on the records of this First Appeal there is nothing to indi-
ente that at auy stage, with regard to either Title sujt no. 639 of 1964
or the present suit ot of which this appeal ariscs, the matier wag
ever before the Collector.  Even the plaint jn  this suit has been
verified and affidavited bv the Additional Collector of Purnca and nof
by the Collector. Therefore, there is no substance in the submission
that il this point was pressed then the bplaintiff would have shown
prece~ding that the Collector had knowledge of the case within thirty
days 22nd May 1972,

18. Under section 8 of the Limitation Act it is the duty of the
cousy to dismiss a euijt if it has been filed alter the prescribed period
and even though plea of limitation has not been set up as a defence.
In the care of Gajadhar Raj v. Ram. Charan Gope and others (A T.R.
1950 Patna 256) a Full Rench of this Court held that under section 184
of the Bengal Tenancy Act. the Court was bound to dismiss the suit
il it s & suit under Schedule 3 of the Act and is not institutzd -within
the time prescribed in. that Schedule although limitation has not been
jleaded.  Similarly. in Ramayan Dubey- and others v. Chitradeo Raj
aidl otbers(1) a Single Tudge of this Court pointed out that it was the
duiy of the Court ijtself to sce whether the suit was barred by limijta-
tion. In this case I have already poinied out that on the plaint itself,
the suit was barred Dy limitation. '

14. As learned counsel for the parties argued this appeal on
niegits also, 1 would record my findings on merits as well. The case
of the plaintiff-respondent was based upon the fact that fraud was
practised by the defendants appellents in  collusion  wijth defendant
to. O and that was how an erparte decree was obtained. With regard -
to fraud, in paragraph 12 of the plaint it has been stated that when
the plaintiff came to know about the exparte decree. * an intensive
enquiry was made into the Whole matter and therealter the plaintiff
was convinced that the afore-mentioned ecparte decree in  Title suit,

ay '(19695 S.1LK. (Pat) 85
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po. G39 of 1964 was obfained by the defendants first party by commit-,
ting worst fraud upon the court. The facts Which led to this concly- *
sion have not been stated in  the plaint itself and in the evidence
led by the plaintif nothing has been stated as to on what Dbasis and
on what enquiry the plaintiff came to the conclusion that fraud had .
been practised in the case.  No doubt, -evidence has been led that
defendants 1 and 2 had a verv week case when the filed Title suit 639
of 1064 ‘and, therefore. thev had a motive to practice fraud. However,
in this connection it “has to b¢ born in mind that falsity of the
claim jtcelt "does not constitite fraud. Tn the case of My, Laganmani
Kuar and anotfer v. Ram Gobinda Singh and others() Sir Fazl Ali, T
- with whom Harries. €. J. agreed, held: — . Vo
t
“Phe question as to the falsity of the claim does not by itself

constitute fraud. It has been beld in a  series of cases

of this Court that-this question.” can be gone int® only

to make the case of fraud probable and show by the

fraad was committed.”

It hus, therefore, to be seen that apart from the Weakness - or falsity
of the case of defendants | and 2 in ‘Title suit No. 63¢ of 1964
“whether there was any otller material which would indicate that fravd
“had been committed. . :

15: Tn this connection it has to be born in wmind that although
“Title suit no. 639 was filed in the year 1964, the State of Bihar, the
plaintifT respondent in the present case, appeared through the A.G.P.
- en 26th April. 1968, and -till 30th January, 1970, whep the exparte
" déeree wag passed. even the Written statement in the case had not been
file. The ordersheet of Title suit 639 of 1964 shows that on 18th
Derember, 1969, the court. in granting time to the Maintiff-responcdent.
~had awarded a cost of Rs. 10 still up to 20th January, 1970, when
“the case was taken up fer exparte hearing, the written statement had
“hot been fited. Admittedly the writterd statemenf after ;
instruetion.  had not to  he dralted and filed
plaintiff's own witness P.W. 3, the * Law M
paragraph 6 of his deposition that before
ment, statement of facts had to be called

obtaining
by the A.G.P. The
oharrit  hag stated in
preparing the written state-
from the PB.D.O. through

(1) 1992 SLR. (Pat) 357.
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the law clerk’ and then: that had to be sent to the Government
Pleader. The Government Pleader would then prepare a Written
statement which would De sent to the Additional Collcctor for his
approval and when the Additional Collector would sign it, he would
give it to the law clerk who would give it to the A.G.P. Who, in his
rurn, would sign it and fle in court. Tt js obvious. therefore, that in
the preparation of the Written statement, on the plaintiff-respondent’s
own evidence. the A.G.P. had nothing to do with it.

16: Tn the instant case no evidence has been led as to what steps
were taken from  26th April, 1968 10 29th January, 1970, by the
phindff-respondent  for the. preparation of the Written statement.
Nothing has been stated even in  the plaint to show ar to Whether
starement of facte had been called for frows the B.D.O. and whether
it had been sent' to the Governmnent Pleader. In such circumstanccs,
it is diflicult to coneclude as to how the A.G.P. wae at faulf in the
matter. He has stated in his evidencc on 0ath that he never recejved
th2 written statement and for that lie wag alwavs a<king the law clerk
to take nccessarv steps thrauch the Government Pleader. But that
was nat done in the case, He was. therefore. not in a Pposition to

“fil= the written statement and from what T have indicated al)mc ihe
fault was not  hi< at all. .

17. The trial coust has stated that the decrec wag abtained by
practising decejtful means only on thie basic that after the learncd
Munsjt had directed in  Title suit G39 of 1964 that the case’ would

weaceed erparte, no petition was filed by the A G.P. to set aside that
order and gave fresh time for filing written statement. This by itself
cannot be a _crround for holding that there was fraud. This_aspect
of the matter is capable of innocent explanations as Well. In the
Tivat order on 5th January, 1970, when the learned Mupsif djrected
. that the case would proceed erparte, on 19th Tanuary, 1970, he had
further stated that if bv then a written statement was filed jt would
be considered. Pmbabh it.Was on the basis of that observation that
subsequently the A.G.P. was making praver nnh for extension of
the 'time {or, filing written statement. After that the case was again
‘put vp for hearmrf on I17h January., 1970. then adjourned to 28th
In_\unn 1970 and again adjourned to  29th January. 1970. when the
court finally rEfllqt‘d to adjourn the case. In that date the learned
Munsif procecded with the case and no one appeared on behalf (-

15 ILR—8
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the’ plaintiff- respondenl in Title-suit no. 639 of 1964 - It the plaintift
;r-spnndent did not choose to appear, it clid so at its own risk and it
was not-incutibent upon the court to go on obliging the plamtlﬂf
rmpondunt by adjourning the case sine die to suit ifs convenience.
I am, thelefore on the materials on the record, unable to hoId that
any fraud was practised in this case by defendants 1 and 2, namely,

the appellants, in  collusion Wwith' defendant no. 3 and the Law
Moh-ﬂm in the case conce:ned. :

18. In the vesult, the appeal is allowed, the judgment and decree
of the court below are set aside and the suit of the plaintiff respon-
‘dent s dismissed with costs throughout.

Bixopananp SinGH, J.—-1 agree.

R. D.. Abpcal allowed.
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CIVIL WRIT JURISDICTION
Befjurs S(It}‘(!&/lZUIHTAROy and Abhiram Singh, 1].

1984

October, 22..
M/s Steel City Beverages P. Ltd. _]amshcdﬁux‘.*
, N |
The I.-Jnion of India and Ors.

Central Lxcise Rules, 1944—Rule 8(1)y—notification = con-
tained in Annexure “27 issued under,—granling. exemptions
to mavufaciwi~r with respect to excise duly—uwhether applicable
to writ-fretitioner,  manufacturing beverage ‘77, registered
mark of Respondent no. 5 under certain conditions of put, by
“Respondent no. 5.

.

-~

.

- Non alcohiolic  beverage known as ‘777 was admittedly
registcr("‘ trade mark of -Modern Bakeri_es (India) Ltd., respon-
dent No. §. and it allowed the writ petitioner to use the same. -
In order to shfeguard its interest and in order to Kkeep up
repui::tz(:ﬂ, and good_‘g'ill of its trade r.'n?rk respondent No. 5
imposed ceriain conditions. The c:ondmonsv read as a whole
clearly estabiish that the m_'it petit,loner.\\'_as not acting as an
agent of 1espoudent No. 3 in manufacturing and selling the

beveragce. .

. Held. that: the writ petitioner, being a manufacturer was
“entitled to.the exemption as contained in Annexure ‘2" which
was issue ander Rule 8(1) of the Central Excise Rules.

%Civil Writ Jurisdiction Case mo. 27 of 1079(R.\ in the matter of an
application ander Articles 226 and 227 of the Consiitution of India.
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’

Application under Articles 226 and 227 of the Constitution,

The facts of the case material to this report are set, out, in
the judgment of Satyeshwar Roy, J. : .

M. B. C. Ghosh, P, K. Sinha, D.K .Sarkar and S. N. Das
for the petitioners. : .

Mis Debr. Prasad, Standing Counsel Governmeni of India
and A, Sahay for the respondents no. .lgto 4.

My Kalyan Roy for respondent no. 5:

Sa1vEsHwaR Roy J.—The petitioner a private limited company,
is a manufacturer of soft drinks in its factory at Adityapur in
the aistrict of Singhbhum. Initially it was manufacturing Coca
Ccla and Fanta Orange. It entered into an agreement on 25th
Deceniber, 1977 with respondent no. 5, Modern Bakeries (India)
Lid, for manulacturing non-alcoholic beverage known ~as ‘77
“Flie sole manufacturing, selling and distributing agent, of the
composition for preparation of ‘77" was respondent no. 5.
The agreemient, entered into by and between the petitioner and
respouderc no. 5 is annexure 1 to the writ petition. According
to the order dated 18th September, 1978 of respondent no. 2
contained in annexure 7, as the petitioner was manufacturing ‘77’
for and on Dbebalf of respondent no..5 it was not entitled to
“exemption issaed under rule 8(1) of the Central Excise Rules
1944 (the Ruiest on 4th July, 1977, Copy of the notification
ssucd under that rule is annexure 2, - ' :

A * '

2 Tn this- application, the petitioner has "prayed = for
“ssuance of appropriate writ for .quashing annexure 7 “on the
ground {hat m terms of annexure 1, the petitioner was' itself a
manutacturer of soft drink ‘77 and was not manufacturing it
- fer-and on benalf of respondent no 5. It was, therefore, entitled
to avail the exemption granted under annexure 2.

3. All the parties relied upon annexure 1 in support of
their respective contention. The decision of this case will there-
fere, depend on the correct interpretation of annexure 1 to find
out-whether the petitioner was a manufacturer of soft drink “77.
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. The petitioner has a factory in Adityapur and the same
- 1s registered under the Indian Factories Act, 1948, registeration
no. being 18540/SBM. The petitioner is solely responsible for
-the engagement and supervision of the employees for its factory
and in cvery respect, it has full control over the activities carried
on at that latery. Before manufacturing ‘77’ it was also manu-
facturing otlrer sofy, drinks in that factory. The petitioner in
terms of annexure | agreed to manufacture ‘77’ in its factory at
Adityapur, Under annexure | respondent no. 5 agreed to sale to
the .petitioner the composition which was used for manufac-
turigg ‘77", 'Fhe respondent no. 5 was the sole manufacturing,
selling and distributing agent of that composition. For the.
manufartuic of the soft drink ‘77", in addition to the said com-
position, other articles and chemicals like sugar, carbondioxide,
. highilew super cell, caustic soda flakes etc. were also. necessary
which were purchased by the petitioner from the market.
Bottles for bottling the soft drink and crown corks were also
putchased by the petitioner from the market: Respondent no. 3
had no centro] over the -petitioner or its factory at Adityapur.
Since respondent no. H.allowed the petitioner to use the trade
mark ‘77" owned by respondent no. 5, the latter was entifled to
.ensure the quality of the soft drink. In annexure 1 the territory
within which the petitioner was entitled to sell ‘77" so manu-
_factured in its. Adityapur factory, was defined. According to the
petitioner it was a manufacturer as defined under the Cenfral
Excisc and Scll Act, 1944 /the Act.

_ Respondent nos. 1 to 8 in their counter affidavit admitted
thag the soft drink 77" was manufactured by the petitioner at
the Adityapus factory, but contended that the same +was manu-
factured on behalf of respondent no. 5. The terms of
annexure 1 would show that the petitioner was manuEact,m_'ing
=7 ap belalf of respondent no. 5. In support of these assertions

the respondents quoted some of the term and . conditions of
annexure 1 in the counter afhdavit.

Rcspdn(h‘ﬂt no. 5 filed another cotinter affidavit in which
" it admitied the case of the petitioner. It stated that it had no
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contro] ovet nr supervision in the factory of the petitioner
situate at Adityapur and it was in no way concerned with the.

irmmy

manufacture of soft drink ‘77" marketed by the petitioner.

5. There is no dispute that the soft drink ‘77" was manu-
factured-as understood under the Act in the Adityapur factory
of the petitioner. The word ‘'manufacturer’ according to the
Acx shall include not only a person who employs hired labour
in the production or manufactuve of excisable goods, but also
. any person: who engages m their production or manufacture on
his own aceount. According to respondent nos. 1 to 3 the peti-
tioner was ot a manufacturer, but was manufacturing it on
behalf ¢f respondent no. 5. According to the writ petition and
the counter atlidavit of respondent no. 5, the labour employed
in the Adityapur factory was by the petitioner and the peti-

- tioner was' engaged in  manufacture  of 777 on its own
_accoun:. It was not disputed by respondent nos. 1 to 3
that if the petitioner was manufacturing the sofy drink on | its
own account it was entitled to the exemption granted wnder
annexure 2. : '

6. Annexure 2 is the notification dated 4th July, 1977. 1t
reads as foliows: — |
. t -
“Netification No. 211/77-C.E. dated July, 4, 1977
reading as follows: — :

In exercise of the pewers conferred by sub-rule (1)
of rule 8 of the Central Excise Rules 1944, the.
Centra]l Government hereby exempts aerated
waters not containing extracts of cola (Kolay
nuts, and falling under sub-item (2) of Item
No._ 10 of the First Schedule to the Central
Excise and Salt Act 1944 (1' of .1944) from $O
mucl_1 of the duty of excise leviable ad-valorem: .
Pro_v1clec_l that the exemption contained in this’
notification shall apply only to the first

clearance for home consumption not exceeding
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- hfty lakh bottles, by or on behalf of 2 manu-
_ facturer from one or fnore factories during any
financial year subsequent to 1977-78, and for
such clearance not exceeding thirty seven lakh
bottles during the period commencing on the
“4th day of July, 1977 and ending on the $lst
day of March, 1978". »
7. The relevant terms of annexure 1 which were relied
upon by the parties are as follows: — '

Faestesnitaencaar et rnnaaaiss

(A). The Company js the sole  manufacturing/selling/

L distributing agent of a compositions (hercinafter
reterred to as the composition) the formula which
s an industrial secret of M /s, CFTRI, Mysore
from which a non-aicoholic beverage syrup is
prepared which is used in the preparation of .2
non-alcoholic beverage (hereinafter referred to as
the Beverage) for sale in bottles and other con-
tainers and in other forms or manners.

(B). The Company is the owner of trade marks 77 Double

Scven that distinguishes the composition, the

Syrup and the Beverage and of the trade mark

. consisting of a Distinctive Bottle in Various sizes

in which the Beverage will be marKeted, the said

trade mark 77 Double Seven and the Distinctive

Bottle, being hereinafter referred to as the “Trade
Marks”. i

Q). U e e '

(D). The Bottler desires to prepare and bottle the
. Beverage for distribution and sale in and through-
out a territory to be defined and described here-
“alter and when so defined by the parties under
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their signature  shall form integral  part of .
this agrecment. ' '

() 1t is an express condition of this agreement that the
Lottler will not sell or resell mor lend, sample,
gift or otherwise dispose of the composition/
syrup inside or outside of his territory without the
prior written consent of the company.............. -

------------------

................................

.............................

() Tt_is an express condition of this agreement that the
bottler-will not sell or resell the beverage outside
of his territory without the prior written consent
of the Company, '

-. The Company undertakes to sell and deliver to the
Bottler for destination such quantities of the
composition as may be specified by the Bottler. .
The Company will ensure the quality of the

composition fo be supplied to the Bottler in con-
_ formity with the Food Laws,

3.(«) 'The Bottler will use . the coml')osition thus pur-
chased from the Company exclusively for prepara-
tion of the syrup and the preparation and bottling

of the beverage as prescribed from time to time
by the Company, :

................ LR I T

...................
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. %. {¢) Y he Bottler shall make advance payment for each
‘ consignment of  the composition by a  crossed
demand draft only. Cheques, hundies, etc. ar2 not
- rcceptable, The Company shall despaich the comn-
position according to the muwual agreement
between the parties as mentioned above in.
paragraph (2) FOR destination. The Bottler sha!l
‘he iiable to pay taxes) rates, local taxes central ur
State taxes or levies and all  other expenditure

. incidental thereto. L

------------------

(dy . e FPPP eviaen

5, @) s S
(b T e, I

6. (1) The Company reserves to itself the right to:
‘produce -and sell the beverage in the territory of
“:the Bottler either by itself or may appoint one or-
“more bottler for the whole or part of the territory,

(by ' e e

...................................

In ammexure 1 ‘Company’ refers hereto rvespondent no. 3.,
and “Bottler” refers to the petitioner. :

" 8 According to Mr. Debi Prasad, learned counsel appcar-
ing on behalf of respondent nos. 1 to 3, as the respondent no. 5
had the ciclnsive right to prepare and sell the composition and
the petitioner had no right to sell the beverage' prepared by
using that composition outside the §pchﬁed territory and the-
petitioner is also * required to maintain the standard of the
beverage. it should be held that the petitioner was manufac-—
turing the beverage on. behalf of respondent no..5.
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by, Ghiosh, learned counsel appearing on  behalf of the
petitioner, urged that on the grounds relied upon by - Mr,
Prasad, the petitioner did not become an agent of respondent
no. 5. He submitted that the composition which was one of the
ingredicnts for the manufacture of beverage was out right
"purchased by the petitioner from respondent no. 5, and at no
point «E time or at, vo stage of the ma'n‘ufacture of the beverage,
respondent 1o, 5 had any control. . '
9. From the terms and conditions quoted herein-above, it
is clear that the composition was purchased by the petitioner |
from 1espondent no. 5. Admittedly ‘77" was * registered trade
inark of respondent no. 5 and it allowed the petitioner:.to " use
the san‘c. 1n order to safe guard its interest and in-order to keep
up reputation, and good will of its trade mark, respondent no. 5
~ imposert certain conditions. The conditions read as a  whole,
"clearly estublish that the petitioner was no acting ag an  agent
vof respondent po. 5 in maufacturing and selling the beverage.
Further, in the counter affidavit, filed on = bebalf of res-
‘ponclerit o, 5 it has been asserted that they were not holding
any licence under the Act for manufacturing the beverage, nor
. they had! any factory for the same. They were not manu[actmel
"within the ineaning of section 2(f)(iv) of the Act. In my opinion,
‘by nw stretch of imagination rcspondent, mno. 5 can be said to be
:a manufacturer under the Act! Similar. view was expressed by
a Bench of the Delhi High Court in Poona Bottling Co. Ltd.
o versus the Emion of India [1981 E.L.T.(J) 389]. This view™ is
“also supported by a dCClSiOH of Gujrag High Court in Cibatul
Litd. Versus the Union of India (1978 E.LLT. (J) 68] and .of
Madras High Court in Spancer Co. Lid. Versus Assistant Collec-
“zor of Central Egcise (1983 E.L.T. (J).2098]..
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It is surpirising that inspite of the decisions of the Govern-
ment of India in  Suras Bolling Co. Ltd. [1980 E.L.T. 8537
(G.0.1)] and in _ Punjab Beverages Ltd. [1980 E.L.T. 475
{G.0.1)] wi:ich followed Cibatul's case (supra) respondent
nos. 1 to 8 contested this application,

10. F-r the reasons, aforesaid, this application is allowed,
"annexure 7 is q'uashed and it is held that the petitioner was
entitlesi to the exemption as contained in annexure 2. Respon-
dent Nos. 1 {o 3 must pay cost of this application to the
petitioner which is assessed at Rs. 300/ (Rupees five hundred).

© Armicam SingH, J.—I agree,
¥ :

"R.D. Application allowed.
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APPEL'LA'I‘E CIVIL

Bgfore‘U(lay Sinha and S. J. Hyder, JJ.
1984,

October, 23.

RAMESHWAR SINGH DEO AND OTHERS.”

v

<HEM>ANTA KUMAR 'STN(-BH DEO AND OTHE-RS._

Hindu' La.tb-—]mparn'ble estate—whether can be owned.and
“possessed by joint Hindu family—junior * branch of joint {'IiNdu
family—rights of—no intention to forgo their right of Succession by
members of junior branch—effect of—sanad, whether to include
within its (erm all- flie Mmaintanance holders.

' A joint impartible estate-can be owned and possessed by a joint
HMindu family and the members ~of the junior branch of the joint
Hindu family can be said to lorgo their rights of succession to estate
only if an intention on their part to seperate [rom the family can
either be ‘express or imiplied. In the instant case no such intention -
eithed express or implied on part of Gandharbaraj Singh Deo. 2
member of the junior branch of-the Jjoint Hindu family, is either
alleged or proved. )

- Held. that the Sanad eannot in any way be ronstrued to be only
in favour of Dwijraj Singh Deo. It would include within jts term
all the maintanance holders. .

Shib. Prasad Singh v. Rani Prayag Kumari Devi(l); Mirra Raja
Puspavatii Vijayaram Gajapashi Raj Manni Sultan Bahadur and Ors.
V. Sripushavathi Viswaswar Gaja-pathiraj Raj Kumar and Others.(2)
V. T.S. Thyagasunderadoss Thewar and Ors. v» V.T.S. Sevuga
Pandia Thewar and anothier(3) Dayaiam and Ofhers v. * Dawalatshal
and another(4) followed.’ T S

Y

*Appeals from Original Decree nos. 831 and 352 g cision. .
of Shii 8. 8. Dayal, Subordinate Judge, Chaibasa, dated g}d;rgg;-, lf(l;g'ci)m - e

(1) (1982 A.ILR. (P.C) 216, )

) (1964) A.L.R. (S.C.) 118.

(9) (1963) A.LR. (S.C.) 1730,

(4) (1971) A.T.R, (5.C.) 6s1. '

Jugeshwar Singh Deo and oor.—Appellate in F.A. no. 852 of 1967.
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Appeal by the defendant.’

. 'The facts of the case materjal to this report are set out in the
sudgment of S. J. Hyder, J. - .

M/s. P. K. Sinha, S. B. Sinha and L. N. Deo, for-the appellents
vin F. 4. No. 851 of 1967 of respondents in F. A. 352 of 1967. '

M/.s. R. N. Sahni Sinha and B. Dutm and Mrs. M., M. Pal. for
th? respondents in F. A. no. 351 of 1967 and’ "appellents - in F. AL
no. 352 of 1967. L.
S J. HypER, J.—These are two connected appeals which arize
ont of a common judgment. The suits ziving rise to these appeals
were tried as analogous by the trial court and the evidence led in
one ol the suits has been read as an evidence in the other suit also.
We. therefore, proceed to deqde these appeals Ly means of this
]udgment . . :
2. In order to appreciate . the facts, of the case, the (followipg
.p.cerlwaee is .sub-joined: — :



.

Kumar Ajambar Singh Deo

e
i =
]R in B I y - | | | } .
arr Buhadur Chakra-  Kumar Jagannath Singh  Pitambar Singh Doo, Padmanave Singh Rammohon Singh
dhar Singh Dee. Dreo. ' : Deo. - Deo.
Mnharaja Udit *Nacayan Jitanrayan Singh Dco - }
Singh Deo. . '
|l - U
Tikait ¥ s o | ol 1 —
ikgit Nruparaj Singh  Roghursj Singh Deo, Diwjaraj Singh Deo. Surarsj Singh Deo. Gandhacbraj Singh =8
Deo. , - “Narayan Pratap ., Deo. m
N - : ' Singh Deo. _ Homanta Kumar >
Rajn Aditya Pratap 1 . Singh Deo. (PUL g
Singh Doo. in Title suit No. =
l 10 of 1064 & Meft. z
| jn  Title suit no. ;
964).
l 21 of 1964) . =
=
i &
———————— ]
Amrendra Pratnp Singh Deo. [His Gobinda Pratap Singh Deo [deft. =
widow js Deft. 1{C).in Title suis ° .mo. I(d) in Tiile suit mo. 19 of n
no. 19 of 1964}, - . 1064 & Plaintiff no. 2 in Title
| suit no. 21 of 19641

Ramoshwar Singh Deo (Doft. No.1  Jogeshwar Singh cho [Deft- No. 1(n) Ratneshwar Singll]DBD [Deft. No.
in Title suit no. 19 of 1964). in Titlo suit no. 19 ofM964 & plain- 1(b) in Title sut no. 19 of 1064
" 4iff mo. 1 in ‘Title suit no. 21 of & plaintiff no, 2 in Title suit no.

1964.] : : 21 of 1904). '

e

AIXT "T0A ]
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3. There js no dispute between the parties with regard to the
cusrectness of the above pedigree.  Kumar Ajambad Singh Deo had’
otiginally five sons. Three of the sons, pamely, Pitambar Singh Deo,
Padmanava Singh Deo and Ram Mohan Singh Deo died iscueless and
they need not detain us any further. Raja Bahadur Chakradhar
Singh Deo. another son of Kumar Ajambar Singh Deo and his
descepdantsare the former rulers of the erstwhile State of Serajkella,
‘now merged in the State of DBihar. as part of the distriet of
Singhbhum. It may be stated that Raja Bahadur Chakdadhar Singh
Deo was the cldest son of Kumar Ajambar Singh Deo. The parties
to this casc are the descendants of the second son of Kumar Ajambar
Singh Deo viz. Kumar Jagannath Singh Deo. Kumar Jagannath
Singh Deo had, a son, Jit Narayan Singh Deo. who in his tUrn had
four sops, namelv, Raghuraj Singh Deo, Dwijraj Singh Deo, Suraraj’
Singh Deo and Gandharbraj Singh Deo. Raghuraj- Singh Deo died
issucless. I shall have some thing more to say about it later in this
judgment. Suraraj Singh Deo had a son. namefy, Naravan Pratar
Sineh Deo who died sometime in tlie vear 1945. Gandharb Raj
Singh Deo’s son. Hemhnta Kumar Singh Deo is the plaintiff in
"Mide suit no. 19 of 1964 and defendant No. 1 in the connected
Title suit- no. 21 of 1964, Dwijaraj Singh Deo’s first son. Amrendra
Pratap Singh Deo was the original defendant in Title suit no. 19 of
1964, He died “during the pendeney of the suit and Dis son,
Rameghway Singh Deo was impleaded as defendant no. 1 in his place
and the two other sons of the deceased. namely, JoZeshwar Singh Deo
and Rainesliwar Singh Deo Were respaciivelv impieaded as defendant
no - 1(ay and 1(b).in Title suit no. 19 of 1964. The widow of
Amrendra Pratap Singh Deo was impleaded as defendant no. I(c) in
the 'said suit. The brother of Amrendra Pratap Singh Deo. viz.
Gobinda Pratap Singh Deo was made a party as defendant no. 1{d).

_4."The British Government granted village: Bhalu Pani as’
lakhraj rights to Jagannath Singh Dco. At the time  of the grant ihe
aforesaid. village was part and parcel of Bengal but the administra-
tive ‘right over the same yas handed over to the [former State of
Seraikella. Subsequent to the grant made in favour of Rachuraj
Singh Deo. some other villages and some Nij jote lands in different
xillages were granted to Jagannath Singh Deo for his maintenance
and the maintenance of his brothers by the former State of Seraikella.

- Raghuraj Singh Deo, the eldest of the grand-sons of Jagannath Singh
Dee died sometime in  the year 1929 without leaving any issue.-
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Thereafter the State of Seraikella vesumed the -grant made in favour
"ot Jagannath Singh Deo including village Bhuivan Nachna. There-
upon, Dwijraj Singh Dco, Narayan Pratap Sing Deo and Gapdharb
Raj Singh Deo preferred a memotial to the Viceroy of India ?vho
rejected it. with one eXception. With respect to village Bhuiyan
Nachna, it was held that it was a Khorposh grant. made by the
tormer State of Seraikella and the Darbar had no right to resume the
-said village. On September 18, 1935, the then Raja of Scraikella
granted a fresh Sanad in the nature of Khorposh grant in the name
ol Dwijraj Singh Deo in respect of some villages and Nij jote lands.

There is no COI'll'.l‘O\’el'S‘\‘ bet\veen the,part"es with regarcl tO -th‘e facts
statecl above. (

5. Hemanta Kymay Singh Deo, son of Gandharb Raj Singh Deo
~eommmienieel  Title suit no. 19 of 1964 for a decree for partition by
metes and Dounuds. of the plaintiffs’ one-half share in Nij jote lands.
Hc further claimed o declaration that the plaintiff was entitled to
oue-half ghare in the compensation money pavable under the Bibar
Land Reforms Act, 1950 (hereinafter referrcd to as ‘the Act’) for
the acquisition of the property comprised in_the villages which had
Leen granted by the -Darbar of the former State of Seraikella as
khorposh grant ostensibly in the name of Dwijraj Singh Deo and
other incidental veliefs. Aceording to the plointiff. the junior branch
of the Seraikclla State 'was joint Hindy faniilv and the khorposh
grant made by the Darbar of the former State of Seraikelln in tle
e of Dwijraj Singh Deo was in'Dis  representative capacity as
he was the eldest member of the said family. It was stated that
Amrendra Pratap Singh Deo was well conversant with the court work

“and was doing the said work on behalf of the family. Gandharh Raj
Singh Deo. father of the plaintiff. Hementa Kumar Singh Deo had
implicit faith in Amrendra Pratap Singh and he gave certain papers
to Amrendra- Pratap Singh Deo but| Amrendra Pratap  Singh Deo
misusing the confidence had obtained orders in his favour from the
Land Reforms Deputy Collector. According to the plaintiff. villages
].}hum Pani and Bhuiva Nachna were also joint Hindu Eamily proper-
ties. There were certain other allegations made in the plaint With
which I shall deal subsequently in the judgment. ;

6. The suit was resisted by the defendants.  fnier alia, on the
-around that the khorposh ‘grant made by the Darbar of the erstwhile
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State of Seraikella was governed according to custom. Tt was impar-
tiblc and descendable by the rule of primogeniture. It was also
-stated that the Sanad issued by the Darbar was only in favour of
Dwijraj Singh Deo. They contended that the suit of the plaintiff
'was liable to be thrown out. Certain other averments Were made
Hin 1he‘ written statement Which shall be dealt with [ater.

7. Survey proceeding having started to the Nij jote [ands was
‘recorded in the name of Amrendra Pratap Singh Dee, Gobind Pratap
Singh Dzo and Gandharly Raj Singh Deo. Thc share of Amrendra
Pratap Singh Deo and Gobind Pratap Singh Deo was shown in the
khatian as one-half and the name of Gandharb Raj Singh Deo wag
shown as owner of the remaining moiety share. Amrendra Pratap
‘Singh Deo filed an objection against the entry wunder Section 87 of
the Chotanagpur Tenancy Act stating that the custom of primogeni-
ture prevailed in the family and his name alone should have been
recorded ijn the revenue papers. He objected to the eniry of the
names of his vounger 'brother. Gobind Pratap Singh Deo and
‘Gandharb Raj Singh Deo. The claim was registered as suit no. 6
of 1961-62. T was suhsequently ftransferred to the Civil Court.
Gandhorb Rai*Singh Deo and Gobinda Pratap Singh Deco were
‘defendants in the suit. On the death of Amrendra Pratap Singh Deo,
‘his' heirs were impleaded as party to the suit. The suit Was numbered
as 21 of 1964 in the court of the Subordinate Judge, Chaibasa,
whicly was tried along with Title suit no. 19 of 1864, Needless to
-say that the suit was resisted by the defendants on the ground that
" the custom of priMogenitUre was not prevalent in the family and
" estate was not impartible. .

8. Title snit no. 19 of 1964 was decreed by the Trijal Court and
suit No. 21 of 1964 was dismissed by it- In consequenee.the sons
of Amrendra Pratap Singh Deo have preferred these tWo connected
Girst appeals. The sons of Amrendra Pratap Singh Deo will be
hereinafiér. be referded to as the defendant-appellants.  Hementa
‘Pratap Singh Deo's son. Gandharb Pratap Singh Deo shall -be called
as plaintiff-respondent.

G
\

9. The controversy befween the parties in these two appeals iy
as fo whether the grant wiade by the State of Seraikella in favoup
of Dwijraj Singh Deo was ‘jmpartible and was governed by the rule

15 TLR—9
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' The Trral Court, namely, tf!e _C(')llrt ‘of. SUbor‘(}i]h
nate Judgo at Chaibusa, has answered the question 1'?_‘ ne%a]u:\l"(la. t;le cﬁ,’“
correctness of the Andings recoyded by the Trial ~Court have
assailed by the sons of Amrendra Pratap Singh Deo.

of primogeniture.

\

oding further with the main controversy

N ade on behalf of the plaintiff-

hetw e parties, 2 submission M )
'?ceslpt::t\]clilurllll] inpl‘"il'st Appeal No. 351 of 1967 may be »nou(‘ed. LlFm]-DEd
counsel for the plaintifi-respondent  in the sajd ‘appeal. re-lecuon.
Section 4 of the Hindu Shccession Act. 1956 and _submittéd that
the custom of succession by linedl primogeniture being mccnsme{;t
with the provisions of the Hindu Suecession Act, .ef[eq cannot be
aiven to the same. Section 4 of the Hindu Succession Act m 50 Ez'ua
us it is rclevant, is qUoted Delow: — .

“4. (1) Save as otherwise expressly pro\'ifiéd in this Act—

(a) any test, rule or interpretation of Hindy Law or apy
custom or usage as part of that law in force. immedi-
ately before the commencement of  whis Act,
shail cease to have effect with respect-to~ any malter
for which provision is made in this Act; -

(b) . . * * ' » * _. @ ’

In my opinion, this submission urged ‘i1s misconceived.
‘The grant by the State of Saraikella was made in favour of
Pwijraj Singh Deo who died in the year 1948. Immediately
on the death of Dwijraj Singh Deo, the estate if governed by
the rule’of primogeniture would descend on the eldest son of
of the deceased, namely, Amrendra Pratap Singh Deo. The
Hindu succession Act came into force on 17th June, 1956. It
1s fundamental. rule firmly established in the realm of jurispru-
dence that a law dealing with substantive rights shall not be
construed to have retrospective operation unless such cons-
truction appears very clear from the terms of the Act or arises
by necessary implication. Section 4 of the Hindu Succession
Act is prospective in effect and does not have the exceptional
consequence of divesting Amrendra Pratap Singh Deo of the
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estate which may have devolved upon ‘him by the alleged
custom of primogeniture. The "argument has only «to be
stated before being rejected. .For the reasons stated .above, I.
do not think it necessary to refer to the cases relied: apon by.
the learned counsel in support of his submission: TIn all the
cases relied upon by him, succession opened after eoming into
force of the Hindu Succession Act, 1956 and they are, . there-
fore, distinguishable. B .
11. ‘With the above cbservation. I revert to the ' Central
question which requires determination in these first appeals
and which I have already stated above. It is admitted on
all hands that in  the revenue papers, the village comprised
in the khorposh grant and Nij jote lands were recorded in
the revenue papers from 1925 onwards in the names of all
the brothers of Raghuraj Singh Deo. True it is that the
sanad granted by the then Ruler of Seraikella State in
- favour of Jagannath Singh Deo’'is not on the records. The
entry of the names of the brothers of Raghuraj Singh Deo
.is never-the-less a circumstance -which militates against the
' case of defenclant-appeliants. — : '

~ 12. Reliance has been placed by the learned counsel
appering on behalf of the defendant-appellants on  exf, 4,
the Memorial submitted by Dwijraj Singh Deo. Gandharb
Raj Singh Deo and Narendra Pratap Singh Deo against the
resumption of the estate granted t6 Kumar Jagapnath Singh
Deco-by the then Roler of Saraikella State. His emphasis was

. - on paragraph of the Memorial and submitted that it contains
unequivocal admission on the part of Gandharb Raj Singh
Deo statirg that the familv was governed by. a rue of promoge-
niture. He contended that it was no longer open to plain-
tiff-respondent to go against the admission made by his

" ancestor. - In my opinion, the argument is misconceived and
it cannot be accepted. .

13. Before dealing with the submission of the learned
counsel, a_preliminary observation may be made. When the
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quondum Rauler of the eastwhile State of Saraikella  pro-
ceeded to resume the estate granted to Jagannath Singh Deo,
he jssued moticed .to Dwijraj -Singh “Deo, ‘Gandhaib "Raj
. Ringh Deo'and Narain Pratap Singh Deo and made-an order
of reswmption after hearing them. The very fact that - the
. notices-were issued to all the heirs of Raghuraj Singh Deo
' who had admittedly died -issueless.goes to show that the .
sanad under which the property was .thus held was not
" governed by the rule of lineal primogeniture. In case. the
Sanad granted to Jagannath Singh Deo bad been governed
by -the custom of primogeniture and the estate was 1lmpar-
tible, notices  would only have been issued to Dwijraj Singh
Deo. Further Memorial to the Viceroy against the  order
of resumption should have been presented only ‘by ' ‘Dwijraj
Singh Deo, Gandharb Raj Singh Deo and Narain Pratap
Singh Deo should not have joined ' in the .Memorial. ~ The
facts stated above indicate that there was no custom in the
Zfamﬂy according to which'the sanad made in the name of
Jagannath Singh "Deo was descendable by the rule of

. primogeniture,

. 14. Much stress has been laid on the statement con-
~ fained in paragraph 4 of the Memorial: I have gone through
the: Memorial and the annexures attached to it. In my opi-
nion, the statement made in’ paragaprh 4 of the Memorial
relates only to the custom prevalent in the family - relating
E—:Hl;he succession of Gaddi of the erstwhile State'. of - Sarai-
A ]f . In the said paragraph of the Memorial, it is ‘stated
at according to the family custom the eldest member stic-
ceeds to the Gaddi of the State and the unior members of
Ehe, family are entitled only to the maintenance grants.
- Reading. the Memorial as a whole, it is evident that what
was stressed before the then Viceory of India by the memo-
g@hsﬁ; ];vas l:ha._t the grant made in favour of Jaganﬁa-th :
1.;. };:g eo having survived for more than three generations,
h tsarc}e was not liable to be resumed by the Darbar of -the
State o Saxjalkella. Ii is clear from the everment made iB
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the Memorial that the property ‘comprised in the grant made
to. Jagannath Singh Deo was referred to by the memorialist
as belonging to the joint Hindu family in which all the mem-
bers of the family had an interest. This submission made on '
behalf of the defendant-appellant cannot, thus, be sustained.

15. As to what is the meaning of impartible property,
the law s mrmly settied. 1t is now well recognized that the
property although partible by nature may be custom or by
terms of the grant made by a Government be impartible in
the sense that it always devolves on the senior member of a
family to the exclusion of other members. The existence of
custom at variance with the ordinary law of inheritance has

. to- be established by the party who relies on the existence of
such custom. It is also not in doubt that the cnstom plea-
ded maest be anctent apd invariable and should be estabiished
by clear and unambiguous evidence. It is equally well set-
tled that there canmnot. be a. disposition of property intervi-
ves which brings into existence a law of inheritance ‘which
is at variance with the law relating to succession. . How-
Ie\ier. the covereign. mnay make a grant in Evour ef a stbject

which. militatcs against the law of inheritance.-  In | other
words, the subject is not authorised. to transter property
making it.. governable by a rule of succession at variance
with the personal law of the trapsferee. Such. right. has
been given to the sovereign only. .The defendant-appellants
have relied both on costom governing the: family and also on
the terms of the grant made by tht then Ruler of erst-while

State of Saraikella in the name of Dwijrai Singh Deo in the

year 1936.... It shall .be my endeavour to find out if anv of
the two cases pleaded by  defendant-appellants has heen
established or nmot. . . . ‘

. 16. I have already given - some of the reasons.. whioli

derogates .from . the existence. of. custom prevelent.in the
family pleaded by defendant-appellants.  No other document
except Fxt. 4 bas been brough to our notice in.support of
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the custora relied upon by defendant-ztlt.ppglla_ms‘., Out of
defendant-appellants, only Jageshwar Singh  Deo, defendant
po. 1(a) has entered the wituess box. In his cross-examina-
tion. he has specifically admitted that there is no document
to show that the law of lineal primogeniture was prevalent
‘in the family except the decision in Nirmal Singh Deo’s case.
A copy of the said decision is Ext. J on the record. - It is
an order passed by the Subdivisional Officer, Seraikella, 1n
Misc. Case mos. 127 and 183 of 1956-57 whereas the suit
giving rise to First Appeal no. 351 of 1967 was instituted in
the year 1964. The said document is wholly insutficient. . to
establish the existence of custom as alleged by the: defendant-
appellants. o : ' ;

17. In the absence of any other documentary ~evidence,
I have to find ont as to how far the defendant-appellants
have succeeded in proving the existence of the alleged custom
by means of oral evidence. The defendant-appellants have
produced as many as 15 witpesses in support of their case.
Lal Bihari Patnaik is D. W. 2. In his cross-examination he'
1}35 'pleaded complete ignorauce about the affairs of the
rainily. He has, however, admiited that the descendants of
Dwijraj Singh Deo and Gandharh Raj Singh Deo, are in
. separafe cuitivatorv possession of the lands in  dispute,
namely, Nij Jote lands. D. W. 3 is Ishwar Pradhan. In his
examination-in-chief, he has stated that his father was the
Thekedar of village Bhalu Pani and he used to collect -rent,
fiém the tenants and pay the same to Amrendra Pratap Singh
Deo.'In his cross-examination he conceded that Amrendra
Pratap Singh Deo used to make such collection from the
lifetime of Dwijraj Singh Deo. This admission supports the
contention of the plaintiff-respondents that Amrendra Pratap
Singh Deo used to look after the affairs of the family.
D. W. 4 is Balram Singh. He stated that he was the _priest’
of ‘Aihl'ghﬂfd Pratap Singh Deo from the a.gé of 17 vears 1Im
lils examinatjon-in-chief. he said that all. the " brothers
uséd' fd haveé joint cnltivation of the lands. He further stated
~ that Amrendra Pratap Singh Deo used to give expenses of
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educaticn 1o Hemanta Kumar Sineh Deo, faintiff-res orr;-
dent. D. W. 5 is Chanshyam Rauf "He is resilc)lent, of vil{)age’
Bbalu Pani.  True it is that he stated in his eraminations
in-chief that Dwijraj Singh Deo was Zmindar of village Bhalu
Pani and afler his death, Amrendra Pratap Singh Deo become
its Zamindar. In his cross-examination, he conceded that
he had not esen Raghuraj Singh Deo  and Dwijrai  Singh
Deo. According to him, Amrendra Pratap Singh Deo -alone
used to grant lease under his own signature on stamp papers
of 'village Bhalu Pani. The testimony of this witness does

- not inspire confidence in asmuch as he admitted in his cross-

" Manjhi (D. W. 6) does not

r

‘and was governed by

examination that a patta was granted in his favour by
Dwijra; Singh Deo 23-24 vears ago. .His statement was recor-
ded in 3rd May, 1967. Be that as it may, the fact of Dwijraj
Sineh Den - realising rent From the -tenants by  granting
]iftl,g: ?s not 1n gany way inconsisten; with the _Eamil)f
Being joint. He does not state a word‘. ablqut the existence
of.custom in the family.. according fo “which. a property is
desconded bv the rule of primogeniture. Slmr}arly. _Patan_
state anything about the existence

¢ family accordingly to which the property
the State of Saraikella was impartible
the rule of primogeniture. Same
imonv of Balbhadra Pradhan'

of custom in th
beld by the agnates of t

' i lies to the test ‘ P
observation abp nath Rath. He also does . not

i 7). D. W. 8 is Kedar h i
g_)' gyt}zing about tht existence of thé custom relied upon-
1) ydefenda,nt-appellants. - All that he states 1s taht there

e le in the Collectorate of Seraikella which

cords availab ( . - -
were e t the rule of primogeniture was applied

to prove tha : :
;:ge‘tl}fc es%)atc of maintenance .holders of the Stat of Seraikella.
He further stated. that notices of the resumption proceeding
' he death of Raghuraj Singh Deo against the

. issued on t D . .
were iss the nephew of the deceased. The testimony

fwo brothers and J
iwo I.Owit,ness does advance the case of the defendant-appel-

?:ntsfs D. W. 9 is Narendra Nath Sarangi. Tn his examina-
fion-in-chief, he admitted that Nij Jobg_'lapds were being cul-
tivated by Gobinda Pratap Singh Deo” and 'his sons. The
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testimony. of this-witness militates against the - theory, of
. guccession by lineal primogeniture propounded by the. defend-
ant-appellant. D. W, 10 is Sanatan Singh Sardar. He states-
that, Nij Jote is in village Bundu were owned jointly . by
‘Amrendra Pratap Singh Deo and his younger brother;
Gobinda Pratap Sifigh-Deo who carried their cultivation
fjointly. He admitted that Hemanta Kumar Singh Deo,
plaintifi-respondent no. 1-also went there to look after the
lands. D. W. 11 is Kandan Manjhi. He does not speak about
the existence of custom in the family. His evidencé is, there:
fore, rejected. The testimony of D. W. 13 Ujjal Thatharj.
and D. W. 14, Abhay:Chawan Das also do not state anything
, about the existence of custom in the family. . As already
stated above, D. W' 15 is défendant no. 1(a) in “original suit
no. 19 of 1964¢. He is only aged about 30 years. No doubt her
states in his examination-in-chief that his . family was not.
governed by the Mitakshara School of Hindu Law. but accord-
ing to the rule of lineal - primogeniture. The age of this
witness makes him jncompetent to speak about the existened:
of custom whnich must-be ancient. He conceded that: the
entrics in the Khewat and Khatian were in the - joint namey'
of all the members of: the family. He went to the extent of.
saying that.even villagé Bhuiya Nachna was a part of the
Khorposh grant...Hé-statéd that Gandharb Raj. Singh Déer
lived with-Dwijraj Singh-Deo until his lifetime and he took:
up separate residence after Dwijraj Singh Deo’s' death: Thi
_ testimony; of this withess is wholly insufficient to malke oni-
the custom Xelied - 'upon by-the defendant:appellints: The
remalning witnesses examined on behalf of ‘the defendafits.
appellants-are formal and - it is, not' necessary to refer b
their evidence. . Froma: resume of the eptire evidence . pro-
duced on behalf of the défendat-appellants oral as well ab
documentary,  itiis.cléar that it _is wholly .. inadequate., -
prove the existence-of a-custom of' an” impartible estaté ity
the. family of Jagannath: Singhi Deo.. The Triall Court: wab
right in recording-g finding against the.defendant appellants
on . this aspect of the'ease. I, therefore, affiti the Anding
of ‘the Trial Court o this point. - '
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..18. The Sanad granted to, Kumar Jagannath Singh:
Deo- is not on.record. It is, therefore, not possible to cons-
. true the provisions of that Sanad. Any how, the grant.
made in .favour of Kumar Jagannath Singh Deo was resu-
med by the Darbar of Seraikella after the death of Raghuraj
Singh Deo. The order of resumption passed by the Darbar
was affirmed by the Crown Representative with the exception
of village Bhuiya Nachna. Learned counsel for the defendant-
appellants relies on Ext. B which is a fresh grant made by
the Darbar in the year 1936. It has been strongly urged
before us by.the Learned Counsel that the said grant was
only.in the name of Dwijraj Singh Deo and was for - Khor-
posh purposes. He submiited before us that from the terms
of the said grant, it is evident that it was only in the name:
of Dwijraj Singh Deo and the estate, thus, granted for
Khorposh- purposes would descend on his heirs only and the
Gandharb Raj Singh Deo and his heirs would have no inte-
rest in'the subject matter of the said grant. :

" 19. Earlier in this judgment I have already stated that
it-is possible.for a. Sovereign to make a grant.which deroga-
tes from the law of succession governing the grantee. This
Raj of Seraikeila was undoubtedly: possessed of all the  insig-.
nia of a:Sovereign.. It was'no doubt - possible-for the Ruler
té:make a grant .which could belong exclusively. to Dwijraj
Singh  Deo.and. would. donsequently descend on the eldest
among-his heirs. - ' : :

_ 20. T have gone through the:said -grant. I am unable to-
astept the:submission.of .the Learned .Counsel for the defend-
ant-appellants- that . the grant .was only o t-hg name of
_ Dwijraj ‘Singh Deo in his individual capacity. As already
" outlined.above; the-grant made: by the then . Raja of Serai-
kéllg:was made after résumption: of the: estate which had
been . orizinally granted by the Ruler of Seraikella to  Kumar
Fagannath Singh Deo and had been resumed by the State of
Seraikella after the death of Raghuraj Singh Deo, one of the-
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rand-son of Kumar Jagannath Singh Deo. The grant w;a.s

ade for the purpose of maintenance to co-nominee grantee
g.)s well as his?de%endent, Gandharb Raj Singh Deo and
Narayan Singh Deo and their beirs. This object of the grant
is gpecifically stated in the Sanad (Ext. B). In view of the
words used in the Sanad it is not possible to construe that
is had been wade only in  favour of Dwjraj Singh Deo.- As
alrealy stated, Dwijraj Singh Deo was the eldest surviving
brother after the death of Raghuraj Singh Deo.

. 21. Learned Counsel has placed s;tron‘g reliance on - the
decision of the Privy Couneil in Shida Prasad Singh vs.
Rani Prayeg Kumari Devi(l). Learned Counsel has relied

- .on the following passage in the said case: —

Impertibility is essentially a creature of -custom. In
the case of ordinary joint family property, the
members of the family have; (1) the right of
partition, (2) the right to - restrain alienation
by the head of the family except for neses-

--sity, (3) the right of maintenance and (4) the
right of survivership. The fisst of tthese rights
cannot exist in the case of an impartible. estate,

- though ancestral, from the very nature . of the
estate. The second is incompatible with the
custom of impartibility as laid down in Satraj
Kumar's case (9) and Rama ~ Krishna uvs.
Venkata Kumara (11), and so also the third as
held'in  Gandhara vs. Rajah of Pittapur (12).
To this extent, the general law of the Mita-
hshara has been superseded by custom and the
Impartible estate, though ancestral, is clothed
with the incidents of self-acquired and sepa-
rate property. But the right of survivership is

—

~g; (1) (1932) ALR. (P.C) 216,
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--nog’ 1nconsistent with the custein of impartibi-
-“'*11t_3.';-’- 'l_['his right, therefore still remains, and
this is what was held in Baijnath’s case (8).
To this extent, the estate still remains its
character of joint family property and its devo-
lution is governed by the general iMitakshara
Law applicable to such property, Though the
~ other rightst  which a ccparcener  acquires by
birth in joint family property no longer exist,
the birth right of the senior member to take by
survivership still remains. Nor is this right a
Tere spes succession similar to that of a rever-
sioner. succeeding on the death of a Hindu
widow to her husband’s estate. It is a right
which is capable of being recounced and sur-
rendered such being their Lordship’s view, it
follows that in-order to establish that a family
governed by the Mitakshara in ~which there is
an ancestral impartible estate has ceased to  be
joint, it is necessary to proye an intention,
express or implied, on the part of the jnmior
members of the family to renounce their right
of succession to the estate. It is nnt sufficient
to show a separation merely in food and wor-
ship. Admittedly there is no evidence: in this
case of any such intention. The plaintiffs,
therefore, have failed to prove separation. and
the defendant-is entitled to succeed to the
impartible estate. Being entitled to the estate,
he is also entitled to the improvements on the
estate, being the immoveable properties speci-
" fied in items 9 to of 19 Sch. ‘Kha. These
improvements, in fact, form part of the impar-

tible estate.”’
He has also relied on the Supreme Court’s decisions

reported in  Mirza Raja Pushpavathi, Vijayaram Gaejapnthi
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Raj,Ma.nni Sultan Bahadur and . others ¥s. Sripushavathi
. Viswaswar Gajapattiraj Raj Kumar and others(t), V. I.s
ot hywasundaradoss  Thewar . and others vs. V. T, $S. Sevuga
Pendia Thewar and another(?) and Dayaram and others vs. .
Dewdleishch «nd another (3): In the decisions of the Supreme
Court, the dictum laid down by the Privy Council in Shiba
Prasad Singh’s case (supra) quoted above, has been approved.
92. 1 am unable to understand how the decisions-of the
Privy Council in Shiba Prasad Singh’s case (Supra) sup-
ports the submission urged on behalf of the defendant-appel-
lants. The passage from Shiba Prasad Singh’s case . (Supra)
extracted by me presupposes that even if an impartible estate
can be owned and possessed by a joint Hindu family. In
the case of Shiba Prasad Singh’s case (Supra), the Privy
Council has approved its earlier decision in Baijnath Prasad
Singh vs. Tej. Bali Singh(1), in which it has been held that
a joint impartible estate in the sense stated above, can be
owned and possessed by a joint Hindu family and the mem-
ber of  the junior. branch of the joint Hindn family can be
said to forego their rights of succession to-the estate only if
an- intention on their part to separate fromthe family can
.cither be expressed or implied. In the instant case, no such
- Intention either express or implied on.the part of Gandharb
‘Raj Singh Deo is either alleged or proved. '

o 23. Learned Councel, however, strongly telies on the
following passage contained in the Sanad (Ext. B) for a_sub-
" mission that it was made only in favour of Dwijraj Singh
Deo. The passege runs ac hereunder: '

“Your enjoyment of the ,Khdfp;)sﬁ_.tenﬁre (Khorposﬁ)’
. shall be subject to your attendance on us here in

vt

(1) (1966 A LR (8,67 116, ' ‘
2) (]'.iG.i) ‘A.L.R.
R
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the State as well as outside in the social and
‘other functions befitting to your status and
position.” B
. It was contended on behalf of the defendant-appeliants
that the above injunction contained in the Sanad (Ext. B)
discloses that only Dwijraj Singh Deo was required to attend
the Darbar-and, as such, the grant should be construed only
in his favour. . I am not inclined to accept this submission. .
The injunction, quoted above, in the Sanad is to all the
maintenance holders and each of the heneficiaries is required -
o attend the Darbar according to his means and status. At
any rate, the Sanad of 1936 cannot be taken to be in favour of
Dwijraj Singh Deo on the basis of the aforesaid injunction
contained in the Sanad. Even if Dwijraj Singh Deo was requi-
red to attend the Darbar and to assist it, the expenses incur-
red by Dwijraj Singh Deo in .that connection were to be

[t

borne by all the maintenance holders.

"~ 94 For the reasons stated above, I am of the view thag
the Sanad (Ext. B) cannot in any way be construed to be
only in favour of Dwijraj Singh Deo. It would include within .

its term all the maintenance holdeljs.

95. This brings me to the provisions of the Bihar Iand
Reforms Act. 1950 (hereinafter referred to as ‘the Act’). The
gaid Act came into force on 1st January, 1956. The interme-
diaties interest vested in the State of Bibar on the issue of
notification under section 3 of the. Aect. Section 2A of the
Act defines ‘intermediary’. According to the said definition,
the expression ‘Intermediary interest’ shall include the expres-
" gion “Proprietor’ or ‘tenture holder’ or ‘e_staite _of tenture’.

Section 2(q) defines ‘tenture’ to - include within its ambit, a
- tenure created for the maintenance of any person commonly
known a» khorposh and Babuana. - Nnd(_er secttion 2(r), the
tenure Holder means a person who has acquired from the pro-
prictor or from any other tenure holder right to hold land for
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u.n'y purpose for collecting rent or ‘fo'r bring it under cultiva-
tion. Section 6 of the Act, inter alia, . lays down that on or
from the date of vesting of all the lands used for agri-
cultural or horticultural purposes which were in- posses-

gion of the intermediaries on the date of such vesting‘ shall
belong to the intermediaries. From the provision of the
'Act quoted above, it is evident that the plaintiff-respondent
was also an intermediary in relation to the Khorposh grant
including the Nij jote lands. He was, therefore, entitled to
- all the benefits conferred by the Act including the right to
receive compensation and a share in the Nij jote lands com-
prised in the Sanad of 1936 (Ext. B). Some observation shall
apply to village Bhalu Pani and Bhuiya Nachna. ST
26. It is then contended that Amrendra Pratap Singh
Deo executed two deeds of gift in favour of J ageshwar Singh
Deo and Ratneshwar Singh Deo on-7th September, 1962 and
they become the owners of the land governed by the said deeds
of gift. It is not in dispute that the intermediaries inte-
rest vested in the State of Bihar on Ist January, 1956.-
“‘Amrendra Pratap Singh Deo was not the owner of the agri-
g‘lFl}rzl liand to the exclussion of plaintiff-respondent and
- &ovind Pratap Singh. : ;
fer in favour Efsh?: }sloieoxiefg:e;o :ol daf::t, t?lerefor? ; trans-
than the share of which i:ie was th o anytl}mg e
refegred o abowe ool ot ; e.owner, The glft- deeds,
on the defend&llt:appella,nt:: i,ntrz:efoze, fconfer exclusive title
by the said deeds of gift. pect of the lands governed

27. It was faintly argued before the tria] oburt that the

suit was barred by section 35 of the Act. The argnment has
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not been reiterated before this Bench. I am in agreement with
the reasons given by the tria] court for rejecting that
contention.

28. Finally it has been urged that the suit is harred by
the principle of resjudicate.  ‘Thig submission is  based on
the fact that' Gandharb Raj Singh Deo had filed a claim
before the Deputy Collector, Land Reforms which gave rise
to Compensation Case no. 172 of 1956-57. The Deputy
Collector after examining the evidence came to the conclusion
that the estate was impartible ané was governed by the rule
of lineal primogeniture. He, however, refused to pay interim
compensation to Amrendra Pratap Singh Deo on the ground
that the payment of ad-interim compensation was a matter in
dispute and not be paid to Amrendra Pratap Singh Deo unless
the matter was decided by a competent ivil Court. Ultima-
tely, the matter came up in M. J. C. no. 741 of 1958 before
this Court and it was held by Ramaswamy, C. J. and
Choudhury, J. by an order dated 9th March, 1960 that the
grounds on which the payment of ad-interim compensation have
been withheld were not legally sustainable. They, accordingly,
allowed the application filed by Amrendra Pratap Singh Deo.
It may be stated that this Court in the aforesaid M. J. C.
was not required to determine whether the estale was impar-
tible or not and was governed by the rule of primogeniture.
The decision of the aforesaid M. J. C. application, cannot,
therefore, relied upon to sustain the submission of the Lear-
ned Counsel. The suit is not barred by the princinle of
resjudicata. No other submission has been urged in support of

these appeals.

" 99. T am, therefore, of the opinion that the trial conrt
ht in passing the decree in favour of the plaintifi-res-
Title suit no. 19 of 1964.  The said court was also
g Title svit no. 21 of 1964, I, accordingly,

was right
pondent 1n litie
right in dismissiD
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dismiss these tﬁo.appeals.and-aﬁirm.the-_decrees_ passed by the
grial court. In view of the close relations subsisting between
the parties, there shall be no order as to costs. :

Uvay Sisua, J—T  agree  with ‘my * learned  brother” that the
appen! has no merit and must, be dismissed. But I would like to
adil a few wordg-of my own., The parties are governed by Mitakshra
School of Hindu Law, There has been no partition in the family.
of the parties. According to defendant no. 1, the estate was.impar-
tible and governed by tule of lineal - primogeniture by custom and
not by grant. . : :

2. While agreeing with my learned brother 'Hyder. J on all
aspects. T am of the view that the pPlaintiffs are entitled (0 a decree
for partition even on a reading of section 4 of the Hindu Succession
Aci. 'U'he provisions in section 4 are not retrospective. But it is not a
question of retrospectivity. It is not a-question of divesting an estate

© which- the owner of an impartible estate was possessed. Even extend-
iig the true effect of section 4 prospectively, the plaintiff respondents
must be granted a decree for partition for reasons I.am setting ouit
here and now. - ‘

e

)

3. In the case of Shib Prasad Singh (Supra) the Privy Council

laid glown that the incidents of ap ordinary joint famijy prdj)erlv are

. four in number; viz., (i) the right to partition, (it the right to restrain
alienation, (ifi) the right of maintenance; and (jv) the right of sncces-
sion by survivorship. A blanket is placed on the first three incidents.
They are put on the shelf. The fourth right stil] exists in the co-
parceners, namely, the tight of snceession by survivorship. The ban

. on the right of the' Co-parceners in regard to the first three incidents
is ren?oved by section 4 of the Hindu Suecession Act which abrogated '
all Hl{}du- test, rule or inferpretation of Hindy Law, custom or nsags"
as part of Hindu LE!“.V of -Succession. The blanket having been rerrio\’gd

. (@) the right to partition. (5) the right to restrain  alicnation. except
for necessity and (c) the right of mainfenance get revived. There is.a
resurrectives of all those rights in the co-parceners. Thus the moment
.H_md_u SuCCesslqn Act_chame Law the plaintiffs hecame possessed of
the right to claim partition, etc. This is not pulling retrospectivity on
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the section. 1t i§ like the moon coming out of partial cclipse. The defen-
dant Is not being divested of an estate but the restraints plated upon
the rl,ghm of the co-parceners are removed. In this scnse the Privy
Louncy] decision in Shiv Prasad Singh's case (Supra}  really boome-
rangs agaiost the detendants appellants instead of aiding them. The
Privy Council clearly laid down that 10 the extent that right of
survivorship continued iu members of the joint lamily, the estate
retained jts character ol joint faraily properties. There can, therefore,
be no dount that the character of the estate in the hands of Dwijraj
Singh Deo was joint family property at all times, but with Certain
riders. Section 4 of the Hindu Succession Act did away with thosz
riders. On the 7th June, 1956 when Hindu Succession Act cime into
opetation, the custom of Lmpartibility and tincal pritnogeniture
evaporated. The riders thus were set at noughi.by prospective
operation of law. What was impartible till that date Lecawe partible
on that day. The expanse ol section 4 of the Hindu Succession Act
fell for consideration in AIR 1980 Supreme Court 198 Sundari versus
Laumi. Kailasa, J. while considering with the effect of explanation to
section 7(2) of the Hindu Succession Act on }hc unun':ded, intercst in
the property of a Hindu in Aliyasanthana, Kutwuba or Kavaru, and
whether the members of such a lamly would be dcemed to have been
entitled to it absolutely observed as lollows: ‘

“Section 4 of the Act gives overriding application  to the

: provisions of the Act and lavs d(_)\\'r. that in respc_Ct_Of
any of the matters dealt with in the Aet ali ex:stl_ng
laws whether in the shape of enactinent or otherwise
which are inconsistant with the Act are repealed. Any
other law in lorce nmmediately beflore the commence-
ment of this Act ceases to apply to Hindus in so fa!- as
it is in consistent with any ol the provisions cgr_ttamcd
in the Act, It is, therefore. clear that the provisions ?E
Aliyasanthana law whether castomar-y or statulory will
cease to apply, in so far as they are inconsistent with the
provisions of the Hindu Succession Act.”

The above view . supports the stand that restraints an partibility
became nonm-eXistent on the enactment of Hirdu Succession A_Ct- The
\;few that I have taken is supported by a Division Bench decision of

15 ILR—10 : -
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the Gujarat High Court in 139 IR 77 at page 94: Pratapsinhji N.
Desai versus Commissioner of, Income-taz, Gujarat-I1] where a similar
fuestion fell for consideration. After a detailed’ discussion of the
law on the subject Mehta, J. with whom Divan, €. J. agreed, observed
as follows:. '

: T ’ i T L. i
© “If the propetties with Wwhich we are concerned in this
reference, though impartible at one time, ceased to be
impartible in view of the provisions made in the Hindu
Succession Acg ag ‘referred to by us hereinabove, the
said properties will regain all their attributes of joint
family properties, since the properties, though partible,
were treated as impartible estate, having regard to the
custom as to ils descent and devolution on a single
heir.” e '

P I. P e " o 3
‘The same view has been taken by the Punjab High Court in AIR
1960 Punjab 145 : Smt. Taro versus Darshan Singhi and AIR 1961
Punjab 510: Hans Rej Basant Ram versus Dhanwat Singh Balwant,
Singh. )

4. A divergent view ag'to the effect of seclion 4 of the Hindu
Succession Act was taken in 180 ITR 223 .. Commissioner of Income-
. taz, West Bengal-II versus U. C. Mahatab, Maharaja of Burdwan
where it was held by the Calcutta High Court that the question of
the effect of section 4 on the impartibility of the estate and the rule
ol lineal primogeniture would arise, When succession opens on the
death of the male holder. In the ' view of Mukharji, J. the holder of
impartible estate could not be divested of the interest that he was
possessed of since before the Hindu Succession Act until succession
re-opened. The view taken by the Calcutta High Court was agitated
before the Gujarat High Court in Pratapsinhji N. Desai’s case (Supra)
where on behalf of the Revenue it Was contended that the properties.
which had been inherited by the assessee by the rule of lineal primo-
geniture would continue o be impartible till the succession opene
under the Hindu Succession Act. The view taken by the Calcutta
High Court and unsuccessfully agitated before the Gujarat High
Court would amount to say that impartible estates by customs though
abolished by the Hindu Succession Act would continue during the

N
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li_fc time c_:f its holder singe the Succession Act applies only to succes:

ilggkop_cnmg aIlell'gghﬁe If;)du.SucceSSion Act was put on the Stalute
00K, i.e., June . Their Lordships of Guj i

lad dowe 28 Tollon ips of the Gujarat High Court

“We are.afraid .we cannot agree with this’ submission made
on behalf of the Revenue having regard to the clear
provisions made in section 4 in that behalf. Section 4
gives an overriding effect | to the Act gver any text, rule
or interprétation of Hindu law or any custom or usage
as part of that law in force jmmediately before the
coinmencement of the Act. Section 4 (1) (a) . prescribes
that save as otherwise expressly provided in the Hindu
‘Succession Act, any text, rule or intefpfetation of Hindit

~Law or any Ctistom or usage as part of that law in foer
imimediately before the commencement of the said
Act ‘shall cease to have effect with respect to any matter
for which provision i8 made in this Act'. On a plain
reading of this sub-section (1) () we arc unable to agree
with the contention urged on béhalf of the Revemie
that the classical Hindu law as coutained in the custom
- or usage would continue to be in operation even thouglhi
a contrary provision has been ’made in that behalf in
the Hindu Succession Act, till the succession  operns
after the said Act coming into forCe...'.....:. ...... vomenenn .
We must, therefore, reject the Contention of the
_ Revenue that the-estate would :"“H continue ‘to  be
jmpartible estate till the succession ff??ﬂed on the
. demise of Narendrasinhji (pl-atapf.mhjl):
taken by the Gujarat High Court and

gard to the effect of section 4 of the
on the law laid down by

I all'n at one with the view
the Punjab High- Court In ¢ o ¢

) N ]
Hindu Succession Ak based as it 1.



302 FHE INDIAN LAW REPORTS, | voL. Lxiv

Kailasam, J. in the case ol Swndari versus Lazmi (Sipra). I regret, 1
find miyself in respectful disagreement with the law laid down by the
Calcutta High Court in this behalf.

5. The law laid down by the Privy Council in the case (;f Shib
Prasad Singh (Supra) is still the law of the land, having reccived
the approval of the Supreme Court in Nagesh Bisto Desai, etc.,-etc.,
- versus Khando Tirmal Desaj, etc., etc., ATR 1982 Supreme Court 887

and in Anant Kibe and others versus Purushottam Rao and others:
AIR 1984 Supreme Court 1121, In my view, therefore, the plaintiff
respondents are entitled to & decree also on the basis of section 4(1)
ol the Hindu Succession Act. That must be the law on the basis of
‘1)r0$pectjv5§ operation of section 4 of thﬂ: Hiondu Succession Act.

Rom Appeals dismissed..
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