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INDEX 

Of the UnJon of India-
. '. 

1961-XLIII See. Income Tax Act, 1961. 

1963-- XXXVI See Limitation Act. 1963. 
AssESSEE' s CoMBINED TRADING AccouNT FOR READY-· 

' MADE GARMENT AND OT-HER CLOTH.-con.sidered 
without reference "to whole account-addition 
of the amount on ready made garmen~ · alone
legality of-reduction of 5 per cent on cloth 
account on the reduced sale, by Income Tax 
Appella~e T1·ibunal, con·ectness of. 

. Where the · account of the . assessee wa5 a: 
Combind Trading Account for Readymade 
Garment and other cloth as well and the Appel
late Assistant Commissioner · of Income-tax 
added the amount on one item alone i .e., on 
readymade garments on . the ground that the 
sales· were suppressed; 

Held, that this combined trading account; 
conld not be considered without referring to the 
whole account. . Recasting of readymade gar
mP.nts accounti by the Appellate Assistant Com
missioner, Income-ta.x had an .inevifable repercus
ssion on the _result of other cloth account· and i~ 
was 'vholly e1Toneous on the . part of the Appel
late Assistant Commissioner, . Income-tax to have 
ignored the same completeJy. The Incom Tax 

• 

PAGE 
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iA.ssEssE's CoMBINED TRADDIG AccoUNT FOR READY- , 
1\IAOE GARlVfENT AND OTHER CLOTH-Concld. 
Appellate Tribunal has correctly found ~hat the 
portion of account had an important relation in 
the context in which it appeartd and a portisn 
of ~he· account could not we taken or interpreted 
bereft of the context; 

Held, further, that the Income Tax Appel
iate Tribunal correctly held that the rate of per-

. centage fixed afi 17_.5 per cent by the Apptllate 
Assistant Commissioner was high and that 12.5 
per .cent wa~ a reasonable one and as such the 
'J"ribunal c_orrectly gave reduction of 5 per cent 
in this account i.e., in cloth account on the 
rtduced sale of Rs. 4,95,885 which resulted in a 
fmther reduction of Rs. 28,189. . . 

· Commissioner · of lncome-~tax, B1'har, Patna 
v. M fs. Varieties, (1985), I.L.R. 64, Pat., 

BIHAR FINANCE AcT, 1961-[ -section 13(1) and 13(1) 
(b)-provisions of-special rate of tax on certain 

· sales or purchase- whether to be applicable ~o 
mw materials (inputs~only .] . . 

Where in view of the notifi<;ation issued by 
Government of Bihar on 12th April, . 1982 under 
section 13(1) of the Bihar Finance Act, 1961, 
hereinafter called the Act, providing for specia.l 
rate of tax on certain sales or purchase, the writ 
petitioner filed application before Deputy Com- ' 
missiontr, Commercial Ta-xes,· Jamshedpur 

. under section 13(1) (b) of the Act for grant of 
certificate in respect to a large number of. com
modities, but certificate was issued '"ith regard 
to some of the 'item only and was rejected with 
respect ~o the rest; 

PACE 

303 



INDEX 

BmAR FINANACE AcT, 1961-Concld. 
· Held, that the notification dated the 12th 

April 1982, gives the clue to the interpretation · 
of the expression by mentioning · the word 
''inputs" after 'the word "Industrial raw mate
rials. Comidered in that light tht Depcty Com
missioner · is right in holding 'that such items 
which are just to be fitted in finished goods 
manufactured by the writ-petitioners cannot be 
treated as raw materials (inputs). 

Tata En,ginee1·ing and Locomotive Co. Ltd. vs. 
Tile ·S.tate of .Bihar ancl Anr. (1985J LL.B. 64, Pai. 

CENTRA!. Exc!SE RULES, 1944-[ -Rule 8(1)--notifica- · 
tion contained in Annexure "2" issued under
granting exemptions to martufacturer with res
pect 'to excise dut:y-whether ajJplicable to writ
fH~titioner, manufacturing beverage '77', regis· 
tcred mark of 1·esvondent no. 5 under certain 
conditions of /JUt, by ;·esf;ondent· no. 5.] 

~on aloholic beverage known as '77' · was 
admittedly registered trade mark · of Modem 
Bakeries (India) Ltd., respondent no. 5, and it 
allowed the writ petitioner to use the same. In 
order to safeguard its interest and in order to 

·,keep up reputa;tion, and good will of . its trade 
mark respondent no . 5 imposed certain condi
tions. The conditions read as a whole clearly 
establish that the ·writ pet.itioner was not acting 
as an agent of respondent ·no. 5 ·in manufactur
ing and selling the beverag-e. 

He'lci. tha:b . the writ petitioner, being a 
naanufacturer wa.S entitled to the exemption as 
contained in Annexure "2" which was issued 

: under Rule 8(1) of the Central Excise Rules. 
M fs. Steel C£ty Beverages ~rivate ~td., 

]amsh'edfJu?·, v. · Tlze Union of lnd1a and Ors. 
(1985), I.L.R. M', Paf. 
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iv J~DEX 

iHrNDU LAw.-[-Importible estate--1.vlwther can be 
owned and possessed by joint Hindu family
junim· branch of joint Hindu jrtmily-rights 
of.....:..no intention to forgo their ri~ltt of succes
sion by members of junior bmnch-effect
sanacl, whl'the1· to include within its term all" the 
nwinl r:nm~ce holdeTs.] 

A joint impartible estate can be owned and 
po!';sessed by joint Hindu, family and the members 
of the junior branch of the joint Hindh family 
can be said to forgo their rights of succession to 
estate only if an intention on their part to separate 
from tlie family can either be express or imp1ied. 
In the instanf case no such intention either 
express or implied on the part of Gandharbaraj 
Singh Deo, a member of the junior branch of the 
joint Hindu family, is either alltgecl or proved; 

1-J r:ld, that the Sanad cannot in any way be 
construed to be only in favour of Dwijraj singh 
Deo. It would include .within its term all the 
maintenance holders. 

Rarn.esh-dJar Singh Deo and Ors. v. Hemanta 338 
Kumar Singh Deo and Ors. (1985), I.L.R. 64, 
Pat. · 

INCOME TAx Acr: W61-[-sect£ons 139, 144, 256(1) 
and 271(1) and (2)-section 271(1) (a)-provi
siCJns of-penalty, whether to be levied even 
after changina in~erest under sec#on 139-period 
of default, whether ends with the filing of return 
income unde1· section 139(4). or bes't ]udgment 
assessment of income 1tnder section 144-section 
271 (2)-quantijying· of. penalty-assessed tax, 



l.r-.:DEX 

INCOME TAX . ACT, 1961-Contd. 
1vhether to be 'tahen as payable by unregistered 
{mn-wo1·ds "notwithstanding . anything con
tained in any other provisions", effect oj-sec
~ion 256(1)-question of law refe,·red by Income 
Tax Appellate Tribunal to H igh Cour~ for opi
uion-efject-narrowing down the contwversy to 
only one of 'the several contentions-whether can 
be 1·edrajted. 

Per Curium .- The period of default, in 
filing return by the assessee reckoned from the 
due date of filing the return has to be taken to 
have come to an end with the filing of the return 
of the · income, if it is filed before the best judg
ment assessment under section 144 of the Income 
Tax Act, 1961, hereinafter called the Act, and 
·within the period prescribed under section 139( 4) 
of the Act and in a case of no return of income 
filed at all 1vith -the assessment of income as_ pres
cribed under section 144 of the -Act; · 

·' 
· Held, that the penalty in the instant case is 
leviable under section 27(1) of the Act even 

· after charg·ing interest under section 139, period 
of default is not circumscribed by the period of 
assessment year. and it ends either with the filing 
of the return of income in accordance with law 
or with the assessment of income in lieu thereof 
under section 144 of the Act. The provisions as 
made, suffer from no ambiguity and is sufficiently 
workable keeping in view the ceiling on the 
quantum of penalty. 

· H eld, further, in view of the provi~ions, par
ticularly made, of imposition of penalty upon a 
registered firm it is irressistible to concfude in 
terms of the language of section 271(2) of the Act' 

-that; while quantifying the penalty the assessed 

. 
PAGE 
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INCOME TAx Acr, 1961-Contd. * 

tax is not to be taken as one : payable by the 
assessee as a registered firm but as if it is unregis
tered firm. Any other meaning given to 'it shall 
cause serious violence to the non-obstance clause 
and the words notwithstanding anything con
tained in any other provisions of the Act shall 
1o~e its purpose. 

Held, also that in the instant case penalty 
under section 271(1) is leviable upon the asses
sec and the amount of penalty is Rs. 8,680 calcu
lated on the basis of tax on registered firm has 
been validly levied on the assessee for the asses
sment year 1966-67. 

. Per Majority (Nazir Ahmad J, contra).-
·whcre the question of law framed · by the 
Income Tax Appellate Tribunal referred to the 
High Court for opinion under section 256(1) of 
the Act, has got the effect of narrowing down the 
rontroversy to only one of the several conten
tions. -which can be raised, to question the vali
dity of the imposition of penalty under section 
271(1) (a) of the Act; 

Held, that the real issue may escape if other 
· or alternative contentions are not" permitted to 
b·~ raised . In snch a situation on being reframed 
it will not be a new question of law rather it 
!'hall new point of view on the same question 
which h:.~ been decided by· the Tribunal. The 

· real controversy rela~es to the question as to 
whether the assessee is liable to penalty under 
section· 271 of the Act or not. Merely because 

/ some contentions were not raised before 'the Tri
bnml the assessee cannot be denied the opport:u
n.ity to raise suih contentions. 



INDEX 

J,:-.·co.\r;~ T.\x · AcT, 1961-Concld. 

Per Nazir Ahmad J, :-

!Jdd, that even ii a questfon of law is re-
. draft eel by the High Court to the effect whether 

penalty can be imposed under section 271(1) (a) 
of the Act, then it will be a wider question that 
.what. was raised before the Tribunal and such a 

- question cannot be redrafted, as_.such a· question 
'vas not raised before the Tribunal and in such a 
case it cannot be said that it is a different aspect 
of the same question. 

1'-"G£ 

tv! fs . · ]amunadas Mannalal, jhumritelaiya v. 233 
The Commissioner of Income-ta.'C, Bihar (1985) 
J.L.R. 64, Pat. 

l.r'UITATT.ON Acr, 1963.-[ -Article 123 and sectwn 
1 !--suit setting aside ercparte decree-plaintiff 
asserting in plaint of having-knowledge of fraud 
or collurion on 25th March, 1972-suit filed on 
22nd May, 1972-further investigation ,·egard
ing, fraud ·m· collusion, if necessary. 

Whe~e in the plaint for setting aside exparte 
decree dated 30th June, 1970- there was specific 
assertion that plaintiff had knowledge about the 
fraud and collusion on 25th March, 1972 and 
the suit was filed_ on . 22nd May, 1972; 

Held, that on the pleading of the plaintiff 
- itself no further investigation is needed. and as 

such, the suit was barred by limitation under 
Article )23 of the Limitation Act, 1963. · 

Deb Nath Mishra and another v. The State · 
of Bihar and another, (1985), _I.L.R. 64, Pat. . 320 

15 ILR-2 
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Jreiort: S. K. ]hn, Nar.ir .Ahmad and Prabhu Sllank~r Mishra, JJ. 

1984. 

May, 21 

:~1/S . .JAMUNADAS MANNALAL, JHUMRITELAIYA.~ 
... .. . v. 

~rHE COMMISSIONER OF INCOME-TAX. BIHAR. . . 

,- · · i;,"C:o;n~ .'l'ax ic;~ .. l96l (Central Act, no. XLIII of 1961) sections 
1 :>9·, 1# ,' 256 (1) and 271 (I) and (2)-section 27 I · ( 1) (a)-provisiont 
of-r,enafty, whether to be levied even after charging interest undt:t 

. . ,ection 139-period of default. whether ends wjt/r the filing of retu~ 
•)/,· i.n.come. under, section 139 (4-) or b_est judgment assessment of income 
nnder se'ction 144--section 271 (2)-quantifyinl{ of penalty-assessed 
TO.X, uJilether to be taken. a.s payable by unregistered firm-words. 
"nMwithstamling anything· contained in any other provi<Jionl', ·effect 
(If-section 256 (1)-questi01J. of law referred by Income Tax APPellate 
'l'ribun.a/ to High Court . for opinio.n,-:-effect-n'arrowing cfuwn the 
ronirm•crsy to one of the severa.l contentions-whether ~an be redrafted. 

~ · .Por Curium: -The period · of default, in filing · return by' the 
. : ilsses'sce rec·kont>d from the due date, of filing the return has to be. taken 

to have come to nn end With the filing or the return of the income, if 
. i~ .i:; 61ed befo.re the bc,c;t .. jud$!'ment asse~!:ment: unl:kr section ·'144 of 
the . In~ome Tax Act,- 19ql. hereinafter called ·thE\ Act, .and: Within the 

. p·~ripd, preso·iPcd undcf..section. I39 (4).-.of the· Act and in a -case-of no 
. tt;tl)m of- .income'.f~led a,t .all. With t.hc assessment of income as prescribed 
. under section 144 of the Act. . · 

. : ... if eld, th.a.t . th~. pe,~alty : u,1: the . instant. ra~, is, · tevia~te · u~~~r 
' ~o,iqt,i(ll) 2~1: 0.~. qf the .,A.~t .even after. <;haMring interesb under-section 

1119 ·Period of default is not circumscribed by the period of assessment 

ilt.']'antinn Cn,c nos. ll7 and 38 of 1975. Re :Statement of ca.se ·under section 
• 1:~Gfl).•ofrthe. I~:wmc.-T~U< - :·\d, .lflt\1 · b:v the · rn~o~e.TRll' ·Anpelbte· T·ihunal, ' 'R' 

Hench, . Pntnli i:n th~ mat.t.e1· . ~f "~~a•Rmen.t of . ·Tn~.o ....... ~•i: ori 1-f·Jc:. • :r ... munBdD 
· -=)l{annalal, Jl;•)m~itfllliyo. for tbe assessment year 19!\5.66 and 1966.67.· 
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'C'ar and i; ends either with the fi\in~ of . the . l·eturn _of . )n~ome ~~ 
:\ccordance with ln.w or with the assessment of mco~le In dleuf there no 
~ 111tc 1 • section 144 .of the Act. 'fhe provisions as ma e. au er ~~m 
umbjguity nnd iS sufficientl}' worko.ble keeping in VieW' the Ceihng on· 
the quantum of penalty: · 

Hdd, furtber, in View o[ .the provisions, par:icul~rly ~~de. of 
imposition o[ pcnalt~ upon a registered . firm It 1s . rrressrst1ble ~ . 
conclude in term~ ot the languag~ of section 271 . (2) of the Act tha 
" ;hile qua.utiCying the penalty the assessed tax is not ~o _be. taken ~s 
one pavable by the aHsessee as a registered firm but as,tf .•t 1S ~nregis
tercd firm. Any other meaning given to it shall ~use ser~ous VIOle~ce. 

· to the noH·uust<mte ~Iause and the wnrrl~ notWithstandmg anything 
contained in any other provisions of the Act shall . lose its purpose; . 

, H e/d, also , that in the instant case penalty under section 271 (1) 
is leviable upon the nssesaee and the a-mount of penaltY is Rs· 8 ,680 
c:'alcu)at.ed on the basis of tax on registered firm has been va,lidl)' 

. levied on· the assessee tor the assesament year 1966-67. . .. 

Per Majo1·ity (Nazir Ahmad J, 'contro.) 

. ' Where th~ question of law framed by the Income-tax. Apnellate , 
'.l'Jibunal referred to the Hi~h Court for opinion under section 256 (I) 
or the Act, has .gut the effect of narrowing down the controversy to 

: only one of the ~everal contentions which can be raised , ·to. question 
. the validity of the impositiOn of penalty under section 271 (1) (a) of 
. th~ Act: · · · 

· Held, that the real issue may escape if otl1er or alternative 
· contention~ are not 'nermitted to be rai~ed. In such a sitmtion on 
being reframed it will not be a new que~tion of Jaw rather it shalJ new 
·point or Vil'W on the same question which has been decided by the 
'frihunat. The r~a-1 controverc;y relates to the onestion as to whether 
th" a~~e~~ee is lia.ble to penaltv under section 271 of the Art .or not . -

· Merelv ~P.cau~e .~om~ contt>ntions w~re not raised hcfore the Tribunal 
·the asse~e_e i~ not denied the opportunitY to raise such contentions.;, 

.. P~r Nazir ~bmad J,· , , , ., .. 
Heln, tl_1at even if a Question of law ·is redrafted by the HiP.h .. Court 

_t'> t~e _effect whethe1: penalty ca.n be imposed under section 271 (1) (a) 



PATNA SERIES. 235 
. l 

of the Act, then it will be a, wider question than· what W36 f'aisecl 
.be!ore the Tribunal and such a question can not be redrafted, as sUch 
a queation was not raised before the 'l'ribunal and in such a case it 
r:an not be said that it is a. different aspect of the same question. 

GJ.Se laws discussed. -

Sta.te-menll of case undet· section 256 (I)' of the IncoiDt- •rax Act, · 
1961 . . 

'l'he facts of the case material to thi.; report are set out in the 
judg·ment of P. S. Mi-~hra, J. 

C~se in tho First instance was heard by S. K. Jha ~ud A. K. Sinha., 
]J, who referred it to a larger Bench. 

On this reference. 

M / s. Kashi N ath ] ain and Rameshwar Prasad ll for th~ petitioner. 

Mfs. B. P. Rajgarhia, S. K. Sharau and Samrendu -Pratap SingH 
'for the opposite party. -

P. S. MTSHRA, J .-At the instance of the asei'...Scee. Mls. Tamuna
dae Mannalal, a re<zistered firm, at Jhumritelaiva in the. district of 
'Hazariba~h. Income Tax Apnellate Tri"unal 'D' Bench, Patna. bas 
referred to this Court the following--questions o~ laK for opinion:-. ' 

' H(l) 'Whether penalty under ~ection 270)CaJ could be jmpoced 
even after chargin~ interest under section 139 for delaye-d sub'Tlis
sion of return. (2) Whether on the facts aTJd in the circumstances 
of this case the Income Tax Officer bad forfeited· his rie-hts to 
impose penalty under $ection 274(l)(a) 1-y not completinl! the a~sess- · 
ment under Bection 144, (3)Whether on the facts of_ the case a 
-penaltv of Rs. 8.~80 calculated on the basis of tax on unregister
ed firm could be levied in this case when no tax was payable 
by. it_ as a registered firm." · 

' 
2. Assessment years involved are 1965-66 and 1966-67. Tlie-re 

being separate penal~ orders ~or the two years. and separate appeak 
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br tltc assc:;see before the Appellate Assistant Conimissione~ of · 
lilcoine Tax, Ranchi Rang-e, Ranchi. and the Income Tax Appe_llatc 
'fribunat 'B' Bench Patna and two references although by a: · com- . 
moo order have been made by the Tribunal. in this Court also 

· ihe references in question have been registered as· ' two 'l'axatiou 
cases; · ·one for the assessment year 1965·66 and the other for the 
assessment year 1966-67. A Bench· of this Conrt consisting of S. K.. 
Jha ·and A. K. Sinha, JJ heard the matter and on 3lst_March l~SS 
n·oticed that on the question o.s to what should be the penoc;l. 
for ' which there can be said to be · a default for levying penalty 
jJ;>. terms of sectipn 271 (1 ),(a) of' the Income Tax Act. H161, the 
tl\'O Hon'ble Judges of this Court, namely, S. P. Sinha. J {as he 
then was) and · · S. Sarwar Ali, J (were in disagreement in the case . 
of Additional Commissioner of Income Tax, Bihar versus Dongarsida~ 
'Biharilal(l). They, accordingly thought it desirable ·that the matter 
should be heard by a Full .Bench for an authoritative e-xposition of 
Jaw. · · 

~- Admitted facts, ifl.ter alia, are ali follows : -:-

'l'he a:ssessee is a registered firm : As provided undu section 139(1) 
(a) of the Income Tax Act. 1961 (hereinafter referred . to as ·'the 
Act') • it could file its return of. income by the 30th ·June, 1965 
for the assessment year 1965-66 -but it failed to · do so. SimilariT 
for the assessment year 1966-67, its return .of income was due o~ 
30th June- 1966." -It did not, however. file the ·return wilhin time . 

. '!:'he assessee was gWen a notice by the Income •rax Officer con
cerned as provided unde'r' sub-section (2) of section 139 or the 
Act to furtiish a return of its income for the· asBessment . Year 

.:[965-66. · The assessee did not. resnond to thi~ Mtice. The as~es
see submitted a return for · the as~essment year 1965-66 on 17th 
October· 1966 and ·.for the assessment year l!Jfi6-67 on 28th AugUst 
1968 und~r . ~ection I 39(4) of · the ·Act. I>enalty proceedin<:rs were 

. init~ate~ ~or not filing the return ~r in rome by . the due date under · 
sect1_on l39fl) · of · ·the Act and · notice,~ were issued under 
llecttOn 274/271 (l)(a) of ·the Act which were rluJv se~ved :on:· thC. 
assessee; The Income Tax Officr concluded th1lt the asse~see failed 

. to. submit return of its inc6rne for these two years hy the due . 
·. ~· . .. . . 
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date and delayed the filing of retuin witllout reasonable catls'c. 'i-Jo 
~¢co,rdingly imposed a penalty of Rs. 8,310 Leing t'vo " p~f~rfpf . 
t~.e tax assessed as unre0 istered firm for every month · ,of d!!(aq}t 
lor the assessment year 1965-66 and Rs. 8,68fJ being twp ~~ A!nt 
o( the assessed tax as unregistered firm for the assessment year 
l966-67, after deducting the ad•'f1!1ce tax already paid, f~r ~~~i-y 
month. during whic.;h default continued . . ·The asse~see preferred 
appeals before the Appellate AsBistant ConirrtissiC''•er of Income ·;ifa';i,_ 
Ran chi Range,. R~chi and it~ ~ppeaJs ·.having . been diSrri!ssc.1' · ~r 
the Appellate Ass1stant CorrumssJ.Oner. rt appc<~!erl before the Ap- . 
vell.ate 'rribunaJ . The Appellate Tri '1unal . ~Iso found np rn~rit irl 
the . appeal!> as to the question that no liability to pay penalty 
existed but it · found force in the a~ments or the asse,~11ce'i! 
counsel that in determining .the quantum of penaltv payment/f . . o' 
advance taxes should have been considered'. It a~cordinglv ~lirect· 
ed the Income Ta_.'{ .Officer to recompute the penalties ·' :1ftet ' l:fue 
consideration and adjustments of advance taxes pai-:1 for l;qtf i~~ 
years under appeal and both the appeals were partiJ allowed. 'l'h.e 
:'\SSessee'then moved the Tribunal for a refcre'lCt: under seCtioh· 25_~{f>. 
or the Act \ · 

.f. ·The assessee had . paid ~dvance t~es leviable to a regic;fe; c4 
firin for the assessment Years 1965-6fi and }966-67. 
For the yc!lorll 1966-67 it . had paid its tax ' Jiahlitfe~ 
as . _ a registered finn , in full . 1ts contentiOn · · {jn 

- that basis was that since no tax was paya1,Je by it \9r ilie 
assessment year 1966·67 no penalty could be imposed urion . '1t 
for that year and accordingly the pena.ltr or . Rs 8,680 calculated 
as the amount or 2 per cent of the tax as~en:-:ed as · aq '4!lrt
gistered 'finn could · not be levied. Third question under referen!=tr 

· iR. thererore. confined · to the assessmeut :vear _ 1966-67 onf! .. : . · .. 

5. Mr. K . .N. Jain. learned counsel appeariu~S for the as'se~~c, 
at the first instanr.e su'l'lrested that the-question. "whether · ,p~nallf 
uuder section , 271 (l)(a) could be. imposed even after ' ~J)arginj 
lntereBt under seCtion 139 for the delayed submission of return: 
requir~ a reframing so as to include other asrects of Jaw: ·· Ai:cdr;:l 
in!!; to him the wirier and real issue involved in the c~se il!: 
·"Whether on the facts and in · the circumstances of tbe : . '·case.. 
Tlenalty under section 27Hl) is tevia,bJe or not.'' A"' to wllet~ 
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penalty under section 27l(l)(a) could be imposed e\·enafter cbaJ1:·
ing . interest under aection 139 . or not, is only · one of the as· 
.pccts, ,of. the. real question as . to whether on the facts and in lbe 
ci,r~1U:stanres of the case, exercise of power to impose penalty 
llfldcr .s~~tio'n 271 (l)(a) is le.:.al or not. Penaltj can he levied a.ftcr 
interest : ia charg·cd upon the tax paya'le, at the !:est, is a groWld 
like· several other g 'ounds to show that . the imposition of penalty 
up()~ the a,ssessce is invalid. Mr. B. ·P. Rajgarhiu., learned senior . 
standing ·counsel of the Income·tax Department appearing for tbe 
Comp1iasioner of Inro1ne .Tax, Bihar, however. seriously objected to 
the rc[raming of the question on the ground that as su~gested b)' 
Mr: Jain if. the question i~ rerramed it shall not he one arisiag 
out ·or the Tritunal's order. 

: . ·.~:.'.Until the· dccisi&'n of the Supreme .. Court in the case of 
Commissioner of Income Tax, Bombay versus &·india Steam Naviga
tj0f1, Co. 'Ltd. (l); there . was no judg-m~nt of tho Supreme Court as 
to: what precisely' mar be the meaning and impc.rt of the words, :
"any question of law arisin~ out of" the Tribunal's' order. A wide 

. diyerf\'ence of judicial opinion required a revie1v of the . various 
judgments of the High Courts and acc<>rdin~l~· after. doing so, 
Supreme Court said : -

· .: · >·:rt' will be seen b·oni the foregoing review of t'he deci
ions that all the High Court are agreed that section oti 

. teatcs a speCial jurisdiction, that the power of the Tribunal 
ro mak(\ a reference and the ri~5ht of the litigant to require 
it, ;musf ?e .so~tg~t withi'n the_ four corners of section 66(1). 
that t.Jn~ JUnsdJCtiOn ·Or the T-hgh Court to hear ,references i·• 
limitecl· to questions which are properly refeiTed to it under 
seetion 66(1), and tl!a~ such jm_-iSdict.ion is purely advisory an<.l 
extends only to deCJdmg questiOns referred to it . The narrow 

. gt-ou~d over whic~ t!1e Hign Courts differ _is as regards tht~ . 
<JUesttOn whether 1t IS competent to the Tnbunal to refer. ,,~· 
the · High <:ourt to decide, a question of law which was not 
e~t~~r raised before the Tribunal or decided bv· it. '\vhere it 
a.dse,c:, on the facts found by it." .. · 

. . I ~ 

.. ·c, · ;,:l; 'i .k 58!!. 
·.~ ... ' . 

. ~ ~I I I 
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The Suprelile Court. notieed that one 'view was that t.he 
words "any question of law arising out of'' the order of the 
Tribuna) signify that the quesion must have been raised 
bdore the Tribunal and considered by it, and the other view 
WM th::~t. all que~;tions of law arising out of the facts found 
would be questions of ·law arising out of the order of . \.he 

·Tribunal. The Supreme Court summed up as follows :- . 

"(1) When a question is raised before. the Tribunal an" 
is dealt with by it, it is clearly one arising out 

· of its order. 

(2) When a question of law is raised before the Tribu
nal but the Tribunal fails to deal with it, it 
must be deemed to have been dealt with . by .it, 
and is, therefore, one ari~ing out of j.ts order. · 

(3) When a quest ion is not raised before the Tribunal 
but the Tribunal deals with it, that will aW> 
be a question arising out of its order. 

14·) ·when . a question :.>£ law is neither raised before tlle 
Tribunal nor considered by it, it will not be a 
question arising out of its order notwithstanding 
that it may arise on the findings given by it. . 

Stat.ing the position compendiously, it ls only :t. 
question that has been raised before or deCided 
by the Tribunal that could be held to arise out 
of its order.' ' • 

While applying the above said law to the facts of the ca'5t 
hdore them. the Supreme Court furt.her observed:-

"~ow the ·only question on which the · parties were aL 
issue before the income-tax authorities was whether ·the . sum 
of Rs. 9,26,532 was assessable to tax as income r.eceived during 
the year of account 19·15-46. That having been decided against 
the respondents, the Tribunal referred on their application 
under section .66(1 ), the question, whether ~he S).liD of. 
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Jts. 9 ,26,5.32 was properly included in the a.sscssee ·_comp~tny' ~ 
wtal income for the assessment year 1916-4 7,. and that 1-f'~· 
the· very quest.ion ·which was . a~gued and dect~ed by the 1~ ~
Court. Thus it cannot be stud that the· 1 espondeuts h~ . 
taised any new q·t~estion before the. Court. But the ~ppella t 
(IOntencls that 'vlnle before the mcome-tax. authont1es _the 
respondents disputed their liability on .. the ground t~a:t · the 
:amount in question had been recetved m the year p1~ev10us to
the year of account, the content~on urged by _them before the 
court wa..s that even on the footmg that. the mcon:te bad be~~ 
rcc:eived in the year of aecount, the provtso to secttot! 10(2)(~1.?.! 
had no application, and that it. was a new. qu~st10~ . whtc!, . 
they were not entitled to raise. We ·do not a!free . ·wtth thts 
contention. S<'ction 66(1) speaks 9f -a question of law that 
arises out of the ordet· of the Tribunal. Now a; question of 
Jaw mi~ht be simple ·one1 having ·its impact· at one point, oe . 
it may he complex orie, trenching over an at·ea with approaches 
leading to different points therein . .. Si1ch a question might. 

'involve more than otic aspect, requiring to be tackled from 
~ifferent stand points. All tha~ section 66(1) requires is that,i 
the question of law 'vhich is refetTed to the court for decision 
and which was in isf;ue before the Tribunal. Where the 
qi.testion itself was under issi.te, there is no further limitation 
impo::;(•d by the section that the reference should be· limited. 
to those aspects of the que~tion which had been arirued before 
the Tr~bunal. It will he' an overrefinement of the position to· 
hold that., each aspect of a question is itself a · distinct 
auestion for the purpose of se<:tion 66(1) of the Act. That 
was the view taken by this court in Commissioner of I ncomc
ta.x "ersus Og-al~ Glass Works Ltci . and in Zoraste1- and . Co. 
versus Comn:tiss10ner ~f lncome-t;i~, ·: and ,;.,e agree with it. 
As tiH: questton on wh1ch the parttcs were at issu·e, which was 

. refen·ed ~ the cour~ under section .66(1), and decided · by it 
~~d~~- ~ect~o"? 66(5) ~~ whether. the . sum. of Rs. 9,26,532 is

; ha?le to be mclud~d ln the tax~ble li~~me of the respond~nts , 
the ground ~~ whtel:t l.~e respond~nt~ , contested their liability 

:before th~ ~hgh ~outt w~s _one whtc~ was ''1thin· the scope· of 
. the ·questton, a!!P the H1gh Court nghtly enterta.1ned itt~':, ... :: 
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Th~ Supreme Court hns thus clarified that a que!>tion of 
Ia.~· in issue should riot be 'taken to he inhibited by th1 ·. 
grounrl~ or contentions 1vhich are raised before the Tribunal. . 
·If the ~luespon framed by the Tribunal has got· the effect . of-
Jlarrowmg- down lhe controversy to only one of the several 
oontentions ·whkh can be raised to question the validity of t.h~ · 
imposition of penalty under section ·271 (1 )(a) applying the law 
laid down by the Supreme Court it must be held that the 
real issue may"escape if other or alternative contentions are 
not permitted to be raised, As the question referred to us 1tr 

. the inhibited form covers only ·a part of the real· ·controversy, 
it ·is pertirient and reasonable ·to argue thnt· the question 
shonld be reframed, so that the real issue arisin~ 'OUt of the 
order of the Tribunal may be decirled. Some coutentiong lik~ 
on(r to ·which · I ·shall presently advert although arise out of 
the order of the Tribunal were not argued before it. The real 
'-'<>ntroversy relates to the question as to whether the a~se~see 
is liable to penalty nndcr section 271(1) or not. Merely because 
some content.ions \V~re not raised before the Tribunal · t.he 
:;~s~esse~~ can ·not be . rlenied t-be · opport.unit.y t-o ra ist:- sudoi 
eontentions. 

1. Mr. Ra.jgarhiya placed relianc<:; on the judgment in the 
ease of Ku.swnben D. Mahadevia. versus Commission£",- oi 
bu:ome-ta:v, Bombay Cit:v(1) ·as · also on some judgment!; of th~ 
High Courts and · contended that a question of law which ma) 
become'. available from the facts · before the Tribunal cannot · 
be allowed to ,be raised if it was not raised !Jefore · the Tribu
nal and decid~d ·by it. He submitted that a question can be 

. framed by this Court only if the · contention sou~ht to be 
raised is co-cxtensi\'e with the · question of-Jaw· refened to 
this Court by the !riounal or is one which may be saicl t<)_ 

. he included · in . it. · Observations of Hida.yatullah .f . U\ 

~ m~umben's case as also in the other cases decided by .the 
·Supreme Court as to the true scope of .the jurisdiction ·of the 
}figh Court have been notic;:ed by the Supreme Count m the 
-· . , 
---·-~·-

( l} 3,P I. ]' .. Lt. ii.fO. . 
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rn~c of Commissioner of Income Ta~ Vs. Scindia . Steam' Navi
gation Co. Ltd. (sujlra) and as . :n;al~serl . by yenkatara:na . 
Aiyar ]. Who spoke for the . maJonty mcludwg Justtco 
Hidayatullah found nothing in those cases that runs countt'JI" 
t'o t.he conclusions referred to above. It may be an over refi.ne · 
ment of the position to hold that each aspect of a que~tl~R 
ill itself a distinct auestion. In the words of one of the d1st1a-. 
guished Judges of this Comt:- . · · 

· "It i~ an accepted principle of law that where the 9u~tioa 
. · r<'ferred for opinion did not cover . the real controversy m Issue, 

the High Court could reframe the question and decide the reaJ 
controversy. It cannot be gain said· that a controversy may 
involve different approaches for its solution. Where the real 
ror.t.roversy is, whether the pe~alty levied under section 27.1(l)(a) · ' 
w:n }ega 1 and valid, it can be 1·ead . from different angles.'' 
(See J lfilTR 897) · . · 
, .1 am in respectful agreement with tl1ese · observations. In 
the imtant case the real controversy in issue as to whether the 
pe11alty could be levied under section 27l(l)(a) or not has been 
appro~chcd by the Tribunal from a particular angle, whidt . 
appl'O:tch the learned counsel for the assessee says requires no 
consideration by t.his Court. Mr .. Jain has fairly conceded that 
statutory interest realised under section 139(8') has got no 
,b<·aring or effect tipon the powers of the competent authm,ities 
to impo~e penalty under section 271 (1 )(a) . Liability to pay 
penalt~· i~ not controlled by the provisions under section 139(8) . 
The only answer to the question no. }' . refe1Ted to this Court 
by . the Tribunal, there~ore, is that the penalty under 
se<'tJOn 27!(1)(a) would be unposed. ev.en after charging interest 
under ~ectwn 139 for· delayed subm1ss1on of return. But the real 
'i~~ue ~an still b.e approached _fron~ another angle. In such . =-. 
sttnatwn OJ?- bemg reframed It Wll~ not be _a new question' oF . 
law rather l'f. shall be a new pomt of view on the same 
·question which has been decided by the Tribunal. Both 
'Mr. J_ain and Mr. R~jgarhiya addressed··us at length on the 

· . . <Jllt"StJOn as reframed 1.e. whether on the facts and in the circu~ -
. - - -·.---- ·--- ---·-4 

(.1 I <!fi 1,1'. ": ~140. , 
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t.rtnces of the case, penalty under 8ection 271(1)(a) is leviable 
. or not According to Mr . .Jain section 27I (I )(a) speaks of the 
default in furnishing the return of total ·. income under sub
section (I) of section I39 or by notice given under sub-section (2) 
of section 139 and the failure to furnish · it within the time · 

. allowed and. in the manner required by sub-section (l) of 
· section 139 or by such notice, as , the case may be. Under 
. set'tion 1.39( I) every person, if his total . income or the total 
.iflc·ome of any other person in respect of which he is assessable 
under the Act exceeded the maximum amount which is not 
chargeable to income·tax during the previous year is obliged to 

· fmnish a return· of his income or the income of such other 
person during the previous year in acco~dance with law before 
the expiry of four months from the end of the previous year 
o-.- ·where there· is more than one previous year from the end nf 
tit•.! predous year which expired last before the commen.cement 
of the assessment ye::tr, or before the' 30th June of the asseS\· 
meat year, whichever is latter, if the person concerned is one 

·whose total income indudes any income from business or 
.pH•fesgion, .and in the case of every other person by the 30th. 
day of .June of the assessment year. If no return is filed on 
or before the due date there is a default. Except in accordance 
with the proviso of section 139(1) in no other case the rctutn 
of income required to be filed under section 139( 1) can be 
filed after the due date. A return filed under section 139(2) or · 
under section 139(4) cannot be said to be a return filed under 
secticm 139(1). Thus even if a return is filed under section 139(4) 
the default. in filin!S the return under section 139(1) is not 
removed. In fact the beginning and the end of the defaqlf in 
the filin~ of the return under section 139(1) coincide. Either. 
the· return under section 139(1) is filed or not filed at ali. 
Th~t.hein~ the position, accord;n~ to Mr. Jain .. it is. not 
possible to 'quantify the amount of penalty on the basis of the 

:amount of the tax payable by the defaulting assessee for everv 
·month durinq which t.he deF:mlt continuPd. In other worns one~ 
there is a default in filine; ,the return under section 139(1) of 
the Af't there is no continuity at.tached to if and if there is 
any it i~ ad infinitum. In the absence of a terminus orovided 
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. . 
1,1nder. ~ection 271 and/or ;my .other provision of_ the Act imp~· 

· ~ition of penalty is- neither. practicable nor .possible. . M~._. R.ai
gnrhiyt~ o.u tl1e . other,. haud contended .that.. the , quahfymg 
. e~prc;ssion, return, of to~l: ,income,. of · tJ:e . assessment y~ar 
· ~·on.cerned must be deemed to be · sattsfied etther by: the · fih.ng 
-of the return under. section. J 39( 4) of !the Act or if no·. return · 
is filed at. all . with the conclusion of the assessment proce~ding 
~~cause t.hl! penalty is leviable upon the assessed 'taX in addition 
to the amount of the ta>(.· payable. After detail arguments from 
both t.he sides were heard, Mr. Jain, however,: . indicated .. that, 
he wa" not .pressi•~g his . contention.. In view. of this, sta.pd ·-?f 
~b·, Jain, perhaps,_ we a'i~ ·not required to probejnt<;> 'it, but 
to leave this ,controversy.. at that will·. mean to-:Jeaye· this· Court~s 
<;ontroversial, view in .the judgment ·of. S. P_, Sinha, J..,....":_rhr. 
ddault cannot be carried over beyond .the assessment year: 
Like ltn assessment of income to income-tax, which must· rema-in 
couhned to an assessmeD!t year., . .the. as·se.ssment of penalty. must, 
a.lso remain confined. tO' an a.sSessment. year" .as. it is. The .verv 
purpose .for which we constituted the F.ul[ Bench. would stan~l 
ddeatec! if we; do- not predicate into this q~estion. l ' :propose. 

· therefore, to deal b-riefly, but not dismissively, \vith this aspect. 

~ - \ .1 r. .J ;Iin ~tanec( by ' ret~] i uding m tl~e- '""-·dl', se~tl~(l 
· princip~<: o[ wnstx:tict.iou ot tiudn"{ statutes ,. that . ,\;ile'n the 
. 1kovision .. is ambign~t_t.8 o:~· i~ caj)??le o~ . ·tl~o ·. mq!ii~igs·~ ihe 
. CC•·•~t nil t,.,., ber.1e_fi~ral to. tllC Ctt.t ;-~ns . should l~e a9qpt~d an{:i 
• r~fe~Te~l to ;, ~IVtS_IOn _Bt:Il~.h deCI.~!?II of ~he, Qalfutta .Hjgh 
Coqrt H• C_.l.?: _n •. T:' egctabl:e. Fm~.-~~~ts _-!,.td~~I l a~1el, , tl).e..j_i.tq:gc
n.1ent ~~ - the ~uptcme ~o,urt affirnung· th~ saJp __ . C;tlcu,tt<~.,, deci
sr.on . ~n ; d~t3\ ~13 I~R _1~2l}C>.r ,t;hi~ .. _pprpo_,5e. r~ • .Wi,thpti.t ' 

. d~111putmg ,~h~s rule o.f: •nterpretat.w~. of ~tatu,~,M_r ... Ra.jga_rhiy~ . 

. ~-u the ot•:.c:I .ha?cl, dr~": 5mr at,te,ntl_?n. ~o)h<! ,Judgment o,£. tile 
~uprcr.n.~ ;C<;mrt m, ~flJputan:J .Age"!c.zes L.t.d: .. v.s ... CJ. T ,(2) t?. r~:;td 
.1 passage lro~t ;\tf:n . .well on the InterpretatiOn of Statutes . 1 Oi:.h 

. . I . 
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cdilic;n pag.c~ 2t)•J , which js ·quoted with approval in the said. 
c:L~e: ---· 

. . ".' l 'hc tendency of n~odem clccisions upon the whole, is to 
mit,ro~v rn3tet ially the difference between what is called; a strict 

.atid .. ,bcnc.fi,:ial_ construction." Tl)is and ''like mles of . interpre
tati(in of s~ttites hav~ been variously stated. . 

.. No clc:>tib! one ha£ to look merely on what is clearly said in 
:;1 taxing_ statute. There is rio ra<;>m Of any intendment. There 

is no eqtut·/ about a Lax. There is no presumption as to tax. 
Nqtping has to be read in, nothing has to be complied, one cao 
.only look f~•irly {tt the language used. (See .IRC 1921 IRB 64). 
Evc:n w the fundamental rule of construction is the· same for 
all. statut-es. whether fisical or otherwise. To arrive at the real 
n}.~·~··r;(ug it i~' a:Jwars ~ecess~ry 'to get a~ exact. conception of the 

..aiqi;. scopt: ~nd object of t~1e whole Act. [See .Heydon's case 

.(l5H4) 3 Co R~p 7bJ. ;·Au. Geu. vs. Carlton Ban (1899) 2l'B 
15~_j: 'With these caut_ious, I ~hall l)o~· proceed to read the 
'v0t!cls of thr. relev~i11t provisions of t~~ .\ct and to test the 

.... ~()n:ett.•ws~ or o~herwise of •Jie contention of Mr. Jain . 

. : . fi .. ~~ctio;1· I;;~). ii;·- it~ - r.ef~Y.ant. pai~ t~.- as.- . ~~isting i~ the 
.l·dcv:·,nr ;:e4-l1· r'ti )l~- as' foilo\\~s-·: -- · . 

. .. ... .. ! · , 

· ·•_ JJ~I(l) f. ~:.cnP r.e.rscH.l: if. !~is . tptAI_infon!~. or the total 
· inl:oirie of any other person in respect of which 

he -is assessable underthi.s. Act. during the pre
vious, );ea~ . e~ceedecl . the . m<ix,iJnum amount 
"rhich is t1~t chargeable . to income-tax. : shall 
furnish a return. of his jnc,Qm~ Q~ the income of 
such. c;>th~r person du6Qg t~e previous year in the 

:· pres~ribed form and yerifie~ . .i,n.. the - prescribed 
manner and setting forth s.uch other particulars 
as may be prescribed; . · 

- I -· ·- ·--·--.- -. -,- ·------ --,-, -- --- -· ·-------
"'(tj: 11971); .;.o'. I.T.Jl.. 14. 
i2~ (l\)59) !}~> · I.'l.R. HiS. 
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(a) i11 the case Q[ every pcrsori whose tot:tl income, or the·· 
· · total income of any other person in respect of 

which is· assessable under this Act, includes an)' 
income from· business or profession, before the 
expiq• of six months .from the end of the previ
ous yea-r or where there is more than one previous. 
year, from the end. of the previous year which 
expired last before the commencement of the 
assessment year, or before the 30th day of June 
.of the assessment year, whichever is later; · 

( f1 ) in the case of C\'ery .other person, befon:: the BOth day· 
·ofjune of the a.ssessment year : · 

Provided that, an application made in the pres.cribcd 
· manner, the Income-tax Officer may, in his .discre· 

tion. extend the date for furnishing the return; 

,'ti in the case of any person ·whose total income inCludes 
any income from bu~iness or profession previous 

1 
year in respect of which expired qn or before 31st 
day of December of the year' immediately pr~ced-

. ing the assessment year and in the case of any 
person referred to in clause (b), up to a period , 

· not exceeding bevond 30th day of September of 
the assessment year without charging ~y interest; 

(ii) in the case of any person whose total income includea 
any incon;~ from business ;or profession the previ
ous year m respect of whtch expired after 31st 
day of December of the year immediately preced
in~ of t~e as"essment year, after the 3lst.day of 
·December of. the assessment year without charging
any interest; and 

(Ni) up to any period falling beyo~d· the dates mentioned 
. in clauses (') and (i1), in which case,' interest at 
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the rate of six per cent, per annum will be 
payable from the lst day of October or the 1st day 

. of January, as the c<Jse m;<y be, of the assessment 
year to the date of the furnishing of the return; 

(tL) m the case of a registered firm or an unregistei·ed 
firm which has been a-Esessed· under clause (b) o£ . 
section ltl3. on the amount of tax which would 
have been payable if the firm had bee11 asses:;e(l 
as an unregistered firm ; 

(b) iu any ot]J.er case, on the amount of Lax payable on 
the total income, redu.ced by the advance tax.· if 
any, paid or by any tax deducted at source; a:; the 
case may be. 

\ . 
. * ' 

(~) In the case of any person who, in the Income-tax 
Officer's opinion, is assessable under this -Act, 
w'betber on his own total income' or on the' total 
income of any other person during the previous 
year, the 1 ncome-tax Oflicer may, before the end 
of the rele\'ant assessment year, serve a notice 
upon him requiring him to ' fLirnish, within thirty 
days from the date of service of the notice, a 
return of his income or the income of such other 
person during the previous year. in the prescri
bed form -and verified in the prescribed man net 
and setting forth such other particulars as may 
be· pre~cr~bed: · 

Providec-l that on <111 :!pplication m:Jde In the prescribed 
manner the Income-tax Officer mav, in his dis
cretion ; extend the date for f~rnishing .the 
return,· and when the date for furnishing of the 
return, whether fixed originally or on extension, 
falls beyond the 30th day of September or as the 

15 ,ILR-3 
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- case may be, the 31st day of December of ~he 
assessment year, the provisions of sub-sectiOn -
(iii) oE the proviso _to sub-section (l) shall apply: 

• 

.(4-) A11y person who has_ not furnished a return withi~ 
· the time allowed to him under sub-section ( 1) or 

sub-section (2) may before the assessment is made 
furnish the return for any previous year at 
any time before the end of the four · assessment 
years from the end of assessment year- to '"hich 
return relates, and the provisions of sub-<;lause 
(iii) of the proviso to sub-section (l) shall apply 
in e\iery s\tch case. 

• 
• I . 

· (/) No return under sub-section (l) need . be furnished 
by any person for any previous. year if he has 
already fumished a return of income for such 
year in accol'dance with the provisions of sub
secLion (2). 

{~) Notwithstanding anything contained in clause (iii) of 
the proviso to s~b-section _· (I), . the Income-tax 
Officer may · in such cases and under such Circum
stances as may be prescribed, reduce or waive the 
interest payable any person under any proviSlon 
of the section. · 

This section has undergone some amendm~nts 
stands today, in its relevant part . it 
follows.: · 

\ 

and as 
runs as 



VOL. l.XIVj PATNA SERIES, 249 
' 

•· Return of income-( 1) Eveiy person, if his total income 
or the total income of any other person in respect 
of. \rhich he is asses!>able under this Act during 
the previous year exceeded the maximum amount 
which is not chargeable to income-tax, shaH 
furnish a· return of his income or the income of 
such other person . during the previous year in 
the prescribed form and verified in· the prescribed. 
manner and setting forth such other particulars 
as may be prescribed-

(a:, in th~ case of every person whose total income, or the 
total income of any other person in respect of 
which' he is\ assessable under this Aet. includes 
any iticome from business, or profession, before 
the expiry of (four months) 'from the end of the 
previous year or where there is more th<m one 
previous year, from the end of the previous year 
\\'hich expired last ~efore the commenc_ement of 
the assessment year; or before the 30th day of 
June of the assessment year, ·whicheves is later; 

1 (b) in the case of every other person, before ~he 30th dar 
of J unc of the assessment year: 

... . • • 
/ 

''(:!) 1 n the cake of any person who, in the Income-tax. 
Officer's opinion, is assessable under this Act, 
whether on his own total income or on the total 
ittcome of any other per::;on during the · previous 
year, the· Income-tax Officer may, before the end ' 
·of the relevant assessment year, issue a notice to 
him -and serve the same upon him requiring him 
to furnish, within thir~y days from the I date of 
service of the notice, a' return of hiS income or 

· the income of ' such ot.her person . during the 
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previotis year, in the prescribed form and verified 
m 'the prescribed I11Jlllller and sett~ng forth such 
other particulars a·s may be prescnbed: 

[ Prcvided that, _g·n an ai>plication ma~le in the pre?crib~~ 
manner, the Income-tax OOtcer may, m hts 

· discretion, extend the date for ftn:nishing the 
retnnf, CJml, notwithstanding that the date is so 
extended, intere:;t .shall be chargeable in accord

, ance '~'ith the provisions of sub-secti_on (8)], 

. "(2)(a) Any person who has not furnished a return ·within 
. the time allowed to him under sub-sectiOil ( 1) or 

sub-section (2) may before the assessment is made, 
furnish the return for any previous year at any 

'time before the end of the period specified in 
clause (/1) [and the provisions of sub-section · (8) 

. shall apply in eve1y such .case]. 

(i;) The period referred to in dmise (a) shall be~ 

(i) .where the return relates to a previous year 
releYant to any assessment year commeu_cing on 
or before ~he I st day of April, 1967 four year:> 
from the end of such assessment year; · 

·(i1) where the retur~ relates to a previous · year rele· 
vant to the assessment year commencing on the 
1st day of April, 1968, thl'ee years fron"' the end 
of the a:>~essment year; ·. 

. . . - I 

(ih) 'Vhere the l"etu.rn relates to a . previous ye.ar 
relevant to any other assessment year, ~wo years 
from the end of such asse~sment year." · 
~ . . 

''(8)(a'. W~ere the retum u~<Jer sub-section (I) or sub· . 
sectwn (2) or sub-sect1on (4) for an assessment year 

. ' 
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is furni~hed after the specified date, or lS not 
furnished, then (,.;·hcther or not the Income-tax 
Officer has extended the date for furnishing . the 
return under sub-section (I) or sub-section (2), 
the assessee shall be liable to pay simple interest 
at twel \'e per cent per annum, reckoned from the 
day immediately following the specified date to 

· the date of the fi.1rnishing of the return or, where 
no return has been furnished, the da.te of comple
tion of the assessment under section 144, on the 
amount of the tax payable on the total income as 
detetmined on regular assessment, as reduced by 
the advance tax, if any, paid, and any tax deduc
ted at source: 

Provided that· the Income-tax Officer, may, in such cases 
and under such circumstances' as may be prescri
bed, reduce or wai,e the interest pay_able by any 
assessee under this sub-section.'' 

. · In th~ instant · case for ~he year 1965-66 the return of 
income was due by 3rd June 1965 and it was filed on 17th 
October 196fi and for the year 1966 67 the return was due on 
30th Jum~ ] 966 and it was filed on 28th August 1968. Evidently 
th<." .la"' applicable was as exi::ted for the years 1965-66 and 

· l9G6 G7, as quoted above . . 

I 0. l\fr. Jain has submitted that· in a case in which there 
is a default in furnishing the rewrn under sub-secti?n (l) or 
subsection (2) of section 139, for the purposes of mterest the 
termini.1s is ]ndicated in the words, "reckoned from the date 
imnll~diately following the specific~ date to the date of .the 

. furnishing of the return or where no return has been furnished, 
.· the: . date of completion of the assessment under section 144, on 

the. amount, of the tax payable at the total income as determined. 
on reg11la~· assessment, as reduced by the advance tax if any 
paii.l, ancl any t.ax deductecl at .source", in ~ub-section S(a) of 
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section 139. Under the E:-;.pianation at the fo<,:lt" of sub-section 
8(a) of ~cdion 139, 'specified date', in relatioti to a return fQr 
att af:scssmt'nl year has been defined. Thus, according to 
Mr. Jain, both, the elate from \~hich the interest shall be 
reckoned and the date up to which it shall be charged, :rre 
indicated <llld this leaves no ambiguity in so f-ar as the chargmg 
of the intere::.t is concerned . Such words, however, are not 
availah1e it: section 271(1) and or any other provision of the 
Act in re~pec1 of the imposition of penalty. 

\ . 

Section !:.'il ( 1) at the relevant time reads 'as follows:--
-... 

."271(1) If the .Income:tax Officer or the Appellate 
Assistant Commissioner in ·the course of any 
proceeding under this Act, is satisfied .that, any · 
person---: ' 

(a) has without reasonable cause fail~d to furnish 
'the return of total income which he was 
required to furnish .under sub-section . (1) of 
section 139 or by notice given . under sub
secti.on (2) of section 139 or section · 148 or has · 
without rea.sonable cause failed to furnish it 
within the. time allowed and in . . the manner 
requir:ed by sub-section {l) of section 139 or by 
such notice, as the case may be, or 

C:• .. 
he rna) direct t.hat such. person shall pay by . way of 

' · penalty- · · . · 

(1·:· in the. cases referred to in clause (a), in addj_tion 
· to the amount of tax, if any, payable by him, 

- a sum equal to two per cent of the tax for 
eve1y mouth during which default continued, 
but not exceeding in agreement fif~y per cent of 
the tax:" · . 
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~ubseque:ntly clause (i) was substitute~ by the Direct Taxes 
(Anwndment: Act, J~74, with retrospective effect from the 
date of the commencement of the HJ61 Act, the effect being to 
substitute ''assessed Lax" for "tax" and to insert the Explana
tion. J\ft{'l the amendment this provision reads as follows:-

''Failure to furnish retums, comply with notices, 
concealment of income, etc.--( I) r f the Income
tax Officer or the Appellate Assistant Commis
sioner or the Commissioner (Appeals) in the 

r:ourse of any proceedings under this Act, IS 

satisfied that any person- · 
(a~ has without reasonable cause failed to furnish 
· · the return of total income which he was 

required to furnish under sub-section (1) ol 
section 139 or by notice given under sub-section 
:(2) of section 139 or section 148 or has without 
reasonable cause failed to furnish it within the 
time allowed and in the mauner required by 
sub-section (I) of section 139 or by such notice, 
as the case may be, or 

(b) has without reasonable cause failed to comply 
with a notice under sub-section (l) of section 
142. or sub-section (2) of section 143 or fails to 
comply with a direction issued under sub-

. section (2A) of section 142. or 

(c) has concealed" the particulars of his incom"e or . 
furnished inaccurate particulars of such income, 
he may direct that such per.5on. shall pay by way 
'Jf penalty,- · 

(i) in the cases referred to in clause (a),- . 
(a'. in the case of a person refcn-ed to in sub·section 

(4-A) of section 139, where the total income in 
respect of which he is assessable as a represen
tative· assessee does not exceed the maximum 

· amount which is not chargeable to income-tax, 
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a sum not exceeding · one per cent o~ .the 
t.otal income computed under t.his Act without 
gi,·ing elfect to the provisions of secti_qns ll a_nd 
12, for each .. year or part . thereof durwg· · wh•ch 
the default continued; ·. · · . · · 

. . 1 . 
? b) in any other case, in addition t~ . the amotu1t of' 
· the tax, if any, payable by him, a sum equal to 

t.wo per cent., of the· assessed tax for every 
month dur.ing \'•hich the default contin~ted. 

£:\[J!anntion.--lJ1 this clau:;e, "assessed tax" means tax 
as reduced by t.he sum, if any, deducted aji source 
under · Chapter XVll-B or paid in advance 
under Chapter XVII-C. 

. Ac.co1 di11~~ to i\lr. Jain his case \vill be ot1e falling under 
sect.ion ?.7 I ( J )( a)(i)( b). 'A sum equal to 2 per cent of the assessed 

. tax for C}'ery mont.h during which t.he default continued', can 
be dclermine:-cl and quantified only i.f the elate . on whiCh the 
default shail cease is knO\m. Sub-section (4) of section 139, 
lVlr. } 'in has !)llbmit.tccl, is suigeneris. A return · filed ·under 
sectio:t l !)~l(4 1 is not :t return eit.her under section 139(1 ) or 
under section 139(~). Section 271 ( 1 )(a) has referred to section 
139(1~ and (2;, but .has not ·referred to section i39(4). It has also 
not rderr('{\ to the default either _ e;~ding \,•ith the filing of . the · 
return uwl·<'r section 1 ~~9(4) or with the, date of completiori of 
the· :~s~.:::;~rnr~nl under section 144 as· provided under section 
139(8). lt wil: be going beyond the words of a penal provision 
in a taxing st:Jtnte to read a tetminus with the filing of the 
return or the completion of the oest judgment assessm~nt 
under scct!0n 144. 

1 1. The above ·argurrtent is both ingenious and intelligent 
but, as l ~!tali presently demonstrate,has got no merit. Before 
l'v[r . .Jain's argument is ·accepted it shall have to be concluded 
th;~t a ··c:t urn of ·total income for a pa1ticul:1r yeat; of assess
mc.>nt' umler sub-section (1) of section 139 or under sub-section · 
(2) 'of scct.ion 139 is ' diiTe::.i:ut from the 'returu o~ total mcome 
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. \vhich the ;:ssesscc mar file under section 1 39(4). Reference to 
sui1.~>ectioJJ (l) of section 139 or to the notice under sub-section 
(2) 0t s<'ction 139 has uccn m;1de in section 271(1)(a) for Lhe 
01dy pm po.;l' of identifying the default which shall attract the 
penalt( -(hc~e sections. inte1· alia, are referred to for reckoning 

. the elate from '\'hich the default shall be calculated. Inclusion 
or rdc:rcncc.: to these sections makes the beginning of the default 
knov:u. TLe default is caused on account of non-filing . of the 
rctur•r of lOla] income. Once this return is filed under section 
13!:1(4'1 the income t;-~x ofliccr is obliged to take that return into 
COIJ!->iperati.-n for the purposes of assessment. Provision for the 
best:. :u<!gment as!';e~smcnt as engrafted under section I 44 shaJI 

· JtOt l",c.:ittracted in such a case. The default in filing the return · 
·of th~ incon1e comes to ::l.ll end no sooner a return is filed under 

I, sub::';•::' :
4

~:: i:~c:i::~: '::;um of income ;, not filed ot a);, 
.r1ot e\·cn under su b-sectlon (-!)·of section 139, the Income-tax 

. Ol!ker is ~til: !eqtured to make an asscs~mcnt under section 144. 
fJ'Ii·: default or. account of non .. filing of the return of income 
shall :"111lomatically come to an end with the · be_st judgment 
asse~;;menL This process has to be repeated rear after. year. One 
assessru<:.nt \\'Ill be· followed by another a~sessment. Each assess· 
ment year !-hall require filing d a return of income. The 
dcfaa!t ~halt remain .at.t::1d1ed to the return of in~ome of each 
a~3r:>'5.ntenl year. 

\ 

1 o. Will Lhen like a return of income remaining confined. 
to an . assc~sment r ear the default shall also remain circumscri· 
bed ·within 1 ~ months of the relevant assessment year? Accor
d.ing to S. P. Sinha, .J. ·(as be then was), in the case of Addi
tional . Commi~~ioncr o( Income-tax, Bihar versus Dongars{das 
Bih fl ril,d. c~npra) th~ default cannot be carried over beyond the 
12 month~ o~ the releVant asse5sment year_ According to S. 
S::1m:1r t\1 i., J in. that very case, the period · of default for the . 
purpo3q of lc'ying penalt)' cannot be confined to an assess- , 
ment yc:~r .. 
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1., I', · 1 1 with the question posed . above, 
r _,t tole c ea I . ec of the matter. 

I propr_..sc to advert to .yet anot l_el a~p. t .. i. 
1\lr. Jain ha::: emphasised that the nnpo~ttiOn o_f the penalty h s 
liHhd' with th<:. tax payable. If the tax 15 not payab_le by t e 
asscs~cl~ 110 penalty can be _imposed. As I ~ave powted .. ~1.1t 
earlier tht• ;: ~~essee is a regtstered firm . . Admittedly the assessee 
paicl a(h·ance tax · for the assessment year 1965-66 as also assees
mcnt ,·caf 1 9Gfi-G7. For the assessment year l %~-67 the advance 
tax p:;ui ,, a:; enough lo discharge any ta~ liability of the fin?. 
As to ,,·hetl•tr the quantification of lhe penalty for the · s:nd 
assessment year is in accord~nce wifti law or not, I shall ~-epara
tely examine while examining the 3rd question ~eferr~c~ to us . 
Conl1ni•~!~ to the question as to whether lhe 1mpostt10n of 
a penalty (:II a registered finn shall still be permissible, . even 
if there is no Lax liabilily, I find . it diflicult to accept 
1\·lr.' Jaill ·~ contention. In the case of !Omsirap1. Murorilal v. 

· Cr•lft~t!i~o;s;ont r of Income-tax, Central, Cal·cnttn(I.) the questicnrJ···· 
whi.:lddl -to be- dete1mined was whether imposition ··. of a 
pcnait y 011 a registered firm under\ section 28(l )(b) bf the 
lndi.m lnC•)IM Tax Act, 1922, w<ts j_pstified in law. It was urged· . 
in tlut c:t:;c on behalf of the assessee that inasmuch as uncler 
section ~~'~ l )(bj a person Gli,J' be made liable to pay pen~ltv, 
in aclditi(.ll to the amount of income tax and ::;uper tax, if any, 
1>apblc by him in cases falling under clau~es (b) and (c); no 
order for r·:mnent of. penalty can be made against a reuistered . "' finn . bc~ausc under the lncome·tax Act no tax 1s made payable 
by the tll'm . It '~'as a case "\\•here no lax liability had been 

. creat~cl 011 ~· _reg1stered finn ~!though inclividuals constituting 
the fmu we1,c each separat~ly hable to pay the taxes. The Court 
observed ·. 

'·E\·cn when·_constmed by · its own _language· the co~cl~clin·g' 
r,ar;-~grapb of sectJOn 28(1) cannot be sa1d to make it a condition 

. ' ' 

(1) (Hl;i.J) !.:!i I.T.R. Ci72. 
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precedent that a person must be liable to pay some income-tax 
or jt . may he also super-lax if he is to be made liable for a· 
penalty." It was also observed: "It was not really necessary for 
claw:;e (d) of the provi~o to enact specifically that a registered 
firm . would be liable to pay a penalty despite the fact that it 
could not be charged and was not, in fact, charged to income-tax 
or .supe1-tax. The whole argument of Dr. Sen -Gupta was that 

. th~ ~oncluding paragraph of section 28(1) had left a gap ·which · 
had been :.ttempted to be filled up by clause (~/) of the proviso, . 
but. .t!1e ~.tt~·mpt had not been successful. In my view the gap· 
which \tnooubt.edly existed in the concluding paragraph of 
secti1.~11 28(1) was only an absence of a provision regarding the 
qn;;~tum of the penalty that could be levied · from a registered 
firm bccanse the quantum depends upon the amount of income-. 
taxr_payablc. :· 

,.. 
In tl e G!se of Commissiont?r of Jnr.nm.t;-tax, JVJaaws ... ; • .;· 

41WI./U'1' \ ' . .S. V. Angicli Cheltiar(1) the above quoted observa
tion~ of the Calcutta High Court were approved by the Svp- · 
:rerne. ,Comt. aud the Jaw was stated in the following wore!s:-

"1 n our view the ·learned Chief Justice was right so
enunciating the law. Under section 23(5) of the · 
Indian Income-tax Act, before it ·was amended in 
I !.156, in case of a registered finn the tax payable· 
by the firm itself was not required to be deter
mined b.ut the total income of each partner of lhe 
fu·m inch~ding therein the share of its income. 
·profits and gains of the previous year was required 
to be asse:;sed and the sum payable by him on the · 
basis of such assessment was to be d'etermined. 
But this was merely a method of collection of tJX. · 

due from the firm.. . · 

(1) (Hr62) 1·l J.T.l{. 73~. 
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1 he p~nally pro~isions under section 28 would therefore 
· in the event of the default contemplated . by · 

clause (a), (b) or (c) be applicable in the c01~rse of 
assessment of a registered finn. If a regtstcred' 
firin is e:o;posed to liability of. paying penalty, by 

. committing :my of the defaults cont~mplated by 
clause (a), (b) or (c) by virte of sectwn 44, not
withstanding· the dissolutio? . of the firm. the . 
asses~ment" proceedings are hable to be contmucd 
against the registt:rcd firm , as if it has not been 
dissolved." · . . 

It is n<;ticeable that in conclmling the quantum of penalty 
·the: :mwum of the tax payable has to be kept in mind and as · 
pro,·ickrl tinder sub-section (3) clause (d) of section 271 the 

·penalty· imposc:-d mus~ not exceed in the aggregate . twice _the 
ammt nt of 1 h~ tax sought to be evaded. It mus.t be the sum · 
payah;<· at. th~ time of imposition of the pe11alty. · If at that 
time origin;1\ nssessment was there it shall be calculated on that 
hasiR. If on the: other hand it was ·not there and there has been 

.. a rcasse:>!'1ment; it shall vary accordingly. 
\.', In t.he: case of the Commi.~sioner of Income-tax, West 

Bengd v. I' t·gc:tnbles Prod11cts Ltd.(!) interpretation of sectioh 
271(\)(a)(i) [;<tel fallen for co.mideration. In that case for the 
assc~scc's <1s~essment for the assessment year 1960-61, the . rele- , 
v<~nt accout.t. year ending on December 31, 1959, the Income-tax 
Ofhcl'r is~uerl a notice under section 22(2) of the Indian Income 

-Tax Act.. I !)22 on June I, 1960. The same. was served on the as-· 
. sesscc c•11 .}u11c 13, 196.0. The notice required the assessee to sub
mit its rcturnon or befor~ July· I~, 1960. On July 18, 1960, the 
asse:;~~e moveo · for extensiOn of . ttme for suhm it.ting its return 
The Income-tax Officer extended the time. by two months and 
at the same time he infoJ'111ed the assessee that no further time 
·would be allowed. The, assessee failed to furnish its return 
:within the e:xtended time. Thereafter, a notice under section 

:28(~) of_ the 1922 Act was serve_d on the assessee on January 16, 
1961. _~ vet1' next date, Vt7.. January 17, 19~1, the a·ssessee 

(ll (11173) ;·fl J.T.R. 102. 
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fi .lcd ib; return for the assessme'nt year i~ que!>tion. The 
a~·~cssrnen•~ wa~ com pletcd by the Income-tax Othcer on October 
JJ.. I!J6:.! . .'.ic:;mwhile, on AJ)ril I; 1962, the Income-tax Act, 
1 !161, <.amc inio force . .As under the provisions of section 
1~7{~ '(g/ · (,f the Act, the proceeding for the imposition of the. 

penalty hatl to be initiated and completed under the Act, a. 
fre~:1 uot11.c under scct.ion 2i4( I) of the Act was servetl on the 

.. as:;e~:;c.e. l'hc assessee objected to the validity of the notice. · In 
dctrnnin.i11g the penalty due from the. as~es;:; ee.' the Income-tax 
Officer tuok into consideration not the amount demanded under 
sect inn I;,~; of the Act but the amount assessed under section 
J4:lof the Act. In appeal, the Appellate Assistant Commis
sioner confi11ned the· order of the Income-tax . Officer. · On a 
further appeal. the Tribunal came to the conclusion that ' the 
pcu;ljty under section 2il(I)(a)(i) is to be levied on the tax 
a~scs~ul m.itlu.:' ·the amount paid under the provisional assess· 
meut order. On the basis of that finding, · it determined the · 
penalty pa~rable by . the assessee. It was contended on behalf of 
t.hc rcYcmtc before the Supreme Court that on a proper cons··. 
tructton of !Ocdion 27l(l)(a)(i\, it .would be seen that the penalty 

' had lt) be dttermined on the basis of the tax assessed under 
sectiOn l·l:l of the Act. It was submitted that if that is 
not t!Hi true constn.{ction then the effectiveness o{ the section 

. may be· take-n away by the assessee paying the tax due by him 
· a day before· the demand notice is served on him. This con ten· 

ti(•ll found support from the decisiqns of the Lahore 'High 
Court in Vi1· Blum Bansi Lal Vs. Commissiouer of I ncome-tax(l),. 
am\ tt-.c Delhi High Court in Commissione-r of Income-tax Vs. , 
HiMiustan Industrial Corj;oration(2). Assessee's contention on 
the otbcr hand was that the penalty can be only imposed on the 

. amount payable unde1' ·section 156. This view found support 
from a decision of the Mysore High Court in M. ill. A nna-iah 
vs. Commis.~£one1· of Income-tax (B). Submission on behalf 

---------~------------~---~-------------------('1) t1 'I.T .. ll. 616. 
· {·2~ Sl: ·l.I.J),. 657. 

(3) (1970) 7!i I.T.R. 582 (Mys.) . . 
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• • 
. of the assessee 'further was t~at if the interpretation ·piacPd 
by tltc n'YCm.Je on section 271(1) (a)(i) is ac_cepted as correct, 
the result would be that the advance tax: paid or. tax~s deduc

·.ted at the source cannot be taken into considerat10n m deter
mi'ning the penalty payable. The Supreme Court observed : 

' ' 

l'!t;;t l'XJ>l ession can be reasonably understood as refe'r-
other interpretation sought to be placed on 
section 271(1) (a) (i) by the parties ;would lead . 

. to some inconvenient result, but the duty of the 
.· court is to read the section, tmderstand it~ Ian-

. guage and give effect to the same. If the lan
guage is plain, the fact that the consequence of 
giving effect to it may lead to some absurd 
result is not a factor to be taken into account ·. 
in · interpreting a . provision. · It is for tl1e 
legislature to step in and remove the absurdity. 
On the other hand. if two reasonable construc
tions of a taxin~ provision are possible that 
copstruction which favours the assessee mustoe 
adopted . This i!'. a well accepted :nle of cons
truction recognised b'' this Court in several of 
jts decisions. · Hence a 11 that we have to seC' ·is 
what is :the t_rue effect of t.he languag~ 
emploved m sectwn 271(1) (a) m. 'Tf we : find 
that language · to be ambiguous O'~' capable of 
more meanings than one. then we have to adopt 
that inter!lretation which favours the assessr-e, . 
more partiCnlarlv_ so becanse the provision rela-
tes to imposition of penal tv".· · · 

·' ' ' · Th-~ Supreme Court . defermined tlie mean in!!' of th 
· expressions us~d. under sec~ion 271(1) (a) (i) -and held-"Th: 
. worn _aHs~~;~r.rl Is a. t_:-1·m ~ftPn nsed in taxll.t.il)n law. Tt: ;~ 
.· usecl m S( \era! provisiOns m the Act.. Quantificatjon of ·the 
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· t~x: payable is always referred to'in the Act as a tax "asses
-sed". A tax payable i~; not the same thing as tax asse.sse~. 
Tile tax payable is that amount for which a demand notLr:e 1s 
it;sued under section 156. In determining the tax payable, 
the tax already paid has to be deducted. Hence there can be 
no doubt that the expression "the amount of the tax, if any, 
payab!e hy him" referred to in the first part of secti~n 2il (1)' 
(a) (i) refers to the tax payable under a demand not1ce. ·we 
next •vome to the question what is the meaning to be attaclwci 
to words "the tax" found· in the latter part of that provishn. 
It may he noted that the expression used is not "tax" _but 
"the tax" The definitP. article· "the" must have refcre11ce 
to.r.omeching ::aid ea.rli ·~r . I!, can only refer to the tax if any, 
payable by the assesse~ mentioned in the first part of sect ion 
271(1) (a) ( i). 

• . . . 
That .expression can be reasonably und~rstood as refer- . 

ring to the express~on ea1·lier used in the provision, namely, 
-~' the amnunt of the tax, · if any, payable'' by the assessee. · At 
an.' ' rate. the r/:ovi:;jon in question is capabl~ of more than 
one reason.able 'inteq _; J·etation . ·Two High Courts. namely, 
Calcutta a.nd Mvs<.tre . have taken the view that the expression 
"the tax, in sectiCJn 2il(1) (a) (i) refers to "the tax, if any, 
payable" (by. the assessee) mentioned in the earlier part of 
the section. lt ·~S tr:ue. that the Lahore and .Delhi Higfi 
Courts have taken a · rlifrerent view: · But the view taken by 
tb~ Calc.utta and M .' wre Hi~h Courts cannot be said to be 
urt.enab!e v!ew. Bence. par6cu1arly in view of the fact that 
we are interpreting, · not merely a taxing provision but a 
penalty provision a.s WE-11. the interpretation placed by tho 
Calcut.t.a and i\f:•;s(~re Il.igh Courts cannot be rejected.· Fur
ther. as seen f.arlier . the CC•I!sequences of accepting the intn
prebitinn place:~ by the rrvenue may lead to harsh re~ults" _ 

]fi_· There is· no difficuity in recognisin~ as u; when the _ 
·default woul.d arise. Section 271(1) (a) has indicated the 
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t,hn~c simarions, namely (ij non-furnishing of return as. reqmrcc . 
under su b-·section ( 1) of section. l jV, m· _ (~) non-lunns_hmg, of. 
return even after notice under sub-sectwn (2) ?f _sect10n ~39 
or section ~4~ or (~I) non-furni~hing of_ re~um w1th1n the tunc 
allowed by the Income-tax. Ofllcer. S1m1lady . claus~ (b) of 
t.hc said section ·states about the default caused by non-com
pliance with a notice under sub-secti_on (~) o~ section 142 or 
sub-section (2) of section 143 or a dn·ectwn 1s~ned n!lder sub
secl:ion (2A) of section 142 clause (c) of the sa1d sect10n refers 
10 the <WL of concealnieut of the particulars of income or 
furnishing of inaccurate ··particulars of such inrome 
Liability as · to· the penalty for not filing the 
rdmn of income as provided . under s(tb-section (l) 
of :;cction 139 is unconnected with the liability 
rreated ·on aoccunt of not filing the 1·ettm1 of i~come in res-

. ponsc t0 the notice under sub-s~ction · (2) of section .131): 

Default in. not filing the retnrn of income as t•eqnired under 
sub-section (1) of section 139 shall however smvive tmtil ~he 
:·etnrn of income is filed· in response to the notice undet sec
tion 139 (2) or under section 139(4). The return of income is 
the same whether filed under section 139(1) or in response to 
a notice under section 139(2) or under se·ction 139(4). S. P . 
Sinha, J. in A ddl, Commissione1· of Income-tax · Bil1a1· vs. 
Dnnw11·sirfa.~ Bih~rilal .(Supra) has said in this reg'ard: · 

"The l)l'OViRions of this section. in SO f::tt' as it concerns 
the idea of default are clear and unambiguous. 
Whe_never ~n ass~ssee fa~ls either· completely or
partJal1v to furmsh. Without any reasonable 
cau§~, the return of total . income which he was 
reqmred to fi~rnish ·under · sub-section 
( ~) ... or su_b-sect•on (2) of section 131), 

. or under sect10n H8 of the Act within th 
ttme allowed he is in default. ·The . d'ffi lt e 
1 . . . . 1 en y 
lowever, anses 111 so far a.s it concerns ti . i· 

9f· cleTfahult, 'ti.e ... how l~ng . the default ,~~)] P~~~~~- · 
nne. e . s artmg- . pomt . of default is known 

. ' . , . 
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being the day following the date on which he 
should have furnished the return but failed to do 
so. The termination point, however, is no~ 
specified''. , 

Ml·. ;Jain has advanced a similar argument as one consi
dered by S. P. Sinha, J. that for the levy of interest in terms 
of section 139(8) of the Act, it is specifically provided
":from the day immediately following the spee;ified date to 
the date of the furnishing of the return, or where no rP.turn 
has been furnished, the date of completion of the assessment 
under section 144". No difficulty in computing the period of 
dcfanlt. for the purpose of penalty would have arisen had 
£here been similar provisions 'made in this regard. He ball 
submitted on this basis that the provisions contained in fec:
tion 271(1) (a) (i) are unworkable and even if the legislaturl" 
intended to levy penalty for default in filing of return of 
income t!Je intention has failed . Sinha .T: in this context. 
obsen:cd: 

"The plain meaning of the provisions contained in sub-
. clause (~) under section 271(1) (a), as it appears 

to me, is that for the default under section 
271(1) (a), the quantum of penalty shall be 2 per 
cent of the assessed tax for every month of default 
and may go up to 50 per cent of the assessed tax. 
The said provision · only describes the limits. 
within which the quantum of penalty would vary. 
It has no bearing on the question as to how lonc.
could tbt dtfa.ult go. I, therefore, think that t.h~ 
provisions contained in sub-clanse (i) under· sec
tion 271(1) (a) do not provide the answer . to tbll 

· question in issue" ... 
. ! .. 

· AfCer 'savinQ' so Sinha, ·J. prof'f~erled furt.hP.r a~d ~id ~ 
"T' +llo.,.~>fnre, think that the period · o£ riefault for fli9 
1·5 ILR-4 
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'purpo~e · of levyiug penalty iti term:; of secti?n 27(1) (o ) ('i~ is 
~crnumtble". ln absence, therefore, I thmk for levy~g 
venu.lty in terms of section 271(1) (a) of the Act, the penod 
of default starts on the day following t~e due date for com
pliance with the terms of section 139(1) or saction 139(2) of 
tho Act and remains circumscribed within the twelve months 
of the relevant assessment year. Similar would be t~e po:~ .i 
tion where steps have been taken to tax an esc~ped mcome. 
under !-lection 148 of the Act. There also the penod of default 
in tiling the required return of income will remain circums
eribed within twelve months of the year in wbi ch steps for 
a.ssessment of escaped income have l.Jeen taken". · 

17. Is it ~o that the a~swer to the. question ju issuE> is 
not provided in section 271(1) (a)? The re1evant and pregnant 
words a.t•e. "for everv month during which the default cont.i.:. 
nned'' . It is the default· in filing the return of income as 
provirled in the words "failed to furnish the retmn of totit 
in<'nme" . . So long· tJ1e ret11rn of t£~t.:t.l income of a pa1·t.icnlar 
a.s~c~Rment vea.r is not filed t.he · def!1-ult continues. The day 
it iR filed. may be under section 1?9(4-) ,' it' ends I ·If it is not 
filed at all n.nd assessment. is comolet.ed ui1der section 144. the 
df'fault must be assumed to hwe come to an end becanse in 
lieu of the ret.nrn of the tot.~l income the ta"'ing officer, a.t this 
sta.gr is reauired to m~ke the ·assessment of the _ tot.~l ir-JCnme 
or loss to t.he best of his iudgment. herm·e d~>t.r->rmining the 

· S'lm navable hv the asc:P.ssP.e or ref•mrh.hlc to the ~sReSReP. on 
the h!tsi~ of 1mch !l.~:~c:~>c:~rnPnt . Tt is t.h ns ohvious th!tt a 
retnrn of income or thP. ::t~<:P.c:c;rnen't of +hr.> . fl.'!Tif\llTJt. of inrf\11\e 
or lo:;s undPr !!ection UA nf t.hP. ·.Act sh~.11 a]An~> t.~>rm1nq.te t.he 
dE"f'~.•llt. 'T'his conl"111c:TI'\TJ . in mv 0...-;,;,;n . ~s 1n 111) wq;v 
JlO'!!IlnSt, t.hP, lTltPT'P.St. (\f t.hP !lC:C:PC:~<><> . .• • "f'h~>· .,.;,,....-;..,,,, lll'lllt of· 
l:l'P. !illq,nt.mn of nP.wtlh· is nrPc;M'iho(!. 'J"hP. fi~>t<~.•llt. mll." nP. 
frmntl tn ~., . ..rP. r:nnt:in,.,~ .f"., c;PvP"!!!.l vP.il.rs VP.t. · thP. ·nPn<~ftv ' 
cannot ex,.,P.ed the ceilinrT inmnRen unc1er ~h,; 4.~t. But if it 1~ 
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kept confined to the period of twelve mouths of the asnesd· 
ment year, a sum equal tf; 2 per cent of the assesse~ ta:" m~y 
not evrt· touch the ceiling. lin1es;; som"l cbarge 1s. rna.d.e. m 
the l: • Ji f!, t;:t'~~· ,_,f ihc ::cclleu, it is not po',,iblc to circl ~m--;c'J'iht: 
the pet~iod of penalty to twelve months only. The )Jadhy~ 
PJ"adesh High Court considered a case in which rio r·eu:r·.t1, 1"Jf 
iitiJOII1e ' '· aS not filed as l;rovided under section U3~( l L ·. ~p 
return was filed even a.ftkr· a notice under section 1 :~H~2) . u.ut 
WaS filed much later evidentlY under section 1!39(4\. ft . COD
dliC~t'd t.l.1at. default as p:·esct·ibcl.i under sect ion 27fr 1). (a) Ct~U
tinued tii! the date of filing of the return. IncH;!nt~lly & 

Pat.na. m~~~· in .Additional C./. T. vs. Biltar Ter,tillj.;( l) .'\Yail 
cm:&icered by the Madhya Pradesh High Court. 'I he ,P;~. t i~~., 
vww wa::; that once noJ.jC'.~ under section 139(2) of the _.\ct: 1raw 
h :>t>n is;:llf'rl to be the at:<:: :!s;:;ee. there c:mnot be any pcnbl.fs 
und(•r srt·lion 271(1) (a) for f,_tilure to furnish th~ . f(\turo . a:~ 
r\~g:tireJ b) section J~~Cl) . The Gujrat Court. noti ·~ed . lfJn.t 
a.lmnst •'Yery High Co11rt held against it (See 10i9 Ta;'{. ·L R. 
1 OJ). C omenting upu'l the said Patna view the . borrib:{v 

' fht~h (cur! said in/. T . Commissioner! Poon1- V<'-. D . .. , ·. 
Save(2). .. .' . . : ·: 

' "However, in-all the above cate~a of deci:'-i~~~ ·a · 'ai~~·>r
dant notn was struck bv. the pqt.n~ High Cot1rt. 'l'}le ·a rgu~;'nt 
whit·h annp<tlP.d to the P::~,tna Hic:d1 Court .which . have ·b,en 
extracted in the paragranh quoted, above have been · ·f;1lly 

, U(·alt with in the jndgments of the R !'l.iasthan, . Delhi 
.f11ib dP~•lt. w;t.h . in thP inciP"rnent.s of the ·Raiit<;t.han . D.tlbi' 
&nd Andhra Pradesh High Courts . . A 11 the other refinements 

. of thr~ various argume-nt.s and their severa.l fad:> whi~h r: ~u!d 
h~vo be:f'n u~O'P-d on - b0h~.lf·. ,...f.t'h"l ::~.c~~PsseP~ b'l.vP. ,. ·heE>n _ .~ru

:. d1"''~hr rf:.n!'lriP.rP.d bv tl1e>;e Hurh Courts an.d pron.c~rh• <iea.lt 
.with. Non of these ;~.rQ'nment5-.- no1· any of -t.he fa.c~ts. tl.lp~<:<>f 

• 11) / 107;;1 ' 10•~ I T.H. ·J;!; cPat.l. 
- • (:!~ (1'!17:1) -j "-~ fJ.n. 13~3. . 
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)lave been accepted by these High Courts and in Ot<r -.ieJr. 
~bcse High Courts have taken ~he correct view of the statntor~ 
provisivn and the interpretati~n put on the . prov

1
mon P.l!CI 

the view taken by the Pa.tna High Court a:pplyi~g .. he sa.me 
d.oE:s not qualify as a. reasonable and possible mt,n·prm;~tlOB 
whieh would bring into play the principle in V cgeta.ble .Pro
dttct.s Ltd. 's case". 

18. I have given my careful consideration and I have no 
manner of doubt that the defaults envisaged by section 
271(1) (a) are not to be classified as Mr. Jain has been trying· 
to do, by referring to the particular provisions of sections 
139(1), 139(2) or section 148. A penalty for a default under 
st>etion 139(1) can be imposed mren if a return under section 
1.39(2) or under section 139(4) is filed. Similal'ly a default 
ca.used on accow1t of not responding to the notice under sec
i.iou B9f2) or section 148 c<1n attract the penal consequences. 
In my view, the period of default reckoned from the due date 
of filing; the return has to he to.ken to have come to an end 
with tl1e filing of the return of income. if it is filed before thE' 
h~st iude·ment. assessment'. under secf·.ifln 14-4 n.nd within the 
period Pl'escribed nnder section 1~9(4) !>-nd i.n a c~tse of no 
r"t>tmn of income filed a.t all with the asse.ssmPnt of income al'; 
pl'f'~f'f'lhPrl nncier ~pr,f;i!'ln 144. r ri t.tl i~ res nrc!; I u.m iTt res-

. pcctfnl disatzr·eement wit11 the vie·w ta,hen in the case of 
Adrlilinu!l C. T. T. vs. Rihn.r Tcxt?)lc{l) ;1nd the view 't<~ken 
bv S. P: Sinha, 'J., in A.dditionr~l CotnmissioneT of lncom.P 
Tax, BtTw1· vs. Don.((a?·rndas B?Jtm·ilr~.l (SUl)l'a). The view 
t:hat ! have taken must ncc.essarily lead to answering the 1st 
questiOn referred to us a (.!amst tl1e assessee, both in its ori
ginal form as also refr:uned. The PP.IHI.lt.v on the facts ~tnd 
~n the circumsbtnees of the ca.se is lP.viable uncier SPct.j011 
'1'11 rn CVP.ll after ch~l'O'illl! intm•P.st Jlllrler Sf'Ct.ion l::l9. Pel"iod 
of <fefa.nlt is not circumscribed hy the period of assessment 
·--~~ 

,,, (J(J'j;~j 1()0 !.1'.]{. 2!i~. 
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)era and it cud~ either wi~h the filing of the rctu~n of iuo?mc . .i~1 
~rdance with law or with the assessment of mcome m hen 
IJhereof under section 144. The provisions as made, sufleriS 
!rom no ambiguity and is sufficiently workable keeping in view 
tih~ ceiling on_ the quantum of penalty. 

19. Mr. Jain has stated that on the facts l:tnd in the 
circumstances of this cn.se tbP. second qucstjon namely, 'w1Je
ther in the facts and in the circumstances of this case the 
Inrome-tax Officer has forfeited his rights to impose penalty 
tmder section 271(1) (a) by not completing the assessmen~ 
undet· section 144' , cines not m·i~e. Thi~ qncsti~m thP.J'~'·f'ot'l'. 
J:cerl~ no discussion. 

20. There is no manner of doubt that the right to impo~e 
pcnai•T canoo(· he forfcit<"d except in th~ GJ~c in which it i~ 
bs.l"red under ::;orne la.w like a law of limitation. This CJU<?Rtinn 
h11.-s to he answered n?!ai11:';t. t.h assessee. 

21. Mr. 'Jain has. however, pressed t.hc third questiun 
r~ferrcd to us by the Tribunal, namely, whet.het· on the facf~ 
of tht case a penalty of Rs. 8.680 calculated on the basi:,; _of 
t.ltx: on um·e!!istered firm coulrl be levied in this case wht>n no 
fa:t was payable by it a:; registered firm. Tbi::: amount of 
p~nn.lty calculated on the basis of 2 per cent of the 
tax for every month dudng which default continued bas been 
imposed ror the assessment yeat• 1~66-67 . The assessee's c·a;.;c 
in tbi~-; u•l!al'cl is thnt it vaid advance tn.x-cs as regist-ered ftrm 
lllld it.s enti1·e tn,x liability for assessment vear 1966-67 had 
ber:'n fnllv discharged bv t.l,e D:tvment of ~vlvance i~x.es.· In 
t.hf. cnse of r:flm.mls.<~irmeJ' of lncom.e Tav. West Benaal. Yi'- . 

Vuretables P1'oductfl .Ltd. (Snm·a). the Supreme Comt, 1l:1!1 
;;tl'•·earl.'· held tha.t if n'l tn.x is p~vabl!' no penal!.~· cnn hr· 
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·jm1)osed. According to .M.r .. Jain the only mode o~ calc~~~a~
iug tllt! aruoWlt o.t penalty for _tlle ~::;::;essm~nt year l~on~6.7. 
W.Lll be one provided under sectiOn 21 1(1) (t) (b) read 'YlL~ 1he 
Explanation. The clear manua.te of .t)le legt::;la.~ure 1s tha~ 
t_Ut! p,~ll<dty will be as~ equal_ to 2 per cent of t~e asse~~ec~ 
ta.J( for evet·y mouth dunng which the default cont.mued. Ibe 
;iti.ot.:o:;u; L:.'\. J.'..tl' ut:ut ueuncll lll the cxp1anauon to mc<m ~ax 

as reduced by the sum, if any, deducted at source nnrier 
· (~ha.pter XVII -? or paid in advance under Chapter XVTl ~ S: 
The ~,;:;<·~see paid advance taxes as under Chapter XV [ 1.-v 
and thus there was no assessed tax available to the · authority 
concerned upon which he would have determined the quan
tum · of penalty. In this view of the matter imposition of 
penai ty for the assessment year 1966-67 is illegul. :Mr. Jain 
h'as fmtbe1· submitted that assessed tax in the case· of tlH! 
a,-;:;e~see will be the tax payable as registered firm . Advnnce 
taxf'S were to be paid accordingly by the assessee and jt ~o 
paid the tax to satisfy its tax li ability. · ·· .According to 
.ur. Jain sub-section (2) of section 271 opens with the vrot•dc;. 
"when the person liable to penalty is a registered firm"_ Thi~ 
liability to penalty is evidently to be assessed on the assess<•tl 
~ax that i.f: to say, tax ·as reduced by the sum ·pll.id in advance. 
H~ ha;; Hnrported his submissions by a decision of the Ganha.t.i. 
H1gh Court. ·in Commissione-r of Incmn.e~ta:c , A ssam . Nrwu
la:z,J, etc. vs. Ma..t:kam Tea Esta.te(I). It has been held in t.bl• 
':n.d CL't: :1.1•.• / t·hc IJ CJ~-<:bstnntc ·cb_u~e in · section :!71 (2) docs 
Hot overri?e . the pt·ov1swns of scct.10n 2il(l) (-i) and if a. ner
~on c;mm.tttmg a ~efault under clause (a) of ~ect1on 271(1': is 
~ rf\gc~t:red fi.J·m, 1ts case does not fall automatically' llflf\er 
~nh-srctwn .(2) of section 271. SectiOJl 271 (1) (i} does not 

. ~)(plnde rr_gistered firms· but incorporates ·"all· oersous". 0ne 
c!nnr.t r.lop over the relevn.nt clause (i) a.nd imnu to sect:inn 
2rl(2) to stamp the registe1•ed firm witlJ liability in tbl' 
absence. of !lnv clear intendment exnres~ed in t.he sect-ion. 
lta.uhat1 Htgh C_o_urt ha!> followed the Madras High Court ira 

rll ! l!•,Qr) r ~o r:r .n. n,;,;.----------
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A .dditional C. I.T. vs. Murugan Timber Depot(!) and dis
~nted from the view of the Uujrat High Court in C.J .T. n . 
R. Oclthavlcil and Co.(2) . . It has, however, not referred to a. · 
Jlldgn.cll t ot ihe Cakulla Hi::;h Court, .in ~u;nmis5~0nt>i· oj
lncome Tax, West Bengal II I vs. Pnya Gopal Btslwyee(?.). 
After expressing the view as above the Ganhati Court hM. 
said: "The view that we have expressed finds ample support 
from the observation<; of thei1· Lordships in C. I. T. vs. Vege
table Products Ltd. (Supra)" . The Calcutta High C0urt 
considered the question, whether in the case of a registered 
firm which was liable to pena.lty under section 271(1) (a) read 
IYith section 271(2) of the Income-tax A ct, 1961, the prin
ciple of the decision in V eqetnble Products L td. (Supra) is 
not applicable for computing the penalty and answered it in 
the negative. Sabvasachi 't<.{ukherii , .J. sne'lking for the 

' Court noticed t.he view of the Supreme Cnurt thP..t the expre!';-
!linn "t.he amn11nt of t.n:1<. if nnY. Wl."''ll.hle bY h-im" in the cnr

. J~er part of section 271(1) (a} (i) referred to tbe t<J,x pavable 
· 1mder a notice of demand a.nd the wol'ds "the t~x", in the 
, lnttel! i)art. of the provision would onlv refer to "the tax", 

if any, "pavn.ble" bv· the assessee mentioned in the eRrlier 
pnrt of section 271(1) (n) (i) of t.l1e Act :tnd· a retr0!'ner::tiv!.' 
a.mendment subsequent to the decision of the Sum·eme · Cnurt 
in the Act bv tl1e Dh·ect Tn.xes (Amcmdruent) .\nt •. 1974. •1nder 
which exnlamttion was added to sfcl.ion 271 (1.) (i) defining 
ao:;~Pssed tax to me~lll t!tx as rednced hv the sum if n.nv deduc· 
fed in advance. The lel!al friction that is created bv .: sub
Rertion (2) of section 271 was noticetl bv him unon which he 
concluded: "Therefore for the pnrnnse~ of inm0sition of 
p~nnlty, the firm, even if it is registf'red·, ~l.l1d · if it has ·com
mitted a default a:S conte~mhted · nnu~t·· section 271. it Wl)1t1d 
he treated on the s~PnP._ h'1sis Its if it \-V!le; · an · unr<>O'i<>te-red 
firm" . 13efot•e the Calcutta. Court it "\V}'l,S a case in' which a'n 

Ill ''"7"• Jt!l rrrn .. ~·'' · 
12, t ' "7ii) wr. T.'l' .'P.. r,J.<;:. 
(:; i J'l.~J ·, 1~.7 T T.H . 'i'i$. 

--------~-~----
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~e da,t~ when the penalty was imp?sed the£e wo~ld ~t'Y~t 
boon no assessed tax. if it was a registered rm, ut I . 1 

· tered firn1 and for the purpose of determms.;wa.s an unreg1s 
;ion of imposition of penalty it would be t~eated as -a~ unre-
cistered firm a.nd if i~ .was so _treated, fictiOnally the• e wa~ a. 
tax liat:ility. MukherJl, J. sa1cl:-

1
.,,, 
~·· I 1 . d ·~ ' · " In this ca.se, default upon which pena ty was Impose 

:was the delay in submission of the return. · There-
fore, the fact is that payment of the ' assessed ts.x 

· .. on the basis of a registered firm would not exone
rate the assessee from the imposit ion of the penalty 

on the basis that it was an unregistered firm calcu
lating the default for the months for which the 

default had continued". 

A. similar question was considered by the Madhya Prs.
de-sh High Court. Answer given by it in the case of Deltt~ 
P•tblish.ing Co. vs. Additiona.l Comrnissione1· of Income-tdX, 
B~!Ypal(l) is: -"By section 271(2) of the Act a fiction is crea
ted a.nd even if the person liable to penalty is a registered firm 
flhe penalty impossible under section 271 of the Act shall be the 
~ame amount as would be imnosable on that firm if that firm 
were an unregistered firm Thel'efore, in the case of a regis
tered firm the tax assessable bas to be worked out as if it were 
~n unregistered firm a.nd ~n that basis the penalty bas to be 
calculated because the fictwn created has to be carried to its 
](lgica.l extent". 

* • 
· , .. I~ our opinion in cases covered by section 271(2) of the 
~ot;, m order to cal~ulate the penalty, the tax. payable by 
~e s.ss~ssee on the mcome assessed has to be determined on 
the basts that the assessee is an unregistered firm and the 

;penalty has to be calculated on the tax so determined ." 
{1) (l!lkl) 127 I.T.R. 782. 
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.A ~imiliLr. view has been expressed by the BombiLy .Hjgh 
IJourt in Commissioner of Income Ta.x, Poona vs . .M / s. Indi« .. 
A.tttomobilet, Kolhapu1·(2) . In the words as used in the sai~ 
d'Mi;ion : ..:._ 

" Now, on & perusal of sub-section (2) of section 27!. , 
it &ppears to us that where a iegigtcred firm 
becomes liable to penalty, for the purpose of deter · . 
mining the penalt.r imposable, a fiction is intro
duced by the said sub-section that the said regia
tered firm is to be treated as an un 1.·egistered firm . 
If such a fiction is introduced, theee is no reasOt<· 
why it should not be carried to its logica1 concht · 
~ion, which would be tbat . in the computation of 
its total income, t.he assessee firm \\"'Ould be entit
led to a deduction of an amount. eqni\'n.lent to t.h<! · 
annuity deposit which it would have uad to pay 
had it been an unregistered firm . Once the fm" 

is treated. for the purpose of penalty, au unre- · 
gistered firm, there is no reason whv it should be· 
denied such benefits bv waY of deduction as ar~ 
available to :tn unreg:ist.ered firm It i~ true t.h.'l.t, 
heing D. reqistm·ed 'firm. it w:1:; renllv n ~·t. l'equirec{ 

to 1)ay any nnnuitv denosit at all. hut tha.t,. to onr 
mind ~uuld nutkc> l~o differfmr!> a,nd ii would hr 

< nt.itle.d f·o a dedudion in the cn•nT)nt;-~ti0'1 of it.:; 
total income for the· nnrno!'es of d~t.'~!·min:'l.tion ~i 
t.be t.ll.X n!l.vn.hl<> . 0n whicr n!>nn.lh· i~ h,~ed : of fl,e 
fl.mount. of t.h<> ll.nnnitv C!PnM;t. whirh it. wonM 
hfi.VA bP.Pn l'Pf'lllit·~>N fn n:n·. lw.rl it. in f~rt. hp~m· 

!!'he Bombay High Court was really considering the ques
tJa.& &s to whether deduction under section 280-0 of t.he 
~ount of 8-nnuity deposit which tbe assessee might have 

12,• (IOS2) T;.'\ Ln. 152. 
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pa.id. if iL was an umegistered fu·m, w~ether paid. or not, 
.could be permitted to be deducted or ~1ot m computmg the 
penalty imposable on ~he asse~see ~egistered firm) under sec
tion 271(1) ((t) read with sectiOn 211(2) of the Income · Tax 
Act. Punjab B;igh Court in [ (1981) 128 ITR 467] ha:s held: 
"even though a 1·egist0red fi.rm has been granted. certam con
cessions under the provisions of the _Act rega~d1.n~ the . pay
ment of income-tax, yet the legislature · m Its wisdom 
thought that if such a firm misuses t.he concession given to it 
any default and incure t1w imposition of penalty, in that !~ase 
the concession given shall be withdrawn. This has been pre
cisely prov.ided under sub-section (2) of section 271" . In 
'Ja.in bmthers vs. Union of India and othe1's(I), the. Supreme 
Court held that the levy of penalty on a defaulting registered 
firm as if it was unregistered does not · involve d iscl'imina
tion. In the words of the Snpreme Court: -.:"It wn,s, how
ever open to the legisla.tme to say · that once a registered 
fil·m committed a, def::l.ult attractin~ pen~.lty, · it should be 
deemed m· considered to be au umcgistered firm for the pur
pose of its imposition.No question of disci·itnina.tion under 
Article 14 cn.n arise in snch n situn,tion . We fullv ~bare the 
vif'w of t.hr Hi~h Court that there was uothing to prevent tbe 
le!!isht.m•f> f1·nm gjvinP.; tl1e benefit of a reclnced rate to a regis· 
t.ered TI!'m f ot· the nmpose of t~. x hnt lwld the same when it 
rw··l· , ;lff·d .. d"f~nlt :; nrl bcc:Jmt·~ li:1hle · to iTl1DOsi-tion of 
penalf·:v:'. Iu view of th0 provisions narticularlv made f01· 
11~no~It10n of_ pen:1.ltv unon a reQ'istm·ed · firm it. is ll'l"Psistnh]c 
to, :onclude . . m_ terms o:f the h'tn!;t'tHL<.!"C of section 271(2) that 
While qHantifymg- the penalty the assessed tax is not be take11 
~s. one pa.:·able by the assessee as a registe1•ed firm but as if 
l !· IS um·e.Q.'l:>teJ•~d · fi1:m . .Anv ot.he1• mermi11g ltiveu to i t 
~.fHJ ~1 c:wse ~Pl'Jons .. ~wla.nce tn. the nonnhs1·n.nte cln.liSe a~d tbf' 
v;o1 ds n~t·'~-1thst.~nd1n<r ·anv_thmg· contained .i.n other ,pro:ri-.. 
s_;ons of th1::- Act shall losE> 1ts pmpose. · 

\Jl !1P70l ;; r.r.R. 107. -·~ ·~--~------ ·--~ .. ~·----·--
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2~. Com.u~is;;imun· of income 'l'ax Assau•, lvagatand el~ . 
n. JJiaskam J.'~Ja }!;state (~upra) .bas proceeded on the ba:si~ 
that to aLti·act nonoo:;tfLDLe c1ause, the main sub-sectwn 
must be applicable. 'lbe !.iability of the person must be 
determinea and in doing so, one is to look at the preceding 
sub-section (1) . On due scrutiny of section 271(1) (a) as well 
.as clause (i), if a per!':lon is liable and if it hap pen:; to be a 
1·egistered fu·m, sub-section (2) is attracted. The c:mditiom; 
precedent for the applicability of sub-section (2) are the two 
clauses of defaults referred to in section 2il(l) (rt) and (i) 
as sub-section (2) is applicable only to '·person liable to 
penalty" and also that. secti -::m 2'71(1) (r~) (i) does not cxclud'.l 
registered firm but incorporat(:'s n.ll pers(ms. T.Hs \·iew, I 
am afr::>vid, cannot 1Jw· accepted. T,eg~l fictjon 'Thirh i:: c:-P.~t.
tcd by suh-section (?.) of secti,)n 271 if" in rk=·n?'"lrlent'of the 
ta.x liabilitv. Once it is fonnrl thPt ther~> i. :-. d~f::onlt s·, :Js 
to attract tbP pena.1. )Wov!siO'P.<; nnder f'er-f;:)n 2i1(1) f rr_). "' 'h
~ect.ion (2) of section 271 sh~ll ~"'1'(> j,.jto !lh'·. Tf' t h~ }'><>"1.3~
:~:ee is a reqistm·ed firm. leq!l.l fi~tim1 r>re~ tecl h,· i~ "hn.ll !'lot 
permit to give to the assesse:! benefits of its being a l'egif.te
red firm. The assessee mn~t. answer the requirements as if 
it is not a registered firm. Its nssess~d tn':: for i;he nurnnses 
o:f imposition of penaltY sh::.Jl hE' that \•:hicl t shall hr rietcr
mined on the footing· that it. is nat !', 1'CQ"istererl .Pnn . The1·" 

~s - :no abuse of the nonobst~nte r·laEse invoh·ed if it is 'lf>Piieri 
m that mn..m11::>1'. Pm·son h a hlP t.o p pnfl.lt\· is <• ne wh:~ hn;; 
cmmni.t.ted a default :'.S envis!lc·nd 11ndP:· Re-et.i,,n ')71 rn · T1 it 

.. is a registered fu·m it shall be in the same equation with nnre
g_istered firms as a pel'son liab_le to lJenalty . Section 27Ha) 
(2) has to be read u.lOJ1Q'Wlth '2.71 (~) q,nd not ~Pnn-
In my view sectio~ 271 shall operate in the case of a. re~
tel'e? firm at the t1me of quantific~ttion of the penl\ltv under 
s_ect1.on 271(1) (1) (b)_ and ' t:a~ ~etermined to be payable by i~ a.s 
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u unregietered :firm sha.ll be the tax for the computatioN ()£ . 
~penalty. 

23 For the view that I have taken, I am unable te: 
a..~ree ~ith the answer provided by the C01nrnissionm· of 
Income-tare Assam, Nagaland etc. vs. klaskam Tea Estat~ 
'(Supra.) and tho cases taking views similn.r to one taken 1•· 
~"t case. In my opinion the question tmder · t•eference ha.~ 
t.() be answered in the affirmative. The n.monnt of pen"lty 
G&culated on the basis of tax on unregistered firm is valid .. 

24. To conclude I hold that on the facts and in the oir
oum~;tances of the case penalty under section 271(1) is leviabi~
npon the assessee and the amount of peun.lty of Rs. 8 ,680 f · 
c&lc11lated on the basis of ta.x on unregistered firm has 'beP-n 
u.lidl:v levied on the assessee for the asses~rnent year 1961J-67. 
U is thus obvious that all the questions referred to this Comt 
loia\'C to be :uwwered against the assessee. The question as fo· 
whether penn.lty under section 271(1) (a) could be impost>rl 
even nfter chargin~ interest under section 139 for dei~:re1l 
snhmi~~il)n of l'flturn in all its asnects includin~ tbe br'~::t•'' 
quPF:t.j0u ::~.s rr-·h :wwd . whether in the facts anrl ··in the>, cit·
onmstauces of the case, penalt.v w1der section 271(1) is ieTf
ablo or not is answered in the affil'!.nn.tive. The second Quest ion 
Tl'hether on the facts and in the circmnstances of this C11.se. 
t.he Tnrome-ta.x qtnccr ~~-d forfeited hit:: ri!tht to im1ws~· 
pon~Jty under sec~wu 12t1_ (1) (a) b'r not. cmnplet.!n!?~ the a..;~es
liitn_Pnt unrle~· sect1m1 144 1s a.nswet·ec.l in tl1 e ne~ative. 'fl~~ 
~trd o~eHtJOn wheth~r on t.he f~ts of tht> case a penalt'..- of 
-a.~. 8 .1'l _ 0/- cn.lf)t~l:l.f~cl on_ the h il.Sls of tax on unregist.er·ed 
.firm could he lev1ed m tln~ ~'ll.S~ wl1on ·nc t·.., v- - ··1· 
. • • • · •· ' · • " " •a.--. ·w~.!: na:vn.b e 

l-\v tt ac; a. ret:nstel'ecl firm IS answered in t.bc> affit·nutt.ive. KH 
t:Jle que!:o!t.,l)ns 11.re tlms a.nswet·f'd ao·ainst tl1,. 1 • 
r ~ · c .... . ,. ;t!';~essee anr 1R' 

~1-V<" tr 01 1J10 revenue. 

n- <\ f tl · · .1 . 
, ..;.rJ .-•• cnnv o . · lls mn9'nteJl l', nndl."l' tl..A 1 f il T'T' ·r· 
(' d 1 ' . .. ~··· SP!). () · l C r'llO) 
.ou•·t <lll t le Signa ture of thP. Rcgistra.J· sl1all be ~ent . t:~ tl~e 

., 
l . 
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Income-tax Tribunal, Pa.tna Bench, as required under sectioa 
·2~0(1) of the Income-tax Act. The parties shall bear thei-r 
·G"Tf"R costs. 

Nazi1· Akmad, ~1.-I l.ta\·c gone through the order of 
P. S. Mishra Justice and I am to say that question no. 1, Q8 

referred by the Incom-tax. Appellate Tribunal,,.. ~ Bencli, 
Patna, in R. A. nos. 51 and 52 (Pat.) of 1914-15 is as 
follows:-

'rL r r "(1) Whether penalty under section 271(1) (a) could 
be imposed even after charging interest under 
section 139 for delayed submission of return 1" 

, -;f 

I also agree with him that Mr. K. N. Jain, learned 
. Advocate appearing for the assessee, at first suggested thafj 

question no. 1, as mentioned above, requires a re-framing . 
. He wanted a re-framing of the question as follows:-

" "Whether, on the facts and in the circumstances of · 
the case. penalty under section 271(1) (a) l6 
leviable having in ·view the provisions of sectio11. 
139 of the Income-tax Act. 19Gl." 

P. S . Mishra Justice ha,; point.t!d out the contelltio.u· 
:raised by Mr. Jain. His contention was that .:;ect1o:a 
.·.271(1)(a) of the Income-tax Act, 1961 (hereinafter as t~ 
~aid Act), speaks of the default in furnishing return of total 
income under sub-section (1) of section 139 or by notice ~ive:a 
under sub-section (2) of section 139 and the failure to furni!h 
it within the time allowed and in the manner required bY 

· ·suh-section (1) of section 139 or. bv such notice, ns the cMe 
~Jay be. . According to Mr. Jain under section 13~(1) a. 

'-definite period has been fixed for filinq: the r~>turn and if no 
Teturn is filed on or before the dne date there is· a default. &nd 
,so a ~turn :filed under section 139(2) or under eection 139(~) 
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oa.nnot be said to be a return filed under. section .1.39(1) . of 
the said Act and thus even if the return 1s filed under sectiO_n 
139(4), tho default in filing the ret~'rn n~de~ section 139(1)_ 1s 
not removed and so, according to Mr. Jam, m fad the begm
ning and the end of tbe default in filing the retu~·n w1der 
~eet.ion 13!l(l) coincide n.nd either ret~trn under ~e?tton 1.30(1) 
i::; filed or not .filed at all and that bemg the positiOn, accord
ing to Mr. Jain. it is not possible to quantify the amount · of 
pl•nalty on the basis of the amount of the tax payabl~ by the 
defaulting a.ssessee for every month during which the default 
continued. In other words once there is a default in filing 
t.lw return under section 139(1) of the said .L:,\.ct, there is no 
C•"'ntinuity attached to it and if there is any, it'rs ad-infini
tum and that in absence of . teminus provided under section 
271 a.nd/or any other provision of tbe said Act the imposi
tion of penalty is neither practicable nor possible. The· 
cnt.ire argument of Mr. Jain has been quoterl by P. S. Mishn. 
J u.stice in paragraph 7 of his judgment. · 

2 .. The qu~st~on which Mr. ·J~iu · a~tuaily wanted to · rh
hame 1s a question whether, on the facts and in the cir-

. cumst~nce of .the c.ase, the pen~lty ~nder section 271(l)(a) of 
the satd Act. IS levmble havm~ m view tl1e position of section 
1~!} of the said Act, and for t_his purpose Qe wanted that ques
tJun no. 1 referred by the Tr1bnnn.l for decision of this Court. 
be redrafted a.ud so subsequentl,y be suggested M fo11ows:-

"Whetl1e1.; ou tile . facts a1~a in the. ~it'Ctl'nst.~~ces ~f 'tite 
Cfl.se. penalty tmder section 27l(i)(a) is. Ievi
&ble ?" 

. . Such wider q~estion -;~s u~ver ~ai~~d bef~~~· tbe 'T~ib~t-
.·n,al nor 11.. refere~ce on .such .,. wi<.ler question .. w!l.s asked ·for. 
1 1 he qu~tiOn ~hwh Mr. ~ K. N . .• Tain had .oriP-"bi~lly raised. ~M 
. th~:·~;~b::rhtch Wits different from the q~~stion r~fCl'red ·b:r.: 
. .. . .. . · .•· .... , .. -. (', 
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, · 3. It is evjdent fL'Olll the order of the Appellate Tribunal 
. that . the first contention on behalf of the asse~Ree wa.<> that 
ithe Income-tax Officer having charged intere.:.t under section 
1:.39 caiJnot impose penalty unler section 2!1(1)(a) of the ;;aid 

. Act. The Tribunal held that this contentwn was not accept· 
able, because it is the intent,ion of the Leg islature to charge 
i11terest and penalty both ror defaul t of dela.yed return. 
Thus it is evident that no argument was advRncecl on the 
poiut that the Income-tax Officer had no jurisdicti0n to 
impose the penalty as no terminus has been pro;·ided unrler 
ser::t.ion 271 and/ol· the imposition of penalty is neither pt'?.c
ticable nor possible. In mv opmion thi::: cannot he :1 diffe

-rent aspE>C't of the question, because the question now r::~.ised 
goes to the root of the jurisdiction of the Income-tax Otticer 
to · impose a penalty . Challenging the jurisdiction of t he 
Income-tax: Officer is not a different aspE:ct of the ::arne 
question but a different and new question altogether. ~![ore
over, P. S. Misbra J ust.ice has a.! so clearly pointed ,)ut 
toward~ the end of paragraph 7 that ?\fr. Jain indicated that 
"he was not pressing his content ion and thus .Mr. Jain ulti
mately withdrew his claim for re-framing question no. 1 · a.e 
suggested by the Tribunal. This will be another point to 
be considered . whether when the assessee does not ra1se a.n 
"issue, can this Court suo motu raise a question and decide 
the same. · 

I .I I 

; ·4. The. Allahabad · High .Court in the case of Amrit 
Banasp_ati . Co. Ltd. vs. Co·m.missioner of Inmoce-ta:r:. U.P.(f) 
has pomted out that . the Tribunal in the case referred the 
'following question :-

... 
".\'qldh~r ·on the: f<'c~~ <~no in the . ~ir~um~tance~ of the 

. on a. true int.ernret.~t.ion of the · provisions of 
. ' clause (i~) of suh -section (2) of section 10 of the 

. ~ncome-tax:. Act, the ass~$see was entitled to 
tl) ,-,.l U'.R 220. 
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deduction for the expenses of a ca.pital n&f.ure 
included in the cost of repairs .to the premiselil 
of which he wa.s a tenant 1" 

In this decision it was suggested that the questi~n 1•efe1·~ 
. .ted by the Tribunal should have been wheth~r. carrymg out 
t.he thH•' items of works amounted to repmnng the godowu 
and not the question formulated by the Trib~nal. I~ l'fM 
lleld under snch circumstances that the Court m exercise of 
its power of re-drafting a question cann~t substitute ~ qu_es
iion which was not sought to be referred m the apphcatton ... 
made under section 66(1); it cannot answer a question which 
was not mentioned in the application under section 66(1t) 
itself and that the Court has no jurisdiction to amend the 
question referred by the Tribunnl by substituting jn its pla.ce 
a different question. 

5. P. S. Mishra 'Justice has relied on the case of Com
n-.issioner of Income-Tax, Bombay vs. Scindia Stem NaviQa.
-hon Co. Ltd.(2), a decision of the Supreme Court. In this 
decision it wns held that the iurisdictiou of the High Cour~ 
in a reference under section 66 of the Income-tax Act is a 
special one, different from its ordinary 'jurisdiction as a Civil 
Court, and the High Court, hearing a reference under tllat 
section, doeiS not exercise any appellate or revisional or 
supervisory jurisdiction over the Trihunal and that it aets 
purely in an ~dvisory cap~city. on a reference which properlr 
c-omes '?efore 1t n~der sectwn 66(1) aud (2) and that it gives 
the Tnbunal adnce, but ultimately it is for · the Tribunt\ . "
g_ive effect_ to. that advice. It has also been held in this deci
sion that 1t Is. of the essenc~ of such a jurisdiction tho.t 'ihe 
.Court can decide only questions which ·are referred to it o.ntl 
.11ot a.ny other q~estions; the Tribunal · should have had. n:a . 

. occas~on to cons1der _the question ·so that it mav decide w1\e
t.her 1t sh~uld refer 1t for the decision of the Court. It has 

f:l l 4.2 t T.R . !iSfl. 
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· also b'een held in this decision that the power of· tlle Cour£ 
·to issue a direction to the· Tribunal under section 66(2) of the 
Income-tax Acf is in the nature of amandmus ·and it is well 
settled that no mandamus will he issued unless the applicant 
liad made a distinct demand on the apporpriate authorities 
for the very reliefs which he seeks to enforce by mandamus 
and that had been refused: It has also been held thaf the 
.power of the Court to direct a reference under section 66'(2): 
is subiect 'to two limitations-the question musn l5e one which 
the Tribunal was bound to refer under section 66(1} aiid the 
applicant must have required the Tribunal to refer it. It 
has also been pointed out that the form prescribed under rule 
-22-A of the Income-tax Rules for an application under sec
tion 66(1) shows that the applicant must set out the ques
tions which he desires the Tribunal to refer and that, further, 
'those questions must arise out of the order of the Triounal, 
and that under section 66(2) , the Court cannot direct 'the 
Tribunal to refer a question unless it is one which arises out 
of the order of the Tribunal and was specified by the appli
cant in his applicatin under section 66(1 ). At page of 602 vf 

·this decision an obs~rvation has been quoted with approval 
of the .Patna High Court in the case of 1~Iaharaj Kumar 
Ka;,·w l Sin£; lt ,. Commissioner of Income tax to the effect 
that the provisions of section 66(1) and 66(2) do not confer 
upon the High .Cogrt ·a general jurisdiction to correct or to 

· decide a question of law that may possibly arise out of the 
income-tax assessment and that the section, on the con'frary, 
confers a special and limited 'jurjsdiction upon the Higli 
Court: to decide any specmc ques'tion of law which has been 
raised between the assessee ·and the Department before the 
Income~tax Tribunal and upon which question the parties 
are at issue. At page 603 of this decision an observation 
has been quoted witli approval from the · C!;tse of Ch~Linrup 
Sampatram vs. Commissioner _of Income-tax ·that the Indian 
Income-tax Act has not diarged the High' Court with the dutv 
of setting right in all respects all assessments that might 
15 ILR-5 . 



2HO THE INDIAN LAW REPORTS, (VOL. LXIV 

come to its notice, its jurisdictimt is not either ap~)ellate or 
revisional; nor has it a gener~l power ?f supermtendence 
under section 66 and that its sole : d.nty 1s to serve as the · 
appointc:cl machinery. for resolving :my ~onilkt \\'hich may 
arise between an assessee or the Comm1sswner on the one hand 
and the Tribunal on the other regarding some specific ques
tion or questions of law. This clearly 'goes to .sh<:w . that 
unle~s a dispute is raised by the assessee or the· Commissioner, 
the Court cannot re-draft a ·question to decide a matter 
which is no longer in issue between the parties. It has also 
bcc1~ l:eld ;1t paf!;e G05 of this decision while quoting an obser
"ation if Chagla, C. J. that if the Tribunal does not refer a 
'}nestion of law under section 66(1) which .. arises out of the 
oi·der then the only ,jurisdiction of the Courf is to require 
lhe Tribunal to refer the same under section 66(2) and that 
it is true that· the Court has jurisdiction to resettle ques
tions of law so as to bring out the real issue between the paT
ties but it is not open to the Court to raise n8w questions 
which have riot been referred to it bv the Tri" <1a1. · It has 
been observed at · page 610 of this decision · tr 1.t if it is held 
that the Court can allow a new questiqn to be raised on the 
reference, tJ:tat would in effect give the applicant · a · riO'ht 
which is denied to him un9er section 66(1). mid 66(2), ~d 
enlarge the 'jurisdiction of the Court so as to assimilate it 

· ·to that of · an ordinary Civil Court of appeal. . It has also 
been held' in this decision that the correct. view ' to take is that 
the rigJlt of the litigant to a-sk for a reference, the power of 
the Tr_Ibu':a1 to make one, and the jurisdiction of the Conrt 
to dec1d.e It are all .eo-extensive and. therefore .. a question of 
law Which ~he. apphca:nt cannot require the Tribunal to refer 
and one wh1cl:i the Tnbnnal is not competent to refer to the 
Court, cannot be entertained by the Court under· section 66(5). 
It w~s observed ~t page 61~ .that ::ts tbe question on which the 
par~Ies were at Issue,. which ~as referred to the Court under~ 
se~twn 66 (I) and decided by 1t under .section 66 (5) is whether 

. . ' 
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the-sum of Rs.·9,26,532 is liable to be' included in the taxable 
income of the respondent!'>, .the ground on which the respon
dents contested their Jiabilitv before the High Court was one 
which was · within the . scope of the question, and the Hi~h · 
Court rightly entertained it. Thus, from this decision i~ is 
evident that unless a qu~stion is at issue between the partie..<>, 
it cannot be re-drafted by this· Court. When Mr. K. N. Jain 
withdrew his claim for re-drafting the queslion ·, the Court has 
no right to re-draft the question, specially when the effect. of 
re-drafting will be that the assessee claims that the Income
tax Officer had no JUrisdiction to impose a penalty in view of 
th<:> provisions of section 271 (1) (a) read with section 1 !3!) of 
.the Income-tax Act, 1961. This clParly go~s to show that it is 
not a different aspect of the same o;uestion but the two rtnes
tions are independent of each other . 

. 6. In the case of B. B. hanee vs. Comm1.'ssi~n•?r of l ncamP
Tax, Bomba.y City-II(1) it'has been held that though in the 
assessee's application under section 66 (2) of the Income-Tax 
Act one of the ·questions raised related to the earlier lo:::ses 

' asc~rtained in 1946 and the facts relating thereto were narra
ted, 'i.be High Court directed the .Tribunal to refer only thl'\ 
question whether the l'ribunal erred in ' law or misdirected 
itself in rejecting the assessee's claim to set off the all.eged lo;:;ses 
of 1941 of the Hong Kong business against. the income 0f the 
~tssessment year 194i-48. On a reference the High Court held · 
that the question as framed was confined to lo.sses of the vear 
1941 but in deference to counsel'.s argumer{t considered the 
contention that the loss suffered b~, the assessee during t.he 
period of 1941 to 1945,was ascertaiJ1ed onlv in.1946 and that' 
in must be deemed to have been incurred only ·in that ,·ear. 
Under these circumstances the Supreme Court held th"'Ut the 
assessee was not entitled tO raise the question. reiatinCY to asct?t'
tainment of the loss only in 1946. as it was a questio~ · entir~:lv 
different from that propounded for the decision of the Hi(Yh 
Court. n 

{1) GO J.f.H. 41!7. 
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7 In the case ofT. D.'K1tmcir.and B1·others (P) Ltd. vs. 
CoJ11·1;;{,1s·io11e·r of Jncoihe-tax, Calcl~tta Jl) ~he appellant appl~ed 
to the Tribunal for a reference, mter aha, of the questiOn 

.. whether .having regard to the ~ecision of t~e T~ibunal in 
the relevant assessment proceedmg an order 1mp~smg penalty 
under section 28(1)(c) could be made. The Tnbunal refu
sed to state a case and the · appellant applied to ~lie High 
Court under section 66(2) for an order directing the Tribunal 
to state a case, and argued, that even if the facts found by 
the Tribunal be con'ect, section 28(l)(c) was not attracted, 
regard being had to the proper meaning of the word 
... Income" in that section.· In those circumstances their 
lordships of the Supreme Court held that· the question on 
which a reference was sought :was a limited question which 
di'd not arise of the Tribunal's order and that the question 
sought to be raised before the High Court was a new ques
tion and was not an aspect of any question raised before the 
rfribunal and the High Court was right in rejecting the 
application under section 66(2}, and it was also observed 
that it is only ·a question that has been raised befor~ and 
decided by the Tribunal that can be held to arise out of its 
order and that in respect of a question which was not raised 

_or argued before the Tribunal, or decided by it, a reference 
under section 66(2) cannot be asked for. . . 

. . 

, 8. In _th_e case .of Seth Pushalal Mans'inghka (P.) Ltd . 
. vs. Commzsstoner of. Income-tax, · Delhi. Ra"jasthan and 
M adlLya· Pmdesh(2) It was held by their lm;dships of the 
Su_Preme <?ourt at page 168 ~hat when a question of law is 
nei.ther raised. __ before. t~e Tnbunal nor considered by it, will 
not be a question ansmg out of the order of the Tribunal 
~no thr: Higl~ Court will be act!ng beyond its jurisdiction 
m dealing With any such questiOn. 

(1) (;3 J T.!l. 67. 
·(2) 66. 1. T .K I 59. 
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9. It has been held in the case of Commissioner of. 
lncome-ta:c, West Bengal-1I · vs. Smt. ·AnusuyaDevi(l) by 
their lordships . of the Supreme Court at pages 756 and 757 
that it is :well settled that· the High Court may decfme 
tp answer a question of fact or a question of law which bas 
no bearing on the dispute between the parties or though' 
referred by the Tribunal does not arise out of its order. 
[t has been observed at page 757 that the po~er to re-frame 
a question may be exercised to clarify soine obscurity in 
the question referred, or to pinpoint the real issue between 
the _tax-payer and the department or for similar other rea-. 
son; it cannot be exercised for re-opening an enquiry on 
questions of facts or law which is closed by the order of the 
Tribunal. · 

10. Hl has been held in the case of Commissioner of 
'lncome-ta:c, Andhra . Pradesh vs. Krishna and Sons(2) by 
their lordships of the Supreme Court that the 'jurisdiction 
of the Supreme Comt arising in appeal over the judgment 
of the High Court on a reference under the. Income-tax Act 
is also advisory, the Supreme Court can only record its opi
nion on questions which are referred; not on questioJ?s which 
could have oeen, . but have not . been referred. ' 

. 11'. I£ has been held by their lordships of.the Supreme 
.Court at page 196 in the case of Commissioner of lncome
Ta:c U. P. vs. Devi Prasad Vishwanatk Prasad(3) that if 
'Was not open to the High. Court to direct the Tribunal f.o 
state a case on a question which was never raised, before 
or . decided by the Tribunal at the hearing of the appeal. 

· 12. It has been held in the case of Lakshm"iratctn Cotton 
MU,ls Co. Ltd: vs. Commissioner of Income-Tax, U. P.(4) by · 
therr lordships of the Supreme Court that the High 
Court .had no power to call for a statement of the case on 

il) r;"~l ~ 'LTI . 750. 
(2! 70 J .'l'.I( 733. 
(:J) 72 I .'f'.R. 194. 

(•I) 7;) I.'l'.R. 634. 
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questions :~·hich were inc?rpot'ated .nei.~het: in the :L[:plicat~nn 
under sect. IOn 66(1) nor m the applicatiOn nndet. sect10~ 

. ·(}()(2): of the sn.id Act and the power nnder section ~G(4J 
. might be ·exercised to call for a supplementary stat7ment 

only when the court is satisfied that the statement . . ~f. case 
. rcfened under section 66(1) and (2) were not suthc1ent to · 
enable it to detennine the qnestion raised . by that sta~e
ment a.nd that section 66(4) did not confer a power tp ra1se 
any additional question and to call for a statement of ,a cnse 
on· the question not refetred by the Tribunal. ·. : . 

. 1::. In the case of Commiss{oner of Incumc-~ax, Rajas-
than vs. Indm and Co .. (1) it has been pointed out . !lt page 
:707 by the Rajasthan High Court that an argument had been 
addressed that if interest has been charged for any period: 
during which the default . continued the penaJty cannot be 
in;tposed. The question referred by the Tribunal was "whe
th.er the Tribunal rightly held that ~he orders of penalties in . 
question under section 271(1) (a) of the' Income-tax· Act,- 1961' 
were tenable :ln law?". · In those circumstnnces it was · held 
that this aspect · of tre matfer had not ~een referred . to· 
the High Court and so they refused to make · a~1y · pronounce-
ment relating to it. -

· l'i. 111 the case of Comn,2issioncr of Income-tax , Andhm 
Prad('sl~ vs. Kot1·ika Venka-taswamy and Sons(2) the question 
referrect was "'Whether, on the facts and in the circumst<lnccs 
of the case, and on a true appreciation of the materi;1l on 
record,· was the Appellate Tribunal justifiect' in comino- to the 

·con.c]ugion. _that t.he department did not prove the con~ea.lment 
of mco~e 1n respect _of t~e following additions, viz., inflat1o:l 
of purposcs-:-transactwn 111 the name of K. Venkatascsshaiull 

· Chetty, R.c;. 21,500, (2) speculation losses in the names of seven · 
persons, Rs. 2.6,789/-?". It was contended before their lordships 
of the Supreme Court that t~e question which was submitted 
-:----··-"-···~--~·· ---·------ -{1) 7,1 l T.R. 'iO:!. 

(:!) . 'i[i 1.'1'.1\. ,HJ(). . 
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by the Tribunal for referen~e to the High Court was itself wide 
rhollgh to include the question about the jurisdiction of the 
Tribunal to reach ·a cone:lusion different from th:tt which ifl 
had rc;1ched in the . ass~:sment proceeding. The Supreme Court/ 
held that the form .of the question submitted clearly shm\•s thae 

... wha.t the Tribunal was asked to do was to submit a e;a.c;e to the 
.High Court on the question whether the TribunaJ .was justified 
in coming to the conclusion on the f:te;ts and in the drc:mns
ti1nces of the case that , no concealment was proved by ttr(. 
dep;lr~ment and that que~tion cannot _ include an enquiry 
wlwthcr the Tribunal had jurisdiction to reach a question 

·difFerent from the conclusion it had reached in the proceeding 
:for asse5sment. · . . 

; .'i. In the case of Kanwni Properties Ltd. VS . Commis
sion:r. of !ncomc-t(IX, West . Bengal (I) the question referred 
was ·"\"''hether, on the facts and in the circumstances of the 
case, the· Tribunal was justified in holding that the services 

· rendered to the tenants by supplying electrical energy, hot ani.l 
cold water and maintenance of lifts and ot.her amunities, cons
tituted :t· business activity of the assessee and as such the 
income arising therefrom was assessable under section I 0 of 
the Inmme-t.ax Act, 1922." It was held by the Supreme Court 
that in 1bsence of a question whether tbe findings were vitiated· 
for any re!lson being before the High Court, the High Court 
has no juric::diction to go behind or questiol! the statement oe 
facts m;tde by the Tribunal. _ · 

lti . Iu · the case ofAgha Abdul ]abbai Khan vs. Commis~ 
· sione:· of Tnconie-tax, lvi. P. (2) the question refened by the 
. Tribunal was "Whether the income from the propert9 trans
fen-red to t.hf' asses.~ee's wife for a co·nsideratiori of Rupees one 
lakh c-oulQ. be. :assessed in his hands under section 16(3) of the 
Indian .ll)com-tax Act, 1922?.~.' . The High Court; instead o6 
answering the ·quest.ion. for mulated two other questions viz.. 

~ ' .. ' ' wh!>the·r there cou~cl be tn law an .oral transfer of the property __ ....._..,....._ ... ._..,._ ... ._ ... ~ --· -... ·--~---~--------

·( 1) P2 1.l'.l\ . .'i·l7 . 
(2) B2 l.T.R. 672. 
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in lieu of Rupees one lakh due as d.ower ·debt ~nd if so 'Yhether· 
the income from the property was hable to be_ Included m the· 
assessable income of the assessee under sectiOn 16(3). In these
circumstances the Supreme Court held that the High Court had 
no jurisdic-tion to ra.ise new questions of .law: the questi<;ms 
raised by it did not flow from the questiOn refetTed by the 
,Trihuna.l and that if the High Court thought that · the 
question reft>rred to it did not bring out the real point in 
issue, it was open to it:to call for a fresh statement of a case 
and dire(·t the Tribunal to submit for its <;>pinion the real 
question ~rising for decision and that the High Court was not 
entitled 'to •leal with the reference as if it was dealing with an 
appeal before it. . \ 
17. In the . GIS(' of Commissioner of Income-tax, Bihar and 
01·issa vs. S. P. ]ain(1) their lordships of the Snpreme Court at 
page 395 have pointed out that the . answer to question no. l 
had not beeP. pressed and hence no. answer to it was given. 

HL In the case of. MadTas Machine Tools Manu.jac~urer. 
Ltd. vs. Cnr,zmissione?' of Income-tax, Madf<zs(2) it has · been 
pointed out at page 125 that the assessee at whose instance the 
reference on the 3rd question has 'been made does not want · 
to prosc.r.ute the same and so it is unnecessary to consider tha~ 
qucst.ion and express any opinion thereon and that when the 
party .who has caused· a reference does not want · to press the 
same, the Court should refrain from answering the said question·. 

19. It ha::; been held in the case of ]agan Nath Pym·e Lal vs. 
Co:•;.?nisS1011~:,· of Income-tax, Patzala (3) by the Punjab and' 
H~ryana Ht~h Court ~hat where a question of law is neither 
raised before nor constder~d by the Tribunal it will not be a 
questio~~ a1:ising <;mt of it~ order notwithsta-nding that it arise~ 
?n the nndmgs g1ven by It: In the case before their lordships. 
It was held that the questwn whether registration could be: 

1 

(I) 87 IITI. 370. 
(2) 98 I .J:.R. 119. 
(3) !l2 J,!'.R 20(. 
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refused to a partnership business on the ground that the appli~ 
cation for registration had not been signed by one of the 
partners was neither raised before nor considered by the 
Tribunal and the High Court could not go into the question 
on a reference. -

20 It has been held in the case of Additional Commissioner 
of fnco"'Y!e-Tax, Bilwr vs. Dongarsidas Biharilal (supra) tha£ 
it is an accepted principle of law that where the question 
referred for its opinion does not cover real controversy in issue, 
the High Court can re-frame the question and decide the real 
controversy_ Similar viC'\\' has been taken in the case of. -
Commissione1· of Income-Tax, Hyderabad vs. G. M . Chama
basajJpa(l). 

' 21. From the aforesaid decisions it is evident that when· 
Mr K . N. Jain did not press the question which he argued anclc 
when he specifically mentioned that he did not want re-framing 
of que~tion no. 1 referred by the Tribunal and that the question. 
referred bv the Tribunal may be answered, then it cannot be 
said that there is any controve-rsy between the assessee and 
department in connection wi.th the matter for which a re-draft
'ing of question no. I was suggested. Moreover, before the 
Tribun_al the only dispute was that: no penalty can l;>e imposed. 
when mt.erest has been charged. Before the High · Courti 

Mr. K N. Ja.in for the assessee tried to raise a question that. · 
the Income-tax Officer had no jurisdiction to impose the penalty 
in view of t.he _provisions of section 271(1)(a) read with 
section 1 39(1) which was in effect a different and new question
Evea if a question il:> redrafted to the effect whether - penalty 
can be 'imposed under section 271 (l)(a), then it will be a ·wider 
quest-ion th;tn what was raised before the Tribunal and such a· 
question cannot be redrafted as such a question was not raised 
before the Tribunal and in such a case it cannot be said that
it is a different: aspect of the same question. 

(1) :J5 U'.H. 261. 
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. . . . 

22. The other point which needs clarification ·is that tl~e 
defanlt under sedion 27l(l)(a) is complete when the retm11 IS 

not. flied on the clue date and so the ln.w on · the date the 
, reLtirn is due will be apjll icable and not the prese1it law. 

2:L It has been held in the case of Cmnmiss-ione1· of Gift
'i'cr:J) vs. C. :Hu tl111huma.raswamy Mudnlinr(I) .by the Ivfadra.s 
l·ligb Cnurt that where the infringement is said to be the · 
f:-tilure to fnrnish the return in time, the offence ·is · comple~ 
when the retnrn is not filed on the due .date and in such case3 
the oftence 1-:::tving taken place on the date fixed for funtishint{ 
the tcturn, the lm'r as ·on that date has to govern the levy ('I.E 
penalty. · . . 

2-! . It has been held in the case of Smt. Indu Bant.a vs. 
' Commis'1ionf>r of W enlth-Ta.v No1·th Eastern Re~io1t(2) by the 

Gauhati High Court that the quantum· of penalty' must · be 
determined on t_he basis of the law prevailing on the day when 
·the default was committed and that failure to file returns in 
time is not a cbn tinuing offence and infrin~ement of, law is 
eompletc on the date when the assessee fails to file a return 
under section 14(1) of the Wealth-tax Act, 1957; and the ' 
qun.ntnm of penalty for default must be determined with 

· relation to the law prevailin~ on the day when the default was 
committed and the law= applicable on that date in regard to 
the penalty will be applicable and not the law amended from. 

.time to time. · · 
. . 

25 . It. has been · heh:l in the case . of Commissimie1· of 
W(:alth·TI!x , A~ritsar-l vs. !vi. R. :\-Taho fan(3) by 'the . Punjab. 
and Haryana H1~h Comt that the late filino- of · return as 
contemplated-by _section 18(l)(i) of the vVealth~ta.'\. Act, 1957. 
is not a recurrin~ o~ence and the offence is· complete on the date 
when tlle return is not nled as prescribed by law and the offence. 
:is committecl when the n~turn is not filed on the due date and 

(1) !t'lT·r-ri~r.4cC~ .. · .. ·--····~--·;-- ··-··-·"- . 
f:?) J2::i J.T.R. 436. 

Y:l) 121i J.'l' .R. 706. 



VO(. !.XIV] PAT:\A SERIES. 289 
t!1e pcn;:dty is to be computed in aceordaJ?ce with the provi· 
swns of law as it prevailed at the time of the commission of 
the oflence. ' 

26. It l1;1s 0ecn held in 'the c:ase of CummisRionr:r 1Jf 
Hlt'alth -Ta:c, Luc!mow vs. Rnm Nflrrtin Agrawnl(l) by the 
Albltab::d Hi~h Court that the la\': operative on the (l~te 
wheu tht:> infrin~ement take;; place is the law applir;:th!e unle~--~ 
it is made applicable ex jJOst facto .and that the default in 
ca!;)e:> of non-filing of rctums takes place ;Jftcr the expiry of 
time or nolir:e. 

27. It has been held in the ci1.;,e of Commissioner of 
W {nlth-Tar, Luclmow v. Chunn-i Lal .Ammd(2) by tlH~ 
Allahabad High Cmirt that for the assessment year l9o8-o9,· 
the ·wealth tax return was due on or before 30th June, I 968, 
_and, therefore, for the purpose of levy of penalty for dday in 
submission of the return, the law as it stood on that date 
would be applicable and ~ot the la.w as on the date of the 
beginning of the assessment year, namely; April 1. · I 968. or 
the elate on which the return was actually filed 

' 28. It has been held in the case of Additional Commiti· 
sinner of Wealth-Tax, M .P. vs. Smt. Manjuladevi l\'[uchhal(:0) 
b;' the ~VIadhya Pradesh High Court that the assessee t;Ommitted 
dc>fault in filin~ of the returns on the dates fixed for filin~ the 
returns, i .e., 30th June, 1961 , 30th June, 1962 and 3uth June, 
1963, and the law for the purpose of penalty that would be 
aopliciable would be the law in force on those dates and not 
tl~e Jaw whirh had oeen brought into force on April l: 1969. 

· 29. The aforesaid views expressed by the different Hi~h 
€ourts' have been finally set at rest by their lordships of the: 
Supreme Court in the case of _ Com'!l-issione~· ·of Wealth-ta,r", 
Amrit.<:n-r vs. S·11-1·esh Seth(4) where thetr lorclslups of the Supreme 

' -
(l l ~Oti T. '1' R. 8G5. 

(~l· llli I.T.R. 355 . 

. F3) 110 I.T.R\43 . . ~ 
(-1) 120 J.T.R. 'fr2S. 
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Court have held that where the default complained of is one 
falling under section 18(1)(a) of the Wealth-tax Act, 1957 
(e.g., failure to file the retum of wealth before the due date 
without reasonable cause), penalty has to be computed in 
aecorclance with the law in force on the last day on which the 
return in question had to be filed and neither the · amendmen~ 
made in 1961 nor the one made in 1969 to clause ( i) of )section 
18( I) has retrospective effect. It has also been held that non
performance of any of the acts · mentioned in section ·18(1)(1L) 
gives rise to a single default and to a. single penalty, the 
measure of which, however, is · geared up to the time la:g 
bel\veen the last day on which the return has to be filed and 
the date on which it is filed; and that the . default, if any, 
committed, is .committed on the last date allowed to file the 
return and the default cannot be oo.e committed every montli 
thereafter and that the words "for every month during whir.h 
the default rontinued" indicate only the multiplied .to b~ 
adopted in determining the quantum of penalty and do not 
have the effect of making the default in question a continuingi 
one, ncr do they make the amended provisions modifying the 
pe:nalt.y applicable to earlier defaults in the absence of necessary 
provisions in the amending Acts. It has also been' held in tlu~ 
decision that the distinctive nature of a continuing wrong 'i's · 
that the law that is violated makes the wTongdoer continuously 
liable for the penalty and a wrong or default which is complete 
bu£ whose t>ffec£ may continue to be felt even after its 
completion is ,· however, not a continuing wrong or default . 

. ~~ - P. S. M~shra Justice has already quoted the ~elevanf 
pr ov1~10n.s of sectwns 139 and 271 of the said Act as they were 
m .force m the assessment year 1965-66 and 1966-67 which are 
asses~ment years involved in -the present cases and hen(!c 
repetition is not necessary. . 

31. As regards que~tion no. 1, as referred by the Tribuna.1, 
tl?e ]e~med Advocat:e for t!1e assessee Mr. · K. N . Jain did nof 
pre~s 1t. The questwn wh1ch has been referred is to the effect 
'.vhether the penal~)' u~der sectio~ 27l(l)(a). ?f the Income-Tax 
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Act, 1961, could be imposed even after charging interest under 
sectio:1 139 for the delayed submission of return. In this 
connection it has been held in the case of E.J!flress Newspape1·s· 
(P) Ltd . vs. Income-Tax Officer, Administration and Collection, 

' Centml Ci1·rle-XI, Madras, & anotlter(l) by the Madras High 
Court that when the Statute provides a time-limit for filing a 
return, it can also provide a penalty for non-submission of the 
return in "time and in addition the Statute can also provide as 
a compensatory measure that interest should also be paid l)n 
the nmount of tax for the period of delay and, therefore, tht> 
provision for payment of penalty as well as interest for th~ 
df'layed submission of return cannot be said to offend any 
constitutional provision. • , 

32. It has been he!d in the case -of T. Venkatakrishnaiall, 
and Co. vs. Commissioner of lnco'f'!!e-Tax. A.P.(2) by the 
'Andhra Prade~h High Court that the lncome-T:1x Officer ·was 
competent to levy.a ·penalty under section 27l(l)(a) although he 
had levied interest under clause (iit) of the proviso to section 
139(!) as th~ 1m posts are different and distinct and they have 
been pro\'idcd, to meet different situations and contingencies 
and that the mere fact t.hat under the Act the assessee can file 

· return before the assessment is made or a revised returri at any 
time before the assessment is made does no~ absolve the 
assessee from t.he levy cif penalty .under clause (a) of sub-section
( l) to sect ion 271. . 

3:1. It has been held in The case of Narandas Paramannnd 
. Das vs. Income. Tax Officer and otlters(3) by the. Calcutta Higli 

Court that the legislatur~ had made a distinction between the 
interest which i::: payable under sect.ion 139, proviso (iiz) of the 
said Act. where the return is not filed within the statutory time 
or withm the time as extended by the Income-tax Officer and 
the penalty which is levi(lb]e under section 271 only if the 

(l) l.T. R. 2r,:;, 
(2) {l:l.· I .'l' .F. 297. 
(3) !l8 I .T .. R . 458 .• 
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' I nnnll<:-t:J~~ ::uLhority is satisfied th~t without reasonable :au~e 
the asst·~-ce hi lee\ to file the return of the total income wtthm 
tltc time prescribed and the provision fot< calculation of the 
inter t~L is not of t.he nature of penal interest and that penalty
procecdiug is ;1 quite clifrcrent proccecliug and the levy of i1.1~erest 

. will uot prohii)it the levy of penalty and the penalty can be . 
}e\'ied even i[ the return is filed before the assessment is made 
but ::ftc·r t.h.:• prescribed time. · ' . 

' . 
· :11. It k rs been· held iri the case of D.B. Navalgundhar and 

Co. vs . Cmnndssioner of Tnco1ne-T a.x, M ysore(l) by the Ka ma
taka Hig-h Court that . there is riothi ng in the Income-tax Act . 
1961 , t.o indicate that section 139 of the Act prescribing.· the 
interest to be charged, and section 271 (l), (a) prescribing the 
pcn:d ty to be levied. for _delay in submission of a return are · 
alternativr and not cnm1.1lative and, therefore, it is competent 
on the part of .the Income-tax Officer to levy penalty under 
section 2.71 ~I )(a) of the said Act even where h .terest has been 
charged mder secti.on 139 of the said Act. ·· 

!i5 It has been held in the case of Ke1·ala Tile a'lld Clay 
T-Jiork~ \'S . Commissioner of Jncome.-tax; Kerala(2) by the 
KE'rala Hig;h Court that for failure to file a return in time as 
:equired in. section 139(1) of the said Act, penalty can be 
Imposed as .'N~ll as penal interest and that .what is levied under 
sect. ion 271 (I )(a) is penalty ·for the default an(]: · attempted 
evasion of tax and it is a punishment for failure of the assessee 
to c~mply with the. statutory duty imposed by section 139(1 ). 
and Jt 18 Mtnrent m character and the liability to pay interest 
ar~ses undf.r section 139 and, no doubt, the two consequences 
anse 011t ?f. the same def_anlt and one is .c()mpensatorr and tbe 
other pnmttve and each Is cornplementarv to the other and 
both are provided for by the Act.. .. · -

' I 

3G . It is in view of these aforesaid decisions that Mr. 
K. N. }tin. learned Advocate for the assessee, <lid not press 

(lJ 9'1 I.T.R. 67o . 

.. (2) 10·1 I.T.R. f 97. 
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qucs tior. no. l as referred by the Tribunal and so it is to be 
answerer] l'l~hinst the assessee and in favour of the revenue. 

· :;7. As regards th·e finding of P. S. Mishra Justice that the 
period of dcfault under section 27l(l)(a) reckoned from the 
due date of filing the return has to he taken to have co111e to 
an end with the filing of the return of income, if it is ·filed 
before the best judgment assessment under section 144 and 
within the period prescribed under section I 39(4) and is a case 
of no rei.urn of income filed at all with the assessment of income 
as presc•:ihed under section 144 of the said Act. I agree with 
thi::; finding. There are various decisions to support this viE'w. 

58, It has been held in the case of C. · V. Govindarajult. 
Ayer vs . . Commissioher of' lncomt;-Ta.x, J'vladms(l) by the 
J'viadra~ High Court that once the assessment proceedings have 
eommcnced with the genei·al notice under section 22(1) of thr 
Indian Incoine-tax Act, 1922, they can only come to fin end hy 
eithe.- an order ·of assessment or an order declaring that oo 
assess1h('nt can be made and '"here there is no such order -:tnd 

. eveutuaHy the proceedings are taken under section 34 of the 
afore~aid A<.t, such proc~edings must be deemed to · relate to 
the proceedings whjch commenced wi

1
th the public notic;e und<.'r 

. sec-tion 22( I). • . 
' 

3!J. It has been held in. the ca~e of Co7i~nussioner of 
l11comr-Tax . Rajasthim vs. Indm and Co.(2) at page 705, bv 
the Rajasthan High Court that the default is in not furnisbin~ 
the return and as soon as the return is furnished, there is end 
of the 'd"fault. It has also be('n held in this decision that it hac; 

_ been cl!'pres!'ly laid down in section 139(7) that no retm;'l 
uncle;· Sll b-section (1) need be furn fsned hy any person for any . 
previous year if he has alrea~y furnished. t~e return of· i_ncome 
for such year in accordance wit.~ the p_rovisH;ms of,_ sub-sectiOn (2) 
and thf!t in a1l the cases men~wned Is sectiOn 211(1)(~) of the 

,. ---·---------·--.. -------·--- .. 
(I) JO l.'l':R. 3!11. 

(:!~ 70 !..'l'H: 702. -~ 



' 29·1 T.HE !NOlAN LAW ~EPORTS, (VOL. LXlV -

·said Act, the default continues only till the time ·when. the 
return ha~ been furnished or if· no return has been fnm1shed 
at all, it continues till the assessment is completed, but, if the 

. return has been furnished, the default ceases ~vhether sue!! 
1·etum is furnished under sub-section (1) of section 139 or by 
notice given under sub-section (2) of section 139 or under 
s~x·tion 148, and that it is immaterial for the purpose · of 
cessation of default that the return has been filed in obedience 
to any particular provision of law. 

1 1 
'W ·In the case of Chunnilal and B1·os. vs. Commissione·r 

·of Income-Tax, Madhya Pradesh(l) the Mad.lwa Pradesh High 
Court has approved the finding in 79 I.T.R. at page 702 where 
it has been held that in all cases mentioned in section 271(l)(a, 
the default c·ontinues only till the time when the return has 
been furnished or if no return has been furnished at all, it . 
continues till the assessment is completed and .that if · the 
return has been furnished, the default cea:ses where such return 
·is furnished under sub,section (1) of section 139 or by notice 
given ur.der ~ub-section (2) of section 139 or under section 148 
and that i,t is immaterial for the purpose of cessation of default 
that the return has been filed in obedience to any particular 
prevision of law. 

:n It bas been held . in the case of P. N. Sikand vs. 
-Commissioner of Income-Tax, New Delhi(2) by .the Delhi Hivh 
Court that a default is for not filing the return in time and the 
period of default starts the moment the statutory period within 
which. the return has to be filed is over, and continues tilL the 
filing of the return or assessment, whichever is earlier and 
that the issue of a notice under section 139(2) cannot' per-Se 
·bave the ,effect of wiping out of the earlier period of default and . 
.thatl thi~ can be· done only by expressly condoning the delay. 

'!2. If has been held in the case of La.x mi and Co. vs. 
;~mmissioner of Income-Tax(3) .by the Allahabad High Court 

• (ll ll!i .!.1.!1.. l!l9. 
(2) 12G j .'J'.R. 202. 

(3) 128 I.T.P.. 259. 
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that the default of not filing a return under section 139(1) 
CO!JLinu::J~ till the time when the return has been furnished or if 
no return h!lS b<>en furnished it continues till the assessment is 
made :llld tb:1t the assessee is liable to pay penalty under this 

. pwvision for not having filed a return voluntarily under 
section i 39(1) even if he files a return subsequently in pursuauce 
of a notice under section l ~9(2). . 

-1·3. In the decision in the case of Additional Commissioner 
of Income-Tax, B1"1zar vs. Dongarsidas Bilwrilal(l) a view has 
been t:lh.en by S. P. Sinha Justice (as he then was) that there 
is no p1 ovision under the Income-tax Act for carrying over the 
default in filing the return beyond the limits of an assessment 

-year ;:,.nd that like an assessment of income to income-tax which 
must remain confined to an assessment year, the assessment of 
penalty must also remain confined to an assessment year, an1l 
that the default cannot be cmTied over beyond that assessment 
year. It In~ :-~]so been held in this decision that in terms of 
sectiotl '271 ~~)(a), the period of default starts on the day. 
following the due date for compliance with the terms of 
sf.:ction 139(1) or section 139(2) of the said Act remains circums
cribe,] within 12 months of the relevant assessment year anJ 
that similar would be the position where steps have been taken 
to tax ~n rscaped income under section 148 of the said Act 
ancl there also the period of default in filing the required 
return of income will remain circumscribed within · 12 monthi 
of the .. year in which steps for reassessment of the 
e:>caped income have been· taken.· The entire finding of 
S. P. Sinha Justice (as he then was) appears to be not COITect , 
a8 the ·pro\ision under section 27I(l)(a) read with clause (i)· in 
the cases refen·ed to in clause (a) in addition to the amount of: 
tax.· if any, payable by the assessee a sum equal to 2 per cent 
of the tax for every month during which the default continues 
but not exeeeding in aggregate 50 per cent of the . . tax itself 
shows that t.he default can continue but the only limit is that 

(2) llfi 1 'J'.H. S97. 

15 ILR-6 
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it cannot; exceed .50 pe~ cent of the tax and this shows that 
the default continues till the filing of the retu111 or the 
as~essment and so t.he view · taken ii1 the decisiont ment.i~necl 
above is not a conect view in view of the aforesaid dec1s10ns 
and in this ·connection I aaree with the· findings' of P. S. Mishr:L 
Justice, anrl the observa~i?'n of S. P. Sii?-h~ Justice (as he then 
was) in the case of Adchtwnal Comm~sswner of Income-Ta.:r;, 
Bihar v~. Dcmgm·sidas Bilzm·ilal(I) aforesaid has to be reversed. 

44. I also agree with P. S. Mishra Justice as regards · the 
Cindfn<~s that the view taken in the case of Additional Comm£:,- · 
sione/'•1j Income·Tax vs. Bihar Textiles(2) ·of the Patna High 
":<?urt is not a correct view, In this connection I am suppmted 

• ·)y various decisions. · 

45. It has been held in the case of Commissione1· CJj 
income-Tax, Rajastlt.an vs. lndm and C~. (3) by the Rajasthan 
High Court that an assessee is liable to penalty for not submit
ting his ret.nrn as required under section 139(1) of the said Act, 
evea though he subsequently files a return in pursuance of •'a 
notice under section 139(2) of the said Act and an. assessment 
is made on the basis of that return. · · · 

46. It ha.<; been held in the case of Commissioner of lncome
Ta:c, Delhi I vs. Hindustan lndust1·ial CorfJ.Oration(4) by the 
Delhi High Court that the plain language of section 139(2) of 

· the said A.ct cannot be strained to· hold either that the assessee 
is absolved of his statutory obligation to file a return of his 
.incom~ vol~mtarily .. under section 139(1) and that the default 

· comnn.tted 111 not fihng a ~ett~~n_v?l~ntarily und~r section_ 139( I) 
c~nnot be taken. note o~ for mttJatmg proceedmgs for 1mpos1-
t10n of penalty 1f a not.tce under section 139(2) is issued, ot 
that tl1e. p~nod of default shall cease from the date when the 
notice under section 139(2) is served on the assessee. 

' . 
~-· --~~--------~------------------------------(1) 1113 1 l' .I' . 897. 

(2' .100 l .T.R. 253.' • 
(i3) 71) .1.)'. R. 702. 
(4) 86 p·.:a. 657. 
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4·7. It has been held in the case of Additional Commi~
sione?· of Income-Ta:1;, Gujarat vs. Santosh Industries(!) by the 
~ujarat High C.ourt disagreeing with the Tribunal and reject
Ing the contentiOn of the as8essee, that the second .clause of 
section 27!(l)(a) of the said Act applies where a person .failed 
to fitrni~h a. return of income within the tiine allowed strictly 
under sub-section (I) or sub-section (2) of s.ection 139, and 
·filing of the return after expiration of such time but before 
expiration of four }ears from the end of the assessment year 
under'scction j 39(4) did not save him from penalty for the 
.default; ·contemplated under the second clause to section 271 (I )(a) 
of the said Act and the words "within the time allowed by sub
s·cction (I) of section 139" in the second clause of section 
·271 ('l)(a), according to their plain natural meaning. must be 
taken to refer to the time specified in sub-section ( 1) of 

!
·section 139 or extended by the Income-tax Officer under th~ 
powers to that sub-section and not so as to include the time 
withi11 whirh the return of income may be filed under sub· 
sect~~n (4) of section 139. ." . . · . 

48. It has been held in the ~ase of Mullapudi Venknta
rayu.du. vs. Union of lndia(2) by the ~dhra Pradesh Hi~h 
Court that tbe argument for. the petitioner that, under 
section 27l(l)(i) of the said Act, penalty c:in be levied for the 
period 1luring which the default continued, and that as no 
rettu·n "'as filed by the assessee under section 139(1 ), the default 
eontinued indefinitely and no definite period could have been 
arrived at by the Income-tax Officer to determine the quantum 
of penaity, was witho~t any merit. It was also held in this 
decision t.hat the contmuance of the default would be up to 
the date on which the return was filed c:jt.her under section 
"139(2) or section 139(4) of the said Act, and that the petitioner 
had filed his return under section 139(2). It has also been held 
in this· ·cleci~ion that because the Income-tax Officer issues a 
notice under section 139(2) after the termination of the period 
prescribed lw section . 139( I~·. the Income-tax Officer cannot be 

(1) 93 L::·.n 563. 
(2J .g\) r.r.H. «a. 
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· deemed to h;lVe condoned the non-compliance to furnishi:n.g a: 
return under section 139(1) of the said Ad. 

•19. ·It has been held in the case of , Comm-issioner .of' 
Incomr:- Tax, 01'issa vs. Gangaram C!wpoUa(1) by the · Full 
Bench . of t.he Orissa High Court that even if the return of the 
assessee h::td been filed in the manner prescribed, as it was ne-t 
filed within the time allowed under section · !39(1) of the said 
Act, and a..c; f'UCh one of the two conditions prescribed in 
section 27l(l)(a) of the said Act had not been fulfilled, the- . 
assf'Ssee woulcl be liable to penalty. It has also been held -in this 
decision that it cannot be contended that as the assessee fil ed 
the retL•rn within the time allowed under section 139(4) of the· 
said ;\ct, he should be ()eemed to have fi..l.ecl the return within 
the time allowed under section 139( I) of the said· Act and· 
consequently no penalty under section 271 (I )(a) was imposable 
and thnt sert,ion 139(4) was in the natme of a proviso to
section 139( 1) for all purposes under the said Act, and that 
the concession given undet- section 139(-1) is restricted to the· 
assessment and cannot be availed of by the assessee for all 
purposes under the Act including a penalty proceeding imcl 
that if the :~ssessee's contention was to be accepted, the time 
limit prescribed in section l ~9(1) would be otiose and wholly· 
unnecessm) except for the purposes of ch.arging interest. · 

50. It has been held in the case of M eta.l India P1·oducts vs. 
Ct•mm issione1· of Income-Tax, Luchnow(2) by the Full Bench 
of the Alhhabad High Court that where the as£essee ·did not 
fik hi~ ret.nrn. wit.hin the time prescribed by section 139( l) of 
the. saiCl Act and where no notice was issued by the Income-tax 
Of11cer to the assessee under section ·1 39(2) of the said Act, even 
if. th~ assessee filed his return under· section 139( 4 ), . tha.t i!-1·, 
WJ t:.hlll .fom vears from t.he end of the assessment year and 
before the assessment order was passed t:.he assessee is lial>le
to pay t:.he penalty under section 17l(l)(;t) of t:.he said Act for 

·not lwving filed a return . within the t:.ime prescribed irr · 
-(l) 103 f'T-:-R . E2S. . 

(2) lW l.1' .R. 830. 
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:sec!iion 139(1) . bt the said Act and the time given under 
secti,:.n 1·39(2). lt has also been held in this decision that for 
the purposes of penalty, the filing of the return within the 
time pr.escr!bed 'by sub-section (4) of section I 39 cannot be 
treated .as .a return filed within the time prescribed by sub
section ( 1) and that the emphasis of section 27 I (I ){a) is for 

-chc~cking evasion of the time prescribed by sub-sect1on (I) · Qr 
suh:section (2) of section I 39. - It has also been held in this 
decis ion that if the time prescribed by sub-section (I) - Qr 
~2) passes, default take place attracting the liability for penalty . 

. 51. It has been held in the -case of G. S. Atwal and Co. vs. 
·C~m.nwsiona of Income-Tax ; -Centml, Calcutta(') by the 
:Calcutta High Court that the_ penalty ean be imposed on · an 
a.')s~ssee .under section 271(l)(a) of the said Act for delay in 
tu~nishing returns, even though -the returns were filed before 
·completion of the ~ssessment and that once a default has been 
committed in complying with section 139(1), the fact that 
a notice nncler section I 39(2) has been served subsequently on 
:the assec;c;e-e would not make any difference to the date of default 
·artd that the default would start from the date- on which -the 
Tf)turn of jncome became due_ .under section 139(1) of the sa.icl 
Act. ., . . . - ~ 

· · ·. 52. It has been held in th~ case of Chunnilal and Bros.--'vs. 
··c_oi?J.missioner of Income-Tax, M.P._(2) by the Madhya Pradesh 
-High Court that an assessee's default in · not furnishing .his 
return within the time allowed and in the manner specified in 
-seetion 139(1) of the said Act exposes him to penalty un"der 
section 271(1_)(a) and the imposition of penalty would -not be 

. 'invalid merely because the assessee subsequently filed a return 
in tcsponse to a notice under section 139(2) or section 148, - It 
has also been held in this decision that the default under 
sectio~1 J 39(1) ceases qnly on the filing of the return in response 

. to a notice under section 139(2) or section 148 or in compliance 
wi th section l 39(4) and that in the absence of an express 

(ll ll'l 1 T.R- 171. . 
12.\ Jl!l l.~:.R ~!IQ 
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' 
order of condonation of default, a mere issue of a notice 
ul1der section J 39(2) to a person who has not filed tpe return 
under section 139(1) would not amount to cond'?natl?n of the 
default under section 139(1) and that the not1ce under 
section 139(2) neither · an-ests nor wipes out the default under 
section 139(1 ). It has also bee!"l held in the case of Commis
sione1· of Income-Ta:c, Poona vs. D. V. Save(1) by the Bombay 
High Court that where an assessee does not file a return as 
'provided under section 139(1) of .the saj? Act and the I.T.O; 
issues a noti<;e to the assessee under. section 139(2), where after 
the assessee files the ·return,· the assessee will not be absolved 
'from t.he payment of penalty for not filing a return as provided· · 
in section 139(1) and penalty will be payable from the date 
fixed under .. section 139(l)for filing the return or the date - to· 
which the time for filing . the return might have been extended . 
by ~he I.T.o.: up tothe d(lte C?~ _ . wnich_ the retum'is finapy-
fi~e. 1 by the ·assessee. . · . ... . · . . . ,, . . .. :; . . 
: ,· .. . . - ., . . . . 

··· · 5!( it has bee~ · held in thC case of P. N. Sikand vs. 
Commi:;sioner of Income~~a:c, New DelM(2) by the Delhi Hi~h 
c;ourt that sub~sections (l) and (~) of section 139 of the . sai~T · 
A~ deaLwith t\V:o qitferem situations a.nd the first,impqses 

1bn 
obligation · 'to file the return suo motn and· the second to 
furnish a return in "compliance with the notice ·. undet'j 
sectio{l 139(2), and that it il:? tme . that in terms of section 139(7), 
only one retu~ !s required. to· b~ filed,_ bp~ ·that eann?t have 
the ellect qf Wlpmg out th~ earher o.bhgatton to fil~ the rettJm 
suo 111:0tu ·under ~ectiqn 139,(1} of th~ said ,A.ct. . , . . . ,. 

' • ~ • " • • ' ' - • • ' • • ..... ~ .. 0 •• 

5~ . It has b~eri held in the. c~se of L~~mi'. and Co. vs. 
Commissione: of Incom~~T~x(3). by the ~1Ta:naba4 High Court 
~hat .. the · failure to ~um1sh a . return . ·voluntarily under 
se~t10n 139(1) of the saiCl ~ct is distin~t. and separate from .the·' 
f::nl~re to file a return m : pursuance of ?- :notice und~r 
sectJO~l l39(2)and the _lega] consequences of. the 9mis$i0n . pr 

. - (ll . 119 I.J.H. 266. 
(:?) 126 l.~'.F . . 202. 
(!3\ 12~ 1.~ .R. 2511. 
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failure to file .the return under section I 39(1) as well as that of 
not. complying with the notice under section 139(2) are dealt 
with in section 271 and that an analysis of section 271 (I )(a) of 
the .said Act shows that penalty becomes imposab1e the moment 
the def::wlt takes place and that an assessee is liable to pay 
penalty under this provision for not having filed a return 
voluntarily under section 139( 1) even if he files a return subse
quently in pursuance of a notice under section 139(2) of the 
said .Act. ·. . . _ .· . . _ 

55. It has been held in the case of Commissioner of 
Income-Tax, Patiala-II . vs. Dehati Co. Co-operative Market
ing-cum-Processing Society(I) by the Punjab and Haryana High 
Court that it cannot be said that once a notice requiring the 
assessee to furnish a return under section 139(2) or section 148 
of the said Act; .is issued, penalty cannot be imposed for failure 

· to .fu.rnish the return under section 139(1) of the said Act . 
: i :::11. · ·· ' • 

56. In view of the aforesaid decisions it has to be held 
that the decision in-the case o( Additional Commissioner . of. 
!?~(:orne-Tax v~. Bihar Textiles(2) of the Patna High Court to 
the effect that once a . notice under sub-section (2) .of_ section 139 
of th~ r;aid Act has been issued to an assessee during the 
relevant. assessment . year, there cannot be. any penalty under 
section 271(1) for failure to furnish the return . as required 
by sub-section (1) of section 139 and that where the retuxn is 
filed beyond the time given in the notice under section 139(2) 
of the said Act, penalty will have to be calculated only from 
the expirv of the time fixed for filing the return in the notice 
under section 139(2) of the said Act is not a correct decision. 

. . 

57. In view of my findings · and discussions above, it is 
·thus cvirlent that an · assessee. is liable to penalty for not 
submitting his return as requtred under sub-sectiOn (I) of: 
section 139 of the said Act even though he subsequentlv file'> 
a 1 eturn in pursuance of a notice under section 139(2) ~f the 

. - ------
(1') J(:o I T.R. 504. 
12) lOC U.'.R. 253. 
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said Art and an assessment is made on the basis of the return 
and so the decision in the case of Additional Commissione1· of . 
Income-Tax vs. Bihm· Tc,vtiles (supra) has also to be reversed . 

. 58. I also agree with P.S. IV[ishra Justice that question, 
nos. ~ and 3 as referred by the TribunaJ have also to be 
answereci against the assessee and in favour of the revenue.· 

59. Although I agree that the two deCisions of this Court 
namelv. the decisions in the case of Add1:tional Commissioner 
of bic.:omt· Tax vs. Biha1· Te:-ftiles(supra) and in the case . of 
Aclditional .Commissioner of Income-Tax, Bihar vs. Dongm·si
das llihan'lal(supr'a) have not been correctly decided and they 
n ·quire to be reversed but I am of the view · that only for the 
purpose of reversing these two decisions · the Court should· not· 
redraft ques: ion no. 1 for. which I have already given my reasons 
above. I have given findings to other issues as . P. S. Mishra 
Justice and S. K. Jha Jugtice have not agreed with my view 
that redrafting of question no. 1 as refetTed by the · · Tt'ibmni 
cannot he made for the reasons discussed above. . · ·· · ·. 

S. K. Jha, .J .-I agree with Brother P. S. Mishra, J 
. . . . . 

R. D. Qitestion answered: 
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TAX CASE 

Before S . K-. 'JlLa and Ashwini Kumar Sinha, 'JJ. 
l984 

il!ay, 23 

COMMISSIONER OF INCOME-TAX, BIHAR, PATNA.• 

v. 

~·lfs. VARIETIES, PATNA. 

Assc8st:e's Combined tmding account for rcadymade gar-
m.ent and . othe1· ·cloth-considered without 1·ejerence to whole 
.accottnt--addition of the amount on readymade garment 
.a[one'--legality of-1·eduction of 5 pe1· cent on cloth account on 
. the 1·edttced sale, by Income~ Tax Appellate Tribunal, correct-
ness of. · 

·' .. \Vht·te the account of the assessee was a Combined Trading 
:account for readymade garment and btber cloth as well and 
the Appellate Assistance Commissioner of Income-tax added 
th;.! auwunt.. on one item alone i.e., on readymade garments on 
the ground that the sales were suppressed; 

' ~ . Held, that thig combined trading account could not be 
. considered without referring to the whole account. Recasting 

of readymade garments account oy the Appellate Assistant 
.Commissioner· Income-tax had an inemitable repercusgion 

>¥ • .J'uxntiou Cnse No. 53 of 107•1. Rc : Stntcm~nl cn~e under s~ct ion 25G(2) of 
the l nconw.'l'ux Act by the Incomc.Ta..'t Appclll\tc Tribunal Palna Bench 'B' in 

tllo · mntl··r o{ r•s<·•~ni~nt or Tncomc.Tnx on M/s. vuri~lie< , Patna for the assessmcn~ 
1 yen!.~ I OG!U'O: ii ~ 
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on the result of other cloth account and it :was .:wholly erro
D,eous on the part .of the Appellate to Assistant Commissioner 
Income-tax to have ignored the same completely. The Income 
Tax Appellate Tri~tmal has corre?tly .found· that the . port~on 
of accouu~ had an tmportant relatiOn m the context m whtch 
it appeared and a portion ·of the account could not be ·taken 
or interpreted bereft of that. context. · 

Held, further ·that the Income Tax Appellate Tribunal 
correctly held that the rate of percentage fixed at 17.5 per cenii 
by the Appellate Assistant Commissioner was high and that.· 
12.5 per cent was a reasonable one and as such the Tribunal 
correl'Lh gave reduction of 5 per cent in this account i .e., in 
cloth account on the reduced sale of Rs. 4,95,885 which resul
ted in a further reduction of Rs. 28,189. 

I 

Statement of case under section 256(2) of the Income-tax 
Act. 1961. .. . ; ,• . . · . . ''. .. .. (·1. . . • : ' . I · - -·.:· · : · r•·it: 
,... '· : ., 

The facts of the case material to this report are set out· in . 
tl•c juclgm~~nt 0f Ashwini K tUnar Sinha, J. - ,: ,·.:, 1 .. 

Jlfesse?'S B . P . Ra"jgarhia and .S. K. · Sharma far · the. 
Petitiom'r. .. ,, ·: ... ·".' . . .-. · ·· .:, ,1.. 

iHr .A"a..,lti Nath Jain, for the ~pposite party: · 

AsHwrNr KuMAR Sr.NHA, :J.-Pu~su~nt tO .this Court's 
or~er dated 20th :J~nuar~r-.,1976, the · Income-tax "Appellate 
·Tribunal, Patna Bench, . B has stated the ca~e and submitt~d 

· the ~tatcm~nt: under sectton 256(2) q£ , · the. :: · lnqlme-Tax.-A<;t 
· .1951 (heremafter ref:rred to as ·~the Act') of the. ease and 
~o~warded the f~llo":mg question of law for the opinion . of. 
this Court:. · 

''Whethe: on the facts-.and in the · circtimstances of 
· · ·. this · case, the Tribunal - was 'justified in law · ia 



VOL. LXIV] PATNA S:E~JES. 305 
·' 

giving a reduction of Rs. 24, 799· in the cloth· 
account of the assessee 1" 

After the order was passed by this Court. it seems that 
on 15th March, 1976, on a miscellaneous application filed by 
the as~essee before th~ Tribunal under section 254 of the · 
Act, the . Tribunal accepted the assessee's contention and held 
that the sales on which the relief . at 5 per cent had to be 
calculated would be Rs. 5,63,794 instead of Rs. 4,95,885 
aqopted in the Tribunal's original order and .thus it was 
heJ,d, that the assessee was entitled ~o a relief of ~s. 28,189 
in~t;¢ad of Rs. 24,799 as calculated earlier. 'rhe Tribunal 
held .. that ·apparently there had been a. mistake of arithme,.. 
tic~.J.l calculation in respect of the reliefs allowed. Thus the 
figureof Ra. 24,7~9 was corrected by order dated 15th March, 
197~. : . 

·• •• 1 • 

2. While submitting the statement of case, the Tr.ihunal 
has suggested that the figure to be considered in the question 
of)aw .should now b~ Rs. 28,189 .and not R~. 24,7,99 as ori-. 
ginll:PY anowed, We accept t.be suggestion of the Tribunal' 
3.!!:9~.re-frame .the questjon a,s follows: . ,· · · -., 

l'i .\' . 
"Whether on the facts and in the circumstances of· 

. tbe case, the Tribun:tl was justified in law in· 
. giving a reduction of Rs. 28,_189. in the clotti 
.account of . the assessee 1". · 

• 3. The assessee is a partnership firm. The assessmE-nf· 
year· involved is 1968-G9 with the year ending 9th . Angus&, 
1 ~~? a~ t_he corresponding previous .year . . ·The assessee ~s ;t 
dealer in cloth and readymade garments. The assessee admit
t:e.~ty maintainedonely one combined_trading ?-Ccount for ready~ . 
made garments as·.-well as other cloths On a ' sale of · 
Rs.~ 6,69,92_9 the assessee showed a gross profit of Rs. 82.849. 
The lncome_-tax O!fi~er found that 'the sales included tbe. sale: 
~f- _teadymade garments .to the . tune ~f - R~. 67,909. ·The· 
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Income-tax Officer considered the gross pro.fit to be lo~ a~d 
found that the assessee did not maintam any quaht.at,tVe 
·or quantitative details of the stock handled by 
it. He, therefore, rounded up · the total. . sale 
·w Rs. 6 70 000 out of which he took Rs. 70,000 
as the ' s~le of readymade garments. . , Having. 
details of the stock handled by it. He, therefore. rounded 
up the total sale to Rs. 6,70,000 ont . of which he took 

1R.s. 70,000 as the sale of readymade . garments. Haying 
r0nnded of the total sale and also having rounded of the 

·· sales of readymade garments, he applied a rate of 121 per . 
·cent to the sale of cloth estimated at Rupees six lakhs and 
applircl a rate of 20 per cent to the sale of readymade ga~."' 
hHmts ·e!;timated at Rs.· 70,000. Having applie_d the . ~wo 
rates of percentage, as ji.1st mentioned above, the Incomc-ta.x 
Offieer ma.de an addition -of R~. 6,151 to the results discJc,sP..i 

'by .t.he assessee. 
.. . 

- 4 .. The ns1;essee want in appeal before the . AppelJatt! 
:Assistant Commissioner. The Appellate Assistant . Commis.
·.sioner found that .the addition made by the Income-tax Officer 
·'Yas not adequate: - He, fn his turn, ·found that the closing · 
-stock o: the readymade garments was not shown separately 
by the assessee. -Admittedly, the . readymade garments hnsi

·~ess war; started for the first ~ime during the . year ;n qncs
·twn a.nd so there was n0 opemng stock. The assessee sh.1wed 
·the l'!osin~(stock of an the goods includ_ing readymad~ gar
ments at Rs. 1,93,399, but the assessee, as just stated above, 
'had not shown the closing stocK of the readymade garment..!' 
_s~perately. The assessee, ·when asked, expressed its inabi
llt,r to give the seperate figure relating to -the closing st-ock 
·of the :rP.adymade garments alone . . In this backaround · the 
_f\ ppeJiate Assistant Commissioner then found th~t the oprn
:xng stock of the readymade garments of the assessee of .. the 
· flllbSCilllent assessment .year., namely, 1969-70 was shO\V'D 

~s. _ _.13.026 ,wort~ · ~f rcadymade ~arments. The Appellate 
.:Asststant CommtsSl.OD.ru' adopted th1s figure as the closing 

..... 
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stOck of the year under consideration and then be recast the'· 
wl1ole trading account of the readymade garments alone as:. 
mentioned below: 

Rs . Rs. 

'' P.urchases 1,01,470 Sales · 67,909 
Closing 13,026 

Stock Less 20,535 

1,01,470 1,01,470 

This recasting of the trading accomit by the Appellate· · 
·.Assi1'lta,nt Commissioner showed a loss of Rs. 20,535 accord* 
ing to the assessee's own books of account and the Appellate 
Assistant Commissioner considered thig los~ of Rs. 20,535 as 
ridiculous and he held that the rate of 20 per cent was reason-

. able profit in the read:y-made garments . On the basis of 20 
per cent normal gross profits. the Appellate Assistant Com
mi:;sioner held that the suppression amounted to Rs. 42,646: 
The Appellate Assistant Commissioner also held that apply
ing 20 per cent normal gross profit would not be absurd . Thus 
invoking his power of enhancement, he enhanced the addition 
mn.de by the Income-tax Officer from Rs. 6·,151 to Rs. 42,646. . . 

5. It · ·is pertenent to ·state · here that the Appellate 
Assigtant Commissioner enhanced the percentage to 17.2 
(which 'was taken by the Tribunal 17.5 pet· cent by way of. 
ro~nding of). · · 

·· · 6. Agg,:ieved by the above order of the Appellate Assisf
ant Commissioner, the assessee went in further appeal before 
the Tribunal. On behalf of the assessee it was contended 
that · the enhancement made · in the readymade garments 
account was not only uncalled for. out excessive. It was fur
ther contended that a portion only of the combind trading 
account could not be considered without referring to the 
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whole account pro.duced ·by the assessee and · it was contended 
·.that tl.te recasting of the readymade gar~ent~ account by the 
Appellate Assistant Commi.ssioner had mevttable repercus
sions on the results of other cloth account and the Appellate 
Ac:sistant Commissioner should not have ignored that .comp
letely. In other words, 'it was contended that the ·. addition 
·to the profit and sales of the readymade garments account 
:was botuid to result in corresponding reduction in th~ sale 
.and profit of the other cloth account as, admittedly, no sup
pression of sale was found by the revenue -authorities on the 
other cloth account. It was further contended on behalf · of 
the assessee that the addition made by the Appellate Assi&t
ant Cou'lmissioner :was under a wrong conception of law, 
reven.Jing a gross profit of Rs. 1,03,384 on the total sale of 
Rs. ,6,02,020 giving a margin of profit of 17.2 per cen~. : 

· · 7 . . The Tribunal held that the closiiJ.g stock 'Of readymad£> 
garmen-ts for the year · under consideration was .' :conectly 
take at Rs . 13,026 and the rate of 20 per cent applied by • 
the Appellate Assistant Commissioner for ·determining the 
profit in readymade garments was also fair and reasonable .. 
The Tribunal, however, on a pure mathematic held that the . 

. sale of readymade garments calculated 'at 20 per cent profit 
on the cost came to Rs. 1,06,135 and on tha£ Basis it held 

· :that thr -addition by the Appellate Assistant: Commissioner 
on thi_s item (i.e. readymade garments) should have been 
Rs. ~l8.2~1i m_stead of Rs. 42,646. The Tribunal, therefore-, 

.. gave a reductiOn of Rs. 4,420 on this account. 

. . 8. He:re at 'this stage it is pertinent to mention 

.thali we are not concerned with this reduction of Rs 4: 420 
on the readymade garments account. · ' . 

9. W{tli regard· to the other cloth account the Tribunal 
accepted the contention _advanced on behalf df the assessee 
and .~eld that · only portiOn of the account could not -be taken . 
and Interpreted bereft of the context in which it . apieared 
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!ignoring the consequence of such interpretation on the other 
· part of the accounts. Though it w'ill be bare repetition, 
the assessee admittedly was maintaining only one combined 

· trading account for both the· item·s, i.e. for readymade gar
·mcnts as well as other cloth account. Having agreed with 
the contention advanced on behalf of the assessee with regard 
to the consequential adjustment in the other cloth in gross 

· protit of 17.5 per cent {here I must . make it clear that tbe 
Tdbunal is rounding of 17.2 per ce~t found by the Appellate 
Assi~tant Commissioner to 17.5 per cent) as very high. The 
Tribunal held that the rate of 12.5 per cent (as taken by the 
I. T. 0.) was a reasonable one in the other ·cloth acco.unt and 
thu::; the Tribunal gave a reduction of 5 per cent in this 
account (i.e. other cloth account) on the reduced sale of 
Rs. 4;95,855 (wrongly printed· as Rs. 4,93,885 in the paper 
book). Giving a red:uction· of 5 per cent on the other cloth 
aecount on the reduced sale, the Tribunal held that the asses
see wa~ entitled to a further reduction of Rs. 24,779_ In 
other words, the Tribupal sustained some part of th~ addition 
as given by the ~ppellate Assistant Commissioner, but also . 
gave a reduction of Rs. 24,779. At this stage, it would be 
·pertinent to mention that the assessee, as already stated above, 
by a miscellaneous application, br0ught to the notice ::>f the 
Tribunal about .the mistake of calculation :which the Tribunal 
appreciated and held that there was a mistake of calculation . 
and the sales on. which the relief at 5 per cent had to be cal-

. rulated would be only Rs: 5,63,794 (Rs. 6,69,929 less 
Rs .. 1,06,135) instead of Rs. 4,95,885, adopted in the Tribu-

: nal's original 'order and, therefore, the assessee was held to 
·be entitled to a relief of Rs. 28,189 instead of Rs. 24,779 as 
calculated earlier. Thus the figure :was rectified under sec-
tion 154 of the Act. . 

· 10. The learned Senior Standing Counsel appearing for 
the Revenue has argued 'Yith a.ll tenacity that the Tribunal 
was wrong iii thinking that the Appellate Assistant Com
missioner . b~d made an addition in the gross profit in the 
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' other cloth c\r,·onnt: on the contrary, the learned Senior Standing 
Counsel submitted that the Appellate Assistant. Commissioner 
ha1l not touched the cloth account at all and the Appellate 
~\ssistant Commissioner had taken only the closing stock of 
garments which was the opening stock in the subsequen~ y~ar 
a:; shown · by the assessee himself. .. The learned Semor 
SL:mdin.>· Counsel has submitted that it was erroneous on 
t!1e p;1rt' of the Tribunal to hold that. the Appellate Assistant 
Commissioner had made any addition on the cloth account. 
On the other hand, the learned counsel for the assessee submi.~ 
terl" that the Appellate Assistant Commissioner did enhance·: 
the margin of profi~ from 12.5 per cent to 17.2 per cel)t vn 
the total sale and then came to a iinding that the gross profit 
·to be revealed to be at Rs . 1,03,384 as against Rs. 82,4-50 
ag shown by the assessee (and accepted by the I. T . 0 0). 

0 'l'his the learned counsel appearing for the assessee demons
trated before us that the gross profit of Rs. 1,03,384 taken to 

. be by the Appellate Assistant Commissioner on the total 
sales of the other cloth, i.e. Rs. 6,02,020, when . calculated 
mat.hematically is really 17.2 per cent: 

11. In support of · the :;nbmission the leamed Senior 
SLn.nding Counsel for the Revenue relied upon the case of 
C llllinntfl S<llii·/Jatmm versus Conunissione1· of Income-tax., T.V es't 
Bengal(1)'. The facts of the case relied upon were entire-ly 
di ffr-ren t and the ratio of that case- is not applicable ·in t.l1e 
instant case. What happenecl in thn.t case is that the asses
sec, a registered firm cousisting of two partners and can-r
ing on business at Calcutta as bullion merchants dealiri~" 
ma-inly in silver kept its books on the merchantile basis . I~ 
the rPlevant year of account some ba1·s of silver were sent to
the. Indian Stat~ of Bikaner.from Calcutta where the partner(l 
res1ded and then value at cost was credited in the assessee's 
books at Calcutta: In the a~sessment proceeding it was con
tr.nded on behalf of the asse~ee that the silver bars had been 

(1) (l!J:i3) 24 I.T.R.. 481. (S. C.). 
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sold to the partners for tlieir domestic use, but the ~evenue 
authorities held that the alleged sale was not a ~enume Oilt 

and n,.~ silver hars sent to Indian State of Bil;aner ~>till 
foJ•med part of the assessee's stock-in-trade at the close of th~ 
yp,ar 0f account. H::J.ving held as such, the Revenue Au rho: 
1·ities accordingly included in the taxable profits a sum tl 

Rs. 2,20,887 as the excess arising from the valuation of th.; 
silver bars at the market rate at which the rest of the ~los
ing dock at Calcutta was valued in the assessee's books The' . 
Appp]]"at.t' Tribunal on appeal upheld the action of -the hwP.r 
nuth4:lrities . Then on a reference to r,he High Court under sec · 
t.icn 66(2) of the then Act the High Court answered the quc~
t.-i.on in the affirmative in other worcls . the High Court al!"O . 
affirmed the decisions of the Revenue authorities. The ma~ ter 
wpot to the Supreme Court . bv way of special leave. The 
Supreme Court on the facts of that case held that on the 
fmding of the Income-tax authorities the silver hars lyin~ at 
Bikanet· bad · not really been sold but remained part of tbe 
nnsold stock of the assessee' s business at tfie enEl of the 
·accounting year. ·The wnole of the profits of that year must 
be taken to have accrued or arisen at Calcutta where the 
bnsiness was carried on since it· was still in the stock in the 

. hands o! the as~essee and p.o part of that business admittedly 
bad beP.i1 transacted at Bikaner. Thus the Supreme Court 
Jw1d that the sum of Rs. 2,20,8~7 was very correctly held to 
be assessable to tax. · 

12. From the facts of the case relied upon by the Jearr..ed 
. Seni(ll' Standing Counsel for the Revenue. it is· obvious that 

the bets there were absohitely different, the point to be deci
ded was abs.olutely di~erent and hence, in my opinion, . the 
learn~:~. Semor Stand!ng ~ounsel, though has reli_ed u"pon this 
ca!'c '\I. b. some tenacity, Is completely under a misconception. 

13 . . In the instant case the . income-tax Officer did not 
· di:;bdieve the gross profits at Rs. 82,849 (inclusive of both 
:the items, i.e . readymade garments and other cloth accountJ 
15. ILR-7 
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and lixed the margin profit at the rate ~f 12t per ?e~t on 
the cloth n,ccount. The Appellate Assistant Commissioner 
held t;hu·t there suppression of sales. so far as ~eadymade gar
ments wet·e concerned, but accepted the opentng stock_ . 3:nd · 
t.h(: purchases as disclosed by the assessee on the cloth account. 
Still. on a. wrong parity of reasoning held that the gross 
prqfit was at Rs. 1,03,384 on the total sale-.of Rs. 6,02,020. 

. ·14. The account o~ the ~ssessee being a combined.. bld-
ilw account for readymade garments and other cloth as well, 
th~ assessee bad shown a gross profit o:f Rs. 82,849 (inclu-:.. 
sive of both the items). · When the Appellate Assistant Com
missioner added the amount on one item alone, i.e. on ready
made garments on the gro1md that the sales ~vere suppi·esse•! 
th('ll I hold that tbis combined trading account could not be 
considered without referring to the whole . accotmt. Recasting 
of tl•c ;(':tclymnde g::mnents account by the Appellate Ass\sta·nt 
Commissioner had an inevitable. repercussion on the result of 
other cloth account and it was wholly erroneous on the part 
of the Appellate Assistant Commissioner to ·have ignored the 
sam13 completely. The Tribunal, in my opinion, has very . 
corrcC'ily held that the portion of account had an important 
relation in the context in \vhich it appeared and a portion of 
the account could not be taken or interpreted bereft of that 
context In my opinion, the Tribunal took a vet·v correct 
viow of law, as irt had the consequential acljustm~nt in tl:ie 
othe\ clot~ a~count which, .as found by the 1-\:ppellate Assist
ant L?tm:russwner res~lted. m the gross profit of 17.5 per cent. 

, At tJ~Is stage t~ough It will be a bare . repe~ition, it must be . 
ment1on~d that ~he.· Inco:ne-tax Officer __ ha~ fi~ed it up at -
12.5 pe1 cent onlj, and .. a.t was · n~t a ,subJect . matter of 
enhancement before the Appellate Assistant Commissioner 

, ~nd e_ven then the Appellate Assistant Commissioner· invok
u:_g h1s power of ~nhancement increased the gross profit to 
1~ .2 per cent (wh1ch wa~ I'ounded . up' by the' TI'ibunal . to 
1' .5 per cent). I, however, hold ·that the Tribunal verv ... cor
rectly held t'hat the rate of porcentage thus fixed . wai_· high -
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and that 12.5 per cent was a reasonable one and in that view 
of thE:' matter, hold that the Tribunal very correctly gave a 
reduction of 5 per cent in this account (i.e. in the cloth 
account)' on the reduced sale •at R;;. 4,95,885 ·which very cor- . 
rectly resulted in a further reduction of Rs. 28,18!). 

·. · 15. For the foregoing reasons, I hold that there is no 
substance in the submissions advanced by the leanred Senior 
Standing Counsel for the Revenue and I hold that the Tri
buna! was justified in law in giving a reduction of Rs. :l8,189 
in the cloth account of the assessee. The answer to the 
question, thus, in my opinion. is in the affirmative in favou~ 
of the assessee and against the Revenue. Hearing fee 
Rs. 250.· · · 

S . K . 'JHA, J :· I agree. 

16. In reference to the tenacity of the learned Senior 
Stn.uding· Counsel for the Revenue,' I wish to highlight the 
main point involved in this case. The decision of The Sup
reme Court in 24 I. T. R. 481, referred to by my learned 
Brother, was laying down a principle of law, namely, as to 
whether the silver bars in which the assessee of Calcutta in· 
that ca:se was dealing lying at Bikaner and not transacted 
upon in any manner still formed a part of the stock in trade . 
and was liable to tax. On the contrary, in the case at 
hand it is a mere quantification of the correct figure to be· 
arrived at i11 the . process of airthmetical calculation --or· 
comptttation. It involves no ques~ion of law at all. St'll't\. 
however, the question as framed by this Court for calling for. 
a reference under section 256(2) of the Act has a large ambit, 
it has necessitated us to go into the facts for the purpose of 
fmdiHg out as to whether on the facts ·and in · the circums
tances. of this case, the Tl'ibu.nal was right in its computa
tion of the amount of deductiOn to . be allowed to the assessee. 
There lies the whole difference between the decision · of the 
Supreme Court and the instant case. 

n. n. Question answered 
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CIVIL WRIT JURISDICTION 

Befc•Jc Lalit Mohan Shm~ma ancl Naj-ir Ahmad,]]. 
]t~ly 9, 

1984 
TATA ENGINEERlNG AND LOCO!vlOTIVE- CO. LTD .-~' 

v. 
-Tl-IE.:STATE OF BIHAR AND ANOTHER 

· -Bihc.:r FJnMtce Act, 1961, section I3(i) ancl 13(L)(b)-pro-· 
visions of--spcc'iaz -rate of tax· on certain· sales or pu·rchase
whetltr;,. tc: {;,:· c.-ppl£c.able to raw materials (inputs) only . · 

v\-'herc in view of the notification Issued by · Govem~ent . 
of Bih:1r on 12t h April" 1982 under section 13(1) of the Bihar 
Finance Act, .1961, hereinafter called the Act, providing for 
~peli:ll .ratt:::: of tax on certain ·.sales or purchase the writ
?et1tiol;l'r fill:d application before Deputy Commissioner, Com
merci.ll Toxes, Jamshedpur under section 13( l)(b) of the Act 
for grant d certificate in respect to a large num~er of com- . 
modit.i<>~ .. lmt certificate· was issued with regard to some of 
the items on]y and was rejected with respect; to the rest; · 

I , • • • • 

· I-ldcl, "t.h2t the notification dated 12th April 1982; gives 
the chH! . to the interpretation of the expression by mention
ing tbt,: 1\"0rcl '~inputs" after the word ' "Industrial raw mate
rials.'~ · . Considtred in that 'l.ight, the Deputy Con-imissioner 
!s right.. in holding that such items which are just to be fitted 
1n fim.shcd ~oocls manufactured by the writ · pefitioners can
not b~· .. t~ cated as raw materi~ls (inputs) .. 

·lndla/z CbpfJer Corporation v. Commerciaz Taxes· Cdm,-
missio~: .. ·r ( 1"; -distinguished. 

. . . ~ . . 
,.Writ Jt:rit-diction C'nse No. l:J:J9 of l9R2(R) in tho matter of on applico.tion 

lllndo': Articb 22G of the Constitution of India-. 

,(1) (196::i) .A.I.R. (S.C.) 891. 
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AppJicatiun under Ar~icles 22_6 and 22i of the Cons_ti~ution. 

. rn,~ fact~ of the case mater:ial to thi~ report are set -out in 
the judgment of L. M. Sharma;. ]. . · 

. Mfs K. D. Chatterjee and Clzunni La[ for the peti_tioner. 
. . ... . 

Mjs. R. B . Mallto (Addl. A.G.) and S. K. P. Sinha, ] .C 0._ 
Ad(ll. ,·1. G. for :the respondents. 

LM .. ;T [\!OHA:-: SHAR~JA, J.---:-The point pressed by the peti
tioner in t.his writ application relates to the scope of interpre
tation of section 13( 1 ), Part I, of the Bihar Finance Act, 
1961, clcaliug with the levy of tax on the s~tle and purchase 
of goods jn Bihar. Se(tion 12 prescribes the general rate of 
ta~ and section 13 special rate on specified s:1les. The rele
Yant prmisions of section 13(l)(b) are in the following terms.-

·q.r, Spf.cial rate of tax on certain sales or purchase-(!). 
Notwithstanding anything contained in this par_t 
but subject to such conditions and restriction> as 
may be -prescribed; · 

• • 
(b) S:dcs to ·or purchase by a registered dealer of goods 

rC"quirecl by him directly for use in the manufac
ture or processing of any goods for sale iri Bihar 
01 in course of inter·State trade or commerce; 

• .. 
~:nd in respect of which the purchaser has been 
granted a certificate by the prescribed authority 
iu the prescribed manner and for the prescribed 
puiod shall, unless the goods are taxable at a 
lower rate under section 12, be subject to sub
stction (2), leviable to tax at such rate as may be 
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notified by _the State Government. in this behalf 
not exceeding 4 pel'centum; 

J>r()\ id<:'d that ·the State Government may, . from time to 
.time by notification in .the Official Gazette, ex
clude any goods or class or description of goods 
from the operation of this section." 

2. The State Government issued notification no. s:o. 604, 
dated J ZLli April 1982., as contained in Annexure 6 to the ·w~·it 
application under section 13( 1) stating that-

".Till' Governor of Bihar is pleased to direct :that the 
Sales Tiix on Industrial nl.w materials (input-s)" 
payable under the said section 13(l)(b) of the Act. 
!>hall be at the rate of one percentum." 

. ' . 
The 11otifiration came by way of substitution to the earlier 

notific.ttiou in this regard and was directed 'to ·come into force 
with eflect freon: 1st April 1982 . .- . ' 

~l. The f·etitioner filed an application before the Deputy . 
Commissioner, Commercial Taxes, Jamsheclpur, Cjrcle. (Res
pondt>Jlt no. 2~ prescribing authority ·in this regard under sec
tion 1 3~ 1 )(b) for grant of a certificate in respect . to a large 
number of commodities in view of the notification (Annexure 
6). The respondent no. 2 passed an order as contained/ · in 
'Annexure 1 for issuil)g a certificate as prayed for but only -in 
regard. ~~ some of the items. By the present writ application,. 
the pc~ILto11er challlenges that part of the order by which the 
~laim ~f .the- r•etitioner has been rejected in regc1r~ Io many 
1tems. 

. . 
4. l\fr. K. D. Chatterjee; the learned . counsel for the peti

tioner, contended that the scope of section 13(1) is not limited 
to ra'\·' n1:1t e1 iah only and the notification (Annexure 6) is bad 
in so far as it restricts the scops to raw materials. The 
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. . ' 
pct.itioncr mu~t ' be held to be entitled to the benefits of 
the special rate of tax with respect to all the goods re
quired for use in manufacture or processing, as contemplated 
by ~ccti(•'l JJ( I)( b). It has also been argued that on! r uni
form rate h:-ts to be fixed in regard to all the items and 
the . orcin in regard to two rates as mcnlioned in Annexure . 
1 with n ·sp'Xt to two sets of items is illegal. Alternat ive
ly, ir i1; ~ug?"rsted that the expression 'raw material' should 
be giV~:u a '' ider meaning as was observed in Indian Coppa 

. Co·rj)l)mL;on v. Commercial 'Taxes Commissioner( 1 ). .I do not 
· fuid any merit in this argument inasmuch as the opening line 
of tbc scdiou subjec;ts the provision of the section to the 
~onditi<,ns <llld restrictions as may be prescrib::!d. No right 
of paying tax on special rate has been uncondition<1Jiy cfJn
ferrec! . in n~g-arcl to anr goods. A purchaser C<l.H ge~ tlle 
benefil of this section only subject to the prescribed condi
tions m1d 1-c~t rictions and then only on obtaining a certifi
cat~ Ly the prescribed authority in this regard. I am nol 
able to discover any limitation on the power to prescribed 
conditicms and restrictions and no reason could be placed 011 

beha;f .of the petitioner for holding the notification (Anne
xure 6) as illegal. It ca11not be justifiably suggested that An
nexure 6 · makes au dlegal-discrimination between · industria.! 
raw materials and other ·materials because the two groups 'an 
,,·elJ defined tWO categories, permitt ing classification which 

. would !:'t;•nd the test of Article 1-1 of the Corutitution. For 
the · same reason , there docs not appear to be any war rant 
for holding that one unifonn rate of t<lx must be fixed 
with rcsped to all items, )he pe;itioner's own applicati01~, 
as c<•utained in Annexure 8 itself. gives a lie to the stand . 
By the ~;aid ~pplication , the petitioner wanted to pay special 
rate of one per cent on the items contained in Annexm·e A 

. to the Annexure B . and at the rate of 3 per cc :t on the 
goods as contained in Annexure ·E. ·. · 

(l) (!9G5) A .I.R. (S.C.) 891. 
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5. As to the meaning of raw materials, Mr. Chatterje(. 
h:·ncd tiwt -~ir1cc the c:-;pression has not been defmed in the 
Act. it has . tc: be given an extensive meaning. Even as· 
suming · the suggested approach as .wrrect one, it is not pos
sible to alk'w the plea of the peti.tioner in the . present 
sible to :11Im,· the plea of ~he petitioner in the present case beca~ltie 
the not: lic.al i0n (Annexure 6) gi.ves t he'clue to the i nterpretat10n 
of u . . : _:..:.pre:'siOn by menti~ning the word "i,nputs" in brackets. 
Consic\!··,·,·d i1! that light, tbe Deputy Commissioner appears to 
be ri~l1t in balding th~t such items which· are just · to be 
ftltcd in fim~hed goods manufactured by the petitioner cannot 
be ucatcc! as raw materials (inputs). In regard to the cleci-. 
~>k•11 in lnJI{fln _CopfJcr C01'jforation ,. _ Cummercwt TaJ:cs Com
missimtt::- (wpra) it m·_ust be held- that the same has - no 
application to the present case. In the reported case, _.,:. the 
appellant was engaged both in mining operation and _in Ili'lnu
[acturi ng- Ji1·,:.n·s5, · the two processes bei ug inter-dependant. It 
was, t.hcr£'rOI l', held that it was not correct to exclude -from · 
sp\'( ifi( at ion in the certiftcate _of registration as a dealer under 
the Ccntr:1] 3;-!cs Tax Act the vehicles which were used for 

· · rcmcvin[-\ goods from the pl~ce where the mining operations 
11'CTe COltdud\'d to the factory where the ' manufacturing p rocess 
st.artccl. It was pointed out t.hat process of mining arc and 
m:mvbctm·~ , .. ·ith the aid of ore copper goods was an inte 
gratco l p1 ocr~s and there ·,rotllcl be no ground for , exclusiot' 
from the ,-eh.icles those . which ·were used for removing goods 
to t he bcto~·y after the mining operations were concluded nor 
thc:·e. w,1s ::l!!Y ground for excluding locomotives ' and motor 
vehicb .usee\ in can·yin9 finished pi:oclucts from the factory. · 

. (~. Iv!J·. Chatterj~e lastly argued that even accepting .. the 
pnnople ;.,dopted by .the Deputy Commissioner as correct he 
has l!nt appl ied _his mind to the items in question andthe in~pu: 
gn<·.J pa1t c:f h1s order has .been passed in a mechanica:Jl 
Jllallller \\'tlh(,ut appreciating that they fulfilled the conclitions 
for applic:-ttion of special rate of tax. The commodities iu 
re;;p.xt of wbich conces:;ional rate of one per cent was Claimed, 

.but not- ;J,iknn·d, have been · detailed in Annexui·e 2 -
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tn the ~nit pdition and the criticism of ~Ir. Chatterjee appears 
to be <.Orr('·(( with respect to many of the items. By 
>r:1y of iiJu~lration, I will refer to some· . of the items from . 
An ne:..:t·;·,~ ~- ·1 he firs~ item mentions welding rods ;u)d wire etc; 
the third item, oxygen and ace:etyline and industrial gas: 
,the fourth item, grease and lubricants; and the fifth item. , 
core oil. A .large. number of other items are similarly des
crib\:.!. The sland of rhe petitioner is that even applying the 
stand . of the Commerciai Tax Department to these and 
oth('r iretn·: 1he:.y qualify for conce;;sional rate. The statements 
m:.de i11 tl:e supplementary' aflidm·i·t read with Annexure 13 · 
thereto mse 1l the rcle\·ant facts in . this regard. The respon
dents bc.vc not filled a reply to this affidavit. We are not 
;:;ure "het lwr the relevant facts were pl;-~ced before the Deputy 
Comrni~sioner at the appropriate time, but any way, the 
Depnty Comniissioner was under a duty to examine the use to 
which the !tcms are put and then to decide the matter. After · 
going thruu.ch the different lists read wit"h tl~e impugned order, 
it is clear that the matter requires a fresh coesicleration by the 
Deputy Commissioner in regard to t he· items which have not 
been allcn\·r-d concessional rate. The matter, therefore, must 
he rcmittecl to him for ihis purpose. 

7. In the result, 'y do not accept the main points urged on 
be!nlf of the . petitioner and ho1cl the Notification· 
(A1;nexun.: G) tc1 be valid and bindingancl.the approach adopted 
hy th"e Df"puty Con1missioner in Annexure 1 as lawful; but in 
vie\\. of the (lh~ervation in paragraph above_, the maher is remit
ted to the: Deputy Commissioner for reconsidera"tion of the 
claim of the petitioner \Vith re~p.:ect to the relevant items . . 

N,,7.Ii~ Am.1En, J-I agree. 

R· n.-01·tl.r.r rtc-cordingl~'· 
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APPELLA'l'E CIVIL 
' 

' Before Bris!lhetu Saran Sinha and Binoclanancl Siug/z, ]]. 

August, 7. 

1984. 
. ' 

DEB NATH :.\HSI-IRA AND ANOTHER.~ 
, vs. 

THE STATE OF BIHAH AND ANOTHER. 

LiJ;iitation Act, 1963 (Central Act no. XXXVI of 1963) Article 123 
and sution !?-suit settin[l aside exfJa.rte decree-plaiuti[J. asserting in 
plaiitt of having !wow/edge of fraud or colhtsion on 25th Ma.rcll , 
197'2-suit filrd on 22nd May, 1972-furtlter investigation regarding 
fraild or collusion, if necessary. 

Where in tJ1e plaint for setting aside .exparte _clecr~e da.ted 30th 
June 1970 there. was specific assertion tha.t plainttff had knoWledge 
.about the fraud and caLiusion on 25th March, 1972 and the suit was 
filed on 22nd May. 1972; · 

Held . that on the pleading ·of the plaintiff itself no further 
inve~tig ation is neede~l , and , as such, the suit was farred by ]imita
tion under Arti~le 123 of the Ljmita.ti<?n Act, 1963. 

Appeal by- defendants. 

'rhe facts of the case material to this report . are set out in 1l1e 
thP. ·judgment of B. S. Sinl~a , J. 

Messrs Tara !tal!( .l ha and Ramesh ]lw) for the . appellants. 

Messrs· C. K. Sinha (G.P.J.) and Chandra Shekha.r Prasad (].C. 
to G.P.I.) , for respondent no. l and Mr. Shyam. .Suudar. Sinha Shyamr 
for respondent no. 2. · 

"'Appea.l from Originnl Decree no. 555 of l!J76. Against' the decision of 
Shri Hind<'Fhwari P rasad Verma, Subordinate Judge, Kntihnr, dated the 17th 
Ju·nc. l!l7il . • 
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B~<~SHKEru SARAN SINHA , J .-'rhi!l appeal by the defendants first 
· ;par~v m th.e cvurt below, i. e.1 defendants l and 2. is directed 
ag~!.nst .the ]Ud~cnt and order dated 17 t.h June, I 976, passed by 
Sl11.1· Bmdeshwar1 Prasad Verma, Subord•nate Judge, · Katihar, in 
Title suit No. 259 of · 1972. 

2. The plaintiff, the s'tate of Bihar' filed the' aforesaid suit for 
setting aside an exjJarte decree passed by the Munsif. Katihar . jn 
Title suit No. 639 of I9fi4 o~ the 30th ·of J anuary, 1970. l 

f.. The plaintiff's suit. in brief, was that the father of defendants 
I and 2 was an ex-intermediary in relation to cade.~tral sur,·cy khata 
nos. 139 Rnd 14-0, appertaining to toUzi no. 1239 of village Katihar, 
which in t11c revisiona-1 survey , have been numbered as nos: . 617 and 
637. In the year 1952 the interest of t11e eX-intermediary ,·csted in 
the State of Bihar and, as stich , defendants no. I and 2 had no righ t, 
title or intere>t in the suit prOperty which is a tank haVing an area 
of 23 acres and a, Bbincla around it of 17 acres. According to tl •e 
plaintiff. 'I'itie suit No. 639 of 1964 was. filed in the court of \lUnsif, 
Katil•ilr , for a. declnration that the survey entry With respect to the 
aforesaid two khatas ~n the revisional sur,·ey ~ras ·erroneously shown 
to h(· in favour of the State of Bihar and that they had raiyati interest 
in tho~.e two khatas. In tbe aforesaid suit tlle State of Bih~r appeared 
on 26th April, l9GS. through an A.G.P. (defendant no. 3) and in which 
onl,,· petitions were filed for time to file Written statement. Ultimately, 
or' 5th J anuary. 1970, when again an application was filed for time to 
file n written statement, the court directed tl1at thl( suit be fixed for 
I CJth J anu?rY, 1970 for hearing e.t parte and rejected t11e prayer of 
defendant for time. But it further obser\·ed that if on that date 
the def!'ndant would file written statement then it would be consi· 
dcred. On 19th J :muar.v. I970. again only . pra~·er was made on 
bciJnlf of thr defendant (the plaintiff in .the present sUit. und<>r appeal) 
!or tim<' to file written statenient which " 'ils rejected and the nex~ 
dRLe fixed wns 2Sth Jnnuary, 1970. On 28th January, 1970 also . 
Pliayer for time to file Written statement Was made and no prayer was 
made to revoke the order for exp:utc hearing. 'I' he \I unsif. there
for~. directed thf\ suit · to be put up for hearing on the next day i.e. , 
on 29th fanuary, 1970. On that · date again a prayer was made for 
time to file written statement and no prayer was macle to set aside 
the order for ex parte hearing. wl1ich Was again refused.-Later nn. 
the case was taken up for ea.:parte · hearing on 29th January, · 197(), 
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· wil<!n no one appo:-ared for the defen~lant in that suit, the case 
1 •rOcf'rdecl e.l:pnrte. On 30th January, 1970 the final order was pas~ed 
in that suit on the basis of Which a decree was passed. 

I . 
•J . '.l'he plaistiff's case further wa5- that t\lereafter on 25tl~ March, 

1912, for the first time defendants no. 1 and 2 started interfering 
wit't the possession of the plaintiff over the · aforesaid two plots and 
the!l · ha,·ing discovered. on enqi.tiry, that an c.rjJarte decree has been 
OUt<finecl in respect of the property by fraud, the present suit was. 
in~iitntecl to ·set aside the ex parte decree as , according to the plaintiff, 
it lmci been obtainrd by practising fraud by defendants 1 and 2 in 
c,,Jiusion with the, A.G.P. defendant no. 3, and the law moharrir. 

. . . 
:;. Two sets of writ.ten stateme~t were filed , one by defenda.nts .1 

and 2 and the other ~v defendant no. 3 who, ut the relevant ti!lle, 
" :as one of the A.G.P . .'s at Katihar. 

·6. The c!f:.frnce of defend<Htts 1 and 2 was that the afore>aid 
pr0p~rty was .in possession of the c:dntermedbry before the vesting 
(I( nminclari nncl was being nianagccl by the Manager of the Court 
of ,.r:~rd.c: r~s the interests of, the · ex-intermediary had been put in 
eb! ~e of the Court of ·wards. It "'as their fllrth.er case that on 16th 
August, 1952, the said· Property a}ong With others was put in the 
po"-c:ession and 1nanagemei1t of these defendants by the Manager of 
'tlw Court of lVards and the same hac! never been treated as Saira! 
intrrest of the Stnte. 'I'he allegation th;:tt there 1ras fraud -committed 
hy.1hesf' defendants in collusion With defendant no. 3 and the ·Jaw 

, mol•arrir was· al•o denied. 

7. In the written s~atement filed bv tl1e A.G.P. (defendant no. 3) 
it · 'rns stated that if a Written staten,·cnt in . tn'e earlier ·~uit had no·t 

· b~~!l filed. ·the fault W<1S not his hecau~e it was for the G.P. to have 
sent thf' written ~tatement after properly drafting the same and 
gt>tiin\{ it verified and he had merclv to fi)e ·it in court. The Written 
~:tr~tePl E>nt haYing not been sent to him. he was nc"er in a -pOsition to 
file it. His further dr fence was thn.t it Was for the' Jaw clerk to take 
steps for fil.ing the written ftatement '~·ith the aid of the G.P. 

. • R. Both si~es , in snpport of the.ir resper.ti,:e cnses. tendered a 
lllllnher of docum<"nt~ and led oral evidence· on a consideration of 
1~hich the learned Subordinate .Jud~e decreed the suit of the plaintiff 
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on the finding that the defcnda~ts did Mt have a strong case and, 
tlwrc:fore, had motive· to comudt fraud and that the decree in Tille 
suit no. 639 of l 961. was actually obtained by dec~itful means. He, 
u·rordingly set aside ihc cxparte deere<; passed in the aforesaid suit. 

··!J. In sup"port of thi~ appeal :Mr. 'l'arakant .Jha has advanced only 
two .submissions. The first submission of the learned rnunf'cl is thai 
the nHt was barred by limitation. 'rl1e second submission of th.; 

. learned counsel is that on the pleadings and on the materials on record· 
there was nothing tn indicate !hat fraud \l·as committr"d hv clr-.fr·nc!ants 
I and 2. nor was ihere anything to indicnte that in the' cofi1Jl! i~sion 
or the frnud, there \\"as collusion betWeen dcfend:tnts I and 2 on the 
one hand and defendant no. 3 and the (aw moharrir on the otl.er. 
L~arnecl counsel has further urged that even if the c:1~c of these 
~cfenclants in Title suit no. fi39 of 1964· was a verv wer~k one , that by 
It!lelf \rould not be a groUnd to set ~ide the e~(jJarte <1ecrec in the 
absE;nce of evidence in regard to fraud committed by th'! appr-llnnts 
or. defendant no. 3. . 

. 10. I3eforo takin~ up the Cjuestion of•limitation. it hs to · be 
noticed that this point "·as not urged before the tria l .court. Although 
in tl1e written statement it was stated that the suit Was barred by 
limitation, no ·iswe ewn \\'ith reg:trd to rhat m:ttter was framed by 
the trial court. Mr. Jha. however. has urged that the question., of 
)ii)l itation can be raised for the first t!me, even before the appellate 
court if no further facts have got to he investigated. Subrnis~ion of 
Mr. Jha is that on the pleading of the plaintiff itself, the suit was 
barred by limitation. ' · · 

11. Article l ?.3 of the Limitati~n Act provid<!s a period to set aside 
a. decree passed expartc or to re-hear an appeal decreed ·or heard 
n:·/l((r/e. The p~riod is tJ,irt'' days. 'fherefore, on the fa~e of it. if 
th11 decree was nassed on 30th .January: 1970, in Title suit No. 639 
of 196+. limitation w01ild Ordinarily begin to run from the 31st of 
January. 1970. However, in the insla nt rase, the case 0f the plainti~ 
is that the e.1:parte decree was s consequence of fraud. In that 
"<'icw section 17 of the Limitation .1\ct wculd become relevant Which 
proYides that where; Cor a suit, a period of . limitation is proVided 
under the Limitation Act. tlte periOrl of limitation shalt not begin to 
run until the plaintiff or the applicant has discovered the fraud or 
mistake or could, with reasonable diligP.nre. have discovered it. 
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'Suhn'ission of l\1fr". Jim is that on the case in the pl<~lnt A& filed by 
. the plaintiff itself, it came to know ·about the fraud o,_n 25th Mn.rch, 

1972, and the instant cn~e was filed on 22n.d :May, 1912. He, there
fore. submits. that the case. wns baj·red by limitation as it was filed 
h'y~nd the prescribed period o t' thirty days from the date of the 
knowledge of fraud. In paragraph 12 of the plaint it has been stated 
thnt the Block. Development Offict'r , Kat.ihar, made an enquiry in 
cCJUt t and [t'arnt for the ll~>t time on 25th :Mareh, 1972 that the 

· dPfcndr,nt~ first party, i.e .. the · appellants got an e.Tparte decree in 
~uit no. 639 of 1964 on 3cith JanuarY. 1970, and theren.fter. on the 
ha~is of intensive enquiry, was. cmwi~cccl that the exparte decree has 
been obtained by committing worst fraud, upon the plaintiff. · There
fore. it will be seen that in paragraph 12 it has not been specinca.!ly 
stated fif: to when the plaintiff respondent' came to k110'" of the fraud. 
I-1•)\\'f'Ver. in paragraph 24 of the plaint it is further stated as 
fc•llo.ws:- · · 

"'l'hnt the cause of aetion for this sllit arose Within ·the juri~die
tion of this court on 30th January, 1970 the ·date of 
e;~.:fHrrte decree obtained lw fraud and collusion and. on 
25th March, 1972. when the plaintiff for the first time 

_ came to know of this ea:·pa.,:te- decree on enquiry on 25th 
March 1972 within the juri~diction of this courL" 

\ ~ o I 

1 n this para of the plaint there is the specific assertion that the 
vlaintill' hnd knowledge about the fraud and collusion on 25th ~~Iarch, 
l9n. Henc(' on the pleading of the plaintiff itself no furtl1er 
inve~li!rntion is needed and it has to he held that the suit was 
lmrred by limitation. 

1_2. On behalf of the State a strange ar!?ument has been aclvnnct'd · 
to resist this submis!'jon. It was argued, and T must confess that I 
ha,·e not been able to understand the submis~ion, that the ·party 
aggrie,·ed by the e.r:fJarte dcci-ee in Title· sUit no. 639 of 1964 was not 
the Block. Development Officer hut the Collector. Purnea. In support 
of this contention reference has been made to Yarious provisions 
of the Bihar Land Reforms Act which provide that . after . the ve~ting 
in favour of the Sta.te, the interest of the ex-intermediary shall be 
managed by the Collector of the district concerned. Even with 

-re::;!l rd to this argument the de!lnition of 'Collector'. as given in that 
Act, has not been taken into account which provides that the Collec
tor shall include various ather authorities but not below the . rank of · 
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~~ Sub Deput_\· Collector, who mav be notified on heha!f of the State 
Crwi·rnm~nt to act as the collector. It has not h (;en shown that in 

: /Purnea the Collector alone Was the authority 11·ho has been given the 
p ow<:r With regard to the Vesterl pr0pcrty of an ex-intermediary. 
Indeed, on the records of thi !'< Fir~t Appeal thr>re is nothing to indi· 
en i:e that at any s tGge, With reg-ard to either Title suit no. 639 of 1964 
or the present suit out of which this appe~ 1 arise~. the matter was 
evt',. before the Collector. Even the nJajnt in this suit h!!s been 
verified and affidavitcd bv the Additionai .Collector of Purnea and not 
b.v the Collector. Therefore, there is no ~ubsinnce in the submission 
tlt nt if this point was pressed thP.n the plaintiff would have shown 
pn:re~din~ that th~ Collector had kno11·ledge of the ca!l!' With in thirty 
<hYf- 2~nc1 ~ray 1972. 

13. Under section 3 of the Limita tion Ac-t it is the dutY of the 
coun to d ismiss a ·~.llit if it has heen filed after the prescribed period 
and even though plea of limitation has n"ot been set up as a defence. 
In tl1e ca~.e of Gajadhar Rai v . Ram . C!1aran Gone and others (A.I.R. 
19~0 Patna 256) a Full Bench of this Court held that under section 184 
of tbc Bengal Tenancy Act. the Court was bound to dif'miss the suit 
if it is a suit under Schedule 3 of the Act and i~ not instituted -Within 
t},e time prescribed in . that Schedule althomrh limitation has not been 
].-IPadrd. Similar!~·, in Ramaj•nn Dubey· and oth ers , ._ Chitrndeo Raj 

· UIZ!I of/•ers(l) a Single Tudge of tl1i~ Court p ointed out tha t it was the 
"dut\· of the- Court it~i-\lf to see whether the suit wa,: barred bv limita
tion'. Jn this ca5'r I have already pointed out that on the plaint itself, 
tllt! ~uit was harr.ecl by limitation. 

14 . As learned counsel fnr the parties argued this appeal on 
merits also, I would r ecord my findings on merit!= as Well. The case 
:1f the plaintiff-resprmdent was basrd upon the fact that fraud was 
rr:Kti!'ed b~- the defendants appellants in coJI"u~ion '~"ith defendant 
tN- ~- and that 11·as· how an e.Tparte decree was obtained. With rega rd · 
to fraud, in ])aragraph 12 nf the plaint it has been stated that when 
the plaintiff came to know a·bout the e;cparte decree. · an intensive 
enquiry was made i'nto the Whole matter and therearter the plaintiff 
w as convinced that the afore-n1entionerl e.qwrte decree in 'ritle suit, 
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no. (139 of 19(1:~ wa~ obtained by the defendants first party bv commit-. 
ling worst fraud upon the court. Th~ fac.ts Which le~ to this c.onclu- · 
Hi0 n have not been stnted in the plamt It~elf and 111 the ev~dencc 
led by the plain!i!T nothinl! has been stated as to .on what ~as!S· and 
on whnt cn.quirv the plaintiff came to the conclUsiOn that f1 aud hnd 
been practi;;cd i.n the ca~e. No doubt, · evjdenr.e has .been led thnt 
dcfr:ndnnts 1 and 2 hnd a vcr'' Wpek cnse when the filed Title suit 639 
of 190'1 ·and, therefore. theY hnd n motive to practice frnud. However, 
in th i~ connrt:tion it · hns ·to be horn in mind thnt fa.I~ity of the 
claim itf'Pit"does not constitfte fraud. Tn the case of Mt. Lw1anmnni 
Kuar and anotlfer , .. Ram Gobilldn .Sillglt and others(l) Sir Fa::.l Ali, 'J.·i 

· with whom J~arrie~·. C. J. n~reed, held : , . ' 
. . . 

·"'I'hc question .as to t!le falsity · of the claim d<;>es not by itself 
· constitute fraud. It has beE'n lield in a sE>ries of cases 

of this Conrt that · this C]U('!~tion . · can be gone into only 
to mnke .the cnse of fraud probable and show by tl1e 
fr:md was committed ." 

It ha:,, therefoJ:e. to be seen that apart froni the wenkness : or falsity 
of the case of defendants 1 and 2 in ·Title suit No~ 639 of 1964, 
whrthcr there was any other material which would indicate that fraud 

··had been com m ittecl. · I 

15: Tn thi[! connection it ha!; to be hom in mind thnt although 
· Title suit no. 639 '1;as filed in dJc year 196·!, the Sta.t'e of Bihar, the 

plaintiff respondent in the p resent case. appeared througli the A.G.P. 
· r;n 2Gth April, 1968, and till 30th J anuary. 1970, ·when the e.t~Parte 
· dl:':<'reE' wns pa~sed. even the written statement in tl1e case had not bE'en 

filed. Tbe ordcrsheet of Title suit o39 of 1964- shows that on 18th 
Derember. 1069, the court . in granting tim~ to the plaintiff-responcent. 

_ hn.d awarded a co:>t of Rs . 10 still up to 29th Januarv 19i0 when 
· the case was taken up for e.qJaJ:te hearing, the Written 'statem;nt ·bad 
'not been fil ed. Admittedly the Written statement after obtaining 
imtnwtion. had not to he · drafted and filed bv the A.G.P. The 
pla·intiff's own Witnes~ . l? .W. 3, · the ' Law Motiarrir h as stated in 
pnragrapb 6 of his deposition that before prepadng the written state
me.nt, .<;tatement of facts had to be called f1·om the . B·.D.O. thrQugh 

(1) 1002. S.I.R. (Pa~) 357 . . · 
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the law clerk· and then · that had to be st:nt to· the Government 
Pleader. The Government Pleader would then prepare a. Written 
statement which would he sP.nt to the Additionfll Collector for hi~ 
approval and when the Additional G1]lector would sign it, he Would 
give it to the law clerk who would give it to the A.G.P. who, in hio; 
turn, would sign it and fil e in court. lt is obviou~. therefore. that in 
the preparation nf th e written statement. on the pl,aintiff-respondent's 
u\\'11 evidence. the A.G.P. had nothing to do with it. 

' 
}().. 1 n the inc;tant case no evidence ha~ beP.n Jed as to what steps 

·were t~ ken from 2fith J\ pril. I 968 to 29th January. 1970, by the 
p!aimiff-respondetlt for the · preparation of the writt('n statemPnt. 
l\'othinp- has hP.en stated even in the plaint to show a~ to Whethe-r 
st:!tement of fads had been called for frhrn the B.D .O . and Whether 
it had been sent' to the Go\'crnment Pleader. ln such circumstances, 
it is difficult to Coil(· Jude as to how tire A.G.P. wa" at fault in the 
matter. Ht-l has stated in hi~ evidence on onth that hr neYer recein?d 
lh-' written statement ancl .f:or that lre was al"·a~·s a~king- the law clerk 
to takt• necesf,ary steps thrnu!!h the Go1·ernnrcnt Pk-acler. But that 
''';];; not done in thl• ca.;;e. He '''as. therefore. not in a position to 

· · Ii i ·~ thf' written st:ttemetit and from '''h:Jt T h:n·e indic:W'd above the 
f;tnlt was not I* at all. · 

17._ ThP trial cou~t has slated that the decr~e was obtained by 
practifling- deceitful mean~ only on the b~si: that after the learnrd 
Munsif had directed in Title suit o39 of 19fi·~ tlrat the case' would 
prnreerl erfJarte. no petition "·:~~ filed b,,. the A.G .P. to set aside that 
order and ga1'e fresh time for filin~< Written ~tatement- 'l'his by itself 
(·:Jnnot br :~ _ground f.or holding- that there was frnud. 'I'his .. a:pect • 
nl' tlw mattPr is capable or innocent explanations as well. In the 
lir":t Nder on 5th Tanuar;.· . !070. when the learned ~!Hnsif directed 

.. that the ca:e ,,·ou !cl pror.""d e.l: jJarte . on 19th· .T anuar_,., 1970. he had 
fu rther stated that if by th<>n a '''rittPn statement was filerl it would 
be cor,sideJ·ed . Probabfv. it. was on the basi-: of that ob:ervation that 
subsequently the A.G.P.' was ti1aking Pra\·er onh· for e.xten~iOn 0~ 
the ·time for. filinl! ,,.rittPn statement. - .-\fter that· the case was again 

· put up for hear!ng on l9lh January, 1970. then adjourned to 28th 
Tatman·. 1970 and again adjourned to 29th .Januar)'. 1970. when the 
~onrt finally refnsf'd to adjourn the ca<e. In that date the learned 
!l'fun~if proceeded with the case and no One appeared on behalf c,f . 
15 ILR_:_8 
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the · plaintiff-respondent in Title · sUit no. 639 of 1964. · If the plaintiff 
respondent. did not Choose to appear , it did SO at its oWn risk and it 
wos not- incumbent upon the court to go on obliging the plaintiff 
rcs'pondent by ad.iourning the case sine die to suit its. convenience. 
I ani,' therefore, on the material!> on tl1e rrcord, unahle to hold that 
any fra ucl was practised in this case by defendants 1 ahd 2, nat:nely,. 
the appellants , in collusion With · defendant ·no .• 3 a.i1d the Law 
:Mbhar1)r _in the case concerned . 

.IS .. · In the result, the appeal is allowed, the judgment and decree 
of ihf. .court below are set ~side and the suit of the plaintiff respon- · 
·dent is dismissed with cosis throughout. 

:B1NoDANAND SJNGH, J.-1 agree. 

R. D • . Appeal alloweq. 
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CIVIL \VRlT JURISDICTION 

Hcfuu: Satycslmim,-Roy ani Abhiram $inglz, ]]. 

1984 

October, 22. 

M/s Steel City Beverages P. Ltd. Jamshed!)ur.* 

v. 

The Union of India and Ors. 

Centro! E:tcisc Rules, 1 ~44-Rule 8( l }-notification · con· 
taiJted ill /lll;•tr:xure "2" issued under,-granting. ea:emplions 
to 1JW'i1.1fact.mr1· with resjJer;t to e.vcise duty-whet her applicable 
t'J n;rif-f,etit.iuner, manu facttn·ing beverage "i7', registerecl 
mark of Rt·~jjOI·Ident no. 5 unde·r certain conditions of put, by 

·RafJondent no. 5. 
' . 

· · j\j(ln alcoltnlic be~erage known as '77' lfas admittedly 
registcrc·l tr:tcle mark of ·Modern Bakeries (India) Ltd . , respon
dent No. 5. and it allowed the writ petitioner to use the same. 
Jn order to ~:feguard its interest and in order to keep up 
repnt.atwn, ;llld good _ ,~-ill of its trade '?~rk respondent No. 5 
imposed ct•ri'am conchtions. The conchtwns . re::td as a whole 
clearly establish that the writ petitioner . was not acting as an 
agenl. of rcsp11ndent No. 5 in manufacturing ::tnd selling the 
beverage . 

. f]c{cl. that· the writ petitioner, ·being a manufacturer was 
· cnt.itled to . the txemption as cuntai'n~cl in Annexure "2" which 
was issued i.lfi(1er Rule 8( I) Qf the Central Excise Rules. 

,X,Civil Writ Jurisdiction Case uo. ~7 of l!l70(R.) in rue mnt!~r ~ an 
\icati•J'l unacr Articles 226 nnd 227 ·of the Consl:tnt-ion of India. ! 

app • ·' . . 
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A ppl ical:m} under Articles 226 and 227 ~f the Constitution. 

TI•C' ·facts o( the c:ase materiat' to this report are set out in 
tbe j~~rlgment of Satyeshwar Roy, J. · 

M.·.;. B. G. Ghosh, P. K. Sinha, D-K .Sarlw·r and S. N . Das 
for tlte petit'iouers. · 

'M,: .~ D,·£.1 ~ Prasad., Stall(ling. Counsel Gpvermnenl of India 
aud /1.' Sa hay for t.he respondents no . . 1. to 4. . . . 

M1·. Knlyan Roy ~or responde~(, no. 5: 

SA'IYESH\I'i\K Rov f-The pctitione,r a private limited company, 
is a m<mufa<.L•rer of soft drinks in its factory at Adityapur i1~ 
the district cf Singhblium. Juitially it was manufacturing Coca 
Cola aitcl F.t!~ta Orange. It entered into an agreement on 25th 
December, ; ~li I with re:::poudent no. 5, l\Jodern Bakeries (India) 
Ltd. for m.mufacturing non-alcQholic beverage known · as '77' . 

·TI.e soic manufacturing, selling and distributing ag.ent of the 
compos it.ion for preparation of '7i' was respondent no. s: 
The agro:ement entered iuto by and between the peti tioner and 
re;poHde;·,: no. 5 .is annexure 1 to the writ petition. According 
to the ordn c::;tcd 18th September, 1978 of respondent no. 2 
conlainccl. in ;q111exure 7 , a:; the petitioner was manufacturing '77' 

. for and on. heha.lf of respondent no . . 5 it was not entitled to 
exemption isso1Ni. under rule 8( I) of the C~ntral Excise Rules 
l~H.:J: (the RI1ic:;' on 4th July , 1!:177, Copy of the notification 
i~s11crl Ullllcr that rule i:; a~mexnre 2. · · 

2. 1n thi:; ~pplication, the ·petitioner has '.prayed for 
· issuance of appropriate writ for .quashing annexure 7 '.on the 

ground that rn terms of annexure 1, the petitioner was· itself a 
mannbt turcr of soft drink ' 77' and was not manufacturing it 

· for·am!. on be.naH of rc~pondent no 5. It was therefore entitled 
to avail the .exemption granted undei· aunex~1re 2. ' .. 

. 3. All t!le parties ~-elied Uj)On annexure 1 in support of 
then· re!'pewve contentiOn. The decision of this case will there
fc.:·.-:, c!.?pcnd on the correct interpretation of annexure 1 to find 
out· ~rh<>t.h<>r the petitioner fi·as a manufacturer of soft drink ·'77'. 
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• · ·1: The J)l"titioner· has a factory in Aclityapti"r and the same 
Is regt~tered under the Indian Factories Act, 1948, rcgisteration 
no. bemg J ~~1 0 j SBM. The petitioner is solely responsible for 

· the engagement and supervision of the employees for its factory 
and in every re~pect it has full control over the activities carried 
on ·at thal. htl tory. Before manufacturing '77' it was also manu
factm!ng othet~ soft drinks in that factory. The petitioner in 
tan·t::; of ann<'xure I agreed to manufactur~ '77' in its factory at 
Adi.tyapur. Under annexure I respondent no. 5 agreed to sale to 
the .petitioner the compositiqn which was used for manufac
turiu~ '7'.' '. '1 he respondent no. 5 was the sole manufacturing, 
sellillg and dist1·_ibuting agent of that composition. For the . 
manuta,·tm c of the soft drink '77', in addition to the said com· 
positicii1, other a-rticles and chemicals like sugar, carbondioxide, 

. highi-Jc:1" super cell, CJustic soda flakes etc. were also . necessary 
which were purchased by the petitioner from the market. 
Bottles fo1· bottling the soft drink and crown corks were also 
pmrhai'ed by lhe· peLi;tiouer from the market:- Respondent no. 5 
had no control .over the ·petitioner or its factory at AdiLyapur. 
Since rcspoJlflent no. ;i .allowed the petitioner to use the trade 
mark '7 '; ' owned by respondent no. 5, the latter was entitled to 

. enst:rc the quality of the soft drjnk. In annexure I the territory 
within whirh the petitioner was entitled to sell '77' so manu

. facttJretl in it~. Adityapur fa'ctor:y, was defined. According to the 
petitiur.::r it ,,·as a manufactu.rer as defined under the Cenfral 
Exdsc an;I Sell Act, 194'1 /the Act. . _ 

Rcsponclcnt 1~os . 1 to 3 in· their counter affidavit admitted 
tJ;:Jt tl:.c: soft drink '77' was mai1ufactured by the petitioner at 
the. Adityapu.- factory , but contended that _the same -was manu· 
factured on bt>half of respondent no . :>. The terms of 
annexure 1 would show that the pG_titioner was manufacturing 
'77' CtJt behalf of respondent no . .:l. In support of these assertions 
tlH~ rcsp01idents quoted some of ~he . t~rm and · conditions of 
annexure 1 in the counter affidavit. ·. 

. . 
_ RcsponMnt no. ~ filed ano_tl~er cotinter affidavit ~n which 
' it admiU.ed the case of the petitioner. It stated that 1t had no 
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control ovt~· I)! supervision in the factory of t_he petitioner 
situate at A.dityapur and it was in no way concerned' with the . 
manufacture o.f soft drink '77' marketed by the petitioner. 

5. Th('rc is no dispute that the soft drink '77' was manu
facture(hls understood under the Act in the Adityapur factory 
of the pC'titioner. The word 'manufacturer' according to the 
Act shall inchtde not only a person who employs hired labour 
in the produdJOn or manufacture of excisable goods, but also 
any person who engages in their production or manufacture on 
hi::: ow•1 accaunL. According to respondent nos. l to 3 the peti
tioner \\' ib not a manufacturer, but was manufacturing it on 
behalf d r'l.'sponclent no. 5. According to the writ petition and 
the COUlllCr alfidavit of responcknt no. 5, the labour emr)loyed 
in the Adityapm factory was by the petitioner and the peti-

- Liont:t; was · er.gagccl in manufacture of '77' on its own 
. accoui1t . It was not disputed .by respondent nos. l to 3 

that if t.hC' petitioner was manufacturing the soft drink on i its 
own arcmu.t- it. was ~nt.itlecl to the exemption granted under 
annextire 2. 

· 6. 1\nne-xure 2 is the notification elated 4th July 1977. It 
rt>ads as follow8:- · ' 

• I 

"l\:otifiration No. 211 /77-C.E. dated July, 4, · t977 
reading a~ follows:-

In exercise of the r>ewer~ conferred .by sub-rule (l) 
of rule 8 of the Central Excise Rules 1944 the . 

- Gentral Government hereby exempts ae~-ated 
waters not cOt~taining extract~ of cola (Kola)' 
nuts, and fallmg; under sub-item (2) of Item 
No .. 10 of the Fmt Schedule to the Central 
ExCJSe and Salt Act 194-4 (1' of .1914) from so 
much of the duty of exci~e leviable ad-valorem : . 
Pro_vicle~ that the exemption contai~ed in this · 
notrficatwn shall apply only to the first 
clearance for home consumption not exceeding 
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fifty lakh bottlc.s, by or on behalf of a manu
. fact~trer from one or inore factories during any 

fmanetal year subsequent to 1"977-78, and for 
such clearance not exceeding thirty seven lakh 
bottles during the period commencing on the 

· 4th day of July, 1977 and ending on the 31st 
day of March, 1978". ' 

7. The relevant terms of annexure I which were . relied 
upon b( the parties are as follows:-

• ;• • • a a o o 0 o o o o •: 0 o • • o o o o t 0 0 o o • o 0 o 

:(A). 
._ 

The Compan'y ·is the sole manufacturingfselling/ 
distributing agent of a compositions (hereinafter 
rderred to as tl~e composition) the formula which 
j':; an industrial secret of Mfs. CFTRI, Mysore 
from which a non-alcoholic beverage syrup is 
prepared which is used in the preparation of . a • 
non-alcoholic beverage (hereinafter referred to as 
. the Beverage) for sale in b6tt1es and other con
tainers and in other forms or manners. 

{B). The Company is th~ owner ohrade marks 77 Double 
Seven that distinguishes the composition, the 
Syrnp and the Beverage and of the trade mark 
consisting of a Distinctive Bottle in -~arious sizes 
in which the Beverage will be marKeted, the said 
trade mark 77 Double Seven and the Distinctive 
Bottle, being hereinafter referred to as the "Trade 

{C). 

~D). 

'.Marks". · 

: . . I · 
···················· 

1 he Bottler desires to prepare and bottle the 
.Beverage for distribution and sale in and through
·Ollt a territory to be defined and described here· 
· ;J[ter and when so defined· by the parties under 
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their signature shall· form integral part of 
this agreement . 

.... ... .......... .. .............. 
<;; ·. 

(b) It i~ an express condition of this agreement that the 
bottler will not sell or resell. nor lend, sample, 
~ift or otherwise dispose of the composition/ 
:.-yrup inside or outside of his territory without .the 
prior written consen)J of . the company .... ... .... ... ~ 

..... ............... 
....... ........... ... .... \ ..... . 

O H_ is an e~press condition of this agreement that the . 
bottler ·will not sell or re-sell the beverage outside 
of his territory without the pri.or written consent 
o[ the Company. 

" "J:hc Company i.mclertakes' to sc;:ll and deliver to . the · 
Bottler for clesLination . such qtJantities of the 
composition as may be specified by the Bottler . . 
The Company will ensure the quality of th~ 
composition· to be supplie'd to the Bottler in con
.formitv with the Food Laws 

• .I • 0 

. . 
3.(a) The: Bottler will use . the composition thus pur:

c~lased from the Company exclusi,vely for prepara
tion of the symp and the preparation. and bottling . 
_vf the beverage as prescribed from time to time 
by the Co1npany\ .. ..... .. ::. ; ........... · ......... . .. .. 

··········· ········ 
(b) ... ............. .............. ............ 
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·1. (a) ·:r he !3ottler shall make advance payment for each· 
cons•gnment of the composition by a crossed· 
demand draft only. Cheques, hun<lies, etc. a I~ nm 
::-cc~~table. The Company shall despatch _the corn
posJtJO~ according to the mmual agreement 
l~etween the parties as mentioned above in . 
paragraph (2) .FOR dest ination. The Bottler :;h~!l 
·be 1iable to pay taxes,"~ rates, iocal taxes central •;r · 
State taxes or levies and all other expendiLUre 

. iucidental thereto. 

(eli . .. .. .. ... · .... . : ..... . :: .... ..... . 

5. (a) 

. . (b) ·· ··· ·· ··4·.; ····· ······ ···· ··· 

6. (n) The Company. reserves t"o itself the right to · 
·produce .and sell the beverage in the territory of 
•the Bottler either by itself or may appoint one or · 
. more bottler for the whole or part of the territory. 

' . . 

(b) 
• •• 0 0 ••• •• • • 0 • • 0 ••• •• ··-·.. . . .. •• • 0 

. ' 
I I 

ln a.-me~ure l 'Company' refers hereto respondent no. 5. 
and' ·:notrler" refers t<? the petitioner. 

. 8 . i\L~·o;~cling. to Mr. Debi Prasad, learned counsel appear-
ing m1. behalf oi respondent nos: 1 to 3,• as the respondent no. :> 
had the e;';::clm!ve right to prepare and sell the composition and 
the pet.itioner had. ~o right . to sell the _beverage: prepared by 
usin~ .th:u composition .outside the specified tern tory and the · 
petiti'-1!:er .is also · required to maintain_ .the standard : of the 
beverage. 1t should J;>e held that the petitioner was manufac
turiqg th~ I>C!\'erage on. behalf of respondent no . . 5. 
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~~~. Gho5h, learned counsel appearing on behalf of the 

p~titbncr, urged that on the grounds relied upon by · Mr. 
Prasad, the petitioner did not become an .agent of respondent 
no. 5. I~l: :,;nhmitted that thtl composition which was one o£ the ' 

·· ingrcdieut::: for the manufacture of beverag(; was out right 
· pur(:hasc·d hy the petit-ioner from respondent rio. 5, and at no 

point c.E time or at tio st-age of the . maiiufacture of _the beverage, 

rrsponder.t, no. 5 had any con.trol. .· . · ·· . 

!J. i.-rom the t~nns and conditions quoted her.ein~above, it 
is cle:u tklt rite composition was purchased by the petitio11er. · 

. from 1 espondcnt no. 5. Admit.tedly' '77' was · registered trade . 

inark of rc.~pondent no. 5 and It allowed the pet.itionc·r:\·:.to · use · 
the san:'c I~ order to safe guard its iJ1tet·est and in-order .. to keep 

up rqmtatic.m, and good will of its trade mark, respondent no .. 5 
impo;;ed ccl'taio conditions. The conditions read · as a whole, 

··clearly e;;tablish that ti1e petitioner was no acting as an agent 
·.of re~pomlent no.· 5 in ·m<iufacturing and selling the ·beverage . 

Further; in the counter affidavit, filed on · behalf of res· 
· ponde~>t P:o. 5 it has been as~ei·ted tJmt they were r10t. holding 

.any lic~n<.e under the Act for manufactu~ing the beverage,. nor 
. ~hey had any factory for the same. They were not manufacturer 

·.withi·1 the mtaning of section 2(f)(iv) of the Act. In my opinion, 

:by nu stretch of. imagination rcsp_ondeht ·no. 5 can be said to be 
:a manufac..turcJ: under the Act .; Similar, view was ~xpres~ed _by 

1
·a Bc11ch c.•f the Delhi High Court in Poona Bottling Co. Ltd. 

~ -versus tl.t: <.':mon of lnqia [1981 E.L.T.(J) .38~].. Tbis view· is 
' also :::1pForted by a decision of Gujrat High Co~1rt fn Cibatt~l 

Ltd. Vcrst.l:; the Union of India [1978 E.VT. (]) 68] and .of. 

M adras High Court in SfJance1· Co. Ltd. Versus Assistant Collec
~or of Ctmtral Ea:cis(: [1~83 E.L.T. (J).; 2098] .. 
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It is surp1 ising that inspite of the decisions of the Govern
ment of India in , Surat Bolling Co. Ltd. [1980 t.L.T. 3537. 
(G.O.l.)] and in . Punjab Bevemges Ltd. (1980 E.L.T. 4i5 
{G.O.I.)l wl1 ich followed Cibatul's case (supra) respondent 
1?os. I to 3 c'ontested this appli~ation. 

10. F·.-r the reasons, aforesaid, this ·application is allmv-ed, 
· annex• .• rc ~ is quashed ·and it is held that the petitioner was 
entitk~i to the exemption as contained in annexure 2. Respon-· 
dent Nos. l to 3 must pay cost of this application to the 
petitioner ~\ hich is assessed a~ Rs . . 500 J (Rupees five hundred). 

· Al~Htr •. \~1 SI~GH , J.-1 agree. 

' R.D. 

,. 
ApfJlication allowed. 
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APPELLA'l'E CIVIL 

Before . U day Sinlra. and S. ]. H11c!er, Jl · 

1984. 

Octobc1·, 23. 

RAi'viESHWAR SINGH DEO AND OTHERS.• 
.. v . . 

. HEMANTA KUMAR STNGH DEO AND OTHERS. 
.. 

Hi11du.La~-Jmpartible ·estate-:-whethe-r ran be . · ?wnell :ana 
·possessed /Jy joint Hindu family-Junior · _bra~ch of ]otnt !"f mdu 
jamily--ri(fhts of- no intention tn for(fo the, nght of Sttcccsston by 

· 1n i!.mbers of junim· branch-effect of-sanae/, whether to include 
wit/iin its ·term. all· the maintanance holders. 

· A joint impartible e~tate· can be O~l'ne~ a.ncl pOssessed by ·a Jo!n! 
Hindu family and the members : of the JUnior branch of the ]Omt 
Hindu fiunily can he .said to forgo their rights of succession to estate 
only if an . intention on their pnrt to sepP.rate from the family can 
either be ·express or iniplied. In the in!'tant case no such intention , 
eiihed express or implied on part of Gandhnrbnraj Singh Deo. a 

· member of tl,1e junior branch of· ·the joint Hindu family, is either 
alleged or proved. · 

H rld. tha-t the San ad cannot in any way be ~onstrued to be. only 
in favour of Dwijraj Sin~h Deo. It would include wjthin its term 
·all the maintanance ho)dC>rs. 

S/iib. ~ra~~d Sinoh v . . Rani ~rqyag Ktima.ri Devi(1); Mirra Raj<r 
Ptt.sf'avatfrt Vqayara.m GaJapathi Raj Manni Sulta-n Balwdttr and Ors. 
v; SriPushavathi Viiwaswar Gaja.-pathiraf Ra.i Kumar a.11 d Othc·rs.(2)' 
J . T .S. Thyaansunderadoss Thewar and Ors. v.' V. T. S. Scvuga. 
Pandia Thr.war awl another(?.) Dayafam mid Others v. · Dawa[atshah 
and another(4) followed .· · · .· · · 

' ' 
-----------------------~·---------------------. *Appenl~ flODJ Original Dc<;rt'c DOS. 351 and S52 or 1967 From & decision . 

o! ?~ri S. !). Daynl, Subordinate Judge, Chaiun;;a, dated May 29: 1067. 
(1 ) · (l!l!J~) tU.R. (P.G.) · 216. 

. ~) (l!JG,J) A.I.R. (S.C.) 118. 
{!]) (1!1115) · A.I.R. (S.C.) 1730. 
(.f) (1!J71) A.J.H. (S.C.) 681. 
Jugeshwar Singh Deo and anr.-.!ppclhite in F .A. no. 852 of 196T. 
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Appeal by the defendant.· 

The facts of the case material to this. repOrt are set out in tha 
gudgment. of S. J. Hyder, J. 

i\fjs. P. K. Sinlia, S. B . Sinha and L. N. Deo, for ·the appellents 
· iu F. A . . No. 351 o~ ~967 of respondents in F. A. 35~ of 1967 . 

. · klfs. R. N . Sahn£ Sinha and B. Duttn·a·nd Mrs. M. iH. Pal. for 
1h3 respondents in F. A. no . 351 of 1907 and ·appellcnts · in F. A. 
no. 352 of 1967. . . 
S. J. HYDER, J.-'I'he~e are two conn~;cted appeals which ariF.e 
nut of a common judgment. The suits gi,·ina rise to these ~ppeals 
were tried a.s analogous bv. the trial court and the evidence led in 
one of the suits has been. read as an evidence in the other suit also. 
We. therefore, proceed to deci4c these appeals , hy means. of this 
judgment. 

~- In order to appreciate . the. facts . of 'the case. the following 
.rr~digree is. su b-joincd: :-



' · 
Kumnr Ajt.lmbor Singh Dco 

I 
1 I· 
Rnj'\ Dahnclur Chnkrn-

dltnr Singh Dco. 

I 
PiLnmbnr Singh Dco. 

. I 
Pndm.nnnvn Singh 

· D~o. 

I 
Kumnr J"ugnnnaLh Singh 

Dco. 

I 
Rnmroohnu Singh 

Dco . 

Mn.hnrnja UdiL •Namynn J itnnrn.ynn Singh Dco. 
Singh Dco. 

Tik~i~ Nrupnrnj Singh 
Doo. 

Rnjn Adityn Prntnp 
Sin~h Doo. 

I I 
Rnghuraj Singh Dco. o,vjnra.j Singh Dco. 

---------
, I 

SurnrL>j Siitgh Den. 
' Nnrn.yun Prntnp 
Singh Dco . 

I 
Gnndhnrbrnj Si11gh 

Dl•O. 
IfemanLn J<umnr 

Singh Deo. (plff. 
in T;tlo su it No. 
Hl of 1064. & nef~. 
'jn Title suit. no. 
21 of 1964.) . 

- ----------1 . 
.Amrendrn Prntnp 

I 1 I 
Gobindn PrntnP Singh Deo [deft . 

.no. J(rl) in TiLio auit no . 10 of 
1064 & Plaintiff no. 2 in Tit-le 
suit no. 21 of JOG•l]. 

wiclo"; js Ddt . 
'no. 19 of 1064]. 

I 
I 

Singh Doo . 
1( C) . iu Title 

[His 
~uit 

. . 
1 . 
R nmo•l\\va.r Singh Deo (Doft . No. 1 
.in TiUo snit no. 19 of 1004) . 

. I 
J"ogeshwnr Sutgh Dco [,Deft.· No. l (n) 
in Titlo suit no, 1 !J oi-.,_064 & plain
tift' no. l in .Title suit n o . 21 of 
1064.] 

I 
Rnt.neehwnr Singh Deo [Deft. No. 

!(b) in Title a•11L no. 10 of 1064 
& pl:~inl -iff no. 2 in Title suit no. 
21 of 1004]. 

- ---------------------------------------------~·---- --------------------------------· 
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3. There is no dispute bctwe<:n the parties With regard to the 
cc;~r~dness of the above pedigree: Kumar Ajambad Singh Deo had · 
or rglJlally five sons. Three of the sons, namely , Pitamhar Singh Deo, 
l'admana\rn. Singh Deo and Ram Mohan Singh Deo died ismcless and 
they need not detain us any further. Raja · .l ~ahadur Chakradhar 
SiJJgh Deo. another son of Kumar Ajambar Singh Dco and his 
dcsr.endnnt~ ·arc the former rulers of the erstwhHe State of SeraikeJla, 

·now merged in the State of Bihar. as part of the· district of 
Singhbhum. It may be stated that Raja Bahadur Chakdadhar Singh 
Deo was the eldest son of Kumar A jam bar Singh Deo. The parties 

· t(~ this case are the descendants of thr second s0n of Kumar Ajambnr 
S111gh peo viz. Kumar Jagannath Singh Deo. Kumar Jagannath 
Singh Deo had. a son, Jit i'iara)'an Singh Deo. •who in his turn had 
four sons, ·nameJv, Raghuraj Singh Deo, Dwijraj Singh Deo, Suraraj" 
Singh Deo and Gandharbraj Singh Deo. Raghuraj · .'>ingh Deo died 
if.suele~s . I shall have ~ome thing more to say about it later in this 
judgment. Suraraj Singh Deo .had a son. namely, i'iarayan Pratar 
Singh Deo who died sometime in tlie y~ar 194-5. Gandharb Raj 
Singh Deo's son,- · Hem~nta Kumar· Singh Dco is the plaintiff in 
'l'hlc ~uit no. "19 · of 1964 and defendant No. I in the connected · 
'fillc suit· no. 21 of 1964. Dwijaraj Singh Deo·'s first son: Amrendra 
Pratap Singh Deo· was the original dE'fendant in Title sUit no. 19 of 
•Hlfi,l. He died "'during the pendeneY of the ~uit· anrl his son, 
Ramr.shwar Singh Peo was impleaded as defendant no. I in his place 
and the two other sons of the decen~ed . namelv, Joge,h\rar Singh Deo 
and Rntnesl.war Singh Deo 'ivere resp<!rti,·elv impleaded as defendant 
no . ](a\ and l(b) . in Title suit nb. 19 of 196'1. The Widow of 
An,Jrcndra Pratap Singh Deo wa" impleaded as defendant no .. I (c) in 
the 'said suH. The brother of Amrendra Pra!.ap Singh Deo. , .iz. 
Gobinda Pratap Singh Deo was made a pany as defendant no. I (d). : 

. •1. "The British Government grnnt<·d village· Bl1alu Pani as · 
Jakhraj rights to ] agannath Singh Deo. At the time of · the gr~nt ihe 
afort>~n id. village was part and parcel of Bengal but the administra
tive Tioht over t.he same ~~·as hanrled o\·er to the former State of 
Seraikclla.' Subsequent to the grant made in favom of Raahuraj 
Sin~h Deo. some other '~'illall'es and some Nij jote J:;nds in rliffcrent 
~·jllaaes were granted to Jngannath Singh Deo for his maintenance 
and the maintenance of hjg brothers by the former State of St>raikella. 
Raghurai Singh Deo, the eldest nf the gran.d-sons of J agannath Singh 
Dec: died sometime in the year 1929 wuhout _leal'ing any isme .. 
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'J'h~~renher the St\,.'lte o[ Seraikelh~ resumed the -grant m.nde in favour 
· o[ Jagannatl\ Singh Deo including village Bhuiyan Nachna. There
. upon. Dwijraj Singh Dco, Narayan Pratap Sing Deo and Ga~dharb 
Raj Singh Deo preferred a. memorial to the Viceroy_ of Incha· ~vho 
re_jected it. with one exception. With respect to Village Ehu,yan 
Nachna. it was held that It was a Khorposh grant· made by the 

. ·former State of Seraikella and the Darbar had no right to resume the 
·said village. On September 18. 1935, the then Raja of Seraikella. 

!!ranted a. fresh Snnad jn the nature of Khorposh grant in the name 
of Dwijraj Singh Dco" in respect of some villages and Nij jote lands. 
'l'h~rc is no controversy between the , parties With regard to ·the facts 

, !.taterl above. 
.· 

5. I-Jemanta Kumar Singh Deo. son of Gandharb Raj Singh Deo 
· cmnmc·itced 'ritlc suit no. 19 of 1 9G4 for a decree for partition · by 
nt<'les :md hound~. o[ the plaintiffs' one-half share· in N.ij jote lands. 
He further claimed a declaration that the plaintiff was entitled to 
Ollll·h:tlf share in the compensation money payable under the Bihat• 
Land Reforms Act. 1950 (hereinafter rel'erred to a?. 'the Act') for 
th•) arqui~ition o~ the property ·comprised in .. the vjl!age~ which had 
l~cen granted by the· · Darbar of the former · Staf.'o of Seraikelln. as 
k!,orposh grnnt ostrn!'"iblv in the i1ame of Dwijra j Sinl!h Deo noel 
olh~·r incidental. rrliefs. According to the pia intifl'. the junipr branch 
o( the Seraikdla St;lle ·was joint Hindu famil.v and the khorposh 
grant made by the Dnrhar of the former State. of Seraike]Ja in tl'e · 
JWillr.· ol' Dwijraj Singh Deo was in · his representatiVe capncily as. 
he wus the elde~.t member of the said family. .It was. stated that 

· Aml\'ndra Pratup Singh Dro \\'as well conversant with the court work 
· a;~d was cfoing the· said work on behalf of the family. Garidharb R:ij 
·Singh Deo. father of the · plaintiff. Hementa Kumar Singh Deo J1ad 
implicit faith in Amrendra Pratap Singh and he gnv~ certain papers 
.fo Amrrndra,. Prntap Singh Deo but l Amrrndra' Pratap Singh Deo 
misu~inv, tile. confidence had obtnined orders in his fa\•our from the 
I;and Rcr~rm~ Dept~ty Collector. . A~cording to the plaintiff. villages 
.l~halu Pan1 and Bhu1ya Nachna were also joint Hindu family proper
tu~s; There were cerfilin other alleg-ations mnde in the pla'int With 
wh,ch I sha~l deal subsequently in the judgment. · 

. ' 

6. The suit wa~ resist~cl by the . clefendants, ·. i1ifCr alia, on the 
·groun.d that the khorposh ·grant made by the Darbar of the erstwhile · 
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State of Sera.ikella was governed according to custom. It was impar· 
t!blc a:nd descendable b_y the rule of primogeniture. lt · was also 
·stated that the Sanad issued by the Darbar was only in .favour of 
Dwijraj Singh Deo. They contended that the suit of the plaintiff 
was liable to be thrOWn out. Certain other a"Verments were made 

:in the written statement which shall be dealt with later. 
' 

. 7. Survey proceeding having ~tnrted to the Nij jote )ands was 
· ricorderl in the name of Amrendra Pratap Singh Deo, Gobind Pratap 
'Singh Deo and Gandharb Raj Singh Deo. The share of Amrendr"" 
l'!latap Singh 'Deo and Gobind Pratap Singh Deo was shown in the 
hhntia.n as one-half and the name of Gandharb Raj Sin(.!h Deo was 
shown n~ owner of the remaining moiety share. Amrendra Pratap 
·,Singh . Deo filed an objection against the entr\' under Section 87 of 
the Chotanagpur Tenancy Act stating that the cu~tom of primogeni
ture prevail!'ld in the family and his name alone shnuld have been 
recorded in the revenue papers. He objected to the entry of the 
·namr:s of his YO)mger 'brother. Gobind Pratap Singh Deo and 
·Gamlharb Raj Singh Deo. The 'claim was registered as suit no. 6 
of 19nl-62. lt was suhsequenth· transferred to the Ci,·iJ Court. 
Gandhorb Rai'Singh Deo and Gobinda Prll tap Singh Deo were 

.'defendants in the suit. On the death of Amrendra Pratap Singh Deo, 
· hi~· heirs were imp\~>aded as party to thr suit. The suit was numbered 
as 21 of 1964 in the court of the $ubordinate Judge, Chaibasa. 
which wa<; tried along- with Title ~uit no. 19 of 1964. Needless to 

·sa}' that the .suit was resisted b~·. the defendants <?" the ground that 
the custom of primngenitUre was not prevalent 10 the family and 
estate was not impartible. 

R. Title mit no. 19 of 1964 was decreed by the 'J'rial Court and 
suit No. 21 of 1964 was dismisf:ed by it. In consequence -the sons 
of t\mrendra Pratnp Singh. D~>o .have preferred these tWo connect~d 
(irst appeals. The ~ons of Amrenclr<t Pratap Singh Deo WiiJ .be 
herf'inafter . be referded to a~ the defendant-appellant>. He menta 
·Pratap Singh Deo'f; son. Gandharb Prntap .Singh Deo shall ·be callca 
as pia intilf-respondCnt. . - ' . 

9. 'l'h.fl controvers\· brhveen th~ parties in these tW~ appeals is 
as :to wl1ether the l!ra.nt made b:v the State of Seraikf"lla ··.in favout. 
of Dwijraj Singh Deo was ·impartible and \ras governed by the rule. 

l5IL~9 
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· · ·1 · h court of Subordi-· 
~f primo!!Cniture. 'rhe Tnal Court, name Y, t _e . . , . The 
nntc J udgo at Chaibasa , has :1.nswered the_ qpest;Ioo I_u ne~atl' e. . .. 
C•Jrrcctncss oE the findings recorded by u;e Tnal Couh have been, . 
ass:~iled by the sons of Amrendra Pratap !:>tngh Deo- . .. 

10. Before! · procee-ding further with the main controversy 
betWcPn the parties, a submission made on behalf of_ the plaintiff- . 

d l 
· ~~- 1·st Appeal No J"~l ol' 1967 mav b~ n otlred . Learned . · r.::spcm •·n 111 1 • • • • . •• · · • d 

counsel for the plai~Itiff-responde~t 10 tile sa1d appeal, re~te ton . 
Sertiorr 4 of the Hmdu Successtou ~ct. 195_6 and . s~b~1ntted_c l1~t 
the custom or· succc~sion hy lrneal pnmo_genJture hem,. mconsi.tc t 
wjth the provisions of the Hindu Succession Act , ~ffect c~nnot be 
given to the same: Section 4 of the Hindu Succes~!On . Act m ~o ~F_. 
us it i& rc)evnnt, is quoted below: - ' 

"4. (l) Save a~ otherwise expressly provi_?ed in this Act-

( a) :1.ny test , rule or interpretation of Hi.ndu La\~ or an'( 
custom or usage as part of that Jaw 1n force. tmmedt- . 
qtely before the commencement- of this Act,. 
shall cease to have effect with respect · to · auy mn.tter 
for which provision is made in this Act; · · 

(b) ' • 

In my opinion, this ·submission . urged · is misconceived. 
The grant by the State of Saraikella was made in favour of 
J)wijra.i Singh Deo who died in the year 1948. Immediately 
on the death of Dwijraj Singh Deo, the estate if governed by 
the rule' of primogeniture would descend on the eldest son of 
of the deceased, namely, Amrendra Pratap Singh Deo. The 
Hindu succession Act came into force on 17th June, i'956 . . It. 
js fundamental. rule firmly established in the realm of jurispru
dence that a law dealing with substantive rights shall not be 
construed t.o have retrospective operation unless such r.ons
t.i'uction appears very clear from the terms of the Act or arises 
by necessary implication. Section 4 of the Hindu Succession 
Act is prospective in effect and. does not have the exceptionaJ: 
co~sequencp of divesting _Amrendra Pratap Singh Deo of the 
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est.ate which may have devolved upon ·him by th'e :·alle!!,ed · 
custom of primogeniture. The argument has rmly •to be 
stated before being rejected. .For the reasons stated -above, I
do not think it necessary to refer to the cases · reli~d; l.lpon by. 
the learned counsel in support of his submission : J.n all the 
cases relied upon by him, succession opened after coming in·to 
force of the Hindu Succession Act, 1956 and they are, .. there--
fore, distinguishable. · 

11. -·With the above observation. I revert to the ':Central 
question which requires determination in these fi1·st appeals 
and :which I have alread); stated above. It is admitted on 
::~11 hands tlwt in the revenue papers, the village comprised 
in the khorposb grant and Nij jote lands were recorded in 
the revenue papers froq1 1925 onwards in the nam~?s of all 
the brothers of Ragburaj Singh Deo. True it is that the 
sanad granted by the. then Ruler of Sel·aikella State in 

· favour of J agannath Singh Deo · is not on the records. The 
entry of the names ·of t.be brothers of Raghuraj Singh Deo 

, is never-the-less a circrim5tance ·which militates against the 
i case of ciefcndant-appellants. 

12. Reliance bas been placed by . the learned counsel 
~ppcarir.g on beh::~lf of the defendaut-::~ppellmH~ on ext. 4, 
the Memorial submitted by Dwijraj Singh Deo, Gandharb 
Raj Singh Deo and Narendra Pratap Singh Deo against the 
resumption of the estate granted to Kumar Jagannath Singh 
Dco ·by the t.hen Roler of Saraikella State. His emphasis was 

. . on paragraph of the Memorial and submitted that it contains 
unequivocal admission ?il the part of Gandharb Raj Singh 
Den st:Jtiq~ th<1t the famdv wa~ governed by. a nde nf prr.moge
niture. He contended t.hat 1t was no longer open .to p!ajn
t.iff-respondent to go against the admission made by his 

· · ancestor_ · In my opinion, the argument is misconceived and 
it cannot be accepted. · 

13. Before dealing with the submission of the 1eamed 
counsel, a prelimin~ry observation may be made. When the 
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quondum :Ruler of t)le eastwhile State of Saraik~lla ,pro.
ceeded ro resume the estate . granted to" J agannath Smgh ?eo! 
he isstrocl noticed. to Dwijraj · S~ngh Deo, ·Gandharb ~aJ 

. Singlt ·:Oeo··a.nd Narain Pratap Smgh Deo and made -an order 
of, resmnption after hearing th~m . .The very ~act _that·· the 

. notices·were issued to all the hens of ~aghUI'aJ Smgh Deo 
· Y~ho had admittedly died ·issueless . goes · to show that the 

sana.d under which the property was . thus held was not 
· governed by the rule of lineal primogeniture. In case . the 

Sanad · gi·anted· to J agannath Singh Deo had bee:'l , go~erned 
by the .custom of primogeniture and t~e estate -:W~ ~IJ?.pa.r
tibk. uotins would only have been Issued to Dw11raJ Smgh 
Deo. Further Memorial ;to the Viceroy against the order 
of resumj'l(,ion ~houlci have been presented only by ~ · Dwi jraj 
Singh Deo, Gandharb Raj Singh Deo and Narain Pratap 
Singb Deo should not have joined · in the . Memorial. · The 
facts .st.ated above indicate that there was no ·custom in the 
family . accoiding to which ·the sanad made in the name ~f 
.;J:agannath Singh · Deo was descend.able by the rule of 
pri :nogt:p i tu re. 

· 14. Much stress has been laid on the statement con
_fained in I?aragraph 4 of the Memorial: I have gone through 
t~EI · Memonal and the ann~x_Ul'es attached to it. In my opi-. 
mon, the statement made 10. paragaprh 4 of the Memorial· 
relates only to the custom prevalent in the family relating 
t;1 the l>uccc .. :>ston of Gaddi of ~he erstwhile State· . of · Sarai
kella. In the said paragraph of the Memorial it is ·stated 
tha6 according to the family custom the eldest 'member slic
_ceeds to .·the Gaddi ?f the State and the ·:iunior members ' Of 
.the. £~m1ly are ent1tl~d only to the maintenance grants. 
Re~drng. 'the .Memorial as a whole, it is evident that what 
~as. stressed before the then ·Viceory of India by. the · m~mo
~I.alist was tha_t the gr~nt made in favour of J agannath 
bmgh Deo hav1ng survived for more than three generations, 
the same was .not liable ~o be resumed by the Darbar of -t~e 
~~ate of Sara1kella. It IS clear from the everment made lll 
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the Memorial , that ·the property :comprised in the grant made· 
to. J agan~ath· Singh Deo was referred . to. by the memQrialist 
as belongmg to the joint H indu family in which all the mem
bP-rs of the family had an interest. This submission made on · 
behalf of the defendant-appellant cannot, thus, be sustained. 

. 15 . .As •io what is the mean.ing of imp~rtible property, 
th<' }a,,. 1~ i-irmiy· settled. lt is now well. r ecog-n ised that the 
property although partible by nature may, be .. cm tom nr by 
terms of the grant made by a Government· be impartible in 
tlie sense that it always devolves on the senior member of a 
family to the exclusion of other members. The existence of 
custom a t \';triance with the ordinary law of inheritance has 

. to be established by .the party· who relies on· the existence of 
such custom. It is also not in doubt that the custom plea
rkd .. ~, n ~~f' b( ~ncient :JT,ld in\'ariable :l!lcl shnttld. be cstabiished 
by clear. and unambiguous evidence. It is equally "':ell se't.
tled that there cannot. be a disposition of p1·opet-ty_ intervi
ves which brings into existence 11- law of inheritance ·.which 
is .at variance with the law relat~ng to succession . .How
,c\•er. the ~owreign . m:ty mnke a g-rant in. b ,·oa r ef .' a sitbiect· 
which. milit;~t·cs agaitist ~he law of inherit•lll t:"!?. · In .. other 
words, the subject. is not authorised. to transfer property 
making it . governable by a rule of sJtccession at .variance 
with the . personal law of the transferee.. Such • right, bas 
been given to the sovereign only . . The defendant-appellant$ 
have relied both on costom governing the· f amily and also on 
the ~r"ms-. of the grant made by tht then Ruler of er~t-while 
State of Saraikella .in the name of Dwijrai. SinglJ Deo,in th~ 
year 1936 .. .. It shall .be my endeavour. tp fi,.d out if ,an\! of 
the .two cases pleaded: by . defendant-appel1a~t~ lias been 
established or not. . 

/ 

- : "· l ' ~· · . . . .': '•/' ~ · : ' . , ;~ 
. . : 1~. J have. already given .· some o£ the reasons .. 'Yhioh 
9,erogates . from . th~ . _existence . of. custom prev.elen.t . ~n. the 
family .pleaded by d~7£endant-appellants, · No othe.t. d.ocumen~ 
except Ext. . 4 has been brough to our notice in. support of 
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the custom relied upon by defendant-a.ppyllatns. , . qnt e~: . 
defendant-appellants, only _Ja.gcshwar Smg~ ,Deo, d.efen~~u~ 
no .. l(a) . has entered the wit~ess box. · In his. cross-examma• 
tion. he has specifically admitted that there IS no document 
to show that the law of lineal primogeniture was prevalent 
in the family except the decision in Nirmal Singh Deo's cas~:· 
A copy of the said decision is :Ext. J on the record. ·It _Is 
an order passed by the Subdivisional Officer, Seraikella, I_n 
Misc. Case nos. 127 and 183 of 1956-57 wber·eas the smt 
giving rise to First Appeal no. 351 of 1967 was instituted in 
the year 1964. The said document is wholly iusutlicient , to 
est:1bli~h the existence of cuslom as alleged by the · defend¥,lt
appellants. · · .. :1 

· 17 . . In the absi:mce of any other documentary" · evidence, · 
I have to find out as to how fa.r· the defendant-appellants 
.have Sl:lcceeded in proving the existence of the alleged custom 
by means. of oral evide1~ce. the defendan~-appel1ants have 
produced as many as 15 witnesses in ·support o:f their ca~e. 
Lal Bihari Pa:tnaik is D'. W. 2. In bis cross-examination he · 
has 'pleaded complete ignorance a.bout the affair's of the 
iamilj': He has, however, admitted that the descendants of 
Dwijraj Singh Deo and Gamlha1'h Raj Singh Deo . are in 
sejxmtte cnltil'~.torv possel'sion of the bnds in . dispute, 
name!);, Nij Jote ·lands. D. ,V. 3 is I~hwar Pradhan. In his 
examination-in-chief, he has st-ated that his father was the 
Thekecla.t. of viilagt;l Bhalu Pn.ni and he used to collect -rent1 

fi·C.'TI Hie 'tf":~ilnts am) 'pay the same t.o Amrenclra Pr<1t'ap Singh 
Deo:·Tn l'lis cross-examination he conceded that Amrendra 
Pratap ·$ingh Deo used to make such collection from . the 
lifetime ~f Dwijraj Singh Deo. This ·admission supports the 
contention of the plaintiff-respondents that Amrendra Pratap 
Singh Deo used to look after the affairs of the family. 
J?. 1V. 4 is Balram Singh. He stated that he wa.s the . -prif\sC 
o~·A~ren~hi Pratap Singh Deo from the age of 17_years In 
Iii's exami.riatjori-in-chief. he said that all . the · brot.hers 
used' 'fo have. joint cultivation qf the lands. "He fnrt.her ~tated 
that W:l1reri~lr:~ Pratap Sin!{h Deo used· to give expen£:es of 
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cducati(.n to Hemanta K s· h. . ' (I · D . . umar mg Deo, pla~ntiff-rc:spon- . 
B~n~. p ~· 5 IS Cha:ns~yam Raut. ·He is resident of vi.lla!?e 
. a~ am. True It IS that he stated in· hrs· examinatio~.; 
'in-c~1ef that Dw~jraj Singh Deo was Zmindar of village Bhalu 
~am an~ after bxs d~ath, Amrend~a Pratap Singh Deo become 
Its Zammdar. In b:xs cross-exammation, . be conceded tha£ 
he had not e~en Ragl:uraj Singh Deo · and Dwi.jrai Singh 
Deo. Accordmg to him, Amrendra Pratap Singh Deo ·alone 
us~d. to grant lease u~der his own_ signature o?- stamp papers 
of VIllage Bhalu Pam. The testimonv of th1s ·witness does 

· not' inspire confidence in asmuch a.s he ·admitted in h!s crr:ss
exa~inat~on that a patta was grantf\d in his favour by; 
DwqraJ Smgh Deo 23-24 years ago. . His statement: was recor: 
ded in 3rd May, 1967. Be that as it may, the fact of DwijraJ. 
Sin~~h D~n · realising rent from the · tenants by granting' 
patta is not in any way inconsisten~ with t.he _family 
lieina j"oint. He does not state a word abqut the existence 
of . c~stom in the family .. accqrding to .*hich. a property is 
desconded bv the rule of primogeniture~ Similarly. Patan 

· Manjhi (D. W . 6} doe.s not stat: anything ~bout the existen~e· 
_ of custom in the fam1lv accordm~~r to whiCh the property 

held by the agnates of 'the State 9f Saraikella was impartible 
. ·and was governed by the ~ule of .P:imog:eniture. Same 

observation applies to the testunonv of Balbhadra Pradhan: 
'{.D w . 7). D . W. 8 . is K~darnath Ra~~·. He also _does ·_ noll. 
say anything about tht existence of the ~ust.om. rehed upon~ 
oy defendant-apreUant~ . . All that he state~ . IS . ~aht th~r~: 
were records available m the Colle?to~ate of Seraikella which. 
went tO prove th3:t the rule of pnmogeni.ture was applied to the est;t.tc of maintenance .holders of the Stat of Seraikella.! 
He further stated. that notices of the resnmpt.ion proccerling· 
were issued on the death of Raghura:f ~i.ngh :Oeo, against the 
wo brothers and the nephew of the ?eceased . .. The testimony 
or. this "witness does advance the case of. the defe.nda.nt-appel
·Ja.nts. ·n. W. 9 is Narendr;t Nath Sarangi: · !n .his e;<:amina
ifon-in-chief, he admitted that Nij Jo~:lands were bein~ cul
tivated by Gobinda Pr.atap. Singh noo,·· a~ · : hi~ sons. Tlie 

.. . . ~ • . . . . • ( .' • r ·.: • . • 
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iestimony. 0~ t~is .:witn~ss n{i~i~tes against . the the~ry . . of' 
succession . by lmeal pnmogemhure .propotmded by the. defend-: 
ant-appeJiant. D. W·. 1 0 is Sana tan Singh Sardar: . He stat~~
th;,t 1\ij Jote is in villrige Bundu were. owned JOii1t1y . by 
:t~rendra .PI;atap S4tgh . Deo .and h_Is you~ger b~oth_er; 
Gobinda Pratap ~i:i:igh Deo who earned their _cultiVati~n 
ijointly. He adnlit~~d that Hemanta Kumar Sm~h Deq, 
.pJajnti:ff-respondent no. l also .went there to look after the· 
lands. D. W. 11 is Kandan Marijhi. He does not ' speak about 
the existence of cmitoin in the family. His evidence is, there" 
fore, rejected. The testi~ony of D. W.13 1Jjj'al Thatba:d
a.:O:d D. W. 14, Abhay:Chawan Das also do not state ·anything 
about the existence of custom in the family. ·. As . already 

I stated above, D. w: 15 is defendant no. l(a) in . original suit 
no. 19 of 1964. He is only aged about 30 years. No doubt he' 
states in his examination-in-chief that his family· Y7:_LS not~ 
governed by the Mitakshara. School of' Hindu Law. but accord~ 
'ing to the rule .of lineal . primogeniture . . Th~ age of thi~' 
;Witness makes him incompetent to speak about .the existence: 
of custom wnicb: rimst- be ancient: . He conceded that: the: 
e.ntrir~ in. tli~ K.hewat ;and Khatian were in. the · j~int mrine~; 
of all the members ,of:the family. He went to the extent· of:, 
saying. that : eve~ .vil13:ge . Bhuiya N achni . wa~ a: . par.t . of' th~ 
!Khorposp grant. ·.· He ·stat~d that Gandharb Raj .. Singh Den. 
lived with ·Dwiji~~j ' Singh Deo until his lifetime and be too~. 
up ~eparate res~den.~e .. iift,e~ Dwij:r:~j ~ S,ing?. p~' s: deat~.: T~'f. 
testimony: of this •Witnes~ I~ wholly msnffiCient to m·ake ou1! · 

· :the ~u~toiri .~elied\ upoll . by·· the defendan.t~appellants: .'J'n~ 
rema~:pmg w1tne$ses examined pn b'ehalf of the defEmdati'~. 
appeliants-·are formal. and . it: is, not' necessary· to refer .~ ·. 
their· ev-icl~nce. ::. F~o:ffi:~ a;}·es~me:. of . the, ~~tir.e ~viqimce .. pr~.' 
duced ·on. behalf of . the·defendat-appellants.,oral . as well as: 
doc~en:tary .. : ·i~ \·i~,. cl~i~ . t~at· it .. ).s W:1l~lly .. ~~~deq#a~.~: . . ~~ . 
_P~ove; ~~e exi~t.enc~ ; .~f · .a·, ~m~ ~on;t:' of: .. an . ·' 1p1 pa;r~I b ~e estate: .. I~ 
.the}a~Ily .of ,Jagan'Il!lth ' Smgh Deo . .. _Tne. Tnal~ C9urt; ~ 
r.~~h-t jn ;eco~~ing: .. ~: .fin,9~~g : agai~~t. We., de~~~dantB;p.peli~ti,#,i · 
on . thiS aspect of' the ·case.. I; therefore, affi'rm fhe ilndiiig" 
vf the. Trial Court ()D·- this point. . · . . 
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_ : · ~8. The . Sanad · gr~~ted td .. Kumar J·aga~nath- Singh= 
Deo- IS not on record. It is, therefore ; .not possible to cons
true t~e provision~ of that San-ad . Any how; the grant. 
made m favour o~ Kumar J agannath Singh Deo· wa,s resu
m_ed by the Darbar of Seraikella after the death of Raghuraj ' 
Smgh Deo. The order Of resumption passed ·by the Darbar 
was _affirmed by the Crown Representative with the exception· 
of VIllage Bhuiy;1 Nachna. Learned counsel for the defendantr 
appellants relies on Ext. B ·which is a fresh grant made- by· 
the Darbar in the year . 1936. It has been strongly urged 
before . us by .. the Learned Counsel that the said grant was 
only :in the ·name of Dwijraj Singh Deo· and was for · Khor.
posh purpose!. He submitted before us that from the termS' 
of the said grant, it. is evident that it was only in the name· 
of ·nwijraj Singh Deo -and the estate, thus, granted for 
Khorposh· purpose$ would descend on his heirs only and the 
Gandharb Raj Singh Doo and his -heirs would have no mte
J'est in'.the subject :matter of the said grant. 

· · 19. E~riier. - in t~is : judgm~~t · I hav~ ah;eady stated that 
it -is possible-for a Sovereign .tO make a grant which deroga
tes from the law of succession gov~rning the grantee. This 
R;t j of .)eraikdla was undoubtedly· possessed of· all the insig- . 
nia of a :Sovereign. It was ·no doubt · poss~ble·for th~ ~~e: 
tQ:make a grant .which could belong exclusively ·. to DwiJf&J 
Singh . Deo .'and. would-donsequently descend on the eldest 
among -hi's ·heirs. . · 

. 2o. I ·· have gone through the .said ··grant. I am unable to · 
aooept the:submission of .the Learned -Counsel. for the defend- . 
ant-appellants · that ~ the grant . . was on_!y · . Ill the name of 

. Dwijraj ·'Singh·Deo in .his .individual capamty: . A::> already 
' outlined.·above;. the grant;. made · by -the then RaJa o~ Seral
kelli=.Was ·m·ade after resumption: of the: estate whiCh had 
hcen . OT i :~inally granted by the Ruler of Seraikella to Kumar_· 
O'aganna:th Singh Deo and had ·been r~~n~ed by the State· o~ 
Seraikella after the death of RaghuraJ Smgh Deo, one of the· 
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grand-son of Kumar Jaga~a.th Singh Deo. T~e gran~ was 
made for the purpose of mamtenance to ?o-n?mmee giantee 

.&3 well as his .dependent, Gandharb RaJ Smgh .Deo and 
Narayan Singh D~o and their heirs. This object ~f. the grant 
is specifically stated in the Sanad (Ext. B). In v1ew of the 
:words used in the Sanad it is not possible to construe that 
i~> hatl ken made only in favour of ·Dwjraj S~ngh Deo. · As 
a:lrealy stated, Dwijraj Singh Deo was the eldest surviving 
brother after the death of Raghuraj Singh Deo. · 

: 21. Learned Counsel has placed strong reliance on · the 
decision of the Privy Coup.cil in Shiba Pmsad Singh vs. 
!,l~ni Praya_g K urna·ri Devi(l). - Learned Counsel has relied 

-on the following passage in the said case:-

.. Fi i 

Impertibility ,is essentially a creature of ··custom. In 
the case of ordinary joint family pi:operty '· the 
members of the family have; (1) the right of 
partition, (2) the right to · restrain alienation 
by the head of. the familr except,, for neses-

, ~1ty, (3) the. ng~t of mamtenance and (4) the 
nght_ of su.rvt~ershtp . The fisst of tthese rights 
cannot ex1st m the case of an impartible . estate, 

· though ancestral, 'from the very nature , of the 
estate. The· second is incompatible with the 
~usto~ of impartibility as laid down in Satraj 
Kumar s case (9l and Rama · Krishna vs. 
Venkata .Kumara {11), and so also the third as 

held' i~ Gandhara vs. Rajah· of , Pittapur (12). 
To th1s extent, the general law of the Mita
~ ~bara ~as been ·superseded by custom and ·the 
lo:partlbl~ e?tate, though ·ancestral, is clotb.~d 
With the IDCidents of self-acquired and sepa
rate property. But the right of survivership is 

' 
(l) (193:2) A..I . .R. (P .. C,) 216 • 

. . : . . . . ~ 
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. -~ ~ot' ,inco~sis~~nt with the cus~o1n of imp;.~.rtibi-. 
···hty~' Th1s nght, therefore still remains and 

this ~s what was held in Baijnath's c~se (8). 
To this extent, the estate still remains its 
ch~rac~r of joint family property and its devo
lutwn IS governed bv the general :\fitak.:;'hara 
Law applicable to such ' property. Thougli the 
other rightst which a ccparccner acquires by 
birth . in joint family property no longer exist~ 
the birth right of the senior member to take by 
surviversbip still remains. Nor is this right a 
mere spes succession similar to that of a rever
sionei: succeeding on the death of a Hindu 
widow to her h~~hand's estate. It is a right 
which is capable of being recounced and sur
rendere.d such being their Lordship's view, it 
:follows that in·orde: to establish that a family 
governed by the Mitakshara in which tnere is 

:tn nncestral imrartible e:;tate has cea'5ed to be 
joint, it is -necessary to proye an intention, 
express or implied. on the part of the innior 
members of the familv to renounce their righ£ 
of succession to t.he e;tate. It is not snfficiim£ 
to show a separation merely in food and wor
ship. Admittedlv there is no evidence · in thi$ 
case of any such intention. The plaintiffs, 
therefore, .. . have failed to prove separation. and 
the defendant· is entitled to succeed to the 
impartible estate.· Being ~ntitled to the estate, 
he is also entitled to the Improvements on the 

. c~tnte. being the . immoveable properties speci
fiNl in items 9 to of 19 Sch. · Kha'. 'l'hese 

; improvements, in fa.ct, form part ·of the impar
tible estate." 

He has also relied on the Supreme Court's decisions 
reported in MiTZa Raja Pushpavathi : Vijayara1n GajafJnthi 
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Raj . 'itia-~ni _Sultan TJahad~tr a·nd . oth61'S ~s. , Srip~tshava~M 
Yiswaswa.r Ga,japat himj Rai K1tmar and others~~)., V . .T. $ 
'J ln·ala.'tulflamdvss Tlu:wa·r . and others vs. V . 7 . ·~- Sevu.ga · 
Ptmd-ia 1'/tewar and another(2) and Dayamm and ot/Lers vs .. 
D u<!'ltltrldtr:lt c.ncl anoth.e1· (:i); In the de~isions of: _the_ Supre:ne 
Courli the dictum laid down by the Pnvy Council m Shtba 
PTasa~l Singh's case (supra) quoted· above, ha:s been approved. 

22. I am unable to understand· l:io\v the decisions-of the 
Privy Council in Shiba Prasad Singh' s case· (Supra). sup
ports the submission urged on behalf of the defendant-appel
lants. The passage from Shiba Prasad Singh's case . (Supra) 
extracted by me presupposes that even if ·an impartible estate· 
can be. owned and poss!'lssed by a joint Hindu: family. In 
the cas~ of Shiba Prasad Singh's case (Slipra):, the Privy 
Council has approved its earlier decision in BaijnatlL Prasad' 
S·ingh vs . . Tej. Bali Singlt(1), in which it has been held that 
a joint impartible estate in the sense stated. above, can be 
ownE-d and possessed by a joint Hindt_J. family and the mem
ber oi the junior. hnmch or the joint Hindu· family can be 
saici. to. f~rego their. rights· of succession to·-the estate only if 
an mtent1on on their part to separate f r.om-.the f.ainilv can · 

. either be expressed or implied. In. the .instant case, no such 
intt:nt~on either .exp_ress or implied on . the· part of Gandharb 
·RaJ Smgh Deo Is e1ther alleged or proved. · 

. . . . 
_··.. 2~ . Learned CounceJ, however;· strongly ·relies on the 

. foilo~ng ,Pas~age oontained in the Sanad: (·E~t .. B) for a sub
miSsiOn tliat It was made: only in favour · of Dwijraj. Singh 
Deo. The passege runs 8k' hereunder : · 

"Your enj~~~nt ?.f the K.h;rp~sh _ten .~re (KhorposhJ 
._ . shall be subJect to your attendance on us here i:a 

(l) ()!164) A . T.R~-,"-.-c:).'l l8:·----....!.._- - r------'---
(.2J (11lli5) · A. I.R. (S.C.) Hl.!O. 
{3) (J.(I7J) -,t.T.R. (S.C.) 681 .• 
0} (J'!J:!l} -~ .I.R. (P.C.) 6\!. 
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the State as well as · outside in the social and 
·other ~unctions befitting to your status and 
position." · 

. ·.It was contended on behalf of the defendant-appellants 
that the above injunction contained in the Sanad (Ext. B) 
discloses that only Dwijraj ·Singh Deo was · required · to attend 
the Darbar· and, as such, the grant should be construed only 
in · his ·favour . . .I am not inclined to accept this submission. 
The injunction, quoted above, in the Sanad . is to all the 
maintenance holders and each of the · beneficiaries is required 
to attend the Darbar according to his means and status. At 
any -rate, the Sanad of 1936 cannot be taken· to be in favour of 
D.wijraj Singh Deo on the basis of the aforesaid injunction 
~ntained in the Sanad. Even if Dwijraj Singh Deo was requi
red to attend the Darbar and to assist it, the expenses incur
red by Dwijraj Singh Deo in . that connection were to be 
·born~ by all· the maintenance holders. · · . 
·' ·. 24: For the reasons stated abo~e, I am of the view that 
the Sanad (Ext. B) cannot in any way be construed. to b~ 
only in·favour of Dwijra_j Singh Deo. It would include within 
its term all the maintenance holders. · . \ 

. " 
25. This brings me to the provisions of the Bihar Land 

Reforms Act. 1950 (hereinafter referred to as 'the Act'). The 
said Act came into force on 1st January, 1956. The interme
diaries interest vested in the State of Bihar on the issue of 
notification under section 3 of the , Act. Section 2A of the 
Act defines 'intermediary'. According to the said definition, 
the expression 'Intermediary interest' shall include the expres
sion 'Proprietor' or 'tentnre holder' or 'estate of tenture'. 
Section 2(q) defines 'tentu:e' to · include w~thin it~ ambit. -a. 

· {enure created for . the mamtenance of any person commonly 
known a.'. i\.horposh and Babuana. · Nnder ~ecttion 2(r), the 
tenure liolder means a person who bas acquired from the pro
pdctor Jr from a1? other te~ure holder righ~ to hold 'land for 
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~:ny pt1rpose fo.r c~llecting rent or .:!o,r bring i_t .under culti~a
tion. Section 6 of the Act, inte1· alta, . lays down that on ~r 
from the date of vesting of all the lands used for agn
cultural or horticultural purposes which were in- posse_s~ 

sian of the intermediaries on the date of such vesting· s;baU 
belong to the intermediaries. From the . pr?vi~ion of . th~ 
'Act quoted above, it is evident that the plamtifi-respondent 
:was also an intermediary in relation to the Khorposh · g~ant 
including the Nij jote lands. He was, therefore, entitled ~ 

· all the benefits oonferred by the Act including the right to 
receive compensation and a sha~e in the Nij jote lands com
prised in tb'e Sanad of 1936 (Ext. B). Some observation shall 
.apply to village Bhalu Pani and ·ahuiya Nacbna, · -

26. It is then contended that An1rend.ra .Pratap Singh 
Deo executed two deeds of gift in favour of Jageshwar Singh 
Deo and Ratneshwar Singh Deo on·7th September, 1962 and 
.they become the owners of the land governed by the said deeds 
of gift. It is not in dispute .that the intermediaries inte
rest vested in the State of Bihar o~ 1st January," 1956. · 

· IA..xm·encb:a Pratap Singh Deo. was not the owner of the agri
cultural land to the exclussion of plaintiff-respondent and 
Govind Pratap Singh. Deo: He could not- therefore t'rans
ifer in favour of his sons. referred to abov~, . anyth~g more 
than t~e share of· which he was the .owner. The gift deeds, 
referred to above, would not, therefore, confer exclusive title · 
<?n the de_fendant-appellants in respect of the lands governed 
by the sa1d deeds ·of' gift. . . . . 

. 27. It _was faintly argued before the trial ~urt that the 
SUit was barred by sectipn 35 of the Act. The argmnent has 
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nG>t been reiterated before this Bench. I a:m in agreement wit~ 
the reasons given by the trial court for rejecting that 
contention. 

28. Finally it has been urged that the suit is barred by 
the pliilciplc ol rt:!>jtulicata. This submission is based on 
the fact that· Gandharb Raj Singh Deo had filed a claim 
before th.e Deputy Collector, Land Reforms which gave rise 
to Compensation Case no. 172 of 1956-57. The Deputy 
.Collector after examining the evidence came to the conclusion 
that the estate was impf:!.rtible a.ncl was governed by the rule 
of lineal primogeniture. He, however, refused to pay interim 
compensation to Amrendra Pratap Singh Deo on the ground 
that the payment of ad-interim compensaiion was a matter in 
.clispute and not be paid to Amrendra Pratap Singh Deo unless 
the matter was decided by a competent .Civil Court . Ultima.:. 
tely, the matter came up in .M .. r. C. no. 741 of 1958 before· 
this Court and it . was held b\· Ramaswamv, C. J . and 
Choudhury, J. by an order dated 9th March, 1960. t.hat the 
grotmds on which the payment of ad-interim compemation have 
been withheld. were not legally sustainable. They, accordingly, 
allowed .the application filed by Amrendra. Pratap Singh Deo. 
It ·may be stated that this ' Court in the aforesaid . M. J. C. 
was not required .to determine whether the estate was impar
tible or not and was governed by the rule of prim_ogeniture: , 
The decision of the .aforesaid M. J. C. application, cannot, 
therefore, relied upon to sustain the submission of the Lear
ned Counsel. The suit is not barred by the princ~i!'>le of 
resjudica'ta. No other submjssion has been urged in support of 
these appeals. · 

· 29. 1 am, therefore, of the _opjnjon tbat the tri~l . eonrt 
was right in passjn_g the decree m favour of ~be plamttii-res
pondent in Title. smt ~o. 19 _of 196!. T~e ~aid court wa_s also 
rjght i~ dismjs~tmg T1tle smt no. -1 of 1 ~ 64-. I, accordmgly, 
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. . . a e~ls . and. affirm . the .dec~ees passed . by: t.O,e 
t::::~~:t~se i:o~ie;i of ~he close relations subsis_ting between 
the parties, there shall be no order as to costs . 

. 5 , 1 -T a«r('c with · · n1v ·. learned broth~r · that. . the 
{.TUA\ . ll'iHA, • r·· ·' d E I , , Jd hke to 
a. . 1eal Ins no inerit and must. be dismisse - ut ' ou . 
a~~l a. fe'~' words· of my 0 wn .. 'l'he parties are 'go':e.rned~y ~1itaksh_~a 
Seho0 [ of Hindu· Law. There has been no pa·rhttOn ln ~ e [amt ~
of the parties. A~:cording to · defenda.nt !lo. L !he \!Sta\e ''as .Jmpar 
tihlc nnd governed by rule of linen.! · pnmogemture b) custom n.nd 
not b.v grant. 

2. While aareein" With· my learned brother. 'J:Iyder. J on all 
a:\pccts. I am of the: ~'iew that the· plaintiffs are entitl~d to a dec_ree 
for partitiou even m1 a reading of section 4 of th: Hmdu ~u~cess10n 
Act. · The provisions in section 4 are not retrospectJv:· · B:tt 1t l!' · n?t a 
~1uc~tinn o( retrospectivity. It i!'. not a -question o( dtVestmg an . estate 
which· thr. owner of an impartible estl}te was possessed. Even extend- . 
ing the true effect of section 4 prospectivel-y, th~ plaintiff resp<:ndents 
must be granted a decree .~or partit.ion for ren::;ons I .am settmg out 
lwrc and now. 

3. In thr case of Shib Prasncl Singh . (Supni) the Privy -Council 
lnid down that the incidents of an ordina-ry joint family property nre 
_four in number, 'YiZ., (z) the right to partition, (i£\ the right to restrain 
alienation, (iii) the right of maintenance; and (iu) the right or succes~ 
sion by survi''Orship. A blanket is placed on the first three incidents. 
1'hey are put on the shelf. The fourth right ·still existc; · in the co· 

.parcener~, namely, the right. o~ succession by survivorship. 'I'he ban 
on the n~ht of the co-parceners in regard to the. first three incidents . 
is removed by section 4 of the Hindu. Succession Art which ahro!!ated 
all Hindu test, rule or iilterpretation of Hindu Law, custom or usage . 
as part of Hindu Law of ·Succession. The blanket ha\·ing been removed 
'(a) the right to partition. (bl' the right to restrahi alienation. except 
for necessity and (c) the right of mainfenance get reVived . . There is . a 
·resurrectives of all those rights in the co-parceners. Thus the moment 
Hindu Succession Act became Law the plaintiff~ became possessed of 
the ri<:rJ1t to claim partition, etc. This is not rttttirig retrospecfivity on_ 
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. ~e se~tion. lt i~ like. the woon coming out of partial cc!ipse . The de feu-
ant .Is not bemg dJ\ested 01 an estate but the rcsuamts plated upon 

~he r~hts o.f . the co-Iiarcencrs are remo\·ed. ln this sense the Privy 
·L.ounq! .O~ctsiOn in Shiu Prasad Singh's case (;;upra} really boorue~ 
ra~gs agawst the defendants appellants in:;tead of aiding them. The 
i'nv~ Co~ncil cl~arly laid down that to the extent that right of 
surv~vors~IP continued iu. members of the joint iaruily, the estate 
retamed Hs charaetet o[ JOIUt family properties. There can, therefor~!, 
b~ ,no douiJt tha.t .the cha.racter of the e~tate in the hands of Dwijraj 
Smgh Dco was JOint fam1ly property at all tilllcs, but with certain 
riders. Section 4 o£ the Hindu tiuccession Act olid a\' ay with thos~ 
riders. On the 7th June, 1956 when Hindu Succe~sion Act came into 
operation, the custom or impartibility and lineal priwogeniture 
evaporated. The riders thus \,·ere set at nought , by pro"pective 
operation of law. What was impartible till that Jatc; cecame partible 
qn that day. The expanse of section 4 of the Hindu Succession Act 
fell for consideration in AIR 1980 Supreme Court 19~ Sundari \·ersus 
Laxmi. Kailasam, J. while con-;ideriug with the eHect of explanation to 
section 7 (2) of the Hindu Succession Act on the uncii,·ided interest in 
the property of a Hindu in Aliyasanthana, Kutumba or Ka\·aru, and 
whether the members of such a famly would be deemed to have been 
entitled to it absolutely observed as follows: 

.. , 
•:sedion 4 of the Act gi' es o''erriding application to the 
· provisions of the Act and lay~ d?ll'r that in respc~t . of 

any of the marters dealt w1th Ill the Act all ex1sti?g 
Jaws whether in the shape of enactment or othen''lse 
which are inconsistaot with the Act are repealed. Any 
other law in force immediarel.v before the con1rrience
meut of this Act ceases to apply to Hindus in so far as 
it is in consistent with any or the- provisions contained 
jn the Act, It is, therefore. clear, that the pro,·isioos of 
Alivasanthan·a law whether customf:ry or statutory ·wi/[ 
cedse to apply, in so far as they are i.'IConsistent with tlze 
provisions of tlze Hindu Succession A ct.'' 

'l.'h . abov~ view . supports the stand that restraints an parHbility 
· e ' " f H' d " . A 'fh 
b le n on-existent on the enactment o · 1r. u ~..:.uccesstOn ct. e 

ecan d b n· . . B h d . . f view that I haYe taken is supporte y a IVISIOU enc eciSlon o 

15 ItR-10 
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the Guj~rat High Court in 139 .I'l'R 77 at p~ge 94: ,Pratapsinl!fi.N. 
Desai versus (;ommissiouer: of. lncome-ta:c, Gujarat-Ill where a sunilar 
f!ucstion fell for consideration: After a ?etaile~ · discussion of tht · 
law on the subject Mehta, ;J:. With whom D1van. <;.;.]. agreed, observ~d 
as follows:. 

. I. · .: 1 ;. ,, . , i. 
"I( .the prOper!ies with which we are concerned in this 

reference, though impartible at one time, ceased to be 
impartible in view of the provisions made in the H1ndu 
Succession Aq as · referred to by us hereinabove, the 
said properties ~vill regain all their attributes of joint 
familY. properties, since the properties, !hough partible, 
:were treated as impartible estate, having tegard to the 
custom as to its descen! and .devolution . on a single 
heir." 

. Th~i sam~' vi~w has been' taken by the Pun jab High Court in AIR 
!1960 Punjab 145 : Smt. Taro versus Darshan Singh and AIR 1961 
Punjab 510: . Hans Raj .!lasant Ram versus Dhanwat Singh Balwant. 
Smglz. 

4. A divergent view ~ · to th~ effect of section 4 of the Hindu 
Succession Act was ~aken in 130 ITR 223 ·: Commis~ioner of Income-

, tax, West Bengal·IJ versus· U. C. Mahaiab, Maharaja of Burdwan 
where it was hel.d by the Calcutta High Court that the question of 
the effect of secuon 4 on the impartibility of the estate and the rule 
,oi lineal primogeniture would arise, when succession opens on the 
death of ~he male holder. In the • view of Mukharji, J. the holder of 
imparti_ble estate could not be divested of the interest that he was 
possessed of since before the Hindu Succession Act until' succession 
re-opened. The view taken by the Calcutta High Court was agi.tated 
before the Gujarat High Court in Pratap~inhji N. Desai's cas~ (Supra) 
where on behalf of the Revenue it was contended that the properties · 
which had been inherited by the assessee by the mle of lineal primo-· 
geniturc would <::Ontinue to be impartible till the succession opened 
under the Hindu Succession Act. The vie\v taken by the Calcutta. 
High Court and unsuccessfully agitated before the Gujarat .High; 
Court 'fould a.mount to say that impartibl~ estates by customs though 
abolished by the Hindu SucceSsion Act would conjinue during the 

'I. 
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J~fe time of its holder since the Successi n A . 
s1on openmg· after th H ' d 8 . 0 ct aprhes only to succes~ 
B 

. e m U . uccesSJOn Act Wasp t .t.. s· . 
ook, ,.e., June 1956. Their L d h' f h ( ; ~ on u~e tatute 

laid down as follows: . or s Ips o t e . •UJarat 1-IJgh Court 

"We are :arr;id -we ~annot agree with this · submission ~ade 
on behalf cif the Revenue having regard to the clear 
provisions made in sectioq 1 in that behalf. Section 4 
gi1•es an overriding effect , to the Act 9ver ri.ny text, rule 

or inteipret:ttio:l 9f Hindu law or any custom or usage 
as . part of· that Jaw iil force immediately before the 
corn-:nencement . of the· Act. Section 1 (1) (a) prescribes 
th~! save as otherwise expressly provided in the Hindu 

·Succession At~ _any text, rule or interpretation of Hindu 
. Law ·or any custom or usage as part of that law in force 

ini:Jlcdiately before the commencement of the said 
Act 'shall cease to have effect witb respect to any matter 

for which provision is made in this Act'~ On a plain 

reading <;>f this sub-sectiOn (1) (a) We arc unable td agree 
with the contention urg'ed on beh2.lf of. the Reven\ie 
that the ciassical Hindu law as coutained in the custom 

or usage ,1·outd continue to be in operation even thotig1i 
a. eontrary prOvision has been , marie in that behalf in 
the Hindu Succession Act, till the succession opetis 

ft r ·the said Act coming into force .. . ..... . .............. . a e . 
We must, therefore, reject the contention of the 

/ Revenue that the -estate would l:.till continue :to be 
· rtible estate till the succes~ion opened on the 
1mpa . . p . h") .. , 

, . demise of N arendrasinhJi ( ratap~1o Jl ; . 

·. . 'th the view' taken by the Gujarat · High Court and 
I am at one WI - • 4 f th 
the Punjab High·· Court in regard to the effect or. sectJo~ o e 

. Ac_t·, . based as. it is on the law laid dow~ hy 
Hindu . Succession 
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Kailasam, J. in the case of Sundari versus La:tmi (.'>tipra). I regret, 1 

find myself in respectful disagreement with the l<~:w laid down by the 

Calcutta High Court in this behalf. . 

. 
5. 'l'he law laid clown by the Privy Council in the case o£ Shib 

I>rasad Singh {Supra) is still the law oi· the land, having r~ceivecl 
the approval of the Supreme Court in Nagesh Histo Desai, etc., -etc., 

· versus Khando 'l'irmal Desai, etc., etc., AIR 1982 Supreme Court 837 

;nd in An ant Kibe and others ' 'ersus Purushottam Rao and others: 
AIR I 984 Supreme Court 1121; Iu my view, therefore, the · plaintiff 

respondents. a.re entitled to a. decree also on the basis of section 4(1 J 
of the Hindu Succession Act. That must be the law on the basis of 

. iJrospective operation of ·section 4 of the Hindu Succession Ac.t. 
' I 

R. D: Appea.fs dismissed .. 
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