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ADVERSE POSSESSION—claim of title by adversc posses-
‘sion—sub-lessee or licensee, when can claim such
title—party not claiming hostile title but only
illegal possession ag sub-lessees—whether can claim

title by adverse possession;

Held, that neither a sub-lessee nor a licensee
can claim title by adversee possession merely
because that they are in continuous unauthorised
poassession for more than twelve years, unless and:
until they claim some over acts on their part
indicating assertion of hostile title;

Held, therefore, that in the present case the
detendants firs¢ party respondents only claimed
thai after they were inducted as sub-lessees, they
were in illegal possession for more than twelve
yeats in view of section 27 of Regulation "III of
1872 and they have not claimed any hostile title
and as such they cannot claim title by adverse

possession.

Kus Gorain v. Khaku Gorain and Others
(1985) I.LL.R. 64, Pat. .-

BrHar HiH ScHooL (ConpiTiON OF SERVICE) RULES,
1972—jframed under scction 8(1) of Bikar High

- School (Control and Regulation of Administration)
Act, 1960 (Bthar Act no, XIII of 1960)— providing:

for nunimum qualification of teachers—whether
survives the repeal by Bihar Secondary Educalion
Board Ordinance, 1974 (Bihar Ordinance no, 112

of 1974) and Bihar Secondary Education Board Act,
1976—Statutory provision as minimum qualifica-
tion of teachers, whether could be altered by

230
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Binar Hi.# SchooL (CONDITION OF SERVICE) RULES,

197¢2—Contd.

execulive acls of state—issuance of instructions
by excculive authorities o regularise recruitment
of unquolified teachers—legality of—writ manda-
mus. whether could be issued to grant judicial
sanction to different civculars regularising appoini-
meni of unqualified teachers.

A perusal of the provisions of Bihar Second-
ary Fducation Board Ordinance, 1974 repealing
the Bihat High Schools (Control and Regulation)
Act, 1960 and its successive Ordinances as also.
Bihar Secondary Education Board Act, 1976 will
show that in regard to such matters as appoint-
ment including the service conditions of the
teachers of the non-Government FHigh School
which were not specifically provided under such
provisions, rule making power was vested in the
Board of Secondary Education and the State
Government. It is well settled that a rule validly
made, becomes a part of the parent Act, and
survives the repeal of the Act under which it was
framed, if it is not inconsistent with the provi-
sions of the repealing Act and if such a rule can
be framed under if;

- Held, that, Bihar High School (Condition of
Service) Rules, 1872 which were framed under
‘section 8(1) of Bihar High Schools (Control and
Regulation) Act of 1960 to the extent they provi-
ded for the minimum qualification of the teachers
evidently survives repeal by the Bihar Secondary
Board Ordinance, 1974 and by Bihar Secondary
Education Board Act, 1976, because no rules or

jii
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Bmar Hicit ScHooL (CONDITION OF SERVICE) RULES,
1972—Concld,

statutory provisions otherwise created, over eéxis-
ted czusing or creating repugnancy of any kind.
Such statutory provisions as to the minimum
qualification of the teachers could not be altered
by the executive act of the State. ~ The Director
of Secondary Education-cum-Additional Secretary
to the Government in Education Department acted
in gross violation of the statutory provisions as
contained in Bihar High School (Condition of
Service) Rules, 1972 by issuing instructions to
regulalise recruitments of unqualified teachers;

FHeld, further, that no mandamus can issue to
grant judicial sanction to such administrative
drafts a5 shown by respondents in the different
ciiculars issued by them from time to time in
1egularising appointments of unqualified teachers
in the Scheols of the State. -

Ort Prakash Choubey v. The Director (Second-
ary Education)-cum-Additional Secretary, Govern-
ment of Bihar and Anr. (1985) LL.R. 64, Pat. ... 141

Binar MoOney LENDER's AcT, 1974—[—section 12—
applicability of—fpietitioners in possession even
after completion of due date in the mortgage
decd—eflect of—on completion of seven years,
whether the mortgage stood redeemed,

From an Examination of the deed of mortgage
it appears that the petitioners entered into posses-
sion of the lands in question and appropriated the
produce “in lieu of the mortgage amounts” and
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Btaar MONEY LENDER'S AcT, 1974—Concld.

even after Jeth 1385 fasli, the due date in  the
mortgage, the petitioner’s possession continued as
morigagee. The promise to pay the debt is not an
unconditional promise on the basis of which the
petitioner could have sued for the mortgage

money;

Ileld, that section 12 of the Bihar Money
lender’s Act, 1975 shall apply to all cases of
mo1 tgages where the creditors are put in possession
for appropriating the income of the property in
lieu ot the debt;

Held, further, that in the present case, on
completion of period of seven years in May, 1980,
-the culire loan got automatically satisfied and the
mortgages stood redeemed.

Aapildeo Nargin Singh v. Deputy Collector 121
Land Reforms and Others (1984) LL.R. 64, Pat.

Binar SeconpAry EbucaTion BoaArp AcT, 1976-—See
Bihar High School (Condition of Service) Rules,

1972.

Cour: 01 CRIMINAL PROCEDURE, 19783—[—I1—sections.
95(1) and 96(4)—scope * and applicability . of—
grounds of opindon of the Government in the
nolifications, whether,  necessary—notifications,
whether must bear a varbatim record of the
forfeitcd materials or give a detailed gist thereof—
mens 1ea of both malicious and deliberate intent
within the ambit of section 295-A of the Penal
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Copt oF CRIMINAL PROCEDURE;” 1973—Contd.

Code, whether to be established as a condition
for acting under section 95(1)— jurisdiction of the
Higir Court under section 96(4)y—Penal Code,
1860 (Act XLV of 1860) section 295-A.

Per Curiam—What section 95(1) of the
Code of Criminal Procedure, 1973, commands is
that the State Government has fo arrive at an
opinion that the publications come within the
nuschicf of the olfences specified therein and as
a procedural safeguard it requires that the grounds
of its opinion must be stated as well. The decla-
raticn of forfeiture is consequently not required
to be an exhaustive or self-contained document

. incorporating all the offending material as also
each and every fact on which it is based. Any such
detailed recitals or contents in a notification are
neither mandated by statute nor precedent and
would perhaps be incongruous in the nature of
the notification envisaged by the statute; .

Held, therefore. that section 95(1) of the
Code of Criminal Procedure, 1973, does not
oblige or mandate that the offending portion of
the publications must be quoted varbatim in the

~ declaration of forfeiture or that an exhaustive
gist thereof must be incorporated therein. As to
the uotifications in question, it is plain therefrom
that the opinion of the Government that both the
publications contained materials which would be
an oifence under section 295-A of the Indian
Penal Code is clear and categoric. Equally the
grounds of its opinion are spelt therein as well.
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The grounds of opinion stated therein ~show a
clear application of mind by the Government

. perlaining to the objectionable matter, the nature
of the derogatory references, the result Howing
therefrom with regard to the feelings of the
muslim community and the fact that the same
amount to an offence under section 295-A of the
Penai Code;

Held, further, that all that section 95(1) of
the Code of Criminal Procedure, 1973, requires is
that the ingredients of the offence should “‘appear”
to the Government as complied with and not that
they should be “proved” at the threshold or that
the Government sliould be inflexibly “satisfied”
about them. Therefore, the prima facie opinion
of the Government that the offending publication
would come within the relevant section of the
Indian Pena] Code with its requirements of intent
would be adequate hereto enable it to act under
section 95(1) of the Code. Herein the general
rule that 2 man is presumed to intend the natural
consequences of his act would be attracted and
such intention has to be gathered primarily from
the language and import of the offending publica-
tion and not necessarily by extrinsic evidence;

.. Held, also, that the jurisdiction of the High
Court under section 96(4) of the Code of Criminal
Procedure, 1973; is not merely confined to judg-
ing the opinion of the Government, and whether it
couid be reasonably arrived at but is much wider
in weighing for itgelf and aitiving at its own
conclusion (on the basis of the factual statement,
of the grounds) with regard to the offending

4 ILR—2



INDEX vk

PAGE.
‘Copg or CRIMINAL PROCEDURE, 1973—Contd.

The grounds of opinion stated therein show a
clear application of mind by the Government

. pertaining to the objectionable matter, the nature
of the derogatory references, the result fowing
therefrom with regard to the feelings of the
muslim community and the fact that the same
amount to an offence under section 295-A of the
Penai Code;

Held, further, that all that section 95(1) of
the Code of Criminal Procedure, 1973, requires is
that the ingredients of the oftence should "“appear”
to the Government, as complied with and not that
they should be “proved” at the threshold or that
the Government shiould be inflexibly “satisfied”
about them. Therefore, the prima facie opinion
of the Government that the offending publication
would come within the relevant section of the
Indian Penal Code with its requirements of intent
would be adequate hereto enable it to act under
section 95(1) of the Code. Herein the general
rule that 2 man is presumed to intend the natural
consequences of his act would be attracted and
such intention has to be gathered primarily from
the language and import of the offending publica-
tion and not necessarily by extrinsic evidence;

.- Held, also, that the jurisdiction of the High
Court under section 96(4) of the Code of Criminal
Procedure, 1973; is not merely confined to judg-
ing the opinion of the Government and whether it
couid be reasonably arrived at but is much wider
in weighing for itself and arriving at its own
conclusion (on the basis of the factual statement
of the grounds) with regard to the offending

4 ILR—2
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publication, and whether the same comes within
the ambit of punishability under the relevant
section. Therefore, in the ultimo ratio it is the
satisfaction of the High Court alone whether the
offending publication is one which comes within
the ambit of the relevant punitive section of the
Penal Code which would be conclusive,

Applying the above and testing the two
cases {Criminal Miscellaneous nos. 11851 and
10502 of 1983) on their anvil; )

. Per Curiam.—Held, in relation to the rele-

“vant writing in the book entitled ‘“Madhyakalin
Arab” in Criminal Miscellaneous no. 10502 of
1983, that, though marginally some shelter is
sought to be taken under the opinion of foreign
historians, thé author herein in his own personal
assessment has categorically projected the personal
and private life of the Prophet in terms patently
derogatory and denigatory and the offending
passage: would squarely come within the punitive
ambit of section 295-A of the Indian Penal Code
and consequently the Governmental action in the
declaration of forfeiture was more than amply
satisfied. .

.. ¢ Per Majority (S. Sarwar Ali J., Contra).—
Held, in relation to the relevant offending para-
graph in the book entitled “Vishwa Itihas”
in Criminal Miscellaneous no. 11851 of 1983 that
a reference to this paragraph would indicate that
apparently this passage was sought to be viewed
isolatedly and as if completely torn from its
context. If is well settled that the offending
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publication is to be viewed as a whole and the
intent of the author has to be gathered from a
broader perspective and not mercly from a
few solitary lines or quotations. The solitary five
line paragraph in ‘Vishwa Itihas’ in its true
context cannot possibly be said to contain matter
which would be punishable under the stringent
requirements of section 295-A of the Penal Code.
The order of forfeiture, therefore, cannot be
sustained and was liable to be set aside.

Nana Kishore Singh and another v. The
State of Bihar and another (1985) I.L.R, 64,
Pat. S 165

[—2—section 164 sub-section (1) and (2)—confessional
statement of the appellant recorded by the Magistrate—
Magistrate not warning the appellant as envisaged under
section 164  sub-section (2)—whether acceptable—
Evidence Act, 1872 (Central Act no I of 1872) section

~ 27—whether applicable. o

Where the Magistrate who recorded the conlessional
stafement of the appellant did not give the Warning as
envisaged under section 164 sub-gection (2) of the Code
of Criminal Procedure, 1978 hereinafter called the Code;

Held, that it was ineumbenf upon the Magistrafe,
under section 164 (2) of the code that before recording
the statement of the appellant, under section 164 (1) of
the Code ought to have made known to her that the
sfatement made by her may be used ag2inst her in
support of the guilt. In absence of such Wwarning, the
confessional statement by the appellant cannof be said to
be clean and readily acceptable. ,

Where the appellant has shown to the Police some
place where trampling of grass and suger cane plant
were found by the Investigating Officer;
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Held, that this is a type of statement by the accused
to the police. Section 27 of the Evidence Act, 1872, is
confined to the discovery of material thing 2nd such
discovery cannot be said to be within the knowledge of
the police but exposed from the information given by the
accused. Trampling of plants as such a fact which can
be said to be existing within the knowledge of the police
while making the inspection of the place of occurance by
way of objective findings.

Suganti Kumari v. The State of Bihar (1985) LLL.R.

64, Pat. 129
ConsTiTuTioON—Articles 27 and 4l—Article 4l—ambit of—

legal right, absence of—FHigh Court, whether could issue

mandate for creating work for whole year where none

enists—ocasual. and  seasonal temporary  employee,

whether could be saddled on the State as regular and

permanent civil servant—Article 27—effect of.

Article 41 of the Constitution, by itself cannobf—
passibly secure the right to work to the petitioner.
Article 27 occuring in this chapter, states that the provi-
sions contained therein shall nof be enforceable by any

Court.

It is plain that in absence of any legal right High

. Court can not issue mandate for creating Work for the
" whole year for the Writ petitioners where none exists
_». MOI.Can it issue a writ creating money for the respondent
State for pavment to the writ petitioner, if they are to be
permanently absorved. It is true that one expecfs the
state to be niodel employer but that can not be carried

to the lenght of denuding it of the ordinary right of one

" of the biggest employers to temporarily employ Persons
ag and when the pressure and exigencies of the situation

Jemands;
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Held, that a purely casual and seasonal temporary
exiployee can not be saddled on the State as a regular
and permanent civil servant in the absence of any manda-
tory legal duty to old so.
) Shrinivas Sah & Others v. The State of Bihar and
Others (1985), I.L.R. 64, Pat. 194

EviDENCE AcT, 1872-—section 27. See Code of Criminal
Procedure, 197§ no. 2.

Hinou Succession Act, 1956—[-—Section 4 sub-section (1)
clatise (a) and (by—provisions of—status 0Of holder of
impartible estate governed by customary law of lineal

. primogeniture whether changed after coming inio force
of Hindu Succession Act, 1956—whether {0 be assessed
as individual of Hindu undivided fawmily—Income-taz
Act, 1961—section 27 (iiy—epplicability of. :

Where the assessee, the Maharaja of Ratu, holder of
an impartible estate governed by the customary law of
lineal primogeniture was assessed as an jndjvidual;

Held, thal the impartibilify of the estate of the
assessee disappeared in September, 1956 after the
passing of the Hindu Succession Act, 1956 in View of
gection 4 sub-section (1} clauses (@) and (b) of the Act.
Thereafter, he became a part of Hindu undjvided family.
The status of the assessee had, therefore, to be accepfed
‘as Hindu undivided family; :

A Held, further, that section 4 of the Hindu Succes-
sion Act, 1956, does away only With cusiom or usage.
Thus only such impartible estates disappeared on the
enactment of Hindu Succession Act, 1956, as were
jmpartible ‘by custorm. There Were several estates io
1961, at the coming info force of Income Tax Act, 1961,
which were inipartible by grant and some by cOvenant.
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Hivpu SUGCESSION AcT, 1956—coneid.

Section 27 (i) of Income-tax Acf, 1961 would be opera-
tive in regard to those estates which were impartible by
grant or covenant,

Commissioner of Income Tax, Bihar I, Patna v,

Maharaja Chintani Saran Nath Sahdeo (1985). I.L.R.

64, Pat. | oo

IncoME Tax Act, 196l—section 27 (if). See Hindu Succes-
sion Act, 1956.

219

PenaL CobpE, 1860—[—Section 302 aend 304 Part II—crimi-
nal prosecution—intention—element of—mental condi-
tion of a criminal, whether relevant and important Defore
and after commission of any crime—section 302 and 304
Part 1I—distinction between.

Intention is en element Wwhich is perceivable by
physical conduct of & wrong doer, including, utterances,
postures, gestures and the manner of assault. The man-
ner of assault will include the intensity of assault and
the type of weapon used. Although striker must know
the result of the strike.but simply that conduct cannot be
conclusive to refleet the intention of the striker., Human
mind simplicitor is not an indication of intention as
human mind is miost un-predictable, neither certain nor ~
specific like the laws of Science Utterances either by the
assailant or the abattor concentrating towards taking life
runs paralle] to an element of intention. Posture and
gesture is not less impoOrtant. Immediately before the
conimission of an offence or at the time, either of the two
or any one of them reflects abnormial mind (used in the
sense that forgets lega] obligation and regulation of
conduct aceording to law). Hard and stiff conscience,
irresistable impulses and extremely cruel hands expose
gesture and postire at the time of conimission of a
crime. This phenomenon js distinguishable from normat
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mind. The menta] condition of a criminal is extemely
relevant and important before and after the commission
of any crime. Mental condition and psychology invari-
ably is quite different than what has been at the time of
conmmission of the offence. A wrong doer at the time of
commission of a serious offence having been committed
in 2 most dreadful manner armed with deadliest weapon
either alone or in company Wwith several such others
having a determind intention fo commif such crime must
exhibijt that intention in the shape of Uiterances, postures
and gestures;

Held, therefor, that in the iostant case as there was
no utterances by either of the appellant, the strike on the
head- being not repested, subsequent assault not on the
vital parf of the body and the wWeapon Used being not
very dangerous, the element of infeation ijs lacking. Op
the contrary, if there would have been any intention to
kill. there ought to bave been such utferances and repeati-
tion of the belows on the head thus implenenting the
intention info physical act.

The sharp distinction between an offence under
section 302 and 804 Parf II of the Indian Penal Code is
that dividing line which separates an intention not to
kill than to take life;

Held, further, that in the facts and circumsfances .
of the present cese snd on the evidence, it can safely be
concluded that Geeta Yadav had no intedtion to kill
although be might be having knowledge that the weapon
used and the injuries inflicted might take life. Thus the
offence having been commitfed by Geeta Yadav will be
punishable under section 304 Part IT and not under
section 302 of the Indian Penal Code.

Geeta Yadav and another v. The State of Bihar
(1985) LL.R. 64, Pat. : 184
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SERrviCE--Petitioners appointed as Junior Manage-

ment Trainees in Bank's service on probation and
j0ining on 2nd January 1978—confirmation from
the date they had completed the probationary,
period i.e., Znd January 1980—petitioners, whether
appointed as officers on 2nd  January 1978 or
Ond January 1980—Bank, whether can reckon
the appainiment as having been, done on 2nd
Jariuary 1980—pelitioners, whether can be held
to be ¢fficers of the Bank as envisaged in 1976
and 1979  Regulations—promotees  adversely
affected not made parties—uwrit petition, whether
suffers from non-joinder of necessary parties and

_whether maintainable,

- Where the petitioners were appointed as
Junior Management Trainees and in pursuance

“thereof they joined the Bank’s service on 2nd

January 1978 and it was stipulated that they were
to undergo two years training and would be on
probation during that period and after completion
of their probationary period, they were confirmed
in the permanent establishment of the Bank in
the officer grade with eflect from the date they had

_completed their probationary period i.e., 2nd

January 1980 and it was stated that the petitioners
would be paid the scale of Rs. 700—I1800 in the
Junior Management Grade Scale-l according to
the terms of Allahabad Bank (Officers’) Service
Regulations 1979; '

-

Held, that the petitioners must be deemed
to be holding the post of Officer in the Junior
Management in the Grade Scale-I from the dafe
they were appointed i.e., 2nd January 1978 and
nof; from 2nd January 1980 in absence of any rule

PacE
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or regulation showing that an officer would be
deemed to have been appointed on and from the
date of completion of the probationary period and
not earlier. The very fact that the petitioners
were confirmed in the permanent establishment
of the Bank in the officer grade shows that they
were in the Officers’ Grade from the date of their
appointment. The confirmation, therefore, must
relate back to 2nd January 1978 when the peti-
ticners were appointed. It is well known that
confimalion is not appointment. Any other
interpretation in regard to their status prior to
2nd january 1930, the date of completing their
probationary period, would be unfair. The
petitioners were employees and were working as
officers’ of the Bank since 1978 and they would
thus undoubtedly fall within the ambit of the
expression ‘Officer employee as contained in  the
Bunk's Officer Employees (Conduct) Regulations
197G and ‘Officer’ as defined in Allahabad Bank
(Officers” Service Regulations, 1979. In terms of
rule 7 of the 1979 Regulations since the peti-
tioners were engaged as Grade-III Officers, they
must be deemed to have been fitted in the Junior
Management Grade Scale-l;

Held, further, that the impleading of the
Bank is sufficient to maintain the present appli-
cation and the present application cannot be
rejected for non-joinder of other officers of the
Bank, who may be affected by issuance of a wrif
in favour of the petitioners.
Ashok Kumar Dutta and another v. Allahabad
Bank (1985) ,L.L.R. G4, Pat. “a 203
34 ILR—3 o
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SuiTs VALUATION Acr, 1887—[—section 1—case heard
by courl lacking in pecuniary jurisdiction—no
objection raised—party taking risk of obtlgining
successful result, whether can rise lack of pecuniary
jurisdiction of the court after having lost.

Once a case is heard by a Court lacking in
pecuniary jurisdiction that by itself would not
render the decree a nullity unless prejudice is
caged in the light of the suits valuation Act;

Held, therefore, that in the instanf case
having failed to raise any objection to the District
Judge hearing the appeal and having ventured to
take the risk of obtaining a successful result, it is
not open so the appellant now to raise the lack
of pecuniary jurisdiction of the appellatc court
as a point of law without being able to show that
they suffered prejudice as required by section 11
of the suits valuation Act.

Smi¢. Baba Dai v. Muneshwar jha & Others.
(1985), LI.R. 64, Pat. ... v - 158
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CIVIL WRIT J URIBDICTION
Bcfore Laht Mohan Sharma und Anand Pra:ad Smha JJ.
1984,
June, 6.

KA’PILI?EO NARAIN SINGH?*.

.
DEPUTY COLLECTOR LAND REFORMS AND OTHERS.

Bihar Money Lender's Act, 1975 (Bihar Act XXII of 1975}
section 12—applicability of—petitloner in possession even after com-
pletion of due date in the mortqage deed —effect of—on completion of
seven years, whether the morfgage stood redeened.

From an Examination of the deed of mortgage it appears that
the petitioners entered into possession of the lands in question and
appropriated the procedure “in lieu of the mortgage amounts’ and
even after Jeth, 1385 faski, the due date in the mortgage, the peti-
tioners possession continued ag mortgagee. The promice to pav the
debt is not an unconditional promise on the basis of Wh‘lch the peti-

‘ t1oner could have sued for the mort"age money;

Hejd, that sec’non 12 of the Bihar Money Lender’s Act, 1975 sbali
apply to all cases of mortgages where the creditors are put in posses-
sion for appzopnatmCJr the income of the property in lieu of the
debt; . ’ .

Held, further, that in the present case, on completion of period of
seven years in May, 1980, the entire loan got automaticaily satisfied
and the mortgages stood redeemed

Application under Articles 226 and 227 of the Constitution.

T

#Civil Wrii Jurisdiction Cnse no. 2048 of 1988. In the malter of an application
under Articles 226 and 227 of jhe Conslitulion of India.
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The facts of the case material to this report are set out in  the

judgment of L. M. Sharma, J.

M/s. Shreenath Singh snd Kalika Nandan, for the petitioner.
Mp. J. N. Thakur, J. C. to G. P. 11, for the State.
Mp. Hari Narayan Singh, for the respondent nos. 3 and 4.

Tt Moman Swarya, J.—The point involved in this case relates
to the interpretation of section 12 of the Bihar Money Lenders Act,
1974. The section deals with the automatic satisfaction of the dues
in respeet of a usufructuary mortagage after expiry of a period of seven
vears from the date of execution of the mortgage bond,

. 9. Tach of the respondents 3 and 4 executed a mortgage deed in
favour of the petitioner on 28th May, 1978 in respect of certain agri-
cultural lands. The respondents filed separate applications before thé
respondent no. 2 (Collector within the Act) for evicting the petitioner
from the lands. A single case registered as Redemption Suit no. 26
of 1982 was started on their basis. The petitioner objected, but the
tespondent no. 2 allowed the prayer of tbe respondents 3 and 4 by
order in Annexure 1 to the writ petition. The petitioner appealed
Yefore the Land Reforms Depnty Collector, respondent no. I, but
without waiting for its disposal, filed this writ application on l4th
July, 1983. The case was admitted on 19th July, 1983. Sub-
sequently, the appeal before the respondent no. 1 -was dismissed for

- default in absence of the parties. The petitioner pravs for quashing
the entire redemption proceeding. S '

. 3. In the original writ petition, several grounds were mentioned
in paragraph 2 which are apparently not happily worded. The points
urged at the time of hearing of the ease, do not appear to have been
daken therein. The petitioner later filed an application for .amend-
ment of the wrijt petition -and prayed for the grounds mentjoned
therein to be allowed to be taken.

4. Mr. Shreenath Singh, appearing in support of the writ petitior
pressed the following poit?ts — ° pport o Mthe vrit petitio

(i) Section 12 is 4lfre vives of Artiole 14 of the Coustitution ;
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(i) The section applies only in case of a usufructuary mortgage
ag defined by section 58 (d) of the Transfer of Property Act
and not to any other mortgage merely by reason of
the mortgagee heing in possession of the mortgaged land
and since the mortgages in the present case are anomalocs
mor{gages as defined ip section 58 (g) of the Transfer of
Property Act, the section has no application; and

(#ify The application of the respondents shonld have been dismis-
cad in view of the excmption granted unde: section 3
hy the. State Government under notification no. S. O. 207,
dated 13th February, 1981.

5. The Act was passed in 1975 with the object to consolidate and
amend the law relating to regulation of moncy lending (ransactions
and to grant relief to the debtors. ‘The relevant portion
of section 12 is in the following terms :—

“12. Usufructuary mortgages and their redemption—notwith-
standing anything to the contrary contajned in any law
or anything having the force of law or in any agreernent,
the principal amount and aj[ dues in respect of & usufrue-
tuarv mortgage in relation to any agricultural land,
whether executed before or after the commencement .of
this Act, shall be deemed to have been fully satisfied and
wortgage shall be deemed to have been wholly redeecmed
on xpiry of a period of seven vears [rom the date of the
execution of the mortgage bond in respect of such land
and the mortgagor shall be entitled to recover possession
of the mortgaged land in the manner prescribed under
the rules.”’ (emphasis added).

The State Government has heen empowered by section 3 to exempt
any class of money lenders from the operation of the provisions of the
Act. Section 47 deals with the rule making power of the State
Government for carrving out the purpose of the Act.

On the question of vires of the section, Mr. Singh contended that
the provision suffers from discrimination in the reverse hy ignoring the
length of different periods, for which individual mortgegees have in
the past remained in possession of the mortgaged lands and the vary-
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ing quality of the lands and thus treating all usufructuary mortgages
similarly in respect of the quantum’of ]éroﬁts realised by the creditor.
The ‘validity of-the seetion was examined by five Judges of the Full
Bench ‘of this Court in Madho Singh vs. State of Bikar(l) and it was
held that the section was, Mnsre vires. I, therefore, do pot consider it
necessary (0 mention the drgument addressed on behalf of the peti-
tioner in ony detsil. The point having been authoritatively decided
by this Court againét the petitioner must be over-ruled.

7. Mr. Singh next urged that in view of a prmoise by the respon-
dents to pay off the Joan, as included in the mortgage deeds, the
transactions must be interpreted as anomalous  mortgages
and not usufructuary mortgages as defind in the
Transfer of Property Act. The expression ‘usufructuvary. mort-
gage’ should be understood in the same sense, because it hag not
been given a different meaning by the Monev Lenders Act. On the
interpretation of the mortgage deeds, reliance was ptaced on the deei-
sion in kangay Gurukkal v. Kalimuthn Annaof(2), Sheikh Akbar AL v.
iS)hez‘kh‘ Mefinuddin(®) and Rahimuddin  Choudhary v. Nayen Chand

as(d). - art 3 .

8. There is no dispute in this case that the petitioner has been
in possession of the land since 1973 (there is a statement in the writ
application about some Bataidar being in possession, but this plea hasl
not been relied upon on behalf of the petitioner during the argument). A
The point pressed on behal( of the petitioner is that since there is a
statement in the mortagage deeds by the mortgagors  that the Joan
would be paid off, the transactions canpot be held to be usufructuary
mortgages. .

) tl9. Mr. Shrm(aiuai‘h Si;ngh laid great stress on the following recitals
in the mortgage deeds which (translated by the Translation D -
ment of this Court) read as follows :— d nslation - Depart

4 “Henc(?, I.... let out in rehan the aforessid land with pos-
session to this claimant mentioned jn colump mo. 9  of
this deed for a consideration of Rs. 13,000 half of which
8 Rs. 6,500 jn Government coins for s period of five

(1) (1078) B.B.O.J. 88 (F. B),
@) 27 Mad. 526 (F. B.). .
(8) (1942) A.L'R. {Cal) 86.

4) (1950) ALB. (Asoam) 1,

AT
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years beginning from the month of Jeth 1380 fasli to ﬂle
'month of Jeth 1385 fagli.and mortgage the same....
(Emphasu'. added).

(in) ”I shall pay the entire rehan money to the rehandar in one
" lump sum and '] shall enter into seer (eXCIuslve) posses-
sion of the rehan property -

It has been urged that in View of the promise to répay the mori-

gage money and in view of the period of the mortgaZes haiin3

been confined to a term of five years, the transactions ‘are not

strictly of usufructuary mortgage as defined in the Transler of

Property Act.  Before proceeding further three other terms ‘which

also appear relevant in this Tegard may be considered. The docu-"
ments stated that the mortgagee should maintain his direct posses-

sion” of the lands-and not permit others to enter into po:session

and appropriate the produce thereof in the following terms: —

(ii) “The rehandar should himself enter into porsession and
occupation of the said rehan property, cultivate it or gef
it cultivated by others and approp:iate the erntire pro-
duce of the niortgaZed property after pavment of rent
as per laggit of the Zamindar "in lieu of the rebian
money and he should not allow others to enter into
possession thereof.”

(Emphasis added).

The statement quoted in clause (i) a*o> ‘e is imme Jiately followed by
the sentence as quoted below:—

(7) “In case of non-pa}ment of the rehan moneyv, these vary
writings of this deed shall remain in force evacly in
the same way. Whenever after expiry of the due date
I shalt pay the rehan money, I shall do so at the end'
ot‘ the month of Jeth or any year™.

Fl_.irther, )

" (v) "If due to action of me the executant or of my heirs and
on account of diluvion and alluvion by the Ganves the
aforesaid reha.n.dar be dlspossessed from the rehan pro-
perty, in that case, rehandar is and shall be competent
to reahse the entue Consxderanon fooqey.....," ~
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10. On an examination of the documents in their entiretY,’l i
appears that the petitioner entered into possession of the lan : in
question and appropriated the produce “in lieu of the mortZage
amounts” and even alter Jeth 1385 fasli (equivalent to May-June,
. 1978 A.D.) the petitioner’s possession continued as mortgagee. The
promise to pay the debt, which has been emphas1§ed by Mr.
Singh is not an unconditional promise on the basis of w!uc_h
_the petitioner could have sned for the mortgage moneys. This is
clear from the statement quoted in clause (i) above. The state-
ment regarding payitent is mentiored in the sense in x.vhlqh every
debtor includimg an  usufructuary morigager is liable to discharge his
.debt. In case of non-pa¥ment, the usufructuary nature of  the
transactions were to continue. I, therefore. do not agree with the

petitioner's contenticn that anomalous mortgages were created in th
present case.

11. Assuming in favour of the petitioner that in view of the
slatement in refation to payment of debt made by mort:aZors,
the rcsultant transactions were noOt usuluctuary morteages within
_the meaning of the Transfer of Property Act, still it is not pos-
sible to exclude the application of Section 12 to them. Thé
Monev Lenders Act does not state that a ‘wsufructuary mortgage’
"shall be given the same meaning as in the Transfer of Property
Act nor does it define the eXpression in anv other wanner. The
meaning of the word ‘usufruct’ from which the expression ‘usu‘ruc-
tuary mortgage’ has been derived is stated in the Random House
Dictionary thus: The right of enjoying all the advantage derjable
from the use of something which Felongs ‘to another. as far as
ia compatible with the substance of the thing not being destroyed
or injured. The Shorter Oxford English Dictionary also has giren
a similar meaning. The question arises as to in which sense
the Mouzy Lenders Act has used the expression in section 12, By
enactiny the section, the Ie2islature has assumed that a creditor in
possession of a mortgaged property repays himsclf the loan along
with interest calculated on a reasonable rate by remaining in ros-
session for seven Years, and it is therefore unjust and inequitable
to deprive the debtor the possession of the morteaed property
after this period. This aspect applies with same force to a case of
usufructuary mort®a?¢ strictly construed in accordance with the Trans-
fer of Property Act and another morf€age where the creditor is ' in
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possession of the mortgaged property—A racital stating the liatility
of the debtor for payment of the loan ‘to the creditor does not
put the creditor under any disadvantage and does not sugzest any
ground for differentiating the case from a wusufructuary mortiage
within the strict terms of the Transfer of Property Act. The
object of the Section covers the two classes of caces in the sarre
manner and if the Section is interpreted, as sugZested on hehalf
ol the petitioner, it may be rendered uitra vires on the g ound of
illegal discrimination. It is well established that in suh a cace,
the Statute must be interpreted, if that is permissible by its lan-
" guage, in a manner which will uphold its validity. I, thereore,
hold that the Section 12 shall apply to all rases of mM™ortaTes
where the creditors are put in possession for appropriating the
income of the property in lieu of the debt.

12. The last point pressed on Dbehall of the pei.ioner is based
on the notification dated 13th February 1981 exemoting under sec-
tion- 3 of the Act such small land holder mortea~ees fromn the
operation of section 12 who hold land not more than a parti-ular
area. The vetitioner claimed to . I'e covered by the notification. Tt
was contended that since the applications in the present case were
tiled by the respondents in 1982, that is, after coming inoperation
of the notification, the applications were wvot maintainable. In the
impugned order. the Circle Officer wron?ly assumed that the limi:a-
tion of the area applied to the mort7agor and pot to the mort-
gagee and on that basis rejected the plea. The arfument has,
therefore, to be considered on merits.

13. The procedure for resumption of morigaged property is Cealf
with in rules 9 and 10 of the Monev Lenders Rules. 1977 which
_Tecame effective on 6th September 1977. The sub-rule (1) of Rules
9 and 10, which are relevant in this revard, are as foflows: —

“9. Procedure in case of resumption of mortZaTed property by
a mortgagor from the mortgagee under section 12 of

. the Act.-(1) On the expiry of the period of morigage as
mentioned in section 12 of the Act, the mortga~or shall

send a notie in Form M.L, 4 by registered post with
acknowledgment due requiring the mortcagee to deliver
.possession of the mortgaged property within thirty davs
from the date of notice.” -
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*10. Filing of applicaﬁon by mortzagor to eject the Morigazee
""" "ih case of the latter’s failure to' put the piortgagor in
possession—(1) If, on the eXpiry of the period of notice

in Form M.L. 4, the morigagee fails or refuses to deliver
possession of the mort3aged property to the’ mort3agor,

the mortgagor shall file an application in Formp M.L. 5

to the Collector within whose jurisdiction the mwortgaged
property or any part thereof is situated, t‘g .;ljg_ct the mort-

gagee from the mortgaged p_r"opert_){.’f

Mr. Singh contended that the right of the mortgagor is depen-
dant on sending a= formal notice under Rule 9 and since this was
not done before the notification under section 3 dated 13th Feb-
ruary 1981, the petitioner became entitled to ‘the benefif of the
exemption. The applications under section 12 filed in 1982 must,
therefore, be dismissed. I do not find any merit in this argument.
The claim of a mortgaZee gets determined by virtue of section 12
of the Act. Without the ajd of “the rules ©r notice referred to
therein, the right of the mort¥azee is conipletely extinguished by
rcason of the words in the section quoted "in paragraph & a:ove
and underlined by wme. The Rules 9 and 10 merely deal with
the procedure for enforcing the righf. The " proceeding - is
similar to an eXecution proceedings. In the . present case,
on completion of a period of 7 years in- May 1980, the entire
Joans got automatically satisfied and the mcrigages stood redeemed.
The possession of the petitioner, therefore, was not in pursuance of
any lawful claim. Of ceurse, he was not liatle 10 eviction Fefore
the service of a formal notice in accordance with the Rules. = Buf
that does not clothe him ~ with any right. - The notification under
section 3 issued in 1981 was ot and "‘could not be retrospective in
operafion. Tt did not, thereforé. unsettie the settled position in regard
to the rights and liahilifies of the petitionér and the respondent.
It follows that the petitioner cannot get any benefit out of the same.

14. For the reasons ffentioned above, the writ apolication fails
and s dismissed; but, in the ?ifﬂ,lms.tancgs of 'the case Without cost.

Anand Prasad Sinhs, J.—T agree.

RD. . HyplicaTion Yismissed.
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APPELLATE CRIMINAL
Bz'fére Anand.. Prasad Sinha and Ram Naresh Thakur, f].
1984
August, 7

' SUGANTI KUMARI®
v.

THE STATE OF BIHAR

Code of Criminal Procedure, 1973 (Central Act no. I of
1974) seclion 164 sub-sections (1) and (2y—confesgional state-
ment of the appellant recorded by the Magistrate—Magistrale
not warning the appellani as envisaged under section 164 sub-
sect en (2y—whether acceptable-——Evidence Act, 1872 (Central
‘Act nu, I of 1872) section 27—whether applicable.

‘ WWhere the Magistrate who recorded the confessional state-
.ment «f the appellant did not give the warning as envisaged
under secticn 164 sub-section (2) of the Code of Criminal
Procedure, 1978, hereinafter called the Code;

. Held, that it was incumbent upon the Magistrate under
section 164(2) of the Code thai before recording the staiement
of the appellant, under section 164(1) of the Code ought to
have made known to her that the statement made by her may
be uscd against her in support of the guilt. In absence of such
warning, the confessional statement by the appellant canno: be
said to be ciean and readily acceptable.

#Crimingl Appeal ino, 208 of 1076, Fromi & dedivion of Sh¥i Akhsuri Anjani
Kumatr Sinha, let Additional Sessions Judge, West Champaran, Beffiah, dafed
8th August, 1978,
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Whers the appellant has shown to the Police some place
where trampling of grass and sugarcane plant were found by the
Investipating Officer;

Held, that this is a type of statement by the accused to
the police. Section 27 of the Evidence Act, 1872, is confined to
the discovery of material thing and such discovery cannot be
said to be within the knowledge of the police but exposed from
the information given by the accused. Tramping of plants is
such a fact which can be said to be existing within the know-
ledge of the police while making the inspection of the place of
occurrence by way of objective findings.

Appeal by the accused.

. The Iacts of this case material to this report are set out
in the judgment of Anand Prasad.

~ Mr, Mangal Prasad Mishra, for the appellant,

Mr. Vinod- Chandra, for the State.

. ANAND PrRasap Sinma, J.—The appellant has been found
guilty fur the offence punishable under section 302 read with
section &4 of the Indian Penal Code and has been sentenced to
undergo rigorous imprisonment for life, One Baban Chaudha
had also been put on trial along with the appellant for tlz
same oflence. and in the same case, but he has been acquitted

2. 'The prosecution case, briefly stated. : i
Jh C ; . 1s that D
Kumari, daughter of informant Parz)lls Chaudhary (P. tw 16)011)1?12
gomi] tnBBu_lum for scrapping grass. The appellant was aiso then
;1 ?d[nf:. : rac!;?:r and wzls scrapping 1grass. When Deopati Kumari
“turn even by 7 p. M., thé informant bec i
and he questioned the appellant with regard to t,h: ﬂﬁeéﬁgﬁz

of Deopati Kumari The ap
‘ . pellant pleaded ig
On.3rd September, 1976 the i'nforml;nb hid C(;tzgéet:o{g-n%ﬁﬂl(;
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Barba, Dhumnagar and Pipra, probably, in search of his daughter
but she could not be traced. On fih September, 1976 one
Bansi Nonia had disclosed that some foul smell was coming
from 2 cane field and when the informant with Jagarnath
Chaudhary (P. W. 6) Lutaban Nonia and Kishori went there,
the dead body of Deopati had been recovered. Necessary infor-
mation had been given to the concerned police-station on 5th
September, 1976. The Sub-Inspector of Police arrived in the
village and took up the investigation.

3. Sorne notable development in the case took place. Accor-
ding to the prosecution, Baban Chaudhary had confessed before
Debi Raut, Ghanshyam Pandey and Baldeo Raut accepting his
guilt that he along with the appellant had killed Deopati
Kumari. Further it appears that on pointing out of the appell-
ant, a sickle had been found from the Bhansar of her house.

4. The confessional statement of Baban Chaudhary and the

appellant had been recorded by Shri Binodanand Mishra
(P. W. 17}

5 Leaned Counsel for the appellant has mainly confined
his aigument on the appreciation of evidence,

6. There is no eye witness of the occurrence. Further it
would appear that absolutely no such connecting link is existing
indicating close association of the appellant with the deceased
whaisoever, The complicity of Baban Chaudhary as clajimed by
the piosccution is not based upon cogent or rehiable material.,
The only factor which has been picked up for establishing the
charge against the appellant being the confessional statement,
(Ext. 8/1), is too feable to establish the charge. The Magistrate
who has recorded the statement had not given the waming
which is « legal obligation based upon the principles of justice
equity and good conscience. In the instant case, it was incum-
bent upon the Magistrate that before recording the statemeng
of the appellant, the Magistrate ought to have made known to
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ler that the statement made by her.may be used against her in
suppore of the guilt. In absence of such warning, the al}ege.d
confesgional statement by the appellant cannot be said to be
clean and readily acceptable. In addition, there is another factor
worth consideration and that is that the appellant had been
produced by the police before the Magistrate and after her state-
ment had been recorded she had been handed over to the police.
This is the evidence of the Magistrate. ~ That being so, under
this situation the appellant had not been free from police
influence and it is necessary that the appellant ought to have
besn separated from the influence of the police for such period
which may be termed reasonable to get free from such influ-
ence. In the instant case, it appears that the appellant was not
whotly free from the influence of the police and that will make
her statement. infirm, It is because when an accused apparently
is under the influence of the police and there being no mate-
rial or evidence to indicate before making confessional  state-
ment, to any Magistrate that precaution had been taken to
break the link such confessional statement suffered from such
- inhrmity rendering it suspicious and thus unacceptable.

7 Tt appears that the appellant had taken the police and
had shown some place-where trampling of grass and sugarcane
plant could be found by the Investigating Officer but this

. cannet b2 said to be either discovery or recovery. This is a type
of statement by the accused to the police.  Section 27 of the
Evidcrce Act is confined to-the discovery of maternal thing
and such discovery cannot be said to be within the knowledge
of the police but exposed from the information given by the
accused. Trampling of plants is such a Fact which can be <aid
to e existing within the knowledge of the police while
making the inspection of the place of occurrénce by w:[y of
objective findings. : The pointing out of place without any
material discovery but simply finding of trampling of .the plaut
15 a fact. mixed with the statement of thé accised, That b'ciné
so as discussed above, that will not be a parf of evidence
against the appellant. -
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& The claim of the prosecution that a sickle had been
recovered  from the Bhansar of the house of the wppellant
cannot be said to be a conclusive element or picce of evidence
because it appears that in her statement under section 313 of
the Code of Criminal Procedure she had stated that, as a matter
of fact, she had been coerced and forced by the police to make
such staternents. However, independent in itself, the finding of
the sickle in absence of connecting chaing and links cannot be
said to be sufficient to fasten the guilt upon the appellant
conclusively at all, g

9. In the result, there is no legal evidence in support of
the chuvae against the appellant and thus the appeal is allowed,
the judgment and order of conviction and sentence passed
against the appellant by the trial court is hereby set acide and
the appcilant is acquitted of the charge. She shall be discharged
from the [iability of bail bond forthwith.

FEATT

AR ok U

Rav Naresu THAKUR, ]J.—T agree.

R. D,

Appeal dlowed,

14 ILR—4
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APPELLATE CRIMINAL
Before Anand Prasad Sinha and Ram Naresh Thakur, J f,
1984 ‘

i~ August, 13
GEETA YADAV AND ANOTHER.*
U
THE STATE OF BIHAR

Penal Code, 1860 (Act XLV of 1860), sections 302 and 304
Part lI—criminal prosecution—intention—element of—mental
conditior. of a eriminal, whether relevant and important before
and qfter commission of any crime—sections 302 and 304 Parls
If—distimetion belween. ,{

’

Intention is an element which is perceivable by physic? «
conduct of a wrong doer, including, utterances, postures, gestu
res and the manner of assault. The manner of assault will
include the intensity of assault and the type - of weapon used.
Although striker must know the result of the strike but simply
that conduct cannot be conclusive to reflect the intention of
the striker. Human mind simplicitor is not an indication of
intention-as human mind is most unpredictable, neither
certain nor specific like the laws of Science. Ubterances either by
the assailant or the abattor concentrating towards taking life
runs parallel to an element of intention. Posture and gesture
is not less important. Immediately before the commission of:
an oflence or at the time, cither of the two or any one of
ihem reflects abnormal mind (used in the sense that forgets

#Crimial A77cnl Do, 201 of 1978 from o decision of Shri Radhey Shayam Prasad,
Sessicns Judga, Samaitstipar, dated the 20th June 1978.
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legal obligation and regulation of conduct according to law).
Hard and stiff conscienice, drresistable impulses and extremely
cruel hands expose gesture and posture at the time of commis-
sion of a crime. This phenomenon is distinguishable from nor-
mal mind. The mental condition of a criminal is extrcmely
relevant and important before and after the commission of any
@ime. Mental condition and psychology invariably is quite
different than what has been at the time of comimnission of the

“oflence. A wrong doer at the time of commission of a serious
offence having been committed in a most dreadful manner
armed with deadliest weapon either alone or in company with
several such others having a determined intention to commit-
such crime must exhibit that intention in the shape of utteran-
ces, posture and gestures;

Feld, therefore, that in the instant case as there was no
ulterances by either of the appellant, the strike on the hcadl
Leing not respeated, subsequent assault not on the vital part of
the body and the weapon used being not very dangerous, the
element of intention is lacking. Cn the contrary, if there
would have been any intention fo kill therc ought to have been
such utterances and repetition of the blows on the head thus
implementing the intention into physical act.

The sharp distinction betfween an offence under scctions
302 and 304 Part II of the Indian Penal Code is that dividing
line which separates an intention not to kill than to take life;

Fleld, further, that in the facts and circumstances of the
present case and on the evidence, it can safely be concluded
that Geeta Yadav had no intention to kill although shc might
be having knowledge that the weapon used and the injurics
inflictedd might take life. Thus the offence having been com-
mitted by Geeta Yadav will be punishable under section 30
Part IT and not under section 302 of the Indian Penal Code.

Appeal by the accused persons.
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The facts of the case malerial to this report are set out iu
the judgment of Anand Prasad Sinha, J.

M |[s. Rajeshwar Dayal and Rakeshwar Dayal, for the
appcllant. :

Mpr. Vinod Chandra, for the State.

AnNaxp Prasap Sinu4, J—Appellant no. 1 Geeta Yadav
has Leen found guilty for the offence pnnishable under section
302 of the Indian Penal Code and has been sentenced to undergo
imprisonment for life. Appellant no. 2 Baleshwar Yadav has
been found guilty for the offence punishable under section 302
read with section 109 of the Indian Penal Code and has heer
sentenced to undergo rigorous dimprisonment for life.

2. The prosecution case, briefly stated, is that on 18th °
Mareh, 1975 at about 8.00 a.ai. it was discovered that Sita Yadav
- P.AW. 1 had raised alarm that Khesari crops was being uprooted
by the appellant Baleshwar Yadav. On hearing this, Ramavtar
Vadav (P.W. 8) and his son Sita Ram who is the deceased arri-
ved al the place of occurrence and the deceased tried to restrain
tlic appellants from uprooting the Khesari crops by catching
Liold of the Khesari.  Appellant Baleshwar Yadav had called
appellant Geeta Yadav and thereafter Geeta Yadav had assaul-
ted Sita Ram with a Banda on his head, upon which Sita Ram
Yadav fell down. Thereafter he gave 2-3 Banda blows on the
leg and back of Sita Ram Yadav. He died thereafter.

3. Necessary information was given to Hassanpur police
station at 3.80 r. M. and the Fardbeyan (Ext. 6) of Ram Awtar
(F. W. 8) was recorded.

4. It appears that Ram Gulam had two sons Ram Awtar
(P.W. §) and Geeta Yadav (appellant). Ram Awtar Yadav had
two sons Sitaram (deceased) and one another. Appellant’ Balesh:-
war Yadav is the son of Geeta Yadav.
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5. Mr. Rajeshwar Dayal, learned counsel appearing on
Lebalf  of the appellants has submitted that the appellants had _
no intention to kill and the assault was without any such inten.
tion. That being so, in the facts and circumstances of .th:
case, appellant Geeta Yadav cannot be said to be guilty under
section 302 of the Indian Penal Code, hut utmost for the
offence under section 304 Part II of the Indian Penal Code.
Appellant Baleshwar Yadav had nof committed any offence
whatsoever at all. -

6. Before taking up the discussions of the evidence on the
points raised, it will be necessary to indicate the injuries fouul
by Doctor Nashib Lal Jha (P.W. 7). The antemortem injuries
found on the bedy of Sitaram Yadav (deceased) are as follows:—

1. Lacaration 1" x 3" x scalp deep in the middle of the
vault.

11. Transverse fracture involving left parietal and left
temnporal bones in its middle.

IIT. There is clotted blood in the left temporal ancle.

1V. Rupture of left middle meninjial arlery in the
cranial cavity resulting with huge accumulation
of clotted blood in the extra dural space anl
pressing on the brain. The brain is pushed
towards right side.

V. Crazings on elbows and knecs.

V1. Penetrating wound 1“x%”x bone deep on the
* Joft leg. }

From the Doctor’s evidence, it appears that injury no. VI
had been caused by pointed glass. That injury has been gaid,
to be penetrating. Injury nos, I to IV are as'a result of injuiy
no. I The injuries on the leg and thigh -are no stated to be
such which were responsible for the death.
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7. 'The evidence indicates that only one injury had been
given on the head. Although there is an allegation that Geetu .
Yadayv had repeated the blows, but it appears that the injuries
were on the leg and thigh.  Although njury no. VI has been
caused by pointed glass, but there is no evidence that any suclh
weapon had been used by the appellants. The injury on the

-head had not been repeated. The subsequent injurics, as
claimed by the prosecution, were not on the vital parts of the
body.

8. Therefore, from the evidence it appears that appellant
Baleshwar Yadav had simply called Geeta Yadav., He did not
utter any word indicating that Geeta should come with- any
particular type of weapon. Further Baleshwar had not spoken
a single word dndicating that he had asked Geeta Yadav to
assault. Baleshwar Yadav did not show any physical acteven
immediately before or during the assault indicating that either
he himself or he had asked Geeta to indulge into such overt act
or conduct which may bring him under the purview of penal
consequences.  Even after the assault on the head, Baleshwar
had not asked Geeta Yadav to inflict more injury or repeat the
injuory on the head and even the injuries inflicted on the non-
vital part of the body was not at the instance of Baleshwar
Yadav. The means of assault was not sharp cutting or sharp
pointed weapon like Bhala, Garansa, Dagger and the like, gene-
1ally used for killing. Injury no. VI is neither consistent with
the manner of assault nor weapon wused by Geeta Yadav.
Geeta had not uttered such word which might have reflected
his mind that he had intention to kill.

0. Tntention is an clement which is perceivable by physical
conduct of a wrong doer, including, utterances, postures, ges-
tures and the manner of assault. The manner of assault will
include the intensity of assanlt and the type of weapon used.

- Although striker must know the result of the strike but simply
that conduct cannot be conclusive to reflect the intention of
the striker. Human mind simpliciter is not an indication of
intention as buman mind is most un-predictable, neither cer-
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tain nor specific like the laws of Science. Utterances either hv
the assailant or the abettor concentrating towards taking 17«
runs parallel to an element of intention. Posture and gesture
is not Tees important. Immediately before the commission of
an offcuce or at the time, either of the two or any one of them
reflects abnormal mind (used in the sensec that forgets legu!
chligation and regulation of conduct according to law). Haid
an:i slifl conscience, irresistable impulses and extremely crucl
hands expose gesture and posturc at the time of commission of

a crime. This phenomenon is  distinguishable from norma!
nuind,

10. The mental condition of a criminal is cxtremelv rele
vant and important before and after the commission of anv
crime. Mental condition and psychology invariably is qnite
cifferent than what has been at ‘the time of commission of the
olfence. A wrong doer at the time of commission of a sericus
offence raving been committed in a most dreadful manner
armed with deadliest weapon either alone or in company  with
scveral such others having a determined intention to commit
such crime must exhibit that intention in the shape of utteran-
-ces, postures and gestures.

11. Tn the instant case the element of intcntion is lacking.
No utterances by either of the appellant, the strike on the
headl being not repeated, subsequent assault not on the vital
part.of the body and the weapon used being not very dangerous
are relevant facts to indicate that there was no intention
to take life. On the contrary, if there would have been any
intention to kill there ought to have been such utterances and
repetition of the blows on the head thus implementing the
intention into-physical act.

12. The sharp distinction between an offence under section
302 of the Indian Penal Code and 304 Part II of the Indian
Pena’ Code is that dividing line which separates an intention
not 1o kill than that to take life. On due  consideration, Y
have no hesitation in saying that in the facts and circumstances
of the case and on the evidence, it can safely be concluded that
Geeta Yadav had no intention to kill although he might be
having knowledge that the weapon used and the injuries infiic-
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ted might take life. Thus the oflence having been committed
by Geeta Yadav will be punishable under section 80t Part II
and not under section 302 of the Indian Penal Code.

15. Appellant Baleshwar Yadav had not participated in the
assault.  Baleshwar had not come along with Geeta out of the
kouse which would have indicated a common mind. He had
not cven asked Geeta to assault. There is nothing to suggest
that he had abetted the offence. There is no ulterance and.
physical posture and gesture to suggest that he had infended
that the deceased be killed by Geeta Yadav. Under the cir-
cumstances, he cannot be said to be guilty of the charge attri-
buted against him.

14. With regard to the sentence, it appears that a sudden
quarvel had taken place arising out of a land dispute and
that too in. between the close relations. The weapon used was .
peither sharp cutting nor pointed one of very ‘dangerous
nature. The occurrence took plage in the year 1975 and thus
appeliant Gita Yadav had to undergo rigorous-of criminal pro-
secution for about nine years as the appeal is being disposed of
today. He has already remained in jail for about six years
and 4 months. Under all these circumstances, in my opinion,
the ends of justice will be sufficiently met if he is sentenced to
the period of imprisonment already . undergone by him.
Accordingly, -he is sentenced to the period of imprisonment
alicady nundergone by him under section 804 Part II of the
Indian Penal Code. He shall -be rcleased from the jail cus-
tody [orthwith, if not required in any other case,

16, In the result, the appeal of Baleshivar Yadav is
allowed and the judgment and order of conviction and sentence
passed against him by the trial court is hereby set aside and
he is acquitted. He will be discharged from the liability of
bail bond forthwith. The appeal of appellant Geeta Yadav is
hereby dismissed with the modification in the order of convic-
tiwn and sentenced as indicated above,

I agree. '

Rast NARESH THAKUR, J.—I agree.

Appeal allowed in part,

M.-K. C, -
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CIVIL WRIT JURISDICTION
Before 'S. Serwar. Ali and Prabhg Shapher Mishra, JJ.
1984,
August, 21,
OAf PRAKASH CHOUBEY.”

[

THE DIRECTOR (SECONDARY EDUCATION)-CUM-ADDI-
TIONAL SECRETARY, GOVERNMENT OF BIHAR AND
: ANOTHER.

Bihar High School (Condjrion of Service) Rules, 1972—[ramed
wunder section 8(1) of Biliar High School (Control and Regulation of
Administration)  Act, 1960 (Bihar Act no. XIIT of 1960)—providing
for minimum qualification of teachers—whether strvives the repeal by
Biliar Sccondary Education Board Ordinance, 1974 (Bikar Ordinance
" no. 112 of 1974) and Bihar Secondary Education Board Act, 1976
{Bikar Act no. XXV of 1976)—Statutory provision as fo minjmum
gualification of teachers. whether could be altered by ececutive acts of
slute-—issuance of instructions by erecutive authoritics to regilarise
recruitment of wnqualified teachers—Ilegality of—writ of mandamys,-
whether could he issited to qrant judicial sanction to different circulars
reguiaising appointment of unqualified teachers.

A persual] of the provisions of Bihar Secondarv EdUcation Board
Ordinance, 1974 repealing the Bihar High Schools (Control and
Rezulation) Act, 1960 and its successive Ordinances as also Bihar
Secondary Education Board Act, 1976 will show that in regard to such
matters as appointnient jnclUding the service conditions of the teachers

#Civil Writ Jurisdiction Case No. 2634 of 1983 and Civil Writ Turizdiclion
Case No. 2426 of 1983. In the matter of applications under Articles 220 and 227
. of {tha Conslitation of India. C.\W.J.C No, 2426 of 1983 Sinf. Vimle Pandey—Petr.
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of the Non-Government High School which were nof specifieally
provided under such provisions, rule making power was Vested in the
Bourd of Secondary Education and the State Government. It is well
settted that a rule validly made, Decomes a part of the parent Act, and
gurvives the repeal of the Act under which it was [ramed, if it is not
ineonsistent with the provisions of the repealing Act and if such a
rule can be framed under it;

Held, that Bihar High School (Condition of Service) Rules, 1972
which were framed under seetion 8(1) of Bihar High Schools (Controt
and Repulation) Act, of 1960 to the extent they provided for the
minpnum qualification of the teachers, cvidently survive repeal by
the Bihar Secondary Board Ordinance, 1974 and by Bihar Secondary
Fducation Board Act. 1976, becauge no. rules or stajutory provisions
otherwise ereated. cver existed causing or creating repUgnancy of any .
kind. Such stafutory provisions as to the minimum qualification of
the leachers could not be alfered by the execliive act of the slate.
‘the Director of Secondary Education-cirm-Additional  Seerctarv (o
the Government in Education Department acted in gross violation of
ths statutory provisions as contained in Bihar High School (Condition
of service)  Rules, 1972 by isstling  instructions o regularise
recrnitments of unqualilied teachers;

Held, further, that no mandamus can isslc to grant iudicial
sanction 1o such administrative drifts as shown Dby respondents in
the different circulars issued by them from time to time in resuldris-
*ing appoimtments of unqUalilied teachers in the Schools of the State.

Applications under Artieles 226 and 227 of the Constifution.

The facts of the cases material To this report are sef out in the
judgment of P. 8. Mishra, J.

. lf‘;fé Ashok Kumar Verma, for the pelitioner in C.W.J.C. 3634
(o] 083, .

M. §. Hoda S. C. Il and Mr. M. K. Jha, J. C.70 S. C. T, [or
the respondents in C.W.J.C. 3634 of 1983.

e e e = — ey

) . !
M/s. R. K. Ranjan & U. Prasad, for the petitioner in C.W.].C.
2426 of 1983,
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‘M/s. R. Prasad and B. B. Sinha, for the respondents in
C.W.J.C. No. 2426 of 1983,

P. 8. Misura, J.—These two applications involve a common
question whethier services of untraired teachers appointed by the
sponsors of a High Schoal should be approved by the Secondary
Tducation Board and accordingly tzken over by the State Govern-
~ment or nol. C.W.J.C. No, 3634 of 1983 relafes to a teacher in a
High School recognised bv the Secondary Education Board on 15th
January, 1979. C.W.].C, No. 24"6 of 1988 relates to a teacher of a
Tfigh Schoo] established on Ist JanUary, 1979 and before it eould be
affitiated frecognised by the Board, Bikar Secondarv School fiaking
over of management and eontrol) ordinanre_ stceeded by the Bihﬂr
Secondary School (taking over of manaZement ard control) Act. 1081
came in foree,

2. Oue is required to travel throuzli a jungle of the excrutive
instrugtions, circulars and orders and the sUecessive Acts, Ordj-
nances, Rules and Regulations to know the methods of recruitment
and gervice conditions of the teachers of the High Schools which were
called non-government High Schools untif taken over by the State
Governmient, by the Ordipance pubjished on 11th AUgusi, 1920,
Unecertainties abent the services and  service conditions of the
tcachers of such schoofs still continue. Before I actyallv deal with
the facts of the cases of the two Teachers, which are heard ~ by us, T
propese to  venturc to the laws that appear to be teleVant. Thers
were no statutory provisions to contro] and regulate the administra-
tion of non-governmeni High/Higher Secondars Schonls in the Siate
of Bihar uniil the Bihar High Schools (confrol and regulations) Act,
1960. Although there has Dbeen a Board of Secondary Education
extending recognition to the non-government High Schools, there
has bLeen circulars and orders preseribing mniinimum  sfandard of
teacliing, conditions of service of the feachers and other category of
employees ete. first statutory recognition to the Board, ifts powers and
functions and the rules concerning the service cenditions of the
teachers came under various provisions of this Act. Section 8 of this
Act said that the State Government could, after previous publication
and subject to the provisions of Articles 29, 30 and 337 of the
Censtitution of Tndia make rules not inconsistent with the Act for
cartying oUt the purposes of the Act, sub-section (2) thereof
pmvldcd that until the State Government made rules the provisions
centained in the Bibhar XEducation Code, 7Tth Editien, as zmended
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and all resolutions and orders of the State GoVe_rn-
Public Instriction, Bihar, s collection
ardinary issue of the Bihar

from time to time.
ment or of the Divector of the
of which order wag published in the extraa
Garzette of the 23rd March, 1959 and Which Were enforced on the

date of commencement of the Act, would, in so far as tf'le'y were not

inconsistent with the provisions of the "Act and t.he provisions of't!1e

Constitution of India refating to  schools establls_hgd and adminjs-

tered by anglo Indiang anl minorities based on religion and language,

ba deemed to be the rtles made under the Act. The State Govern-

wment, however, exercised its statutory power to frame service conci-

tion rules of the teachers of the schools only in October, 1972 and

until its publication in the Bilar Gazette on the 25th of Octobt_ar, 1972

the rules contained in the Bihar Education Code, 7th Edition and

Published in the Extraordinary issue of.the Bihar Gazette of the

93¢d March, 1959 held the field. The Act, however, was repedled by

an crdinance published on 21sf May, 1974 which intvoduced substan-

tial changes in the powers and fubictions of the Board, created a

service cominission for the teachers and made substantial changes in

the mode and procedure of recrUitment. After a series of successive

Ordisance came  the 'Bihar Secoudary Education Board .Act, 1976. .
Before however, matters could establise and take shape Under its

rrovisions its repeal also came by the Bibar non-government Hight

Schools (Bibar Schools taking over of 1management and control)

Ordinance, 1980, This Ordinance has been suceccded by the Bihar

iccﬁnldélsril Education Board (taki;lg over tlle luﬂﬂ.ﬂgelﬁe!]t and Contl'O])

Act, THSL o

~ A Government order bearing No. 5172, dated 7th September,
1955 which had been published in the Bihar Gazette dated 23rd
March, 1959 contained the service condition rules including the
‘rules regarding  reeruilinent of the teachers. Rule 2 in  the said.
notification provided that only 8raduafes who were frained and whag
possessed 5 years teaching experience, - or untrained graduates of
approved merit with 10 years feaching experience could be eonsi-
dered for appoinfments as Headmaster and all appointments to the
teaching staff wonld be on probation for a year. This rule also
.gonfained :

“The Headmaster shall be confirmed only when he has passed
the departmental examination as laid down in article
285 (5) (ii) of the Bibar Education Code. Tf the Head-
master js unirained, be Wwill have to undergo a shert
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trzining course for atleast 6 wecks belore confirmation
and Assistant teacher shall be conlirmed only when be
hag passed Hall' Yearly examination or has aticnded a
short training course in teacking for atleast 6 weeks. |
Graduates qualificagions who have passed an eXamioa-
tion in English of B.A. standard, may also be consj-
dered for appoiniments as Headmasters provided: what
otherwise qualify as laid down in this paragraph.” '

Under various other rtules in thjs noiification the power to
appoint was given to the Managing Committee, which was Teqilired
in ali cases to give due weight to the qualifications, teaching experi-
ence and efficiency of the candidates and required approval of the
appoiniments made by the Managing Comumiitecs by  the District
Fdueation Officer in the case of appointmcnts of Headmaslers and
by the Subdivisional Educatien Officer in the case of appsintments of
Assistant teachers. TLis notification, however, aillowed the Managing
commntittec to appoint as teachers, persons possessing lesser quafifica-
tions than graduates and training (Teachers training) Was not on
esseptial qualification. Scheme envisaged under this circular held the
field uniil rules franied under section 8(1) of the DBihar High Schoo}
Act, 1960 known as Bihar High Scliool (condition of service) Rules,
- 1972 were nofified on 18th Septembcer, 1972 and published in the

Bihar Gazette exraordinary dated 25th Ccfober, 1972, Rule 4 of
the 1972 rules for the first time, prescribed in mme details, the
procedure of recruitment of the teachers ineluding the Headmaster
and the Assistani Headniagier of 2 non-government Hivh Sciical.
Sub.rules 11, 12 apd 13 of rule 4 preseribed, inrer alia, thet the
minimum quajification for the post of the Headmasier of a non-
movernment High Scliool Would be a trained graduate with 10 years
iaaching experience, that of the Assistant Hecadmaster wouid be a
trained graduate with 5 Years teaching cXpericnce and that of the
Ageistant tcacher would be trajned graduafe except (eachers of
the subjects like classies, music and like speciaiities.

8. The 1960 Act. however. was repeafed by the Dihar Secondary
Tducation Board Ordivance, 1974 published on  21st Mag, 1974 and
suceessive Ordinances apd finclly by the Bfhar Secondary Educltion
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floard Act, 1976. Chapter V1 of the _Ordinances and llj'c- 1976 Act
made provisions for the service conditions of the tleachers aug _Lhe
wm-teaching staff of the Secondary Schools, It contemplated c_stﬂ lish-
mont of a teacher's service commission and s_ta'ted that appointments
would be mado in 'accordance with the pro\’EmOns', contained therein
but powhere provided for the minimuni qllallﬁcﬂhons.ol’ the lcaqh_ers-
Chapter TX of the Ordinances - and  the Act c9nta1ned provisions
cpowering the State Governmicnt to issue directions, and the Board
o {rame tules and regufations.: The rules framed und_er scci:o.n 81y
of the 1960 Act, 10 the cxtent they were rot inconsistent with the
provisions of the Ordinance and the Act, continted to hold lllg ﬁgld_
1 chall deal with this aspect of the law more while discussing tl?_e
eases in hand, but it appears obviots fo me that the recruitments
mude until the 1972 rules came in foree, were required to confirm (o
the provisions contained in the notification dated 7th Sepiember, 1955
and after the enforcement of the 1972 rujes in  accordance with the
provisions contained themein. Untrained teacliers ineltidling persons
having fesser gualifications than graduates could be appointed in the
- Higlh Schools/Secondary Schidols/Highier Secondary Schools so long
the rules contained in the notilication dated 7th September, 1955
wers in force. Since the 1972 ruiles preseribed a minimum qualifica-
tion as that of a trained graduate after 25th October, 1972, that is o
say (he date when the 1972 rules canie in force, only traied graduateg
collid be appointed as Assistant teachers except for icaching
subjects like classics, music, eraff, efe.

4. This scheme posed a problem as to the services of tlie
untrained teachess because there Were a ntmber of Untrained teachets
apyoinfed in |he. non-government High Schools in  cver expanding
.ccc:nf\dal-y education in the State and such teachers appointed Until
1972 rules came in force, were duly approved by {he competent autho-
nity as validly appointed teachers by the Managing Committees of the
l:;s:ﬁ/llsecondar_v §chools. Unt.il 1972 rules were enforced, untrained
denied IC"OEII!FI'3§I)]|‘6 for appointrient as Headmasters, but 1972 rules
Bc?’éee (;IE!“IIIU for appointment as Hoadmasters to sUeh teachers.
bnari:m: rlg“;‘/r(i{! 119’172 rules Were enforced a Government resollifion
no scale of oy ton o0k b 891, dated 94th March, 1967, stated that
Governm 'pi' or Untrajned teachers was fixed beeawse the State

ent had already decided that no untrajntd teacher should be
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appeinted in Hjgh/Sceondary Schools. Aecordingly the then Director
ol Public Instructjons issued a letter no. 2831, dated 261 July, 1967
stating that services of Untrafned teachers should net  be approved,
After 1972 rales were enfoyeed a civeujar was jssucd Dearing ne. 2 B
9.719/%8 E 5360, dated 23th Scptember, 1973 which  sald that when
trained teachers were available there was no justification for appointing
snirained teachers and no untrained teachers should be appointed in
Higlv Scheols. 1t, however, said that in some schools untrained te2chers
had worked [or sume years, thejr scale of pay should be deternsined on
the condjtion {hat they would not be confirmed untit they would
obtain training. Circular issued on 26th Juiy, 1967 by the Director of
Pubtie Instructions and the circular issued on  28th September, 1673
bv the State Government Were inconsopance Wwith the GovVernm.ent's
decision not to appoint untrained teachers in High/Seceondary scheols.
Deviation, however, started With a eircular issued by the State Govern-
ment bearing letter No. 2/V 80513/74 E 756, dated Ist February, 1975,
Tt was purportedly issucd intending to clarifv the Gevernment. policy
about the approval of the untrained graduate teachers in High/
Higlier Secondary Schools until 28th  September, 1973, This circulse
said thatihe services of unirained teachers appointed in recognised
Hish ‘Secondary Sclicois unil 28th  Sepiember, 1973 should be
aprroved if preseribed procedure was followed in  appointing them.
Such teachers, however if they were not within the preseribed pumber
el the sanctioned posts of teachers in a school could bhe adjusted in
the vacancies in other schools. This letter rejterated that services of
untrained teachers should nof be approved until they beeome ¢rained.
A lctter, however, was sent to the Government, Dépariiment of
Lducation by the Secveicry of thé Board of Secondary Education on
16th April,- 1975 which staied that the Government had issued order
—~on Z8th julv. 1675 not to appoint Untrained fcachers buf teachers
heving qualificaiions Jess  than that of ' Sraduate, that is te say
qualified up fo intcrmdediate standard were appoinied up 1o 28th
September. 1978 heesw-- “era was no  prohibition on_ such appoint-
ments. This statement in the letfer dajed 16th April, 1975 was made
ienoring the statuiory rules which were inforce with effect from 25tn
Qetober, 1972, The Government’s reply to this Jetter came on 23rd
Juiv 1975 siating that teachers appointed Up to  28th Septernber,
1975 taving qualifications less than graduate would alco be governed
by the Goveynment lefter dated 2lst February, 1975, Deviation from
the 1972 rules as fo the minimum aualification extended Up to 28th
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September, 1973 was reiterated in a letter bearing no. H/V 90513/
4], 5291, dated 24th November, 1975, In this letter the procedural
yetquirements  which Were insisted upon jn the letter dated 2lst
Yebruary, 1975 were wajved, A furiher deviation came in yet anotber
letter bearing no. H/V 905/74 3213, dated 22pd July, 1976. This
letter advocated the cause of teachers appointed in the High /Secon-
dary schools recogniscd by the Board after 28th September, 1973
but estabiished before 28th September, 1973 and said that untrained
teachers appointed in  a school which was granted permission of
cstablishment by 28th September, 1973 and recognised by 20th May,
1974 shounld be approved if they were appointed in sanctioned posts
and jossessed qualification of a graduate apd should he confirmed
when they obtain training. This was followed by another Government
letter bearing no. H/V 9-513/74 E 1040, dated 18th June, 1977. In
this letler even the services of untrained teachers appointed after 28th
September, 1973 but before 20th Mav, 1974 were recognised. 1t said that
nlibough such {eachers had no elaim yet on humanitarian considera-
tion. their services would be approved subject to the condition tha®
. they would become trafned within three years of the regularisation
ol their serviees. Folfowing the instrUctions confained in this Jetter
the Board issued a eircular on. 29th June, 1977 to the same cffect.
The dendiine introduced Dy the circular dated 18th Tape. 1977 was
transgressexdt in the case of two teachers appointed in High Schools in
Chotanngpur ‘and Santhalparaganas by a lefter of the Special Secre-
jarv o the Government Department of Education dafed 94 Joanwary,
1978, but br this lclter services of a  {eacher wha possessed 1.Sa.
qualificatinn was djsapproved because the same Was conirary fo ihe
1672 yules. Although sta{Utorv rufes were deviated from; byt there
was still some atteript 1o close recruiiment of teachers Who possessed
cualifications less ihan (hat of a trained gradUaie. A cirefing idgued
b the State Government bearing letter No. Ex/HV 0.0513/74 E 208,
dafed 24th Februarv, 1978, however, communicated  to all eancerped
ihat there were 585 teachers who were working in the sehools whicli
were rceognised after 21sf Mav, 1974° and ihe State Governmen} was
of the view thaf their services slould he approved  on the condition
_.ﬂm.{ they would beconie frained in the vear 1978, This Wag reiteraied
in Vet another legfer No. H/V ONRIR/74 E 9214, dated 27th Filv.
Mi7d This  Jetter further indicated fha{ ibc unirained {eachers,
approved for regularisation of their secrvices Were appointed in the
schnols up to 18th June, 1977, . -
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. 5. The Government’s readiness to accommodate untrained teachers

_.and approve the cervices of such teachers not possessing the qualifica-
tion preseribed under the stattory rules, had already lecaped into the
freid in which the staiuie operated but it received almost complete
relaxation in lelter no. H/V 90513177 E 944, dated Sib April, 1979
of the State Govermmnent. This leiler stated that the schools which
were granted recognition after 15th October, 1977 Were required to
give undertaking in  writing that they woutld nnt be appointing
untrajned teachers but sUch onderiakings Were not taken from seme
schoolg beeause publication of the said eircular took some time. Tle
State Government accordingly deeided that services of ‘untrainéd
fearhers appointed in such schools should he approved like the
services of other untrained teachers, This wag followed by yet another
civcular no. H/90513/742365, dated 24th-25th September, 1979

- znd circular no. H/V 9-0513-—74-~757, dated 2nd April, 1980 stating,
niter olia, that the undergraduales appoinied in  recognised High/
Sccondary schools up to 2ist May, 1974 should also be approved if
they bad graduated by 15th October, 1977 and become trained in’
1080.81 session. This was reiterated in the circular of the Siate
Governmeng No. H/V 9-0513/74 E 1081, dated 21st May, 1981.

6. These are only a few of several other eircular issued before
the nationalisation of the Secondary Education in the State of Bibar.
Some circulars have been issUled even after the take over of the non-
governmenb High Schools. Letter nn. 25550—80, dated 19th
September, 1981 and letter no. H/V 9-513/74 E-644, dated 9th
Septmeber, 1982 are two such letters which, infer alia, say that the
services of the untrained teachers who Were Working in the schools
whirh Were-taken over by the State Government on 2nd October, 1980
would be? approved. One is amazed by such Hagrant viclation of the
law. The law on the subject required that a teacher 2ppointed in a
High Schoo] should possess the minimum qualification of graduation,
but. undergraduates were appointed and their services were regujari-
sed. The law said, only trained teachers should be appointed, buf
untrained teachers Were appointed and the State Government and the -
Board recognised their services. Law was followed by such deliberate
violation, that nothing but expediency mattered. The State and the
Board were more than Teady to jgnoré the "violation of law by the
managing committees of the schools. Manner in which the Department’

14L L. R—5
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of Fducation functijoned prompted large nUmber of unquo.(lllﬁed-
teachers to move this Colrt and some times because the respondents
conceded and some times because the law on the subject, Wag not
placed before it, this Court issued directions to regularise their
gervices. Unending stream of cases caused some concérn and although
sohool-writs are heard by o Single Judge, these cases have been placed

BLelore o Division Bench.

7. Petitioner in C.W.]J.C. No. 3634 of 1983 is a_graduate. As
claimed by him he graduated in the year 1972 an(} joined as a fox‘mder
graduate teacher in English in Shri Hantman High School, Thllkha-n
Bhawanjpur (East Champaran) on 2nd March, 1974, He was appojnted
in the said post by the then Managing Committee of the School.
Permission for establishment of the school was granted on 25th
January 1974 by the erstwhile Bihar Secondary Education Board. A
special Board covstituted for exemining Whether the school fulfijled
required conditions or not visited the school and in its report, contained
in the letter of the District Education Officer, dated 17th May, 1978,
included the name of the petitioner as an Assistant teacher of the
zchool placing him at Sl. No. 10, The School was recognised by the
Secondary Education Board by Board's letter No. 1251—57, dated 15th"
January, 1979, This letter, however, included the names of the trained
teachers only numbering 4, as those approved by the Board ag teachers
appointed in the school. Petitioner and other three untrained teachers
of the school filed. Title Suit No. 24 of 1979 on 20th January, 1979 in
the court of Munsif at Motihari seeking a declaration that they had a
right to continue on their - respective posts as Assistant teachers and
also praying for injunction. A temporary injunction Was granted in
their favour by the learned Munsif but the Jearped Subordinate
Judge at Motihari who heard the appeal vacated the order of injunc-
ion. The petitioner and other three plaintiffs filed Civil Revision
No. 1778 of 1979 in this Colirt but the same was dismissed on 10th
March, 1980. In the meantime, however, the three other untrained
teachers who_had ﬁ!ed the Title Suit, became trained and the Board
approved their services and absorved them as teachers. Petititioner,

liowever, remained untrained and his service had not been recognised
by the Board. ' b

4

8. Pefitioner in C.W.]J.C: No. 2496 of 1983 “wa int
. . 242 s appointed as an
Assistant Teacher on 3rd January, 1980 in _Girls Hiah Sohool, Hilss
which, as claimed, was established on 1st January, 1979 and applied
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for recognition to the erstwhile Bihar Secondary EdUcation Board op
2pd August, 1979. In the meanwhile the Ordinance taking over the
management and the control of the school Was published in the Official
Gazette on 11th August, 1980, The petitioner was I.A. trained having
specialised training in cutting and tailoring at Industrial Training
Institute, Kanpur. According to her the Managing Committce of the
School appointed her ag a teacher in the said speciality and confirmed
as a permanent teacher with effeet from 11th January, 1981. She has
clajmied that she was appointed against a sanctioned post and Worked
in the sajd capacity until she wag prevented by the then Secrefary of
the School from working in the school. The petitioner has also alfeged
that the respondent no. 9 having qualification of I.A. trained and npot
appointed against a sanctioned post, has been retained as a teacher
but the petitioner has been denied the said appointment.

9. Petitioners in both the cases have prayed for 2 writ in the
nature of mandamus to contibue them as duly appointed teachers in
their respective schools and pay to themi emoluments in accordance
with Jaw. Learned counse] appearing on their bebalf have contended
that the petitioners have been denied their right to continue as teachers
and to receive salary in the said capacity in Violation of the specific

. instructions issued in this behalf and submitted that While other
teachers similarly appoinfed, have been acknowledged as duly
appointed teachers and continUed in their tespective posts eVen after
the taking over of the Management of the non-government schools, the

- respondents have excluded them from the list of the teachers of their
respective~schools and denjed to them equalify of opportunity of
appointmerit. . : '

_10. T have noted the Circulars and Orders issued from time fo time
and the Acts and Rules introduced in the- field for recrujiment of the
teachers in non-government schools before and after the taking oVer
of the Managemcnts of such schools by the State Government.

Jaxing and waning attitude of the respondents in the matter of
appaintment of the teachers in the non-government High Schools ig
alone responsible for the petitioner’s grievances for they have done
everything fo avoid any definite course and adherence fo Jaw. Trye,
there had been no minimum qualifications prescribed for an Assiciant
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teacher in o High School under 1955 Rules, but in the rules [rameg
under’seetion 8(1) ol e 1960 Act published in the Official Gazette
‘(LEaca Ordinary) on 25th October, 1972 a minimum qUalification wag,
preseribed stting in e 4(18) thereol that except in cases ot speciali-
sed disciplines like msic, ceaft, classical librature, ctc., minimum
qualitication of a tcacier Would be trained graduate. Neither 1960
Act nor rules [ramed thereundey ever gave {o any person power {0
deviate from the rules as to the minimum qualification of the teachiers,
The minimum qualifi.ation preseribed Upder 1972  rules, therefore,
could not be relaxced. vither by the State Government or the Board of
Secondary Education. Since, however, there have been provisions
made as to the appoininent of -Assistant Headmaster and Headmasters
laving minimum qualification of trained graduates in the 1972 Rules
whereas such appointments could- be given even to those Who weré not
trained but simply graduates, Dbefore the enforcement of the 1972
Rujes some provisions were required to be made for teachers Working
in the schools so that they could obtain requisite training and qualify
themselves for prospective appointments as Assistant Headmagters -
and Headmasters. When such instructions came to provide to teachers
working in the High_ Schools Tacilities for training, ete., perhaps,
the intentions were obviolls and genuine. Attempts not to interfere
with the services of the teachers already appointed before 1972 Ruleg
. came in force, were/are understandable but in the schools formaily
coming to exist after the enforcement of 1972 rules, when the question
of regulavising services of the teachers appeinted by the sponsors
came up before the Board of Secondary Education and State Govern-
ment. They. issued instructions as if only to acecommodate those Who
werc recrited by persons not Jegally empowered to appoint and of
those who were not qualified for such appointments. Once they. started
doing it those who could not obtain their favour came to the courts in
a ]nrg’e‘ number. Some t_imes noticing that persons similarly sitvate
were given regular appointments and invariably because the respon-
dent-State in such cases conceded that the petitioners also Were entitled
to get their services reguldrised, . this Court in a number of cases
:iiueddnep;sg&g' dlll;?Ctlé)nS. To mention only & few of stch eases which
cre deeided by t_ls- ourt T may.refer to judgments . in C.W.J.G.
Nos. 413 of 1978 disposed of on 6th Septemb.

- - . . ptember, 1979 by L. M. Sharma,.
I 8430 of 1978 disposed of on 7th AUgust 1979 by S. Ali Ahmad J
2613 of 1980 disposed of on 6th May, 1983 by R. P. Sinha, J. 159 of
1981 and 160 of 1981 disposed. of by B.. P. Sinha,]. on $rd.
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Seplcmber, 1983 and 10th September,, 1983 respectively and the cases.
ol Clandra Kumar Chakravarty Vs.. The Depuly. Director of School
Fducation, Krishna Prasad Vs. The State - of Bihary Yogendra Khan,
and ofhers Vs. The State of Bihar and others (1979 BBCJ 378, 1981.
BBCY 387, 1983 BRCJ 189 respectively). 1n aj these cases the facts
noiiced ave that the petitioners were appointed by the Management of -
the School on the post of teacher before its recognition by the Board,.
Circulars prevailing at the relevant time -provided that their services.
were {0 be recognised. if they satisfied the condition that they Were
appointed as teachers before the recognition and- were willing to get-.
themselves trained and the respondents gave to other teachers similarly: .
situate opportunity to continde as teachers-subject t0. their obtaining -
necessary training/trainings or impreving their qualifications. Unfortu-
nately, for this Court at no time relevant rules- Were brought to its.
notice and since the respondents extended their- favour to some, -this -
" Court always thought jt proper {o give to other complaining of diserimi-..
nation at the hands of the respondents- same benefits. By extending-.
Lelping hands to those-who were recriited in violation of the rules the .
respondents not only perpetuated and encouraged recourse to appoint-..
ments in violation of the rUiles but provided opportunity to those having.
right links to sponsor such schools, appoint their unqualified favourites .
and get their services regWlarised leaving a number of-qualified persons .
on_the streets running from department to department and from ope-.
emplovment-exchange to another - emaployment -eXchange for-geiting
their names registered in the list of the unemploved persons. A mere,
glance.io the contents of the-Circulars and instructions- would convince-
that a Constitutiona]ly responsible . Government of the State and the
Board created under a legislative sanetion,-gave no thought to the rule
of law and acted as if their authority accepted no discipline of Jaw. A.
censor of their conduct, however, is 0f no help to this Court and the
question raiced on behalf of the petitioners .have to be decided in.
accordance with law, I have already .noted that the- cases.decided.on
the point.and bronght .fo our notice .provide nn oUidance and perhaps
now abetract liralisim alco shall give. no.help to this Court, Tt.is plain
and clear that the netitioners who are not trained _graduates, do nof
poseess minimum aualifications for appoiniment ac feachers. Learned
counse! anbearing fof the ° petitioner in CG:W.%.GC: No. 3684 of -1983"
has. however, submifted that with - the repesl of .the 1960 Act bz the.
Ordinance.publiched on 21st May, 1974, _ the rules. nub]ished__ in ihe
Bihar Gazette on 35th October, 1972 were als0 repealed. No riles Wera’
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framed either under the Ordinance repealing the 1960 Act and/or ils
successive Ordinance and the Buccessor Act, namely, the Bibar
Secondary Educetion Board Act, 1976. No such law, therefore, existed
which could inhibit the powers of the sponsors/managements of the
achools seeking recognition from the Board of Secondary Education
to make appointments of persons who Were not trained gradilates ag
teachers in the Schools. This argument, hoWwever, in my opPinion, is
not scceptable. A perusal of the provisions of the 1974 Ordinance
repealing the 1960 Act and ifs successor Ordinances as algo the 1976
Act will show that in refard 0 such mattets incfuding the service
conditions of the teachers of the non-government High Schools Whieh
were/are not specifically provided under such provisions, rule making
power was/is vested in the Board of Secondary Education and/or the
State Government. Tt is Well settled that a rule validly made, becomes
a patt of the parent Act, and survives the repeal of the Act under
which it is framed, if if is not inconsistent with the provisions of the
repealing Act end if such & rule can be framed under it. Seetion 27 of
the Bihar and Orissa General Clauses Act provides : Where any enact-
ment is vepealed and re-énacted by a Bihar Act with or withou§
modification then, unless it is otherwise ‘expressly provided, any
appointment, potification, order, scheme, ¥Ule, bylaw or form made
or issied under the repealed enactment shall so far as it is not inconsis-
fenf with the provisions re-enacted, continUe in force and be deemed (6
have heen made or issued under the provisions or re-enacted Unless and
until it is superseded by any appointment, notification order, scheme,
mle. bv-law or form miade or issVed under the provisions so re-enacted.
1972 Rules which Were framed under section 8(1) of the 1960 Act td
the extent they provided for the minimnm caualificafion of the teachers,
evidentlv survived the repeal by the Ordinance in the year 1974 and by
the Act in the vear 1976, because no rules and/ or statutory provisions
tthersviee created. ever eXisted causing or ereating repUonancy of any
kind. Su-h statutorv nrovicione ag to the minimum qnalifieation of the
feachere nould not ha altered by the exerntive Art of the State. The
respondents acted in gross  Violation of the ctafutorv mnrovicionas as
containad in the 1079 rules by iscuing incfriletione o resularice recrnit-

ments of unqualified feachers. The manner in Which the respondenfs
Have isctted insttetions, creafes 'an impression * that for them there
wis no law, managements of non-government Hizh Schools functioned
as Jogirdars and distributed appointments in such school iike alms.
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11. In quite a few Circulars referred to above the reckoning date
is mentjoned as 28th September, 1973, Aithough the rules laying down
the minimum qualifications had come in force w.e.f. 23rd October,
1972, yvet the respondent-State introduced 28th September, 1973 as
the date until which appointments of untrajined graduatcs or persons
possessing lesser qualifications were acknowledged as valid. However,
even thig date (28th September, 1973) could not be retained for lopg
and appointments raade up to 18th June, 1977 and even thereafter -
were/have been regularised. It has been contended on behalf of the
petilioners that as the respondents have regujarised appointments of
other teachers who were similarly appojnted and possessed lesser
quulifications than prescribed, they cannot deny to the petitioners
recognition and regularisation of their eppointments as well. Force of
this argument is acknowledged almost in every case decided until now,
as noticed above by me. It shall in no way lie in the mouth of the
respondents to say that they cannot give to the petitioners the sams
ireatment which they have given to others similarly situate. Perhapg
on this a mandamus should issue. But can a mandamus be issued?
In my view, no,

12. A mandamus is issued to enforce performance of a legal
duty. In wy opinion, the only duty whijch the respondents were/are
required to discharge is to strictly adhere to the provisions of the
rulés. A Government constitutionally created to exercise executjve
pnwers is obliged to act only in accordance with law. It has no
authority of its own beyond what is given to it by law. The respondents
have failed to perform their duty to act in accordance with law and
they have done so by regularising appointments of unqualified
teachers and by not insisting to enforce the 1aw. If a mandamus has to
be issued, it has to be issued only to agk them to refrain from acting
in violation of .the law. No mandamus can issue fo granf judicial
sanction fo such administrative drifts as shown by the Tespondents in
the Circulars referred o above and in regularising appointrments of
unqualified teachers in the schools of the State. Petitioner in C.W_].C.
Nu. 3634 of 1983 is not qualified for appointment as a teacher. No
mandamus, therefore, in my opinion, can issue af his instance.
Petitioner in C.W.J.C. No. 2426 of 1983 is also not qualified for
appointrient as a feacher. There has been some controversy before us,
-Whether on account of her training in cutting and tajloring she quali-
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oficd for appointient cven Under the 1972 rules or not. There is some
‘tf(mfuslon whether a post of a- teacher in Crafts (cutting and taﬂormg)
1\\15 in existence in the school in question When the. petitioner was .
nppo;mnd or not. If such n post had existed at that time, a quesuon
.lmduubtcdly would arise Whether the petitioners service was required
o be regularised by the respondents or not. On the f{acts stated before
ug, qhe Jpetitioner’s- appointment in- the school is covered by sub-
~gection (8) of section 3 of the Bihar Non-Government High Sc]lOOlS
:L:(lllkf_’ over of-the management) Act. The petitioner. may qualify as a
* Craft teacher as under 1972 Rules also there has been a‘provision of
*sueh a teacher. Such provisions have been made even under the nﬁ“’
; bujes recently introduced under the Take Over Aect of 1981. It is
difficult. however, on the facts scantly stated to hold th'u she wag/is
qu'\hﬁed for ‘such appomtment In her case, therefore, it is necessary -
“hat the respondents should examine whether she is qualified or not

and if she is found qualified, her appointment shonld be regularised °
in accordance with law. '
X -
«” - 13. Although no case for issuing a direction o the respondenis
“fict to regularise’ appointments made in violation of rules has been
Iironght before us, T proposc to_say, some words in regard to the Jegal
« duty, the respondents are required {o perform. Rules relating to the
“.establishmient of the - High Schools do require econditions to be
¢ fnlftlled before the schools are recognised and now taken over by the
“State Government. These rules do prescribe conditions of eligibility,
;;pronedurc for selection and appointment of teachers in the High
‘_:?‘-SGIIOO'ls_ ‘Whatever the variationg and changes in the law; conditions
Jof éliﬂibili'ty have been more or less Unchanged after the ‘enforcement
(r)f the 1972 rules. Should the respondents allow founders Or orgnisers
of the institutions "to impart secondary education without insisting
‘.-upou their adhering to the minimum conditions of . eligibility -of the
-feacher§ for thejr "appointment  to' teach different subjects ‘in-‘the
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s(,llOo]s ? To answer thS qUestion in the a.fﬁrmahve will mean sanctjon-
inZ a course which shall give to the management of the schools freedom
to” jgnore the law and show in their -records appointments of thejr
favourites even though not quahﬁed Existence of caprice always
destroys the rule of law. Merit-and - standared always suffer when
exireneous’ considerations iritervene. It will not be possible for this
Court to close its eyes to many violations that the respondents are
committing by regularising illegal appointments. It will be sensible
for them to refrajn from regularising such illegitimate acts which are
likely to destroy the very purpose l‘or wlnch the rule of law js estab-
lished.

. —, 14. In the result both the apphcatlons 1hat is to say’ C w.].C.
Ne, 8684 of 1983 and C. 'W_] C No 2426 of 1983 are * dismissed bist
without costs.’

S. SARwAR Al J.—T agree.

R. D. Applications dismissed.”
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August, 28,

SMT. BABA DAIL®
: v.
MUNESHWAR JHA AND OTHERS.

Suits Valuation Act, 1887 (Act VII of 1887), section 11—
case heard by court lacking in pecuniary jurisdiction—no objec:
tion raised—party taking risk of oblaining successful result,
whether can raise lack of pecuniary ‘jurisdiciion of the cours,
after having lost, -

Once a case is heard by a Court lacking in pecuniary
jurigdiction that by ifself would mnot render the decree a
nullity unless prejudice is caused in the light of the suifs
valuation Act; -

Held, therefore; that in the instanf case having failed to
raise any objection to the District Judge hearing the appeal
and having ventured to take the risk of obtaining a successful
result, it 13 not open to the appellant now to raise the lack
of pecuniary jurisdiction of the appellate court as a point of
law without being able to show that they suffered prejudice
as required by section 11 of the suits valuation Act,

Case laws discussed,

Appeal by the defendant,

" *Appeal from Appellate Decres No. 9 of 1870. Arising oub of o decision
dated 26th of Beptember, 1975 passed by Shri Jaleshwar Nath, 15t Additional
Distriot Judge Sebarsa passed in T. A. No. 8 of 1974.
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* The faets of the case materidl to this report are set out.
in the judgment of S. S. Hasan; J.

Mr, Narayan Singh for the appeilant‘

. M!s. Ddmap Kéit fha, Nirindgl Kr. Sinha and ~Ashok:

Kumiir Sinha for the réspondents.

S. S. Hasan, J.—This is an appeal by the defendant iw
a suit for partition of the joint properties consisting of lands
and for an allotment of separate areas on the basis of half
share in the family properties. The lands are situated in village
Chandol Barahi in the district of Saharsa. The suit was
dismissed but the appeal by the plaintiffs was allowed leading
to the present second appeal. ; i

2. A very short question was raised in this  appeal. It
was conténded by the appellant thit the first appellate
court had 16 jurisdiction to hear and dispose of the appeal
because thé admitted value of thé property involved in the
suit wag Rs. 10,000 and that was the valué given in the plaint
ahd the grounds of appéal in the lower appellate court.

3. The matter was referred to a division Bench by me im
views of the fact that two decisions of this Court reported i
A.LLR. 1949 Patna, page 278 and A.I.R. 1918 Patna, page 7F
needed a deeper examination in the light of the submission of

" the learned counsel for the appellant that Section 11A of the
Suit Valuation Act does not apply as the valuation of the
property in the suit was not increased. Learned counsel for the
appellant placed reliance on A.I.LR. 1918 Patna, page 71 to
submit that if the value of the property in the suit and
the appeal is beyond thé pecuniary jurisdiction of the court
concerned, the decree so passed, shall be void and no amount
of consent, or acquiescence will save the decree from the vice of
nullity. The passage Telied upon is as follows: —

“Where there is an inherent want of jurisdiction, the
consent of parties cannot confer jurisdiction and
objection can be taken any time. Where a court
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-has'no inherent jurisciction to try a case-it cannot
pronounce any decree and if if:does pronounge
a decree that decree is null and void™.

S .
" . . . B LR

In reply howevera full Bench decision: of-this court reported in
1949 Patna, page 278 is cited by the learned . counsel for - the
respoudents. After an elaborate djscussion of all the aspects
-involved the Hon’ble Sinha, J as he then was,  comes to thc
following conclusions: — C

“In view of these considerations, I have come to- the
following conclusions: (1) That the judgment of
the trial court in this case was not vitiated by any
error-of jurisdiction as a result of the ‘under
valuation. (2) That the judgment -of the lower
-appellate court are not wholly void - but- only
viodable on the appellants showing that they are
‘erroneous in fact or in law, and that thus the
appellants have been prejudiced.in the disposal
of the appeal on merits. (3) That simply because
the lower appellate court had no.pecuniary juris-
diction over the appeal, which should have been
heard as a first appeal, in this court, would not
by itself amount to prejudice in the disposal of

~ the case on merits. (4) That the established prag.
tice of this court to treat such a second appeal ag
the present as a first “appeal for all purposes,
including those of court fees, is not in accordance
with the provisions of the Suits Valuation Act or

' the Court-fees Act. 1 would, therefore, answer the
question under reference in the negative”, -

- 4
R P et een -

.~ 4, The second third conclusions-are relevant for.'ﬂie'purposé of
this. application. Undoubted]v in view. of -theec. conclusion, A.T.R.
31918 Pa;;na page 7'1 stands implied!y. overruled. Learned counsel for
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thé appellant submitted that the aforesaid decision has no applica-
tion (o the facts of this case becausz in the instant case -there is no
dcubt that the court hearing the appz: was not in  doubt with the
pecuniary  jurisdiction in view ot the admitied . valuation of the
property in suit. But in the case of Ramdzo Singh and Others-versus-
Raj Narain-Singh-and another(Y)  the court trying the suit had
Jurisdiction to try the matter on the basis of the vajuation given Ly
the parties which was found later 1o be inzdetquate and had to be
increased. In my view this distinction on facts does not affect the
conclusions on law arrived at in the Full Bench decision of this
Court reported in 1949 Patna paZe 278. I have no manncr of doul.t
that the Full Bench has laid down the Jaw in this regard and has
held that once a case is heard by a court Jacking in pecuniary
jurisdiction that by itself would not render the decree a nullitv unless
prejudice is caused in the light of section 11 of the Suits Valuation.
Act. I may also quote another passage from the aforesaid Full
Bench decision which reads as follows: —

“Those observations of their Lordships of the. CaJcutta High

S Court, in my opinion, do not apply to the facts of the

present case, inasmuch as those observations were made

in relation to a litigant who was not a party to the decree

which was impugned as void for want of pecunjary juris-

diction. In the present case the appellants were defen-
dants to the suit, and could and should have raised, at ,

" the earliest opportunity, an objection to the under valua-

tion., They have taken a judgment against themselves. Is

it open to them to ignore that judgment as a mere nullity ?
In my opinion, it is not’’. . .

Another "decision intimately related to the question in band is A.LR.
1954 S.C. page 340. Succinctly stated it has held -that ajthough the
fundamental law is that the court cannot be endowed with jurisdiction
by consent of parties and such point could be raised at-any stage of
the proceeding, yet considering this aspect along with section 11 of
the Suits Valuation Act, the lack of pecunijary jurisdiction cannot be
raised as a point unless prejudica is caused, Paras-6 and 7 of the

decisicn are cited below :(— - '

“The answer to these contentions must depend on what the
' position in law in when a court entertains a suit or am
i ‘appeal over which it has no jurisdiction, and what the

1) (148) ALR. (Pab) 278, _ —
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effect of section 11 of the Suvits Valuation Act is on that
position. It is o fundamenta] principle well _established
that a decree passed by a court without jurisdiction is &
nullity, and that its invalidity could be set up whenever
and wherever it is sought to be enforced or relied upon,
even at the stege of execution and even in collateral
proceedings. A defect of jurisdiction whether it is pecu-
niary or tertitorial, or whether it is in respect of the
subject matter of the action, strikes at the very authority
of the Court to pass any decres and such a defect can
not be cured even by consent of parties. If the question
now under congideration is to be determined only on the
application of gencra] principles governing the matter,
there can be no doubt that the District Court- of Monghyr
was ‘coram non judice’, and tbat its judgment and decree
would be nullities. The question is what is the effect ' of
section 11 of the Suits Valuation Act on thjs position’’.

" **Bection 11 enacts that notwithstanding anything in section 578

of the Code of Civil Procedure an objection that a court
which had no jurisdiction over a suit or appeal had exer-
cised it by reason of over valuation or under valuation,
should not be entertained by an appellate court, except
as provided in the section. Then follow provisions as to
when the objections could be entertained, and how they
are to be dealt with. The drafting of the séetion has come
in—and deservedly—for - considerable criticism; but
amidst much that is obscure and confused, there is one
principle which stands out clear and conspicnous. It is
that a decree passed by & court, whick would have had no

 Jurisdiction to hear a suit or appeal buf for over-valuation .

or under-valuation, is not to be treated as, whaf it would
be put for the section, null and void, anq thai an objec-
tion to jurisdiction based on over valnation or under-
valuation, should be dealt with under that seetion and not
otherwise." e

"

The reference fo section 578, now- section 99; C.P.0., iﬁ the

opening words of the section is significant. That section,
while providing that no decree shall he reversed or varied
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in appesl on account of the defects mentioned therein
when they do not affect the merits of the case, excepts from
its. operation defects of jurisdiction. Section 99 therefore
gives 10 protection to decrees passed on merits, when the
Courts which passed them lacked jurisdiction as a result
of over valuation or under-valuation. It in with a view to
avoid this result that section 11 was enacted. It provides
that objections to the jurisdiction of a court hased on over
valuation or under-valustion shajl not be entertained by an
appellate court except in the manner and to the extent
mentioned in the section. It is a self contained provision
eomplete in itself, and no objection to jurisdiction based
on over valuation or under valuation can be raised other-
wise than in accordance with it.

With reference to objections relating to territorial jurisdiction
section 21 of the Civil Procedure Code enacts that no objee-
tion to the place of suing sbould be allowed by an appellate
or revisiona] Court, unless there wag a consequent fajlure
of justice. It is the same principle that has been adopted
in section 11 of the Suits Valuation Act with reference to
pecuniary jurisdiction, The policy underlying sections 21
and 99, C.P.C. and section 11 of the Suits Valuation Act is
_the same, namely, that when a case had been tried by a
Court on the merits and judgment rendered, it shonld not
be liable to be reversed purely on technical grounds, unless
it had resulted in failure of justice, and the policy of the
legislature has been to treat objections to jurisdiction both
territorial and pecunjary as technical and not open to
consjderation by an appellate court, unless there has heen
a prejudice on the merits. The contention of the appellants,
therefore, that the decree and judgment of the District
Court, Monghyr, should be treated as a nullity cannot be
sustained under section 11 of the Suits Valuation Act’’.

-

Examining once again the decision reported in 1918 Patna page 71 in
the light of the aforesaid Supreme Court decision, T have no hesitation
in holding that the Patna case merely states the fundamental aspect
evithout considering the effect of section 11 of the Suits Valuation Act.
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... b. T have, therefore, no hesitation in holding that having fajled to
raise any objection to tho District Judge heaving the appeal and having
ventured to {ake the risk of obtaining a successful result, it is not open
10 the appellant now (o raise the lack of pecuniary- jurisdiction of the
appellate court as a point of Jaw without being able to show that they
suifered any prejudice as required by section 11 of the Suits Valuation
Act. T may also state that the judgment of the appellate court wag
not agsailed on merjt within the scope required by sections 100 and 103
of the Code of Civil Procedure, No other error of law .was pointed
* out nor wag anything brought to our notice whick would indicate to
show that the appellant suffered any prejudice on merit.

6. In the result, the aloresaid appeal is dismissed with cost.
S. S, SanpmEawaLia, G, J.—T agree. '

M. K, O, : - Appeal dismissed.
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3PECIAL BENCH
B/u, S. 8 Sandhawalia, C. J., §. Sarwar Ali and B. P. Jha, J].
1984
September, 4.
NAND KISHORE SINGH AND ANOTHER*
. .
THF. STATE OF BIHAR AND ANOTHER

Code of Criminal Procedure, 1978 (Act II of 1974)
. sections 95(1) and 96(4) scope and applicability of—grounds of
opinion of Lhe Govermment in the notifications, whether
nocessary—notifications, whether must bear a verbatim record
of the forjeited malerials or give a detailed gist thereof—
mens rea of both malicious and deliberate intent within the
‘ambit of seclion 295-A of the Penal Code, whether to be
eetnblished as a condition for acting under section 35(1}—
jurisdiction of the High Court under section 96(4—Penal
‘Code, 1860 (Act XLV of 1860) section 295-4. '

Per Curiam.—What section 95{1) of the Code of Criminal
Proredure. 1973, commands is that the State Government has
to arrive at an opinion that the publications come within the
mischicf of the offences specified therein and as a procedural
safegrard it requires that the grounds of its opinion must be

HFCrirninal Miscellnneons nos. 10502 and >1 1951 of 1083. T
HCr ! ‘ 2 ! 983. In the matt
apulicativas wnder seetion 96 of the Cule of Criminal Procedure. atter of

Cr. Mise. 1185171983 Suresh Xumar—Petiticner.

14 ILR—6
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stated as well.  The declaration of forfeiture is consequentiy
not required to be an exhaustive or self-contained document
ncorporating all the oflending material as also each and every
fact on which it is based. Any such detailed recitals or contents.
in a unotification are neither mandated by statute nor precedent
and would perhaps be incongruous in the nature of the notifi-
cation envisaged by the statute.

Held, therefore, that section 95(1) of the Code of Criminal
Procedure, 1978, does not oblige or mandate that the offend-
ing portion of the publications must be* quoted verbatim in
the declaration of forfeiture or that an exhaustive gist thereof
must be incorporated therein.  As Lo the notifications in
question, it is plain therefrom that the opinion of the Govern--
ment that both the publications contained materials which
would be an offence under section 295-A of the Indian Penal
Code is clear and categoric. Equally the grounds of its opinion
ave spelt thevein as well. The grounds of opinion stated therein:
show a. clear application of mind by the Government pertain-
ing to the objectionable matter, the nature of the derogatory
refcrences, the result flowing therefrom with regard to the
feelings of the muslim community and the fact that the samne
amouints to an offence under section 293-A of the Penal Code.

Harnam Das v. State of Utlar Pradesh(1y,
State of Uttar Pradesh v. Lalai Singh Yadav(?). relied on.

Held, [urther, that all that section 95(1) of the Code of

Criminal Procedure, 1978, requires js that the ingredients of

the offence should “appear” to the Government as complied

with and not that they should be “proved” at the threshold
or that the Govermmnent should be inflexibly “satisfied” about

(1) {1961) A. I. R. (S.C.) 1662,
(2) 1977y A. I R. (5.0} 202.
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them, Theretore, the prima facie opinion of the Government
that the ollending publication would come within the relevant
tection of the Indian Penal Code with its requirements of
intent would be adequate here to enable it to act under sec-
tion ¢5(1) of the Code. Herein the general rule that a man is
presumed to intend the natural consequences of his act would
be altracted and such intention has to be gathered primarily
from the language and import of the offending publication and
not nccessarily by extrinsic evidence.
Wallace-Johnson v, The King()), Kali Charan Sharma v.

Emfpieror(®), relied on.

Heid, also, that the jurisdiction of the High Court under
section $G(4) of the Code of Criminal Procedure, 1973, is not
werely confined to judging the opinion of the Government
and whether it could be reasonably arrived at but is much
wider in weighing for itseif and arriving at its own conclusion®
(on the basis of the factual statements of the grounds) with
regard to the offending publication, and whether the same
comies within the ambit of punishability under the relevant
section. T herefore, in the w/tinio ratio it is the satisfaction of
the High Court alone whether the offending publication is one
which comes within the ambit of the relevant punitive section
of the Penal Code which would be conclusive.

?

Applying the above and testing the two cases (Criminal

Miscelianeous nos. 11851 and 10502 of 1983) on their anvil;

Per Curiam.-—Held, in relation to the relevant writing
in the beok entitled “Madhyakalin Arab” in ‘Crimiinal Miscella-
neous no. 0502 of 1983. that, though marginally some shelter-
is sought to be taken under the opinion of foreign historians,

(1) (1040} Appeal Cases 231 ai 241.
(2) (1927) A.LR. (All) 64o.
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the author herein in his-own personal assessment has categori-
cally projected the persona] and private life of the Prophet in
terms patently derogatory and denigratory and  the offending
passages woula squarely come within the punitive ambit of
section £95-A of the Indian Penal Code and consequently the
Goverumenial action in the declaration of forfeiture was more
than waply satisfied.

Pr Majority (S. Sarwar Ali, J., Contra).—Held, in rela-
tion to the televant offending paragraph in the book entitled
“Vishwa Iiihas” in Criminal Miscellaneous No. 11851 of 1953
that a reference to this paragraph would indicate that
wpparently this passage was sought to be viewed isolately™ and
as 1l completely torn from its context. It is well settled that
the offending publication is to be viewed as a whole and the
intent of the author has to be gathered from a broader per-
spective and not merely from a few solitary lines or quotations.
The solitory five line paragraph in ‘Vishwa Ttihag' in its true

" context cannol possibly be said to contajn matter which would
be punishable under tlie stringent requirements of section
295 A of the Penal Code. The order of forefeiture, thereforef
cannct lc sustpined and wasg liable to be set aside, '

Applications by the publishers of the concerned books.

“The lacts of the cose material to this \l'eport are set out in
the judginent of §. S. Sandhawalia, C. ].

Messers Nagendra Roy, A. K. Thakur and P, K. Shahi,
for the petitioners.

Mr. Daman Kant Jha, Government Advocate, with Mr.
Lala Kalash Bihari Prasad in Cr. Misc. no. 11851/83 and
with Mr. G. P, Jaiswal in Gr: Misc, no. 10502/88, for the
opposite party. ) '
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5. 5. SanpHAwaL, C. J—What are the acid tests for the
satisfaction of_ th.e High Court wunder  section 96(4) of the
Code of Criminal Procedure, 1978 for either upholding or
setting aside the declaration of forfeiture made by the
Government under section 95(1) of the Code has come to be

the -core question in these two closely connected cases hecfore
this Special Bench.

2. The foundational facts may be noticed from Criminal
Miscellaneous no. 11851 of 1983 (Suresh Kumar wv. State of
Bihar and another). The petitioner Suresh Kumar herein is
the publisher of a book “Vishwa Itihas” in Hindi authored bv
Sri Dhaupati Pandey, Reader, Post Graduate Department cf
History, Bhagalpur University, Bhagalpur. It has been aver-
red that Sri Dbanpati Pandey iis an author of considerable
repute having a large number of books and publications to his
credit. FEarlier in 1972 he had written a book named “Vishwa
Itihas Darshan (Pratham Bhag)” in Hindi as a Text Book for
Intermediate of Arts students of the Bhagalpur University,
which was in accord with the Syllabus of the University at
the relevant time. In Chapter VIIT he had written about the
Islamic History. A revised edition of the said book ““Vishwa
Itihas {Pratham Bhag)’ was later written again by the afore-
said author in accord with the Syllabus of the Intermediate
Board and was published by the petitioner in the vear 1982
It is the case that the author in writing about Islam religion
had relied on the authonitative historical works like the
“Outline of History” by H. G. Wells, the “Mohammed at
Madina” by W. M. G. Watt and the Middle East by §. N.
Fisher. etc.  In discussing the Muhammadan religion be had
used his dispassionate expertise as a teacher of history and in
fact had praised Prophet Hazrat Mohammad when there was
occassion to do so. On the 29th of October, 1983, the oppo-
site party State of Bihar issued a notification ] under section
95(1) of the Code of Criminal Procedure (hereinafter referved
to as “the Code”\ forfeiting every copy of the aforesaid book
on the ground that it contained objectionable matters and
derogatory references about Prophet Hazrat Mohammad
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which ontraged the religious feelings of the muslim community
and was an offence punishable " under section 285A of the
Indian Penal Code.  This declaration of forfeiture is sought
to be challenged on a variety of grounds to which a reference
will be made hereafter. -

8. In the counter-afidavit on behalf of the respondent
State it has been specifically averred that the Government is
satisfied that the impugned publication contained objec-
tionable matters and - derogatory references against Prophet
Hazrat Mohammad which outraged the religious feelings of
the muslim community and which is an offence under section
295A of the Penal Code and consequently the requirements of
section - 95(1) of the Code are amply satisfied. Their stand is
that the references made against Prophet Hazrat Mohammad
specifically and pointedly at page 174 of the $aid book are
grossly offensive and provocative and deliberately intended to
outrage the feelings of the muslim community. An English
rendering of the relevant portion of the aforesaid .book 1is
Annexure ‘A’ to the counter-affidavit. It is then the case
that despite the author’s reliance on eminent foreign histo-
rians, the fact remains that his comments about Prophet Hazrat
Mohammad in the book have hurt the beliefs and sentiments
of the muslim community and even a teacher can have no
licence to wound such religious susceptibilities. Lastly, it is
alleged that the muslim community all over the country had
shown resentment by chalking out agitational programme which
had 2!l potentialities of vitiating the communal atmosphere in
the State and even posing a serious threat to public peace and
tranquility.  The legal grounds raised on behalf of the writ
petitioner are strongly controverted. e

4. Tn the conmected Criminal Miscellaneous no. 10502 of
1983 the petitioner is again the publisher of the offending
publication “Madhyakalin Arab” in Hindi which is also autho-
red by Sri Dhanpati Pandey aforesaid. The said book was
declared forfeited by the Government by the notification datecl
the 15th of September, 1983, on the ground that it contained
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objectionable matters and dgrogitory references about Prophet
Hazrat Mohammad which outraged the religious feelings of
the muslim community and was otherwise punishable under
section 295A of the Indian Penal Code.

5. The stand of the State herein is identical with the ear-
lier case and it is specifically pointed out that the references
made against Prophet Hazrat Mohammad at pages 55—57 of
the Dbook “Madhyakalin Arab’ ‘are grossly oftensive and provo-
cative and deliberately intended to outrage the feelings of the
muslim community. -

6. Now it seems to be plain from the - aforesaid resume
that herein there is the closest similarity of facts in both the
petitions and equally a virtual identity of the issues of law
arising therefrom. Mr. Nagendra Roy, learned counsel appear-
ing for the petitioners, and Mr. Daman Kant Jha, the learned
Government Advocate appearing for the State, who are Ttepre-
senting the parties in both the cases, are, therefore, agreed
that this judgment would govern them. ’

7. Since the primal issues herein turn on the language
and import of sections 95 and 96 of the Code of Criminal Pro-
cedure, 1973, it becomes necessary to advert to their legislative
history for the correct perspective for their interpretation.
This 1s more so because the applicability of precedent under
the eatlier law would be a threshold question. Now the Code
of Criminal Pricedure, 1898 as originally enacted, did not appa-
rently contain any corresponding provision for a declaration of
forfeiture of preseribed publications. However, by Act 14 of
1922, sections 99A, 99B, 99C, 99D, 99E, 99F and 99G were in-
serted in the Code of Criminal Procedure, 1898 (hereinafter
referred to as ‘the old Code). These empowered the State Govern-
ment to declare certain publications forfeited and to issue
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sedrch warrants for the same and the consequéntial - ];n'océdtir_al;
requirernents of an application to the High Court to set a‘si‘c!ev
the order of . forfeiture, the evidence to -be led in such a pro-
ceeding as also the mode and manner bdf hearing of such ai
application which was statutorily prescribed to be heard by a
Special Bench of three Judges of the High Court. When the
old Code was sub-planted by the Cotle of Criminal Procedure,
1973 (hereinafter referred to as “the Code”), the provi-
sionis of sections 99A to 99G wete not tetained in their otiginal
form but substituted by sections 95 and 96 of the Code. A
comparison of these provisions would indicate that though - the
language is not literally in pari materia, yet in effect the sum
and substance of the earlier law has been reincorporated with
necessary changes with an eye to better draftsmanship. Thus
section 95(1) and (2) correspond to section 99(1) and (2) of the
old Code and section 95(3) is in pari materin with the earlier
section 99G. _ Similarly, sub-sections (1), (2) and (3) of sectiom
96 of the Code are either in pari materia or in"the closest - simi-
- larity to sections 99B, 99G and 99E of the old Code respectively.
Lastly, sub-sections (4) and (5) of section 96 correspond to " sec-
tions 99D(1Y and 99D(2) of the old Code. It, therefore, seems
to follow 1nexorably that barring marginal consequential chan-
ges and structural recasting of the provisions, the- earlier law
under the old Code has been maintained intact. -~ Therefore,
the precedents of the final Court with regard to the cerrespond-
ing provisions of the old Code are not only attracted but whe-
rever they cover the issue on all fours, they have to be treated
as binding under the Code as well. The legal issue arising
herein has, therefore, to be determined in the light of and
within the parameter of the earlier precedent wherever it
governs the same,

8. Having thus noticed the historical legal backdrop,. one
may now turn to the impugned declaration of forfeiture in the
present  cases. Sincé a conmsiderable amount” of the
submissions of the Learned Counsel turn aronnd the
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VC’?" ’l;{hguag’c’ _of the notifications, these may be quoted at the
outsét: ,

“The-29th Ociober, 1983"

S. O. 1824.—Whereas it appears to the State Govern-
ment that the book entitled “Vishwa Itihas”
(Pratham Bhag) .written by Shri  Dhanpati
Pandey, Reader, Post-Graduate Department «f
History, . Bhagalpur Univefsity, ‘Bhagalpur, prin-
ted by Shri Shyam Bihari Press, Patna-4 and Pub-
lished by Ganga .Pustakalay, Patna-4, contains
objectionahle “matters and derognlory rteferences
about Prophet Hazrat Mohammad which outrage
the veligious feelings of the-Muslim Community

- and is an offence fpunishable under section 2954
of the Indian Pena] Code, :

Now, therefore, in exercise of thé powers conferred by

sub-section (1) of section 95 of the Code of Crimi-

.nal Procedure, 1973, the State Government is

pleased to declare every copy of the aforesaid book

*Vishwa Itihas to be forfeited to the Govern-
ment.”

" “The 15th September, 1083"

S. O. 1129.—Whereas it appears to the State Govern-
ment that the book entitled ‘Macdhyakalin Arab’
written by Shri Dhanpati Pandey, Reader, Post-
Graduate TRpartment of History, Bhagalpur Uni-
versity, Bhagalpur, printed by Surycday Press
Chak-musallahpur, Patna and published by Janki
Prakashan, Ashok Raj Path, Patna/1979 Ganjmir-
khan, Dariyaganj, New Delhi, its Chief distri-
butor being Janki Prakashan. Ashok Raj Path.
Patna, contains objectionable matters and dero-
gatory references about Prophet Hazrat Moham-
mad which outrage the religious feelings of the
Muslim Community and is an offence punishable
wunder section 2954 of the Indian Penal Code.



174 THE INDIAN LAW REPORTS, [voL, Lx1v

Now, therefore, in exercise of the powers conferred by
sub-section(1) ol section 95 of the Code of Crimi-
nal Procedure, 1973, «the State Government is
pleased to declare every copy of the aforesaid book

"Madhyakalin Arab” to be [orfeited to the
Government,”

9. Now the frontal challencre raised at the outsef
by learned counsel for the pctltmnels Mr, Nagendra Roy,
resting  as it does on ‘the language of section 95 (1),
(“the State Govemment may by mnotification state the grounds
of iis opinion”) was that the aforesaid notifications did not
contain the grounds of opinion of the Government but
in fact vecorded only the bare opinion itself. On this premise
it was contended with persistence that a failure to state the
grounds of its opinion by tht State Governmen{  would
per se vitiale the said action and equally the notifications.
Flaborating his submission, the learned counsel sought to high-
light the fact that neither the offending portion of the for-
feited publications had been quoted in the notification nor, in
the alternative, a detailed gist thereof had been given therein
and that even specific references To pages and paragraphs had not
been made in order to identify the relevant passages.  Prunary
reliance was placed on the case of Harnam Das v. “State of Uttar

Prasad (1) and on the case of N'u'avan Das Indurkhya v. The
State of Madhya Pradesh(2).

'« 10, As stands already noticed, the submission aforesaid
rests primarily on the very language of the statute and it is

therefore, apt to quote the relevant parts of sections 95 and 96
‘of the Code for Tacility of reference: --

“05. Power to declare certain publlcatlons forefeited

and to issue search-warrants for the same.—(1)
‘Where—

(@) any newspaper, or book, or
(b) any document,

(1) (1961) \IR (8.C.) 166‘»‘
{2) (1072) A.LR. (S:C.) 2080
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ver printed, appears to the State Government to
contain any matter the publication of which is
punishable under section 124-A or section 153-A
or section 153-B or section 292 or section 293 or
section 295-A of the Indian Penal Code (45 of
1860) the State Government may, by notification
stating the grounds of its opinion, declare every
copy of the issue of the newspaper containing
such matter, and every copy of such book or other
document to be forfeited to Government, and
thereupon any police officer may seize the same
wherever found in India and any Magistrate may
by warrant authorise any police officer not below
the rank of sub-inspector to enter upon and
search for the same in any premises where any
copy of such issue or any such book or other docu-
mCIll)t may be or may be reasonably suspected
to be.

*“96. Application to High Court to set aside declaration

(3) ...

of forfeiure—(1) Any person having any interest
in any newspaper, book or other document, in res-
pect of which a declaration of forfeiture has been
made under section 95, may, within two months
from the date of publication in the official Gazetfe
of such declaration, apply to the High Court
to set aside such deciaration on the ground that
the igsue of the newspaper, or the book or other
document, in respect of which the declaration was
made, did not contain any such matier as is refer-
red to in sub-section (1) of section 95.

.....................

i4) The High Court shall, if it is not satisfied that the

issue of the newspaper, or the book or other docu-
ment, in respect of which the application has
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béen made, contained ony such malter as is refer-
red to in sub-section (1) of section 95, set aside the
declaration of forfeiture.”

11. Before appraising and evaluating the aforesaid conten-
tion of the learned counsel for the petitioners, it seems incum-
bent to first determine in a way its very maintainability. A
reference to sub-sections (1) and (4) of section 96 would indicate
that the grourid for setting aside the order in the application
and the satisfaction of the FHigh Court is to be directed to the
issue whether the offending publications did coritain any such
matter as is referred to in sub-section (1) of section 95 and thus
conies within the mischief of one or other of the sections cf
the Penal Code specified therein. Earlier there had existed a
cansiderable body of judicial opinion that both the nature of
the challenge in the application against the declaration of for-
feiture as also the satisfaction of the High Court were limited
only to the ground that such publications did not in fact contain
any such matter which may be an offence under the relevant
section of the Penal Code. This seems manifest from the power-
_ ful dissenting opinion of Das Gupta, J. in Harnam Das’s case
(supra). Howecer, the controversy on this point it set at rest by
the majority opinion of Sarkar, J. in the said case wherein i
was held as under: :

“What, then is to happen when the Government did not
‘ state the grounds of its opinion? In such a case
it the High Court upheld the order, it may be

that it would have done so for reasons which the
Government did not have in contemplation at

all. I the High Court did that. it would really
have made an order of forfeiture itself and not
upheld such an ovder made by the Government.
This, as already stated, the High Court has mno
power to do under section 99-D). Tt seems clear

to us. therefore. that in such a case the High
Court must set aside the order under section 99-D.

for it cannot then be satisfied that the grounds
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given by the Government justified the order.
You cannot be satisficd about a thing which you
do not know, This is the view that was taken in
Arun Ranjan Ghose v. State of West Bengal, 59
Cal. W. N. 495 and we are in complcte agreement,
with it. The present is a case of this kind, We
think that it was the duty of the High Court
under section 99-D to set aside the order of forfei-
ture made in this case.”

In view of the categoric declaration of the law it must be held
that the learned Counsel for the petitioners is entitled to raise
the 1ssue and challenge the notifications on the plea of the
alieged total absencc of the grounds of opinion of the Govern-
ment in the notificazions.

12. However, coming to the factual aspect. of the conten-
tion raised. it is first manifest,that neither of sections 95 and
96 cblige or mandate that the offending portion of the publica-
tions must be quoted verbatim in the declaration of forfeiture
cr thot an evhaustive gist thereof must be incorporated therein.
Even a refcrence to the authorities relied upon by the learned
Ceunsel for the petitioners would indicate that this is not at
all the requirement of law., What section 95(1) commands is
that the Stete Government has to arrive at an opinion that the
publications come within the mischief of the offences specified
theremn and as a procedural safeguard it requires that the
grouads of its opinion must be stated as well. The declaration
of forfeitiune is consequently not required to be an exhoustive
or sell conizained document incorporating all the offending
material as also each and every fact on which it is based. Any
such detziled recitals or contenis in 2 notification are neither
manclated by statute nor precedent and would perhaps be
incongruous in the nature of the notification envisaged by the
statute. .
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X 13. The stand of the learned Counsel for the petitioners

miy also be tested from another refreshing angle. It is hardly
in dispute that the very object of the law herein is to prescribe
forthwith and prevent any wide ranging publications of
seditious aud other offending materials in order to avoid the
outraging of the feelings of a particular community or promo
tion of class hatred betwixt the citizens. The purpose here 1s
preventive and not punitive. In view of the large scale public
mischicf apprehended, it is sought to be nipped in the bud by
straightwuy forfeiting the publications. To require as a matter
of law that the offending portion thereof should be quoted
verbatim in a Government notification or to give an exhaustive
gist thereof would in effect be giving widest and authentic
publicily to the offending material and in fact defeating the
larger purpose underlying sections 95 and 96 of the Code..
Doing so would euable the malicious, seditious and offending
publication to pervade every nook and corner through the
med:a of Government notifications even though the original
circulation of the publications may be acutely limited.- I am,
therefore. of the view that it is'neither the requirement of law
nor of precedent and prudence that the oftending portions of
the publicarions, which may be directly and fAagrantly outrag-
ing the feelings of a particular community or promoting acid
hasred betwixi the two classes of citizens should be either
quoted verbatim or have a authenticated gist thereof in the
statutory notifications. It is amply sufficient if on the grounds’
of opinion, that is, the conclusions of fact being duly stated
the Government's opinion arrived at therefrom is - clearly
exhibited thar the- publications come within the mischief of
the law, Therefore, the submission that the notifications must
beuar a verbatim recovd of the forfeited materials or give a
detatled gist thereof is untenable and must be rcjected,

14. Adverting now to the notifications it is plain there-
from thar the opinion of the Government that both the publi-
cationg contained materials which would be an offence under
section 204-A of the Indian Penal Code is clear and categoric.
Equally the grounds of its opinion are spelt therein as well. In
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terrs 1t Is first mentioned that these contain objectionable
matter. It is true that this is not spelt out in any great detail
yet it Is evident enough as a fact that the State Government’s
opinicu was that the publications contained matters which are
plainly objectionable. However, immediately thereafter more
specifically it is stated that- these references to Prophet Hazrat
Mohanuaa are derogatory. - The conclusion of fact herein is
obvioug that in the assessment of the State Government the
relevant contents of the publications are directed to denigrate
the Prophet. Again the conclusion of fact arrived by the State
Government as {o the result of the said publications is categoric
that they would outrage the religious feelings of the muslim
community. Lastly though it would not in any way be conciu-
sive, it is ciearly concluded that the mischief herein comes
within the ambit of section 295-A of the Penal Code, There-
fore, the grounds of opinion stated herein show a clear appli-
cation of mind by the Government pertaining to the
objectionable matter, the nature of the derogatory references,
the resuit fiowing therefrom with regard to the feelings of the
muslim comwmunity aud the fact that the same amounts to an
oflencc under section 293-A of the Penal Code.

15 Though it is now exiematic after Harnam Das’s case
(supra) that the notification must contain the grounds of
opinion of tht State Government and uot merely the bare
opinion as such yet it is equally well-settled that these grounds
do not have tc be exhaustive or a self-contained code by itself.
In the Stale of Ultar Pradesh v. Lalai  Singl  Yadav(l) it has
been succinctly-held that though the statement of the grounds

of opinion is a must yet these may be reasonably briet in the
following words:

“We do nct mean to say that the grounds or reasons
linking the primary facts with the forfeiture’s
opinion must be stated at learned length. That

() (1977 ALR. (8.0.) 202.
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depends, in some cases, a laconic statement may

be enough, in others a longer ratiocination may

be proper but never laches to the degree of

" taciturnity. An order may be brief but not a
- blank.”

T the light of the above it would follow both as a matter of
fact as of law that the two notifications herein specify the test
of stating the grounds of opinion of the Government concisely
‘yet briefly. Inevitably the submission of the learned Counsel .
for the petitioners for assailing the notifications on the alleged
tota! absence of the grounds of cpinion of the State Govern-
ment must fail and is hereby rejected.. )

16. The next contention forcefully urged on behalf of the
petitioners was that the offending passages do not contain any
matter which would be within the ambit of section 295-A of the
Penal Code and, therefore, punishable thereunder. Herein-
the emphasis is on the fact that to be an offence the publica-
ticn must be with a deliberate and malicious intention. In
suin the contention was that unless the mens rea of both mali-
cious and deliberate intent is first established, the mere fact of
the material being offensive and outrageous to the - religious
feclings of a  community is by itself insufficient to bring the
matter within the mischief of the statute. Particularly
if was argued that the author was a Post-Graduate teacher of
History and a writer of some standing and, therefore, the charge
of dcliberate and malicious intent in making the publications

~would not be easily laid at his door, and the same musi be con-
clusively proved and established. o

~ .

17. To appraise the aforesaid contention it is first apg o
-quote the provisions of sectiin 295-A of the Indian Penal Code:

"295-A. Deliberate and malicious acts intended to out-
rag_e_r,ehglou.s feelings of any class by insulting its
religion or religious beliefs —Whoever, with deli-
berate and malicious intention of outraging the
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religious feelings of any class of citizens of Indix,
by words, either spoken or written, or by signs or
by visible representations or ot,herwlse insults cr
attempts to insult the religion or the religious
beliefs of that class, shall be punished with impri-
sonment of either description for a term which

may extend to three years or with fine, or with
both”.

It is manifest that the aforesaid provmons rcquxrc the
mcns rea of a deliberate and malicicus intention of outrazing the
feelings of a community. [However, from this it uouid he
somewhat fallacious to mutllexnatim]]) equate the procceclmg,
urdor sections, 95 and 96 the Cede with a trizl under scction
203-A of the Penal Code with the accused in the deck. The
stringent requirements of the mens rea to be proved and eslal-
“lished are for the purpese of a conviction under this offence
which carrics a sentence up to three years and fine.  As is well-
“knouwn,- criminal intent may be presumed or equally established
by ov idence. Proceedings under section 95 do not necessarily
require leading of any evidence before action is taken wunder
sub-section (1) thereof. Indeed to require thag a deliberate
and maiicious intention musg first be proved at the threshold
stage betore the Government by evidence (including any rebut.
tal thereof) as a condition for acting under section 95(1). as if
an aceused person was in the dock, would, in effect, virtually
Frustrate the preventive purpose of the said section. However,
one cannot go to the other extreme as well that for the purposes
of section 95(1) the prescribed intent for the offences under the
Indian Penal Gode wotild become wholly irrelevant. Indeed,
what the law seems to require here is 2 synthesis betwixt these
two extremes. This is evident from the phraseoloo-y employed
<in section-95(1). Therein the requirement is—"‘appears to the
State Government to contain any matter the publication ~e¢f
which 1= pumsh'lble The statute does not require that
it should be “proved’ to the State Government, or that it
should be “satisfied” that all requirements of the numshmg SeC-
tions including mens rea are fully established. It is well-known

14 ILR—7
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in legal terminology that the word “appears” is.even narrower
than “satisfied” and more so from the word “proved”.  There-
‘ore, all that section 95(1) requires is that the ingredients of
the offence should “appear” to the Government as complied
with and not that they should be “proved” at the threshold or
that the Government should be inflexibly “satished” about
them.. Therefore, the prima facie opinion of the Government
that the offending publication would come within the relevant
section of the Indian Penal Code with its requirements of intent
woulc be adequate here to enable it to act under section 95(1)
of the Code. Herein the general rule that a man is presumed
to intend the natural consequences of his act would be attracted
and such’intention has to be gathered primerily from the
language und import of the oflending publication and not neces-
sarily by extrinsic evidence, Reference in this connection may
first be macde to Wallace-Johnson v, The King (1) at page 241:

“The submission that there must be some extrinsic evi-
dence of intention, outside the words themselves,
.before seditious intention can exist, must also
fail, and for the same reason. If the words arve
seditious by reason of their expression of a sedi-
tious intention as defined in the section, the secli-
tious intention appears without any extrinsic
evidence. The Legislature of the Colony might
have defined ‘seditious words™ by reference to an
intention proved by evidence of other words or
overt acts. It is sufficient to say they have not
done so.”

Therefore, the onus to dislodge and rebut the prima facie
opinion of the” Government that the offending publication
comcs within the ambit of the relevant offence including its”
requirenients of intent is on the applicant and such imtention
has to be gathered from the language, contents and import

(1) (1940) A.C. 231, 234
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thereof.  This view is buttressed by the decision of the Special
Bench, In re: The Amrita Bazar Patrika Press Limited(!) mn the
context of the somewhat analogous provisions of the Press Act
and more directly by the under mentioned obecservation of the
Special Bench of the Allahabad High Court in Kali Charan
Shartna v. Emperor (2):

“When the case was opened there was some discussion
regarding the onus of proof, it being contended
on behalf of the applicant that it lay upon the
Government to - establish that the order com-
plained of was justified by law. Speaking for
myself I feel clear that this argument 1s not well
founded in view of the language of section 99-B.
Where an application is made under that section
to have an order of forfeiture set aside on the
ground that the matter published does not fall
within fhe mischief of section 153-A I.P.C., it is
in my opinion for the applicant to convince the
Court that for the reasons he gives the order is a
wrong order.”

And again:

“If the language is of a nature calculated to produce or
to promote feelings of enmity or hatred the writer
mus; be presumed to intend that which his act
was likely to produce. This was the principle
laid down by Best, J., in Burdett’s case (4 B. and
A. 120), in dealing with a case of seditious libel
and the same principle clearly applies to the case
of a publication punishable under section 153-A
I.P.C”

To conclude on this aspect, the challenge on behalf of the
-pelitiOHEI'S that the requistte intention h_ad not been proved by
exirinsic evidence and further that such intention must be con.
clusively proved and established before the Government under

section 95(7) of the Code must fall and is rejected.

DR
1920) A.LR. (Cal) 478.
8; %1927)) ALR. (All) 640.
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18, Now what are the acid tests for the satisfaction of the High Court
or otherwise that the offending publication contajus any such matter
as is specified in section 95 (1) ? On behalf of the State Mr. Dulpan
Tant Jha has first projecied  the  aspect that the  power here is a
preventive one in the farger interest and the maintenance of class
Larmony within the State, Thercfore, it was argued that il the Govern-
ment bona fide and prima facie  comes to the opinion that the
publication would he punishable under section 295-A and in order to
provent the wischief forfeils the publication, the Government’s opinion
and consequent action should not be lightly interfered with, Indeed, the
submission was that the High Court  should not substitute its own
opinion in place of the State Government. The test advocated was not
the unusnal one that il the Government’s opinion  could have heen
reasonahlv arrived at then it is not for the High Court to set acide
the exercise of power under section 95 (1) merely becanse its own
opinion tinged with judieir] liberality may he different. In other words,
the State’s stand was that even il {wo opinjons could  be reasonalyy
arrived at on the factual material then the High Court should not set
asid= the Siate Government's acfion. In som, the test canvassed was
that if on the stated groundg the opinion of the Governiment coul:l bhe
reasonably arrived at, the same would be immune {rom interference.
In fuirness to him one must notice that the learned counsel for -the
Stute did not take up  the extreme stand that the opinion of
the State Governmeny . would be conclusive  once the  procedural
requirements of section 95 (1) were satisfied.

19. Despite the plausibility of the aforesaid submjssion. T am unwill-
ing to enter the thicket of the slippery test as to the conclusion of
a reasouabie man on the factual material or whether the opinion of the
Governinent would be reasonably  arrived at. It appears to me that
reading sections 95 and 96 together, the first provision lays down the
foundational or jurisdictional data for the exercise of the power conferred
under. section 95 (1), However. when it comeg to tecting and
upl'loldmg the declaration of [orfejture under section 96 (4) then the
solitary test prescribed is the satisfaction of the High Court itself with
regard to the offending matevial being  punichable or not under the
relevant section of the Tndian Penal Code specified in the notifications.
The Jl_]ri'sdiction of the High Court is not merely confined to judging
the opinion of the Government and  whether it could be reasonably
arrived at but is much wider in weiching for jteelf and arriving at its
own conclusion (on the basis of the factual statement of the grounds)
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with regard to the oflending publication, and whether the same comes
within the ambit of punishability under the relevant section. Thus the
Primary test is the satisfaction of the High Court itself with regard to
the justifiabjlity of the declaration of forfejture and all other considera-
tions are subservient thereto. It is not that the Statc Govern-
ment’s opinion alond and its prima facie satisfaction is the sole issus
but instead the High Court’s own assessment and satisfaction about
the publication being punishahle and eoming within the four corners
of the mischief of a particular  section of the Penal Code is the
primary question. Such satisfaction alone is the pitch and suhstanee of
the matter and not any tautological gambit whether the State Govern-
ment could have reasonably arrived at such an  opinion or that the
test of & reasonable man doing so should be satisfied. Therefore, in
the uléjno ratio it is the satisfaction of the High Court alone whether
the offending ‘publication is one which comes within the ambit of the
relevant punitive section of the Penal Code which would be conclusive.

20. To summarise on the legal aspeets, it must be held :

() That the statement of the grounds of its opinion by the State
Government is mandatory and a total absence  thereof
would vitiate the declaration of forlejture.

(i) That the mens rea prescribed by sections 124-A, 153-A, 153-B,
292, 293 and 295-A of the Indjan Penal Code is not to he
conclusively established by extrinsic evidence befors th
Government as a pre-condition of forfeiture,

(i) That the intention prescribed by the relevant section of the
Indian Pena] Code is to be gathered primarily from the
language, contents, and import of the offending publica-
tion.

(iv) That the onus lies on the applicant to dislodge and
rebut the prima facie opinion of the Government that the
offending publication is punisbable under one or other of
the relevant sections of the Indjan Penal Code; and

(o) That the satisfaction of the High Court 2lone that t':-
offending material does not contain- any matter which =
punishable under  one or other of the relevant seetions
specified in section 93 (1) (b) is the conclusive factor in
either upholding or quashing the declaration of forfeiture.

.
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91. Now applying the above and  testing lhe‘ ) first
ease  on its anvil it deserves notice that in  ‘Vishwa
Ttihas' the only offending portion relied upon is a short
paragraph of five Jines at page 174 of a relatively voluminous volume
.running into 328 pages. A reference to this paragraph would indijcate
-that appavently this passage was sought to be viewed isolatedly and as
it completely tern from its  context. It is well  settled that
tho offending publication is to be viewed as a whole and the intent
of the author has to be gathered from a broader perspective and not
merely from a few solitary lines or quotations. Reading the alleged
offending paragraph is its context it is manifest that the . sub-Chapter
beings with the Lkeading “‘Character of Mohammad Sahib”. As is inevi-
table in worldly affairs, it is pointed out that there are two aspects of
-appraisal of his variegated personality belore us. Reference is then made
to the views of foreijgn  historians by way of express reference and
quotation from the well known work of H. G. Wells. “Outline of
History"'. Equally refevence is then made to-the opinion of Proefessor
Davis as evidenced by his book  “‘History of World  Civilisation’”.
Having noticed these the author himselfl states in uneguivocal  terms
that he does not agree with any such critical assessment, Thereafter
what appears to be his own view, which is specified as the second
aspect of Prophet Hazarat Mohammad’s character, is ejucidated in some
detail. This immediately follows and is an integral part of the alleged
. offending paragraph and, therefore, a free tvanslation thereof deserves
_quotation in extense :

“The aloresaid view can not be treated as the absolute truth.
The works of Mohammagd Sahib are as clear as pages of
open books before us. If a close study of this is made
then it would be manifest that Mohammad Sahib was
a farsighted man and he knew as to how the muglim
society could be organised by passing through which course.
It was possible for men onjy like Mohammad Sahib to
teach social ideals, lessons of discipline and the ways of
removing their differences to the people of Arabia. It is
not the less praiseworthy that he played the part of
Rgtsool with  dignity  after facing  thousands of great
difficulties and remajning steadfast. Islam  which was
basicgnlly & religion became an expire on account of himr
Khalifas like Abu Baquar, Umar, Usman, Ali as also
Abbasi established a big empire in the name of Mohammad
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Sahib which can be counted in the category of big States.
Therefore, Mohammad Sahib was not only a reformer
but also a statesman.’’

Tt could scem manilest from the ahove that the anthor's nwn ~rwmisaf
and asressment, far  from in any way being  derogatorv.  are
literaily and extremcly lzudatory of Proplet Hazrat Mohammad., To
hold that these can in any way outrage the rciizious feelings  of  the
muslim eommunity thus appears to wme as wholly untenable. Tt is well
to recal]l that to come within the ambit of section  265-% the
intent must be both mallcious and deliberate. As was noticed carficr, the
author js a roan of some sianding amongst the text hook write-: jn
history and the offending passage when read in jte  context would
show that he was at pains to repel the vietws of foreizn historians. We
" had repeatedlv pressed the learned eonnse] for the Siate to pin-point any
other objectionable matter in the whole  volume of 'Vishwa Ttihas,
though it would he hardly permissible for him to rely on anything which
was not stated in the grounds of opinicn angd in the sp-cific averments
in the counter-affidavit. Nevertheless, he frankely conceded his inability
to point to anvthing more. Nor can ope lose sight of the fact that
in  history text book the references are with regard to historical facts
and a nairation thereol can not easily be labelled as a dcliberate or
malicious act to  oolrage " the feclings of a pari-ilar
commun’ty.-It is axiomatic that perhaps two opinions are casilv poscible
ahout historical events and equally of the great world figures who may
have dominated the same. As was ohserved in Kali Charan Shcrmd’s
case (supra) in countries where there is a certain amount of veiigions
freedom allowed a modirum of criticism would be permissihle if it does
not stoop down too low. Equally in this context a reference may he
made to the recent precedent in M/s. Varsha  Publication Pot. Lid.

v. State of Maharaslera(l) at page 1454 :

“Different considerations will prevail when we are to consider
a scholarly article on historv and religion based upon
research with the help of a number of reference books. Tt
will be very difficult for the State to contend that a
narration of hislory would promote violence, enmity or
hatred. If such a contention is accepted, a day will ecome

(1) (1983) Cr, L.J. 1446.
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when that  part of history  which is unpalatable to 2
particular religion will have to be kept in cold storage on
{he pretext that the publication of such  history would
constitute an offence punichable under section 153-A of
the I. P. C. We do not think that the scope of section
163-A can be cnlavged to such an extent with a view to
thwart history. TFor  obvious reasons, history and
historical events can not he  allowed to be looked as a
sccret on a specious plea that if the history is inade known
to a person who is interesied to know the listory, there
is likelihood  of someone else  being hurt.
Similarly. an  article  containing a  historical
research can not be aliowed to be thwarted on such
# plea that the publication of such a material would be
hit by section 153-A. Otherwise, the position will be
very precarious. A nation will have to forget its own
history and in due course the npation will have no
history at all. This result can not be said to have been
intended by the Legislature when scetion 153-A of the
1. P. C. and section 95 of the Cr.P. C. wers enacted.
If anybody infends to.extinguich the history (by
prohibiting its publication) of the nation on the pretext of
teking action under the above sections, his act will have
to be treated as malg fide one.”

In the light of the above and the reasons earlier recorded, it seems
to follow inexorably that the solitary five line paragraph in *‘Vishwa
Itibas’’ in iis true context can not possibly be said to contain matter
which would be punishable under the stringent requirements of section
295-A of the Penal Code. The order of forfejture, therefore. can not
be sustained and is hereby set aside, Criininal Miscellaneous No. 11851
of 1983 is allowed. - )

22. Coming now to the second case, the categoric stand of the
respondent State is rested on the offensive paragraphs in pages 55 to 57
of the hook *“Madhyakalin Arab’’. A plain reading thereof can leave
no manner of doubt that these are’ offensive in the extreme and
particularly so in the context of being inade with regard to the founder
and head of one of the greatest religions of the world. Though
marginally some shelter is sought to be taken under the opinions of
forejgn historians, the author herein in hig own personal assessment has



VOL, LX1V] PATNA SERIES. 189

categorically projecied the personal and private lifc of the Prophet in
terms patently derogatory and  denigratory. Apart from direct
allegations, the passages equally contajn irnuendoes which leave little
doubt the author’s intent to put it in a lurid light. As has been
noticed earlier, the intention of the author and the relevant miens rea
for the offence js to be gathered primarily from the language, content
and import of the offending passages. Nor can one fail 1o potice
that these ofiending passages are inserted into a text book of History for
young students to aflect thejr young and reailient minds the effect
whereor can not but be either deleterious or one of grave moral
indignation. Thus, there does not seem to he any doubt that hoth
the specific allegation and the vagu innuendoes would gravely outrage
and  scaldalise the [eelings of a devoted religious community
pasajonately attached to its foundcr Prophet Hazrar Mobammad.
Both objectively and  subjectively  there  would thus appear a
deliberate and malicious intention to ouirage the religious feelings of
the muslim community thereby. Taking all these into consideration, I
am of the view that the offending passages would squarely come within
the punitive ambit of  section 295-A of the Indian Pena] Code and
consequently the governmenta] action in the declaration of forfeiture
was more than amply satisfied,

’ .
93. Accordingly, Criminal Miscellaneous No. 10502 of 1983 is
"without.any merit and is dismissed.

S. SARwAR ALLL, J.—24. T entirely agree with the enunciation of law
and the summary thereof (paragraph 20) in tbe judgment of my Lord
the Chief Justice. I also agree that Cr. Misc. 10502/1983 be dismissed
In my opinion, however, even Cr. Mise. 1185171983 is fit to be
dismissed. ' .

- “Vishwa Itihas’ is meant asa text hook for students of
Intermedjate in Arts (I. A.), while “Madhyakalin  Arab" is Ineant
for studenis of Master of Arts (M. A), both  being by the same
author, the petitioner. The learned Chief Justice bas held in relation
to the relevant writing in ‘‘Madhyakalin Arab’ that they project ‘‘the
personal life of the prophet in terms  patently derogatory and
denigratory’ —a view with which I respectfully agree. The question
is: What js the position with respect to the objectionable writing in
“Vishwa Itihas’’. At- the outset T must state that in law it
matters not whether the objectionable writing constitute the opinion
of the author himself or is the opinion of someone else, incorporated
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or quoted in his writing or publieation. Tt is the effect of the words
used and not as 10 whose opinion they are. which is the determining
factor. All words, whether spoken or writing which “insult or attempt
to insult the religion or religious belief’’ of any class comes within
the mischief of S. 205-A of the ITndian  Penal  Code subject to the
existence of (he necessary intent as mentioned in the said Section. Lo
interpret (he Section as requiring that the objectionable matter should
project the personal opinion of the author is (o read something into
Section which is not there. ) : ’ '

. 25. Having stated what I think is the correct legal position, T must
state here that so far as (o objectionable writing is concerned it can not
be said that the author has dissociated himself with the views expressed
therein. Dissociation is negative on two grounds. Tirst, the author after
mentioning the derogatory matters: says “But the aforesaid opinion
can not he said wholly true “(emphasis added). Clear inference is that
according to the author, it is partly correct and partly not. As to what
part is correct and what is not is left to the rveader to guess.
Secondly. what the petitioners own views are is apparent from his
other book “Madhyakalin Arab”, which has been rightly prescribed
under section 95 of the Code of Criminal Procedure.

26. What then is the effect of the objectionable words? Do they
“insult or altempt to insult religion or the religious
belief of any class of persons’’, Muslims in this case, js one
of the root questions that has to be considered and answered.

27. Writing on the character of the Prophet (Heading of the
Chapter being *‘Mohammad Sahib Xa Chariter’’), the author introduces
the subject then ;

“ Two aspects. of the character of Mohammad Sahib are brought
to light before us. In one aspect he is brought to light
before us as cunning, sexy, and greedy, and in another
aspect he is brought to light before us as a social reformer,
a founder of religion and a maker of State.’

Thus the two aspects mentioned are, ope relating to the
Prophet’s personal life and character ag a man, and the other as leader
of the peuple, community and religion. The words used in this intro-
duction relating to the Prophet as a man are, in my  judgment,
provocative, derogatory and denigratory. They, thus, in my opinion,
are insulting to the religious belief of a class of persons the Muslim. So
much [or the introductory passage. .
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28. Tire second paragraphg mentions the opinions of H. C. Wells
and Dev_xes who have been called “emment historians’ (emphasis added).
The cbjectional words used by them in respect to the character of
Prophet and incorporated in this paragraph arc also clearly insulting to
the religicus beliel of the Muslim Cominunity. ’

29. In view of the above finding and in view of the position in
law, the petitioner has (o satisfy this Court that in wTiting the offending
maierials the requisite intent, as mentioned  in section  203-A of the
Indjan Penal Code was not there,

30. Learned counse] for the petitioner placed much reliance on the
passage quoted in the judgment of my Lord the Chisf Justice.
A careful reading of the same would, however, revea] that the petitioner

- was dealing there with the personality of the Propiret as a leader of the
people aud community and  propegator of a faith or religion. The
provocative and deregatory words in the earlier two passages have not
been rejected or characterised as  wrong or even  representing a
prejudiced view.

31. The existence of intent Das to he inferred primarily
_from the words, but other relevant matcrials can he looked into. The-
occasion on which the objectionable materials have been written, the
admitted opinion of the author in some other publication of his,- are
all matters which may be put in the scales. In my opinion the non-
existence of the requisite intent is negatived from the following :

{a) In order to magnify the importance of the derogatory opinjon
mentioned by him, the petitioner has incorrectlv described H. G. Wells-
ag an eminent historian. No doubt H, G. Wells was a well known
author, but the mere fact that his  publications included a single-
popular book in the West styled “‘Outline of history’’ does not
cntitled him to eminance as a historian. The petitioner being himseif a
teacher of history, the clothing of H. G, Wells with the mantle of an:
“eminent historian’’ can not be said to be & bona fide mistake.

(b) In projecting the charaeter of the Prophet as an individual the-
petitioner has chosen to mention two of the Christian European authors
who have chosen 10 use offensive words abour the Propbet. As a
historian petitioner could not be unaware of the fact that -Proppet of
Islam has been much maligned by the Cbr_;stian apthors. This has
been explained by European historian  himself.  Professor~
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W. Montgomery Watt, Professor of Arabic and Islamic Studies in the
Unjvorsity of Edinburgh in his book “Mohammad Prophet and States-
man (Paperback Edition 1964 at page 231) has explained thus :—

““OF al] the world’s great men none has been so much maligned
as Mohammad, We saw above how this has come
about. For centuries Islam  was the great enemy of
Christendom, since Christendom was in direct contact with
no other organised  States comparable in power to the
Muslim. The Byzantive empire, after losing some of its
best provinces to the Arabs, was being altacked in Asia
Minor, while Western Europe was threatened  through
Spain and Sicily. Tven before the crusades focused
attention on the expulsion of the Savaceans from the Holy
Land, medieval Europe was building up a conception of
the great epemy’’, '

If the petitioner was acting- without malice, it was expected that at
least he would give even a mild warning agajnst the opinion guoted
" by him.

(¢) The aceasion on which the ‘words’ were written is also of
importance. The hook  was being  written for the students of I. A.
class young impressionable students usually between the age of 16 and
18, They are not expected to examioe oritically what is stated in their
text books. A young student reading the offendjng passage could not be
form a very poor opinion of the persona] character of the Prophet

(d) So far as assessment of personal character of the Prophet is
concerned the writing in” question is far from a balance assessment of
1he same, T

(#) The intent is also inforable from petitioner’s own writing in
“‘Madhyakalin Arab”’, a book meant for higher classes. There he has
-stated ‘““The successes and achievements of the life of Mohammad Sahib”’

éailil‘ba eertain on the shortcomings of the personal life of Mohammad
-Sahib. )

32 Learned coungel for the petitioner relying on Kali Charan
Sharma and M{s, Varsha Publication Pvt. Ltd. (supra) contended that
even if the writing may be taken to be ecriticism, it was
Ppermissible in law. But as pointed out in Varsha Publication’s- cage
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“*Scholarly article on history and religion based upon research with the
belp of a number of reference bovks’* will be permissible. But the
present writing is peither scholarly nor based on  research, It only
incorporates the ipsi dixit of two prejudiced authors to support the
maligning of the image of the Prophet. This is not, in my opinion,
permissible in law,

33. In my opinion, therefore, the petitioner has not been  able
to satisfy that the objectiona] writing did not contain any such matter
as is relerred to in section 95 (1) of the Code of Criwninal Procedure.
I would aceordingly dismiss Cr. Mise. 11R31/19583.

3d4. Before coneluding T must express  mv gurnricn nnd
disappointment at the casual manner.in which books are preseribed in-
the courses of study. Had the Committce  which  had approved the
inclusion of the two books in tliz courses of study read the <ame. 1
have no doubt that at least the majority of the meanbers .co-ld  lave
found the books with the ofiensive words were not fit te. he preesribed
in.the courses of study. livervthing appears to have lLeen done jin a
casual manner, In fature the Unijversities in this  State, it is Poped, -
would be inore circumspect and careful,

B. P. Jaa J.—TI entirely agree iith the opinion of the Hon'ble
tae Chief Justice.

8.7.].

Criminal Miscillaneous No. 11851 of 1988 alinwed.

Criminal Miscillaneous no. 10502 of 1983 dismissed.
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CIVIL WRIT JURISDICTION

Bsejore 5 S. Sandhawalia, G. J. and Prem Shanker Sahay, J.

2641 September,

1984,

'SHRINIVAS SAH AND OTHERS.*
v,
THE STATE OF BIHAR AND OTHERS.

Constitution—Articles 27 and 41—Article 41—ambit  of-—legal
-right, absence of—High Court, whether cotld issue mandate for
ercating work for whole year where none exists—casual and seasonal
temporary employee, whether could be saddied on the Statc as regular
and permenent civil servant—Article 27-—eflect of.

Article 41 of the Constitution, by itself cannot passibly secure the
‘Tight to work to the pe’ﬁltlonet Article 27 oceuring in this chapter,
_states that the provisions contained therein shall not be enforceable

by any Court. - .

»

¥Civil Wril Jurisdiction Cases no, 1215. 1220, 1893, 2617, 2651, 2655, 3040 .
of 1083, and U336 and B139 of 1984. Tn the matter of npphcnhons under Articles
226 nnl 297 of the Constitution of India.

0. W.J.C. No. 1220 of 1988 Jagannath Prasad & Ors.—Petitioners.
CAF.J.C. No. 1893 of 1088 Bishundeo Pandey - &Ors.—Pelitioners.
"C.W.J.C. No. 2617 of 1983 Ramantor Ram and Ors—DPetitioners.

‘C. W. J. . No. 2651 of 1988 Rajkishore Tiwary & Ors.—Petitioners.
C.W.J.¢. Ne. 2655 of 1083 Prithwinath Choubay & Ors.—Petitioncrs.
C.W.J.C. No. 8136 of 1984 Samsul Haque and Ors.—Petitioners.
"0.W.J.C No.3189 of 1984 Jaishankor Singh & Ors.—Petitioners.
‘C.W.J('. No. 8040 of 1983 Abdul Halim & Ors.—Petitioners.
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. It is plain that in absence of any legal right High Court can not
isste mandate for creating work for the whole year for the writ
petitioners where non eXists nor can it issle a Writ ereating money for
the respondent State for payment to the writ petitioner, il they are to
be permanently absorved. It is true that one eXpects the state to be
mode] employey but that ean not be carried to the length of denuding
it of the ordinary right of cne of the biggest employers to temporarily

employ persons as and when the pressure and exigencies ol the situa-
atier, demands.

Held. that a purely casual and seasonal temporary emplovee can
1ot be saddled on the Sfate as a regular and permanent civil servant
in the absence of any mandatory legal duty to old so.

The State of Madras v. Champakam Dorairajam (1)—followed..
‘Applications under Articles 226 and 227 of the Constitution,

The facts of the cases material to this report are sef out in the
judgment of Sandhawalia, C.J.
My, Ras Behari Singh. Mr. Rana Pratap Singh, Mr. Rajeeva Roy,
and My, Suitan Muzafiar, for the petitioners.
'

Mr K. P. Varma. Advocate General, Mr, S. Hoda, Standing
Coyrsel, Mr. Ratan Ptasad Sinha, Mr. J. P. Bhagat, Mr. Miliir Kumar
Jho and M. Arshad Alam, for the respondents.

.S, S. Sanpuawaria, C. J.—Can a purely seasonal temporary
employee be saddled on the State as a regular and permanent civil
sepvant is the somewhat tnusual though significant question in this set
of O connected civil Writ petitions. .

9. The facts and the issues of law, Wwhich are admittedly
identical. may be briefly noticed from Givil Writ Jurisdiction Case
No, 2617 of 1983 (Ramautar Ram and others V. The State of Bihar and
otheis). The 58 petitioners, who have jointly preferred the petition,
claim fo have been appointed. on a purely seasonal and temporary

(1y (1051} A.L.R. (8.C.) 226,
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basis, a5 Rent Collcetors in the Revenue Departmient in the different
Puhsheels of the State, on varying dates yanging [from the year 1965
to 1976. It Is their clajm that they have been clamolring for appoint-
moent o & paroanent Dasis,and e Chiof  Minister of  Bihar. Dy his
leiter dated the 26th of April, 1976, (Anncxure ‘1), ackpowledged the
veceipt of the leiter dated the 21st April, 1976, of the Viece President
of the Bilar State Tahsheel Colleetors Union, which was placed under
consideration the Trrimaticn Comnigsioner. Later, at the lower level,
bv « letier dated the $lst of May, 1977 (Annexure ‘2). the Deputy
Secrciary-eym-Special Officer (Irrigation) informed  the Fresident of
the ~"aesaid Unin with reaard to  the resume of the discussions
betwixt the departmenial represcniatives and cerfain persons on
Lelind af the Unjep. Refecenee has then been made to Annexnre ‘37,
wlieh o oan  inter-deparimiental  communication {rem-the Director
(Revenue Administration)-citm-Special Secz‘etnry to the Government
in e Trviention apd Flettricity Department. add eesed to the Member-
Sovretary, Pav-Revision Comimitice, Bihar, Tt is also the case thar the
State Minister of Tipance. in the DBihar Legislative Couneil had
extended hones ol regUlarisation as well. Tt iz averred that in June.
197G, a cenijority list of the seasonal Rent Collectors was also completed.
However, when no decicion bv the respondent State Government Wag
takent some geasonal Rent Collectors moved the Hizh Court in Cjvil
Writ Turisdiction Cases Now 1507 of 1982 (Baliraj Singh and others Vs.-
The State of Bilar and oflers). and No. 3194 of 1982 (Chunilal Singh
and cshevy v, The Stale of Bilar and otliers), wherein it was ditceted
thag  the respondent State should dispose of the matter finally before
the mfitieners were agdin appPoajuted on  a cawusal/seasonal basis. The .
grievanre of the writ petitioners is that despite some hopes extended
to-them ~¢ varinls time their services are not beipg  regularised on a
prrmanent basis and  Article 41 of the -Constitutjon * js jnvoked in
support of the claim. ' -
. 3. :Tn the rérrcszin*r:tive.co1le'fe1'-afﬁdnvii' filed on  Lehalf of the
1es‘nnutim‘1t State.. the _tali claim of any inflexible assurance is c2teZori-
"-‘”j" d‘“‘]‘?d- Tt is pointed - out that  Annpexure ‘I, the letter Of the
Chfc[ Minister, was a mere acknowledgenent, and the other commUni-"
cations were onlv jndicative of she censideration of the _issue Dby the
Government, and. at no point of time Whatsoever, the Government
had arreed to make the cervires of the writ petitioners permanent.
i;\rver:’terhﬂ'le true nature of the writ petitioners’ wark, and, in thag
» their claim for permanence, emerges prominently from the

“
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uncontroverted stand of the State in the exhaustive Paragraph No. 2
of the counter-affidavit. pherein it has been highlighted that the work
for which the writ petitioners are casually employed temporarily is
not only purely scasonal but varies in different geographical regions
of a large State like that of Bihar. from place to place. It is a time
‘bound work, which comes at the different levels of urgent seasonal
pressure and thereafter vapishes with the same degree of ephimeral-
ness. In this context, some of the Rent Collectors are employed only
for a month or two. It is because of the peculiaritics of this situation
that from very inception of the revenUe organisation it has been the
]ractice to employ two types of staff, one being regular and the other
purely seasonal. In the latter category are the writ petitioners and
Muliarrirs, Sangrahaks, patrols, Amins, etc., Who are temporarily -
cmployed to complete the Work within the scheduled time. The Deputy
Collector incharge of the revenue dijvision engages such scasonal
stall. and. according to the exigencies of Work, their services are termi.
nafed. with chances ol being given an opportunity during the next
season. It is pointed out that such scasonal staff number in thousands
and it is neither in public jnterest nor within financial viability fo
keep them in service for the whole of the year without work, and, any
sucn attempt  weuld involve an expeatiture if crores  of rupees.
without any increase in the efficiency or revenUe. It is stated that the
difhcuities enumerated are onlv illustrative and not exhaugtive. The
State’s Arm stand, therefore, is that by the very natUre of things, a
.purely casual and seasonal employment for temporary Work cannof
obligate the State to be saddied with regular and permanent employees
for whom, work can be provided for only a month or two and who may
consequently he'left to dawdle for the resi of the vear. -The respon-
deni State. therefore. cannot be. burdened with such a financia]

lusniry. while niany other major priorities in the State remain unsatis-
fied hecause of fiscal econstraints.

- 4. To clear the decks for the examination of the somewhat vehe-
mently pressed elaim for regularisation on behalf of the writ Petitioners,
one may notice at the very outset that, admittedly, the petitioners’
emplovment is not governed by anv  Aet, statutorv Rules or even &
binding Government instruction. It would appear that even the label

. of ‘Seasonal Rent Collector’, or ‘Seagonal Tahsheel (Rate) Collectors’,
or ‘Mausami Sangrahak’, is  somewhat unofficial and there is no rule
or binding instruction With regard to the creation of any such post or
14 ILR—8
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the conditions Governing their services. It is in the admitied absence
of these legal conditions that the vehement contention on_behalf of
the writ petitioners to claim permanence has to be considered.

5. Now, admittedly, and in cxpress terms, the claim heTein is
for & writ of mandamus, directing the respondent State to make the
serviees of the petitioners permanent., Withont labouring the point on
the basis of precedent, it is even well-setfled on principle that a writ
of mandamug can issWe Only for the enforcement of a clear and
unoquivocal public duty, and, at the instance of a party Wwho has the
right to enforce the same. As noticed above, herein there is not even
a semblance of any statutory duty cast upon the State or even a hint
of an enforceable right of the nature eclaimed on behall of the wiib
petitioners. To highlight, there is neither any enactment nor any
statutory rule or instruction on the point, whose enforcement can be
claimed or the performance “of the duty be mandated. Even when
pointedly pressed, Mr. Ras Behari Singh, learned Counsel for the
writ petitioners, could not even remotely pOint to any provision of law
which obligates the State to give permanance to employment which ig
admittedly casual and seasonal in nature and extends at best to only
less than one-third of a year, Consequently, the claim for a mandamus

. must {ajl at the very thresbold on this fundamental ground,

6. What appears to Dbe an argument of desperation Wwas then
sought to be raised by the learned Counsel on the basis of Article 41,
conlined in Part IV of the Constitution, in the Chapter of the Direc-
tive Prineiples of State Policy. This is in the following terms: —

. “4l. Right to work, to education and to public assistance in
certain cases—The State shall, within the limits of its
economjc capacity and development, make effective
provision for securing the right to work, to education and
to public assistance in cageg of unemployment, old age,

sickness and disablement and jn other cases of Undeser-
ved want.”

On the aforesaid tenuous basis it was contended that on the Pious
wish ol securing the right to work to all citizens, the scasonal emplo-
yces, of, at least, some of them, should be made perﬁm-nent,

7. The submission has only to be noticed and Tejected. One has
only to recall Artiele 27 in this very Chapter, which in terms staies
thai the provisions contained therein shall not be enforceable by any
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court. The Jearned Advocate General in opposing the wrif pefitionerg
stand herein was on firm ground in contending that even though tbe
Chapter under directive principles may be the copscience of the
Constifution, yet it has been authorjtatively held jn The State of
Madras v. Champakam Dorairajam(l) that these are in the pature of
pious Wishes of the farmers and not for specific execution by the court’s
miandate, Therefore, the ¢laim of 2 mandamus on the bagis of
Article 41 simpliciter is in a Way constitutionally untenable, since,
admijttedly, there is no legal duty whatsoever to regularise the seTvices
of the writ petitioners. It is elementary that Article 41, standing by
i*self, cannot possibly sccure that right to the petitioners. The Direc-
tive Principles of State Policy contained in Part IV may tempPet and
influence the interpretation of other constitutional rights and provi-
sions, but, even by the most liberal interpretation, it cannot be said
_that the writs of miandamls can issue to enforce each one of the

Articles in the said Chapter. Even otherWise on larger principle I am
unable fo see how the ideal of the right to Work for every citizen can
ire accomplished by the issuance of a writ of mandamUs to the State
to give such employment as if by an Alladin’s lamp. If one could
banish the endemic unemployment, which staks our land by writs of
mandamiug then, perhaps. the Courts, with their liberality and altruism,
would have done it long ago. To claim that on the hasis of Article 41
a mondemus should issue directing permanent employment even
‘where no regular work is available is, to my mind, a sUbmission Which
. is wholly utopian and in practice utterly fareical.

- 8. In Fajrness to the learned Colnpsel for the petitioners, one musg
notice the sentimental grounds of hardship and poverty, Which Were
pressed before us with eloquence. It was submifted that many of the
petitioners have been seasonally emploved for years on end and the
very hope of this employment in the following year banish them to
endeniic under-emplosment and unredeemed poverfy. Herein again
it would appear that if one could of face the rising and unredeemed
tide of poverty in the country by the fiat of writs of mandamug and
certiorari, it would have Deen long so done. But that is nof to be.
Mere hardship, in the absence of any legal right, js not a ground to
claim and invoke the extraordinary writ jurisdiction. The submiission
only reminds one of the adage ‘that, hard cases would tend to make

bad law.

© 1y (1951) ALR. (S.C) 226.
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9. It wag then said that Annexures ‘2" and ‘8" would give the
pelitioner an upelienable right to clajm regUlavisation. A. plain look
at Anncxure ‘2’ would indicate that this appears to be no more than
a resume of the discussions of the problem betwixt the departmental
" representatives on one siide and certain persons, apparently on’ behalf
of the Union. I am unsble to see how this document can be a
fountainhead of & right enforceable by a mandamus. Thig is more so
with regard to Apnexure ‘3", whieh is merely’ an inter-departmental
communication forwarded by the Director (Revenue Administration)-
cttm-Special Secretary to the Government in the Irrigation Department
s the Secretary to the Bijhar Pay Revision Committee, which probably
at that time, was eXamining the pay-scales of all the employees in
the State. It suffice to say that no legal right can flow therefrom.

10. The last arrow to the bow of the writ petitioners were certain
observations made by the Division Benches in Annexures ‘5’ apd ‘6.
1t is plain from Annexure ‘5’ that the writ petition was withdrawn on-
the basis that the learned Counge] for the State had fairly stated that
the issue was under consideration and the Court observed about the
propricty of the matter being decided expeditiously before the next
season. Similarly, in AnnexXure 6, the Wwrit petition was disposed of
with a direction that a decision With regard to the abgsorption of the
writ petitioners should be expeditiously taken. Plainly enough no
inflexible right flows rom these observations. It Would apPear that out
of pure compassion the respondent State Was considering the issue fo
alleviate the hardship, if any, to the class of Wwrit petitioners, if possible.
As is inevitable in a sitUation of this kind, where thousands of varied
enplovees in a large State like Bihar, are involved some delay had
octwrred and the respondent State may be marginally guilty of some
procrastination  in this context, However, the learned Advocaie
General, appearing on behalf of the respondent State, at long last, took -
a firm and categoric stand, which miay well have been taken long ago,
on the ferre-fima of Facts. which has now been averred Supplement-
ing the categoric stand in the counter-affidavif, it was stafed with
cqual firmness at the Bar that there Wag no .adequate or available
work round the year for the Wrif petitioners, which can even remotely
waryant their permanent absorption. Equally, it was the case that the
finances of the respondent State Wers too overburdened to admit of
tha luxury of permanent employees for seasona] work, which would
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not sometimes oxtend beyond two months, Therefore, it wag stated
that in the very nature of things, no permanent employment. or
regularisation is possible for purely casual seasonal and temporary
work. To buitress the stand, the learned Advocate Gencral hag now
placed on the record the clear decision of the respondent State, authen-
ticated under the signature of the Additional Commissioner in the

Department of Irrigation, Mrs. Radha Singh, which in terms states ag
under: — .

“The Irrigation Department has neither Work nor money for

the seasonal staff and, therefore, finds itself unable to
concede to the demand for their regUlarisation.”

11. In the light of the above, it seems Plain that in the absence
of any legal right this Court cannot issue a mandate for creating work
for the whole year round for the writ pelitioners Where none exists,
not can it issue a writ creating money for the respondent State for
pavment to the writ petitioners, if they are to be permanently absor-
ved. It is true thaf one expects the State to be mode] employer, but
that cannot be carried fo the length of denuding it of the ordinary
right of one of the biggest employers to temporarily employ persons
as and when the pressure and exigencies of the situation demands. To
say that the Government, if it employs a person temporarily or season-
ally and repeates such employment, then it mUst give permapent
status to such employee, is WalTanted peither by principle nor by
‘precedent nor by logie, One can also not be oblivious of the stand of’
the respondent State that apart from the writ petitioners there are
thousands of other seasonal employees as we_ll now and there may
well be more in future, Therefore, to lay down as a maiter of policy
that all seasonal employees should be permanently saddled on the
State as regular ones cannot but be the precursor of a finanejal break-

down.

4
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12. To conclude, the answer to the basic. question posed at the
very ouiset is rendered in the negative and it is held that a purely
eagual and seasonal temporary employee cannot be saddled on the

State ns a regular and permanent civil servant in the abgence of any
mapdafory legal duty to do so. ~ :

18. Now, applying the above, even with the utmost liberality, one
cannot see how a writ of mandamug of the kind sought on behalf of
the writ petitioners ean possibly be issued in their favour. All the writ
petitions are consequiently devoid of merit and must fail and are hereby
dismissed, but without any order as to costs.

!
PrREM SHANKER SaHAY, J.—I agree.

Applications dismijssed
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CIVIL WRIT JURISDICTION
Before Uday Sz'nha.and Nazir Ahmad, J],
1984.
17th October,
ASHOK KUMAR DUTTA AND ANOTHER.*
v.
ALLAHABAD PANK.

Service—pelitioners appointed as Junior Management Trainees
f’u. Bank’s service on probation and foining on 2nd January, 1978
Confirmation from the date they had completed the probationary,
period, i.e.. 2ud January, 1980—petitioners, whether appointed as
Officers on 2nd January, 1978 or 2nd January, 1980—Bank, whetlier
can reckon the appointment as having been done on 2nd Jannary,
1980 —petitioners, whether can be held fo be officers of the Bank as
envisaned in 1976 and 1979 Reeylations—promolees adversely effected
not made parties—wrir petition. whether suffers from non-joinder of
necessary parlies and whether mainiainable.

_ Where the petitioners were appoinfed as Junior Management

Trainees and in pursuance thereof they joired the Bank’s service on
2nd January, 1978 and it was stipulated that they were o undergo Two
years training and would be on probation during that period and after
completion of their probationary period, they were confirmed in the
permanent establishment of the Bank in the officer grade with effect
from the date they had completed thejr probationary period, i.e., 2nd
Januarv. 1980 and it was stated that the petitioners would e paid the
scale of Rs. 700—1800 in the Junior Management Grade Scale-T
according to the terms of Allahabad Bank (Officers” Service Regula-

tions 1979; .

*Civil Wiil Jurisdiction Case no, 3604 of 1083, Tn ihe matfer of application
under Arlicles 226 and 227 of the Constitnfion of India.
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Held, that the petitioners must be deemed to be holding the posf
of officer in the Junjor Mapagement in the Grade Scale-l from the
date they were appointed, i.e., 2nd January, 1978 and not from 2Znd
January, 1980 in absence of any rule or regulation showing that an
officer would be deemed to have been appCinted on and from' the date
of completion of the probationary period and not earlier. The very
fact that the petitioners were confirmed in the . permanent establish-
ment of the DBank in the officer grade shows that they were in the
Officers’ Grade from the day of their appointment. The confirmation,
therefore, must relate back to 2pnd - January, 1978 when the petitioners
were appointed. It is well known that confumation is not appointment.
Any other interpretation in regard to their status prior to 2nd January,
1986, the date of completing their probationary period, would be
unfair. The petitioncrs were employees and were working as officers of
the Bank since 1978 and they would thus undoubtedly fall within the
ambit of the expression ‘Officer employee’ as contained in the Bank’s

Officer Emplovees (Conduct) Regulations, 1976 and ‘Officer’ as defined
in Allahabad Bank (Officers’) Service Regulations, 1979, In terms of
rule 7 of the 1979 Regulations -since the petitioners were engaged as

Grade-TII Officers, they must Dbe deemed fo have been fitted in the
Junior Management Grade Scale-T.

High Cour{ of Punjeb and Haryana eic. etc., v. The State of ~
Harvana and Ofhers{l)—referred to.

Held, further, that the impleading of the Bank is sufficient To
maintain the present application and the present application cannof be
refected for non-joinder of other officers of the Bank, who may be
affected Dby isstance of a Wwrit in favour of the petitioners.

General Manager South Central Railway, Secunderabad and
ancther v. A.V.R. Siddhanti and Others(2)—relicd on ‘ ‘

Application by the employees of Allahabad Bank.

' The facts of the case material to this veport are set out in the’
indzment of Uday Sinha, ]. :

. e——— e e ey o

(1y [1975) AIR. (8.C.) 618.
() (1974) ALR. (8.0.) 1755.
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Messrs K, D. Chayterji and 4. B, S. Sinha, for the petitioners.

: Messrs K. P. Verma (4. G.), N.K. P. Sinha and Ajay Kumar
Sinha, for the respondents.

Ubay SiNHA, J.—This is an applieation under Articles 226 and
227 of the Constitution for jssuance of a Writ or direction requiring
the respondent to treat the petitioners as having been appointed
Junjor Management Grade ScaleI on 2nd January, 1978,

2. The petitioners are employees of Allahabad Bank and are
posted within this State. They were appointed Jupjor Management
Trainees by Anpnexures-1 and 2 dated 7th December, 1977. In
pursuance thereof they joined the Bank service at Regjonal Office,
Patna on 2nd January, 1978. The leiters of appointment stipulated that
ths petitioners were to undergo tWo years training and would be on
probation during that period. On successful completion of trajning
‘they would be confirmed to the permanent establishment. Two Years
after their joining Allahabad Bank, Annexures 3 and 4 dated 28th
April, 1980 were issued. By these letters the petitioners were confirmed
in the pernianent establishment of the Bank in the officer grade with
effect from the date they had completed the training/probationary
period, ie., 2nd January, 1980. It was stated in the letters that the
petiticners would be paid the scale of Rs. 700—I1800 in the Junjor
Management Grade Scale-I. This was in accordance Wwith the terms
vt Allahabad Bank (Officers’) Service Regulations, 1979, 7The Rank
thus reckons their appointment as having been done in January,
1980.. The petitioners claim that thev were appOinted officers in
Tunior Management Grade Scale-I with the only seale of Rs. 700—
1800. The acceptance or Tejection of the petitiorers’ stand will make
a world of difference in thejr fortunes. At the time the petitioners
were appointed Junior Management Trainees. different regllations
were applicable and not the ope framed in 1979. Maiters came to &
head on 30th July, 1983 when the Bank issued a Circular (Annexure-
6) in regard to promotion of officers from Junjor Management Grade
Scale-T to Middle Management Grade Scale-IT. This Gircular lavs
down the eligibilitv norms for promotion. That Wag laid down as
follnws:

5. Eligibility Normg.—In order to appraise candidates three
times the pumber of vacancies, it has been decided to
lower the prescribed norm of seven yvears' length of
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service to consider Officerg promoted/appPointed in JMG
Scale-1 upto 3lst January, 1978, as provided in Rule 6.6
of the promotion Policy. The eXact nUmber of vacancies
will, however, be declared subsequently but before the
final announcement of the Merit List of the selected
Officers.”

In accordance with the above mnorms only such officers as had
been appointed in Junjor Management Grade (hereinafter referred
as ‘JMC’) Scale-I, who had been promoted upto 3lst January, 1978.
The petitioners were not permitted to take the qualifying examination
for promotion, as they were treated as having been appointed in
January, 1980. The petitioners could not Wwaijt any longer for the
Bank to take a decision'jn regard to their grievance. Herice the present
appiieation for (P treating the petitioners. as having been 2pPointed on
2ud  January, 1978, (if) correction of the date in column 7 in
Annexure-5 as 2nd January, 1978 in place of 2nd January, 1930 and
i) 10 permit the petitioners to take the qualilving examination for
promotion to Middle Managemet Grade ScaleIl.

§. The core point is Whether the Ppetitioners had been appointed
as officers on 2nd January, 1978 or 2nd January, 1980, '

4. In 1979 the Bank formuylated Allahabad Bank (Offcers’y
Service Regul tions. 1979, Since that lime the petitiorers are governed
by this Regulation. In order to appreciate the contention of the pariies,
some of the provisions in this Regulation mnusi be looked into Rule $
(N defines ‘Officer’ as follotrg:

“(j) ‘Officer’ means a person fitted into or promoted T or
appointed fo any of the grades specified in Regulation 4
and any other person, who iPmmedjately prior To the
appointed date, wag an officer of the Bank, and shall also
incliide any specialist or technical person as fited of
promoted or appointed and any other employee fo whom
any of these regulations has been miade applicable under
regulation 2;”
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“Appointed date’ in terms of rule 3 (@) means the lst of July,
1979 Rule 4(1) in Chapter-II of the Regulation sets out the vaTjoug
grades of officers with scales which are set out below:

E '

.”(a) Top Executive Grade Scale VII Rs. 3,000—125—38,500

Scale VI Rs. 2,750—125—3 250

(b) Senior Management Grade Scale V Rs. 2,500—180—2,700
Seale IV Rs. 2,000—100—2,400

_ (¢ Middle Management Grade Scale III Rs. 1,800—75-—2,250
Scale II Rs. 1,200—70—I,550—

75—2,000.

I Rs. 700—40—900—50—
1,J00—E B—1,200—
60—1,800.

Since there were officers in the Bank from before the appointed
_dato, namely, Ist.of July, 1979 it was essential to eqUate officers prior
io 1979 and fit them into grades nientioned in rule 4(1) of the Regula-
tion. The fitment was spelt out in rule 7, Chapter ITI in the following -
terms: '

7. “Subject to the provisions of regulation 6, the various posts
of officers in the Bank on the appointed date shall be
categorised as specified in the Table below: —

{(d} Junior Management Grade Scale

Table

Posts Grade in which placed.

Genera] Managers
Deputy General Managers
Assistant General Managerg
Regional Managers/ Chief
Managers/Funetional Heads
at Head/Cenfral Office
Area Managers/Grade I

Grade II

Grade 11

Top Executive Grade Scalp VII
Top Executive Grade Seale VI
Senjor Management Grade Scale V
Senjor Management Grade Scale
v

Middle Management Grade Scale
1L

Middle Managemient Grade Scale
I

Junior Management Grade Scale
1 ’
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Provided that any dificulties and anémalies arising out of the
above categorisation shall be referred to 5 Conimittee
consisting of the Managing Director and such other
persons as may be appointed by the Govermment for this
purpose for its decision.”

In terms of rule 15 an officer directly appointed to the Junior
“Manpagement grade has to be on probation for a period 0.[ two yesars,
.An employee of the Bank promoted as an officer in the Junior Mapage-
ment grade has, however, fo serve on probation for only one year.
Rule 16 provides for confirmation of officers. Rule 16 (1) lays down
that an officer shall be confirmed in the service of the Bank, if in the
‘opinion  of the competent authority, the officer has satisfactorily
completed the training in any instittition to Which the officer may have
been deputed for training, and the in-service training in the Bank. The
coniertions ru's is rule 18. Sub-rules | and 2 whihy are relevant—read
-as follows: —

“18 (1) Each year, the Bank shal] prepare a list of officers in
ils service showing their names -in the order of their
seniority on an all India basis and containing such other
particulars as the Bank may determine. A copy of such
list shall be kept at every branch or office of the Bank.

(2) Seniority of an officer in a grade or scale shalt be reckoned
with veference to the date of his appointment in that
grade or.scale. Where there aTe tWo or more. officers of
the same length of service.in that grade or scale, their
inter-senioritv shall be reckoned Wwith reference to thejr
senjority in the immediafely preceding grade or scale or
the previous cadre fo Which they belonged in the Bank’s
service. Where two or more officers have the samie length
of service in such preceding grade or scale or such
previous grade, their senjority shall be determined with
relerence to their seniority in the immediately preceding
grade or scalo or cadre, as the case miay be.”

5. As we are called upon to decide whether the petitioners had

been appointed officers of the Bank and whether they- had worked as
such for two years, it would be appropriafe to take note of the Tele-

- vant contenfs of their letters of appointment. In Annexures-1 and 2
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it was stated that we are pleased to offer you an appointment as e
Management Trainee on the following terms and conditions. The
relevant terms and conditions for the appointment mentioned in
Annexures-1 and 2 were as follows: —

“(1) You will be pajd a consolidated remuncration of Rs. 700.00
per month during the first year and Rs. 750.00 per month
during the second Year of your training.

{(2) You will be required to report at Rezional Office, Patna on
2nd January, 1978 for joining the Bank’s serVice on yolUr
being found fit for service in the Bank by the Bank’s
Doctor at your cost.

(3) During the period of YoUr training of twWo years (which may
be varied or altered at the direction of the Management)
you will be on probation and will be .required to prove
vour suitability for the Bank's Service. On successful
completion of your training, your -confirmation to the .
permanent establishment of the Bank will be considered.
on the basis of vour work, conduct and overall sujtability

~ for the position of an officer. .

S
~.

- Coe »

(5) Your service may be_terniinated during the period of your
. Training/Probation ¥ithout assigning any reason a‘nd_ on
payment of one month’s  salarv in liel of notice. Simi-
larly, you may leave the Bank's Service on giving one
montl’s notice in Writing or on payment of one month's

salary in lien of INotice.

(6) On confirmation in service—

(@ You will be placed in the Bank’s Officer Grade 111 on
a starting basic salary of Rs. 400 ner mensum in fue
scale of Rs. 375—25—500—30—560—35—770—40—
1,050 with Dearness Allowance and other allowances
as applicable to Officers of your Grade from time to

tirmie.
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{b) You will be eligible for membership of the Pank’s
Provident ‘Fund, the rate of Contribution being
8.1/3 per cent of the Basic Pay, along with & similar
contribution from the Bank, .

(¢) You \;-ill also be entitled to other perquisites as applica-
ble fo the Officers of the Grade, and to the terminal
benefits as per the Rates of the Bank.

(7 You will be governed by the general rlles of service, con-
duct for the officers, written and customary, in forece for
the time being, in addition to the following specific
service conditions.” : '

M:c first important thing to De taken note of is,” that during the
first year the petitioncrs were to receive Rs. 700 per month and
Rs. 750 per month during the second year, It is true that the letter
of appointment does not mention any scale of pay Whereas under the
1979 Regulations the scale of pay for Junior Management Grade wag
set out as Rs. 700_40_900_50_1,IOO—EB—1,200—6'0—1,8{}6.
Alihough  the petitioners were not  appointed tQ 2 scale
bui in terms of their original appointwent they became
losers under the 1979  Regulation. Under {ne new Regula-
tion whereas o Junjor Management Jrade  Officer gets
only Rs. 740 per month on the completion % one year, the petitioners
»were given Rs. 750 per month. The second pote worthy aspect js that
in terms of paragraph 2 the petiticners were reqUired to report at
Regional Office, Patna on 2nd: Yanuary, 1978 for joining ihe Bank’s
service. The petitioners did join on 2nd-]anuarv, 1978. 1In termis of
paragraph 2 it is absgiutely clear that the petitioners joined the
Bfll:lk? service on Zud January, 1978, Thejr appointrnent on the face
of it commepced, from 2nd January, 1978. Thejr engagement Was not
postp(m.e.d to o future date. The Bank did not state tﬁtbany place that
‘ th_c petiticners were being taken in only as Management Trainees
withotit any promise of appointment. It ig possible to conceive of a

situation where an employer may take any Mana [ aj

‘without any obligat_ioq on either side to emplzy or {o ggz%jilgplg‘;ml:lff
Z.But thls, is not .tha-t situation. The petitioners were out Tight obserbed
in Bank’s service sUbJec_t to their being fonnd physically fit. It is
not the Bank’s ease that the petitioners Were . not found fit. Tn fact
they were confirmed twWo vears later. . ,
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6. The third significant aspect is that the petitioners Wwere put
on probation during the period of training for two years. The petiti-
oners’ appointment was thus of a Junior Management Grade Officer
‘on probation. The provision for probationary period is implicit in most
appointments. That must be so in order to ascertain that the employer
has picked up the appropriate staff. The Bank, therefore, stipulated in
paragraph 3 of Annexure 1 that on successful completion of the
* training, the question® of confirmation of the petitioners to the perma-
neni establishment of the Bank would be considered on the basis of
work, conduct ete.- In terms of paragraph 3, the Bank issued
Anpexures 3 and 4 for the two petilioners confirming them in the
permanent establishiment of the Bank in the Officers grade, The first
paragraph of Annexure-3 is rather important which. is as follows: —

“Ag per Regional Office letter M.RO/Admp./515 of 28th
instant, we are pleased to inform you that you hauve been
confirmed in the permanent establishment of the Bank
in the Officer Grade with effect from the date you have
completed the trajning/probationary period ie. 2nd
Januery, 1980. You will be paid a starting basic salary
of Rs. 780 per mensem in the scale of Rs. 700—40—
3. -50—1100—EB—12)7--60--1800 in tha Junior

» Management Grade Scale] in terms of Allahabad Bank
(Officers’s) Service Regulations, 1979 with dearness
allowance. CCA and HRA as applicable.”

The confirmation of the petitioners meant descalation in their
emoluments. In terms of the scale of pav set out in 1979 Regulation
the petitioners were given the benefit of two Years service. They
were, therefore, paid starting basic salary of Rs. 780 per month in the
seale preseribed for Junior Management Grade Scale. The very fact
that the petitioners were confirmed in the permanent estabhshmen:c of the
Bank in the Officer grade shows that they Were in the Officers’ grade
from tlie day of their appointwient by Annexures 1 a-nd-. 2. There can
he no question of confirming_an employee who is not in emplovment.
Confirmation necessarily implies that 2 man is in employment from
before. The Confirmation of the petitioners Was in the Officers” Grade.
The confrmation, therefore, must relate back to 2nd Janusry, 1978
when the petitioners Were appointed by Anﬂ_eXUI‘CS 1and 2. AD}_’ Otggf
interpretation in regard to their status prior to 2nd Janvary, 1980
would be unfair, to say the least.
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7. Paragraph 7 of Annexure 1 is again rather significant. It
enjoined that the petitionets would be overned by the general rules.
of sevice, conduet for the officers. 1t the petitioners Were not officers.
of the Pank, the use of the word 'Officers’ in paragraph 7 would be
redundant. The fact that they were to be governed by service condi--
tions of officers implies (hat the petitioners also Were appointed as.
officers of the Bapnk. The petitioners Were extended the same privi-
leges iu regard lo leave and travel as were available to Grade IIT
ollicers of the Bank. ’

8. Learned Advocate General appearing on bebalf of the Bank
contended that the petitioners’ engagement in  January, 1978 was
anomalops in character. He submiitted (hat the leiter of appointment
(Annexure-1) cleatly stipulated that the petitioners would be placed
in Bank’s Officers Grade III on confirmation in service and, therefore,
the petitioners were not in Grade 111 of officers prior to 2nd January,
1480. He also submitted that the petitioners were not appointed to a
scale of pay and. therefore, they were not entitled to the benefif of
rufe 18. as seniority of an officer in 2 grade or scale will be reckoned
with reference to the date of his appointment in that grade or seale-I
regret 1 have some difficulty in zccepting the submiission advanced by
learned Advocate General. At the moment, I am not concerned abolt
the senjority of the petitioners. Their position in the seniority list is 2
different question. The only qUestion before us is from what date the
petitioners must be held to be employed in the officets Grade of the
Bank. It is not disputed that the lowest level of officers was Junior
Management Traince. The petitioners have averred that during the two
years probationary period, they were accorded the vights and obliga-
tions of officers of the Bank. Prior to 1976 all officet’s Were promoted
from clerks. In 1976 for the first time 25 per cent of the officers
grace III posts were filled up by direct recrujtment. ' The petitioners
}\-eremuvq of them. They thus came by competition. To fill the vacancy
in of c-eI.s cadre the hottom Wrung was that of Grade III officers. The
pn't‘itmnels‘ must be deqmed to have been -'IT)POinted to that Wrung. In
this eontext, the definition of ssion  “Officer employee” in
Oflicer Employees’ (Conduct) Remlations and Disel ’l' ¢ I)d )J:e 711
thf-gflatio“s is rather significant. This was isstted lszg:n‘;?nf? in I}Iﬁ;
1977 In terms Of'mle 2D “Officer employee” nicans as follows: —
@ 'O'gcef .Gmp]f)yee’ means a pel'son w

aaministrative or manageriaj post i

the expre

ho holds a supervisory,
n the bank or any other
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person who has been appointed and is functioning as an
officer of the bunk, by whatever desiynation called and
includes a person whose services are temporarily placed at
the disposal of the Central Government or a State Govern-
ment or any other Government undertaking or any other
public sector bank or the Reserve Bank of Indja or any
other organisation bhut shall not include casual, work
charged or contingent staff or the award staff ;"'

In termg of the ahove, the designation of the petitioners as Trainee in
Annexures-l and 2 was inconsequential, They had been apprinted as an
cfficer of the Bank and were functioning as such. Tn paragraphs 9 (o 1%
of the petition the petitioners have averred the nature and the
responsibilities shouldered by them and the way they were treated.
Their names were intluded in the Pay Sheet uncer officers category of
the Bank. They discharged the functions of officers of the Bank.
The assertion of the petitioners in this behalf Las not been challenged
or denied. They were given the starting salaries of officers in the grade
of Junior Manazement Grade-III which were later fitted in the 1979
Yerulations in the pav-scale of Rs. 700—1800. The very fact that the
petitioners were confirmed in the permanent estahlishment of the Bank
in the officers Grade shows that they were in the service of the Bank,
"from before the date of their confirmation. The fact that their confirma-
tion wag made effective from 2nd January 1980 was inconsequential.
That was only recognition of the fact that the petitivners had completed
their probationary/training period and were not such as to be thrown
-out. It is not the Bank’s cace that the petitioners +were appointed in
the cadre of assistants or clerks. The nay given to them was commensu-
rate with the pay of officers Grade-III. There is no other cadre in
between. I lLave, therefore, no hesitation, in holding that the petitioners
were appointed as officers of the Bank on 2nd January 1978. No rule
or regulation has been brought to our notice hy the respondent indica-
ting that an officer would be deemed to have been appointed on and
from the date of completion of the probationary period and not earlier.
Rule 15 of the 1979 Regulations which T have quoted earlier shows that
an officer directly appointed to the Junior Management grade shall be on
probation for a period of two vears, It is clear, therefore, that a person
appeinted to the Junior M=nagement grade shall be on probation—as the
petitioners  were appointed—they  must, therefore, be held to
be an officer. There is po stipulation in rule 15 that the officer ghall
be deemed tc hove been appointed on the day he successfully completes

14 ILR—9

/
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the probationary period. It js well Lnown that confirmation is not
appoiniment, In the High Court of Punjab and Haryana ete. etc. versus
T'le State of Haryang and others(l) in regard to appointment of Distriet
Judge. the Suv.eme Court observed ag jollows: —

“The confirmation of persons appointed to be or promoted to be
District Judge is clearly within the control of the High
Court, When persons are appointed to be District ~ Judge
or persons are promoted to be District Judes the act of
appointment as well as the act of promotion is complete
and nothing more remains to be done. Confirmation of an
officer on suecessful completion of hig périod of probation
is neither a [resh appoiniment nor completion of appoint-
ment."’ .

In absence of any legal provision, the coniention of the Bank that the
petitioners were not emplovees of the Bank or were not  officers of . the
Bank seews rather untenable. The petitioners had been appointed 10
the cadre af officers by direct appointment in terms of the policy of the
Bank and Government that 25 per cent of the Officers should be
dirvect recruits. The petitioners were appointed in terms of that scheme.
Armexures 8, 9, 10 and 11 to the petition are rather significant. Anne-
xure 8 shows that petitioner No. 1 was an officer of the Bank and was.
included in the list of officers in Basic Statistical Return No. IT from

June, 1978 to December, 1980 to Head Office. Annexure 9 shows that
petitioner No. 1, an officer of the Bank, wag dishursed salary ““from the

pay sheet of the Branch under column officer from Fehruarv 1078 to

December 1080". Annexure 10 shows that he was paid medical re-

imbursement during 1978 and 1979 as applicable to Grade-11T officers of

the Bank. Annexure 11 sbows that he as an  officer of fhe Bank was

paid bonus for the years 1978 and 1979. The same is the position in

regard to petitioner No, 2, These materials. show unmistakablv that the
" petitioners were employees and were working as officers of the Bank

since 1978 whatever may have been their designations. Thev would thus

undoubtedly fail within the ambit of the expression 'Officer cmplovee’

as cémtained'in the Bank’s Officer Bmployees’ (Conduct) Regulations’
1976. : T

7

- A (1975) AIR. (SO) 613,
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9. In view of my finding above that the petitioners were ‘Officer
employee’ on the Bank since 1978, it must he held that the  petitioners
Were officers of the Bank in terms of rule 20y of the 1979 Allahahad
Bank (Officers’) Service Regulations. Wherein it has heen Jaid down
that an officer means a person—besides other categories—who jmme-

diately prior o the appointed date, i.c. Ist July 1979 was an officer of
the Bank, - ;

10. In view of my conclusion that the petitioners mast bhe held to
be officers of the Bank in terms of 1979 Regulations and in view of
the fact that they were drawing salary of Rs. 730 per month, the peti-
tioners must be deemed to be in the Junjor Management Grade Scale-I
on 1st July 1979. In terms of rule 7 of the 1979 Regulations, since
the petifioners were engaged as Grade-IIT officers. they must he
deemed to have been fitted in the Junjor Managerment Grade ScaleI.

11. Learned Advecate General appearing for the Bank submitted
that in the garb of declaration in regard to the date of appointment
the petitioners were really trying to enlorce their senjority in terms of
rule 18 of the 1979 Regulations. His stand was that the senjority of an
officer in a grade or scale shall be reckoned with reference to the date
of his appointinent in that grade or scale. Learned Advocate General had
some difficulty in contending that the petitioners were not appointed to
a grade. He, therefore, subuwitted that it was not enough that an officer
must ‘e appointed to a grade, but must also have been appointed to
a sgeale. The word ‘or’ in rule 18(2) must be read as ‘and’. Thus
read in order to claim seniority, the petitioners having been confirmed
on 2nd January 1930 in the grade and scale of Manpagement of Junjor -
Management Grade Scale-I, they must reckon their senjority from
9nd Jannary 1980. The submission is entirely untenable. The submission
urged on behall of the Advocate General goes off at a tangent. Every
officer is entiti-d to have a definite «cict ahout his  date of appoint-
ment. His superioritv or seniority will follow accnrdingly. T have shown
earlier that the vetitioners were ‘Officer employee’ in terms of 1976
Regulations. They . must. therefore, be considered to be ‘officer
.employee’ in terms of 1976 Regulations and ‘officer’ of the Bank on
“the formulation of 1979 Regulations. ‘That teivg so, the pefitioners
must be deemed to be holding the post of officer in the Junior
Manazement in the Grade Scale-I from the date they were appointed

je. 21}d_Jan}Jar_§r 1978. .
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12. It was then submitted on behalf of the Bank that some of th,
olficers of the Bank Iike the petitioners had filed a Writ  application
before the Calcutta High Court claiming seniority over ollicers
promoted between 2nd January 1978 and 2nd January 1980 and,
therefore, we should stay our hands unti] the disposal of the matiers
before the Calcutta High Court. Learned Advocate General did not
contend and rightly that this Court had no jurisdiction to. decide the
matter raised in this application. The petitioners are posted in Bihar.
Their cause of action has arisen in Bihar. They are, therefore, entitled
to have their grievance remedied within the jurisdiction of this Court.
Whar the Calveita High Court will du is their business. [he praver
in this applicxon is different from what before the ("alcutta High
Court. The petition filed before the Calcutta High Court was not
produced before us. We, therefore, do not know how the praver is
framed in the Writ application filed before that Court. The matter falls
for consideration before us squarely and we see no reason why we
should stay our hands. If the matters falling for - consideration tefore
this Court and Calcutta High Court are identical, it will be for the
Galcutta High Court to give the respect that is due to this High Court.
We entertain no doubt in this regard. i
13. Learned Advocate General lastly submitted on behall of the
Bank that by getting their appointment dates ol appointment
mentioned in columa 7 of the gradation list altered from 2nd Januvary
1980 to 2nd January 1978, the petitioners were really trying to steel 2
march over all those placed above them in the seniority list. Peti-
tioner No. 1 is mentioned at serial No. 1620-and petitioner No. 2_at
serial No. 1615 in the seniority list. He submitted that if the date
mentioned in columin 7 as against the petitioners is corrected a8
2nd January 1978 they will be above roughly about 500 persons in the
senjority list- Thus in the garb of correction of date of appointment
the petitioners were really trying to establish that they were senior 10
several others shown above them in the seniority list. Tt was, therefore
incumbent upon the petitioners to have jmpleaded those above them if
the seniority list. In the absence of those persons, the petitioners capnot
be granted their prayer. Thus submitted earned Advorate General
The sutmission is rather unsound. The petitioners have not prayed £r
correction of the seniority list. Thev have prayed for correction of thelf
-';lvate of al}l)pointn}entaﬂczv zczlre entitled to assert and claim that fh"';
cre reallv appointed on 2nd January 1978 and not on 2nd-January .
1980. All those shown above them 11;{ the seniority t1i5t can have 10
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say in the matter. That is a matter between the Bank and the peti-
tioners. The petitioners are entitled to contend that they had Leen
appointed as officers on 2nd January 1978, worked as such, albeit in
a probationary capacity, completed the pro'ationary pericd in flying
culouts and, theiefire, they were really appointed on 2nd January,
1978. Tt is another matter that if their date of appoint.nent is reckoned
as 2nd January 1978 they would become entitled to ce-tain advantages.
The petitioners like several others came as direct recruits in pursuance
of the policy decision of Government of India in 1978. Their pro*a-
tionary ‘period showed that they were fit to be retained in service. The

- Bank, however, treated them as having heen appointed on the date of
confirmaiion. In the absence of any rule or stipulation that the date
of confirmation would be deemed to be the date of appointment, the
petitioners challenge the policy of the Bank to give the treatment that
is due to the petitioners. When the stand of the Bank on principle is
challenged other emplovees have no Jocus standi. May be, if the prayer
of the petitioners is allowed other promotees, who have been benefited
by the step-motherly treatmient given to the petitioners, may be adver-
selv affected. But for that reason it is idle to contend that the peti-
tioners' petition suffers from the vie of non-join”e: of necessary .
parties. In the General Manager, South Gentral Railway, Secunderabad
amd another versus A. V. R. Siddhanti  and others™) emplovees in
Railway service challenged their senioritv on the basis of certain policy
‘decisions of the Government. A contention similar t> th: one raised
hefore us was u~ged in that case also. The Suoreme Court took the
view that it was not necessarv to imnlead all psrrons likely to be
affected by the decision of the Court in the following words:

“As regards the second objection. it is to bz noted that the deci-
sions of the Railway Board impuned in the writ petition
contain administrative rules of general application, regu-
lating ahsorption in pe-maneut departments, fixation _of
seniority, pay etc. of the employees of the erstwhile
Grain-Shop departments. 'Phe Reespondents—netitioners
are impeachinz the validitv of those policy decisions on
the ground of their beina violative of A'ts 14 and-16. of
the Constitution. The proceedings are analoTous to those
in which the constitationality of a Statutorv rule re7u'a-
ting seniority of Government servant is a‘sailed. In suh

T 1) (10749) ALR [S.C 1755.
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proceedings the necessary parties to be impleaded are
those against whom the rélief is souzht, and in whose
absence no éffective decision can be rendered by the
Court. In the present case, the relief is claimel only
against the Raitway which has been impleaded throuzh
its representa ive. No list or order fixiny senjority o? the
petitioners vis-a-vis particular in-iividuals, pursuant to the
impugned decisions, is being challenged. The employees
who were likely to be affected as a result of the re-adjust-
ment of the petitioner’s seniority in accordance with the
principles laid down in the Board’s decision of Qcto-er

. 16, 1952, were, at the most. proper parties and not neces-
sary parties, and their non-joinder could not be fa‘al to
the writ petition.”

"On a parity of reasoning in the instant case, the impleading of the
Bank is sufficient to maintain the present application. The Supreme
Court have not deviated up till now from the law laid down i
ATR 1974 Supreme Court 1755 (Supra). T am. therefere, unable to hold
that the present applitation should be rejerted for non-joinder of other
officers of the Bank, who may be affected by issnance of & weit in
favour of the petitioners. ;

14. Having given my most anXijous consideration to the respec”
tive stand of thie pacties, T am of the view that the petitioners have 2
case to acitate and have legitimate grievance against the policy decision

of the Bank trecating them as having been appointed-on 2nd January
1980. '

_ 15. The application must, therefore, be allowed with costs. Let a
Writ issue treating the petitioniers as having been appointed in Junior
‘Managerment Grade Scale-l on 2nd January 1978. Column 7 in
Annexure 5 must be corrected dccordingly. The Competitive Promotion
Examination which was to be held on 28th August 1983 i< already
over. For future occasions, however, the pefitioners will not be denied
the ripht to Which thev are entitled consequérit upon the correction of
their date of appointment. Hearing fee Rs. 250 payable by the respon-
dent to cach of the petitioners.

Nazir Aumap, J.—T azree.

S. P I Application allowed.
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TAX CASE
Beja}e Uday Sinha and Nazir Ahmad, JJ.
1984,
October, 17.

COMMISSIONER OF INCOME TAX, BIHAR I, PATNA®
v.
MAHARAJA CHINTAMANI SARAN NATH SAHDEOC

Hindu Succession Act, 1956 (Central Act no. XXX of 19561 Sec-
tion 4 sub=section (1) clauses (a) and (b)—provisions of—status of
holder of impartible estate governed by customary law of lineal pri-
mogeniture whether changed after coming into force of Hindu Suc-
cession Act, 1956—whether to be assessed as individual of Hindu un-
divided family—Income-tax Act, 1961 (Central Act no. XLI}I of
1961)—section 27(ii)—applicability of.

Whers the assessee: the Mshara'a of Ratu. holder of an i par-
tible estate governed by the customary law of lineal primo~eniture
was ass:ssed as an individual; :

Held, that the impartitilitv of the estate cf the asses ee Cis p-
peared in September, 1956 a’ter the passint of the Hindu Suc-es-
gion Act, 1956 in view of section 4 sub-section {1) clauses {¢V and
(b) of the Act. Therea'ter. he became & part of Hindu undj idel
family. The status of the assessee had. therefore. to te ac’epted as
Hindy undivided family;

Held, turther that section 4 of the Hin"u Succession #c*, 1956,
docg away only with custom or wsa™e. Thus onlv fuch imparii*le
estates disappeared on the enactment of Hin?u Su-cession Act, 1956,
as were impartible by custom. There were several estates in 1961,

#Taxalion Cnse nos. 48 to 50 of 1976, Re:statement of case under rection
o56(17 of the TIncome-Tax Act, 1961, by the Tncome-tax Appellate Tribunal,
Patan Benehfi Fat in the motter of Agssesement of Tnesme.Tax on AMnharaja Cintg
moni Saran Ne k Sshdeo for the Assessment years 1067.68 to 1969-70.
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at the coming into forcz of Income Tax Act, 1961, which were
impartible by grant and some by covenaut. Section 27{(i) of
Income-tax Act, 1961 would be operative in reard to those esta'es
which were imparti®le by grant o: covenant. '

Sundari and Ors. v. Laxmi and Ors.(1) —relied on. C.I.T West
Bengal v. U.C. Mgiiaiab Maharaja of Burduan (2 and C.I.T. Vihar v.
Maharaja Chintamani Saran Nath Sahdeo®)—not followed.

~ Statemiznt o° case under section 255(1) o the In-ome-tax Art.

The facts of the case material to this report are set- out in
the judgment of Uday Sinha, J.

Mcssrs B. P. Rajgarhia (S. C. I. T. D) with §. K. Sharan
{J. C.t¢ S. C. 1. T. D), for the petitioner.

My. Rameshwar -Prasad, for the opposite pariy.

Upay Sinus, T.—This i a reference under section 256 (1) of the
Ineome-Tax Act, at the juctance of the Revenue. The question refer-
-ted for the opinion of this Court is as quoted below:

“Whether on the facts and in  the circ'mistances of this cage
the Tribunal were correct in law in determining the
status of the assessce as Hindu undivided family "

2 Tn this reference  Wwe are ‘concerned with asscssment years
1967-68 to 1969-70. The assescee  sUceeeded to the Gaddj of Lato
Mahaaia Pratap Udai Nath Sahdeo of Ratu Raj on 7th Mareh, 1950
on the Intter’s death. The late Maharaja being holder of an impartible
ostate and governed by the Taw of Jinea] primogeniture was assessel
as 2n individyal, The asseceee having . succeeded to the Gaddi With
all the jncidents thereto. like his predecessor, Was also assessed ag an
individual. In the aesessment years 1965-66 and 1966-G7 the assessee

(v f4nem ATR /9.0 (08,
Sy 180 1TR. 99a,
W 183 1R, 658,
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,_r'hllmerl the status as that of a Hndu undjvided family. The Income-
tax Officer rejected his cl2im. Tn the years under reference (1967-68
LQ 1969-70) also the assessee clajmed the same stalUs. The contention
ol the asscssee was that in coming into force of Hindu Succession Aot
in S.ep:cm?er, 1956 the impatibje estate governed by the lineal primo-
geniture disappeared. Thus all the incidents of a joint Hindu family
became operative. The income of {ho estate hecame the income of
tha  Hindu undivided family consisting of the asessee, his wife,
daughters, widow mother and widow grand-mother.

i 3. The Income-tax Officer rejected the elajm of the assessce. His~
view was that the assessee had sUcceeded to the estate in the year
19501 ag an indjvidua] and, therefore, he would be treated as such till
succession opened after his death.

4. The Apnellate Assictant Commissioner on aPpeal held that
with the passing of the Hindu Suceession Act the customary right of
impartibility and lineal primogeniture in the matter of sUccession
disappeared—excepting such estates as were saved by section 5 of tha
saitl Act. Other members of the joint familv aleo got a Tight in the *
property and its inconie. He. therefore, held that the propertv and
income of the Hindu undivided familv of the assessee did not belong
to him in his individual capacity after the passing of the Hindu Succes--
sion Act. The Appellate Assistant Commissioner also referred fo the
facl that in earlier vears also the status of the assesses had been
held to be that of Hindu undivided familv.

b, The Income-tax Appellate Tribunal on appeal by the Depart-
ment, in agreement with the Appeliate Assistant Commissioner held
that the status of the assessee Was to - be takea as that
of Hindu undivided, family. The  Revenue therealter
moved the ‘Tribunal for making a reference to this
Court. Thus arises the reference falling for consideration before
us. The quesiion referred to us for our opinion has been quoted

earlier.

6. Tt is not in confroversy that the assessee succceded to an
impartible estate—impartible by custom governe” bv law of lineal
primo3zeni'ure. The property was ancestral and there had been no

.
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partition. The matter in controversy has to be Qecided on the scope
and effect of section 4(1) of the Hindu Succession Act which reads

as follows:

“4 (1) Save as otherwise expressly provided in this Act-—

(@) ‘any text, rule or interpretation of Hindu Law_v or any
customn or usage as part of that law in force immedia-
tely before the commencement of this Act shall cease
to have effect with respect to any matter for which
provision js made in this Act;

(b) any other law in force immediately before the com-

mencement of this Act shall cease to apply to Hindu

in so far as it is inconsistent with anv of the provi-
sions contained in this Act.”

By the force of the above provision the custom of imparti“ility
and linedl primogeniture ceased to have effect. The shackles on the
Joint family thus fell apart. In Shilva Prasad Singh versus Rani Prayag
Kumari Devi and others(") it has been laid down as follows:

“Impartibility is essentially a ereafure of custom. In the case

of ordinary joint family properly, the members of the .

family have (1) the right of partition, (2) the right fo
* restrain alienations by the head of the familv excert for
neeeseity, (8) the right of maiatenanca. and (4) the right
of survivership. The first of thege rights cannot exist in
. the case of an impartible estate though ancestral, from
the verv nattre of the estatr, The second and the third
are jncompatible with the ciistom of impartibjlitv. To
this extent the general law of the Mitakshara has been
superseded by custom and the impartible estate, though
ancestrai, is clothed with the incidents of self-acauired
and separate property. Rut the risht of survivorship is
‘Dot inconsistent with the custom of impartibjlity. This
right ~therefore still remajns, and fo this extent the
estate still retains jts character of joint family property,

N

(1) (1992y ALR. (p.0) 216,
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and its devolution is governed by the general Mitakshara
law applicable to such properiy. Though the other rights
which a coparcener acquires by birth in joint family
property no longer cxist, the birth right of the senjor
member to take by survivorship still remains. Nor is this
right a mere - gUccession is simiar to that of a
reversioner succeeding on the death of a Hindu widow
to her husband’s estate. It is a rjght which is capabje of
being renounced and surrendered.” '

It is plain from the law laid down by Privy Council that the
joint family of a Mitakshara Hindu family persisted all along and

the estate retained its character of joint family property. Of cour-e. the
general law of the Mitakshara in regard to joint family prope fv was

superseded by the custom of impartibjlity and lineal primogeni-

ture. The incident of right ©Of survivorghipn wag, hoWeVer., never
superseded. The eclipse of the rights of the membhers of a joint familv in

reeard to (1) vight of partition, (2) right to restrain alienations bv the:
head of the family excent for necessitv. and (3) right of maintenance

fell apart conseanent uvon the enactment of section 4(1) of the Hindu

Suceession Acf. The rights of the members of the joint familv shined

forth in full fuefure. Thus, althongh the status of thr  acseecee Wag

that of an  ‘Indjvidnal’ f{rom 1950 till Sentember. 1956. afier that "
period he wag eutitled to the statpe of member of 2 Hindu undivided

family He is. therefore, entitled to be treated and asseseed as such,

7. Learned counsel for the Revenue submitted that in the

“sifuation like the present one, the Hindu Succeswcion Act did not come

into nlay, According to him, the questicn of effect of section 4 of the
said Act would arise when succession woul! onen concequent upon
the death of the assesses who had inherited an jmnartible estate.
TReliance was placed for fhis proposition in C. T. T. West Bengal
versne  U. C. Mahtab. Maharaia of Burdwan(ly where Sabysachi
Mukhatji. J. observed as follows:

“It is clear. in onr opinion. this Hindu Suvecession Act only
dealt with the position at the time of succession after
the coming into operation of the Hindu Succession Act,

(1 130 L1.R. 228.
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1056. It did not affect the position and character of the
HUT or of the ingredients of the impartible estate as
such of an jmpartiblc estate which is in existence from
bofore the coming into operation of the . Hindu Succes-
sion Act, 1956,

L3 - [ *

" As we have mentioned before, the Hindu Succession Act, 1956,
only regulated and abrogated those portions of the
Hindu law which related to succession after the coming
into operation of the Hindu Succession Act and did not
modify or amend the existence of joint. or composite
ownership of properties under the Hindu joint family
law.” . . . .

Reliance was placed by the Revenue also upon the observations
of N. P. Singh. | in C. I, T. Bihar versus Maharaja Chintamani
.Saran Nath Sqhdeo@l) where it was observed —“May be that, notwith-
standing the cnforcement of the said Act (Hindu Succession Act), the
assessee having been vested with the property of an impartible estate,
he con'd not be divested of it by passing of the said Act, the incidents
almaclhing to an impartible estate would continte to be enjoyed by
- him™. . : - : o

8. On the basis of the above twi cases, learned Standing Counsel
submitted that the holder of an impartible estate cannot be divested
of the estate of which he was possessed. According to him, section 4 of
the Hindu Suceession Act would remain inoperative and in abeyance
lill the death of the holder of the ‘impartible estate, ie. the
-ASSeBsee. .. - . -

~ .

. _9 I regret, I have considerable difficujiv jn- accepling the sub-
‘misrion urged on behalf of the Revenue. In Sundari and others versus
Lazmi and other(1y the Supreme Coint had the orcasion Fo consider
whether the provisions of section 4(1) read with section 7(2) of Hindu
‘Succession Act woulld remain in abeyance or not. Kajlasam, J. speaking

(1 133 17.R. £58.
) (1080) A.LR. (5.C.) 198.
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for the Court after setting out the salient features of Alivasanthana
Kavaru observed in paragraph 9 at page 20! as follows:

“Section 4 of the Act gives overriding application to the provi-
sions of the Act and lays down that in respect of any of
the matter dealt with in the-Act all existing laws whether
in the shape of enactinent or otherwise which are
inconsistent with the Act are repealed. Any other ]aw jn -~
force immediately hefore the commencement of this Act
ceases to apply to Hindus insofar as it js inconsistent -
with any of the provisions contained in the Act. [t is
therefore clear that the provisions of Aliyasanthana law
whether customary or statutory will cease to applv, in-
sofar as they are inconsistent with the provisions of the
Hindu Succession Act.”

The above must be held to be the law of the land. The decisionr
. of the Supreme Court was given on 28th August, 1979. On the other
hand, the decision _of the Calcutta High Court in West Bengal II
versus U. C. Mahatab, Maharaja of Burdwan(l) was given on 29th*
September, 1980. The Calcutta High Court decision, therefore, must
be held to be against the law lajd down by the Supreme Court in the
cage of Sundari and others (Supra). The view of the Calcutta High -
Cour{ that section 4 of the Hindu Succession Act did not affect the -
position and character of an impartible estate which had come into
eXistence before coming into operation of the Hindu Succession Act,
is rather untenable. The effectiveness of the Hindu Succession Act
canpot be postponed till the opening of succession on the date of holder’
of the impartible estate. The same must be held to be true in regard
to the Patna decision as well. In the face of the Supreme Court
decision, I am unable to subscribe to the view of N, P. Singh, J that
the assessee having been vested with the property of an inipartible
" estate he could not be divested of it by enactment of section 4 of the
Hindu Succession. Act. The qUestion is not one of divesting of the
esfate of the holder of the impartible estate. but the question is of the
effect of section 4 of the Hind® Succession Act. It is true that the
Hindu Succession Act deals with succession, but it is not only that, it

(1) 180 LT.R. 2.
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tavs down what the law is and what “are the rights of a Hindu' in
‘yegard to property of specified character. Their Lordships’ attention
was ot drawn to the case of the Supreme Court in Sundari and others
versus Larmi and others (Supra), Their Lordships' observation in
‘that regard may not have been if the Privy Council case of Siib Prasad
Singh (Supra) and Supreme Court case had been Dbrought to their
notice. Even before the Caleutta High Court, the Supreme Court case
had not been brought to their Lordships’ notice. T am unable to  hold
{hat the Coleutia and Patna High Courts’ decisions have lajd down
{he correct law in this regard,

10. The position thus is that the assessee was holding an impar-
tible estate with the incident of lincal primogeniture till September,
1956 by custom  not by grant. On the enactment of the Hindu
‘Succession Act in September, 1956 the restrains on the members of
the joint family disappeared. In terms of the law laid down by the
Privy Council in Shiba Prasad Singh's case (Supra), there were four
incidents of joiat [(amily property. Three of them had ‘become
~eclipsed or were dormant by custom. They fell apart on the enact-
ment of section 4 of the Hindu Succession Act. The shackles cannot
"persist till the death of the assessee. The Gujarat High Court had to
deal with a similar situation in Pratapsinhji N. Desai versus C.I. T.

. Gujarar-111(3) Mehta, J with whom Divan, C. J. concurred observed
- g [ollows: —. '

“The clear effect of section 4 is that if there is any provisjon
made in the Act in respect of any matter governed by
the custom or usage of Hindu law previously, then the
said provision would prevail and the previous Hindu
law to the extent it related to those matters would stand
nullified. The question, in the present reference, is
whether any provision has heen made in the Act with
reference.t_o the rule of inheritance by a siingle heijr. If
Any provision is made contrary to classical Hindu law
in that behalf in any of the scetions of the Hindu Succes-
sion Act, that provision would prevajl against the earlier

—_———

L T

(1) 18 IT.R. 77,
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Taw as ordained by custom, usage or interpretation of
Hindu law as in force immediately before the commen-
cement of the Aect.”

‘Tt was contended hefore their Lordships of the Gujarat High
Clourt as well that the provisjons of section 4 of the Hjndu Succession
Act would not come into operation unfil sUccession rc-Op«’:ned on the
~death of the holder of the impartible estate. Their Lordships in clear
terms rejected it in the following words :— .

“Section 4(1) (@) prescribes that save as othcrwise expressly
provided in the Hindu Succession Act, any text, rule or
interpretation of Hindu law or 2ny custom or usage as
part of that law in force immediately before the
commencement of the said Act ‘shall cease to have
effect with respect to any matter for which provision is
made in this Act’. On a plain reading of this sub-
section 1(a) we arc unable to agrre with the contention
urged on Dehalf of the Revenue that the eclassical Hindu
law as contained in the custom or usage would continue
to he in operation even thoutgh a contrary provision has
heen made in that behalf in the Hindu Succession Act,
till the succession opens after the said Act coming into
[orce.”

A similar view was taken by the Punjab High Court in Smt. Taro
versus Darshan Singh(1) and Hans Raj Basant Ram versus Dhanwai
Singh Balwant Singh(2). T am in complete and respectful agreement
with the views of their Lordships of the Punjab and Gujarat High
Courts. - ;

11. From what has been gtated above, I am clearly of the view
that the impartibility of the estafe of the assessee disappeared in
September, 1956. Thereafter, he became a part of Hindu undivided
family. The status of the assessee had, therefore, to be accepted as
Hindu undivided family. :

~

(1) (1960 AJR. (Punj) 145.
(9y 1060 ALR. (Pnui) 510,
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12, The assessment order shows that the assessee had
shown income from house property. In regard to this item, learned
counisel for the Revenue submitted that in terms of section 27 (i} of
the Tncome-tax Act the house property at least must be treated as
individual propetty of the assessce. His status in regard to that property
must bo deemed ag ‘individual’. It was submitted that section 27 of
the Income-tax Act lays down who shall be deemed to be the owner
of house property. Sub-clause (/i) thereof lays down that the holder
of impartible estate shall be deemed to be an individual owner of all
the properties comprised in the estate. It wag submitted that the
assessce having inherited the impartible estate of Raty Raj, he must be
deemed to be an individual owner of the properties in the estate
including house property. The submission, with respect to learned
counse] for the Department, is fallacious. Section 27 (ii) denls only with
property of the holder of an impartible estate. The assessee did inherit
an impartible estate and was assessed accordingly for some years, but
the impartible estate towards the end of 1956 evaporated under the
impact of the Hindu Succession Act. In the assessment years, therefore,
there was no impartible estate. The assessee was not the holder of an
impartible estate and, therefore, the properties returned can not be
treated as individual property of the assessee. In reply thereto, tearned
Standing Counscl submitted that if that be the view of the law, &s
1 have enuncjated, then section 27 (/) must be held 10 be dead letter.
Mr. Rajgarhia submitted that the Hindu Succession Act came into
being in 1956. The Income-tax Act, 1961 was enacted in 1961. The
law makers must be deemed to have knowledge of the effect of section
4 of 1lindu Succession Act. There could have been, therefore, no
sense in enacting section 27 (i). Thus submitted learned Standing
Counsel fer the Revenue, I regret, I am unable to  accede to
this submission. Section 27 (if) is not a dead letter. Section 4 of the
Hindu Succession Act does away only with custom or usage, Thus
only such impartible estates disappeared on the enactment of the Hindu
Succession Act as were impartible by custom. There were severa] estates
in the country in 1961 which were impartjble by grant and some by
covenant, The estates which were 1mpartible by grant or covenant
continued. Section 27 (i) would be operative in regard to those estates.
The assessee’s estate may have disappeared in Bihar, but in whole of’
the country there were several estates which  continued to be
impartibje. Section 27 (ii), therefore, was not a dead letter in 1961
when the Income-tax Act was enmacted. Those being my views in-
regard to scope of section 27, T am ubable to accept the submission
urged on behalf of the Revenue thuat the assessee must be treated 8s:

"
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individual owner of all the properties comprised in the estate and
returned by the assessce.

13. Another item of income of the assessee was his salary as
M. T.. ©. which has been shown jn Part [V of the return. The income
on this account certainly ean  mnot he treated  as  income of Hindu
undijvided family. That is the resuft of individnal act, or aequisition of
the the assessee. The income under that head is, however, a different
- question, IT the assessee has any other  income as  individual above
flooring for assessable income, the authorities may consider assessing him
as such But that is for them to consider and not for us.

14. For the reasons. stated above, T am of the view that the
‘T'ribunal was correct in law in determining the status of the assessee as
Hindu undivided family. The reference must, therefore, be answered in
the affirmative in favour of the assessee and  against the Department.
There shall be no order as to costs.

Nazir Ahmad, J.—1I agree.

R. D.

Question answered.

14 LL.R.—10
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APPELLATE CIVIL
Before S. S. Sandhawalia, C, J. and B”P. Jha, J.
1984,

December, 20.
| KUS GORAIN.*
v.
KHAKU GORAIN AND OTHERS.

Adverse possession—clalin of title by  adverse  possession—
sub-lessee or licensee, when can claim such title—party not clajming
hostile title but only illegal possession as sub-lessces—whether can claim
title by adverse possession.

Hejd, that neither a sub-lessee nor a licensee can claim title by
adverse possession merely hecanse that they are - in continvous
unauthorised possession for more than twelve years, unless and until thev
claim some overt acts on their part indicating assertion of hostile title;

Held, therefore, that in the present case the defendant first party
respondents only claimed that alter they were inducted as sub-lessees,
they were in illegn] possession for more than twelve years in view of
section 27 of Regulation 11} of 1872 and thev have not clajmed any
hOstile‘tit]e and as such they can 1ot claim  tjtle by . adverse
possession, .

Atyaw  Veerraju & others v, Pecherti
Gaya Pd. Dikshit v. Dr.  Nirmal

Appeal by the plaintift.

Venkanna & others—(1)
Cliander & another—(2)—referred.

-

#Appeal treme Appellate  Deeree mo, 514 of 1974, From a  decision of
Mr, Florian Paul, Second Additionul Distriet Judge of Santhal Parpanas at Dumka.
dated the #0th March 1974 affirming that of Mr. Hari Dulal Banerjee, 20d Addi-
ticnal §abordinate Judge, Deoghar al Camp Janiars dated the 28vd A,pril 1960.

(1) (10660 ATR, (S.C) 629,
{9) (1984) B.R.CNT. (3.C) 5.
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Messrs R. §. Chatteriee  and Naresh  Kumar Sinha, for the
appellants.

Messrs. 8. G. Ghose, N. K.  Agrawal and S. K. Samf,l for the
respondents. ,

'

B. P. JEA, J.—The plaintiffi-appellant preferred an appea] before
this Court against the judgment and decrec  passed by the Second
Additiona] District Judge, Dumka.

2. The plaintiff-appellant brought a sujt for a declaration of title
and recovery of possession in respect of the suit lands on the ground
that he is the adopted son of Buji Mandjain, the recorded tepant of
the Tands 1n suit -

8. The case of the plaintif was that on  3rd April, 1938,
Buji Mandlain adopted the plaintiff as her son  and she executed a
registored deed of adoption (Ext. 1. Buji ~ Mandlain died in Jeth,
1962, After her death, the plaintiff succeeded to the sujt properties
as her legal heir. According to the plaintil’s care. the defendants first
party are cultivating the lands'as sub-lessees. In 1369 B. 8., the
Plail;tiff asked the defendants first party lo give up possession of the
gujt lands; but, in spite of the plaintifl's direction, the defendants did
not give up possession. Hence, the present suit was fled.

4 The claim of the plaintilf was resisted by the defendants first
. o grounds, namely (1) that the plaintiff was not the adopted

-ty on W s . .
party Mandlain, and (2) that the defendants have acquired title

son of Buji
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by adverse posssssion. ‘The defence version is that Buji Mandlain jeased
out the suit lands in the year 1310 B. S. to defendant Nakul Gorain
on payment of a fixed rent of 22 maunds of rice per year,

5. On these facts, the trial court decreed the suit and directed the
defendants first party (o pay 22 maunds of rice per year (o the
plaintifl. On appenl, the lower appeliate court dismissed the suit. It
is agninst the lower appellate court's owder ~that the plaintifl-
appellant has preferred this appeal before this Court.

6. Both the courts have concurrently held that the plaintiff is the
adopted son of Buji Mandlain. Tt is a concurrent finding of fact and
as such, I am unable to interfere with such a finding of fact in this

- appeal. T also hohl that the plaintiff-appellant is the adopted son of Bujp
Mandlain for the simple reason that a registered deed of adoption (I&x. 1)
was executed by her in favour of the plaintif-appellant.

7. The only question for decision is: Whethey the respondents
first party (defendants Grst

party) have acquired title by adverse
possession or not? . .

e

8. The concurrent findings of hoth the courts are that the defendants
first party were inducted as sub-lessees in respect of the sujt lands. In
this connection, a reference wag

made to a decision  of the Supreme
Court in 4ryam  Veerrgju and

others v, Pechesti  Venkanna and
others(). In that decision, it has heen held that during the continuance
of the tenancy, the tenant ean not acquire by Pl’escrip‘tion a permaneiit
right of occupancy in derogation of the landlord’s titie hy meve agseriion

of such a right to the knowledge of the [andlord. The case of the

K]

(1) (1968) A.T.R. (S.C.} 629,
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d.cfendan!s-rcspnndenls Ie that since the sub-lease itself was illegal in
view of section 27 of Regulation 11T of 1872, ag such the defepdants

ﬁ;st] party were g]nimipg the suit Jand by adverse possession. - Tn view
OF the concurrent findings of fact. it is clear that: the defendants first

party Were eultivating  the Jands as  sub-essees. If it js so,- the

defendants first party were not claiming hostile (itle to the sujt Jand.
In view of the aforesaid decision of the Supreme Court, the tenants,

namely, “efendants first party can not acquire ' hy  preseription a
permanent right of oecupaney,

9. The delendants first party are claiming title by adverse possession
on the ground that the sub-lease itself was illegal in view of section 27 of
Regulation ITT of 1872. In this connection, learned counse] for the
appellant relied on a decision of the Supreme Court n Goya  Prasad
Diiishit v. Dr. Nirmal Chander and another(1). In that decision, it
has been held that in the case of a licensee, mere continnanee of
unauthorjced possession even for a period of more than twelve vears is
vot enough. In view of the fact that the sub-lcase was illegal, hence
the defendants first party could clajm themselves to be licensees. In
siew of the decision of the Supreme Court, a licenses can not claim tjtle
by adverse possession merely because he is in  unauthorised
possession for a perjod of more than twelve years. Apart from this
fact, there must he some overt act on the part of the licensee indicat-
ing assertion of hostile title by adverse possession. The defendants
first party have not claimed any hostile title. The defendants Brst
party only claimed that after they were inducted as sub-lessees, they
were in jllegal possession for more than twelve years.

10. On the basis of the aforesaid decision of the Supreme Court,
‘ sub-lessee nor a Jicensee can claim title by adverse

hold that neither a €
Lhold continuous unathorised

possession merely because that they are in

1) (1984 K.B.C.J. (8.C.) 5.
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passr-ssioﬁ for more than twelve years, unless and until they clninm some
overt acts on their part indicating assertion of hostile title. In any
view of the matter, the defendants first parly can not claim title by
adverse possossian for the reasons indicated nbove. I am, therefore, of
opinion that the plaimtifl is the adopted son of Buji Mandlain and he
is entitled to recovery of possession. '

1. M this eiremmstanes, a pertion of the judgment and decree of
the appellate conrt is zet aside to the extent whereby the defendants
first pariy’s elaim by adverse possession was allowed, The appeal is,
aceordingly. allowed, but without costs.

* 8. §. Bandhawalis. C. J.—T agres.

8. P.J © Appeal allowed.

BSP (1.L.R.) 14— Line.
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