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AnvER~n-: POSSB.SSION-claim of titl~ by adv~rsc {JO$St:$'-

. sion-s-ub-lessu or lic~nsu, when can claim such· 
titlt:--party not claiming hostile titl~ but o":lY 
illt:gal pos$ession as sub-lessees-wheth~r can clazm 
title by ·adverse possession; 

Held, that neither a sub-lessee nor a Iicensct:: 
can claim title by adversee possession merely· 
becanse that they are in continuous unauthorisedi 
po;>sesstou for more than twelve years, unless and: 
until they claim some over acts on their part 
indiuning assertion of hostile title; 

flt:ld, therefore, that in the present case the 
defendants first party respondents only qaimed 
that, after they were inducted as sub-lessees, they 
wcrC' in illegal possession for more than twelve 
years in view of section 27 of Regulation ·III of 
187:? :md they have not claimed any hostile title. 
and as such they cannot claim title by adverse: 
possession. 

Ku~ Gorain v. Khaku Gorai,n and Oth~rs 

P.\.GE.. 

(191:\5) I.L.R. 64, Pat. 230 

BIHAR HI<;H . SCHOOL (CONDITION OF SERVICE)• RULES. 
197':!.--/1"amed unde1· section 8( I) of Bihar High 
School (Control and Regulation of Administration} 
Act, l9GO (Bihar Act no. XIII of 1960}- providing
fat mmimum qualification of teache1·s-whether 
smvives the repeal by Bihar Secondary_ Edu-cation· 
Boat·J, Ordinance, 1974 (Bihar 01·dinance no. 112: 
of J 974) and Bihar Secondary Education Board Act. 
1976-Statutory p1"Dvision as minimum quaU'fica-
1 itm of teachers1 whether could be altered by: 



INDEX 

BIH.\R 1-Il .• H SCHOOL (CONDITION OF SERVICE) RULES, 

1 ~F'!.-Contd. 

r.xt~cut iv': acts of sta~e-issuance of imtr~ctions 
by (·x,:cutive authorities to re~ularise re~ruztment 
of unqualified teachers~legal~ty of-wrzt .ma.n?a
mus. 1uhether could be tssued to gran:t JUdtczal 
sanction tv different ci1·culars regularising ajJpoint
ment of unqualified teachers. 

A perusal of the provisions of Bihar Second
ary Education Board Ordinance, 1974 repealing 
ti-H: Bihat High Schools (Control and Regulation) 
Act, 1960 and its successive Ordinances as also . 
Bihar Secondary Education Board Act, 1976 will 
shc.M that in regard to such matters as appoint
mer.t including the service conditions of the 
teachers ol the non-Government High School 
wh1ch were not specifically provided under such 
provisions, rule making power was vested in the 
Board of Secondary Education and the State 
Government. It is well settled that a rule validly 
made, becomes a part of the parent Act, and 
survives the repeal of the Act under which it was 
fc.llncd, if it is not inconsistent with the provi
sions of the repealing Act and if such a rule can 
be framed under i~; 

' Hl'ld, that, Bihar High School (Condition of 
Service) Rules, 1872 which were framed under 

' st~ction 8(1) of Bihar High Schools (Control . and 
Regulation) Act of 1960 to the extent they provi
ded for the minimum qualific<~tion of the teachers 
evidently survives repeal by the Bihar Secondary 
Board Ordinance, 1974 and by Bihar Secondary 
Edn.cation Board Act, 1976, because no rules or 

iii 
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BIHAR Hrr.n ScHOOL (CONDilliON OF SERVICE) RULES, 

1972-Concld. 

statulorv provisions othenvise created, over exis
ted c.c:using or creating repugnancy of any kind. 
Such statutory provisions as to the minimum 
<tualific:ation of £he teachers could not be altered 
hy the executive act of the State. The Director 
of ~econdary Education-cum-Additional Secretary 
to the GoYernment in Education Department acted 
it1 g-ross violation of the statutory provisions as 
contained in Bihar High School (Condition of 
Service) Rules, 1972 by issuing instructions to 
n'gnlaiise recruitments of unqualified teachers; 

Jlt:ld, further, that no mandamus can issue to 
graut judicial sanction to such administrative 
drafts <l.s shown by respondents in the different 
ciiculars issued by them from time to time in 
1e~ularising appointments of unqualified teachers 
in the Schools of the State. 

Or;r Prakash Choubey v. The Director (Second
ary Education)-cum-Additional Secretary, Govem-

PAGE-

ment of Bihar and Anr. (1985) I.L.R. 64, PaJ_.. 141 

'BIHAR MON!.Y LENDER's AcT, 1974-[-section 12-
rrt·Plir.abili'ty of-petitioners in possession even 
afll:r completion of due date zn the mortgage 
deed- effect of-on completion of seven years, 
whet lu·r the mortgage stood redeemed_ 

From a·n Examination of the deed of mortgage 
it appears that the petitioners entered into posses
~ion of the lands in question and appropriated the 
produte "in lieu of the mortgage amounts" and 



IN DE}!: 

BeHAR MONEY LENDER' s ACT, 1974-Concld. 

even after Jeth 1385 fasli , the due date . in the 
mortg<lge. the petitioner's possession contmued as 
mortgagee. The promise to pay the debt is not an 
unconditional promise on the basis of which the 
petitioner could have sued for the mortgage 
money; 

IJdd, that section 12 of the Bihar Money 
Lender's Act, 1975 shall apply to all cases of 
mortgage& where ~he creditors are put in possession 
for appropriating the income of the property in 
lieu of th(.' debt; 

Held, further, that in the present case. on 
completion of period of seven years in l\hy, 1980, 

. 'the entire loan got automatically satisfied and the 
mongages stood redeemed. 

v· 

PAGE. 

· il.ajJildco Narain Singh v. Deputy Collector 121 
Lantl Refm·ms ancl Othe1·s (1984) I.L.R. 64, Pat. 

BtHAR .SECONDARY EDUCATION BOARD ACT, l9i6--Sce 
Biha1· High School (Condition of Service) Rules, 
l9i2. 

Cotm OF CRIMINAL PRocEDURE, 1 973-[ -I -sections . 
95(1) and 96(4)-scope · and applzcability . of
grounds of opinion of the Governmen_t in the 
,,o/ifu:ations, whethe1: necessary-notifications, 
whdhcr must bear a varbatim record of the 
frnJeitcd materials or give a detailed gist tlze?·eof
mens rea of both malicious and deliberate intent 
wN:hin tht! ambit of section 295-A of the Penal 



vi JND.EX 

J 
Coor; oF CRIMINAL PROCEDURE,- 1973-Contd. 

Code whether to be established as a condition 
for a~ting under section 95(1 )-jurisdiction of the 
Hi"it Court under section 96(4.)-Penal Code} 
18tfo (Act XLV of 1860) section 295·A. 

PI',. Curiam.-What section 95(1) of the 
Code of Criminal Procedure, 1973, commands is 
that the State Government has to arrive at an 
opinion that the publications come within the 
ntischicf of the ot[ences specified therein and as 
a r-rocedural safeguard it requires that the grounds 
of it~ opinion must be stated as well. The decla
ratiGn of forfeiture is consequently not required 
to he :m exhaustive or self-contained document 
iucorporating all the offending material as also 
eaC'h and eYery fact on which it is based. Any such 
detailed recitals or contents in a notification are 
ueith~r mandated by statute nor precedent: and 
would perhaps be incongruous in the nature of 
tl"le notification envisaged by the statute; . 

fJ rld.J therefore. that section 95( 1) of the 
Code of Criminal Procedure, 1973. does not 
oblige or mandate that the offending portion of 
the publications must be quoted varbatim in the 
declaration of forfeiture or that an exhaustive 
gist tbereof mus.t be incorporated therein. As to 
the uotifications in question, it is plain · therefrom 
that the opinion of the Government that both the 
publications contained materials which would be 
an oifence- under section 295-A of the Indian 
Penal Code is dear and categoric. Equally the 
grounds of its opinion are s·pelt therein as well. 



INI>EX 

·Com~ OF CRIMINAL PROCEDURE,_ 1973-Con~d. 

The grounds of opinion stated therein · show a 
clear application of mind by the Government 
pertaining to the objectionable matter, the nat_ure 
of the derogatory references, the result flowing 
t.herefroru with regard to the feelings of the 
muslim community and the fact that the same 
amount to an offence under section 295-A of the 
Pemi Code; 

Held, further, that all that section 95(1) of 
the Code of Criminal Procedure, 1973, requires is 
that the ingredients of the offence should "appear" 
to j..he Government as complied with and not that 
they should be ··proved" at the threshold or that 
the-Government should be inflexibly "satjsfied" 
about them. Therefore, the prima facie opinion 
of the Government that the offending publication 
woulrl come within the refevant section of the 
lndian Penal Code with its requirements of intent 
would be adequate hereto enable it to act under 
section 95(1) of the Code. Herein the general 
rule that a man is presumed to intend the natural 
consequences of his act would. be attracted and 
such ii1tention has to be gathered primarily from 
the l,lnguage and import of the offending publica
tion and not necessarily by extrinsic evidence; 

. Hf'ld, also, that the jurisdiction of the High 
Court under section 96(4) of the Code of Criminal 
Procedure, 1973; is not merely confined to judg
ing the opinion of the Government and whether it 
could be reasonably arrived at but is much wider 
in weighing for itself and aniving at its own 
conclusion (on the basis of the factual statement 
of the grounds) with regard to the offending 

_ 1~ ILR-2 
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INDEX 

'COD~ OF CRIMINAL PROCEDURE,_ 1973-Con~d. 

The grounds of opinion stated therein · show a. 
clear application of mind by the Government 
pertaining _to the objectionable matter, the nature 
of the derogatory references, the re!iult flowing 
t.herefrom with regard to the feelings of the 
muslim community and the fact that the same 
amount to an offence under section 295-A of the 
Pemd Code; 

Held, further, that all that section 95(1) of 
the Code of Criminal Procedure, 1973, requires is 
that the ingredients of the offence should "appear" 
to the Government as complied with and not that 
they should be ··proved" at the threshold or that 
the' Government sliould be inflexibly "satisfied" 
about them. Therefore, the prima facie opinion 
of the Government that the offending publication 
woulrl come within the relevant section of the 
lndian Penal Code with its requirements of intent 
would be adequate here'to enable it to act under 
section 95(1) of the Code. Herein the general 
rule that a man is presumed to intend the natural 
consequences of his act would be attracted and 
such ii1tention has to be gathered primarily from 
the lcmguage and import of the offending publica
tion and not necessarily by extrinsic evidence; 

. . Hdd, also, that the jurisdiction of the High 
Court under section 96(4) of the Code of Criminal 
Procedure, 197~ is not merely confined to judg
ing the opinion of the Government and whether it 
could be reasonably arrived at but is much wider 
in wci~hing for itself and arriving at its own 
condusion (on the basis of the factual statement 
of the grounds) with regard to the offending 
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viii JNDI.X 

CODE O.F CRIMINAL P:aOC!:DUR£, 1973-ConU. 

publication, and whether the same comes within 
the ambit. of punishability under the relevant 
section. Therefore, in the ultimo ratio it is the 
~atisfaction of the High Court alone whether the 
offending publication is one which comes within 
the ambit of the relevant punitive section of the 
Penal Code which would be conclusive. 

Applying the above and testing the two 
cases (Criminal Miscellaneous nos. 11851 and 
I 050~ of 1983) on their anvil; 

Pr:1 Curiam.-Held, in relation to the rele-
!. vant writing in the book entitled "Madhyakalin 

Arab" in Criminal Miscellaneous no. 10502 of 
198.:3. that, though marginally some shelter is 
sought to be taken under the opinion of foreign 
historians, the author herein in his own personal 
assessment has categorically projected the personal 
and private life of the Prophet in terms patently 
derogatory and denigatory and the offending 
passage~: would squarely come within the punitive 
ambit of section 295-A of the Indian Penal Code 
and consequently the Governmental action in the 
dcdaration of forfeiture was more than amply 
satisfieu. · . 

~ . -;_· Pe1· Majoi:-ity (S. Sanvar Ali J., Contra).
He/d., in relation to the relevant offending para
graph jn the book entitled "Vishwa Itihas" 
in Criminal Miscellaneous no. 11851 of 1983 that 
a reference to this paragraph. would indicat~ that 
~pparently this passage was sought to be vtew~d 
isolated!)' and as if completely torn from _lts 
context. 1~ is well settled 1hat the offendmg 
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CODE OF CRIMINAL PROCEDURE, 1973-Con~.d. 

publication is to be viewed as a whole and the 
intent of the author has to be gathered from a 
broader perspective and not merely from a 
few solitary lines or quotations. The solitary .five 
line paragraph in 'Vishwa Itihas' · in its true 
context cannot possibly be said to contain matter 
which would be punishable under the stringent 
requirements of section 295-A of the Penal Code. 
The order of forfeiture, therefore, cannot be 
sustained and was liable to be set aside. 

Nana Kishore S~ngh and another v. The 
Slate of Bihar and another (1985) I.L.R. 64, 

PACE. 

~~ 1~ 

[ -2-sect·ion 164 sub-section (1) and (2)-confessional 
· statement of the appellant recorded by the Magistrate

Magistrate not warning the appellant as envisaged under 
section 164 sub-section (2)-whether acceptable
Er•idence Act, 1872 (Central Act no I of 11872) section 
27-whether applicable. · 

Where the Magjstra.te. who recorded the confessional 
statement of the appellant did not give the warning as 
envisaged under section 164 sub.section (2) of the Code 
of Criminal Procedure, 1973 hereinafter called tbe Code; 

H eld, that it was incumbent upon the Magistrate, 
under section 164 (2) of the code that before recording 
the statement of the appellant, under section 164 (1) of 
the Code ought to have made known to her that the 
statement made by her ma.y be used against her in 
support of the guilt. In absence of sUcl1 warning, the 
confessional statement by the appellant canno{ be said to 
be clenn and readily acceptable. · 

Where the appella.nt has shown to the Police some 
place where trampling of grass and sugar ca.ne plant 
were found by the . Investigating Officer; 
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:CoDE OF CRIMINAL PROCEDURE 1973-concld. 

Held, that this is a type of statement by the accused 
to the police. Section 27 of the Evidence Act, I 872, is 
confined to the discovery of material thing and such 
discovery cannot be said to be within the knoWledge of 
the police but exposed from the information given by the 
accused. Trampling of plants as such a fact which can 
be said to be existing Within the knowledge of the police 
while making the inspection of the Place of occurance by 
way of objecti\'e findings. 

Suganti Kumari v. The State of Bihar (1985) I.L.R. 
64, Pat. 129 

CoNSTITUTION-Articles 27 and 41-Article 41--ambit of
legal right, absence of- High Court, whether could issue · 
m andate for creati11g wo.rk for whole yea-r where none 
e:1:ists-casuaL and seasonal temporary employee, 
whether cottld be saddled on the State as regular and 
permanent civil serva-11t-Article 27-ef]ect of . 

. • 
Article 41 of the Constitution, by itself cannot

passibly secure the right to work to the petitioner. 
Article 27 occuring in this chapter, states that the proVi
sions contained therein shall not be enforceable by a.ny 
Court. 

It is plain that in absence of any legal right High. 
. Court can not issue mandate for creating Work for the 
: ·whole year for the Writ petitioners where none exists 
, nor~ can it issue a writ creating money for _the respondent 

' · · Btat·e for payment' to the writ petitioner, if they are to be 
per:mnnently absorved. It is true that one expects the 
state to be niodel employer but tha.t can not be carried 
to the lenght of denUding it of the ordinary right of one 

· <Jf the biggest employers to temporarily employ Persons 
as and when the pressure and exigencies of the situation 
cem:ands; 



CoNSTJTIJnON-conc/d. 

Held, that a purely casual and seasonal temporary 
employee can not be saddled on the State as a. regtllar 
and permanent civil servant in the absenCe of any ma.nda" 
tory legal duty to o)d so. 

Shriniuas Sah & Others v. The State of Bihal and 
Others .0985), I.L.R. 64, Pat. 

EviDENCE Ac:r, 1872-section 27. See Code ·of Criminal 
Procedure, 1973 no. 2. 

HINDU SuccESSION ACT, 1956-[-Section 4 sub-section (I) 
clause (a.) and (b)-provisions of-status df holder of 
impartible utate governed by customary law of lineal 
Primogeniture whether changed after comirlg into force 
of Hindu Succession Act, 1956-whether 19 be assessed 
as individual of Hindu undivided family-Income-tax 
Act, 1961-section 27 (ii)-app/icabi/ity of. 

Where the assessee, the Maharaja. of Ratu, holder of 
an impartible estate governed by the customary Jaw of 
lineal primogeniture was assessed as an individual; 

Held, that the impartibility of the elrtate of ilie 
ll15SCssee disappeared in September, 1956 after ·the 
passing of the Hindu Succession Act , 1956 in VieW of 
section 4 sub-section (I) clauses (a) and (b) of the Acf. 
Thereafter, he became a part of Hindu undivided family . 
The status of the assessee bad, therefore, to be accepted 

·as Hindu undivided family; 

Held, further, iha.t section 4 OJ t11e Hindu Sttcces- · 
sion Act , 1956, does away only With custom or usage .. 
TI1us on]y such impartible estates disappeared on the 
enactment of Hindu Succession Act, 1956, as were 
impa.rtible ·by custom. There 'Y'ere several estates in· 
1961, at the comin~ into ·force of Income Tax Act, 1961, 
'Yhich were inipartibte by grant and some by covenant_ 
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Hn-:ou SuCCEssiON ACJJ, 1956-concld. 

Section 27 (ii) of Income-tax Act. 1961 would be opera
tive in regard to thOse estates which were impartih)e by 
grant or covenant. 

PAGJ:-

Commissioner of Income Tax, Bihar I, Pat11a v. 
/Maharaja Chintani Saran Na{h Sahdeo (1985). I.L. R. 
64·, Pat. 219 

INCOME 'l'Ax Acr, 1961-section 27 (if). See Hindu Succes-
sion Act, 1956. 

PENAL CoDE, 186D-[-Section 302 and 304 Part Il-crimi
nal prosecutior~r-intention-etement of-mental rondi
tion: of a criminal , whether relevant and imPo.rtant before 
and after commission of any crime:-section 302 and 304 
Part II -distinction between. 

I~tention is an e)ement which is perceivable by 
physical conduct of a. wrong doer, including, utterances, 
postures, gestures and the manner of assaUlt. The man
ner of a.ssault will include the intensity of assault and 
the type of weapon Used. A-lthough striker must know 
the result of the strike .. but simply that conduct cannot be 
conclUsive to reflect the intention of the striker. Human 
mind simplicitor is not an indicatiOn of intention as 
human mind is n:iost un-predictable, neither cert&in nor 
specific like the taws of Science Utterances either by the 
nssails,nt .or the abattor concentrating towards taking life 
runs pa.raUel to an element of intention. Posture &nd 
gesture is not less important. Immediately before the 
cornmission of an offence or at the time, either of the tWo 
or any one of them reflects abnormal mind (used in the 
sense tbat forgets legal obligation and regulation of 
conduct according to law). Hard and stiff conscience 
irresistable impulses and extremely cruel bands expos~ 
gesture and posture at the time of commissiOn of & 

crime. This phenomenon is distinguishable from normal 



PENAL CODE, 1860-concld. ~ 
,. . 

mind. The mental condition of & criminal is extemely 
relevant and important before and after the commission 
of any crime. Mental condition and psychology invari
ably is quite different than what has been at t~ time of 
commission of the offence. A wrong doer _at the time of 
commission of a serious offence having been committed 
in a most dreadful manner armed with deadliest weapon 
either alone or in company With several such others 
having a determind intention to commit such crime must 
exhibit that intention in the shape of utterances, postures 
and gestures; 

Held, therefor, that in the instant case as there was 
no utterances by either of the appellant, the strike on the 
head · being not repeated, subsequent assault not on the 
vital part of the body and the weapon Used being not 
very dangerous, the element of !ntention is Jacking. On 
the contrary, if there would have been any intention .to 
kill . there ought to ba.ve been such utterances and repeati
tion of the belows on the head thus implementing the 
intention into physical act. 

The sharp distinction between an offence under 
section 302 and 304 Part II of the Indian Penal Code is 
that dividing line which separates an intention not to 
kill than to take life; 

Held, further, that in the facts and circumstances 
of the present case and on the evidence, it can safely be 
concluded that Geeta Yada.v had no intention to kill 
although be might be hs.ving knowledge that the weapon 
used and the injuries inflicted might take life. Thus the 
offence having been committed by Geeta. Yada.v will be 
punishable under section 304 Part II and not under 
section 302 of the Indian Pena.l Code. 

Geeta Yadav and another v. The State of Bthar 
(1985) I.L.R. 64, Pat. 134 



J?I."DEX 

iF.RViCE--Petitioners appointed as junior Manage
mmt Trainees in Bank's service on proba~j-on and 
JOining on 2nd january 1978-confirmation from 
the dale they had completed the probationary, 
t1eriod i.e., 2nd january 1980-petitioners, whether 
appointed as officers on 2nd january 1978 or 
2nd january 1980-Bank, whether can reckon 
the afJpa'intment as having been, done on 2nd 
]anum·y 1980-petitioners, whether can bt held 
to be o(ficers of the Bank as envisaged in 1976 
and 197!-J Regulations-promotees advers:dy 
aflected not made pm·ties-writ petition, whe~hler 
sufferJ f?'om non-joinder of n!!cessary pa1·~ies and 
w!tt·the1· maintainable . 

. · Where the ,petitioners were appointed as 
Junior JVIanagement Trainees and m pursuance 

· thereof they joined the Bank's service on 2nd 
January 1978 and it was stipulated that they were 
to undergo two years training and would be on 
probation during that period and after completion 
of their probationary period, they were confirmed 
ir. the permanent establishment of the Bank in 
the officer grade with effect from the date they had 

. completed their probationary period i.e., 2nd 
J amwry 1980 and it was stated that the petitioners 
would be paid the scale of Rs. 700-1800 in the 
Junior l'vlanagement Grade Scale-! according to 
the terms of Allahabad Bank (Officers') Service 
Regulations 1979; 

Held, that the petitioners must be deemed 
to be holding the post of Officer in the Junior 
J'vlanagement in the Grade Scale-! from the da~-e 
they were appointed i.e., 2nd January 1978 and 
no~ from 2nd January 1980 in absence of any mle 
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SER VlCE-.: C oncld. 

or regulation showing that an officer would be 
deemed to have been appointed on and from the 
<lat.! of completion of the probationary period and 
not earlier. The very fact that the petitioners 
were confirmed in the permanen~ establishment 
:.>f ~e Bank in the officer gnde shows that they 
were in the Officers' Grade from the date of their 
appointment. The confirmation,- therefore, must 
relate back to 2nd January 1978 when the peti
tic•ners were appointed. It is well known that 
<;unfirrualion is not appointmen.v. Any o~her 
interpretation in regard to their status prior to 
2nd january 1980. the date of completing their 
probationary period, would be unfair. .The 
petitioners were employees and were working as 
.officers' of the Bank since 1978 and they would 
dnts undoubtedly fall within the ambit of the 
expression 'Officer employee as contained in the 
Bunk's Officer Employees (Conduct) Regulations 
197\i and 'Officer' as defined in Allahabad Bank 
(Officers'·~ Service Regulations, 1979. In terms of 
ntlc 7 of the 1979 Regulations since the peti
tioners were engaged as Grade-III Officers, they 
must be deemed tq have been fitted in the Junior 
:rvr an::tgcment Grade Scale· I; 

Ht"ld, further, that the impleading of the 
Bank is sufficient to maintain the present appli
cation <~nll the present application cannot be 
rejected for non-joinder of other officers of the 
Bank, who may be affected by issuance of a wri6 
in favour of the petitioners. 

Ashok Kumar Dutta and another v. Allahabad 
Bank (1985) .,I.L.R. 64, Pat. ··• 20~ 

H ILR-5 
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StJITS VALUATION AcT, I 887-[ -section l-ease heard 
by court tacking in pecltniary jurisdiction-no 
objection raised--party taking risk of obtaining 
successful result, whether can rise lack of pecuniary 
jurisdiction of the court after having lost. 

Once a. case is heard by a Court Jacking in 
peeuniary jurisdiction that by itself would not 
render the decree a nullity unless prejudice is 
cau~cd in the light of the suits valuation Act; 

Held, therefore, that in the instant case 
having failed to raise any objection to the District 
Judge hearing the appeal and having ventured to 
take the risk of obtaining a successful result, it is 
not open so the appellant now to raise .the lack 
of pewniary jurisdiction of the appellate court 
as a point of law without being able to show .that 
they suffered prejudice as required by section 11 
of the suits valuation Ac~. 

Smt. Baba Dai v. Muneshwar ]ha 8c Others. 

PAGE 

(1985), l.L.R. 64, Pat. . 15.& 
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CIVIL WRIT JURif.lDICnON 
f , ., ' r· i . 

Before Lalit Mo?an ~h:arma and A '!and PrtUad S~nha, ]/. 
'· 

1984, 

June, 6. 

RA!PILDEO NARAIN SINGH•. 

DBPUTY COLJ.;ECTOR L\.ND REFOR~fS AND _ OTHERS. 

Biha.r Money Lender's Act, 10i5 (Biha; Act XXII of I!J75) 
section 12-app/icability of~etitione-r in possessioil eoen after com
pletion of due date in the mortyage deed - effect of--en completion of 
seoen years, whether th·e mortgage stood redeemed. 

From an Examination of the deed of mortgage it appears that 
the petitioners entered into po~session of the lands in question and 
appropriated the procedure "in lieu of the mortgage amounts" and 
even after ]eth , 1385 fasli, the due date in the mortgage , ·the peti
tioners possession continued as mortgagee. The proroi~e to pay the 
debt is not an unconditional promise on the basis of \Vhich the peti-

. tioner could have sued for the mortgag_e money; · 

H eld, that section 12 of the Bihar Money Lender's Act , 1975 shall 
a-pply to all cases of mortgages where the creditors are. put in posses
sion for appropriating the income of the property in lieu _of the 
debt; , 

Held, further, tl1at in the present case, on completion of period of 
seven years in May, 1980, the entire loan got automatically satisfied 
and the mortgages stood redeeme<;l . 

Application. under Articles 226 and 227 of the Constitution. 

*Civil Wrii Jmi•diction Cnse no. 29(3 of 1988. In the matter of an application 
und:).r Articles 226 ~ 2~7 o! ~!I ~QT,~stih~oo of India. 
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The facts of the case material to this report are set out in the 
jndgmrnt of L. M. Sharma., J. 

Mfs. Shreenath Siugh and Kalika Nandan, for the petitioner. 

Mr. J. N .. Thakur.]. C. to G. P. ll, for the State. 

A-Ir. Hari Narayan Singh, for the respondent nos. 3 and 4. 

L:\LIT :i\'[ORAN S~TAR)lA, J .-The point involved in tl1is case relates 
to the interpretation of section 12 of the Bihar Money Lenders Act, 
10i4. The section deals with the automatic satisfaction of the dues 
in respect of a usufructuary mortagage after expiry of a period of seven 
years from the date of execution of ~he mortgage bond. 

2. Each of tl1e respondents 3 and 4 executed a mortgage deed in 
fa\'Onr of the petitioner on 29th 1\la.y, 1973 in respect of certain agri
cultnral lands. The respondents filed separate applications before the· 
respondent no. 2 (Collector within the Act) for evicting the petitioner 
from the lnnds. A single case registered as Redemption Suit no. 26 
.of 1982 was started on their basis. The petitioner objected, but the 
·tespondent no. 2 allowed the prayer of tbe respondents 3 and 4 by 
order in Annextlre 1 to the writ petition. The petitioner appealed 
ueforo the Lnnd Reforms Deputy Collector, respondent no. l , but 
Without waiting for its disposal, filed this writ application on 14th 
Jnl~' . 1983. The cnse was admitted on 19th July, 1983. Sub
sequently, the appeal before the respondent no. 1 ·was dismissed for 

: default in absence of the parties. The petitioner prnvs for quashing 
the entire redemption proceeding. · · 

. 3. In the original w1·it petition, severn.! grounds were mentioned 
in paragraph 2. which are .apparently not happily worded. The points 
llJ'ged at th~ t1~e of he~~Jllg of the case, do not appem· to have been 
taken thereJll. ~he P.e!JIJoner later filed an application for .amend
ment of the Wl'Jt petJtJon · and prayed for the grounds mentioned 
therein to be allowed to be taken. 

4. Mr. Shreenath Singh, n.ppearing in support of the writ petition 
pressed the following points :- , 

(I) .Section 12 i~ ·ultra v;i·os of !rtibl.e 14 o! the Constitution i 



:VOJ ·• J.xrv.J. PATNA SERIES. 

(ii) The section applies only in case of a wmfructuary mortgs,ge 
as defined by section 58 (dJ of the T r~nsfer of Property Act 
and not to any other mortgage merely by rea.~;on of 
the mortgagee being in possession of the mortgaged land 
and since the mortgages in the present case are anoma)ot;::: 
morigages as defined in section 58 (g) of the Transfer o! 
Property Act, the section has no application; and 

(iir} The application of the respondents !;'hould have been dismis
' ~cl iJl. view of the e:tCmption gr:mted unde:· section· 3 
by the. State Government under notification no. S. 0. 207, 
dated 13th February, 1981. 

5. The Act wa& passed in 1975 with the obj~t to consolidate and 
amend the law relating to regulation of money lending transactions 
and to grant relief to the debtors. ·The relevant portion 
of section 12 is in the following terms :-

"12. Usufructuary mortgages and their redemption-notwith
standing anything to the contrary contained in any Jaw 
or anything having the force of Jaw or in any agreement, 
the prin<;ipa.J amount and all dues in respect o[ a usufruc
tuary mortgage in relation to any agricultural )and, 
whether executed before or after the commencement . of 
this Act, shalL be deemed to lw:oe been fully satisfied and 
1·nortgagc shall be deemed to have been wholly redeemed 
on xpiry of a period of seven years from the date of the 
execution of the mortgage bond in respect of such land 
and the mortgagor ~hall be entitled to recover possession 
of the mortgaged land in the manner prescribed under 
the rules." (emphasis added). 

The St(lte Government has been empowered by section 3 to exempt 
any clnss of money lenders from the operation of the provisjons of the 
Act. Section 47 deals \Yith the rule makjng power of the State 
Government for carrying out the purpose of the Act. · 

On the question of vires of the section, l\fr. Singh. contended that 
the provision suffers from discrimination in the reverse by ignoring the 
length of different periods, for which ir?-dividual mQrtg~gees have in 
the past re_n;~ainec1 in possession of the mortgaged lands and the . va.ry-
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ing quality of the lands and t_hus t_reating all usu~ructu~ry mortg~ges 
slri.lilar)y. i'(l ' respect O,f the· qua~ltUm . Of' profits rea) IS~ by the creditOr. 
Tbe ' vn!idity of-the section " :a.s examined by five Judges of the Full 
Bench ·of this Court 'in ·Ma<ll!o S.ili.y1i vi. State of Bilrar(l) and it w~s 
held that the section was. mtre vires. I', therefore, do not consider ~t 
necessary to mention the argument a'ddres~d on b~~al~ of the peti
tioner in any · detail. The point having been authontattvely dectded 
by this Court ngninst the petitioner must be over-ruled. 

7. Mr. Singh next urged that in view of a prmoise by the respon
dents to pa)r' ofi the lonn, as includoo' iri the mortgage deeds, the 
transactions must lje interpreted · ns anomalous mortgages 
and not usufructuary mortgages as defind in the 
Transfer of Property Act. The expression 'usufructuary . mort-
gage' should he u.nderstood in the same sense , becaus'e it _has not 
been given a different meaning by' the Money Lende~s Act . On the 
interpretation of tbe mortgage deeds. reliance was pla'ced .on the deci
sion in kangay Guruk.ka.Z v. J(a.[~muilm' A :nna1J((2), ·'she.ikh Akbar Ali v. 
Sheikh· MafiJttddin(S) a~nd Rahimuddin Chottdhary v. Nayan Clzand 
Das(4.). ... ·· · · ' · · . 

. ~- There is no dispute in this case that the petitioner bas been] 
i~ posse~sion Qf the land since 1973 (there is a statement in the writ 
application about some Bataidar being in possession , but tl1is plea has 1 
not been relied upon on behalf .of the petitioner during the argument). ·1 

The point Pressed on beba.lf of · t.be petitioner is that since there is a 
statement in the mortagage deeds by the mortgagors · that the Joan 
wou,ld be paid off .. the transactions can~ot be .held. to be usufructuary 
mortgages. 

. 9. Mr. Shreenatb Sin~h laid great stress on the _following recitals 
111 the mor_tgagc deeds whwh (u·anslated hy the Translation Depart-
ment of this Court) read as follows ·:- · · 

(r} ''Hen~, I ..... . l~t out. in rehan the aforesaid !arid with pos" 
se~ton to thts cla1mant mentioned in column no. 2 ·of 
~h1s cl.~ for .. ~ consideration of Rs. 13,000 half of which 
18 RS. 6,500 JD 0>vemment coins for a. p~jod of' .five 

(1) (10.78) B.D.O.,. ~6 (F. -B.), 
(2) 27 Mad. 526 {F. B.). . 
:(a) '(1942) :A.LR. (C&I.) 56. 
·:CI) (1\!151!) AFR· '.(Assi.m) 1~, 
' ,. l ;- , . -.' )) . . ~ " ' .' -.. 
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years .beginning from the J_JJOnth of Jeth 1380 fasli to the 
· montli ' of Jeth 13&5 Iasli . and mortgage the 'same ... : . . " 
(e~phasis added). · · · 

(ii) "I sha}J pay the entire rehan money to the rehandar in one
. lump sum and . I ~hall enter into s<;er . {exclusive) posses-

sion o! the reh~n property. ' 1 
• ' · 

It has been urged .that in View of th_e promise to repay the mort
gage · ~oney and in view of the period of the mortga:res h&'- in:; 
been <;onfin~d to a term ·of five years, the transactions ·are not 
Stn<:tly .of usufructuary mortgage as defined in the · Transfer of 
~rciperty Act. · Be(ore proceeding further three other terms \rhicJi· . 
~!so appear relevant in this regard may be considered. The docu
ments stated tl1at the mortgagee should maintain his direct posses
sion .. of the' hmds and . not permit others to enter into po~session 
and appropriate the produce thereof in the following terms:-

(iii) "The rehandar should himself enter into po~sessio:1 and· 
occupation of the said rehan property, cuiti·:ate it or get 
it cultivated by others and approfJ;iate the entire Pro
duce of the niortga3'ed property after pa•ment o f rent 
as per laggit of the Zamindar ·in lieu of the rehan 
rnoney and he should not allow others to enter into 
possession thereof.'' 

(Emphasis added). 

Th.e statement quote::l in clause (itJ al:-o·--~ is i:Ylme·Jiately follo~red by 
the· sent~nce as 'quoted below:·_ . 

(iv) "In· case of non-payment or the rehan money, the8e vary 
writings of this deed shall remain in force e·-:ac!lv in 
the same way. Whenever after expiry of the due. date 
I shnll pay the rehan money, I shall do so at the end· 
of .the month of Jeth .or any year" . . . - .. ,. ' . 

~urther, · 

(v) "If due to action of me the executant or of my heirs and 
. on account of diluvion and alluvion b y the Gan:res tlie· 

aforesaid rehalidar . be .cJ.ispos'sessed from the reb an pro
perty, iri. i6~r ca~! ~.ehan<!-ar ~s and shaM be competent 
'to realise the entire ·"consideration' inoney .. ....... • - .. 
. , ,.r '{ : • , ' w : ; \! · -~ ; • , ; . • , . o , , _,. , • • • • ;. 
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10. On an examination of the documents in their entirety, it 
appears that the petitioner entered into possession of the lan-:ls in 
que~<tion and appropriated the produce "in lieu of the mort~age 
amounts" and e\'en alter J eth 1385 fasli (equivalent to May·J une, 

· 1978 A.D.) the petitioner's possession continued as m~rtgagee. The 
promi~e to pay the debt. which has been emphas1~ed by ~lr: 
Singh is not an unconditional promise on the basis of w~1c~ 

. the petitioner could have sued for the mortgage moneys. TJus IS 

clear from the statement quoted in clause (iul abo,·e. The state
ment reg-arding payment is mentioned in the sense in which eYer_y 
debtor including an usufructuary mortgager is liable to discha~i:'e h1s 

. ·debt. In case of non-payment. the usufructuary nature of. the 
transactions were to continue. I. therefore. do not agree With the 
petitioner's contenticn that anom'alous mortgages were created in the 

··.present case. 

II. Assuming in favour of the petitioner that in view of the 
statement in relation to payment of debt made by mornarrors. 
1he resultant transactions were not usul'mctuan· mor.tva~res within -· 

. the meaning of the Transfer of Property Act.~ still it fs not pos
l'ible to exclude the application of Section 12 to tliem. Tne 
Monev Lender!> Act does not state that a 'usufru(fuary mortgage' 

· shall be _gi,·en the same meaning as in tlie Transfer of Prop~'rty 
Act nor does it define the expression in anv other manner. The 
meaning of the word 'usufruct' from which the expression 'usur ruc
tuarv mortgage' has been derived is stated in the Random House 

·Dictionary thus : The right of enjoyin{{ all the advantage deriable 
from the use of something which l:elongs · to another. as far as 
i~ compatible with the substance of the thing not beina destroyed 
or in jured. The Shorter Oxford English Dictionary also 

0 
has gi•. en 

~ similar meaning. .The question ari~es as to in which sense 
the 1\Tou~y Lenders Act has used the expression in section 12. B y 
enactin~ the section, the leQis]ature has assumed that a creditor in 
possession of a mortgaged property repays himself the loan alan"' 
wit!~ interest calculated on a reasonable rate by re:naining in r.o; 
sesston _for s~ven Years. and it is therdore unjust and inequitable 
to depr~~-e t~e deb!o: the . posses~ion of . the mortga-::ed property . 
after th1s penod. 1 hts aspect applies with same force to a case of 
usufructuary rnortl!ave strictly construed in accordance with the Tran~
fer of Property Act and another mortgage where the creditor is ·in 

• 
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possession of the mortgaged property-A racital stating the liatility 
of the debtor for payment of the loan 'to the creditor does not 
put the ·creditor under any disadvantage and does not sug~est any 
ground for differentiating the case from a usufructuary mort~age 
within the strict terms of the Transfer of Property A! t. The 
object of the Section covers the two classes of ca~ es in the ~arr:e 
manner and if the Section is interpreted, as sug:restecl on hehalf 
of the petitioner, it may be rendered ultra vires on the g ound of 
illegal discrimination. It is well established that in su · h a ca~e, 
the Statute must be interpreted, if that is permissible by its Jan-

. guage, in a manner which will uphold its validity. I, therer ore, 
hold that the Section 12 shall apply to all rases o' rrort~a~e~ 
where the creditors are put in possession for approprialing the 
income of the property in lieu of the debt. 

12. Tlie last point pressed on behalf of the pe i.ioner is based 
on the notification dated 13th February 1981 exemoting under sec
tion· 3 of tile Act such small laud holder mortli' a"'ees frorn th·e 
operation of section 12 who hold land not more than a parti-ular 
area. The petitioner claimed to . l:e co'·ered hy the notifiration. 1t 
was contended that since the applications in the present case were 
filed by the respondents in 1982, that is, after roming inoperation 
of the notification. the applications were not maintainat:le. In the 
impugned order, th·e Circle Officer wron<?ly assumed that the li'lli:a
tiori of the area applied to the mortcraqor af'ld not to the mod
gagee and on that basis rejected the plea. The ar;:-ument ha.S, 
therefore, to be considered on merits. 

13. The procedure for resumption of mortgaged prcpertY is c"ealt 
with in rules 9 and 10 of the Monev Lenders Rules. 1977 \\"hic:li 

. l' ecame effective on 6th September 1977. The sul:·rule 0) o~ Rule> 
9 and 10, which are relevant in this reQ'ard, are as follows:-

"9. Procedure in case of resumption of mortgazed property by 
a mortga<;or from the mortgagee ur.der section 12 of 
the Act. · (I) On the expiry of the period of mortgage as 

mentioned in section 12 of the Act, the mort[ a ':"or shall 
send a noti~e in Form M.L. 4 by registered post witli 
ad:.nowledgment due requiring the mort~agee to deii,·er 

. . )oss!!ssioo of the mortgaged p:·operty wi:hin thirty d~~)l 
!rom the· date pf notice.'· 
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"W· fil~."93 .of appli~a~ion ~Y m.o~~~?r to ~j~ct .9I~ x.nortg~:~~e 

. . jfi cas~ of'the Jalt~r S faih,Ire tq put ~e mo,rtg~Or ,'In 
possession-:-(tr -y; O:n the e*piiy .qf ,the pe_n9d .of no.ttce 
in ·Form M.L. '4, the . .inortgagee 'fail~ or reius~s to c,e_hver 
posseSsion of tQe . morts-aged pro'perty . ~0 . the mort_5a.gor ,. 
the mo_rtgagqr _shall fi~e an · a~pli.ca~i~~ in Fot"'l;l M.L. 5 
to the Collector within· w.hose Juns9.1ctlo~ th~ mort~aged 
property 'or any part ther~of ~8 situa~~9. t.? -~~ .. ect the mort
gagee fro~ the mo.rtsaged l'roperty . . 

. . . ... , . . . ! , , •. ... •. 

Mr. Singh contend.e~ that the rjg\tt of. the n1ortgagor is depen
dant on sendii1g a · ~<?rrnal notice 'under 'Rule 9 and · since this · was 
not done before the notifica,!ion .under section 3 dated 13th Feo
ruary 1981, the pethiorie'r bec~me entitied to · th.e b,enefit of ;~:lie 
exemption. The applicationS un:ler section 12 filed in 1982 must, 
therefore, be disrt:~issed. I .9.o not lind any merit in this argument. 
']:he claim of a mortgagee gets determined by · virtue 'of section 12 
of the Act. Without the aid ·of . the . rules .or notice referred to 
therein, tJte right of the mor,t'!a<ee is collipletely e~tinln.iishecl by 
reason of the words in . th,e section <iu.ote4 " in paragraph 5 a':o'-'e 
and underlined by me. The Rules 9 _and I 0 merely deal with 
the . procedure for enforcing the right. The . · proceeding . · is 
sim_i.Jar to an execution proceedings. ~n the . ·present case, 
on completion of a period of 7 years in · ¥ay 19.80, the entire 
loans got automatically satis!Jed a.nd · the ·lfiCrtgages 1itood redeemed. 
The posse~~ion o.f the p,et~tio~er, therefore,· was not in pursuance of 
any lawful claim. Of course, he was not lial::Ie to eviction l~e~ore 
the ~ervire of a format notice in accordance with · tlle Rules. · 'Bu'f 
that does not clofhe him - with' any ri~11t: - The notification under 
section 3 issued in 1981 was not and . could not be · retro~pective in 
operation. It did not, therefore." unsettle tlie settled position in regard 
to the right~ a~d lia·~.il.iiie~ of th~ petitioner and Hie' responden't. 
It foitows that the p~h!LOJ?-~rc~no~ ge.~ at_ly b.enent ou_t of t_he same. 

I f. For the. rea,9ort,c; m:enlloned ~boye, the writ ·anplication fails 
and is dismissed; ?ut, _in ti)e ~).r~ms;tances of :the case ·~-vithout co~t. 

AnaAd ;Prasad Sin'fj;1 , :J,~I !1-gree. . .. , . . . - . ..... . 

'lt,l5. 
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Bt!fm·e Anand P-rasad Sinha and Ram Naresh Thakt.tr, ]f. 

1984 

August, 7. 

SUGANTI K UMARI• 

v. 

THE STATE OF BIHAR 

Cod,; of C1·irninal p,·oced.ure, 1973 (Central Act no. II of 
197-1) .Sf'cl'<'·vn 164 sub-sections (1) und (2-)-confessional .state
ment of the appellant recorded by the Magistrate-Magistrate 
not mrrning the appellant as envisaged uader section 164 sub
sec,: L n (2)-whethe,· acceptable-Evidence Act, 1872 (Central 
'Act nv. I of 1872) section 27-whether applicable. 

.. Where the Magistrate who recorded the confessional state

.ment < :f: the . appellan~ did not give the warning as envisaged 
miller sect.kn 164 sub-section (2) of t.he Code of Criminal 
procedure, 1973, hereinafter c:1l1ed the Code; 

Held, . thati't was incumbe'nt' up Oil .the . Magistrate under 
section 16+(2) of the Code t.ha't before recording the statement 
of the <•ppellant, under section 164(1) of the Code ought to 
have mack known to her that the statement made by her may 
be used :1gainst her in support of the guilt. In absence of such 
warni.n~;.: the confe.ssiona~ statement by the appellant cannot be 
~aid to be clean and readily acceptable. 

~;:;;~iu~l App~al !n?.-: 20.8 Qf ·I~7li. Frbai li.'- deiiislo;,: ~f · Sh~i !.kh&uri Anj~ni 
Knmnr Smha., ·l~F .-\ddtllonal Ses~•ons .Judge, West Cha:mparan, Beftiah, dafed 
81-h August, 19'if'l. 
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·- ~'here the appellant has shown to the Polic~ &orne place 
whrrc t,rarnpling of grass and ·sugarcane plant weLe found by the 
J nvntiga ti ng Officer; 

J-Jdd, that this is a type of statement by>h~ accused to 
I I. s- t'o 2~, of the Evidence Act 18 t2 , IS confined to t le po ICC:'. ('C 1 n ' . b 

the di::;coverY of material thing and such d:scovery cannot . e 
said t;1> Le whhin the knmvledge of the police ~ut exposed hoJ_ll 
the infom1ation given by the accused .. ~ramp~ng_ of plan~s IS 
such <l fact \\ hich can be said to be eXIstmg w1thm the know
ledge of the police while making the i~spection of the place of 
occurrence by way of objective findings. 

Appeal b}' the accused. 

The hcts of this case material to this report are. set out 
1n the- .ind[rment of Anand Prasad. 

Mr. Mnngal Prasad Mishra, for the appellant. 

JH r. I' mod- Chandra, for the State. 

;\i\'A;o.;n PRASAD SINHA, J .-The appellant has been found 
guilty fl:r the offence punishable under section 302 read with 
section 34 of the Indian Pemd Code and has been sentenced to 
undergo rigorous imprisonment for life. One Bahan Chaudhary 
had also betn put on trial along with the appellant for the 
same oflence. and in the same case, but he has been acquitted. 

2. '(he prosecution case, briefly stated, is ~hat Deopati 
Kumari, ciau~hter of info~·mant Paras Chaudhary (P. W. 1) had 
~one to Ba!na1 for scrapptng ?'rass. The appellant was also ~hen 
1~ the Baluar and was scrappmg grass. When Deopati Kumari 
d1cl not retm:n even by 7 P. 111., ~h~ informant became anxious 
and he qu.estiOned .the appellant Wi th regard to the whereabouts 
of Deop~tt K uman. The ·app~llant pleaded complete ignorance . 
. On .3rd September, 1976 the mformant had gone to . . village 
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Barba, Dlmmnagar and Pipra, probauly, in search of his daughter 
but sh~ couJd not be traced. On -H.h September, 1976 one 
Bansi Nania had disclosed that some foul smell was coming 
from :! cant• field and when the informant with Jagarna~h 
Chaudhary (P. W. 6) Lutaban Nania and Kishori went there, 
the dead body of Deopati had been recovered. Necessary infor
mation had been given to the concerned police-station on 5th 
September, 1976. The Sub-Inspector of Police arrived in the 
villa~c anll took up the investigation. 

3. Some notable development in the case took place. Accor
ding to tht prosecution, Bahan Chaudhary had confessed before 
Debi Raut, Ghanshyam Pandey and Baldeo Raut accepting his. 
guilt that he along with the appellant had killed Deopati 
Kumari Furt.her it appears that on pointing out of the appell-· 
ant, a sickle had been found from the Blzansa1· of her house. 

4. The confessional statement of Bahan Chaudhary and the 
appe-llant had been recorded by Shri Binodanand Mishra 
( p . \\'; 17). 

£'• Le;n ned Counsel for the appellant has mainly confined 
his m gument on the appreciation of evidence. 

6 . There is no eye witness of the occurrence. Further it 
would appear that absolutely no such connecting link is existj ng 
indicating close association of the appellant with the deceased 
whatsoever. The complicity of Bahan Chaudhary as claimed by: 
the p:ws<:cution is not based upon cogent or reliable ma.terial.. 
The only factor which has been picked up for establishing the 
chargi! against the appellant being the confessional statement 
(Ext. 3/1), is too feable to establish the charge. The Magistrate 
wh? h~s recorded t~e s~atement had not giv~n the warning 
wh1ch I:> a legal obhgatwn based upon the -pnnciples of justice 
equity and good conscience. In the instan~ case, it was incum
bent upo~ the Magistrate that before recording the statemenfl 
of the appellant, the Magistrate ought to have made known to 



' • 1 ... 

,132 . TH:I. INDIAN r:.AW UPb"RTS,_ [VOL, LXl.V. 
. . 

.her tha~ the statement marle .by hcr .may he u~e~ agains~ her itt 

.support of the guilt. In absence of sue~ warnmg,· . th~ alleged 
confessional statement by the appellant cannot be smd to be 
clean ~md readily acceptable. In addition. there is another factor 
worth (omoideration and that is that the appellant had been 
produced by the police before the Magistrate and after her s~te
ment he~cl been recorded she had been · handed over to the pohce. 
This is tht': evidence of the Magistrate. That· being so, under 
this situation the appelhmt had not been free from police 
influeuce anrl it is necessary that the appellant ought to have 
been sep;uatetl from the influence of the police for s.uch p~riod 
which mav be termed reasonable to get free from such mfiu
ence. In the insta!1t case, it appears that the appellan·t .was not 
wlwlJy free £10m the influence of the police and that will make 
her statl·me!1~ infum. It is beC<~use when aP. accused_ ap·parentlv . 
is under the influence of the police and there being no r.Iate
rial or (·vidence to indicate before making confessional state
ment, to any Magistrate that precaution had been taken to 
break the link such confessiofml statement suffered from such 
infirmity reudering it suspicions and thus unacceptable. 

'i . It appears that ~he apl)elhu1t had taken~ the police and 
had shown some place · \\•here trampling of grass and sugarcane 
plant could be found by the Investigating Officer but this 
cannot b~ E'aid to be either discovery _or.recovery. This is a type ~ 
of sL1terncnt by the accused tO the police. Section 2.7 of the 
fxi.:~C!.cc A:t is confined to . the ~lis~overy ?,f . . maternal thing 
and sth .. h . ?Jscovet-y cannot be sa1d t? be w1th'm the knowledge 
of the P'2l!(e bu~ exposed fro~ the mformation giv'en by the 
accused. I r.tmphng of plants IS such a: fact which can be c;aid 
to i··~ exi::;tiJ~b w:ith~n the knowkclge of . the , police ,while 
ma_lwt~ the u!spect10~ of - ~he_ p_Iace of o_ccurrence by , ,\,ay of 
objec~~ve - ~111d111gs. : ~he _ p~tntmg " ~':it . of))l~~e .. \vit~put .any 
~ate~ ta~ <.tu:covt!ry. but ,stmply ,find~ng ,oftrampl1ng of. the plant, 
IS a. ~ac~:.-J?1~.Xt7G ~~·tth ; the State~ent 0~ th~. accu:sed: ~ha~ qeing 
SO ~~. :~lJ~~p~ed . .,t>oye, that Wlll not· he a' pa'rt· of evidence 
aga~nst ~he appellant; 
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f.:. Tl;e claim of the proscattion that a sic1Je had been 
reco•:crdl from the Bhansar of the house of the ;..ppellant 
cannot ue: said to be a conclusive element or piece of evid(;uce 
hecausc it appears th:1t in her sLatement under section 313 ol. 
the Code of Criminal Procedure she had stated that, as a matter 
of fact, she had been coerced and forced by the police to make 
such stat('ment.s . Hm\'ever, imlependerti in itself, the finding of 
the sickle in absence of connecting chains and Jinks cannot be 
said to be sufficient to fasten the guilt upon the appellant 
condu::;iwly at al l. 

~1. In dlC result, there i . .; no legal evidence in support of 
the char3'c <.gdinst the appellant nnd tlms the appeal is allov:ed, 
the ji.tdgmcnt. and order of conviction and sentence passed 
ag,1imt the appellant by the trial court is hereby set a~ide and 
the :ijlpdbnt is acquitted of the cl1:1rge. She shall be discharged 
from the i1.1bility of bail bond forthwith. 

R ·\\I J\'!\RESH THAKUR, J.-1 agree. 

R. 0. 

Appeal allowed. 

H JLR-4 
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APPELLATE CRIMINAL 

Before Anand Prasad Sinha ancl Ram Nares/z Thakur, 1]. 

1984 

•n A u.gust, 13 

GEETA YADAV AND ANOTHER.* 

THE STATE OF BIHAR 

Penal Code, lSGO (Act .XLV of. 18GO), sections 302 and 304 
Part I !-criminal pmsecution-hltent_ion~elernent of-menta{. 
coMlitivr., of a criminal, whether relevant and imjJm·tan.t before 
and aftqr comm·ission of any crime-sections 302 and 304 Part~ 
l f.-distmction between. A 

Intention is an element which is perceivable by physict 't. 
conduct of a wrong doer, including, utterances, postures, gestt, ·· 
res and t.he manner of assault. The manner of assault will 
include the intensity of assault and the type · of weapon used. 
Although striket· must know the result of the strike but simply 
that r.onrluct cannot be conclusive to reflect the intention oE 
the :.triker. Human mind simpli.citor is not an indication ·of 
intention · as human mind is most unpredictable, neither 
certain nor specific like the laws of Science. Utterances either by 
the as~ailant or the abattor concentrating towards taking life 
runs parallel to an element of intention. Posture and gesture 
is 11ot less ·important. Immediately before the commission of· 
an on·cnce or at the time, either of the two or any one of• 
them rPAects abnormal mind (used in the sense that foriTets 

. - 0 

•'I.'Criminl Arrenl no. 201 of Hl78 !rom a decision of Shri Rndhey Shnynm Pmsnd, 

Ses,;it.n5 J udg-3, Samnils~ipn r, dat~d the 20th Jono lOIS. 
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lc--gal obligation and regulation of conduct according to law). 
1-larcl and stiff conscience, ,jrresistahle impulses and extremelY. 
crud h:1nds expose gesture and posture at the time of commis
sion of a crime. This phenomenon is distinguishable from nor
mal mind. The mental condition of a criminal is. extremely
relevant and important before and after the commission of any 
<.:1 imc. !\{ental condition and psychology invariably is quite 
different than what has been at the time of commission of the 

;r, oflenee. A wrong doer at the time of commission of a serious 
ofl"encc having been committed in a most. dreadful' manner 
armed with deadliest weapon either alone or in company with 
sewral such others having a determined intention to commit
such crime must. exhibit that ,intention in the shape of utteran
ces, posture and gestures; 

l-Tt'ld, therefore, that in the instant case as there was no 
ul.tcranres by either of the appellant, the strike on the hea'.L 
bcin~ not rcspeated, subsequent assault not on the vital part oE · 
the body and the weapon used being not very" dangerous, the 
element of. intention is lacking. On the contrary, if there 
,·.-oulcl have been any intention to kill there ought to have been: 
such utterances and repetition of the blo·ws on the head thu> 
implcmt.:nting the intention into physi.cal act. 

The sharp distinction befween an offence. under sections 
30~~ and 304 Part II of the Indian Penal Code is that dividin!; 
line \rh.ich separates an intention not to kill than to take lif:?; 

!-IF/d, further, that in the facts and circumstances of the 
pn~~cnt case and on the evidence, .it ca.n safely be c-oncludert 
tha~ (;eet a. Yadav had no intention to kill although she might 
be having knowledge that the weapon used and .the injuries 
inAictecl might take 1ife. Thus the offence having been com
mittet\ by Geeta. Yadav will be punishable under section 3(H: 
Par~ II and not under section 302 of the Indian Penal Code. 

Appeal by the accused persons. 
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The facts of the case maieria.l to this report are set out 1n 
the judgment of Anand Prasad Sinha, J. 

j\J fs. Rajeshwar Daya.l and Raheshrvar Dayal, for the 
appellant. 

Mr . Vi11od Chandra, for the State. 

i\NA:-;n PRASAD S1i'<HA, J.-Appellant no. 1 Geeta Yad;\\r 
has been found guilty for the offence pnnishable under section 
30~ of the Indian PenaJ Code and has been sentenced to undergo 
imprisonment for life. Appellant no. 2 Baleshwar Yadav has 
been found guilty for the offence punishable under section 30~ 
read with section 109 of the Indian Penal Code and has heen 
!il·.utrnccd to und0rgo rig01;ous .imprisonment for life . 

2. The prosecution case, briefly stated, is that on 18th ' 
1\Jarch. 1975 at about 8.00 A.ll! . it was discovered that Sita Yaclav 

. 'P.\V. i had raised alatm that Khesari crops was ·being uprooted 
\ly the appellant Baleshwar Yaclav. On hearing this, Rama\i7tar 
\ nda v (P. vV. 8) and his son Sita Ram who is the deceased arri · 
\·eel at the place of occurrence and the deceased tried to restrain 
the <~ppcllants from uprooting the Khesari a-ops by catch1ng
J;old of the Khcsari. Appellant Baleshwar Yaclav had called 
appeJ]ant Geeta Yadav and thereafter Geeta Yadav had assaui
ted Sita Ram wit.h a Banda on his head, upon which Sita Ram 
Yadav fell down. Thereafter he gave 2-3 Banda blows on the 
leg and back of Sita Ram Yadav. He died .thereafter. 

3. Necessary informa.tion was given .to Hassanpur police 
~tation at 3.30 1'. M. and the Fardbeyan (Ext. 6) of Ram Awtar 
(P. \V. S) was recorded. 

· 4. It. appear;; that Ram Gulam had two sons Ram Awtar 
(P :w. 8) a~d Gceta Yadav (appellant). Ram Awtar Yadav had 
two som Sttaram (deceased) and one another. Appellant· Balesb
wa.r Yadav ·is the son of Geeta Yadav. 
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!>. ~r. Rajeshwar Dayal, learned counsel appearing on 
hh;df of the appellants has submitted that the appellants hatl . 
no intention to kill and the assault was without any such inten
tion. That being so, in the facts and circumstances of ..th~ 
cas,', appellant Geeta Yadav cannot be said to be guilty undct· 
section 302 of the Indian Penal Code, but utmost for tl:e 
offence under section 304 Part II of the Indian Penal Code. 
Appellant Baleshwa.r Yaclav had not committed any offence 
whatsoever at all. 

6. Before taking up the discussions of the evidence on the 
points raised, it will be necessary to indica.te the injuries fouwl 
by Doctor Nashib Lal .Jha (P.v\T. 7). The antemortem injuric:3 
found on the body of Sitaram Yadav (deceased) are as follows:~ 

·' 
I . Lacaration I" x f' x scalp deep in jhe middle of the 

vault. 

1 J. Transverse fracture involvin~ left parietal and left 
· temporal bones in it.s middle. 

1 II. There is clotted blood in the left temporal ancle. 

JV. Rupture of left middle meninjial artery in the · 
cranial cavity resulting with huge accumulation 
of clotted blood in the e:xtra dural space awl 
pressing on the brain. The brain ·is pusheu 
towards right side. 

V. Crazings on elbows and knees. 

VI. Penetrating wound t" x ~" :< bone deep on the 
· left leg. 

From the Doctor's e~,iclence, it appears that injury. no. VI. 
had bet'"n cat~sed by _pomted glass. That injury has been saicJ. 
to bl) penetratmg. InJury nos, I to IV are as a result of in jm y 
n0'. I. The .injuries on the leg and ~high ·are no stated to b<! 
such which were responsible for the death. · 
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7. The evidence indicates that only one in jury had been 
given ()n the head. Although there is an allegation that Geeta, . 
Yadav had repeated the blows, but it appears that the injuries 
were on the leg and thigh. Although injury no. VI has been 
caus0d by pointed glass, but there is no evidenc~ ~hat any such: 
'''enpon had been used by the appellants. The InJu~y. m: the 

. head had nnt been repeated. The subsequent InJunes, a.5 
claimed by the prosecution, were no.t on the vital parts of _the 
body. 

8. Therefore, from the evidence it appears t-hat appellant 
Bnleshwar Yadav had simply called Geeta Yadav. He did not 
utter any word indicating that Geeta should come with· any 
partieular type of weapon. Further Baleshwar had not spoken , 
a single word 1\ndicating that he had asked Geeta Yadav to 
as~;a ult. Baleshwar Yadav did not show any physical act ' ~ even 
immediately before or during the assault indicating that either 
he himself or he had asked Geeta to indulge into such overt aet 
or condud which may bring him under the purview of pena~ 
com:eqnences. Even after the assault on the head, Ba.leshwar 
had not asked Geeta Yadav to inAict more injury or repeat the 
iniur] on the head and even the injuries ,jnAicted on the non
vital part. of the body was not at the instance of BaJeslnr:tL' 
;vadav. The means of assault was not sharp cutting· or sharp 
p9interl weapon like Bhala, Gm·ansa, Dagger and the like, gene
Ially used for kil11ng. Injury no. VI is neither consistent wilh 
the manner of assai1lt nor weapon used by Geeta Yadav. 
Geeta had not uttered such word which might have reflected 
his mind that he had inten.tion to kill. . 

9. Tnfcntion is an elem~nt ·wl~ich is perceivable by physical" 
conduct of a wrong doer, mcludmg, utterances, postures, ge~
tun·~ and the manner of assaplt. The manner of assault will 
!nclude the . intensity of assault and the type of weapot~ used . 

. Although stnker must know tl~e result of the strike but simply 
that r·onduct cannot be conclus·tve to reflect the intention of 
the slri ker. Human mind simpliciter is not an indication of 
illtention as human mind ,is mos.t un-predictable, neither cer-
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tain nor specific like the laws of Science. Utterances either hv 
the assailant or the abettor concentrating tmvards taking r~·..: 
ntns parallel to an element of intention. Posture and gesture 
is not less important. Immediately before the commission o.l
an ofl'ence or at the time, either of .the two or any one of them 
rcfl~cts. abnormal mind_ (used in the sense that forgets le3a] 
obl1gatwn and regu]alton of conduct according to law). Hare! 
and sLifi conscience, irresistable impulses and extremely cruel 
hands expqse gesture and posture at the time of commis~ion of 
a crime. This phenomenon is distingui~hable from norm::! 
mind. 

10. The mental condition of a criminal is cxtremc1v rek 
YUill ;~nd important before and after the commission of <JD'i 

('rim~. Mental condition and psychology invariably is quite 
c:ifferent than what has been at the time of commission of the 
ofFence. A wrong doer at the time of commission of a sc-riot~S 
offence l1aving heen committe~! in a most dreadful m::tnncr 
armed "·ith deadliest weapon either alone or in company wi th 
several such others having a determined intent-ion .to commit 
such crime must exhibit that intention ,in the shape of u t tera n · 

- ce~, postures and gestures . 
11 . In the instant case the element of intention is lackin~. 

No utterances by either of the appellant, the str·ike on the 
head being not repeated, subsequent assault not on the vital 
part. of the body and the " ·eapon used being not. very dan~erom 
arl! relevant facts to indicate that there was no intention 
to take life. On the contrary, if there would have been anv 
intention to kill there onght to have been such utterances an(J 
1·ep1?tition of the blows on the head thus implementing the 
intention into -physical act. . 

12. The sharp distinction between an offence under section 
302 of the Indian Penal Code and 304 Part II of the Indian 
Pen:1~. Code is that dividing line which separates an ,intention 
not to kill than that to take life. On due· consideration, J 
],ave no hesit:ation in saying that in the facts and circumstances 
of th~ ca~e and on the evidence, it can safely be concluded t.hat 
Geeta Yadav had no intention to kill although he might be 
having knowledge _that t.he 'veapon used and the injuries inflic· 
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ted mi~ht take life. Thus the offence having been committed 
by Gceta Yadav will be punishable under section 30·1 Part H 
and not under section 302 . of the Indian Penal Code. 

I;;, Appellant Baleshwar Yadav had not participated in the 
as~ault.. llalcshwar had not cori1e along with Geeta. out o£ the 
hour;c which would have indicated a common mind. He had 
not cv<>n asked Geeta to assault. There is nothing to suggest 
that he had abetted the olience. There is no utterance and 
physical posture and gesture to su~gest that he had in~encletl 
that the deceased be killed by Geela Yadav. Under the cir
cumstances, he cannot he said to be guilty of the charge at.tri· 
butecl against him.· 

14. ·with regard to the sentence, it appears that a sudden 
quarrel had taken place arising out of a land dispute ancl 
that too in. between the close relations. The ·weapon usee\ was . 
r!Pither sharp cutting. nor poiuted one of very clangerou3 
natun.~. The occurrence took place in the year 1975 and thus 
appellant Gita Yadav had to undergo rigorous ·of criminal pro· 
secution for about nine years as the appeal is being disposed of 
today. He h:~s already remained in jail for about six years 
and 4 months. Under all these circumstances, in my opinion, 
the ends of justice wii! be sufficiently met if he is sentenced to 
the pc:riod of imprisonment already . undergone by him. 
Accordingly, ·he is sentenced .to the period of .imprisonment. 
ah cad:; nndeqwne by him under section 304 Part II of the 
Indian Penal Code. He shall · be released from the jail cus
tody forthwith, if not required iu any other case. 

1!1. In the result, the appeal of Baleslr\var Yadav i.~ 
allowed nncl th~ judgment and order of conviction and sentence 
pas~cd ag~inst him by the t.ria.I comt is hereby set aside and 
h<:~._ls aCC]Ultted. ~e will be discharged from the Liability of 
ball b01~cl f_orthwrt:h. The appeal of appellant Geeta. Yaclav is 
hereby drsmJssed with the modific.ation in the order of convic
tion and sentenced as indicated above. 

I agree. 
RAM NARESH THAKUR, J.-I agree. 

l\1. · K. C. AjJpeal allowed in fJnrt, 
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CIVIL \VRIT JCRr:>DICTION 

B.efore S. Sarwar. Ali and Prabha ShCinker. Mishra, ]]. 

Hl3J. 

August, 21. 

OI\f PRAK.-\SH CHOUBEY.• 

THE DlRECTOR (SECOND.\RY EDUCAT!ON)-CU\1-ADD[
'IlONAL SECRETARY, GOVEllN:\·IENT OF lHI-IAR AND 

ANOTHER. 

Bilzar High School (Condition of Service) Rules, 1972-framed 
WHir-r sation 8(1) of Bihar High School (Control a11d Regulation ofi. 
r1 dministration) Act, 1960 (!Jihor Act no. X Ill gf 1960)-providiua 
for minimum qualifi~al.ion of teachers-whether survives the repeal by 
Bihar Secondary Education Board Or.diuance, 1974 (Bihar 0 rdiuance. 
110. 112 of 1974) and Bihar Scco1zdary Education Board Act, l 9i6 
(Biha.r Act 11o. XXV of 1976)-Sta.tutory wovision as to mfuimum 
qualification of teachers. whettzer could be altered by e.acutive acts of 
~l ute--issuance of instructions by e.recutivc au.tlwritics to r:eg;ularise 
recmitme11t of u11qunli{i.ed teach ers-legality of-writ of mmz dauzus, · 
lt>hether co11ld /Je issned to fJI'ont iudicial sanction to di[Jerent circulars 
Jl'gil f(l.i'ising appointlllellt of '!'nqua/i[tcd teachers • 

... 

A persual of the provisions of Bihar Secondarv EdUcation Board 
Ordinance, 1974 repealing the Bihar High Schools (Control and 
.Re~u1ation) Act, 1960 and its successive Ordinanct's as also Bihar 
Secondary Educalion Board Act, 1976 will show that in regard to such 
matters as appoinfnient inclUding the serVice conditions of the teachers 

"-'Ch·i\ Writ .Turi5diction Ca;c Ko. 36;>.~ o£ l!lS:l and Civil Writ . .Turisdiction 
Cn<c No. 2~21} of 1983. In the mn!ter ol applico.iions under Articles 22G nnd 227 

. of (bl} Cou~lit•.1tion of Indin. C. W.J.C Ko. 2-12G of 1903 Smf. Vimln Paudcy-Pc!r. 
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of the Non-Govcrnmcn~ High School which were no:f specifically 
provided under such provisions, rule makiEg power was Vested in the 
Board of Secondary EduNttion and the State Government. It is weJI 
srl!lrd thai. a rule validly made, becomes a part of the part'nt Act, an~ 
sun·ivcs the rcpral of the Act nnder which it was framed, if it is not 
inc•msi>~tcnt with the provisions of the repealing Act and if surb a 
rule can be framccl under it; 

f-I,·fd, that Bih:tr High School (Condition of Srrvice) RUJrs. 1972 
which were framed undc·r section S( 1) of flihar High Schools (Cot)trol 
at,d Regulation) Act. of 19GO to the extrnt ·they proViclc•cl for the 
minimum qualification of the teaehers, evidently surYive repeal bv 
thr Bih1r Srrondary Board Ordinance, 197-1 and by Bihar Secondary 
Ecluratit>n B0ard Aci. 1976, because no. rules or statutory pr6visio.ns 
othcr\l'ise creatt'd. ever existed causing or creating repngnan('Y o( any . 
kinci. Snrh stntntory pro,·isions as to the minimum qualification of 
the t'onchcrs could not be nltered lw the t'XecU[ive act of the E-t~te. 
The Director of Serondarv Educ:;tion-cum-Ac!ditional Sccretorv to 
tl1e Grwernment in EdUca.t'ioi1 Depar·tme.nt ~.c'ted in gross vio)atio;t of 
lh·~ statutory provisions as contnined in Bihar High School (-Condition 
of Fen•ice) Rnlrs, 1972 by issUing instructions fo regula rise 
recruitments of unqua!ilicd teachers; 

Held, ·further, tliat no mandamus can issUe i.o grnnt judicial 
~anction to such administnltiVe drifts as &hown by respondents in 
the different circulars issued by them from time to time in reguJ<lris

"ing- _nppointlllents of unqunJifie(J teachers in the Sc:hools of the State. 

Applications undet· Articles 226 and 227 of the Constitution. 

The facts of the cases material to this report arc scf ont in the 
jndgment of P. S. Mishra, J. 

1\!fr. Asllok Kumar Verma, for the petitirmer tn C.W.J:C. 3634 
of 1983. 

Mr. S . Hodn S. ·c. Ill and Mr. 111. K. ]lla, ]. C. to S. C. JIT, for 
the respondents in C:W.J.C. 3634 of· Hl83. . ~ .... ····-- ·-· 

I 
M Is. R. K. Ranjan & U . Prasad, for the petitioner in C.W.J .C. 

242ti of 1983. 
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'j\.f Is. R. Prasad and B. B. Sinha, . for t:lle respondents in· 
C .W.J.C. No. 2426 of 1983. 

P. S. i\TrsJIRA, J.-These two applications i,.'1\'01Ve a common 
quP~tion whether service;~ of untrained tcachPrs appointed by the 
sponsors of a. High Sd1ool should be approve:] by t]tc .Seconcbry 
F.ducatirm Roard and accordingly {::! ken oVer by the Stat~ Govern-

. mer.t 0r not. C.vV.J.C. No. 363'1 of 1983 relates to a tc-nch<:r in a 
High Sehool recognised hv the Secondary Educatirm flo:~rd on I ?id1 
January. 1979. C.W.J.C. No. 2-126 of l983. re!ates t0' a teacher nf a 
Hig-h Sr.hool established on lst JanUarY, 1979 and before it' r-nuld be 
nffiliai.ecl/recognised by the Board, Bihat· Secondarv Sr:hool ftakjng 
ovet· of m~narrcment and control) ordinanre . sllcceded bv the Bjhar 
Sccundarv School (taking over of management ar.d control) Ac·t. I Yil l 

· came in force. 

2. One is required to tra,·ei 'through a jungle of the PXer·uti\'e 
instruci'ions, c-i rculars and orders and the sllcccs:,i\·c Acts , Ordi
nnnees, Rules and R egulations to know the methods of rc"ruitmrnt 
ancl service condition" of the teachers of the High Sc:hools which were 
called non-government High Schools until taken o\'<::r by the State 
Go·;·ernrnent. by the Ordinance published on I 1 th August, 1980. 
Uneertainties about the services and ser\'ice conditir.ns of the 
tcar:hers of suc.h schools still continue. Before I actuall'' d~>a l ,,.ith 
the facts of the c·.nscs of the two teachers, which are heard · by us , I 
propose to veJJ ture to the laws ·that appear to be releVant. ~rhere 
wr~rc no statutory provisiOns to control and regulate the administra
.tion of non-government High/ Higher Secondary Schools in the State 
of B'ihar uniil the Bihar High SchoOls (control and regulations) Act, 
1%0. Although there has been a Board of Secondar); Education 
extending recognition to the non-government Hi:;rh Schooh;, there 
hag been circulars and orders prescribing niinimUm standard Of 
tcaclting, conditions of ~en'ice of the teadters and other category of 
:employees etc. first statutory recognition to the Board , its powers and· 
functions and the mles concerning 'the service c.onditiong of the 
teachers came under various TJl'OVisions of this Aet. Section 8 of this 
Act saicl that the State Government could, after pre>'iolls publication 
and F-·ubject to the proYisions of Articl'es 29 , 30 and 337 o[ the 
Constitution of 1 ndia make rules not. inconsistent With the Ad for 
ca.rrying o~t the purposes of the Act , sub-section (2J ·thereof 
provided thnt until the State Government made rules the proVisiOM 
cn1lained in the Bihar Education Code, 7th Editicn, as amendeci' 
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from. time to time, and all resolutions and orders or t!le State Gove_rn
me11t or of the Director of tho Public Instruction, ~1l1ar, a collec.tton 
of whidt order was publish ~·d in the extraordinary lSSlle of the B1har 
Ga7.rttc of t.he :!3rd !\[arch, 19.59 and which were . enfOrced on tbe 
date of commencement of the Act, would; iu so far as they were not 
inc()nsistent with the proYi,;ions of the "Act and the provisiOns of. tl.le 
Cl)ll!>titution of India re~ati.ng to schools established and adm!nlS
lcn~,i b'·· anglo Indinmt ani minorities based on religion and lang~age, 
be dt·eiilrd to be the rUles made under the Act. The State Go\ ern
llll'llt however exercised· its sta.tutory power to frame service condi
ticm ~utes of tl;e teachers of the schools only in October, 1972 a-nd 
until its publica-tion in the Bihar Gazette on the 25th of Octo??r• 1972 
the rules container! in the Bihar EdUcation Code, 7th Echt1on and 
vublished in the Extraordinary issue of. the Bihar Gazette of the 
23rd .i\ lurch, 1959 held the field. The Act, however, was repeated by 
t1n crdinance published on 21st May, 1974 wbich introduced snb!itan
tiul chnnges in the powers and functions of the Board, crea-ted a 
servit'L' romtnission for the teachers and made substantial changes in 
the mode and procedure of recruitment. After a series of successi,·e 
Ordin:!.uCe came the ·Bihar Secouclarv Education Board ,Act, 1976. -, 
Bdorc however. matters could establise a-nd take shape under its 
provisions its repeal also came by the Bihar non-government High 
SdJools (Bihar Schools taking over of management and contNI) 
Ordiuance. 1980. This Ordinance has · bern succeeded by the Bihar 
Sc~nndary Education B'oard (taking ovet· the managen:ient and control) 
r\d, 1981. 

- A Government order bea,ring No. 5172, dated. 7th September, 
I fl:i? wl1ich had been published in tbe Biha.r Gazette dated 23rd 
;\larch, 1959 contained the serVice Condition rules inc!Uclin" the 

·rules regarding recruitment of the teachers. RttJe 2 in the" said . 
nolifirntion provided t-hat only gradua-teS' who were trained and who 
possessed 5 }'ears teaching experience, · or untrained graduates of 
approvrcl meri~ ~'ith 10 years teaching experience could b e eonsi
derrd. for ~ppo1ntnients as Headmaster a-nd all appointments to the 
tench!ng sta.ff would be on probation for a year. This rule also 

·.ccmta111ed: 

'·ll1e Headmaster shall bo confirmed only when be has passed 
the departmenta-l examination as laid down in articje 
285 (5) (ii) of the Bihar EducatiOn Code. If the H ead
master is untrained, he wjJl ha.ve to undergo a sh0rt 
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tr::ining course for atleast 6 Wr·r·k:; before confirrmttior. 
aud Assistant teacbe::r shall be tr-nlirmcd c,nJy v•ncn he 
has pasoed Half Yeariv examinatirm or has :~Hcndcd a 
slJOrt training course' in teaching for at[east 6 1\·ceks: 
Graduates qualifications who have passed an examina
tion in English of E.A. standard, may also be c@si
dered for appointme-nts as Heacimast-:: rs prOvided · ,,·hat 
otherwise qualify as laid dov;n in this paragrap!1.'' 

Under \'arious other rules in this no1ifir:ation the powr·r to . 
appoint was given to, the Managing Committee, wbid1 1\"as reqUired 
in all cases to give due wei~ht to the qua!ilicatir;ns, teaching exp:::ri
eucc and efficiency of the candidates and required 2ppro'>al of the 
appointments made by the i\f:maging Committees hy the D]::.trict 
Education Officer in the case of appointrm·nts of Headmasters and 
by the Subdivisiona1 Educo.ticn Officer in the case of npp~>intmcnts of 
Assistant ~eachers. TLis notification, how eYer, :tilo~>-ed t.h c :.\hnaging 
C0ml}1ittec to appoint as teachers, pc;i;Ons pcsse:ssing lesser qttaJif:ica.
ti011s than graduates ·and training (Tcacht:rs training) was not oh 
es~C'ntial qualification. Scheme enYisaged under this circular he1d the 

, field until rules franied tmder section 8(1) of the Bihar High School 
Act, 1960 known as Bihar High School (condition of service) Rules, 

' 19'72 were notified on 18th September, 1972 and published in tl1e 
Bihar Gazette extraordinarv dated 25tll Cdober. 1972. Rule 4 of 
the 1972 111lcs for the first time, prescrik•d in ~orne d etails, tlJC 
pmr.cdurc of .recruitment of tbe teachers including i.he Hcadm:tster 
and the Assistant Hcadn:iasler ·of n. non-gu,·emment High School. 
Sub-rules 11, 12 and 13 of rule 4 pre~ribcd, inter alia, thr.t the 
minimum quajjficntion for the post of the Headmnsicr of a non
government High Schoo] Would be a trained graduate With 10 years 
toar.hing experience, that of the Assistant H~:acirrioster woujd be a 
trained graduate with 5 years teaching cXpei}cnce and tl1at. of ihe 
Assi~.tani: teacher would be trained graduate except teacne;s of 
the suhjects like classics, music and like spe::iaiities. 

3. The 1960 Act. however, was r.:pealc-d. hy the Eih:1r Secc.ndary 
fdur.ation Board Ordiuanrc. l9i4 publish<'d on 21st J\f;!y, 197-! and 
successive Ordinances anA fiun!ly by t11c B,,har ~econda;y ~duc:.at:on 
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l)qard Act, J9'i!i. Chapter Vl of the Ordinances aud Lite 197G Act 
matlo provisions for tl •<~ service conditions of the teachers and .the 
n .. n-tenching staff of the Secondary Schools. It contem plated .c.stab]Jsb
nwut of n. tracher's service commission and stated that appollltments 
would be mado in 'accordance With the proVisiOns contained therein 
hut nowhere prnYidecl for the minimuoi qualifications. of the tea~b.ers. 
Cltuptcr lX o[ the Ordinances · and the Act contained p roVIsions 
cmpo\\'crjng the Rtate Govcrnnicnt to issue directions, and th e Board 
p t ramc rules and regulations.! The ruJes framed under section 8 (1) 
of the 19GO .-\ ~t . to the extent they were r:.ot inconsistent with the 
pro,·isions of the O rdinn.nce aud the Act, conLinlled to hold the field. 
I ~hall clral with this aspect of the law more while discussing ·the 
ra~rs in hand, but it appears obvious to me tha t the r<"cruitmcnts 
made until the 1972 rUles came in force, were required to confi rm to 
'tho pro,·isions contained in the notification dated 7th Septemb er, I 955 
md after the enforcement of the 1972 mles in accordance ' Vitb tb·e 
proYisions contained tl1C11ein. Untrained teachers ioclncljor~ persons 
Jw,·ini[ 1Psscr _qualifications thnu _graduates could be appointed i'n the 
· High Scltools/Secc>ndary Scliools/Higlier Seconaa.ry Schools so long 
the rules contained in the notification da.ted 7th September, 1955 
W•'r.) in forre. Since the Hl72 rules prescribed a minimUm onaHfica
tion ns that of a trained graduate afi'cr 25th October , 1972. that is to 
say the date wben the 1972 rules canie in force, only trained CTraduates 
con~d br.. appointed as Assisl·ant teachers except for'' teaching 
suhJeCt~ hkc classics, music, craft, ek. 
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appointed in High / Secondary Sehools. Accordingly the then Director 
ot' Puh!ic Instructions issued a letter no. 283 1, dated 2fit!J July, 1967 
:;!:t!ing: thnt services o( Untrained teache-rs should nGt be approved. 
After 1972 rules were enforced a circuiar was iswe:d bearing no. 2 .B 

•.).~.19 / 'i r. E 5360, cbted 28th Scptemhe;·, 1973 l\'h ich snid thnt when 
trninc:d tea<:hcrs were a\'ai[able there l\'as no jUstificntinn fOr appnintir.& 
untrained teachers; and no untrained tf achcrs shc.u!d he app0i;,ted in 
Higl• Schools. It , however, said that in some schools untrained teachers 
had worked for ~ome years , tuejr scab o( pay should be dctern,incd vn 
th.; ('ondition fhat they would not he confirmed until they wou)d 
c•bt,:in training. Circular issued on 26th July, 19fi7 by the Director of 
Pu b lie Instructiuns and the circular issued on 28th S"!ptemhcr , I 073 
by the State Government ll'ere inconsonance With the Governn,ent's 
d P.rision not to appoint untrained teachers in High(Second:Jry schcols .. 
Deviation, however, started With a circul(ir issu('d by the State Go;·ern-

' mcnt bearing Jetter No .. 2(V 905 13(7'1 E 7.:56 , dated Ist February. 197.?. 
1t ,,·as purportedly issued intending to clarify the G o\·emmmt. policy 
ahrmt the approval of the untruined graduate teachers in High(; 
Higl;cr St>conclary Schools until 28th September, 1973. This cit'cUiar 
sn id tb nt:thc ser\'i cr-~ of u ntr ained teac.hers appointed in recognis~d 
1-Iic-,h / Secondary Sclloo;s until 28th SeptE:mber. 1973 should ho 
apr-roved if prescribed procedure was follol\'ed in appoL'lting them. 
Surh teachers, hoWe\'er if they were not Within tue prescribed number 
ef the sanctioned posts of t eachers in a school could be adjusted in· 
the vacaneies in other schools. This letter reiterated that services of 
untrained teachers should nof be appro\·ed until they become trained .. 
A letter, howeYer, ,ll·as sent to the Govemment, Department of 
Edu( ation by the Sccret~.rv of t·hc Board of S-;condary Education on 
lGth ·.·\pril. · ·1975 whic.h stated that the Go,·ernment had issued order 

-on ~Sih ·Tulv. I !173 not to appoint untrained trochers but teachers 
h~ ·:in~ qualifiealions Jess than that of · a. graduate , that is to say 
qn:-~lified up to intermediate standard ·were appoini:ecl up to 28th 
Sl'ptrmber. 1973 h.::c··:- - ·'·cr.~ 11·a~ no prohibition on such appoint· 
mcnts. This statement in the letter dated 16th April, 1975 wa.;; made 
i!!noring the ~tatu!ory rules which ' \'ere inforce With effect from 25fh 
O(·[ol>cr. 1972. The Go,·ernment's reply to this Jetter came on 23rd 
Tnh· 1975 stutin!! that teachers appoint€d u p to 28th September, 
·1 ~~~ . hving qualifications less than gr::~dua[e would a)~o be goYerned 
by the Gowrnmcnt Jetter dated 21st FehtUary; 1975. D eYiation from 
tr,e I 9i2 rules as to the minimum o.ua!ifieation exten.ded up to 28th 
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Scptembn, 1973 was reiterated in a letter bearing no. H fV 9051 g / 
74/E !i~9l, dated 24th No\·ember , 1975. Iu this letter the procedural 
rectuirrmcnts wliich were insist<>cl upon in the letter dated 2l£.t 
Fehruarr. 1975 "·ere waj\'cd. A fn11her deviation came in yet another 
letter bc~t.ring no. HJV 905/'i·l 3213, dated 22nd July, 1976. This 
letter ach·ocated the cause of t't:achers appointed in the High / Secon
dary schools recognised by the Board rrf~er 28th September, 1973 
bnt cst:tblishcd before· 28th September, I 973 and said that untrained 
te:whcr~ appointed in a school which was granted per'mission of 
c~tnhlishmcnt. by 28th September, 1973 a.nd recognised by 20th i'viay, 
1074 should be approved if they weie appointed in sanctioned posts 
mtd rossessed CJualification of a graduate and f,hould be confirmed 
whcu tlwy obtain training. This was followed by another Government 
letter bearing no. H/V 9·513/74 E HHO. da-ted 18th June, 1977. In 
tl•i~ letter c\'Cn the services of untrained teachers appointp.d a.fter 28th 
~."'ptr?mher , 1973 but before 20th :May, 1974 were rerognised. It said that 
~ltbour;h s.uch teachers had no claim yet on lmmanjtarian considera
tion. their s<'r''ices wonlci be approved subject to the condition tha•. 
they, ,,·onld become train eel within three years o[ the regularis:ctjon 
of tht·ir services. FolloWing the in>:trllctions contain<>d in this Jetter 
'the Bon.rct issaed a circUI:tr on 29th June, 1977 to the sn·n1e effect. 
Tl1r dPndline introdue!'d hy ll1e circular chiecl 18th Tune .. 1977 was 
hansgrPsserl in the case of two teachrrs appointed in High Schools jn 
Chotr:n~.g-pur ·and Santhalparaganas by a Jetter of the Special Secre-
1ar\· to the Government Drpartment of Education dated 9th Jnm,ar•, 
1973, but by this leiter servicPs of a teacher who possessed I.S,~ . 
fJllalifiration was disapproved hecame the ~nme w~!': conlrarv in ihc 
1!li2 rules. Although statUtory rUles were 1(\;ev;atpci f~om~ I1ut thPre 
w~s still some attempt 1o close recruiimenf of tenchrr!': wh~ po~sc.<;;c'd 
quaiilicntions Jess th:m that of a trained gr;~(luafe. A cirr.ll!nr ho;nrd 
h· the St~tc Go,·ernnient hearing l~tter No. Ex/ HV 9-0513 / 74 E sm~.
(b(t>d 24th Februarv, 1978, however, rommunica·tcd to all conc~rnpd 
~kit tbcre were '!185 fcaclu:rs who W0re worl,in~ in the schools whidi 
~rerc recog-nised after 21st May. 1974' nnd the Stnte GoV0111111cni '~":Is 
.or t! 1e view thnt their ser\·[ces rJ1ould h e approv0d on 1he rond! tinn 
.~h:J.! tlw•; wonlcl bcconie trained in the vcn1· 197~. This Wns re!l~rn'(rcl 
''] Ye! nJ;other Iet!ro· No. E/V (}.nrq ~.f7.1 E :?~1 4. dnted ~7th Tj,1v. 
Jfi'ici Thi5 kHer further indicalccl ·tl taf the untrained 1cnd:,.,·r>: , 
npproYcd for regui:Jri.sation of their services \\"ere appointed in the 
schl)ols up to 18th June, J_!l77. 
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; 5. 'i'lte Government's ~eadincss to ~ccommod;te untrai.rlcd ·t~ach~r~ 
.. and approve the scr.vices of suc.:L teachers not possessing tLe qualifica

tion prescribed under the statUtory rules, had already !Caped iutO thil 
held in which the btatUte operated but it receiVl'd almost complete 

relaxntion in Jetter no. HfV 90513177 E 944, datr;d 9th April, 1979 
of the State Government. Tids ·Jetter stated that the schovls Which 
wen granted recognition after 15.th October, 1977 Were required to 
giv.e undertaking in writing that they would nnt be 'ai'fJOinting 
untrained teachers but sUch ondertakings Were not taken !rom scmc 
schools because publication of the said circular took some time. Tl:e .. 
StaLe G~wcrnment accordingly decided that services . of . Untraioi d 
terwhers appointed in such schools should he approVed like the 
services of other untrained teachers. This Was followed by yet another 
circular no. H/90513!742365 , ·. dated 24th-25th September, 1979 
und circular no. HfV 9-0513-74-757, dated 2nd April, !980 stating, 
iuter alia., tl1a.t the undergraduates appointed in recognised High/ 
Secondary schools up to 2lst 1\fay, 1974 should also be approved if 
the.)' bad graduated by 15th October, 1977 and become trained in · 
1!)80.81 session. Thi~ wa~ reiterated in the circular of the State 
Government· No. H/V 9-0513/74 E 1081, dated 2lst Ma.y, 1981 . 

6. These are only a few of several other eircula.r issUed before 
'th~ nationalisation of the Secondary Educ.ation in the State of Bihar. 
SJme circulars have been issued even after the take over of the nOn
go\ernment Higll Schools. Letter nn. 25550-80, dated 19th 
Seiltfmber, 1981 and Jetter no. H/V 9-513/74 E-644, dated 9th 
Septmebcr, W82 are two such letters which, inter alia, say tbat ·the 
services .of the untrained teachers who were working in the schools 
whi"h 'ivere·raken over bv the State GovE\rnment on 2nd October, 1980 
would be- a.pproved. One· is amazed by such flagrant violation of tl1e 
Jaw. The Ja.w on the subject required that a teacher appointed in a 
High School should posse~ the minimum qualification of graduation, 
but. undergraduates were appointed and their ·services were reguJari
setl. The law said, only trained teachers shoUld be appointed, bu'f . 
untrained teachers were appointed and the State Government and the · 
Boarcl recognised their services. Law was followed by such deliberate ' 
violation, that nothing but expediency mattered. The State and . the . 
Board were more than Teady to ignore the ' violation of Jaw by tl:e 
man».ging committees of the schools. Manner in which the Department · 

• • • <0 • • ., • • • 

l4 I. L. R.-5 
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()f EducMion functioned prompted targo number of unqualified · 
t·cn.chers to move this Court and some times because th_e respondentll 
conceded n.ud some times becauee the lo.~v o~ the sUbJect, .was n~t 
placed before it, this C<;>urt issued dtrections to regu_lanse t~e1r 
services. Unending stream of cases caused some concern and altho gh 
~hoot-writs o.re heard by a Single Judge, these cases have been placed 
bc[11rc a. Division Bench. · 

7. Petitioner in C.W.J.C. No . . 3634 of 1983 is a graduate. As 
c]n.imed by him he gradu11ted in the year 1972 and joined as a founder 

.., lrraduatr. te11cher in English in Shri Hanuman High School, Thi~ban 
Bhawanipur (E11st Champa.ran) on 2nd March, 1974. He was appomted 
in thl' said post by the then Manag~ng Committee of the School. 
Permission for establishment of the school Was granted on 25.th 
January 1974 by the erstWhile Bihar Secondary Education Board. A 
special Board constituted for exnmining whether the school fUifill~d 
required conditions or not visited the school n.ncl in its report. contained 
in the Jetter of the District Education Officer, dated 17th May, 1978, 
included the name of the petitioner as an Assistant teacher of the 
sehoo\ placing him at Sl. No. 10. The Schoot was recognised by the 
Secondary Educa.tion Board by ·Board's letter No. 1251-57, dated 15th · 
January, 1979. This letter, however, included the names of the trained 
teachers only numbering 4·, as those approved by the Board as teachers 
appointed in the school. Petitioner ~nd other three untrained teachers 
of the school filed. Title Suit No. 24 of 1979 on 29th January, 1979 in 
the court of Munsif at Motihari seeking a decla·ration that they had a 
right to continue. on their · respective posts as Assistant teachers ~nd 
a.Js~ r·rayiug for injunction. A temporary injunction was granted in 
tl1eu· favour by the learned Munsif but the )earned ·Subordi1iate 
Jurlg; at ?vlo~il~ari who bea·rd the appeal vacated the order of injunc
lOJl_ fhe pehttoner and othet· three plaintiffs filed Civil Revision' 
No. 1778 of 1979 in this Court but the same '"as dismissed ou lOth 
~-I arch, 1980. Iu the meantime, however, the three other un.trained 
teac:bers who bad filed the Title Suit, became trained nnd the Board 
approved their. services and a.bsorved them as ten.chers. Petititioner 
however, rematn~d untrained and his service had not been recog11ised 
by the Board. · · 

. · . 8. Petitioner in C.W.].C; No. 2426 o'f 1983 ·was appointed as an 
As~Jstant Tea~her on ~rd January, 1980 in Girls Hiah School. Hils& 
wll!ch, as claimed, was established on lst January, 1979 .a.nd appliea 
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for recognition to the erstwhile Bihar Secor;J.dary Education Board on 
2nd A~gust, 1979. I~ ~e mean'Vhil~ the Ordinance t.akmg over the 
management and the 'control of the school Was published in the Official 
-Gazette on lith August, 1980. The petitiOner Was I. A. t:fained ha vjng 
specialised training iD. cutting and tailoring at Industrial Training 
Institute, Kanpur. According to her the Managing Committee of the 
School appointed her as a teacher in the said speciality and confirmed 
as a pernia.nent teacher with effect from llth JanuarY, 1981. She has 
clain:ied that she was appointed against a. sanctioned post and worked 
.in the said capacity until she w:as preVented by the then SecretarY of 
the School from working in the school. The petitioner bas also alleged 
that the respondent no. 9 having qualification of I.A. trained and not 
appointed against a sanctioned post, has been retained as a teacher 
hut the petitioner bas been denied the said appointment. 

9. Petitioners in boi:b the cases have prayed for a writ in the 
nature of ma.ndamus to continue them as duly appointed teachers in 
their respective schools and pay to i:heni emoluments in accordance 
with Jaw. Learned counsel appearing on their behalf have contended 
tltat the petitioners have been denied their right to c.ontinue as teachers 
awl to receive salary in the said capacity in violation or the specific 
instructions issued · in this beba}( and submitted that while other 
teachers similarly appointed, have been acknoWledged as duly 
appointed teachers and continUed iri their respective posts even after 
the i:a.king ·over of the Management of the non-government schools. the 

· respondent!; have excluded them from the list of the teachers of their. 
respective~sc~ools and denied to them equality Of opportunity of 
-appointmeJft . 

• 

10. I have noted the Circulars and Orders issued from time to time 
a.nrl the Acts and Rules introduced in the field for recrUitment of the 
te:1!!hers in non~government schOOls before and after tbe taking over' 
of tbo l'vfanagemcnts . of such schools by the State · Government. 
Waxing a.ud waning attitude of the respondents in the matter of 
l\ppo.intmenf.of the teachers in the nOn-government High Schools i9 
alone· responsible for the petitioner's. grievances for they have done 
e;veryt11in~ .io .a:vojd any definite course a.nd adherence to ]a.w_ -1'rue. 
there 'had been no minimum qualifications prescribed for au As:~1ant 
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tear.her iu a High School under .1955 Hulcs, but in the ~u_les framed. 
ttnder' &ection 8(1) ol dte 1960 Act published in the 001c1a·l Gazette. 

· (Jo.:.;.tra·Orcllnary) on 2f>th October, 1972 0. minimu?l qUalification ~V~S:. 
t1rescribed stating in i ~i,e 4(1 ;!) thereof that except m cases ot speciali
sed di:::ciplines like JUUsic, na[t, classical Iil:rature, etc., .minimum 
qualilicatiun or a tcad.~<:r would be trained graduate. Neither 1960 
Act nor rUles framed thereunder ever gave to any person power to 
deviate from lh~ rules as to' the minimum qualification of the teachers .. 
Thn utinimum qualili.:3tion prescribed under 1972 rules, therefore, 
could not be relaxcd .eithcr by the State Government or the Bo:~rd of 
Secondary Educa.tion. Since, however, there have been proVisions 
marle a~ to the appoim •ttent of-Assistant Headmaster and Headmasters 
ha\'inn· minimum qualification of trained graduates in the 1972 Ru[es 
\1•her~1s such appointments could· be given even to those who were not 
trained but simply g1·ndu!Ltes, before the enforcement or the 1972 
Rules some provisions were required to be made for teachers Working 
in the schools so that they could obtain requisite training and qualify 
themsdvcs for prospective appointments as Assistant Headmasters · 
aud Headmasters. ·when sUch instructions came to provide to teachers 
working in the High Schools "facilities . for training, etc., perhaps, 
the intentions were obvious and genuine. Attempts not to interfere 
wW1 the services of the teachers already appointed before 1972 Rules 
eame in force, were/are understandable but in the schools formally 
coming to exist after the enforcement of 1972 rules, when the question 
of regularising services of the teachers appointed by the sponsors 
came up before the Board of Secondary Education and State Govern
ment. They. issued instructions as if only to accommodate those who 
were recruited by persons not legally empowered to appoint .and of 
those who were not qualified for such appointments. Once ~hey. sta.rted. 
doing it those who could not obtain their favour came to the courts in 
a large. number. Some t.imes noticing that persons similarly sitUate 
wcr~ grve': .regular apnorntments and invariably because the respon
_dent-State .m such cases conceded t'\Jat the petitioners also were entitled 
to get the1r services regularised, . this Court in a number of cases 
issued ne.cessary dir~ctions . To mention only a few of sUch eases which 
w.cre dec1ded by thrs Court I ma,y. refer to judgments . in C.W.J. C. 
Nos. 4·13 of 1978 ~ispo~ed of on 6th September, 1979 by L. M. Sharma,. 
J, 3430 of I978 drsposed of on 7th August 1979 bv S. Ali Ahmad J . 
:?613 of 1980 disposed of on 6th May, 1983 by R. P. Sinha, J. 159 of 
19RI llnd 160 . o_f 1981 . disposed .. 9f by B . .' P. Sinha, J. _on 3rd .. 
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S.eptcm'b~r, . J 983 and iOth. Sc~tember,, 1983 1 CiipectiVeJy and the cases·, 
of .Chandra Kumar Chal!ravarty Vs. · The Deputy . Director of School . 
I[ducation, Xrislow Prasad V~;J. The State.. of Bihar, .Yogendra. Khan: 
t~;nd c,ther.s Vs. The State of Bihar .a11d others (1979 BBCJ 378, 1981. 
P .BCJ 387, 1983 ImCJ 139 respectively). In a]) these cases the· facts , 
n!)tic.ed are that the petitioners were appointed hy the ;\J o nagement of . 
the Schoo] on tl1e post of teacher before its recognition b)' the Board, .. 
Cirl':ulars prev:!iling at the relevant time ·proYided that their serVices : 
'~'ere to be recognised. if they satisfied the condition that they were 
n.ppointed as teachers before the recognition and · were willing to get.. 
thcm~elves trained and tho respondents gave to other teachers similarly : 
situate opportunity to continue as teachers- subject {Q . their- obtaining . 
necessary training/trainings or improving .their qualifications. Unforlu
nately. for this Court at no time relevant rules were brought to its .. 
notice and since the -respondents extended their· favour to some, ·this -

· CQurt always thought it proper to give to other (:Omplainin::r of discrimi-.. 
nation . at the hands ·or the .respondents · same benefits. By extending·. 
J,:CJping: hilnds to those · wJ10 were recruited in violation o£ the rules the .. 
t·esp.ondents not only perpetuated and encourag-ed recourse to ·appoint-.. 
I1J,ents in violation of the rUles but provided opportunity to those having , 
right links to sponsor sUch schools, appoint their unqualified faVourites .. 
apd ·get their services reguJarised leaving a number of·qualified persons .. 
on. the streets running from department to department and from one . 
erp.ployment-exchange· to another · employment -exchange . for -getting . 
their n ames registered in tbe list of ·the unemF>loved persons. A mere .. 
glance . to the contents of the. Circu]ars and in~trnctions-woUld convince
tiiat a Constitutiqna.IIy responsible . Government of the State and the
E,oant created under a ]egislative sanction, -gave no thought to the ru]e 
of law and ~acted as if their authority accepted no discipline of .jaw •. A,_ 
r.cn~or .Qf their r.onduct , however, i~ of no l1elP to this Court and the' 
que~tion rai~ed on behalf of the petitioner~ .hnve .. to be decided in. 
ncr.orrlance .. with ]aw. I have already . noterl _that _the- cases. decided. on .. 
tl~P noint. ann brontrht . to our notice pr.oYide no Q'Uj,dnnce and perhaps_ 
now fl b"tr11ct lil"alic:im alc:o !:hall give. no .help to this Court. It.js p]aj-q . 
and clear that the netitionerc; Who are not tr<~;npfi l!'raduates, do nof 
poc;~p~c; minimum ouatifica.tjonc; fbr a,pp~intirll:,.,. ac;. teach en~. Learned.' 
rmm.:Pt a.ooParin<r for the · petitioner in 0-.W.T-.C: No. 3fi~4 of ·198~ · 
ll<K hoWfwer. snbmilted thai with .. thfl repe~l "~ . the 1960 Act Pu. 'the. 
Ordinnnr.e . publi~hPd on 21st .Mav, 1974, ~ t!t" rut~~ · 'fll.lb!i~hed. in t~. 
Bihar Gazette on 2_5th October, 1972 were alSo repealed. No rules Were.' 
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Jra.med either under the Ordinance repealing the 1960 Act an'dfor its. 
sucr.essiV'e Ordinn.nce and the 'su~ssor Act, na.mely, the Bihar 
Secondary Education Board Act, 197.6. No such Jaw, iliereton\, e~isted 
"'Yhich could inhibit the powers of the spon·sorsf'managemeiit!i of the 
&ehools seeking recOgnition from the Board of Secondary Educa'tion· 
to mak'e appointments 'Of pen~6nS Who 1Ve.re not trained graduates as 
teatheri; in the Schools. This argument, however, in my oPinion, is 
not acceptable. A perusal o[ the provisions of the 1974 Ordinance 
repealing the 1960 Act imd its ~ucce~or Ordinn.nc'es . a.s al!!O t11e 1976 
Act Will show that in rega-rd tO such i:nn.tt'ei's iilc)udmg the 8ervic& 
conrlit.ions of the teachers of the non-goV'ernment ,High Schools Which 
were/itre not specifica.Jiy Pr-ovided under 'such proVisi6ns, rule making 
power was/is vested in the Board of Secondary Education and/or the 
State Government. It is Well sehled 'tl1at a. rule validly made, becomes 
a pArt of the parent Act, nnd survives the repea·l Of 'the Act Under 
whieh it is frnmed, if it is not inconsistent With the proVisions of tho
repealing Act and if such n. rule can be fra.me.d under it. Section 27 or 
the Bihar and Orisi'l General Clauses Act j>rovides : where any enact
lhent i1: repealed and re-enacted by a. Bihar Act with or wjfuoUi 
modilica.tion then, unless it is otherwise ·expressly provided, anY 
&ppointnl'ent, notification, order, scheme, 'i'Ule, by-law or form mad& 
or i!;Stied under the repealed enactment shall SO far as it is not inconsis· 
tcni with the provisions re-enacted, continue in force and be deemed to 
ha~e heen made or i~sued under the provisions or re-enacted Unless anCI 
unti'l it is superseded bv any appointment, no.tification order, scheme, 
n\Je. hv-lnw or form made <>r issUed under the proVisions so re-enacted. 
1972 Rules w)Jich were framed under section 8(1) of the 1960 Act to 
th'e cxtPnt they provided {or the minimnm oualification of the teacpers, 
evidentlv survived th~ repeal by the Orciinanre in the year 197.4 :md by 
ilic Art 1n the yPar 1976, because no rule.s and/ or statutory provisions 
h:therl\'i~e crea.tecl . ever existed cau~incr or P.reatin~r repuanancv of any 
kind. SlHJ ~ta.tutorv nroVi~iom as to the minimnm (Jnalifirntion or the 
fcarhpr~ ,..ould nOt h~>: altered bv the exPrntivP, A,.t of the S+nte. The ' 
responcJP.,..,ts ncterl :T) 2"ross violation of thP "tatntorv nrovi.~ionR as 
coni.ain~ in thP. 1079. rules by i~.~uinl! in~jrul'tion~ to remJlnri~e recmit-
ments or- unqualifiPd teachers. ·The ma.nm~r in which the reRnondents 
naVe is~lled instnll'.tions, creates ··a.n imnre~Rion . that 'for them there 
'Wi.Ls no .Taw, mana.l!'ements .oi non-government . Hi!!h Schools fUnctioned 
as Jogirdars a~d distributed appointments in such schoOl iike alms: 
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11. In quite a few Circuiars referred ·to above the reckoning date 
is mentioned as 28th September, 1973. Although the rules laying down 
~he minimum qualifications had come in .force w.e.f. 23rd October, 
1972, yet the respondent-State introduced 28th September, 1973 as 
the date Until which appointments Of untrained graduates oi" perSODB 
~:'OSs·essing lesser qualifications were acknowledged as valid. However, 
eve~1 this date (28th September, 1973) could not be retained for long 
q.nd appointments made up to 18th June, 1977 and even th P.reafter 
'~ere/have been regula.rised. It has be·en contended . on behalf of the 
petitioners that as the respondents have regu]arised appointments o( 
other teachers who were similarly appointed and possessed lesser 
qualifications than prescribed, they cannot deny to the petitioners 
recognition and regularisation of their appointments as well. Force of 
this argument is acknowledged almost in every case decided until now, 
as noticed above by me. It shall in no way lie in the mouth of the 
respondents to say that they cannot give to the petitioners the s<lllll 
ireatment which they have given to others simiJa.rly sitUate. Perba~ 
on this a. mandamus should issue. But can a. mandamus be issued? 
In my view, no. 

12. A mandamus is issued to enforce per{ormance of a legal 
duty. In my opinion, the only duty which the respondents were/ are 
r("quired to discharge is to strictly adhere to the provisions of the 
·rules. A Government constitutionally created to exercise executive 
pnwers is obliged to act only in accorda-nce with law. It bas no 
authority of its own beyond what is given to it by law. The respondents 
have failed to perform their duty to act in accordance With law and 
they have done so by regularising appointments of unqualified 
t.ear.hers and by not insisting to enforce the Jaw. If a mandamus bas to 
be issued, it has to be issued only to ask tbem to r efrain from acting 
in violation of . the law. No mandamus can issue to grant judicial 
sanction to such administrative drifts as shown by the respondents in 
the Circulars referred to above and iri regularising appointments of 
unqualified teachers in the schools of the State. Petitioner in C.W.J.C. 
N1). 3634 of 1983 is not qualified for appointment as a. teacher. No 
rn:m,da.mus, therefore. in mY opinion, can issue at his instance. 
Petitioner in C.W.J.C. No. 2426 of 1983 is also not qualified for 
:i.),pointment as a teacher. There bas been some cont'roversv before us, 

-'vhether on account of her training· in cutting and t aj)orin·g she quali-
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:died for appointrilent even under the 1972 rules or not. There is some 
:Y!on fusion. whether n post of a· ten.cher in Crafts (cutting and tailoring) 
;;\.;IS in eXistence in the .school in question when the . petitioner was . 

~ 11PJ)Ointcd or not. If snch a· post had .existed at ti~at time, a quesuci.n 
;H,lduubtedly wot~Id arise whether the pf;titioners seryice was required 
'. (o be regula.rised ·by the respondents or not. On the {acts stated before 

~-\ig, .the · Jlctino.ncr's . appointment in . the school· is covered by su?
~ ~l~rtio1i -(3) of section 3 of the Rihar Non-Government H igh Schools 
·~·(tnk.; over of· the management) Act. The petitioner. may qualify as a 
: Croft teacher as ·unde.r 1972 Rules also th~re bas been a 'provision of 
··.sul'11 a te·acher. Such provisions i1ave been made even un·der the n~w 
: i:nles recently introduced under the Take Over Act of 1981 . It is .. . 

dillicult. however, on the facts scantly stated to hold that she was/is 
:'<Jttali~eclfor ·snell appointment. In her. case, therefore, it is n~cessary -
\lhal the respondents should examine whether she is qu:~lified ~r not 

!· 

<m:l if she is found qualified, her appointment should be regularised .' 
b accorda.nce with law. · 

" 13. Although no case for issuing a direction to the respondents 
~·iu:t tc; regulnrise· appointments made in violation of rules bas been 
~)ironght before u~, I propose to :say, 'some words in regard to the ]egal 
: duty, the respondents are required to. perform. Rules relating to the 
~ ,estnbli!;\nnent of the · High Schools do require conditions · to be 
< .fnlfilled before the schools <ire recognised and now taken over by the 
;- ~t? te . G<?vernment. These rules do prescrib!J conditions of eligibi!i(y, 
_,procedure for selection and appointment of teacher~ .in the. High 
j'·Sdwols. Whatever the variations and changes in the law·; conditions 
.: Of eJjgibili'ty have been more ·or less Unchan'ged after the ·enforcement 
C' ~;f the .. l 9,7.2 rules. S!10uld the respondents allow founders or org'niSers 

::,or .the institutions. -to impart secondary ~ducation lVitb.ottt h~sisdng 
.~ .upon ·their adhering to the minimum conditions of . eligibility .of the 
.:ieacheri; for their -appointment · to · teach different subjects 'in ·the 
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schools ? To answer this question in the ~rmative will mean sanction· 
in5 a course which shaH give to jhe m\lnageinerit of the schools freedo~ 
t<?· ignore the law and show_ i~ th.eir . · records . appointrr~:ents ~f . ·~h-ejr 

f<l\•:llUrites even though not qualified. Existence of caprice always 
dc~troys the rule of Jaw. Merit· and : stan dared always suffer when 
(·Xtreneous ·considerations iriter\fene. It .,\'ill not be possible for this 
Cuurt to close its eyes to 'mariy violations that the respondents are 
committing by regularisi~g illegal appojntments. It will be ··sensible 
for them to refrain from regu]aris~g such illegitimate acts which are 
likely to destroy the very purpose for which the rule of law is estab-
lished. · . . . . . 

. · 14·. In the· result both the applications that is to say· C.W.J.C . 
. No·, 3634 of 1983 and' C.W.].C: No. 2426· of 1983 are - dismissed· but 

'without costs.' · ·. · · · · · · · · 

s. SARWA~ Au~ r-r agree. 

-R. D. A pp/ications dismissed . · 
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Before S. S. Sandhawalia, C. f. and Syed Shamsul Hasan, /. 

1984. 

At~gust, 28. 

SMT. BABA DAI.• 
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MUNESH'WAR JHA AND OTHERS. 

Suits Valuation ;J.ct, 1887 (Act VII of 1887), section )1---< 
cast· heard b)' co"trr_t lacking in pecwniary 'jurisdidion-no objec_· 
ticm 'raised-party ~aking risk of obtaining successful result, 
wlzt•the·r can raise lack of pecuniary ]urisdiction of the cotLrt. 
after having lost. 

Once a case is heard by a Court lacking ;m pecuniary 
jurisaittion that by itself ·\'iould not render the decree a. 
nullity unless prejudice is caused in the light of _the mifs 
valuation Act; 

Held, therefore; that in the instan£ case having failed to 
ra.ise any objection to the District Judge hearing the appeal 
and ha\'ing ventured to take the risk of obtaining- a successfui 
result, it is not ·open to the appellant now to ra1se the lacK 
of pecuniary jurisdiction of the appellate court as a point of 
law without being able to show that they suffered prejudice 
as required by section 11 of the suits valua~ion Act. 

Case laws discussed. 

Appeal by the defendan~. 

' >II<Appea.l from Appellate De!lree No. 9 of 1970. Arising outi oi o. de!lision 
dated 211!!1 of S€plember , 1975 pnssud by Shri J aleshwar Ne.th ls6 Additional 
District Judge Ss.barsa passed in T. A. No. 8 of 1974. ' 
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·' The facts of the case material t.O this repof1 are set out. 
in the judgment of S. S. Hasan; J . . 

Mr. Narayan Singh for the appellant. 

. M.;t~; Daman Kiint ]ha, Nirmal J(r. Sinha and · Ashok: 
K ttmtir S£nha for the respondents. 

S. S. HAsAN, ].-;-T.his. is an app~l by the defendant hr 
a suit for partition of the join~ properties consisting of lands 
and for an allotment of separate areas on the basis of half 
share in the family properties. The lands are situated in village· 
Chandol Barahi 1ln the district of Saharsa. The suit was 
dismissed but the appeal by the plaintiffs was allowed leading. 
~ the presen~ second appeal. . 

2. A very short question was raiSed in this . appeal. If 
_waS contended by th~ appellant that the first appella~· 
court had Iio jurisdiction to hci'r arid dispose of the appeal 
because the a,dmitted val~e of the property involved in the 
suit 'Vas Rs. 10~000 .and that was the value given in the plaint 
ancl the grounds of appeal ,in the lo,ver appellate court . 

.3. The matter was. referred fx) a div.ision Bench by me in. 
vie\.' of the ~ct that two d~cisions of this Court reported ill" 
A.I.R. 1949 Patna, ·page 218 and A,l.R. 1918 Patna, page n 
~eeded a deeper examination in the light of the submission of 

· the learned counsel .for the appellant that Section 11A of the
Suit Valuation Act does not apply as .the valuation of the 
property in the suit was not increased. Learned counsel for th~ 
appellant placed reliance on A.J.R. 1918 Patna, page 71 to· 
submit that if the valu·e of th"e · property in the suit anlt 
the appeal is beyond the pecuniary jurisdiction of the cour"f 
concerned, the decree so passed, shall be void and no amount 
of c:onsent. or acquiescence w.m save the decree from the vice of 
nullity. The passage relied upon is ·as follows:-

''Where there is an iriheren't want of }urisdiction, tne
tonsent of parties du1not confer jurisdiction and 
objection can be taken any time. Where a court 
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. has: no inherent jurisdi~tion· to try a case -it cannot 
· pronounce at~y decree a;nd if :.it : d<;>es. · pronounoe 
a decree that decree is null and votd". . . . 

~- . : ::: ··. . ' . 

.-In reply however a fuU Bench decision· of-this-court reported in 
'194~1 I'.ttna, page · 278 is cited by the learned . counsel for . the 
rcsponcleut~. After an elaborate d~scussion _of all ~he . ~:J<Spects 

:iiwolved the Hon'ble Sitiha,· J ~she theq was;: ·_comes tq the 
following conclusions:- · · 

"In view of these considera-tions, I haye come to- the 
following conclusions: (l) That th~ judgment o:£ 
the trial court in this ease ·was not vitiated by any 
error· of jurisdiction as a result of the . ·under 
valuation. (2) That the judgment :of the -lower 
·appellate court are not wholly void · but : only 
viodable on the appellants showing that they arc: 

· erroneous in fact or in law, and that thus the 
appellants have been· prejudiced. in the disi)Osal 
of the_appeal on _merits. (3) That simply because 
the lowe_r appellate ·. court had · no . pecuniary jurj.:;
diction over the appeal, which should _have ·been 
heard as a _first appeal, in this court, would not 
by itself' amount to prej~tdice in the c~isposa_l 9E 
the case on m~rits. (4) Tha_t the estal:Jlishecl prac· 
'tice of this court to treat such a second. appeal as 
the present as a first ·appeal for · all purposes, 
inCluding thoge ofcourt fees,' is n'ot in accordanee 
with the provisions of the .SuitS Valuation Act or 

· the Court-fees Act. I would; therefore; ~ws'\\rer the 
· question, un~er · ref~r~~c~ ~~ t~e _n_e_~~ive". · : . . 

, · . 4. The ·second third conclusions-are relevant for .the purpose o·r 
1his application. Undoubtediv . in view. of · fhP.c('. "onclusion, A.T.R. 
! 918. P11;tna page 7_~ stan9s implie91y over~u ~.t'n-. Learned counsel for 
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the appellant submitted that the afo.resaid decision has no appli<"a
tion to the facts of this case becau.;~ in the insurit cas~ . there is no 
dcubt that the <.:ourt heariHg the ar·v::~i wa~ not in doubt with the 
ptcuniary jurisdiction in view or Jhl! . adwitted . \'aluation o)f the. 
p! o"perty in suit. But iu the case of l?amdc>o Singh and 0 thers-Yersus
Raj Narain-Singlumd another(l) . th.! court tryin6 the suit hacf 
jurisdiction to try tbe matter on the b~sis of thl! valuation g!iven Ly 
the pm1ies which wa:; found later to be inzdcquate and had to be 
increased. In my view this distinction on fact8 doc> not affect the 
conclusions on law arrb·ed at in the Full Bcn rch decision of this 
Court reported in 1949 Patna pa~e 278. I have no manner of douLt 
that tlie Full Bench has laid down the Jaw in thi:; regard and has 
held that once a case is heard by a court lacking in r1ecuniarY 
jurisdiction that by itself would not render the decree a nullit" unless 
prejudice is caused in the light of section II of the Suits Valuation . 
Act. I may also quote another pas.Sage from the aforel"aid .Full 
Bench decision which reads as follows:-

"Those observations of their . Lordships of the . Calcutta. High· 
Court, in my opinion, do not apply to the facts of the 
present case, inasmuch as those observations were made 
in relation to a litigant who was not a party to the decree 
which was impugned as void for want of pecuniary juris
diction. In the present case the appellants were defen
dants to the suit, and could and. should have raised, at , 
the earliest opportunity, .an objection to the under valua
tion. They have taken a judgment against themselves. Is 
it open to them to ignore that judgment as a mere nullity?· 
In my opinion, it is nof'. 

Anotber ·decision intimately related to the question in band is A.I.R. 
1954 S.C. page 340. Succinctly stated it has held ·that · although the 
fundamental law is tha.t"the court cannot be endowed .with jurisdiction 
by eonsent of parties and sucl:i point could be raised at. any stage of 
the proceeding, yet considering this aspect ·along with section 11 of 
the Suits Valuation Act, the lack of pecuniary jurisdiction cannot be 
raised as llo point unless prejudice is caused. Paras· 6 and 7 of the: 
decisicn are cited below :- · 

"The answer to these contentions rriust dep.end on what the
. · . position in law .in \vben a cOurt ·entertai.D..s a. suit or an 

. appeal over which it has no jurisdiction, and what the-

(1) (1!149) A.I.R. (Pat.) 278. 
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elect of section 11 of the Sui~ Y<lluation .1\ct i~ on that 
position. It is a. fundamental principle well establishe<i 
that a decree passed by a court without jurisdiction is t. 
nullity, and that its invalidity could be set up whenever 
and wherever it is squght to be enforced or relied upon, 
even at the stage of execution and even in collateral 
proceedings. A defect of jurisdiction whether it is pecu
niary or territorial. or whether it is in respect of the 
subject matter of the action, strikes at the very authority 
of the Oonrt to pass any decree and such a defect can 
not be cured even by. consent of parties. If the question 
now under consideration is to be determined only on the 
application of general principles governing the matter, 
there can be no doubt that the District Court · of. Monghyr 
was 'coram non judice', and that its judgment and decree 
would be nullities. The question is what is the effect · of 
section 11 of the Suits Valuation Act on this position" . 

· .. ; 

·"Section 11 enacts that uotwithstand~ng anything in section 578 
of the Code of Civil Procedure an objection that a court 
which had no jurisdiction over a suit or appeal had exer
cised it by reason of over va)t~ation oz' under valuation, 
should not be entertained by an appellate court, except 
ns provided in the section. Then follow provisions as to 
when the objections could be entertained, and how they 
are to be dealt with. The drafting of the section has come 
in-and deservedly-for · considerable crzttczsm ; but 
amidst much that is obscure and confused, there is one 
principle which stands out clear and conspicuous. It is 
that a decree passed by a.. comt, which would have bad no 
jurisdiction to hear a. suit or appeal but for over-valun.tion . 
or under-valuation, is not to be trea.ted as wbat it would 
?.e put ~or. th~ ~ection, null and void, and that an objec
tzon t(). ]unsdtctzon b:1sed on over valuation or under
valuation, should be dealt with under that section and not 
otherwise." · · 

The reference to section 57S, now· se9tion 99; C.P.O., in the 
opening words of the section is signjfica.t1t. That section 
while providing that llO dec.l'ee sha.JI be reversed Or VU·l'ied 

I 
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in appeal on account o( the defects mentioned therein 
when they do not a.ffec~ the merits of· the case, excepts from 
i~ operation defects of jurisdiction. Section 99 therefore 
gives no protection to decrees passed on merits, when the 
Courts which passed them lacked jurisdiction as a result 
of oYer valuation or under-valuation. It in with a view to 
avoid thiS result that section 11 was enacted. H provides 
that objections to the jurisdiction of a court based on over 
va.luation or under-valuation shall not be entertained by an 
appellate court except in the manner and to the exten~ 
mentioned in the section. It is a self contained provision 
complete in itself' and no objection to jurisdiction based 
on over valuation or under valuation can be raised other
wise than in aceordance with it. 

With reference to objections relating to territorial jurisdiction 
section 21 of the Civil Procedure Code enacts that no objec
tion to the place of suing should be allowed by an appellate 
or revisiona] Court, unless there was a consequent failure 
of justice. It is the same principle that bas been adopted 
in section 11 of the Suits Valuation Act with reference to 
pecuniary jurisdiction. The policy underlying sections 21 
and .99, C.P.C. and section 11 of the Suits Valuation Act is 

. the same, namely, that when a case had been tried by a 
Court on the merits and judgment rendered, it should not 
be liable to be reversed purely on technical grounds, unless 
it had resulted in failure of justice, and the policy of the 
legislature bas been to treat objections to jurisdiction both 
territorial and pecuniary as technical and not open to 
consideration by an appellate court, unless there has been 
a prejudice on the merits. The contention of the appellants., 
therefore, that the decree and judgment of the District 
Court, Monghyr, should be treated as a nullity cannot be 
sustained under section 11 of the Suits Valuat'ion Act". 

Examining once again the decision reported in 1918 Patna. page 71 in 
the liaht of the aforesaid Supreme Court decision, I ha.ve no hesitation 
in holding that the 'Patna case merely states the fundamental aspect 
without considering the effect of section 11 of the Suits Valuation Act. 
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~ . · '.' 5. · 1 hnva·, the1:eforo, ·no hesitatiori)n holding that ho.ving failed· to 
~;niso any objection to tho District Judge hearing tbe appeal and having 
yeqtured to take tho risk of obtaining a successful result, it is not open 
~o tho uppo!lant now to raise the lack of pecuniary jurisdiction of tho 
appellate court as a point oE law without being able to show that they 
!iUIIered any prejudice as required by section 11 of the Suits Valuation 
Act. I may also state that the judgment of tho appell:Lte court was 
not nssniled on merit within tho scope required by sections 100 and 103 
oi the Code of Civil Procedure. No other error of law . was pointed 
out nor was anything brought to om· notice which would indicate to 
.show that ti.J.e appeUaut suffered any prejudice on merit. 

6. In the result, the :L(Ol'e£aid appeal is dismissed with cost. 

S. S. SANDHAWALIA, C. J.-I agree.. 

;M. K. O. A ppea[ dismissed. 
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NAND KISHORE SINGH AND ANOTHER* 

o. 

THF. STATE Q'f BIHAR AND ANOTHER 

Codt? of C1·iminal P1·oc.edure, 1973 (Act II of 1974) 
-srctic.n;s ·9.rJ(l) and 96(4) scope and ajJfJlicability of-grounds of 
:OfJinion of the Government in the notificati ons , whether 
w:cessarv-notificatiqns, whether must bear a ve·rbatim record 
of tht? fnr;'eiled material$ or give a detailed gist thereof-:
,1M~s req. ,of bot/z mcili.cio¥~ and 'delibemte inte.nt within · the 
amuit. of scd10n 295-A of the Penal Code, whether to he 
~~t11Mislu·, l as a condition for acting unde,- ~ection :]5(1 )
juri~-;rllclio~t oj the High . Court ttnder section 96(4)-Penal 
'Code, l 860 (Act XLV of 1860) section 295-A. . 

. Per Cunam..-\-Vhat s.ection 95(1) of the Code of Criminal 
Pror.('dlln'. 1973, commands is that the State Government has 
to. mr~Yc "~ an opini0n that. the publications come within the 
nui'clil.f f o! the o_ffences specified therein arid as a procedural 
s:tfegnarcl It reqmres that the grounds of its opinion must be 

----------- - -·-· _ , ____ ----
''~C rimin r, J ll'ii .. cel'nuP•>11 -. un•. 10:i02 nncl llP 51 of 1983. Jn the mo.tter of 

o.pnlicnti •>1~ " nrle• sc·ctiou ()(i of ihe c,.Je of C.ti!ninal Procedure. 

Cr. :IIi~c. 11851/1993 Suresb KuroP.r-Petit :-::ncr. 

14 ILR-6 
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stated as well. The declaration of forfeiture is consequent~y 
not required to be an exha:1stive or . self-contained document 
,ncorporating all the olleudwg matenal _as also . each and every 
fact on which it is based . Any such detmled reettals or contents. 
in a notification are neither mandated by statute nor precedent 
ami would perhaps be incongruous in the nature of the notifi
caLion envisaged by the statute. 

Held, therefore, that section 95(1) oE the Code of Criminal 
Procedure, 1973, does not oblige or manc~·1te that the offend
ing portion of the publications must be· quoted verbatim in 
the declaration 'Of forfeiture or that an exhaustive gist thereof 
must be incorporated therein. As Lo the notifications in 
question, it is plain therefrom that the opinion of the Govern-· 
mcnt. that both the publications contained materials which 
woulcl be au offence under section 295-A of the Indian Penal 
Code i~ clear and categoric. Equally the grounds of its opinion 
a~·c spelt therein as well. The grounds of opinion stated therein 
show a. clear application of mind by the Government pertain
ing to the objectionable matter, the nature of the derogatory 
re[en:nces, the result flowing therefrom with rco-ard to the 
feeling!' of the muslim community and the fact th~t the same 
amoti~Jts to an offence under secti"on 295-A of the Penal Code. 

Hama·m Das v. State of Uttar· Pradeslt(1), 

State of Vttm· Pmdesh v. Lahti Singh Yadav(2). relied on.' 

. l~ftld , further, that all that section 95(1) of the Code of 
Cnm1 nal Procedure, l973, requires is that the ingredients of 
th_e offence should "appear" to the Government as · complied 
with and not that they should be "proved" at the threshold 
or that the Government should be inflexibly "satisfied" about 

(1) (1961) A. I. R- (S.C.) 1662. 
(2) (1 9'i7)' A. I. R. (S.C.) 202. 
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them. Therefore, the prima facie opinion of the Government 
that the ol!cnding publication would come within the relevant 
rcctiCIIi of the: Indian Penal Code with its requirements of 
inter1t ·would be adequate here lO enable it to act under sec
tion 95(1) of the Code. Herein the general rule that a man is 
prcwmed to intend the nalural consequences of his act would 
be attracted and such intention has to be gathered primarily 
from tile language and import of the offending publication and 
not IICCessarily by extrinsic evidence. 

Wnllao:-]Qlmson v. The King(l), Kali Charan Sharma v. 
Emj;erm-(2\, relied on. 

Hl'id, also, that the jmi:;diction of the High Court under 
section H1(4) of the Code of Criminal Procedure . 1973, is not 
merely mnf111ed to judging the opinion of the Government 
and \vhet,hcr it could he reasonably arrived at but is muc:h 
wider in weighing· for itself a,nd atTivi1jg at its own conclusion· 
(on the basis of the factua l statement r o£ the grounds) with 
rrgmtl t.o the o!Ien'cling publication, and whether the same 
come:; l;'it.hin the ambi t. of punishabil ity under the relevant 
section. Therefore, in the ultimo ·rat io it is the satisfaction of 
the High Court alone \\·hethcr the offending publication is one 
which comes within the ambit of the relevant punitive section 
of the P<·nfl l Code which would be conclusive. 

A'pplying the above and testing the two cases (Criminal 
i\riscclianeou& nos. 11851 and l 0502 of 1983) on their anvil; 

Pc:r Cunmn .--Held, in relation to the relevant ·writing 
in the br.ok entitled "Maclhyakalin Arab" in 'Criminal Miscella-
11eou-> no. ; 0502 of 1983. that, t hough marginally some shelter . 
is sought to be taken under t-he opinion of foreign histori ans, 

...:. - - --- ··-· --- . ·-·--·---· -·------ . --- -- - - - -- - -· -- .... 

(1) (1!140) Arpcal Cnses 231 ni 2-11. 
(2) 11027) ,U.R. (All.) 6<1(). 
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the :mthor herein in his ·~wn personal assessment has categori
cally proicctcd the personal and pr!vate life of the Prophet . in 
terms paL<~ntly derogatory and d~m_gratory and .. the offe~1dmg 
passages woulo squarely come w1thm the pumttve amb1t of 
secti(lil ~9!i ·A of Lbe Indian Penal Code and consequently the 
Cor~rtll1l.:'lhal action m the declaration of forfeiture was more 
than woply satisfied. 

p,;,. MaJOrity (S. Sarwar Ali, J. , Contra).-Held, in rela· 
tion tQ Lhe relevant offending paragraph in the hook entitkd 
"Vishwa J:ilta~" in Criminal Miscellaneous No. 11851 of l%3 
that. a rderence to this paragraph would indicate . that 
''Pi>•"'""' ly this passage was sought to be viewed isolately'-~ and· 
:as 1L cwupletely torn from its context. It is well sett.led that 
the oiiending publication is to be viewed as a whole and the 
intent of the author has to be ga\hered from a broader per
spccLive and not merely from a few solitary lines or quotations. 
The snlit;ny five line paragraph in 'Vishwa ltihas' in it s true 
context <aunoL po3sibly 1~e said to contain matter which would 
be punishable under .tlie stringent requi,remcnts of section, 
295 A of the Penal Code. The order of forcfe.iture. thereforei 
cannot Lc .WSi;J ined and was liable to be set aside. 

Applications by the publishers of the concerned books. · 

·r he facts of the o se materi~\ to this 'report are set out. in 
t.hc !Udgmf·nt of S. S. Sandhawalia, C. J. 

,, 

Messers Nagendra Roy, A. K. Thaku1· and P . K . Shahi , 
for the petitioners. 

Jvfr. Daman Kant ]lw. Government Advocate with Mr. 
Lala l\.ai!ash Bihan Prasad 1:n C1· . Misc. 110. 1185,1 f 83 and 
with .Wr. G. P. ]aiswal in Cr: Misc. no. 10?.02 /8 ;~, for t.h e 
opposite party. 
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. S. ~· SANDHAWALIA, C. J.-Wha.t are the acid tests for the 
sall!sfaction of. th.e High Court under · seetion 96(4) of the 
Cod~ of .Cnmmal Procedure, 1973 for either upholding or 
settmg as1de the declaration of forfeiture made by the 
Government under section 95(1) of the Code has come to be 
the .core question in these two closely connected ca~es before 
this Special Bench. 

. 2. Thp foundational facts may be noticed from Criminal 
1~Jscellaneous no. 11851 of 1983 (Suresh Kumar v . State of 
B1har and another). The petitioner Suresh Kumar herein is 
the publisher of a book "Vi~hwa Itiha.s" in Hindi authored bv 
Sri Dh:mpati Pandey, Reader, Post Graduate Department cf 
Hi10tory, Bhaga1pur University, Bhagalpur. It has been aver· 
red that Sri Dhanpati Pandey 1is ;tn author of considerab!e 
repute having a large number of books and publications to his 
credit. Earlier in 1972 he had writ ten a book named "Vishwa. 
ltJihas Darshan (Pratham Bhag)" in Hindi as a Text Book for 
Int('rmediate of Arts student~ of the Bhagalpur University. 
which was in accord ~vith the Syllabus of the University at 
the relevant time. In Chapter VIII he had written about the 
Islamic H~story. A revised edition of the said book "Vishwa 
Iti has fPratham Bhag)" was later written again by the afore
said author in accord with the Syllabus of the Intermediate 
noanl and was published by t.he petitioner in the year 1982. 
It is the case thal the author in ·writing about Isla m reli0.on 
had relied on the authm,itative his"torical ..;rorks like J the 
"Outline of History" by H. G. Wells, the ''Mohammed. :~L 
Madina" by W . !v£. G. vVatt and the Middle East by S. N. 
Fisher. elc. In discussing the Muhammadan rc!i?:ion he had 
used his disp::tssionate expr:>rti~e as a teacher of history and in 
fact had praised Prophet Hazt·at Mohammad when there was 
occassiou to clo so . On the 29th of October, 1983, the oppo
site party State of Bihar issued a notification under section 
95(1) of the Code of Crimina.] Procedure (herein<Jft(:'r r('fPnetl 
to as ''the Code") forfeiting every copy of the aforesaid book 
011 the ground that it contained objectionable matters :tn<l 
derogatory references about Prophet Harrat Mohammad 
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which outraged the relig-ious. feelings of the mu~lim community 
and was an offence pmnshable · under sectwn 295A of the 
Indian Penal Code. This declaration of forfeiture is sought 
to be challenged on a variety of _grounds to which a reference
will be made hereafter. 

3. In the counter-affidavit on behalf of the respondent 
State it has been specifically averred that the Government is 
s«tisfi.ecl that the impugned publication contained objec· 
tionable matters and · derogatory references against Prophet 
Hazrat Mohammad which outraged the religious feelings o.f• 
the muslim community and which is an offence under section 
295A of t-he Penal Code and consequently the requirements of 
section - 95(1) of the Code are amply sallisfied. Their stand is 
t}nt the references made against Prophet Hazrat Mohammad 
speeifir.:tlly and pointedly at page 174 of the said book arc 
grossly offensive and provocative and deliberately intended to 
outrage t.he feelings of the muslim community. An· Englil>h 
rendering of t.he relevant port.ion of the aforesaid . book is 
Annexure 'A' to the counter-affidavit. It is then the case 
th3-t despite the author's reliance on eminent foreign histo
rians, t.he fact remains that his comments about Prophet HazraL 
:Mohammad in the book have hurt the beliefs and sentiments 
of the muslim community and even a teacher can have no 
licence to wound such religious susceptibilities. Lastly, it is 
alleged t-hat the muslim community all over the country had 
shown resentment by chalking out agitational programme which 
h:1.d :1ll potentialities of vitiating t.he communal atmosphere in 
the Stat€: and even posing· a serious threat to public peace and 
tranquility. The legal grounds t':lised on behalf of the writ 
petitioner are strongly controverted. · · 

4. Tn the conil.ected Criminal Miscellan~ous no. 10.102 of 
1983 the pellit.ioner is again the publisher of the offendino· 
pt.blication "Madhyakalin Arab" in Hindi ·which is also autho~ 
red by Sri Dhanpati Pandey aforesaid. The sari.d book was 
declared forfeited by the Government by the notification dated 
the 15th of September, 1983, on the ground that it contained 
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·objectionable matters and deroiatory references about Prophet 
Hazrat. Mohammad which outraged the religious feelings of 
the muslim community and was o_therwise punishable · under 
seetior;t _295A of the Indian 'Penal Code. 

5.· The stand of the State herein is identJical with the ear
·lier case and it is specifically pointed out that the references 
m<lde. against Prophet Hazrat Mohammad at pages 55-57 of 
.the:. book "Madhyakalin Arab" ·are grossly offensive and provo· 
e;a~ivo and deliberately intended to outrage the feelings of the 
muslim community. 

6. ~ow it seems to be plain from 'the · aforesaid resume 
that herein there is the closest similarity of facts in both the 
petitions and equally a virtual identity ··of the issues of law 
arisins- therefrom. Mr. Nagendra Roy, learned counsel appear
ing for the petitioners, and Mr. Daman Kant Jha, the learned 
Government Advocate appearing for" the State, who are repre- · 
senting the parties in both 1;he cases, are, therefore, agreed 
that ~his judgment would govern them. 

7. Since the primal issues herein turn on the language 
and import oE sections 95 and 96 of the Code_of Criminal Pro· 
cedure, 1973, it becomes necessa11' to advert to their legislative 
history for the correct perspective for their interpretation. 
This is morE' so because the applicability of precedent under 
tht~ ear11er law would be a tl;lreshold question. Now the Code 
of Criminal Pricedure, 1 898 as originally enacted, did not appa· 
rently contain any corresponding provision for a declaration of 
fnrfeiture of prescribed publications. However, by Act 14 of 
1922, sections 99A, 99B, 99C, 99D, 99E, 99F and 99G were in
·sePted in the Code of Criminal Procedure, 1898 !(hereinafter 
r-eft>rred to as 'the old Code). These empowered the State Govern
ment to declare certain publications forfeited and to issue 
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sea'rch iv:tmmts .for the-s~m~ and the _con~e~uential- · ~rocedti_ral 
require1nents of an ?pphtatw~ to the ~-ltgh Cour~ 't~ set a:m!e 
the order of _ forfeiture, the evtdence to .be led rn mch a p·ro· 
cecding as also the mode arid man'D:er bf hea:i-irig Of sttch. ait· 
applieat.ion which was statutorily prescribed to be heard by a 
Special Bench of three Judges of the High Court. When the 
old Code was sub-planted by the Colle of Criminal Procedure, 
1973 (hereinafter referted to aS "the .Co(,le"), the provi-
sions of sections 99A to 99G wete not retained in their original 
form hut substi tuted by sections' 95 and 96 of the Code. A 
comp·arison of these provisions would indicate that though · the 
language is not literally in jJari materia, yet in effect the snm 
and substance of the earlier law has been reincorporated with.
necessary changes with an eye to better draftsmanship. Thus 
·section 95(1) and (2) correspond to section 99( l) and (2) of the 
old Corle and section 95(3) is in pa'l'i materin with the earlier 
section 99G . . Similarly, sub-sections (1), (2) and (3) of section· 
96 of th~ Code are either in pan: trlateria or in ' the clost!st . simi--

: larity to sections 99B, 99C and 99E of the o1d Code respectively. 
Lastly, sub-sections (4) _and (5) of section 96 co'n·espond to · sec
_tions 99D(l) and 99D(2) of the old Code. I t , therefore, seems 
to follow inexorably that barring marginal consequent ial chan- · 
ges and stmctural recasting of the provisions, the· ea rl ier law 
under the old . Code has been maintained intact. · Tl~erefore. 
the prec~dents of the final Court with regard to the ccrre~pond
ing provisions of the old Code are not only attracted but ·whe~ 
rev~r they cover the issue on all fours, they have to be t reated 
as binding under the Code as well. The legal issue ari::;ing 
herein has, therefore, to be determined in the lio-ht. of and 

0 

within the parameter of the ear lier precede!lt wherever it 
governs the same. 

. 
8. Having thus noticed the historical legal backdrop,, one 

may now tum to the impugned declaration of forfei ture -in the 
present cases . Since a · considerable amotint)_, of the 
submissions of the Learned Counsel turn aronnd the-
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very _hinguagc . of the notifications, these may . b~ quoted at the· 
outset: • . 

"Tlw29th Ociobir, I 9'8W' 

S. 0 . 132.4.-Whereas it appears to the State Govern
ment that the book entitled "Vishwa Itihas·•· 
(~ratham Bhag) .. written by Shri Dhanpati 
Pa_ndey, Reader, Post-Graduate . Department d 
History, . Bhagalpur University, ··Bhagalpur, prin
ted by Shii Shyam Bihari Press, Patna-4 and Pub
lished · by Ganga . Pustakalay, Patna-4, contains 
objectiqnn.fJI~ matters and derogatory references 
about P.~OjJhet Ha.r.rat Mohammad which outrage 
the 1·ebgwus feelings of the -Muslim Communi t-v 
ai1d is an offence fnmishable under section 295 t1 
of the l nrlian Penal Code . . · 

Now, therefore, in exercise of the powers conferred by 
sub-section (l) ·of section 95 of the Code of Crimi· 

. nal Procedure, 1973, the State Government is 
pleased to declare every copy of the aforesaid book 
'Vishwa Itihas' to be forfeited to the Govern
ment." 

· "'The 15th SeptemlJer, 1983" 

S. 0 . 1129.--Whereas it appears to the State Govern
ment that the book entitled 'Madhyakalin Arab' 
writt-en by Shri Dhanpati Pandey, Reader, Post
Graduate ffepartment of History, Bhagalpur Uni
versity, Bhagalpur, printed by Surycday Pres:; 
Chak-musallahpur, Patna and published b)• Janki 
Prakashan , Ashok Raj Path, Patnafl979 Ganjmir
khan , Dariyarranj , New Delhi, its Chief distri-

.., l 1 R. P . butor being .Janki Prakash an , As 10-" <lJ ath. 
Patna, cnntains objectionable matters and dem
gatory ,-e(erences about P_r~phet Ha~rat M oham
mad which outrage the ,·ehg10us feelzngs ~f th~ 
Muslim Comnwnity and is an offence punzshabl~ 
1tnde1· section 295A of the Indian Penal Code·. 
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Now, ' therefore, in exercise of the powers conferred br 
sub-section( I) .of section 95 of the Gocle of Crimi
nal Procedure, · 1973, • the State Government is 
pleased to declare every copy of the aforesaid book 
"Madhyakalin Arab" to be forfeited ·to the 
Government." · . 

9. Now the frontal challenge raised rut the outset] 
by learned coimsel for the petitioners, JVIr. Nagendra Roy, 
resting as . it does on ·fue language of section 95 (1), 
("the State Government may by notification state the grounds 
of its opinion") was that the aforesaid notifications did not 
eontnin the grounds of opinion of the Government but: 
in fad ,-ecorded only the bare opinion itself. On this premise 
it was contended with persistence that a failure to state the 
gTotmds of its or>inion by tht State Government woul& 
11e1~ st: Yitiate the said action and equally tthe notifications. 
Elahorat.ing his submission, the learned counsel sought to high~· 
Ji~ht the fact that neither the offending portion of the for_, 
feited publications had been quoted in fhe notification nor, hi 
the <Jltnrnative, a detailed gist thereof had been given therein 
and that even specific references fo pages and paragTaphs had not 
been m~ule in order to iilc>ntify the relevant passages. Primary 
rr:liancc wa~ placed on the case· of Ha.rnam Das v. State of Uttm· 
Pra,(arl (I) and on the case of Narayan Das Tndurkhya v. The 
State of Madhya Praaesh(2). · 

·• 10. As stands alreadv noticed, the submission aforesaid 
re5ts primarily on the. very 'language of the statute and it is 
therefore. apt to quote the> relevant parts of sections 95 and 96 
·()f the Code for 'facility of reference: .·. . _ . 

"95. Power to declare rertain publications forefeitecl 
and to issue search-warrants for the .same.-( l) 
'\.Vhere-

(a) any newspaper, or book, or 
(b) any document, 

(ll (HJiil) :\ .J.R. (S.C.) 1662. 
·(2) ('I !J72) A.I.R. (S:C.) 2086. 
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·Wherever printed, appears to' the State Government to 
· contain any matter the publication of which is 

punishable under section 124-A or section 153-A 
or section 153-B or section 292 or section 293 or 

'D:l. section 295-A ·of the Indian Penal Code (45 of 
1860) the State Government may, by notification 
stating the grounds of its opinion, declare every 
copy of the issue of the newspaper containing 
such matter, and every copy of such book or other 
document to be forfeited to Government, and 

. thereupon any police officer may seize the same 
wherever found in India and any Magistrate may 
by warrant authorise any police officer no~ below 
the rank of sub-inspector to enter upon and 
search for the same in any pre·mises where any 
copy of such issue or any such book or other docu· 
ment may be or may be reasonably suspected 
to be. 

"96 . . Application to High Court to set aside declaration 
of forfeiure.-(1) Any person having any intere5t 
in any newspaper, book or other document, in res
pect of which a declaration of forfeiture has been 
made under section 95, may, within two month'> 
from the date of publication in the official Gazette 
of such declaration, apply to the High c;omt 
to set aside such declaration on the ~;round that 
the issue of the newsfJaper, or the book' or other 
'document, in respect of which the deClaration was 
made, did not contm:n an)1 such matter as is refe!
?·ed to in sub-section ( l) of section 95. 

(2) .. .. . .... .... .......... . 

(3) . ... ' .. .. .. ........ . ... . 

;.f) 
' ' 

The High Court shall, if it is not satisfied that the 
issue of the newspaper, or the book or ?the; docu· 
ment, in respect of which the application ha!; 
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• 
been made, contained any wr.h matter as is refer._ 
1·ed . to in sub-section (1) of section 95, set aside thtJ 
decla1·ation of forfe~tu?·e." · 

. 11 . Before appra1s1ng ·and evaluating the aforesaid con ten· 
tion of the leamed counsel for the petitioners, it seems incum
bent to first dete1mine in a way its very maintainability. A 
t·efei't'ncc to si.1b-sec'tions (l) and (4) of section 96 would indicate 
that the ground for setting aside the order in the application 
and the ~atisfaction of the High Court is to be directed to the 
issne whether the offending publications did coritain any such 
matter as is referred to in sub-section (1) of section 95 and thus 
comes within the mischief of one. or other of the sections cf 
the Pen a 1 Code specified therein. Earlier there had existed a 
coJJsirlet:lble body of judicial opinion that both the nature o~ 
the challenge in the application against the declaration of for· 
feiturc as also the satisfaction of the High Court were limited 
only to the ground that such publications did not in fad contain 
any ~nc>h matter which may be an offence under the relevant 
section of the Penal Code. This seems manifest from the power
ful dissenting opinion of Das Gupta, J. in Harnam Das' s case 
(.<:1tfmt) . Howecer, the controversy on this point it set at rest by 
the mC~jority opinion of Sarkar, J. in the said case wherein i~ 
war. he.ld as under: 

' '\Vhat. then is to happen when the Government did not 
gtate the grounds of its opinion? In such a case 
if the High Court upheld the ordei·, it may be 
that it would have done so for reasons which the 
Government. did not have in contemplation at 
all. Tf the High Com-~ did that. it would really 
have made an order of forfeiture it.~elf and not 
upheld such an order made by the Government. 
This, as already stated, the High Court has 1~0 

. power to do under section 99-D. It seems clear 
to us. therefore. that in such a case the HiF;h 
Comt must set aside the order undei· section 99-D. 
for it ·cannot then be satisfied that the grounds 
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given by the Government justified the order. 
You $:ann.ot be satisfied about a thing which yoj.l 
dq nqt ~now .. This is the view that was taken in 
.tjnm Ranjan Chose v. Stat.e of West Bengal, 59 
Gal. W. N. 495 and we are in complete agreement 
with it. The present is a case of this kind. We 
think that it was the duty of the High Court 
under section 99--D to set aside the order of forfei· 
tnre made in this case." 

Jn v:,. •v .of thf categoric decbr<~tion of the law it must be held 
th::tt the Jcamed Counsel for the petitioners is entitled to raise 
the issue ancl ch<Jlienge the notifications on the plea of the 
aliegecl tot:tl absence of the grounds of opinion of the Govern
I:nen L in the notifications. 

12. l I 0\H: Yer, coming to the facnwl ::l:tpect. of the cont,<'l}· 
tion raised. it is first manifest, that neither of sections 95 and 
96 obi ig~ or mandate that th_e offending portion of the publica
tioi1s rnust be quoted verbatim in the declaration of forfeitu_t:e 
cr th:•t ar. exh::mstive gist thereof must be incorporated therein. 
Even a refc-r(·nce to the authoiities relied upon by the learned 
CGun'id for the petiti_oners \muld indicate that this is not a.t 
all the I('(jt~irement of law. \Vhat section 95(1) commands .is 
that the St::!l<: GoYernment has to arrive ~t an opinion {j)at the 
publications come within the mischief .of the offences specil_ied 
t.hc.r.r.t.n :\lld as a r.rqcedural safeguard it r:equires that the 
grou ,Hh of it.~ opinion must be stated as well The declaratio~1 
of forfeiLttl c i~ consequently not required to be an exhaustive 
or s~lf r.oniained document incorporating all the offending 
material as also e:1ch and every fact on which it is based. Any 
such clcLailed recitals or contenLs i.n ~ notification are neither 
manciateci ·by s.tatute nor precedent and would perhaps be 
inomgruott:" in _the nature of the notification envisaged by the 
statute. 
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J 13. The stand of the learned Counsel for the p~titioner11 
may abo be tested from another ref1:eshing ang.le. . lt IS har~Ux 
in drs'putc that the very object of_ the laW ~1ere1n IS ~ P.rescnbe 
forthwith and prevent any w1de rangLng publlcatt~ns of 
seclitillll:; and other offending materials in order to av01d the 
outraging of the feelings of a particular community or prom~ 
tion of class hatred betwixt the citizens. The purpose here IS 
pi·eventive and not punitive. In view of the large scale public 
mischief <~ pprehencled, it is sought to be nipped in the bud by 
stratghtwav forfeiting the publications. To require as a matter 
o~ la,,· that the offending portion thereof should be quoted 
verbatim in il Government notification or to give an exhaustive 
gist t.hen·uf would in effect be giving widest and authentic 
publicily t.o the offending material and in :fact defeating the 
lar~cr pm}ose underlying sections 95 and 96 of the Code . . 
Doing so would enabte the malicious, seditious and offending 
publication to pervade every nook and corner through the 
melt t'l of Government notifications even though the original 
circulation of the publications may be acutely limited. · I am, 
therefore . oE the vie-w that it is 'neither the requirement of law 
nor of prece-dent and prudence that the oHencling portions of 
the puhlicarions, which may be directly and flagrantly outrag
ing the fe<>lings of a particular community or promoting acid 
hatred betwixt the two classes of citizens should be Cither 
quoted 'erb;:t.im or have a· authenticated gist thereof in the 
statutory 110Lifications: It is amply sufficient if on the grounds · 
of opinion, that. is, t~1e_ conclns~ons of fact being duly sta:ted 
the _G~wCI:nment s opLm~m . an·IVed at . t~1erefrom is ~ clearly 
exlubltt'cl rha~· .the· pubhcatwns come Wltlun the mischief of 
the law. Therefore, the submission that the notifications must 
b~:tr a \'crbatim record of the forfeited materials or o-ive a 
detailed gi~t thereof is untenable and must be rejecteq.

0 

14. Advertin_g .now to the notifications it is plain there
fro~\ that th~ opuuon o~ the ~overnment that both the publi
cations contamed matenals wh1ch would be an offence under 
section 20F•-A of the I n~lian ~e1~al Code is clear and categoric. 
Equally the grounds of Its opm10n are spelt therein as well. In 
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terr..is it is first mentioned that these contain objectionable 
mat~er: It_ is true that this i,s not speli out in any great detail 
yet It IS e···ldent enough as a fact that the State Government's 
opinir.u was that the publications contained matters which are 
plainly objectionable. However, immediately thereafter more 
specifically it is stated that these references to Prophet Hazra~ 
i\Joh~muH;I(i are derogatory. · The conclusion of fact herein is 
obviouB tint in the assessment of the State . Government the 
relevant contents of the publications are directed to denigrate 
the Prophet. Again the conclusion of . fact arrived by the State 
Government'as to the rewlt of the said publications is categoric 
that they would outrage the religious feelings of the muslim 
community . Lastly though it ,\·ould not in any way be conclu· 
sive, it is dearly .concluded that the mischief herein comes 
;within the ambit of section ~95~A of the Penal Code. There
Jore, the grounds of opinion stated herein show a clear appli
ca~ion of mind by. the .. Government pertaining to the 
objectionable matter, the nature of the derogatory references, 
the result ·flowing therefrom " ·ith regard to the feelings of the 
nw~lim tommunity aucl the fact that the same amounts to an 
offence under scdion 295-A of the Penal Code . . , 

15 ~L IK•ugh it is now exiematic afte1· Harnam Das's case 
(supra) tb<~l the notification must contain the grounds of 
opiniou of tl~ State Government and not merely the bare 
opinion a~ ~>uch yet it is equally well·senled that these grounds 
do not have to be exhausti,·e or a self-contained code by itself. 
In the .'Stalt: of Ul tm· Pradesh v. Ltt!ai Singh Yaclav(l) it has 
been succinctly . held that though the statement of the grounds 
of opinion is a must yet these may be 1·easonably brief in the 
followi~1~ words : · 

"''\'\re dC' not mean to say that the grounds or reasons 
linking the primary facts with the forfeiture's 
opinion. must be stated at learned length. That 

·-------------- · :- ·------- ·- ----- . 

(1) (1977) A .I.R. (S.C.) 202. 
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depends. in some cases, a laconic .sta~em~nt may 
be enotlgh, in others a longer rat10cmatwn may 
be pw.rer _but never laches to .the degree of 

tac1tunuty. An order m~y be bne,f but not a 
bl!!,nk." 

In the ligi1t of the above it would follow both as a matter of 
fat:t as .of law th;tt the two notifications herein specify the test 
o! statiug the grounds of opinion of the Government concisely 
·yet bdetly.' Inevitably .the submission of the learned Counsel . 
~or the petitioners for assailing the notifications on the alleged 
tot:,[ auscucc of the grounds of opinion of the Sta~e .Govern-
·.m~nt mu~_t· fail and is hereby rejected. . · 

1 t\. The next contention forcefully urged on behalf of the 
pt'Litioner~ · was that the offending passages do not contain any 
matter which would be within the ambit of section 295-A of the 
Peml Code an~, therefore, punishable thereunder. _Herein ' 
the emphasis is on the fact that to be an offence tbe publica
ticn must be with a deliberate and malicious intention. In: 
sum the contention was that unless the mens rea of both mali
cious 'llld deliberate Intent is first established, the mere fact of 
the nwterial being offensive and outrageous to the · religiom 
feelings of.a _communit~ is . by itself insufficient to bring the 
matter mthm the mischief of the statute. Particularlv 
if was argued that .the author was a Post-Gradua'te teacher o'f 
History. and a writer of .s<?-r;ne s~ancling and, t_herefore, the clt~rge 
of dc:hberate a~d m~llCIOus. mtent 111 makmg- the publication~ 
would not be easily latd at Ius door, and the same must be con · 

· clusi,·ely proved and established. 
-· ./ . 

17. To appr.aise the ai<;>;esaid contention it is first. apt. to 
, quote the provisiOns of: sectim 295-A of the Indian Pep~l Code: 

"~95-A. D_eliberate and malicious acts intended to out
ra&e .1:eligipu,s ~e~lings ,of ariy clas~ by insulting- its 
rehgwn or rehg-10us beliefs.-vVhoever, with deli
berat'e and malicious intention of outraging the 
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religious feelings of any cla~s of citizens of Jndirt. 
by words, either spoken or written, or by signs or 
by visible represenlations or otherwise, insults cr 
attempts to insult the religion or the religiou~ 
beliefs of that class, shall be punished with impri
sonment of either description for a term ,,·hidi. 
may extend to three years or with fine, or wi th 
both". 

It i!'- manifest that the aforesaid provtswns require tlJC.! 
?lll'IIS rt:n of a delibei·ate and malicious intention of outraaing tl!~ 
feeliJJgs of a community. However, from lhis it would he 
S<)tEcwhat fallacious to mathematically equate the proceeding'i 
Ul'( l :·r sec-tions. 95 a :tel 96 the Cede with a tri;:ll u.r.d.:::r .:..::.::!.ion. 
295-A of the' Penal Code with the accused in the deck. Tlv.: 
stritige.m rrquirements of the mens n•a to be proved and ec.fJ!>-

- lishNI are for the purpose of a conviction under this offence 
' ·;hich. carries a. sentence up to three years and fine. As is ,\·ell-

. klJ(.JIVJ1; criminal int.t:!nt may be presul!'ed or equally establi:-:~d 
by cddr.nce. Proceedings under see;tion 95 do not neces;~rily 
require leading of any evidence before action is taken und('r 
sub-section (I) thereof. Indeed to require that a deliberate 
and ma:icious intention must, first be proved at the thre.;hold 
sta~c i.>dore the Government by evidence (including any rebu!..
tal t.hereof) as a condition for acting under sect.ion 95(1 ). as if 
an ar:ct1sed person wa~ in the dock. would, in effect., Yitiually 
frustrate the preventive purpose of the said section. HO\n!ver, 
one cannot go to the other .exti·eme as well that for fhe purpme~ 
of se(.l i'Jil 95(1) the prescribed intent for the offences uncle!· the 
Indian Penal Code wattld become wholly irrelevant. Indeed, 
what thr. law seems to require here is a synthesis betwixt these 
t"'o l'!xtremes. This is evident from the phraseology employed 

-.j.i1 scction:.95(1). Therein the requirement is--"appears to · the 
State Government to contain any matl'er the publication · r.f 
"hich j·s punishable." The statute dnes not require _ that 
it should be "proved" to the State Government, or that, it 
should be "satisfied" . that all requirements of the nunishing sec
tions inrluding mens 1·ea are fully established. It is well-known 
J4 ILR- 7 
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in lqpl terminology that the word "appears" is .even narrower 
t.h;~r. ''sat-isfied" and more so from the word "proved". There
~orc, all that section 95(1) requires is that the _ingredients o£ 
the oflence should "appear" to the Government as complied 
with n.nd not that they should be "proved" at the tbreshold or 
thrtt the Government should be inflexibly "satisfied" about 
then.. Therefore, the jJrima facie opinion of the Government. 
that Lhe offending publication would come within the relevant 
section of the Indian Penal Code with its requiremen'ts of intent 
woulc: be adequate here to enable it to act under section 95(1) 
of the Code. Herein the general rule that a man is presumed 
to intend. the natural consequences of his act would be attracted 
and such'int,ention has to be gathered primerily from the 
lanp;uage and import of the offending publication and not nec<:>s
sarily by· ext-rinsic evidence. Reference in this connection may 
first be made to Wallace-Johnson v. The King (1) at pa.ge 241: 

"The submission that there must be some extrinsic evi
dence of intention, outside the words themselve~. 
before seditious intention can exist, must also 
fail, and for the same reason . If the words arc 
seditious by reason of their expression of a sedi
tious intention as defined in the section, the sedi
tious intention appears without any extrinsic: 
evidence. The Legislature of the Colony might 
have defined 'seditious words' by reference to an 
inten'~ion proved by evidence of other words or 
overt · acts. It is sufficient to say they have nol 
done so.'' \ 

. :rherefore, the onus to dislodge and rebut the fJrima facit' 
opm10n of the · Government that the offending publication 
come!' within 1the ambit of the relevant offence includina' il:s· 
requirements of intent is on the applicant and such inlei~tion 
has to he gathered from the language, contents and import 

. (1) (1940) A.C. 231, 234. 
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thereof. This view is b!lttressed by t~e decision. o~ the Special 
Bench. Jn re: The Amrzta Bazar Patnlw Press Ltmtted(l) m the 
context of t~e somewhat analogous provisions of the Press AcL 
and more dtrectly by the under mentioned obeservation of the 
Special Bench of the Allahabad High Court in Kali Charan 
Sharma v. EmjJeror (2): 

"When the case was opened there was some discussion 
regarding the onus of proof, it being contended 
on behalf of the applicant that it lay upon the 
Government to . establish that the order com
plained of was justified by law. Speaking for 

· myself I feel clear that this argument is not well 
founded in view of the language of section 99-B. 
·where an application is made under that section 
to have an order of forfeiture set aside on the 
ground that the matter published does not fall 
within 'uhe mischief of section 153-A I.P.C., it is 
in my opinion for the applicant to convince the 
Court that for the reasons he gives the order is a 
wrong order." 

Anrl again: 
"If ;the language is of a nature calculated to produce or 

to promote feelings of enmity or hatred the writer 
must be presumed to intend that which his act 
was likely to produce. This was the principle 
laid down by Best, J., in Burdett's case (4 B. and 
A. 120), in dealing with a case of seditious libeJ 
and the same principle clearly applies to the case 
of a publication punishable under section 153-A 
I.P.C." 

To conclude on 'this aspect, the challenge on behalf of the 
petitioners that. the requisite intention h.ad no~ been proved by 
extrinsic evidence and furt.~er that such mtentwn must be con· 
dusively proved and established before .the _Government under 
section 95(1) of the Code must fall and ts reJected. 

(l) (Hl20) A.l.R (Cn\.) 478. 
(2) (!P27) A .I.R. (All.) 640. 
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1~. Now what an" the acid tests for the satisfaction of the High Court 
or otherwise that the ollcnding publication contains auy such matter 
ns is specified in section !J5 (1) ? On behalf of the State Mr. Dai?an 
1\ant Jhn. has first projected the aspect that the . power h ere IS a 
preventive one in the larger intcre~t and the matntenance of class 
ltarmony within tLe State. Therefore, it was argued that .if. the Govern
ment b011a fide and prima. facie comes to the opmton that the 
publication would he punishable under section 295-A nnd in order to 
pren'nt tile ndschief forfeits the publication, the Government's opinion 
and conscfluent action shonld not be lightly interfered with . Indeed , t!Je 
submi,sion was that the High Colllt should not substitute its own 
opinion iu place oE tlw State Government. The test advocated was not 
the nnusmtl one that if tile Govcrnme.nt's opinion could have been 
reasonably arrived at t!Jen it is not for the High Comt to f.et a, ide 
the exercise of po,\-er under ~ection 05 (1} tnC're)v becanse its own 
opinion tinged ~:ith judicii! ) liberality 1i1ay he differei1t. In other words, 
the State'~ stnucl \ras that e•cn if two opinions. cou111 be r caso;:nlliY 
arrived nt on thr. fnetnal material then the High Court should n ot set 
nsidP the State Government's action. In sum, tbe test canvas~ed , ,·ns 
thnt if ou the stnt.~d grounds the opinion of the Government conlil he 
reasonnb)y arrin•d at, the same would· be · immune from interfet·e"'':'<'· 
In·f .. :, ·ni?~S to ilim one must notice that the leamed counsel for - the 
St!!H! t.lid not take up the extr~?ffie st::mil that the OplllJOil of 
the ~tate Governn aent . would he conclusive once the procedur{!] 
requirements of sec-tion !J5 (1) wt>re satisfied. 

lfl. Despite the plausibility of the aforesaid submi~sion, T am unwill
ing to enter the thicket of the slippery test as to the conclusion of 
n. reasonable man on the factual material or whether the opinion of ~he 
GoY~rnment would ~e reasonablv anjvcd at. It appears to me thnt 
read1ng $Cetions !)5 and · !)6 together. the fir~t provi~~ion Ia vs dowu the 
folindational or jurisdictional data for the exerci~e of the po~e1· conferred 
under ·section ()5 (1). However, · whe.n it comes to te~ting nnd 
up~wlding the dec!arHtion of forfeiture under section 9() (4) then the 
solttar:v test presr.nhed is the ~.atisfaction of the High Court itself with 
regard to the oll'eniling material being puni~hable or not under the 
releva.nt .sr~ti?n of the Tnd_ian !Penal Coile specified in the notifications .. 
The )~n.sdtct!On of the Hurb Court is not merely confined to judg-ing 
the optnron of the Government a.nd whether it could be reasonably 
arrived at bu_t is much wider. in wei!:!hing for it~elf and arriving at its 
own c~>ncluston (on the bns1s of the factual statement of the grounds) 
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with regard to the ofi'ending publication, and whether the ~.arne comes 
witl!in the ambit of punishability under the relevant section. Thus the 
primary test is the satisfaction of the Hif!h Court itself with regard to 
the justifiability of the declaration of forfeiture and all other considera
tions at·e subscn·ient thereto. It is not that the State Govern
menfs opinion alono and its prima facie satisfaction is the sole issue· 
but instead the High Court's own assessment and satisfaction about 
the puhlication being punisl1able and coming within the four corners 
of the miscl!ief of a particular section of the Penal Code is the 
primary question. Such satisfaction alone is the pitch and suhstancc o! 
the matter and not any tautological . gambit wbetber tl•c State Govern
ment could have reasonahlv arrived at such an opinion or that the 
test of a reasonable man doing so should be ~atisfied. Therefore, in 
the ultjmo mtio it is the satisfaction of the High Court alone whether 
the offending 'publication is one which comes within the ambit of the 
relevant punitive section of the Penal Code which would be conclusive. 

20. To summarise on the legal aspects, it must be held : 

(i) That the statement of the grounds of its opinion by the State 
Government is mandatory and a total absence thereof 
would vitiate the declaration of forfeiture. 

(h) That the mens rea pre~cribed by sections H~·l-A, 153-A, 153-B, 
292. 293 and 295-A of the Indian Penal Code is not to be 
conclu._ively established hy extrinsic evidence before tull 
Government as a pre-condition of forfeiture. 

(iii) That the intention prescribed by the relevant section of the 
Indian Penal Code is to be gathered primarily from the 
language, contents, and impmt of the offending publica
tion. 

(iv) That the onus lies on the applicant to dislodge and 
rebut tl1e prima facie opinion of the Government that the 
offending publication is puni5!bable under one or other of 
the relevaQt sections of the Indian Penal Code; and 

(11) That the satisfaction of the High Court alone that t1:·• 
offending material does not contain· any ma-tter which i~ 
punishable under one or other of the relevant section~ 
specified in section 95 (1) (b) is the ·conclusive factor iu 
either upholding or quashing the declar:Lt.ion of forfeiture. 
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21. Now applying the nho,,e and testing the first 
-case on its anvil it deserves n otice that in 'Visl1wa 
Itihas' the onlv oll'encling p01tion relied upon is a short 
paragraph of five iines nt page 174 o[ a re_latively yo[uminous . vol.ume 

. running into 328 pages. A reference to thrs paragraph would tndrcate 
. tl..mt apparently this passage was s-ought to be viewed iso[ntedly and as 
if completely torn from its conteXt. It is \Yell settled that 
tho oiTending publication is to be vie\\'ed as a. whole and the intent 
of the author has to be gathered from a. broader perspecth'e ancl not 
merely from tt few solitary Jines or quotations. Reading the alleged. 
offending paragraph il;, its context it is manifest that the . snb-Cl1apter 
beings with the l:e:1ding "Q1aracter of Mohamm~,l Sahib''. As is inevi
table in world[}' (ItT airs, it is pointed out that there arc two aspects or 
· apprnisnl of hi~. variegated personality before us. Rcfe1·ence is then made 
to the views of foreign historians by wa.y of express reference ancl 
quotation from the well known work of H. G. ·wells . ''Outline of 
Ifi~.tory' '. Equally reference is then made to ·the opinion of Proefessor 
Davis as evidoncec1 by his boolc "History of \Vorld Civilisation". 
Having noticed these the author himself f.tates in unequivocal terms 
that he does not agree with auy such critical asse>sment. Thereafter· 
what appears to be his own view, which is specified as the second 
aspect of Prophet Hazarat 1vfohammad's character, is elucidated in some 
detail. This immediately follows and Is an integral part of the alleged 

; offending paragraph and, therefore, a free translation thereof deserves 
. quotation in extense : 

"The aforesaid view can ·not be treated as the abr,o[ute truth. 
The works of Mohammad Sahib are as clear as pages of 

open books before us. If a close stncly of this is made 
then it would be manifest that Mohammad Sahib was 
a far-sighted man and be knew as to how the muslim 
society could be organised by passing through which course. 
Tt was possible for meu only like Mohammad Sahib to 
teach social ideals, lessons of discipline and the ways of 
removing their differences to the people of Arabia-. It is 
not the less praiseworthy that he pla.yed the part of 
R~sool ~ith dignity after facing thousands of great 
dJ~culttes an~ ~emaining steadfast. Islam which was 
basrc~lly ~ rehgron became an expire on account of him 
I<hah~as hke Abu Baquar, Umar, Usman, Ali as also 
Abbast established a. big empire in the name of Mohammad 
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Sahib which can he counttd in the category of big States. 
Therefore, Mohammad Sahib was not only a reformer 
but also a statesman. " 

It could SCPr:l manifest from the ahove that tl•e a11tl·or'~ ,~-.-~ ""''~~·d,af 
and as~essmcnt, far frl)m in any '"a.Y bf,ing dr·rn~atl)i-~ . are 
literailv aud extremclv Jaud:~torv of Pmpliet Hazrat :..roiJ<JrJJJJiad . To 
hold tl;at the~e can in .. any wHy 'outrage the reih!ious feelings l)r tl•P. 
muslim c0mmunity thus appears. to lite as w!t<)Jiy nnt(:nahl<~. Tt is well 
to recall that to come within the authit of s~ction :.!~;!i -:\. t!:e 
intent must. be both malicious nnd deliberate. As was not:eed t:<:rlier, ti•e 
author is a man of some standing among-rt the text boo!: 'S!'l!"··: in 
history and the offending pazsage wlten read in its NJ!l!"xt woulrl 
show that he was at pain~ to repel the ,-j ew~ of foreign histori:lll~. \\·e 

· had repeatedly pressed the learned counsel fo1· the St2!e to pin-p<"Jiut an y 
other objectionable matter in the whoiP. ,·olume of ' Vi~hwa Ttihas', 
though it would be hardly p ermissible for him to rely on anything wldch 
was not stated in ·the grounds of opinion nnd in the sp··<:ifie :n-c:·:w·nts 
in the counter-affidavit. N everthe!ess, he franke!v conceded hi~ ha bility 
to point to an~·thing more. Nor cau ope Jose ~.ight of the fact tl1at 
in bistorv text book the references are with re~rard to historit-al fnets 
and a nai ration thereof .can not easilv be labelled ar. a. deliberate or 
malicious act to outt.age' ,.r .. -the. feelings of a pan:~ • tlar 
commun:ty. · It is axiomatic that perhaps two opinions are ca.sil:v pos~ib!e 
about historical events and equally of the great world figures who may 
]}ave dominated the same. As was observed in Kali Charan Shcrma' s 
case (s1ipra) in countries where there is a certain amocut of reli~ions 
freedom allowed a modi~11m of critici~m would be permissible if it does 
not stoop clown too low. Equall_v in this context -a reference may he 
made to tl1e recent precedent in Mfs. Varsha Publication Pr-t . Ltd. 
v. State of Ma.haraslma(l) at page l.J54 : 

"Different considerations will prevail when we are to consider. 
a scholn.rly article on history and religion based upon 
research with the help of a number or reference books. It 
will be verv difficult for the State to contend that a 
nanation of history won)d promote violence, enn1ity or 
hatred . If sucl:t a contention is accepted, a day will come 

(1) (!98D) Cr. L.J. 1446. 
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when that part of history which is unpalatable to a 
particular religion will have to be kept in cold storage on 
the pretext that the publication of such history would 
-constitute an offence puni~hable under section 153-A of 
the I. l' . C. We do not think that the scope of section 
153-A can be enlarged to such an extent with a view to 
thwnrt hi~torv. For obvious rea~ons, history and 
!1istoricnl ev~nts can ·eot he allowed to be looked as a 
secret on a specious plea that if the history is made known 
to n. person who is interested to know the· hh;tory, there 
is likelihood of someone else being hurt. 
Similarly . an article containing a historical 
research can not be a.liowed to be thwarted on such 
n. plea that the publication of such a material would be 
hit by section 153-A. Otherwise, the position will be 
very precariou~. A nation will have to forget its own 
history and in due course the I1ation will ha.ve no 
bistorv at al\. This result can not be said to have been 
intended by the Legislo.ture when section 153-A of the 
I. IP. C. and section 95 of the Cr. P. C. were enacted. 
If anybody intends to . extingui~h the history (by 
prohibiting its publication) of tl1e nation on the pretext of 
tnking action under the above sections, his act will have · 
to be treated as mala fide one.'' 

In the light of the £tbove a.nd the reasons eat·iier recorded, it ~eems 
to follow inexorably that the solita.t·y five line paragraph in "Vishwa 
ltibas" in its true context can not possibly be said to contain matter 
which would be puni~hable under the stringent requirements of section 
295-A of the Penal Code. The ordet· of forfeiture, therefore. can not 
be suslniued and is hereby set aside. Crimin.a! Miscellaneous No. 11851 
of 1983 is allowed. 

22. Coming now to the second case, the categori~ stand of the 
respondent State is rc:.ted on the offensive paragraphs in pages 55 to 57 
of tlte book ":Madhyakalin Arab". A plain reading thereof can leave 
no manner of doubt that these are· offensive in the extreme and 
particulady so in the context of being made with regard to the founder 
and head of one of the greatest religions of the world. Thollgh 
marginally some shelter is sought to be taken under the opinions of 
foreign historians, the author herein in his own personal assessment has 
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categorically projected' the personal and private life of the Prophet in 
terms patently derogatory and denigratory. Apart from direct 
allegations, the passages equally contain innuendoes which leave littl& 
douLt tbe author's intent to put it in a lurid light. As has been 
noticed earlier, the intention of the author and the relevant mens rea 
for th~ offence is to be gathered primarily from the language, content 
and 1mport of the offending passages. Nor can one fail to notice 
that tbese ol:lending passages are inserted into a text book of History for 
young 5'tude;Jts to affect their young and rcailient minds tlle effect 
whereat c:m not but be either deleterious or one of grave mora) 
indignation. Thus, there does not seem to ne any doubt that both 
the specific allegation and the vagu innuendoes would gravely outrage 
and scaldalise the feelings of a devoted religious community 
pasaionately attached to its founder Prophet Hazrat Mohammad. 
Both objectirely and subjectively there would thus appear a 
deliberate anrl malicious intenti?n to outrage the religious feelings of 
tue muslim community thereby. Taking all tl•ese into consideration, I 
am of ti.Je view that the offending passages would squarely come witi.Jin 
the pul}itive ambit of section 295-A of the Indian Penal Code and 
consequently .the governmental action in tLe declaration of forfeiture 
was more than amply ~.atisfied. 
f . 

23. Accordingly, Criminal Miscellaneous No. 10502 of 1983 is 
' without. any merit and is dismissed . 

S. SARWAR A.Lu, J.-24. I entirely agree with the enunciation of Jaw 
and tlte summary thereof (paragraph 20) in the judgment of my Lord 
the Chief Justice. I also agree that Cr. Misc. 10502/1983 be d~.missed 
In my opinion, however, even Cr. Misc. 11851/ 1983 is fit to b& 
dismissed. 

· "Vi.<:hwa Itibas'' is meant as a text book for students of 
Intern:iediate in Arts (I. A.), while ":Madhyakalin Arab" is meant 
for students of Master of Arts (M. A .), both being by the same 
author, the petitioner. The learned Chief Justice has h eld in relation 
to the relevant writing in "MadhyakaUn Arab'' that they project ''the 
pet·sonal life of the prophet in terms patently derogatory and 
denigratory' ·-a view with which I respectfully agree. The question 
is : What is the position with respect to the objectionable writing in 
"Vishwa Itibas". At · the outset I must state that in law it 
matters not whether the objectionable writing constitute the opinion 
of the author himself or is the opinion of someone else, incorporated 
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or qnot!.'d in his writing 01~ publication. It is tho eiiect of the words 
used and not as to who~e opinion they are. which is the dl'(ermining 
factor . .-\11 '~ords, whetlter spoken or writing wlricll "insult or attempt 
to insult the rclifTion or religious belief" of any class comes within 
the mischief o[ S~ 295-A of the Indian Penal Code subject to the 
cxistcuC'e of the necessary intent as mentioned in the said Section. To 
inte.rpret the Section ns ~·ec1uiring that the objectionable matter sl10n(d 
projC"ct the pC'rsonal opinion of the author is to read. something into 
Section which is not there. . · 

• 25. Having stated what I think is the correct (ega! position, I must 
state here that so far as to objectionable writing is concemecl it can not 
be ~aid that the author has dissociated himself with tl1e views expressed 
therein. Dissociation is negative on two grounds. First, the author after 
mentioning the derog-atory matters. says "But the afore£aid opinion 
can Ikt he said wholly tme "(emphasis added). Clear inference is that 
according to the author, it is partly correct and partly not. As to what 
part is correct and what is not is left to the reader to guess. 
Secondly. what the petitioners own views are is apparent from his 
other book "Madbyakalin Arab", which has been rightly prescribed 
under section 05 of the Code of Criminal Procedure. 

26. What then is the effect of the objectionable words? Do they 
"insult or attempt to insult religion or the religious 
belief of any class of persons'', Muslims in this case, is one 
of the root questions that l1as to be considered and answered. 

27. Writing on the character of the Prophet (Heading of the 
Chaplet· being "Mohammad Sahib Ka Chariter"), the author introduces 
the subject then : 

'·Two aspects. of the character of Mohammad Sahib are brought 
to light before us. In one aspect he is brought to light 
before us as cunning, sexy, and greedy, and in another 

aspect he is brought to light before us as a social reformer, 
a founder · of religion and a maker of State." 

Thus the two aspects me.ntioned are, one relntina to the 
Prophet's personal life and character as a man, and the othe1~ as leader 
of the pot•ple, community and religion. The words used in this intro· 
duction ~elating to the Prophet as a man are, in my judgment, 
pro~ocatl~e, derogator!. and d~nigratory. They, thus, in my opinion, 
aro 1nsultmg to the rehgtous belief of a class of persons the Muslim. So 
much for the introductory passage. 
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28. _The second paragraphs mentions the opinions of H. C. \Veils 
and Dev_Ies :vho ha,·o been called "emtne111 historians" (emplH!Sis added.). 
TJ1e C-bJectiOnaJ words used hy them in respect to the character of · 
Prophet _and inc.orporated in this paragraph arc also clearly insulting to 
the rehg1ous belief of the l\fuslim Community. 

· 29 . In view of the above finding and in view of the position in 
Jaw, tl1e petitioner has to ~atisfy tllis Court that in ..,nitinrr till~ offending 
materials the requisite intent. as n1entiorred in section"' 1~J.'i-A of the 
Indian Prna] Code was not there . 

30. Learned counsel for the petitioner placed much rr:Iiance on the 
pnssag<' quoted in the judgment of my Lord the ChH Justice. 
A careful reading of the same would, howe,·cr, re,·ea] that the petitioner 

· was dealing there with the personality of the Propl1et as a )cader of the 
people and community and propegator of a faith or religion. The 
provocatiYe and deregatory words in the earliel' two pass3ges have not 
been rejected or characterised as wrong or even r!:>presenting .a 
prcjudired ''iew. 

31. The existence of intent has to he inferred primarily 
from the words, but other r elevant materials can he looked into. Tbe · 

· occasion on which the objectionable materials have beeu \\"ritten, the 
admitted opinion of the author in some other publication of his, · arc 
all matter5 which may be put in the scales. In my opinion the non
existence of the requisite intent Lc;. negatived from the following : 

(a) In order to magnify the importance of the derogatory opinion 
mentioned b} him, the petitioner bas incorrectly described H . G. Wells ·. 
as an eminent historian . No doubt H. G . Wells was a. well kno"n 
author, but the mere fact that his publications included a single · 
popular book in the West styled "Outline of history" does not 
entitled him to eminance as a historian. The petitioner being himself a. 
teacher of history, the clothing of H. G. Wells with the mantle of an, 
"eminent historian" can not be said to be a bona fide mistake. 

(b) In projecting the cha;acter of the Prop~et. as an individual the · 
petitioner has chosen to mentton two of the ChnstJao European authors 
who have chosen to use offensive words abour the Prophet. As a 
historian petitioner could not be unaware of the fact that •Prophet of 
Islam has been muoh maligned by the Christian authors. This bas
been explained by European historian himself. Professor 
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W. Montgomery Watt. Professor of Arabic and Islamic Studies in the 
University of Edinburgh in his book "Mohammad Prophet and States
man (Paperback Edition 1964 at page 231) has explained thus :-

"Of all the world's great men none has been so- much maligned 
as Mohammad. We saw above bow this bas come 
about. For centuries Islam was the great enemy oF 
Chris-tendom, since Christendom was in direct contact with 
no other organised . States comparable in power to ·the 
.Muslim. The Byzantive empire, after losing some of its 
best provinces to the Ar abs, was being atta<;~ked in Asia 
Minor, while Western Europe was threatened through 
Spain and Sicily. Even before the. crusades focused 
attention on the expulsion of the Saraceans from the Holy 
Land, medieval Emope was building up a conception of 
the great enemy''. · 

If the petitioner was acting · without malice, it was expected that at 
least he would give even a mild warning against the opinion quoted 

·:by him. 

'(c) The occasion on which the 'words' were written is. also of 
importance. The hook was being written for the students-of r. A . 
dass young impressionable students usually between the age of 16 and 
18. They are not expected to examine oritically what is stated in their 
text books. A young student reading the offending passage could not be 
form a Vl'l1' poor opinion of the personal character of the ·Prophet 

· (d) So far as assessment of persona] character of the Prophet is 
concerned the writing in· question is far from a balance assessment of 
.the saJlle. .. · 

(e) The intent is alw inforable from petitioner's own writing in 
·"1\fadbyakalin Arab", a. book meant for higher classes. · There be bas 
:stated "The successes and achievements of the life of lVIohammad Sahib" 
laid a certain on the shm1comings of the personal life of Mohammad 

.Sahib. · 

. 32 Leamed counsel for the petitioner relying on J(afi Ch-arm~ 

.Sharma and M js. Varsha Publication Pvt. Ltd. (snpra) contended that 
.even if thP writing may be taken to be criticism, it was 
,;permissible in law. But as pointed out in Varsba Publication's · case 
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"Scholarly article on history and religion based upon research ,,·ith the 
help of a number of reference books" will be permi-;sible. But the 
present writing is neither scholarly nor based on research. It only 
incorporates the ipsi dixit of two prejudiced authors to support the 
maligning of the image of the Prophet. This is not, in rny opinion, 
permissible iu Jaw. 

33. In my opinion , tl1erefore, the pctitioner has n0t k't:n able 
to satisfy that the objectional wliting did 110t contain any sur:h m:!tter· 
as is referred to in section !J5 (l) of the Code of Crilliir1aj Procr•dure. 
I would accordingly dismiss Cr. !\lise. l1A:J l fl08::J. 

::J't. Before concluding 1 must e:--pn·:s my '""1"'1-i<·,.. :~nd 
disappointment at the casual man ncr . in which books nre p.n:·;,._:rii1ed in · 
the courses or study. Had the Committee whir·h had npr rovc-d the 
inclusion of the two books in th<! course.; of studv n:ad t!:e ~arne. I 
have no doubt that at least tl1 e majorit\· of the ;H·rt~bH.; .:11 ·:d J.:::,·c 
found the books with the oll'ensi,·e words ~·ere not fit tr. 1;,. prc-_,.~rihcd 
in . the comscs of study. En·rything appears to husc Lt·~n done· i!l a 
casual' manner. li1 future the Uninm:itirs in this S!nte, it is h0rv-d, 
would be more circumspect aud careful. 

B . P. JRA ,T.-I entirely agree with the opinion of the Hon'ble 
t'IJe Chief Justice. 

S .P.J . 

Criminal Miscil/aneous So. 11851 of HlS3 al/olced. 

C1·iminal Miscilfaneous no, 10502 of 1983 dismissed. 
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CIVIL WRI']' J lJ RISDICDON 

JJcjorc S. S. Sa.ndllawa.lia, C.]. and Prem Shanker Saha.y, ]. 

'26th ScjJtember, 

198·1. 

SHRINIVAS SAH AND OTHERS.• 

v. 

'.rl-IE STATE OF BIHAR AND OTHERS. 

Constitrttion-Artic/es 27 .and 41-Artiele 41-ambit of-legal 
.right, abseucc of-High Court, whether eoufd issue mandate for 
crcatiug work for wlrole year where none exists--ca.~ua.[ a.nd seasonal 
·tcmf>orary employee, whether cott.ld be saddled on the State as regu{ar 
·aud 1'erma.nent dvil semant-A rticlc 27-e!fect of. 

Article 4 I of the Constitution, by itself cannot passibly secure the 
· ri~ht to work to the petitioner. Article 27 occuring in this chap.ter, 

. ~tates that the provisions contained therein shall not be enforceable 
or any Court. 

*'Ch•il ~Xrif Jurisdiction Cnscs no. 1215. 1220, 1893, 2617, 2651, 2655, 30-«l 
·o! l!\133, nod :Jj 313 nud 8 13!! of HltH. Jn the mntter of npplicnt.ious under Articles 
·2~1i nn i 2!17 cf th~ Con~titution o! India. 

C.W.J.C. l\o. 1220 o! lOSS Jognnon'th Prosod & Ors.-Petitiooers. 

·c.W.J.('. No. 1893 of 1983 llishundco Pandey · &Ors.-Petitiouers. 
·C.W.J.C. No. 2617 o! 1083 Rnmnntnr Ram and Om-Petitioners. 
"C. W. J. C. No. 2651 of 1083 Rnjldshore Tiwnry & Ors.-Petitioners. 
·C.W.J.C. N<:. 26.55 of 1083 P~·ithwiuath Cbouboy & Ors.-Pctitiouars. 
C.W.J.C. No. 5186 ·or 1084 Somsul Haque nod Ors.-Petitioners. 

·o.W.J .C No.8139 of 1084 Jaishnnlter Singh & Ors.-Petitioners. 
·C.W.J('. No. 8040. of 1989 Abdul Hlllim & Ors.-Pctitiooers. 
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• It is plain that in absence of any legal right High Court can not 
issul.! manda.te for creating wurk for the whole year fo~ the writ 
petitioners where non exists nor can it i~'iue a. Writ creating money ror 
.the r<'~pondent State for payment to the writ petitioner, if they are to 
.be pn111anently absorvcd. It is true that one expects the state to be 
model em!_lloyer but that Mn not be carried to the length of denuding 
it of the ordinary right of one of the bigge~;t employers to temporarily 
·Clllploy p~ersons as and when the pressure and exigencies of the situa
aticr. d~omands. 

Held. that a purely casual and seasonal temporary employee can 
not lw saddled on the State as a regular and permanent civil servant 
:in the· ab:;ence of any mandatory !ega] duty to old so. 

The State of Madras Y. Cilampakam Dorairajam (I)-followed .. 

Applications under Articles 226 and 227 of the Constitution. 

'l'he facts of the cases material to this report are set out in tr.e 
jr.clgment of SaudhawaJia, C.J. 

Mr. Ras Rchari Siuglt. Mr. Rana Prata7J Singh, Mr. Rajeeva Roy, 
-and 111'1'. Sultan Jvfm.a[!ar, for the petitioners. 

I 

1\Jr K. P. Varma. lldvorate General, 1'4r. S. Hoda. Standing 
Cn!l':sr.!, Mr. Ratau P1asad Sinha, Mr. ]. P. Bhagat, Mr. Mihir Kumar 
]ht?: and Mr. Arsllnd A/am, for the respondents . 

. S. S. SANDIIAWAUA. C. J .-Can a purely seasonal temporary 
employee be saddled on the State as a regular and permanent civil 
f'Cr\'ant is the somewhat unusual though significant question in this set 
·of 9 connected civil writ petitions. · 

2. 'l'he facts and the issues of Jaw, which are admittedly 
'idPntical. may be briefly noticed from CiVil Writ Jurisdiction Case 
No 2617 of 1983. (Ramautar Ram and otlt ers v. The State of Bil1ar and 
ot11~rs). 'l'hc 58 petitioners, who have jointly preferred the petition, 
daim to have been appointed, on a purely seasonal and temporary 

-------- ·- - -------- - - ------
(1) (Hl:il) .U.H. (S.C.) 226. 
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bash,, a.> Rent Colkctors in ihe Hevenuc Department in tbe different 
'.l'nhshrels or thr State. on vnrying date& ranging from the year 1965 
to 1976. It is their claim that they have been clamoUring for appoint-
11\t!llt on '" p.!,:.,,auen: basis. ·a!H.l ,he C' hi2f MinistPr of Bihar. by his 
ll'\t<'t elated the 2oth or April, 1076, (Annrxure '1'), ackocwledged the 
receipt of the leiter dated the 21st April, 1976, of the Vice Pre!'iclent 
or the' Bihar St :l(t~ 'I'alcshccl Co]leetors Union , which Was placed unclel' 
eOn!iirlr-rn~i":' the l rri~n ticn C:)mmisc·joner. Later, at the lower level, 
hv a letter dated the 31~t of Mny, 1977 L-\nnexure '2'). the Dej'uty 
Sccrctary-cum-Speci;t.l ·Officer (Irrigation) inronncd the Pi·esicl<>nt of 
th•' - ··0, p;aid l <nj ·n wi•h rerrnrcl to the r~sllme. of the discussions 
betwixt the departmental · representatives and certain llersons on 
hl~l.nli of !h.1 Cninn. R ei\-;eneo has then been made to Annexure '3 ', 
11'1!:r·" :•: an int"r-d0p:1.:-!mentnl ron:munic!'lti0!1 · fro:-n· tl:e Db:ctc1· 
1 R<"Wl1UL' Administration)-cllm-Special Src.retary to the Govemment 
in t; f h~·i""!illn and 1~:lr:-'Tl<'itv Dennrtment. adcl"c"<:<"d to the Mrmber
~:.·, ·rei ~n·. P:\\·-ReY)!>i"ll Comn;ittce:· Bihar. It is al~o the case that the 
St<J !<" MilJi~tt'r of Fina'wP. j n t.he l>ihar Lc(\·lslatiVe Counril had 
( ·'XI ~•ndl'cl hopes o[ reglllnri<:ntiOtl :1~ WeJJ. Jt j~ averred that in .lunc . 
1!179, a ~eninritv li~t of the ser~<:onal Rent Collectors wa~ also completed. 
Ht.wever. whCJl no clf'Ci<:ion bv the respondent Sta~e Governtnent Was 
t:tkr-.n snme seac;onal Rent Collectors n,ovecf the Hiqh ·Court in Civil 
\Vrit Turi,;dictinn C:t<:r.c: Nn. 1507 of 1 9R2 mn/irnf Singh and others Vs. · 
'/ 'It!' Stare of Biltar and ot1Jers) . and No. 3194 of: 1982 (Chunilal Singh 
mul c,,hr.•·.: •:. Tltr. Stair• of Bihar rz.nd otl1ers), wherein it Wa:; djl'reted 
that fhf' resnondt>nt State shonlcl dispose of the matter finally before 
th•.! ,,, 'il>Pner.c; were n)laill app.,in'·ecl on a- C3'1S81/seasonal ba~is. 'T'Ite 
g·ri r.vanr-e of tl>e writ petitioners is that des nite some hopes exteucled 
tn tht>m ··~· •:a;-inus time their serv: ~;es are not being regulnrisecl 0n n 
pr-rmatwnt basis and Article 41 of the -Con~;til'Ution · is· invoked .in 
suppo,·t of th~ claim. 

3. Tn the rer~rcs:>nfntive COtm'fer-afficlnvjt filed on beha.lr of the 
re~l'O•ldPnt State. the tall claim of any inllex~ble assurance is categori
callv clrniecl. It. is pointed · out that . AnnexUre 'I', the letter Of the 
Ch~er Minister , was a mere acknowledgclneut, and the other communi:· 
ra!lnn~ were onh- indicative of the cr:nsicl,•ra.ti!ln of the . is>:uc by 'the 
Government. a.nd . at no point of time whntsoever, the Government 
hnrl arrreed to make the servi<"e~ of the writ petitioners permanent. 
However. tl~e trn~ nature of the Writ petitil)ne.rs' work, and, in that 
context, thcu· cla1m for J>P.rma.nence, emerg·es prominently fron) the 
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u;wontrovertcd sta11d of tbe State in the exhaustive Paragraph No. 2 
of the, counter-affidavit. Therein it has been highlighted that the work 
for wbich t.he writ petitionel"s are casually .employed temporarily is 
not only purely seasonal but varies in different geographical regions 
of a large State like that of Bihar. from place to place. It is a time 
bound work, which comes at the different levels or urgent seasonal 
pressur.c and tl1erea.fter vanishes with the same degree of ephimeral
ness. In th is context, some of the Rent Collectors are employed only 
for n. month or two. It is because of the peculiarities of this situation 
tbat from verv inception of the rewnue organisation it has been the 
practice to employ two types of staff, one being regular and the other 
pmely seasonal. In the latter category are the Writ petitioners and 
!\luhmrirs, Sangrahaks, patrols, Amins, etc., who are temporarily · 
cm}Jloyed to complete the work within the scheduled time. The Deputy 
Collector incharge of the revenue division engages such seasonal 
~taff. and. a.c.cording to the exigencies of Work, their services are termi
nated. with chances or b(>ing given an opportunity during the next 
sea.son . It is pointed out that such seasonal staff number in thoUsands 
ftnd it is neither in public interest nor within financial viability to 
keep them in service for the whole of the year without work, and, any 
~ucn ~ttcmpt ''C.Uid involve an expeol•.';tur<· if C'rQres Of rupees. 
without any increase in the effi t:!iency or reYeuue. It ·is stated that the 
cliOt0ulties enumerated are onlv illustrative and not exhaustiVe. The 
Statr~'s finn stand . therefore, is that by the very nature of things , a 

. purely casual and seasonal employment for temporary work c.annot 
obligate the State to be saddled With regular and permanent employees 
for whom, \\'ork can be provided for only a month or two and who. may 
consequently he 'left to dawdle for the rest of the year. ·The respon
dr m State. therefore . cannot be. burdened with such a financial 
luxury. while. niany other major priorities in the State remain unsatis
fted l~ecause of fiscal eonstra in ts . 

. 4. To c.lca.r tl1e dec.ks for the examination of the somewhat vehe
mently pre!'sed elaim for regularisation on behalf of the writ Petitioners, 
!•llC .may notice at the very outset that, admitted!;•. the petitioners' 
emplo~·ment- is not governed by anv Ad. f:tatutorv Rules or even a. 
binding Government instruction. It would appear that even the label 
of 'Seasonal Rent Collector', or 'Seasonal 'l'a hsheel (Rate) Collectors', 
or ':'vfausami Sangrahak'. is somewhnt unofficial and there is no rule 
or binding instruction with regard to the creation of any such posi or 
H ILR~S 
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tb'e conditions Goveming their services. ,Jt is in the admitted absence 
of these legal conditions that the vehement contention on behalf of 
the writ pEtitioners to c.laim permanence has to be considered. 

5. Now, admittedly, and in express terms, the claim herein is 
.for a writ of mandamus, clirecting the respondent State to make the 
servke5 of the petitioners permanent. Without labouring the point on 
the basis of precedent, it is even well-settled on principle that a Writ 
of mandamus cnn issue only for the enforcement of a clear nnd 
HMquivocal public duty, and, at the instance of a party Who has the 
right to enforce the same. As noticed above, herein there is not even 
a 'semblance of any statutory duty ca.st upon the State or even a hint 
of an enforceable right of the nature claimed on behalf of tlJe wrjt 
petitioners. 'ro highlight, there is neither any · enactment nor any 
statutory rule or instruction on the point, whose enforcement can he 
claimed or the performance ·of the duty be mandated. Even when 
11ointcdly pressed, I>.lr. Ras Behari Singh, lea.111ecl Counsel for the 
writ petitioners, could not even remotely pOint to any provision of law 
which obligates the State to give pcrmanance to employment Which is 
udmittedly casual and seasonal in nature and extends at best to· only 
less than. 'one-third of a year: Conseq'uently , the claim for a. mandamus 

. . u,ust fall at the very threshold on this fundamental ground. 

6. 'Vhat appears to be an argument of desperation Was then 
sought to be raised by tlle learned Counsel on the basis of Article 41, 
contained in Part IV of t.he ConstitUtion, in the Chapter of the Direc
tiv.e Principles of State Policy. This is in the following t~rms:-

"41. Right to woTh, to education and to jmblic a-~sistance in 
certain cases--The State shall, within the limits of its 
economic capacity a.nd development, make .effective 
provision for securing the right to work, to education and 
t? public assistance in cases of unemployment, old age, 
Sickness and disablement and in other cases of Undeser-
ved want." · 

On the aforesaid tenuous basis it was contended that on the Pious 
wish o[ securing the right to work to aU citizens, the sca.sonal emplo
yees, or, at least, some of them, should be made pern1anent. 

7. The submission has only to be noticed and rejected. One has 
onl? .to recail . ~rticle 27 in this very Chapter, Which in tet:ms states 
thac the provlSions conta.ined -~herein shnll not be enforceable by any 
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court. Th~ ]earned Advocate General in opposing the writ petitioners 
stand l1erem was on firm ground in contending that .even thourrh the 
Cl1aptcr under directive principles may be the conscience "of the 
Constitution, yet it has been authoritatively held in The State of 
Madras v. Champakam Dorairajam(l) that these are in the nature of. 
pious wishes of the farmers and not for specific execution by the 'court's 
rriundate. Therefore, the claim of a mandamus on the basis Oil 
Article 41 simpliciter is in a way copstitutionally untenable, since, 
admittedly, there is no legal duty whatsoever to regula rise the ~;ervices 
of the writ petitioners. It is elementary that Article 4 I, standing by 
i~nelf, cannot possibly secure that right to the petitioners. The Direc
tive Principles of State Policy contained in Part IV may temper and 
infJuence the interpretation of other constitutiona-l rights and proVi
sions, but, even by the most Iibera] interpretation, it cannot be said 
that the writs of niandamus can issue to enforce each one of the 

· Articles in the said .Chnpter. Even otherWise on lat-g"er principle I am 
unn ble to see bow the idea) of the right to work for everv citizen ca.n 
he accomplished by the issuance of a: writ of mandamus · to the State 
to .give such employment as if by an Alladin's lamp. If one could 
banish the endemic unemployment, which staks our ]and by writs of· 

, mandan:iUs then, perhaps. the Courts, with their liberality a.nd altruism, 
would have done it long ago. 'ro claim that on the basis of Article 41 
a mandamus should . issue directing permanent employment even 
·whf're no regular work is available is. to my mind, a sUbmission which 
is wholly utopian and in practice utterly farcical. 

· 8. In fairness to the learned Counsel for the petitioners, one must 
notice the sentimental grounds of hardship and _ poverty, "\vhich were 
pressed before us with eloquence. It was submitted that many of ~he 
petitioners have. been seasonaiJ~ employed f~r years on e.nd and the 
very hope of thJs· employment m the followmg year~ ba01sh them to 
·endemic under-employment and unredeemed poverty. Herein again 
it would appear that if one could of face the rising and unredeemed 
tide of poverty in the country by the fiat of writs of ma.ndan:us and 
certiorari, it would have been long so done. Rut that IS not to be. 
Mere hardship, in the .absence of any legal right, is not a ground to 
rlaim and invoke the extraordinary wtit jUrisdiction. The submission 
only reminds one of the adage 'that, hard cases would tend to maka 
h1d law. 

· (1) (1!>51) A.I.'R.. '(S.C.) 226. 



200 THE INDIAN LAW ~PORTS, (VOL. LXIV-

9. It was then said that Annexures '2' and '3' would giVe the 
petitioner mi unelienahlo right to claim regnlarisation. A. plain look 
o,t Annexure '2' would indicate that this appears to be no more than 
a rei:'UlllO of the discussions Of the problem betWixt the departmental 
representatiVes on one siide and certain persOns, apparently On. behalf 
of the Union. I am unable to see how this document can be a 
·£ountainbend of a right enforceable by a. mand,amus. 'I'his is more so 
with r«'gard to Annexure '3', which is merely' an inter-depa·rtmental 
¢0mmunication lorwarded by the Director (Revenue AdministratiOn)
cu.m-Special Secretary to the Government in the Irrigation Departmen! 
to the Secretary to the Bihar Pay Revision Committee, which probably 
at that time,_ was exaniining the pay-scales oE a:ll the employees in 
th~ State. It suffice to say that no legal right can flow therefrom. 

10. The last arrow to the bow of the 'vrit petitioners were certain 
observations made by the .Divi&ion Benches in Annexures '5' . a.nd '6'. 
lt is plain from Annexure '5' that the writ petition was withdrawn on
the basis that the learned ·Counsel for the State had fairly stated that 
th~ issue was under considera-tion and the Court obs·erved about the 
pr<•pricty or tho· matter being decided expeditiously before the next 
Beason. Similarly, ju Annexure 6, the wrjt petition was disposed of 
With a direction that 3. decision With regard tO the absorption of the 
writ petitioners should be expeditioUsly taken. Plainly enough no . 
idlexible right Aows from these observations. It would appear that out 
of p~tre compassion the respondent State Was considering the issue to 
nlleYHl·te the hardship, if any, to the class of Writ petitioners, if possible. 
As is inevitable in a sitUation of this kind, where thousands of varied 
e.1nployees in a large State like Bihar, nrc involved some delay bad 
ocLurred and the respondent State may be marginally guilty of some 
pmr.rastination in this context. However, the . learned Advoca.te 
Gc~Jernl, appearing ou behalf of the respondent State, at long last, took 
a firm and categoric stand, wl1icb may well have been taken long ago, 
?n the terra-fima; of facts, which has now been averred Supplement
tllg the cntegonc stand in the counter-affidavit, tt was stated with 
equal firmness at the Bar that there Was no ' adequate or available 
wm·k round the year for the writ petitioners, whicb can even remotely 
'~arrant their permanent absorption. Equally, it was the case thn;t the 
hnances of the respondent State we~·e too overburdened to adroit of 
thk• luxury of permanent employees for seasonal work, which would 
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not sometimes .extend beyond two monthg. Therefore, it · was stated 
that in the very nature of things, no permanent employment. or 
regularisation is possible for purely casual seasOnal and temporary 
work. To buttress the stand, the ]earned Advocate General bas now 

· placed on the record the clear decision of the respondent State, authen
ticated under the signature ?f the Additional Commissioner in the 
Department of Irrigation, Mrs. Radha Singh, which in terms states a5 
under:-

"The Irrigation Department bas neitl1er work nor money for 
the seasonal staff a.nd, therefore, finds itself unable to 
concede to the demand [or their regularisaiion.'' 

I I. In the light of the above, it seems Plain that in the absence 
· of any legal right this Court cannot issue a mandate for ~reating work: 

for the whole year round for the ·writ petitioners where none exists, 
nor can it issue a writ creating money for the respondent State for 
payment to the writ petitioners, if they are to be permanently absor
w~cl. It is true that one expects the State to be model employer, but 
that cannot be cnrried to the length of d~nuding it of the ordinary 
ri~'ht of one of the biggest employers to temporarily employ persOns 
as and when the pressure and exigencies of the situation demands. To 
say thai the·Govemment, if it employs a persOn temporarily or season
ally and repeates such employment, then it mUst give permanen~ 
status to such l."mployee, is warranted neither by principle nor by 
·precedent nor by logic. One can also not be oblivious of the stand of 
the respondent State that apart from the writ petitioners . there are 
thousands of other seasonal employees as well nolv and there may 
well be more in future. Therefore, .to lay down as a matter of policy 
thc.t all seasonal employees should be permanently saddled on the 
Statr as regular ones cannot but be the precursor of a financial break. 

down. 
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12. To conclude, the answer to the basic. question posed at tJ)e 
vet-y oi.ltset is rendered in the negative and it is held tbat a purely 
easual and seasonal temporary employee cannot be saddled on the . 
State ns a regular nnd permanent civil servant in the absence of any 
mandatory Jegnl duty to do so. 

l!L Now, npplying the above, even with the utmost liberality, one 
cnnnot see how a writ of mandamus of the kind sought on behalf of." 
the wtit pctitionen" can possibly be issued in their favour. A.ll the writ 
petitions are consequently devoid of merit and must fail and are hereby· 
dilmlissed, but without any order as to costs. 

PREM SHANKER SAHAY, J.-1 agree. 

R. D. APPlications dism'jssed 
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CIVIL WRIT JURISDIGriON 

Before Uday Sinha and Nazir Ahmad, ]]. 

1984. 

17th October, 

ASHOK KUMAR DUTTA AND ANOTHER.• 

v. 

Service-11etitioners appointed as Junior Management Trainees 
in Bank's se1vice on Probation and joining on 2nd Januar1f, 1978-
'confirmation from the date they had completed the probatio11ary, 
period, i.e .. 2nd ]anuanJ, 1980-petitioncrs, whether appointed as 
Officers 011 21id January, 1978 or 2nd January, 1980-Bank, whetlier 
can reckon the appointment as having been done on 2nd January, 
1980 -petitioners, whether can be held to be o.f!icers of the Bank as 
en<Jh·nrted 1:n 1976 and 1979 Regulations---1Jromotees adversely effcctea 
not made Parties-Writ petition, whether suffers from non-joinder o! 
necessary parties and whether maintainable. 

WJiere Hie petitioners were appointed as Junior Management 
Trainees and in pursuance iliereor they .ioilied the Bank's service on 
·2nd January, 1978 and it was stipulated that they were to undergo two 
years training and would be on probation during tnat period and after 
completion of their probationary period, they were confirmed in tlie 
permanent establishment of the Bank. in the officer gr~tde With effect 
fnm1 the date theY ha~ completed their probationary period, i.e., 2nd 
January, J 980 and it was stated that the petitiOners ~Y"ould re paid tlie 
scale of Rs. 700-1800 in the Junior ManaJ!"ement Grade Scale-! 
accordinsr to die terms of Allanabad Bank. ·(Officers!) Service Regula
tions 1979; 

*Civil WJii. Jurisdiction Case no. 3604 of 1983. In ibc rrintter o[ applicati<m 
nmlm 1\ • iicles 226 nnd 227 of ·tbc Constitniion of In din. 
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H elcl, that the petitioners must be deemed to be .holding the post 
(>f officer in the Junior Managemen~ in the Grade Scale-! from t]le 
date they were appointed, i.e., 2nd January, 1978 and not from 2nd 
.JaJl\lan·, 1980 in absence of auy rule or regulation showing that an 
'officer ;vould be deemed to have: been appointed on and from · the date 
of completion of the probationary periocl and not earlier. The very 
fact that the petitioners were confirmed in the . permanent establish> 
ment o[ the Bank in the officer grade shows that they were in the 
Officers' Grade from the day of their appointment. The confirmation, 
therefore, must relate back to 2nd January, 1978 when the petitioners 
were nppointcd. It is well known 'tha.t confirmation is not appointment . . 
Any other interpretation in regard to their status prior to 2nd January, 
l98G, the date of completing their probationary period, would be 
unfair. The petitioners were employees and were working as officers of 
the Rank since 1978 and they would thus undoubtedly fall Within the 
ambit of the expression 'Officer ·employee' as contained in the Bank's 
Officer Employees (Conduct) Regulations, 1976 and 'Officer' as defined 
in Allahabad Eank (Officers'} Service Regulations! 1979. In terms of 
rule 7 of the 1979 Regulations . since tlie petitioners were engaged as 
Grade-Ill Officers, they must be deerned fo have been fitted in the 
Junior Management Grade Scale-I. · 

· Hiyh Court of Punjab ana Harymw etc. etc., v. The Stnte o'j .. 
Haryana and Otllers(Jl)-referred to . . . ~ 

Ht:{d, further , that the impleading of the Bank is stifficient to 
m?iutain the pre~e~t a.ppli~ation and the present application ca.nnot be 
r~ !e<tP.d for non-Jotnder of other officers of the ·Bank, who may be 
afrecterl by issuance of a Writ ii1 favour of tl1c pe'titioners. 

General Manager South Cr,n"tral Railway, Secunderabad ana 
amihcr ''· A.V.R. Siddhanti aud Otl!ers(2)--relied on ~ - · 

· Application hy the employees of Allahaliad Bank. 

· The facts of the case material . to this report are sei: out in tl1e · 
jwlp nent of Uday Sinha, J. · 
-- ·- ·- ---··------·---------- ·- - ·-

(1) ;(1975) A .I.E, (8.0 .) 618. 
(\!) (1974) A.I.R. (S.C.) 1755. 
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Mf•ssrs K. D. Chatterji and ..1. B. S. Sinha, for the pcl-itioner9• 

· M tssrs K. P. Verma (A. G.), N. K. P. Sinha and Ajay Kumar 
Sinha, for the respondents. 

UDAY SINHA, ].-This is an application under Articles 226 and 
22'7 of the Constitution . for issuance of a Writ or direction requiring 
tl1e respondent to treat the petitioners as having been appointed 
Junior Management Grade Scale-! on 2nd January, 1978. 

2. The petitioners are employees of AIJahabad Bank and are 
posted within this State. They were appointed Junior Management 
1 rainees by Annexures-I and 2 dated 7th December, 1977. In 
pnrsuance thereof they joined the Bank service at Regional Office, 
Patna on 2nd January, 1978. The letters of appointment stipUlated that 
the petitioners were to undergo tWo years training and would be on 
j)]'obation during that period. On successful completion of training 

··they would be confirmed to the permanent establishment. Two }'cars 
art~r ·their joining Allahabad Bank, Annexures .3 and 4 dated 28th 
April, I 980 were issuecl. By these letters the petitioners were confirmed 
in the pernianent establishment of the Bank in the officer grade With 
effect from the date they had completed the training/probationary 
period, i.e., 2nd January, 1980. It was stated in the letters that the 
petitioners would be paid the scale of Rs. 700-1800 in the JUnior 
Management Grade Scale-'!. This was -in ar~ordance With the terms 

{1 1 Alla.I-J.a.bad :Uank. (Officers') Service Reguhtions, i<J79. The Pank 
thus reckons their appointment as having been done in January, 
i980 .. The petitioners claim. that tbe:v were appointed officers in 
Tunior Mana~ement Grade Sca·le-I With t.be only seale of Rs. 700-
.1800. The acceptance or rejection of the petitioners' stand Will make 
a world of difference .in their fortunes. At the time the petitioners 
were appointed Junior Management Trainees. different regulations 
were applicable and not the one framed in 1979. Matters came to a. 
head on 30th July. 1983 when the Bank issued a Circular (Annexure
fi) in regard to promotion· of officers from JUnior Management Grade 
Scale-T to Middle l'vfanagement Grade Srale-II. This Circuhr tays 
nown the eligibility norms for promotion. That Was laid down as 
.follows: 

"5. Eligibility Norms.-In order to ~llpraise candidates three 
times the number of vacancies, it has been decided to 
lower the prescribed norni of seven years' length o~ 
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service to consider Officers promotedjappointed in JMG 
Scale-I upto 31st January, 1978, as provided in Rule 6.6 
of the promotion Policy. The exnct number of vacancies 
will, however, be declared subsequently but before the 
finn( announcement of the Merit List of the selected 
Officers." 

In accordance with the above norms onlv such officers as bad 
been nppointecl in JUnior Management Grade (hereinn.fter referred 
ns '.Ji'vfC') Scn.(e-I, who had been promoted upto 31st January, 1978. 
The petitioners were not permitted to take the qualifying examination 
for ff01110tion, as they Were treated .as haVing been appointed in 
.T an11ary, 1980. The petitioners could not wait any longer for the 
l~ank to take a decision· in regard to thejl· grievance. Hence tl1e present 
nppiicntion for (fl treating the petitioners as having been appointed on 
2nd J:muary, 1978. (iz') correction of the dnte in column 7 in 
Ann~xm·e-5 as 2nd January, 1978 in place of 2nd Janua:ry, 1980 and 
Wi) to permit the petitioners to take the qualif:v·ing examination for 
promotion to l'I'Iicldle Manageniet Grade Scale-II. 

3. The core point is Whether the petitionel's had been appointed 
as officers on 2nd January, 1978 or 2nd .January, 1980. 

4-. In 1979 the Bank formulated Allnhahad Bank (Officers')' 
Service Regul ttioiis. I 979. Since that iime the petitioners are ~ovcrned 
by this Regulation. In order to appreciate the contention of tbe parties, 
some of the provisions in this Regulation must be looked into Rule 3 
(J) defines 'Officer' as follo~\·s: 

" (j) 'Officer' nieans a person fitted into ot· promoted to or 
_appointed to any of the grades specified in Regulation 4-
ahd any other person, who immediately prior to ·the 
afJPninted date, was an officer of the Ba.nk, a.nd shall also 
include any specia-list or technica-l person as fitted or 
promoted or appointed and any other employee to whom 
a.ny of these regulations has been rnade applicable under 
regulation 2;" 
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'Appointed date' in terms of rule 3 (a) means the 1st of JuJy,. 
J97!J Rule 4(1) in Cbapter-II of the Regulation sets out the varioUs 

_grades Of officers With scales Which are set OUt beloW: 

"(a) Top Executive Grade Scale VII Rs. 3,000--125-3,500 
Scale VI Rs. 2,750-125-3,250 

(b) Senior Management Grade Scale V Rs. 2,500-100--2,700 
Scale IV Rs. 2,000--I00-2,400 

.·(c) Middle Management Grade Scale III Rs. I ,800-75-2,250 
Scale II Tis. I ,200-70-1,55o-

75-2,000. 
(d) Junior Management Grade Scale I Rs. 700-40-900-50--

1,100--E B--1,200-
60-1,800. 

Since there were officers in the Bank frorri before the appointed 
:date, na:mely, Ist of July, 1979 it was essential fo equate officers prior 
to 1979 and fit them into grades mentioned in rule 4(1) of the Regula· 
tion. The fitment was spelt out in rule 7, Chapter III in the following 
terms: 

7. "Subject to tbe provisions of regulation 6, the various posts 
of officers in the Bank on the appoL11ted date shall be 
categorised as specified in the Table below:-

Table 
Posts 

General Managers 
Deputy General Managers 
Assistant General ·Managers 
Regional Managers/Chief 

:Managers/Functional Heads 
at Head /Central Office 
Area. Managers/Grade I 

Grade II 

Grade III 

Grade in which plac.ed. 

Top Executive Grade Scale VII 
'l'op Executive Grade Scale VI 
Senior Management Grade Scale V 
Senior Management Grade Scale 
IV 
1\fiddleiManagement Grade Scale 
III 
Middle Management Grade Scale 
II 
Junior Management Grade Scale 
I 
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Provided that any difficullies and anoma.lies arising out of the 
1\bove categorisn,tion shall be referred to a Committee 
consisting of the Managing Director a.nd such other 
persons as may be appointed by the Government for this 
purpose for its decision." 

In terms of rule 15 an officer directly appointed to the junior 
•Management grade has to be on probation for a period of two years . 
. An employee of the Bank promoted as an officer in the Junior Manage
ment grade has, however, to serve on probation for only one year. 
Rule Hi provides for co~firmation of officers. Rule 16 (I) lays _doWn 
that an officer shall be confirmed in the service of the Bank, if m the 
·opinion of the . competent authority, the officer has satisfactorily 
completed the training in any institUtion to which the officer may have 
been deputed for training, aud the in-service training in the Bank. The 
ccnr:t:PhOns ru~~ i~ rule 18. Sub-rules l and 2 wr-,~ch are rclev<~nt-read 
. as follows: -

"18 (I) Each year, the Bank shali prepare a list of officers in 
its service showing their names in the order of their 
seniority on an all India· basis and containing sUch other 
particula.rs as the Bank may determine. A copy of such 
list shali be kep't o.t every branch or office of 'the Eank. 

(2) Seniority of an officer in a grad~ or scale shall be reckone'd 
with reference to the date of his appointment in that 
grade or. scale. Wl1ere there a·re tWo or more. officers of 
the sa.me length of service. in that grade or scale, their 
inter-senioritv shall be reckoned .wi-th reference tO their 
seniority in the immediately preceding grade or scale or 
the previous cadre to which they belonged in the Bank's 
service. ·where two or more officers have the same length 
of service in such precedjnO' grade or scale or such 
previous grade, their seniority

0 

shall be determined With 
reference fo their seniority il~ the immediately preceding 
grade or scale or cadre, as the case ma.y be.'' 

5. As. we are cal!ed upon to decide whether the petitioners baa 
been apf10tnted officers of tl1e Bank and whe-ther 'they- bad w6rked as 
such fot: tw~ years, it would be appropriate to take note of the rele

- vant contents of their letters of appointment. In Annexures-1 and 2 
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it ";as stated tha.t 1ve are pleased to offer you an appoinJme11/ a.s a 
Management Trainee on the following terms and conditions. The 
relevant terms and conditiOns for the appointment mentioned in 
Annexures·l and 2 were as follows:-

-"(1) You will be paid a consolidated remuneration of Rs. 700.00 
per month dUring the first year and Rs. 750.00 per month 
during the second year of your training. 

(2) You will be required to report at Re.Q"ional Office, Patna on 
2nd January, 1978 for joining the Bank's serVice on your 
being found fit fOr service in the Bank by the Bank's 
Doctor at your cost. 

(3) During the ·period of your training of tWo years (which may 
be varied or altered at the direction of the Management)" 
you will be on probation and will be . required to prove· 
your suitability for the Bank's Set'Vice. On successful 
completion of your training, your confirmation to the 
permanent establishment of the Bank Will be considered · 
on the basis of your work, conduct and overall suitability 

' (or the positiOn of an officer . 

• • 

(5) Your service rna~' 'l:;-;._terrriinated dUring the period of your· 
Train ina j Probatioi1 \:'jthout assig-ning any reason and on 
payment of one month's - ;:;a]arv in lieu of notice. Simi· 
larly, you· may ]eave the g;i~"\k's Service on gi\'ing on,e 
montb~s notice in 'vt·iting or on p~yment of one months 
salary in lieu of Notice. 

(G) On confirn:iatiOn in service;--

(a.) You will be P!aced in the Bank's Officer Grade I.H g_n·_ 
a starting bas1c sabry of Rs. 400 oer mensum tn t;Ge 
scale of Rs. 375-25-5oo-3o-560-35-770-40-
l ,050 wjth Dearness Allowance and other allowances 
as applicable to Officers of your Grade frOm time to 

time. 
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.(b) You will be eligible for mem?ership ~f ~e E'a~k's 
Provident ·Fund, the rate of ContnbutlOn be1ng 
8.lf3 per cent of the Basic Pay, along With a similar 
contribution from the Bank. . _ · 

(c) You '~•ill also be entitled to other perquisites as apptica· 
blc to the Officers of the Grade, and to the terminal 
benefi~s as per ~he Rates of the Bank. 

(7) You will be govemed by the general rUles of serVice, con
duct for the officers, written and customary, in force for -
the time being, in addition to the followi?g specific 
service conditions." 

··rJ:c first important thing to be taken note of is, · that during the 
first year the petitioners . were to receive Rs. 700 per month and 
Rs. 750 per month during the second year. It is true that the letter 
of appointment does not mention any scale. of pay whereas under the 
I 97!) Regulations the scale of pay for Jumor Management (;_~ade '~~s 
set out as Rs. 700-40-900-50-1,10Q--E<B~l,20Q-6D-1:8uo,: 
Although the petitioners were not <!fFOii'ltecl _ !Q o. scale 
bu( in terms of their ol'iginal appointment they became 
losers under the I 979 Regulation. Under the new Regula-

. tion whereas a Junior Management Grade Officer gets 
only Rs. 740 per month on the completion d one year, the petitioners 

, were given Rs. 750 per month. The SCf~0nd note worthy aspect is 'that 
in term!. of paragraph 2 ·the petitl'Jners were required to report at 
Regional Office, Patna on 2nd · Jd,nuary, ~978 for joining the Bank's 
sen•icc. 'rhe p~ti~iooers ~id join on 2nd January, 1978. In ternis of 
paragraph 2 1t lS ab~,liltely clear that the petitioners joined the 
Bank's service on Zltd January, 1978. Their appointment on the face 
of it commenced. from 2nd January, 1978. Their engagement Was not 
postpon_e~l to o.. future date. The Bank did not state at any place tha·t 
tl~c prhti;.J'flers wen~ being taken in only as Management Trainees 
Witho'..lt any promise of appointment. It is possible to conceiVe of a 
si_~-t.J&tion where an employer may take any Management Trainee 
"\l'itlwu~ ~y obligat_~o~ on _either side to employ or fo get employment. 
Eut tlns 1s not that SituatiOn. The petitioners were out rig·ht obserbed 
in _ Bank's s~rvice subjec~ to their being found physically fit. It is 
not the Banks case that the petitiOners were . not found fit. In fact, 
they were confirmed tWo years later. 
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6. The t;hird significant aspect is that the petitioners Were pUt 
•Vn Jn:vbatio~~ during the period of traini.ng for two years. 'I'he petiti· 
<Oners appowtment was thus of a. Junwr Management Grade Officer 
·on probation. The proVisiOn for probationary period is implicit in most 
ajJpointments: That mUst be so in order to ascertain that the employer 
has picked up tbe appropriate staff. The Bank, therefore, stipulated in 
paragraph 3 of Annexure l that on successful completion of tbe 

· training. the question• of confirmation of the · petitioners to the perm:v 
nen1, establishment of the Bank would be considered on the basis of 
work, conduct etc. · In terms of paragraph 3, the Bwk issued 

.Annexures 3 and 4 for the two petilioners confirming them in the 
_pC'noanent establishment of the Eank in the Officers grade. The first 
.ParagrJph of Annexm.e-3 is rather important which is as follows:-

"As per Regional Office letter M.RO/Admn.f515 of 28th 
instant, we are pleased to inform you that you have been 
confirmed in tlte permanent establishment of the Bank_ 
in th e Officer Grade with effect from the date you have 
completed the training/probationary period i.e. 2nd 
January, 1980. You will be paid a starting basic salary 
of Rs. 780 per menserri in the scale of Rs. 70D-40-
~'rl· -50-1100-EB-12.1') . -tiO-_-!ROO in th:: Junior 

' M;tnagement Grade Sc::tle-1 in terms of Allahabad Bank 
.'(Officers's) Service Regulations, 1979 With dearness 
allowance. OCA and HRA as applicable!' 

The confirmation or the petitioners meant descalation in theii 
·em:>lumcnts. ln terms of the scale of pa~· set out in 1979 Regulation 
the ·petitioners were given the benefit of two years service. They 
wc.,·e, therefore, rmid starting basic salary of Rs. 780 per month in the 
!lL•alr p;escribed for Junior Management Grade S?le. :'he very fact 
that the petitioners were confirmed iQ the perrnane~t estabbshmen~ of the 
lhnk in the Officer grade shows that they were m the Officers grade 
'from the day of their appointnicnt by Annexures 1 and. 2. There ca~ 
he_ no question of confirming an employee wh~ i~ not in employment. 
Confirmation necessarilv implies that a man JS 111. employment from 
before. The Confirmation of the petitioners was in the Officers' Gra~e. 
'J.'he confirmation, therefore, must relate back. to 2nd January, 19t8 
when the petitioners were appointed !>Y Ann.exures 1 and 2. Any other 
interpretation in regard to thei: status pnor to 2nd JanUary, l9EO 
would be unfair, to say the least . .. 
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. 'i . Paragraph 7 of Annexure I is again rn.ther significant. It 
en,ioined that the petitioners would ~e govern.e~l by the general rUles. 
of se1 vice, conduct 1/or the o[ji.cers. It the pet1t10ners were not officers. 
of the :E'ank, the use of the Word 'Officers' in paragraph 7 WoUld be · 
redundant. •rhe fact that they were to be governed by service concti-· 
tions of officers implies tbo.t the petitioners also were appointed as. 
oHicera of the Bank. The petitiOners were extended the same privi
lcg·e<; iu regard to len.Ve and traYel as were available to Grade III. 
ollircrs ·of the Bank. 

8. L~arned Advocat~ General appearing on behalf qf the Bank 
contended that the petitioners' engagement in January, 1978' Was 
anomalous in character. He submitted that the letter of a.ppointment 
(Annexure-!) clearly stipulated thnt the petitioners would be placed· 
in Bank's Officers Grade III on confirmation in service and , therefor e, 
the petitioner!'~ were not in Grade Ill of office1·s prior to 2nd January, 
l9RO. He also submitted that the petitioners were not appointed to a 
scale of pa.y and. therefore, they we.re not entitled to the benefit o'f 
rult) IS. as seniority of an officer in a grade or scale Will be reckoned 
wit1l rcrerence to the date of his appointment in that grade or scale-I 
regrc•t I have some difficulty in accepting the subn:iission advanced by 
learned Advocate General. At the moment, I am not concerned· about . 
'the seniority of the petitioners. 'l'heir position in the seniority list is a 
diffr.rent question. The only question before us is from what date the 
pC'titioners must be held to be employed in the officet's Grade of the 
B<~nk. It is not disputed that the lowest level of officers was JUnior 
.i\'hnagement. Trainee. '!'he petitioners have averred that during the tlvo 
years probattonary penod, they were accorded the rights and oblicra- · 
t!ons of officers of the Bank. Prior to 1976 all officers were promoted 
from clerks. In 1976 for the first time 25' per cent of the officers· 
grade III posts were filled up by direct recrUitment. · The petitioners 
~,·eu:: two of therri. They thus came by competition. To fill the vacancY 
m offic·ers cadre the bottom wrung was that of Grade III offi . . The. 
Pfl.titioners must be dee.~ed to have been appointed to that V\~~~~·g.' In 
th1s c~nt.ext. tl~e ~efimtton of the e.xpression "Officer employee" in 
Ofitr.et Emplo)ees (Conduct) Rerrulations and n· · I' d A . 1 
R I t. · 1 . .11 . c- tSC!p me an ppea. 
, cy:o;u a tons IS rat 1er s1gnt1cant This was 1·sslled · t' · J 1 

]()"'"'I . f (' .. · sometme tn uy, 
• '' It telms o rule 2 t) Officet· emploYee" . f 11 . · · means as o ows: -

" (i) 'Officer emplo ee' . . . · .. 
d . . . Y means a petson who holds a snpervtsorv 

a mtniStratlve o · 1 ·· • · r managena post in the bank or any oth'er 
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persotl who ha& been appointed and i~ functioning a~ an 
officer of the bank, by whatever desiynation ca/lrd and 
includes a person whose services are temporarily placed at 
tile disposal of the Central Government or a State Govern
ment or any other Government undertaking or any other 
public sector bank or the Heserve Bank :of India or any 
other organisation hut shall not include casual, work 
charged or contingent staff or the award staff;" 

In terms of the ahove, the designation of the petitioners as- Trainee jn 
Annexures·l and 2 was inconsequential. They had been appointed as an 
c•ilicer of the Bank and were functioning as sul:h. In para:.,rraphs 9 to I~ 
of the petition the petitioners have averred the nature aml the 
responsibilities shouldered by them and the way they were treated. 
Their names were incJudetl in the Pay Sheet unfer officers catet;ori' of 
the Bank. They discharged the functions or officers of the Ban~. 
The assertion of the petitioners in this behalf bas not been cballengerl 
or ·denied. They were given the staf(ing salaries of officer~; in the grade 
of Junior Manag-ement Grade-III whi~ h were later fitted in the 1979 
Rei!Ulations in the pav-scale of Rs. 700-1800. The very fac\ that the 
petitioners were confirmed in the permanent establishment of th~ Bank 
in the officers Grade shows that they were in the service of the Bank. 

·from before the date of their confirmation. The fact that their confirma-
tion was made effective from 2nd January 1980 was inconsequential. 
'f.'hnt was only rec0gnitiOn of the fact that the petitioners had completed 
their probationary /training period and were not such as to be throwo 

. out. It is not the Bank's ca~e that the petitioner~ were appointed in 
the c:tdrc of assistantc; or clerks. The nay !!i,·en tn them was commensu
rate with the pay of officers Grade-III. There is no other cadre in 
between. I bave, therefore, no hesitation. in holding that the petitioners 
were appointed as officers of the· Bank on 2nd January 1978. No rule 
or regulation has been brought to our notice by the respondent indica
ting that an officer would be deemed to have been appointed on and 
from the date of completion of the probationary period and not earlier. 
Rule 15 of the 1979 Regulations which I have quoted earlier shows that 
an officer directly appointed to the Junior Management grade ~hall he on 
prob:ttion for a period of two years. It is clear. therefore, that a pP.rson 
appointed to the Junior M~nMement grade shall be on probation-as the 
petitioners were appointed-they must. therefore, be held to 
be n.n officer. There is no ~tipulation in rule 15 that the officer sl1a1T 
be deemed tc have been appointed on the day he succe5.stully completes 

l4 ILR-9 
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;the probatiouary period. It is well known that confirmation is not 
.appointment. In the High· Cou.rt of Pnnjab and J-Iarya1ta etc . .etc. versus 
The State of Haryana and othcrs(1) in regard to appointment of District 
.J·uC:st.. the Suy._en't' Court o!Jser•·ed :~s tollow;; : -

'·The connrmation of persons appointed to be or promoted to be 
Di~.trict .Judge is clearly within tbe control of tbe High 
Court. When persons are appointed to be District · Judge 
or persons are promoted to be District Jud.;es the a : t of 
appointment as well as the act of promotion is. complete 
nnd nothing more rema-ins to be done. Confirmation of au 
-om~:r <•n s:1ccessful completion of his p eriod of probation 
is neither a. fresh appointment nor completion of appoint
men~. ·· 

In absence of any legal provisiou, the contention of the Bank that the 
petitionc,rs were not employees of the Bank or were not o!flcers .of. the 
Bank seems rather untenable. The petitioJ)er~ had been appointed to 
the cadre of officers by direct appointment in terms of the policy of the 
B:mk and Government that 25 per cent of the Officers should be 
direct recruits. The petitioners were appointed in terms of that scheme. 
Am1exures 8, 9, 10 and ll to the peti'.ion a.re rather ~ignificant. ~1\nne

· xure 8 sho,\os that petitioner No. 1 was ai1 officer or the Bank and " ·as . 
included in the 1i~t of officers in Basic Statistical Return No. IT from 
june, Hl78 to December, l\)80 to Head Office. Annexure 9 shows th~t 
petitioner No. 1, an officer of the Bank, was di~bursed salary ''from · th~ 
pay fheet of the Brancb under column o(ficer from F Phruarv lf17.~ to 
December 1980" . Annexure 10 shows that he was paid rriediral re
imbursement during 1978 and 1979 as applicable to Grade-liT officers or 
the Bank. Annexure 11 shows that he as a.n o.ffirer of .tl!e Bauk was 
paid honus f~r- the years 1978 and 1979: The snme is the position ·in 
regard to pettt1oner No. 2. These materta.I~. show ·unmistaknhlv thnt the 

· petitioners were employees and were working as officer~ of the· · Ban·k 
since 1978 whatever may have been .their designations. Thev wo;1Jd thus 
undoubt~dly .~all within t~le ambi.t of the express.ion 'Offic'er. employee' 
as contatned m the Banks Officer Employees' (Conduct) Regulations. 
1976. . ' 

\. 

:: ·, . .(:!;) t1975) A.;r~. (S.C) 61.8. 
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9. In view of my finding above that the petitioners were 'Officer 
employee' on the Bank since 1978, it must he bcld that the petitioners 
we~·e offic~rs of the Bank in terms of rule 2(j) of the Hl79 Allahabad 
Bank (Officers') Service Regulations. Wherein it has been laid down 
that an officer means a person-he::sidcs oth<::r categories-who imme
diately ptior to the appointed date, i.e. 1st July Hl79 was an officer of 
the Bank. · 

10. In ' 'iew of my conclusion that the petitioners must be held to 
be officers o1 the Bank in terms of 1979 Regulations and in view of 
the fact that they were drawing salary of Hs. 7'50 per month, the p~ti-

. tioners must be deemed to he in the Junior i\fanagcment Grade Scale-! 
on 1st July l979. In terms of rule 7 of the 1979 Regulations, since 
the petitioners were engaged as Grade-III officers. they must he 
deemed to have been fitted in the Junior Management Grade Sca)e-L 

11. Lea-rned Advocate General appearing for the Bank submitted 
that in the garb of dee;Jaration in regard to the date of appointment 
the petitioners were really trying to enforce their seniority in terms of . 
rule 18 of the 1979 Regulations. His stand was that the seniority of an 
officer in a grade or scale shall be reckoned with reference to the date 
<>f his appointment in that grade or scale. Learned Ad\·ocate General J.aa 
some difficulty in contending that tbe petitioners w-ere not appointed to 
a grade. He, therefore, submitted that it was not enough that an officer 
_must l>e appointed to a grade, but must also ha\·e been appointed to 
a sr;a]e . The word 'or' in rule 18(2) must be read as 'and'. Thus 
read in order to claim seniority, the petitioners having been confirmed 
on 2nd January 1980 in the grade and scale of Management of Junior 
}.Ianaaement Grade Scale-I, tbev must reckon their senimitv from 
2nd J~nuary 1980. The submission is entirely untenable. The sub.mission 
urged on behalf of the Advocate General goes off at a tangent. Every 
{lfhcer is entitkd ll• have a definite (·rl:c~ :J 11,)Ut his date of •l jlpoint
roent. His S\lperiodt_v or seniority will foJlo;r acc'Jrdingly. I have shown 
earlier that .tQ.e petitioners were 'Officer employee' in terms of J 976 
Regulations. They . must. therefore. be considered to be 'offi~er 

. employee' in terms of I ~76 Regulations and 'officer' of the Rank on 
· the formu_lation of 1979 _Regulations . ·That l'eing so, the petitioners 
must be de.emed tp be .holdin~ the post of officer in the Junior 
Mana~e!lle_~t in the Grl;l~e Sca.le-I froW the date -they were appointed 
i.e. ·2nd. J an~ar~ ).9J8. . . . - . · . . · . . · _ . · · · · 
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12. It was then submitted on behalf of the Bank that some or the 
officers of the Bank like the petitioners had filed a Writ application 
before the Calcutta High Court claiming · seniority over officers 
promoted between 2nd January 1978 and 2nd January 1980 and, 
therefore, we should stay our hands until the disposa! of the matters 
before the Calcutta High Court. Learned Advocate General did not 
contend and rightly that this Court bad no jurisdiction to . decide the 
matter raised in this application. 'I'he petitioners are posted in Bihar. 
Their cause of action has arisen in Dihar. They are, therefore, entitled 
to have their grievance remedied within the jurisdiction of this Court. 
What the Call:du High Court will d~-' i~ their bnt;iness. I he praver 
ic thiR applicuh:>n ill different from ll'1.1at before the C'alc:utta High 
Court. The petition filed before the Calcutta Hi~h Court was not 
produced before us. We, therefore, do not know bow the praver is 
framed in the Writ application filed before that Court. The matter falls 
for consideration before us squarely and we see no reason why we 
should stay our hands. If the matters falling for . consideration cefore 
this Court and Calcutta High Court are identical, it will be ror the 
Calcutta High Court to give the respect that is due to this High Court. 
We entertain no doubt in this regard. -

13. Learned Advocate General lastly submitted on behalf of the 
Bank that by getting their appointment dates of appointment 
mentioned in column 7 of the gradation list altered from 2nd January 
1980 to 2nd January 197~, the petitioners were really trYing to steel ~ 
march over all those placed above them in the seniority Jist. Pell· 
tioner No. l is mentioned at serial No. 1620-and petitioner No.2 at 
serial No. 1615 in the seniority list. He submitted that if the date 
mentioned in column 7 as against the petitioners is corrected as 
2n~ J~u~ry 1978 t~ey will be above t:oughly ahout 500 perso~s in the 
semonty hat. Thus w the garb of correction of date of appomtrnent, 
the petitioners were really trYing to establish that they were senior to 
l!leveral others shown above them in the seniority list. ·rt was, therefor~· 
incumb.en~ up?n the petitioners to have impleaded those above them 1R 
the sen10nty hs.t. In the absence of those persons. the petitioners cannot 
be granted their prayer . Thus submitted learned Advocate General. 
The su.hmission is r~th:r u~sound. The petitione~s have not prayed r-:r 
correction of. the semonty hst. Thev have prayed for correction of their 

·date of appOintment. Thev are entitled to assert and claim that 1heY 
were r<>allv appointed on 2nd January 1978 and not on 2nd January · 
1980. All those shown above them in tlie seniority list can haYe no 
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say in the matter. That is a matter between the· Bank and the peti
tioners. The petitioners are entitled to contend that they had l:een 
appointed as officers on 2nd January 1978, worked as such, albeit in 
a probationary capacity, completed the pro1:ationary pericd in flyin3 

Ci.J)OUI:l and, I'JJCJefJre, they Were reafly nppointeJ On 2nd January, 
1978. It is another matrer that if their date of appoint;nent i:; recl:one:l 
as 2nd January 1978 they would become entitled to ce-tain ad1·antages. 
The petitioners like several others came as direct recruits in pnr!'llance 
of the policy decision of Government of India in 1978. Their pro"a
tionary 'period showed that thev were fit to be retained in service. T!ie 

.· Bank, however, treated them aS having been appointed on the date of 
con!lrmalion. In the absence of any rule or stipulation that the date 
of confirmation would he deemed to be the date of appointment, the 
petitioners challenge the policy of the Bank to give the treatment that 
is due to the petitioners. When the stand of the Bank on principle is 
.challenged other employees ha>'e nn locus S/(l!ldi. May be, if the prayer 
of the petitioners is allowed other promotees, who ha•·e been benefited 
by the step-motherly treatment given to the petitioner-', may be adver
sely affected. But for that reason it is idle tl) contend that . the peti
tioners' petition suffers from the vi-e of non-join"e: o: necessacy 
parties. In the General Manager, South Central Raifway, Secunderaba.d 
n.n.} another 11ersus A. Jl. R. Siddhn>lti and Pthus(!) employees in 
Railway service challenged their seniOritv on the basis of certain policy 
·decisions of the Govemm~nt. A contention si"llilar tJ th~ one raised 
hefore us was u~ged in that case also. The Suoreme Court took tlie 
,.iew that it was not necessarv to irnnlead all per~ons likely to be 
affedP.d by the deci~ion of the Court in the fotlowin'!. \\·ords: 

"As regards ihe second objection. it is to b:. noted that the deci
sions of the Railway Board irnpu:ned in 1he "rit petition 
contain administrati•:e rules of g-eneral application, regu
latiniY ahsorption in pe··manent departments, lixation of · 
seui;rity, pay etc. of 1he employee" of the erstwhile 
Grain·Shnp dPpartmPnt~ . '!'he Reesrol'':lents-netitioners 
are il!lp?achin~ the validitv of those poliC\' decisio'ls on 
the ground of their bein'( violative of A •ts 14 and .16 of 
the Constitution. The proceedings are analo"ous to those 
in which the constitutionality of a <itatutnrv rule re.,.u'a
tiog senioritv of Government servanT is a•saile·l. In su·li 

- --------·-~ 
fl) (197·1) A.I.R.· £S.C.) 1755. 
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proceeding's the necessary parties fo be irnpleaded are 
those against whom the reli.ef is sou;ht, and in whose 
absence no effective decision can be rendered by the 
Court. In the present case, the relief is claime·l only 
against the Railway which has heen inipleadcd through 
its represent a ive' No Jist or order fixin ~ seniorit/ o: the 
petitioners ':is-a-Ds particular iniividuals, pursuant to the 
impu~ned decisions, is being challengei. The employees 
who were likely to be affected as a result o f the re-adjust
ment of the petitioner's seniority in accordance with the 
principles laid down in- the Board'g clecic;ion of Octo~er 
16, 1952, were, at the most. proper parties and not 11eces· 
sarv parties. and their non-joinder could not be fa'al to 
the writ petition.''. 

·On a parity of reason in~ in the instant case, the impleading of the 
Bank is sufficient to maintEtin the present application. 'rhe Supreme 
Court hM•e not deviated up till now from the law laid down in 
;\ 1 R l9H St1prerne C0urt 17i:i!' (Slipfa). T n m. therefore. 1~nn h!e to hold 
that the present appliCation Fihould be n!jer.ted for non-joinde1; of other 
officers of the Bank, 'ivho mas b'e affected by issuance of a W~! f in 
fa.vour of the petitioners. 

. ' I 
. . 14. Havin<s given my most anxious consideration to the respec-" 

tive stand of tfic parties, f am of tlte VieW that the petitioner~ have a 
case to a<;itate and ha,·e legitimate grie'-'ance agaiust the policy decision 
·or the Bank treating them as having been appointed on 2nd JanuarY 
1980. 

15. The application must. therefore. be allo'''ed with costs. Let a 
"'i.Vrit issue treating the petitioners a:. having been appointed in .Junior 

. Mana~en1ent Grade Scale·l on 2nd January 1978. Column 7 in 
Annexur(!-5 must be corrected acco·~ding!y. The Competiti~'e Promotion 
Examination which was to be held on 28th August 1983 i<: already 
qvcr. For future occasions. however. the petitioners will not be denied 
tlie right to 'ivhich thev are entitled consequent upon tlie correction of 
~beir ~ate of appointment. Hearing fee R~. 250 payable by the respon-
dent to each of the p~titioners. . 

NNZIR AHMAD,, J.-I agree. 

.S. P. J. A pplicatioii allowed.· 
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1984. 
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COMMISSIONER OF INCOME TAX, BIHAR I, P.-\TN.-\• 
v. 

MAHARAJA CHINTAMANI SARAN NATH SAJ·IDEO 
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Hindu Succession Act, I956 (Central Act nv. XXX of 19.::6• .cJec
'tion 4 sub-section 0) clauses (a) and (b)-Pro1·L~ions o/-!itatus of 
!:older of impartible estate gOVerned by customury [au· o.f lineal Pri
mogeniture whether changed after comi:lg into force of Hindu Suc
cession Act, I 956-whether to be assessed as individual of Hindu un
diVided family-Income-tax Act, 19()1 (Central Act no. S.Lll! of 
I 961 )-seCtion 27 (ii)-a]Jp/icabi/ity of. 

'Wher~ the assessee_. the Mrthara:a of Ratu. holder of an jo:par
tihle estate go,·ernecl by the customary la1·: o~ lineal primo-:eniture 
·was ass: ssed as an individual; 

H e!d, that the imparti1· ilit:: of the estate c f the a~ses · ee fis: p
peared in September. I956 a~ter the passin; of the Hindu ·' ·uce:;
Sion: Act, 1956 in view of section 4 sub-section (I) clauses (a\ a neT 
(b) of t~e Act. Therea!.ter. he became a. part of Hindu undi' ide-~ 
familv. The status of the assessee had. therefore, to 1-e ac·epted as 
¥ilnd~1 undivicle::l family; 

Held·, further that section 4 of the Hin~u Succe~sion r~ c•. 1956, 
do:s away only with custom or usa-e. T}m<; onlv rorh imp~rli"Te 
estates disappeared on the enactment of Hin-lu Su -cession Act, 1956. 
as were impartible by custom. There were se'.-eral estates in 1961;. 

"l'Toxutinn Cn•P nos. 48 tel uO ~f 1976. Re ;gtntemcot of ca.<e under •ectiort 
'.?56(1't of th<• Inc0mc-'I'nx Act , HIGl . h~· !he Tncome-tnx Appellate ~rih1~ne.l. 
Pnt:ln Renchfi T-'A t. i'l the molter of Asgrs•ment o' Tn~0m e-Tnx on ?lfnlHLrnJn C!nt~~; 
mo.ni Saran N~ J; Snhdco !or the Ass~ssmcot years 1967-68 to 1969-70. 



:220- THE INDIAN LAW REPORTS, _[VOL • . LXlV 
'· 

at the coming· into force o.f Income . Tax Act, 1961, which wer¢ 
imparti~lle by grant and some by covenant. Section 27 (ii) of 
lnco11e-tax Act. 1961 would be operative in re;ard to those esta~es 
'''hirh were imparti'lle by grant o :· cov·enant. 

Swidari and Ors .. "· Laxmi and Ors.(l)-relied on. C.J.T West 
Dengal v. U.C. Maliatab Maharaja of Burdzum (2\ and C.l.T. 1%ar v. 
M.aharaja Chintamani Saran Nath Sahdeo(3)-not followed. . 

Stateui ·~nt oc case under section 25~(}) o' the In~o,e-tax Art. 

The facts of the case material to this report are set · ou·t in 
the judgment of Uday Sinha. J. 

Mcs~rs B. P. Rajgarl1ia (S. C. T. T. D.) '''ith S. K. Sharmt 
(J . C. tv S. C. I . T . D.), for the petitiOner . 

. - Mr. Ramesln11ar -P,·asad, for the opposite party. 

Unw SJ:-!H.A, T.-'l'his is l\ reference Under section 256 (l) or the 
ln o·lltne-Ta~ Act. at the in.,tance of the R evenue. The question refer

. To>cl for the opinion Of this CoUrr is as quoted beloW: 

"Whether on thr facts and in the circumstances of this case 
the Trib~mnl were correct in law in determinin.,. the 
status or the assessee ·n.g Hindu undivided family ?'';' 

2 Tn thi~ n~frrenre we are ·concerned with a.sscsi'!Jllent yea.rs 
19()7~68 to .l969-7n. 'T'he n.~~c>~~ee sllrc.cened to the Gaddi of Lato 
Mah<J~aia Pl'atnn Url:li Nnth Sahdeo of R~tu Rnj on. 7th March, 1950 
on th~ ln tter's ciP.nth. The lnte Mahar~ja. being holder of a.n impartible 
c•.st:~te and govenwrl bv the l~w of -linen! primo!!.eniture was assessed 
a,; <-n individual. 'T'he assect>ee havine- . succeeded to the Gaddi With 
all fhC' incident~ thereto. like his prcdAr.e~c;or. Wno:; also assessed as an 
individua (. In th!' :~~~es~mf>n t years 1965-Gfi and 1966-67 the assessee 

- - - --- - M---- -----·-------- ----
(l\ lf'>q'l'l A.T lt I~ .C. . ) ! fiR. 
l?l l.llo 1 ·r.n. ?.?n. 
r:n J 3:1 1!J.R. r,:.A. 
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:c·laimerl the s~ntus as that of a I J wdu undivided family. The Income
.ta x Offic;,er rejected his claim. J n the years under reference ( 1967-68 
t~ .1'169·10) also the assessee claimed tlle same status. The contention 
?' the assessee was that in corniug into force of Hindu Succession Act 
J~l ~ep~em?er, 1956 the impatibJe estate governed by the lineal primo
genrtut·c d1sap~e'\red. Thus all the incidnnts of a joint Hindu family 
!)<3Camt> operative. The income of tho estate became the income of 
_th~ Hindu . undivided family ronsisting of the ases~;ee, his wjfe, 
chughters, w1dow mother and Widow grand-mother. 

~. The Income-tax 001ccr rejected the claim of the assessee. His 
· yiew was th~.t the as~.e,<;sce had succeeded to the eRtnte in the year 
195() as an individual and, therefore , he would be treated as such till 
:-uccession opened after h~ death. 

4. The Appellate A!Osi~tant Commission"r on aPpeal held i.hat 
with the passing of the Hindu Succession Act the customary right of 
imr,artibilitY and lineal primogeniture in the matter of sUccession 
disappeared-exceptio~ such estates as were sa,·ed by section 5 or th~ 
~mid Act. Other members of the ioint familv al<:o got a right in the • 
property and its inconie. He. therefore, held that the nropertv and 
income of the Hindu undivided farnilv of the asse~see did not be)on~ 
to him in his individual capacity after ihe pas~inq of the Hindu Succes- · 
sion Act. The Appellate Assistant Commissionf>r alro referred to the 
f~rr tha.t in earlier years also the status of the a~~essee had been 
held to be that of Hindu undivided familv. 

5 . The Income-tax Appellate Tribuna) on appeal by the Depart
ment, in agreement with the Appellate Assi;tant Commissi'Jner held 
that the status of the assessee was to · be taken as that 
of Hindu undivided. family . The Revenue thereafter 
moved the Tribunal for making a reference to this 
Court. Thus arises the reference falling for consideration before 
us. The question refen·ed to us for our opinion hall been quoted 
earlier. 

6. It js not in controversy that the as~essee succee:ied t~ an 
impartible estate-impartible by custo-:n governe:l. bv law of !meal 
primoseni·ure. The property was ancestral and there had been no 
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partition. The matter in controversy has to be decided on the ~cope 
and effect of section 4(1) of the Hindu Succession Act which reads 
as follows: 

"4 (1) Save as otherwise e:liPressly ptovided in this Act,--
(a) ·any text, rule or interpretation of Hindu Law or any 

custom or usage as part of that law in force immedia· 
tely before the commencement of this- Act shall ce~s~ 
to have effe~t with respect to any matter for wh1ch 
provision is made in this Act; 

(b) any other- law in force immediately before the com
mencement of this Aq shaU cease to apply to Hindu 

in so far as it is inconsistent with anv of the provi
sions contained in this Act." 

B)• the force of the atove provision the custot'n of imparti' · ility 
and lineal primogeniture ceased to have effect. The shackles on the 
,loint family thu·s fell apart. In Shilva P-rasad Singh versus Rani Prayag 
Kumari Devi and others(1) it has been laid down ag follow!'\: 

"Impartibility is essentially a creaftm,; of custom. In the cnse 
of ordinary joint family property, the members of tbe 
family have ( l) 'the right of partition, (2) the right to 

' re~tra:in alietiation~ hv the heqd 0f the farnilv ()XC:Pl~t for 
nr;-r.l"~<:itv. (~) fhe ril!ht nr mninten~nNl. nnd f4) thl?. rje-ht 
or surviVNf'hip. 'T'l1e firF-t of thesr rig-htc:; cannot exi~t·· in 

. the case of n.n imn11rtiblr. estate though ancestl':t]. from 
the verv nnt.Ure of lhc estatl'. The second and th., third 
ar? incompatible with the ct'tstom of impartibililv. 'f'o 
th1s extent the l!'eneral Jaw of the Mitakshnra. haf: been 
superseded by custom and the impartible estate though 
ance~tral, is clothed \vjth 'the incidents of self-~couired 
and .separ~fe. Property. Rut the right of survivorship is 

_n~ mconststent wi!h the custom ·of impartibility. This 
rL_ht t~erefor~ st!l] remains, and to this extent the 
estate shll retnms 1ts character of joint fnmily propeiiY, 

"'----- ---------~----- . ----
(1} (1092)' A.I.R: . ~-0.} . 216, 
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and i'ts devolution is governed by the general Mitakshara 
la.w applicable to such property. Though tbe otber rights 
which a coparcener acquire!! by birth in joint family 
property no longer exist, the birth right of the senior 
member to take by survivorship still remains. Nor ic; 'this· 
right a mere · sUccession is sirn;lar to that of a 
reversioner succeeding on the death of a Hindu widow 
(o her huc;band's estate. It is a right which is car.able of 
hein~ renounced and surrendered." · 

It is plain from the law laid down br Privv Council that the 
joint family of a lVIitakshara Hindu ramify pe.rsi~ted all along and 
the estate retained its character of joint family prOPerty. Of cour~e. thi! 
general law of the Mi!abhara in regard to joint family prope t.\' was 
supl'r~erled hy the eustnm nf impartibilitY and lineal primogf'ni· 
ture. The incident of riuht of survivorshin was. however. never 

•superseded. The eclipse of the rights of the memh~rs of a joint fam;)\' in 
re~ard to 0) Jight of partition. 12) ri.!!'ht to restrain alienatinnc; h•: the· 
head of the family I'X<'~Pt for necec;~itv. and (3\ ri~ht nf m:-int<>nnnce 
fell apart conseonent noon the enactment of sertion 4(i) of thP Hindu 
Su(·<'f-s~ion Ar"f. The ri~:thts of the members of the ioint familv sl1ined 
forth in full lustun•. rfhUs, althongh the >tnlus of th,. asger~ee was 
that of an 'Indjviclnal' from ·19!JO till St-otember. 1956. after that · 
p orioc! hi' W:t~ Pnl'itlet{ to the staf.t'<: of mernbt-r of n. Hindu unclivirled 
family He is. therefore , entitled to be treaterl and as~es!'~d as auch. 

7. Learned counsel for the Revenue submitted that in t.he· 
·situation iike the present one. the Hindu Suc<'P~<:iOn Act did not rome 
int~ nlay. According to 1lim, the qut-sticn of Ptfect of sectiOn 4 of the 
said Act would arise w!ien succession woul'l O"f1t!'l con•eouent upo~ 
th ,., c]eath of thP assesse~ who had inherited an imnartible Psta.te. 
Ticlinnre wa~ Pbr~d for thic; propo~ition j., c. T. r. West Bengal 
verl"!l<; U. C. Mahtnb . Mnharrr ia · of Burtfwan(·1) where Sabysachj 
Mnkhr.rji. J: observerl ~.s fo1lnws: 

"It is dear. in 011r opinion. fhic; Hindu StteC'ession Act oniy 
dealt with the position at tbe time of succession after 
the coming into operation of the Hindu Succession Act, 

(1) 130 l.'I.R. 223. 
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I !J'ifi. It did not affect the position and cha.rncter of the 
HU F or of the ing-rrdients of the impartible estate as 
such of an impartible estate which is in existence from 
before the coming into operation of the . Hindu Succes
sion Act, 1956: 

~ .• • 
' As we hnve mentioned before, the Hindu Succession Act, 1956, 

only regulated and abrogated those portions· of ~1e 
Hindu law which related to succession after the comu1g 
into operation of the Hindu· Succession Act ·and did not 
modify or amend the existence . of _ioint . or composite 
ownership of properties under the Hindu joint family 
Ja.w." · . . · 

Reliance was placed by the Revenue also upon the obserVations 
'Of N. P. Singh. J in C. l. T . Bihar versus Mahamja Chintamani 
.Saran Nath Sahdeo(\1) where it was obs~rvPd -"May be that. notwitl1-
·standing the enforcement of the s:1id Act (Hindu Succession Act). the 
.:tssessee having been vested with the property of a.n impartible estate, 
he cou'd not be divested of it by -passing of the sai.d Act, the incidents 
attllr.hing to an impartible estate would continue to be enjoyed by 

· .him"·. · 

8. On the basi<> of the above twi casea, lcar11ed .'.tanding Counsel 
submitted that the holder of an impmiible estate cannot be divested 

·of tl1e e~ta-te of which he Was possessed. According- to him. section 4 of 
-~~le Hindu S~tccession Act would remain inoperative and in abeya.nce 
till the death of the holder of the · impa11ible estate, i .e. the 
.assessee. 

· . .9 I regret. I ha.ve considerable difficulty in . a~epling the sub'. 
·mtssJon urg-ed on behalf of the Revenue. In Sunda.ri a.nd others versus 
J.a:r.mi and other(!) the Supreme C01111 ·had the orcasion to consider 

. whethe~ the p~ovisions of !':ectlon 4(1) read with !'ection 7(2) of Hindu 
.Succenston Act would remain in abeyance or not. Kailasa.ni, J. spenking 

II\ l!l!) 1 T.R . !158. 
·-(2) (lfiSOj } .I.R. (S.C.) l!JS. 
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fot· the Court after settin..,. out the salient features o( Alivasantha.na. 
Kavaru observed in par~raph 9 at page 20 l as fo)Jows: · 

"Section 4 of the Act gives overriding application to the provi
sions of the Act and Jays down that in respect of any of 
the matter dealt with in the · Act all existing Jaws whether 
in the shape of enactment or othenvise which are 
inconsistent with the Act are repealed. Any other law in • 
force immediately before the commencement of this Act 
ceases to apply to Hindus insofar a:; it js inconsistent · 
with any of the provisions contained in the Act. It is· 
therefore clear that the provisions of Aliyasanthana law 

whether customary or statutory will cease to appl:;. in
sofar a'5 they are inCOnsistent With !.he p~ovisions of the
Hindu Succession Act." 

The a.bove must be held to be the law of the land. The deci~iorr 
of the Supreme· Court was given On 28th August, 1979. On· the other 
hand, the decision . of the Calcutta High Court in W est Bengal Il 
versus u. o. Mahatab, Maharaja of Burdwan('l) Was given on 29th· 
September, 1980. The Calcutta High Court decision, therefore, must 
be held to be a.gainst the Jaw laid down by the Supreme Court in the 
case of Stmdnri a11d others (Supra). The view of the Calcutta High · 
C.>urt that section 4 of the Hindu Succession Act did not affect the · 
position and chn.racter of an impartible esta.te which ha.d come into 
existence before coming into operation of the Hindu Succession Act. 
is rather untenable. The effectiveness of the Hindu Succession Act 
cannot be postponed till the opening of succession on the date of holder ' 
of the impartible estate. The same must be held to be trUe in regard 
to the Patoa deci~on as well. In the face of the Sur reme O:mrt 
dr.r.ision, I am unable to subscribe to the view of N. P. Singh, J tha·t 
Lhe assessee having been vested With the property of an impartible 

· e~fate he could not be divested of it by enactment of section 4 of the 
Hindu Succession. Act. 'T'he question is not one of divesting of the 
estate o( tho holder of the impartible estate. but the question is of the 
elfert of section 4 of the Hindu Succession Act. It is true that the 
Hindu Succession AcT deals with succession, but it is not only that, it 

(1)_ ISO I.'I.R. ~8. 
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lavs down whn.t the law is and what- arc the rights of a. Hindu in 
· 1cgerd to properlY of specified character. Theil~ Lordshi~s:· attention 
wa"' not drawn to the case of the Supreme Court m Sundan a.nd others 
Yersus Lanni and others (Supra,). Their Lordships' observation . in 
tbat renard mav not have been if the Privy Council case of Shib P.rasacl 
Sin(lh (Supra) ·~nd Supreme Court case had been brought to their 
nolicc. Even before the Calcntt:J. High Court, the Supreme Court case 
·had not been brought to their Lordships ' notice. I am unable to hold 
thrt.t the Colcutt.a and Patna High Courts' decisions have laicl down 
the correct law in this regard. 

10. The position thus is that the assessee was holding an impar
·tible estate with the incident of linen.) primogeniture till September, 
195(i by custom not by grant. On the enactment of the Hindu 
Succession Act in September. 1956 thfl restrains on the members of 
the joint family disappeared. In terms of the law laid down by the 
Privy Council in Shiba Prasad Sin(lh' s case (Supra) , there were four 
incidents of joint family property. Three of them had ·become 
.eclipsed or were dormctnt by custom. Thev fell apart on the enact
ment of section 4 or the Hindu Succession. Act. The shackles cannot 

· persist till the death of tbe assessee. The Guia.rat High Court bad to 
·deal with a similar situation in PralajJsinhfi N . Desai versus C. I. T. 
Gujarat·lll(l) ·Mehta, J with whom Divan, C. J. concun·ed observed 

· ;ns follows: -· · 

"The clear effect of section 4 is tha.t if there is any provision 
· made in the Act in respect of any matter governed by 

th.P. custo:n. or usa,_~e of Hindu Jaw previoUsly, then the 
s:nd yrovJSion would prevail and the prevjous Hindu 
law to the extent it related to J;hose matters would stand 
nullified. The question, in the present reference, is 
whether any provision has been made in tbe Act with 
reference to the rule of inheritance bv a sina)e heir. If 
.any provision is made contrary to classical "'Hit~du laW 
J~ that ~ehalf in any of the sections of the Hindu Succes
ston A~t, that provi~ion wou:ld pi·evail against the earlier 

--- ----·---- -- -·-----.. ------
{1) 180 I T.R. 77. 
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Jaw as ordained by custom, usage or interpretation of 
Hindu Jaw as in force immediately before t·he commen
cement of the Act." 

Tt was contended before their Lordships of the Gujarat High 
C'uurt. as well that the provisions of section 4 of the Hindu succession 
Act would not come into operation until succession re-opened on the 
death of the holder of the impartible estate. 'rheir Lordships in clear 

· terms rejected it in the following words :-

" Section 4(1) (a) prescribes tl :a t. save as otherwise expresRI,v 
provided in the Hindu Succession Act, any text, rule or 
interprrtntion of Hindu law or 2ny custom or usage as 
part of that Jaw in force immediately before the 
commencement of the said Act 'shall cease to have 
effect with respect to any matter for which provision is 
made in this Act'. On a plain reading of this sub. 
section !(a) we arc unable to agr~e with the contention 
urged on behalf of the Revenue .that the classical Hindu 
law as contained in the custom or mage would continue 
to h(.! in operation even though a. nontrarv provision has 
been made in that behalf in the Hindu Succession Act, 
till the succession opens after the said Act coming into 

· force." 

A similar view was tnken by the Punjab High Court in Smt. ·Taro 
YCI'$.U5 Darsha.11 SiHfflt(:l) and Hans Raj Basa.llt Ram versus Dhanwat 
~ill{{b Balwant Sin!!h(2). l am in comnlete and respectrul agreement 
with the views of their Lordships ·of the Punjab and Gujarat High 
·courts . . · 

11. From what has been stated above. I am clea·rly of the vjew 
that the impartibility of the estate of the assessee disappeared in 
Sentembcr, 1956. Thereafter, he became a. part of Hindu undi\'jded 
fa1~1ily. The status of the assessee had, therefore, to be accepted as 
Hindu undivided .family. 

------------------·-
(1) (1960 A.J.R. (Pnnj .) 145. 

(2) (J!lflll A.J.;n .. (Puu.J.l 510. 
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12. The assessment order shows that the assessee had 
shown income from bouse property. In regard to this item, Jenrn<>d 
courrscl [OJ' the Revenue submitted that in terms qf section 27 (ii) of 
tho Income-tax Act the house property at least runst be treated as 
individual property of the assessee. His status in regard to that property 
mnst bo tiP.emed as 'individual'. It was submitte<l that section ·27 of 
the Income-tax Act lays down who shall be deemed to be tbe owner 
of house property. Sub-clause (ii) thereof lays down that the holder 
of impa'l·tible estntc shall be deemed to be an individual owner of aH 
the properties comprised in the estate. It was submitted that the 
assessee having inherited the impartible estate o! Ratu Raj, be mu~t be 
deemed to be an individual owner of the properties in the estate 
including bouse property. The. ~ubmission, with respect to learned 
counsel for the Department, is fallacious .. Section 27 (ii) deals only with 
property Qf the holder of an impattible estate. The assessee did inherit 
an impartible estate and was assessed accordingly for some years, but 
the impnrtible estate towards the end of 1956 evaporated under the 
impact of the Hindu Succes~ion Act. In the assessment years, therefore. 
there was no imparti~le estate. The assessee was not the bolder of an 
impartible estate and, therefore, the properties returned can not be 
treated as individual property of the assessee. In reply thereto, learned 
Standing Counsel submitted that if that be the view of the law, as 
I lJave enunciated, then section 27 (ii) must be held to be dead letter. 
Mr. Rajgarbia. submitted that the Hindu Succession Act came into 
being in 1956. The Income-tax Act, 1961 was enacted in 1961. The 
law maker~ must be deemed to have knowledge of the effect of section 
4 of Hindu Succession Act. There could have been, therefore, n~ 
sense in e.nacting section 27 (ii). Thus submitted learned Standing 
Cour.sel for the Revenue. I regret, I am unable to accede to 
this submission . Section 27 (il) is not a dead letter. Section 4 of the · 
Hindu Succession Act does away only with custom or usage. Thus· 
only such impartible estates disappeared on the enactment of the Hindu 
Succession Act as were impartible by custom. There were several estates 
in the country in 1961 which were impartible by grant and some by 

' covenant. The. estates which were impartible by grant or covenant 
continued. Section 27 (ii) would be operative in regard to those estates. 
The assessee's estate may have disappeared in Bihar, but in whole of 
the country there were several estates which continued to be· 
impartible. Section 27 (ii), therefore, was not a dead letter in 1961 
when the Income-tax Act was enacted. T4ose being my views in· 
JCgard to scope of section 27, I am unable to accept the submission 
urged on behalf of the Hevenue that the assessee must be treated as; 

-· 
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individual owner of all the properties comprised in the Pstate and 
returned by the assessee. 

13. Another item of income of the assessee was his salary as 
M. L. C. which has been shown in P;1rt [\'of the return. The income 
on this account certainly can not he treated as income of Hindu 
undiviued family. That is the result of indivirlna.l act. or acquisition of 
the the assessre. The income under that head is, howc\·er, a different 

· questior:. If the as>essee has any other income as individual above 
flooring for assessahlt> income, the authorities may consider a!;Scssing him 
as such But that i~ for them to consider and not for us. 

J.1: For the reasons, stated above, T am of the view that the · 
Tribunal was correct in law in determining the status of the a>.sessee is · 
Hindu undivirled familv. The referenee must, therefore, be answered in 
the affinnarive in fayour of the asses~ee ancl against the Departnient. 
Ibere sball be no order as to costs. 

N~.zir Ahmad, J .-I agree. 

R. D. 

Question answered. 

14 I.L.R.-10 
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APPELL\ TE CIVIL 

Before S. S. Saudltau:a/ia, C. J .. aud B.~P. Jha , ]. 

1984. 

Detembe·r, 20. 

1\US GOHAIN .• 

11 •. 

RHAI<U GORAIN AND OTHERS. 

Adverse possession-claim of title by adverse possession- . 
sltb-lessee or /ic?ensee, when can c/a.im s11ch tille-party not claiming 
hostile title bttt ouly illegal possession as sub -lessees~wltetlter can claim 
title by adterse possession . 

Held, that neither ·a sub-lessee nor a licensee can claim title by 
allverse possession merely hecanse that they are - in continuous 
nnauthori~ed possession for more than twelve years, unless and until ~hey 
claim some overt acts on their part indicating assertion of hostile tttle ; 

H e/d, therefore, that in the present case the defendant first patty 
respondents only claimed that after they were inducted as sub-lessees, 
they were in illegal possc~sion for more thon twelve years in vie\y of 
section 27 of Hegulation 111 of 1872 and they have not claimed any 
hostile title and . as £.uch they con not claim title by , adverse 
possession. 

Atyam Veerraju & otl1ers v. Pechetti l'e.nkanna. & others-(1) 
Gaya. Pd. JJi'/,:shit v. Dr . N~rma/ C/.'nn.der & aHother-(2)-referred. 

Appeal by the plaintiff. 

----------------------·---------
¥-'AppNll Irena Appcllnte D~<ll'•'<" no, 514 of Hl7•l. From 11 decision of 

11!1-. Jo'lorian Pn,•l. Secnnd :\ddi!inn.ul Ui;,trict Judge o£ Snnthnl Pnrgnnas a t Dnmk~. 
datt'd the iiOth llforeh 1074 ntlirmm<l that of l\!r. H11ri Dulal Banerjee, 2nd A<l<h
t.icnRI S··• l>o••·ilironh' Judge , Deoghar at Cnmp Janalnra dated the 2Srd April 19e<i. 

;1\ olflt;!il .. ~.J.R. (S.C.) 0:!!'1, 
i2l (JOfl-ll e.n.o .. T. tS.C.) 51. 
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Tile •cts of the case matcrJ'aJ t<J tlr1's r · eport are set out 10 I''~' 
judgm.cni ef H P. ,Jha, J. 

Messrs R. S. ChatterJ·ee all<] J"''lreslr. /' <'" J f h tv.. llllllar oll1 iXl1 or t e 
appellants. 

Messrs. S. C. Chose, N. J(. 

respondents .. 
Aurnu;nf and S. K. Saraf, for the 

B. P. JHA, J .- The plaintiff·appellant preferred an appeal before 
this Court against ~he judgment and decree passed by the Second 
Additional District Judge, Dumlm. 

2. 1 he plaintiff-appellant brought a ~mit fnr a declaration of title 
anrl recovery of posse~sion iu respect of the suit Jand3 on the ground 
that he is the adopted son of Buji ~'land]ain, the recorded tenant of 
the lands m suit 

3. The case of the plaintiff was that on 3rd April, 1958. 
Buji Mandlain adopted the plaintiff as her son ~nd she executed a 
registerEd deed of adoption (E'\t. 1). Buji l\Iandlain died in Je.tb, 
HJ62. After her death, the plaintiff succeeded to the suit properties 
as her legal heir. Arcording to the plain tilT's ca~e .. the defendants first 
party are cultivating the lands · as sub-lessees. In 136!) B. 8 . , the 

plaintiff asked the clef~ndants first ~nr~):. to ~ive .ur possession of the 
suit lands; but, in sptte of the plaJnttfi s du·ectJon, the defendants did 
not give up possession. Hence, tile present suit was filed. 

4-. The claim of the plaintiiT was resisted by the defendants first 

t.,.0 ground~ namely (1) that the plaintitf was not the adopted 
party on '' · ' \ 

f BuJ·i :Mand!ain, and (2) that the defendants have acquired title 
son o 
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by adverse posq,:r,sion. The defence version :s tlmt Buji .\J amlluin le~tscd 

out the suit lands in the year 13-10 B. S. to defendant Nakul Gorain 
on payment of a ftxecl rent of 22 maunds of rice per year. 

5. On these racts., the trial comt decre~d the suit nnd directed the 
deCcndnnts first party to pay 22 maunds of rice per year to the 
plaintiti. On nppcnl. tbe lower appellate court d.ismisRed the ~uit. It 
is against the )ower appellate court's ot:der ·-that the plaintiff· 
appellnn.t has preferred this appeal before this Court. 

6. Both the courts have concurrently held that the plaintiff is the 
adopted son or Buji ·rvrandlain. It is a concurrent finding of fact and 
as surb, I am unable to interfere with such a finding of fact in this 

., appeal. I also lll)itl that the plaiJ1tilf-appcllu•.ll is the adopted ;,on of Bn"d 
Mandlain for the &imple reason that a. registered deed of adoption (Ex. 1) 

was executed by her in ra vour of the plnintilf-appellant. 

7. The only question for decision is : ·whether the respondents 
first party (defendants first party) have acquired title by adverse 
possession or not? 

8. The concul1'ent findings of both the courts are that the defendants 
first party were inducted as sub-lessee~ in respect of the suit lands. In 
this connection, a reference was made 'to a. decision of the Supreme 
Comi in 1 tyam Veerraju m1cl oth·ers v. Pcchetti l' enlwnna aud 
others(I) . In that decision, it ha-s heei1 held that during the continuance· 
or the tenancy, the tenant can not acqnire hy prescription a pf'rm:uwnt 
right of occupancy in derogation of the landlord's title hy mere as<ertion 
of such ·a right to the knowledge of the Jaud[or~l. The case of the 

I __________ , 
(i) (l!lf>l\) A.I.R. (S.C.) 112\J. 
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d~fendants·r~s~ondent" i~ that since tho suh-J~ase it~olf was illegal in 
VJew of sectiOn 27 _or Regulation nr or IA72, as such the defendants 

first party were chHmi~g the suit land hy ad\·erse nossession. · In -view 
of the concurrem findmgs of faC't. it is clear that · the defendants first 
p:~rty were cultivating the lands as . aub-Jc~sees. If it is so; the 

dcfe~da~Hs first part~· ~ere n_o~ claiming hostile title to the suit Jsnd. 
ln VJC"' of thr aforesnJd deciSion of the Supreme Court, tho tenants 
namely, •1efcndants first part.v can not. · acqui~e · by · prescription : 
permanent right ~f occupancy. 

9. TJre defendants fi.r~i party are claiming.title by ad~er~ possClssion 
on the groun(] that the sub-lease itself \\1as illegal in view of sectio'n 27 of 
Hegu!ation III of 1872. In this connection, learned coun!>el for the 
appellant relied on a decision of the Supreme Court in Gaya Prasad 
Dikshit v. Dr. Nir.ma/ Chander and another(l). In that dedsion, it 

has been held that in the case of a licen~ee, mere continDance of 
unauthorised possession even for a period of more than tv;eJve years is 
uot enough . In view of the fact that the sub-lease was illegal. hence 
the defendants first party could claim tbemsel-res to be licensees. In 
~iew of the decision of the Supreme Court, a licensee can not claim title 

by adverse possession merely because he is ill unauthorised 
possession for a period of more than twel-re years. Apart from this 
fac.t, there must be some overt act on the part of the Jicen~ee indica.t· 
j ng a~srrtion of hostile title . by adverse possession. The defendants 
first 'party have not claimed any hostile title. The defendants first 
party only claimed that after they were inducted as sub-lessees, tker 

were in illegal ·possession for more than twel-re years. 

10 On the bnsis of the aforesaid decision or the Supreme Court, 

I 
hoi! ·;hat neither a sub-lessee nor a licensee can claim title by ad\"erse 

( . I . d 
·on mere!" bccau~e that they are in eont1nuous unat 10nse 

po~sess1 J -

------------ - ·- ------------
,_l) (l !18-IJ .H . .H.C.J. (S.C.) 51. 
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pt~~srs$io~ for more than twelve yours, unless and until they clnim some 

oTet1 act~ on their pRrt indicating assertion of hostile title. In uny 
Tiew of tho mnttet·, the defendants fir~t pnrLy can not claim title · by . 
adTerse possession for tho rcnsons indicnted above. I am, therefore, of 

OJ.linion tl~at the plaintiff is the ndoptrd son of Bujj :VIandlain aud he 

is entitled to recoverJ t~f pos~cssion. 

11. !1t ~is ~?iret~WistRMe, a pettirm ef the judgmer:~t and decree of 

to\e AppellAte eonrt is !tet aside to the. extent whereby the defendants 
lrst party's elaim by ad~ers~ possession was allowed. The appeal IS. 
a~:Bordin:rl:t. ~uowed, bwt without rost~. 

· S. S. Sandha"'alin. C. J.-I agree. 

II. P. J • Appeal a/lowed. 

.BSP (J.L.k.) l4-;-l:.ill9. 
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