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ARMs Ac.r, 1_959-[ -sections l 7 and 18-Scope and 
apjJhcalnhty of-cancellation of ticence-show. 
cause notice issued by the District Magistrate
full fac:ls relating to charge, whether lo be in-cor· 
porated-appellate authority basing its findings on 
new facts and circumstances-orders so passed 
wht'Lhe·r initiated. ' 

"'=" • ., ... .. . ' 
' 

Where the District Magistrate as well as the 
Commissioner of the D.ivision took into considera
tion some extraneous materials anci" :flacts not 
mentioned in the notice of show cause served on 
the person holding a licence as to why his licence 
should not be cancelled and the appellate authority 
introduced new facts not earLier noticed and 
passed order cancelling the licence; 

Held, that, it is not open for the appellate 
authority to base its finding on new facts and 
circumstances, which were not brought at the 
earlier stage before the first authority hearing 
the case. It ,is equally correct that the full facts 
relating to charge should have been incorporated 
in the notice calling upon the person to show 
cause, absence of which is prejudicial and as such 
the orders cancelling the licence are vitiated and 
must be quashed. 

PAGE. 

1\undal Singh alias Gi?·iraj Singh v. The State 
of Bihar and othe1·s (1985), I.L.R. 64, Pat,. . .. li 

BIHAR CoNSOLIDAUON OF HoLDINGs AND PREVENTION 
OF FRAGMENTATION Acr, 1956-section 4(c)
applicability oz-suit .or ·appeal 1J!here the 'docu
ment challenged is voJ,dable-whether abates. 
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BUiAR CONSOLIDATION OF HOLDINGS AND PREVENTION 

OF F JtAGMENTATJON Acr, 1956-concld. 

. If any of the parties to a suit challenges 
that, the document is a voidable one, then the suit 
w.ill not abate under section 4(c) of ~he Bihar 
Consolidation of Holdings and Prevention of 
Fragfl!~ntation Act, 1956, for the simple reason 
that the parties will be required to lead evidence 
in respect of the fact that, the document is a 
voidable one and the Consolidation authority 
will have no jurisdiction to decide the fact as to 
lvhcther a document is a voidable one or not; 

Held, therefore, that in the present case the 
suit or the appeal will not abate as the defendants 
had challenged the sale deed on ~he ground of 
'fraud. 

Dharmiwth Pandey and others v. Dhurmun 

iii 

PACE. 

Manjhi and others (1985), I.L.R. 64, Pat. [Ir1 

BIHAR LAND REFORMS (FIXATION OF CEILING AREA AND 
ACQUISITION OF SuRPLus LAND) Acr, 1961--Sec(ion 
16(3) rmd .Transfer of Property Act, 1882, section 
52-Scope and applicability of-tran.Sfer made by 
the purchaser of the land on the date of filing of 
application under section 16(3}-effect of-events 
taking place, whether simultaneous-rule of lis 
pendens, whether apply in such a case-transfe·r 
by a purchaser in favour of third party-when can 
be defeated-plea of farzi nature of the 'transac
tion-Onus to prove. 



IV INDEK 

BIHAR LA;>;D REFORMS (FIXATION OF C£ILJNG AREA AND 

ACQUISITION OF SuRPLUs LAND) Acr, 1961---contd. 

Where the execution of the sale deed in 
favour of the third party by the purchaser of the 
land was done on the very date of the appli
·cation for pre-emption; 

Held that in such a case it will not be 
possible to decide the question of prionity of 
either of the execution of the sale deed or the 
making of the application for pre-emption in 
point of time and, therefore, .it must be assumed 
that both the events took place simultaneously and 
stood on equal footing and in that view of the 
matter, the rule of lis pendens would not apply to 
such a case as the transaction was made before the 
lis (application for pre-emption would have star!;ed 
its ope1ation to attract this doctrine); 

H eld further that the only ground on which 
the transfer by a purchaser in favour of third 
parties could be defeated is to establish that the 
subsequent transfer is either farzi or a sham trans
action. The burden to prove this fact would lie on 
the head of the person who makes out such a case. 

Raju Kuma·r Pmsad 8c another v. The Addi
tional Member, Board of Revenue, Bihar, Patna 

PAGJ:.; 

and ethers (1985), I.L.R. 64, Pat. 28 

2 sections 32A and 32B a.s 'inserted by the 
Billa1· Land Reforms (FiXation of Ceiling Area 
ana 'A.cquisHion OJ Surplus Land) (Amendment) 
Act, 1982 (Bihar Act LV OJ 1982)-proceedings 
f}(:nd£ng on the date of commencement of 'the 
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BrHAR LA:-.o REFORMs (FIXATION OF CBru~G AREA Al':D 
ACQUISITION OF SURPLUS LAND) ACT, 1961-concld. 

Amending Act-final publication under the o[d 
unamended section 11(1) of the Ceiling Act after 
coming into force of the Amending Act-pending 
fJroceeding whether must be disposed of afresh
final publication of the notification, whether 
would be without jurisdiction and non est; 

Hr.ld as under-(i) Under the mandatory 
provision of section 32B of the Bihar Land 
Reforms (Fi."Xation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961, the Revenue authori
ties are obliged to dispose of afresh all pending 
proceedings except those in which final publica
tion under sub-section (1) of section 11 of the 
Ceiling Act has already been made prior to the 
9th Apnil, 1981, being the date of the commence
ment of the Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus Land) 
(Amendment) Act, 1982. 

• (ii) After the enforcement of the Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisition 
of Surplus Land) (Amendment) Act, 1982, on the 
9th of April, 1981, if the Revenue authority 
proceeds to publish a notification under the provi
sion~ of the old unamended section 11 (1) of the 
Bihar Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act, 1961, it 
would plainly be ignoring - and contravening 
section 32B and nullifying the object and purposes 
thereof . · 

PAGE.c 
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BIHAR LA:)D REFORMS (FixATION OF CEILING AREA AND 

ACQUISJTION OF SURPLUS LAND) Acr, !96!-concld. 

(iii) The failure to dispose of the pending 
proceedings afresh and the final publication by way 
of no~ification under section II (I) of the old 
unamended Act after the 9th of April 1981, would 

be without jurisdiction and, therefore non est; 

Held, therefore, that the Additional Collec
tor ·was within his rights to .initiate the fresh 
proceedings under section 32B of the Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisi
tion of Surplus Land) Act, 1961. 

Harendm Prasad Singh v. The Sta.te of. Bihar 

PAC£. 

and anr. (1985), I.L.R. 64, Pat. :46 

BIHAR MoNEY LENDERS Ac:r, 1974-[-section 23, explana
tion-Construction and meaning of-admitted exi-Stence 
of the relationship of debtor and cuditor-whether essen
tit!/ for reje1·ring the dispute to conciliation Board under: 
section 23-/egislatiorr-intention of. 

The explanation to section 23 of the Bihar MoneY 
Lenders Act does not indica.te, much less means that there 
1Tiust be admitted eXistence of the relationship of debtor 
anc:l creditor (money lender) between the parties so as to 
:refer a.ny dispute of difference regarding loan. Putting 
such a construction would amount to defeating the very 
purpose and intention of the legislation. Obviously, the 
intention of the legisi:ltion is to give advantage to the 
weaker section of the society and in case the construction 
as propounded is given effect to it woUld act in derroga
tion of their interest and they 'would be subjected to a. 
protracted Court trial; 
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BIHAR MoNEY LENDERS AcT, 1974-conc/d. 

Held, therefore, that in the instant case the reference 
of the dispute to the Conciliation Board on its being 
notified in the official gazette is not bad but since sufficient 
time has elapsed since the earlier conciliation Board Was 
constituted,, it is advisable that a fresh Board should be 
constituted. 

:vii 

PAGE. 

Kesho Poddar and another v. The State of Bi11ar and 90 
others (1985), I.L.R. 64, Pat. 

BIHAR PANCHAYAT SAMITJs AND ZTLA PARISHADs Acr, 
1961-[ -section 32 (1), and Bihar Panclwyat Samities 
and Zila Padshads (Conduct of Busil1ess) Rules, 1963, 
Rule 3-.scope a11d applicability o:f-·motion of no confi
dence agaiust t11e Prnmukll . or Up·Pramukh of a 
Pm1cllayat Samifi-whether can be t'alid!y considered in 
a meeting held on a. holiday-Rule 7-time limit pres
cribed-whether refers to actual holding of the meeting 
or m~rely the calling thereof; 

H e!d, thnt in view of rule 3 of the Bihar Pancba.yati 
Samitis and Zila Parishads (Conduct of Bu~iness) Rules, 
1963, a motion of no-confidence ngainl't the Pramukh 
or the Up-Pramnkh of a Panchayat .Samiti envisaged by 
section 32 0) of the Bihar P;mcha,·at Samitis and ZiJa. 
Pnrishads Act, I 961, cannot be vai;d]v considered and 
passed in a. meeting ht>ld !'n a holid;w.' 

Rule 3 is PqualJy applicable and attracted to the 
holding- and conduct of a !'necial IDt>Cting (inclUding one 
for considering a no-confidence motion against the 
Pram11kh or thP Up-Pramnkh) and bars the same to be 
held on a l:o!iday; 

H c/d, furtl1er, that rule 7 of the Bihar Panchayat 
Samitis and Zila Parishads (Conduct of Business) Rules, 
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BIHAR PANCHAYAT SAMITJS AND ZILA PARISHADS ACT, 
1961-concld. 

1963, merely prescribes the time-limit within which, on 
receipt of a requisition, the meeting is to be called either 
by the Pramukh or the Adhyaksha and on his failure to 
do so, by the Block Development Officer or the Secretary 
respectively. It does not prescribe the time for the actual 
holding of the meeting but only lays down the period of 
seven days and three days respectively for the calling of 
a special meeting as such. 

. -~~ 

PAC£. 

Mohammad Zainul A bulb1 and another v. The State 15. 
of Bihar a1~d Ors. 0985) LL.R. 64, Pat. 

BIHAR AND ORrssA Co-oPERAnvE SociETIEs ACT, 1935-(
s(~ction.s 40 and 48-Scope and applicability of-Society 
holding a person liable for shortage of property Put 
unde·r his custody and charge-matter, whether covered 
by clause (b) of section 40 (I) or section 48-matter 
covered by clause (b) of ,section 40 (!)-Period of limita
tion prescribed for. 

Every claim for demand cannof be put under the 
cover of section 48 of the Act where the society held a 
person lia b]e for shortage of properties put under his 
custody and charge which allegedly arose bv reason of 
hie: negtic;rence or misconduct, the matter is fully covered 
by clause (b) of section 40(1) of the Act and not under 
section 48. Once thi!' pOsition is understood then the 
period of six ye~r.- limitation has got to apply. The 
very proviso to sub-section (I) of section 40 Jays down 
that no order shall be passed under this sub-section in 
respect of any' act or Omission mentioned in claUses (a) 
to (d) except within six years of the date on Which such 
aet or omission occured; 



INDEX 

BIHAR AND On•ss.\ Co·OPERATIVE SocJETIES AcT, H)35-concld. 

Held, therefore, that in the instant case as the physi
cal verification was made on 30th June, 1959 and 30th 
June 1961 claiming Rs. 7,242.97, the claims were appar
ently barred by time when the reference was made. 

ix 

Uma Shaukar Sharan Shrivastava v. The Bihar State 39• 
Co-operative. Marketing Union Ltd. Patna and another 
(1985) I.L.R. 64, Pat. 

(J_olliP.ANIES. 'Ar:r, 1956-f--section 155 sub-section (4) clause 
(b)-provisions of-whether has relevance to number of 
judges to constitute the Bench to hear appeal-appeal 
to lie before a Division Bench-provision, whether 
ccmstitutionaly valid-whether rests on reasonable classifi
ca.tion. 

It seem!': plain that the phrac;e "consisting of three 
or more Judges", in clause (lJ) of sul>-section (4) of 
section 155 of thE'> Companies Act. 1956, is obvioUsly 
descriptive of the High Court in which the appeal arises. 
The said phrase follows the words "High Court" and 
qual!lies the same. It has no relevance to the number of 
Judges who are to Constitute the Bench but .merely draws 
a line betwixt the larger Hi~h Courts hl\.Ving three Or 
more Judges and the smaller ones composed of two or 
less; 

Held, that an appeal under tl1is provision would lie 
before a. Division Rench Rnd not before a Bcmch consis't
ing of three or more Jn'dges. 

It is manifest that whenever the minimum number, 
of Judges for composing a Bench of the Hjgh Court is 
to be mandated then the terminology employed is entirely 
different froni the one used in section 155 sub
section (4) clause (b) of the Act. 
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(JOMl'ANIEs Acr, 1956-conc/d. 

It is well settled that an appeal is entirely a creature 
of the Statute and if the Legislature, in its '"isdom, does 
not wish to provide an appellate fOrum at all, the provi
sion would not be rendered unconstitutional. Equally it 
would follow that where limitations on the appellate 
forum are placed. they would be squarely Within the 
parameters of constitutionality; 

Held, fUrther, that section 115 sub-section (4) clause 
(b) of the Act can. be squarely rested on the basis of 
reasonable classification . by Legislature with r~gard to 
High Court consisting of three or more Judges and those 
corriposed of two or less number of Judges. The Jjne 
drawn betwixt the t:wo rests on sound rationa'"· 

UjJendm Ku.mar Joshi v. M/s. New Victoris Mills 95 
Company Limited and Am. (1985), I.L.R. 64, Pat. 

INCOME TAX ACT, 1961-Provisions of--asse!sment year 1966-
67-assessee fi.li11g return after lst April 1968, i.e after 
amendilient-ca'icu!ntion of Penalty-law to be applied. 

It is well settled that the penalty is to be impo5ed on 
account of the commission of a wrongful ad and this 
Jaw operating on tbe day on which the wrongful act is 
comniitted which determines tl1e Penalty. In the instant 
case. admitted)~'. the return was filed after 1st April 1968 
when the amen'ded law came into force. Thus tbe Wron~
ful act was committed on a dav on which the amended 
law was in force : ·· 

H cld, therefore-. that tbe Tribunal took a Wrong 
view of law that in the instant case the penalty Was to 
be applied according to Jaw which was enforced on the 
1st day of the assessment year. 

Commissio:~er of Income · Tax, Bi11a.r, Patna v. T 
Chandrika Singh I.L.R. (1985) Part 66, Pat. 
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!NDUS1'RIAL DISPUl"ES Acr, 1947-[-section 25F, scop_e. and. 
apzJ/i()(Lbility of-payment of. wages and. compe.nsa~iO(I.. 
after the retrenchment order. was giVen etfec~ to---pra.vi
sions of section 25F, whether complied with-Jfetrench-

. ment order, whether illegal and Liable to be quashed. 

Where the workmen were directed to collect their 
wages and compensation after their retrenchment; 

Held, that such payment of wages was contrary to 
the provisions of section 25F, of the Industrial Disputes 
Act, 1947. If the workmen Were asked to go forthwith. 
they had to be paid wages and compensation at the time 
of retrenchment and they could not be directed to collect 
wa.~es and compensation afterwards. Hence, the provi
sions oi section 25F were not complied with and as such 
i:he retrenchment orders were illegal and liable to be 
quashed. 

Rural Entitlements and Legal Support Centre, I O?j 
Bihar, mid Anr. v. The · State of Bihar and others (1985), 
l.L.R. 64, Pat. 

SERVTCE-fJetitioners appointed as Junior Management Trai
nees in Bank's service on probation and joining on 2nd 
January, 1978-confi.rniation from the date they had 
cmnp!etP.d the probationary period i.e. 2nd Janua·ry, 
1980--fJetitioncrs, whether appointed as officers on 2nd 
january, 1978 or 2nd ]anua,y, 1980-Bank, whether can 
reckon the appointment as 1uirJing beel!, done on 2nd 
]anua·ry, 1980---pt!tifioners, whether can be held to be 
officers of the Bank as envisaged in 1976 and 1979 Regu
lation.~-fJromotees adve1·sl'/y affected not made parties
Tilrit 71etition. whether -~uf1crs from non-joinder of neces
sary parties and whl'./ller mainta-inable. . 
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SJ!.RVICf.-C01lcfd. 

Where the petitioners were appointed as Junior 
Management Trainees and in pursuance therC::of they 
joined the Bank's service on 2nd JanuarY, 19i8 and it 
was stipulated that they were to undergo tWo years train
h1g and would be on probation during that period and 
after CBmpJetion of their probationary period, they were 
confirmed in the permanent establishment rJf the Bank 
in t.hc officer grade with effect from the dr,te they had 
completed their probationary period j.e., 2nd January, 
1980 and it was stated that the petitiOners would be paid 
the scale of Rs. 700-1800 in the junior ;\1anagcment 
Grade Scale-! according to the terms of Allahabad Bank 
(Officers') Service Regulation 1979; 

H e{d, that the petitioners must be de.emed to be 
l~olding the post of Officer in the Junior :Management in 
the Grade Scale-! from the dn.fe they were appointed i.e., 
2nd Januar~·, 1978 and not frcm 2nd January, 1980, in 
absence of any rule or regulation showjn~ that an officer 
would be deemed to have been appointed on · and from 
thP. date of completion of the probationary pe;:iod and 
not earlier. The very fact that the petitioners were 
confirmed in the permanent establishment of the Bnnk 
in the officer grade shows that they were in the Officers' 
Grade from the day of their appointment. The confirma
tion, therefore, must relate back to 2nd January, 1978 
when the petitioners Were appointed . It is Well known 
that confirmation is not appointment. Any other interpre
tation in regard to "their status prior to 2nd January, 
1980. the dAte of comple.ti"!g thPir probationarv period, 
would be unfair. The petitioners were employees and 
were working as offic.ers of the Bank since 1978 and they 
would thus undoubtedly fail Within the ambit of the 
expression 'Officer employee' as contained in the Bank's; 
Officer Employees (CondUct) Regulations 1976 and 



C'IDEX 

SERVICE--eoncid. 

'Officer' as defined in Allahabad Bank (Officers') Service 
Regulations, 1979. In terms of rule 7 of the 1979 Regula
tions since the petitioners were engaged as Grade-III 
Officers, they must be deemed to have been fitted in the 
Junior Management Grade Scale-I. 

Held, further, that the impleading of the Bank. is 
sufficient to maintain the present application and the 
present application cannot be rejected for non-joinder of 
C'ther officers of the Bank, who maY be affected by issu
ance of a wrjt in favour of the petitioners. 

Aslwk Kuniar Dutta. aud another v_ Allahabad Bank 
(1985), LL.R. 64, Pat. 

iuns VALUATION Acr, 1887-[ -sec'tion 11-case heard by 
court lacking in pecuniary jurisdiction-tiD objection 
rai~ed--Pr.rty takinf! risk n.f obtaillina sttcnssfttl result, 
whether can raise lack of pecuniary jurisdiction of the 
court after havi11a lost. 

Once a case is heard by a. Court Jacking in pecuniary 
jurisdiction that by itself would not render the decree a 
nullity unlP.ss prejttdice is caused in the light of the suits 
valuation Act. 

H r.ld, therefore, that in the instant case having failed 
to raise any objection to the District Judge hearing the 
appeal and having ventured to take .the risk of gbtaining 
a successful result. it is not open to the appellant now to 
raise the lack of pecUniary jurisdiction of the appellate 
court as a point of laW Without being able to show that 
they suffered prejudice as required by section II of the 
suits valuation Act. 

Smt. Ba.ba Dai v. Muneshwar ]ha & Otlzers (1985), 
I.L. R . 64, Pat. 

12 I.L.R-3 

xiii 
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TIES JUDJCATA-Princip!e of-judgment-debtor filing an appli
cation to jJay ri.·e decretal amolutt by insta/111ents on the 
day 11111~/i!m sale leas held-Court al/olcillg the prr:y,, of 
the judynunt·d~btor-de!'ree-l;ofdrrs tlttrenftr<r filin'J a 
jJetition to recall the order-Cou-rt rer:n/ling the !,rder
apfJ!irntion of the decree ho[ders, 1t:h·ether barred by tlt e 
prinr.ifJ/e of res judieata-e.xercise of jurisdiction, whether 
illegal or O('Casioning failure of jllstice. 

\Vhere auc·tion f:Ule tnok. PhH:e on 2nd D <'eemht>r·, 
1980, a-nd on the !;arne day the- jud~me:Jt rlebtor fiiP.d :1n 
application to ~:ty - the decretal amount b~.- instnlments 
which wvs allon·ed bv an order dated lOth December, 
1980, and thereafter on lOth March, lQSI, the decree
holders filed a p etition to r~call the . order dated lOth 
December, Hl80, and the Court helow by order dated 
14th April, 1981, recalled the same; 

I-1 e!d, thnt the Conn below erred in recallinO' the 
order dated I Otb December, Hl80, as the application of 
the decree holders for recalling the order l"l'as barred by 
the principle o[ res flldicata. The order dated lOth 
December, 1980, was pas~ed after hearing both the parties 
and tb·z derree-hoJders did not file any rejoinder to the 
application filed by the judgment-debtor for fixing the 
instalments. As the decree-holders did not file anv revj. 
sian pNition either against the order dated- ] Oth 
December. 1980, or against the order dat,:d 11th FehnHlr~·, 
1981, when the Court helow had refused to confirm tha 
SH)e rmcl to recall the order, the ord-er p:1ssed in respect 
of the instalments had become finn! hetween the parties. 
H<>nce. the com1 helow bv its order dated 14th Anrit, 
1981, f.rred in lnw in exe rCiEill!(' the jurisdiction >ested in 
it by Inw. .-\par1 from this, the order has occasioned a 
failure of jnstice and as such, it is fit to ba set aside. 

PAGE. 

Ba!govi11d Rout v. ]agdish Raut and others -(~085) l18 
LL.R. 64, Pat. 



INDEX 

SANTBAL PAnGANAS SETTLEMENT REGUI.ATIO~, 1872-( -Sec
tions 27 and 42-section 27-original transfer with regar.d 
to land recorded a M ulraiyat-ka-jote. in contravention of 
the sectioTI--{ldverse possession-1Jrcsc.riptive period of 
twelve years for perfecting tit/e--wherh·er , would stop 
mnning from the date of enforcement of Santhal Parganas 
Tenancy (supplementary Provisions) Act, 194!l-[ -sec
tion 42-ejectment of the subsequent purdwser-[egality 

of-subsequent settlement of the land with• the descendents of 
original raiyat-legality of. 

By a sale-deed dated 2-2nd March, 1!}39, (the origi
nal transfer) 38.09 acres of ]and which was recorded as 
Mutra;yat-ke-jote, were-sold in contravention of section 
27 of Sa.nthal Parganas Settlement Regulations 
1872, to B.ICR., who again sold the plot,. along with 
MuJraiyat rights to father of writ -petitioner by sale 
deed dated 26th June, 1950. The descandents of 
original raiyats filed application . challenging the legality 
of tl1e saJe and prayed for the eviction of the writ-peti
tioners and restoration of the some to them through the 
agency of the court, which was ultimately allowed in 
appeal and af.firmed in revision. 

Per curium :-
Held, tllat ilie pre£criptive period of tweh·e years 

for perFecting the title by adverse possession would stop 
running from the 1st November, 19,19, tl1e date of 
enforcement of the Santhal Parganas Tenancy (Supple
mentary Provisions) Act, 1949. 

Per Majority (B. S. Sinha and 8. Ali Ahmad, jJ.). 

Held, that \Vllile ejectmant has got to be upl1eld, 
the a11thorities below erred in law in settling the lands 
with the original hold-er by the irnpi1gned order. The 
]ands, after ejectment have got to be settled with a. duly 
qualified raiyat of the villag-e or otherwise disposed of 
according to t]Je circumstances of the case. 

lltV 

PAGE 
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S&"'THAL PARCANAS Sr:r;n.EMENr REGULATION, 1972.-conc/d. 

H e[d, further that the writ application must be 
allowed to th·e extent that the order of the Commi~sioner, 
Bhagalpur and Additional Deputy Commissioner, Santhal 
Parganas directing settlement of land with Respondent 
no. 9 and others must be set aside. 

PAGE. 

Deonarayan Singh & Others. v. Th e Commissioni}T :62 
of Bhagatpur Divlsi'on & Oth·ers. (1985), I.L.R. 64, 1Pat. 

·sECOND APPELLATE .JURISDICTION-Division B ench of High Court, 
wh-ether can examine the correctness of the earlier deci
sion passed by a Single J11dge-Division Bench, tclzether 
e.xe·rcising co-ordinate jurisdiction. · 

Suit for specific performance of contract of sale by 
plaintiff was dismissed by the trial court but was affir'IIled 
on appeal by the First Appellate Court. On a Second 
Appeal to the High CoUlt, a single Judge of. the High 
Court remandf.'d the case to the lower appellate court for 
fresh decision after reconsideration evidence. The First 
Appellate Court after hearing allow.<!d the appeal and 
decreed the suit. On a second appeal by the defenda-nt 
a single Judge hearing the appeal, referred it to a Divi
sion Bench. 

Held, the Second Appeal is being hea.rd by the High 
Coutt in exercise of its second appellate jurisdiction and 
can not, therefore, examine the correctness of its earlier 
-decision given in exer·cise of similar jurisdiction. This 
Bench is not exercising its. L etters Patent jurisdiction 
and it must therefore, be held as exercising co-ordinate 
] urisdiction. 

Gangajal T ewari v. Brijnandan Tewari (1985), ~4;: 
I .L.R., 64, Pat. 



INDEX 

WAll.F ACT, 1954-r-sectiOM 36A, 36B (I) and (2) and Bihar 
Wakf Rules, 1973, Rule 3-scope and applicability of
transfer made with previous sanctiOIL of the Board-requi· 
sition by (ke Board to the Co/lector and the order of the 
Collector thereon, whether illegal-Rule 3, whether 
applies to a safe. 

Held, on t11e facts and circumstances of the case, that 
the Bihar State Shia. Wak.f Board ought not to have sent 
tbe requisition under section 3oB (1) of tlle Wakf Act, 
l\i.34, to the Collector for the simple reason that the 
transfer bad been made with ilie prior sanction of tlle 
Board. Hence, the r2quisition sent under section 36B (1) 
of the Act was illegal and the order of the Collector under 
section 36B (2) of the Act was equally illegal. 

Held, furthe~, that Rule 3 of the Bihar Wakf Rules, 
1073, is limited to three classes of transfers , namaly , 
mortgage or exchang:e or lease for more than tbr2e years. 
Rule 3 does not apply to a sale. Hence, it cannot b-a 
sa.id that the sale was contrary to rule 3 of the Bihar 
Wakf Rules, 1g73. 

xvii. 

PAGE. 

Biha.r State Shia Wa.kf Board v. Slzeonaudan Prasad 'tl4 
and another (1985), I.L.R.. 64, Pat. 

WEALTH TAx Ac:r, 1957--as amended-amendment coming into 
force from lst April, ln69-dr.!ay in .fili1:q rrtum
quantum of 1Jenalty-compntation of-amendment made.
?Wture of-date of filing of rPtllrn, 1clutller reiPvant 
crlterian for applying th·e prot•ision of law. 

The amendment made in the Act was. with regard to 
a substantive law and not merely a procedural Jaw and 
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WP-:\LTH TAx ACT, HJ51.-conc{d. 

it substantially affect-ad the liahility of the assessee 
to his prejudice. The amendment could not he ('onsi
dered as. a procedural Jaw and, therefore , the 
law cou Jd not have any retrospective operation 
unless there is a specific provision made in the 
Act for that purpose. The date of filing of the return 
could not he the relevant criterian for applying the pro
vision of particular law unless the statute provides so 
either expressly or by necessary intendment. 

Held, therefore, that in the instant case tha view 
taken by tbe Tribunal is quite in consonar:e~ with the 
Jaw and it was justified in law in reducing the penalty 
for each of the assessment years in question. 

PAGE •. 

Cummissioner of wealth Tax, Bihar, Patna. v. 5. 
.Jagamatlt Sin(lh (1985), I.L.R. 64, Pat. 



TAX CASE 

Before Lalit Mohan Sharma and Ashwini Kumar Sinha, fl.: 

1984 

April, 30. 

COMMISSIONER OF INCOME TAX, BIHAR, PATNA .. ~ 
v. 

CHANDRIKA SINGH 

lncr.;•lc Tax Act, 1961, (Act 43 of 1961·)-Provisions of
assessment year 1966-67--assessee filing return after 1st April,. 
1968, i.e. after amendment-calculation of penalty-law to be. 
ajJplied. 

It is well settled that the penalty 1is to be imposed on 
account of the commission of a wronful act and this law 
operatin~ 011 the day on which the wrongful act is committed 
lVhich cietennines the penalty. In the instance case, admi~
tedly, the return was filed after 1st April, 1968 when the amen
ded law came into force. Thus the ·wrongful act was commit· 
ted on a day on which the amended law was ,in force. 

I.N 

Held, therefore, that the Tribunal took a wrong view o6 
law that in the instant case the penalty was to be applied 
according to law which was enf9rced on the 1st day of the 
ass~ssment year. · 

Addition(].[ C. I. T. v. Dr. P. N. Prasad (1) C. I . T. v .. 
]amtma Prqsad (2) and C. I. T.v. Mfs Monghyr Gun Manu,· 
factw·inf!. Co. (3) relie~ on. 
------~----~---------------------------------------

*Tn.uti<•n Case oo. 66 of 1974. Ref;-Su~temcot of case under section 25G(l) 
of t~" Income ra.x Act, 1961 by the Income Tax Appellate Tribunal, _Pntna. Beocll, 
'A', l'o<1na in tht< mnttrr of B$S<'Il)eDt ofincoD}e T:u on Chnndr1ka Singh !ot 
the a~~<~~~mont yenr 1966-67. 

(I) 120 I.'i .R. 1. 
{2) (1983) 'l'ax cas,e no. 8~ of 1974, dispPsed of on 19th July 1988. 
(3) (~!l~;l) ':i'n" C!\Se !Jo. 50 oJ 1\174, di$~.OS!!d o~ on 16th March 1983. 
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Reference under section 2.~6 (1) of the Income Tax Act, 
19Gl. 

" 

The facts of the case mater,ial to this report are set out m 
the judgment of Ashwini Kumar Sinha, J . 

. HIs. B. P. Rajgarhia (Senior S. C. I. T. D.), B. N. Agn:· 
wal ancl S. K . Sharatt (Junior to S. C. I. T. D.) for the 
llCtitioner. 

:\1 Is . Ramcshwa-r Prasad rzo. II and Nam)1an Prasad 
'Af!,rti<Fr:'t f·w the opposite party. 

Ashwini Kumar Sinha, J. This is a reference under 
section 256(1) of the Income Tax Act,'l96l by the Income Tax 
Appellate Tl;ibunal, Patna Bench, A' A, Patna, the following 
question has been referred for our opinion: 

"'Vhether on the facts and circumstances of the case, 
the Tribunal was correct in holding that in ca1-
culating the penalty, the law, which was in force 
on the first day of the assessment year, was to be 
applied and not the law which had come into 

force on 1st April, 1968". 

2. The assessment year in question is 1966·67. The 
asse;s..:e filed the return after lst April, 1968, i.e., after the 
<J,memlment, which came into effect on lst Apr il, 1968, showing 
an income of Rs. 4,000. The Income Tax Officer determinen 
the as~essee's income at Rs. 37,500 but it was ultimately redu
ced to Rs. l ;-l.500 by Appellate Tribunnl. 

3. The Inspecting Assistant Commissioner was of the 
,,iew that the assessee had concealed his income and furnished 
~naccur::Jte particu~1.rsr, of incol!le thereon and ~ence h~ imposed 
a p~nalty o.f Rs. It ,2o0. Tins penalty w~s 1m posed on the 
basi~ of difference between the returned mcome and the asses
sed mcome as reduce~ by t~~. Appellate Assistant Commis
sioner. The Inspect~ng Ass1stant Commissioner held that it 
was the law after the amendment which was applicable to the 
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facts of the instant case and hence the penalty had to be equal 
to ~mount of income concealed and t!:c above penalty was 
lev1ed. The assessee went before the ':ribunal and the Tri
bunal on considering the facts of the case, h~ld that the 
assessee had not been able to discharge the onus which lay 
upon him under Explanation to section 2/l(I)(c) of the Income 
Ta~< Act, 1 ~61, (hereinafter referred to as 'the Aet'). The 
Tribunal further held that there was no basi~ for the estimate 
of returned income and in the opinion of the Tribunal this \Vas 
n ca:;;e where the assessee had filed the re~urn of income know
ing it to be much below of his real income. The Tribunal. 
howevu, held that the quantum of penalty imposed was not 
correct!.y calculated. The Tribunnl was of the view that the 
assessment year being 1966-67, the law, \l·hich was in force ou. 

. 1st April, I 966 was to be applied and according to the Trihuna~ 
there was no sanction in law for applying the law ·which had 
come into force on lst April , 1978. In tha~ view or the 
matter, the Tribunal directed the imposition of penalty a.t 
25 per cent, i.e:, the difference between the tax on the returned· 
income and the tax on the finally assessed income. 

4. Learned Counsel appearing for the Revenue contendc•.l 
that the Tribunal had ta.ken the incorrect view of law: in: 
holding that the law which came into force on 1st April, 196:) 
wa:-; not applicable to the facts of the instant case and he 
relied upon the case of Additional CIT v. Dr. P. N_- Prasad (Ta~: 
Cas,~ no. 63 of 1974), dispo~ed of on 16th Apnl, 1984 (120 
ITJ.:. page 1). It is ·well sett_le~ that the penalty is to be 
imposed on account of the comm1sswn of a wrongful act and 
this la·w operating on the day on which the wr<?ngful act is 
committed which determines the penalty. In the mstan~ case, 
admit.tecliv. the return m:s filed ~fter l!:t April. 1063 whc:1 the 
amr-nder1 ·law came into force. Thus the wrongful act was 
('ommitted on a day on whi.ch the amended law was in force. 
In that view of the matter, the Tribunal took a ·wrong view of 
law th:tt in the instant case the penalty was to be applied 
according to law which was enforced oi:J. the 1st clay of the 
assessmen~ year. 
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5. This Court has ~arlier also in the case of CIT v. 
]amuna Prasad (Tax Case no. 81 of 1974, disposed on 19th 
July, 1983) ~nd •\n th~ case of (;IT v. Mfs. Monghyr Gun 
Manv.facturing Co. (Tax C115e no. 59 of 1974, disposed of on 
16th Marcl;l, 1983) !;las taken the sa~~ view. 

G. The learned counsel appearing for the asses~ee tried fo 
persuade us to accept his submission tha~ the Tribunal had 
tal. en a conect view of law. In my opinion, there is no force 
~n the submission advanced by the learned counsel for the 
-assessee. In view of the consistent view taken by this Court on 
'the basis of the aforesaid Supreme Court case reported in 12·0 
ITR page 1, the question referred to this Court for opinion 
has tu be answered in negative and I hold tha~ on the facts 
and circumstances of the case and Tribunal was not correct 
in holding that in calculating the penalty the law which was 
lin force on the first da'y of the assessment year was to be applied 
and not the law which had COITie into force 1st April, 1968. -

7. The question thus is answered in favour of the Revenue 
and ag;1inst the assessee. Hearing fee Rs. 250. 
r 
· LALIT MoHAN SHARMA, ] .-I agree. r . 
?.r. K. -c. Question answered . 
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TAX CASE 

" Before Su.shil Kumar ]Ita and Ashwini Kumar Sin!ta, ]]. 

1984 

May, 7 

C0M?d1SSIONER OF 'WEALTH TAX. lllHAR, PATNN1' 

v. 
JAGARNATH SINGH. 

1-Fcaltll Tax. Act, 19.::7 (Act XXVll of 1o57) ,zs amr:nded
om...:ndm::/1 t coming into force from 1st April 1969-delay in 
filing n:t um-quantu;-.11 of penal ty-cowjJutal i Oi! of-amend
ment 11ltuk-nalure of-date of filing of 1·etum, whether. 
1·elevant cn'tnian for ajJplying tlte jnovision of law . 

The <Jmendment made in the Act was with re_g;ard to a 
sub:::taulive bw and net rr.ereh- a proc~durol Jaw and it subs. 
tantialiy ;;tlected the liability ~£ tl-ie asses:;ee to his prejudice. 
The ::nnemlment could not be comiderecl as a procedural 1aw. 
and, therefore. the law could not haYe any retrospective opera
tion unless th_e1·e is a specific provision made in the Act for 
that purpose. The date of filing of the retnm cculd not · be 
the relcv;:~r;t critci·ian for applying the provision of r>articular 
law unless the statute provides so either expre.,~iy or by' 
neces~ary intendment. 

Held. therefore. that in the insta.nr case the vie\\' taken 
by the Tnbunal is quite in consonance with the knr aud it 
was jm:Lifierl in law in reducing the penal~y for each of the 
assessmeut }ears in question. 

*T~xnlion Cnse no. 68 to 72 ol 1!'174. R~I;-Sbtcment ol cose bv the 
Inromo Tax Ar-rellnte 'l'ribnunl, Paino in the motter ol nssesoment of We!Utll 
Tax on Jagnrnat!J Siugb lor the assessment. year 106-1-65 to 1968-07. 

1~ l.L.R.-4 

5. 
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· · Comm1ssionc1· of wcalth-la.x A "lltritsar v. Sm·esh Seth(1
), 

relied on. 

Reference made under section 27(1) of the weali.h t;:~x 
Act, 1957. 

h ' 
The fact5 of the case material to this report are set out jn 

the judgnwnt of the Court. 

AI fs. B . P. Rajgm·hia and S. K. Slwran, for the petitioner. 

Mr. Rumcshwar P1"(1Sad no. 2, for the opposite party. 

S. K. jHA, AND A. K. SINHA, Jj.-This is a batch of five 
reference case~ under section 27(1) of the ·wealth Tax Act, 
1 !:J5 7 (hereinafter referred to as the Act) in which the point of 
:tw i1ivolved is common and the ·questions refen-ed to this 

.(;ourt for opmion are with Tegard to five assessment ye<~rs in 
which diffc1ent quantums are involved. Hence the Income Ta;.; 
Appell<~te 1 ribunal, Bench "A", Patna has· referred the fol !\\;· 
ing qnestion of law for our opinion. 

A~stt. Year : 1964-fi!'l. 

''\Vhet.her Tribunal were justified in la·w · in redncinu 
~he penalty to Rs . 346 as ngains~ Rs. 7,272 
Imposed by the W.T.O.?" 

Ass!.t. Year: 1965-66. 

"\Vhfther the Tribunal were justified in law in reclucina 
~he penalty to Rs. 367 as aaainst Rs.. 7 707 
1mposed by the W .. T.O.?" 0 

' 

Asstt. Year: l966·fl7. 

" Whether the Tribunal , re .. • 'fi d .. .. . h ' '1 Ie jUSt11e m law m reducmg 
~ e pe9alty to Rs. 867 as aaainst Rs 'i 707 
Imposed by the v\T.T.O.?" Q . • _, 

{I) (li!IH) A.I.R. (S.C.) llOG 129 I.T.R. 328. 
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Asslt. "1 ear: 1967-68. 

"Whdther the Tribunal were justified in law in reducing 
the penaltv to Rs. 406 as 3gainst Rs. 3,399 
imposed 15y the W.T.O.?" 

A!esl t. Year: 1968-69 . 

.. 'Whether the Tribunal were justified in Jaw in reducing 
the penalty to Rs. 342 as against Rs . B,755 
imposed by the W .T.O.? .. 

The ::;tatement of ca3e has been submitted which will speak out 
for itself with regard to the facts all(l the point at issue. 

2. The \Vealth T<lx returns in respect of the tivc assess
ment years were cl.ue by 30th June of the· relevant assc"sment 
years. All the returns were, however. actually filed on 3rd 
Februa1v, 1970. The delay in the filing of the return was very 
long and the period of delay ranged from sixty-seven months to 
nineteen mouths. The returns filed showed net wealth ranging 
from R5. 2,38,533 to Rs. 2.72,452. The assessments were made 
on the fi~urc-. returned by the assessee. The only explanation 
given before Lhe Wealt h Tax Officer for the delay in the filing 
of the return was that the assessee filed the returns as soon as 
he realised the liabilitv under the Act. It was also stated that 
the return!'\ had been filed voluntarily and the taxes were paid 
immediately after the assessment and, therefore it was pleaded 
that the delay should be condoned. The wealth tax officer: 
having uot accepted the plea of the assessee, imposed penalties 
of Rs. 1:!. ~7~. Rs. 7,702, Rs. 7.707, Rs. 8,399 and Rs. 8,755 for 
the respet.th·e years in question. 

3. Apm'"t from the figures, given above. the facts of the 
present ca~e being similar to the cases of another assessee 
wherein the point was decided jn favour of the assessee, the 
Tribunal placing reliance upon its own earlier decisions made 
the necessa17 reductions for the years in question. The order 
of the \Ve:llth Tax Officer imposing penalties have been marked 
Annexures--A. AI, A2, A3 and A4 forming part of the state
ment of Glse. The consolidated order of the Appellate 12\rsis-
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b k l Annexure-B The order 
tant Commissioner has een mar ec · . . f 

E tl . 'lt ihuual has been marked Annexure-C fo~nung ~~art -~ 
otlle s'ct'tll'II1ent of the case. The orders of the Tnbunal m t ~ 

· ·• · · · · d l ' Saraswatl case of the other as~essee, aforement10ne_ , name ) , 
Devi has been marked Annexure-D fonrung a part of the state-
met•!.. oE the case. · 

4. We, thercEore, have to fall back. upon the orders of the ... 
!Tribunal j n the c:.:se of Saraswati ~ev1, Annexure-D, for the 
1·easons \\"hich have impelled the Tnbunal to reduce the quan
tum oE penalty for each yeai in question with reg~rd to t_he 
pre,c1 ,~ as::.c~~c.:. ~·he ret;;v;;o recorded. by the Tnb~nai With 
regard to the quantum of penalty, wh1ch find place m Annex
urc·Il that the Wealth Tax OffiCer had calculated the penalty 
for tl;e entn·c period for each month of delay ?f. the differe~ce 
between the net wealth assessed and the rmt1al exempt10n 
limit of Rs. 1,00,000. For the earlier period he has imposed 
penaltv at the rate of 2 per cent of the ta:<- fo~ each ~o~th of 
default. As the default was for a long penod 1t was hmlted to 
-50 per cent of t.he tax which was Rs. 16·1. In those cases oE 
Sarasw::~ri Devi the calculation of penalty [or the period after 
lst April, 1969 was based on the amended provision of law 
whir.h came into force from lst April, 1969. Similar calculations 
had been made by the Wealth Tax Officer for all the succeeding 
years in tl~e case _of Saraswati Devi as in_ the ~ases of the present 
assessee \nth which we arc concerned 111 tlus batch of cases. 
The _1_'ribnn~l had, further. held that there was no specific 
provisiO!l winch had made the amendment retrospective for 
the earltcr assessment y_ears. The amended provision was appli· 
cable to t}tc assessment for the assessment year 1969-70 and 
onwards. Jt ft;rther went oil to hold that in the 'Wealth Tax 
Au, as in ~he Income 'I:ax ~ct, the law for a particular assess
ment. year 1~ the law which 1s enforced ~n the first day of April 
of th,tt asse~sment year. The ·wealth "1 ax Officer had imposed 
'the penal~y 011 the enh:mce basis on the ground that the 
return of mco~~ was filed much later than the due date after the 
amended provrs10n had come into force. It was on this basis 
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that the Department had calculated the quantum o~ pen:tl f 
The ·1 ribunal was of the view that the amendmen~ r~ .. ~ 
comickrable enhancement of the quantum o~ penaii.;" with 
effect from ls~ ApriL 1969. The amead~r::::nt was w:th re~ard to 
a sub~ .tantive law and not merely a procedural law and It subs
tantial!~' aHected the liability of the as:;essee to his prejudice. 
The amendment could not ue considered as a procedural law 
and, therefore, the law conld not have any retrospective opera
tion "llnkss there is a specific provision made in the Act for 
that. purpose. The elate of filing of the return could not be the 
relc\·ant crirerian for applying the provision of particular law 
unl-:!ss the statute provides so either ex!)ressly or by necess"ry 
intendment. The Tribunal, accordingly. did not uphold the 
imposition of penalty at the enhanced rates which was sought 
tn !)c ddended by the Rev~nue on the basis of the amended 
law which came into force from lst April, 1969. Assessment 
years bciilg ct;-~tes prior to the coming into force of the amend
ment. the quanlum of penalty .could not be determined in 
accvn.bncc \\'ilh wch ameiHln!cnt. The~e ::!re the reaso.1::: which 
have \\·cigl•ed with the Tribunal in reducing the quantum of 
peualt.y for tht- asses~menl years in question with 1·egard to the 
present a~.~e::;see. 

5. In our view the matter is too well !>eWecl now and need 
no': lw c!i]at:::d upcn i:1 <!ny det.ail. Apa;-t from the well estab
lished p!·inciple of law which, ·we ho!d. the Tribunal has 
righly taken into considemt.ion, th :~ question has been settled 
bv the ~upremc Court also in the case of Couuaise;oner of 
Wealth-tax, Amn''tsar v. Suresh Scth(L). In that ca£e the S'uoreme 
Court held : · 

" Th:1t section 18 of the Ac~ did not require to file a 
re'turn during every month after the la~t dav or 
filing was oyer. Non-performance of any of· the 
acts menti~ned in srect,ion I S(l :(a) of .the Act gives 
m:c to a. swgle derau1L and to a s~ngle penalty, 

(l) (l9Sn A.I.R. (S.C.) 1106=129 l.T.R. 328. 
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the measure of which, however, is geare~ up to 
the time lag between the last date on wh~ch . tl~e 
return has to be filed and the date on which .It IS 

filed. The default , if any, committed is committed 
on the last date allowed to file the return. The 
default cannot be one committed every mo~th 
thereafter. The words 'for every month dunng 
which the default continued' indicate only the 
multiplier to be adopted in determining the 
quantum of penalty and do .not have t.he .effect of 
makino- the default in question a contrnmng one. 
Nord~ they make the amended provisions modi
fying t he penalty applicable to earlier defaults in 
the absence of necessary provisions in the amend
ing Acts. The principle underlying section · ~ of 
the General Clauses Act is clearly applicable · .to 
these cases." 

The Snp1 erne Court went on to hold that tJ1e default com
plained of was one falling under section IS(l)(a) of the Act and 
the penalty has to be computed in accordance with law in force 
o:1 ~hP. bst cbte on which the return in question had to be filed. 
1': r itl;Pr the ;:unendment made in 1964 nor the amendment 
m:1de in 1 D60 had any retrospective effect. 

G. '\>\.'e. accordingly, hold that the view taken by the Tribu
nal in all qwse cases in quite in consonance with law and the 
question for the respective years has to be answered in favour 
of the as~essee and agamst ~he Revenue in the affirmative. We, 
theref.ore. hold that the Tnbunal was justified in law in 
reduc.mg the penalty for ea~h of th~ five assessment years jn . 
questiOn. On the facts and m the circumstances of thP•~ t::ases, 
however, we shall make no order as to costs. 

M. ~;: . C 

Question answered. 
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CIVIL WRIT JURISDICTION 

Btfore Lalit Mohan Sharma and M. P . Varma, ff. 

1984 

May, 23 

KUNDAL SINGH AND GIRIRAJ SINGH• 
v. 

THE STATE OF BIHAR AND OTHERS 

II 

Arms Act, 1959 (ActLIVof 1959), sections 17 and 18-
scof)(: and ajJfJlicability of--cancellation of licence-show cause 
notice 1~sued by the District Magistmte-full facts 1·elating to 
chaTge, whether to be incorfJorated-appellate autho1·ity basinv 
its {tnrlings on new facts and circumstances-orders so passed: 
whrtller ·vitiated. 

"Where the District Magistrate as well as the Commissioner 
of the Division took into consideration some extraneous mate
rials ancl facts not mentioned in the notice of show cause served 
on the person holding a licence as to why his licence should 
not be cancelled and the appellate authority introduced new 
facts not earlier noticed and passed order cancelling the 
licence; 

H eld, that, it is not open for the appellate authority to base 
its finding on new facts and circumstances, which were not 
broeght at the earlier stage . before the first author.i.ty hearing 
the c::tse. It is equally correct that the full facts relating- to 
char~e should have been incorporated in the notice callin~ 
upon the person to show cause, absence of which is prejudicial 
and as such the ,orclers cancelling the 1icenc~ are v.itiated and 
must be quashed. 

·-----------------
"-Civil Writ Jurisdiction Cnsp no. 5088 of 1983. In the matter of an appli-

c~Lion uno:l·lr Art•cles 226 and 227 .of t.he C.onstitution of India. 
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Application under Articles 226 and 227 of the Constitu · 
tior. of India. 

The faets of the case material to this report are set out m 
the ju lgment of M P. VfJ.,rma, J. 

' 
Ah. Narbadeshwa1· Pmsad Singh for the petitioner. 

M fs. D. K ]ha (Govemment Advocate) and Uday Shanka:r. 
Sl.ar•m Smglt, for the respondents. 

M. P. VAR1\IA , J .-The petitioner, w.ho is a resident . of 
''i]]aO'e Semara, police stati.on Bhabhua in the district of 
Rollas obta,ined a licence from the District Magistrate at 
Varanasi (U.P.) for possession of fire arms under the Arms Act. 
195:1 . The licence no. is 3380/7 5 and the petitioner purchased 
a riflle which was duly endorsed on the licence .· 

2. Some time after the petitioner was involved .in a crimi~ 
nal case, registered at police station Bhagwanpur in the district 
of Rohlas, in which, apart from others there were allegation of 
outraging the modesty of a 'voman and that in the occurrence 
some of his companions bad used the various a~ms for t~n·oris
.mg the said woman and the other witnesses. The Officer-in
charge: of the Bhagwa.npur police station in course of inves · 
tigdion of the case seized the riAe of the petitioner and sub
mitted a report to the District Magistrate at Rohtas for thc.
cance.llation of the licence. 

S. The District Magistrat.e on receipt of the report fro~ 
the police a~ked the petitioner t.o show cause vide annexure '2' 
to the application as to why the licence granted to him be not 
cancelled. The petitioner submitted explanation, but the 
District Mag1strafe, Rohtas, on examining- the same, by order 
dated the 22nd August , 1983, cancelled the 1icence of the peti
tioner, vide annex.ure '5'. The order is purported to have been 
-passed under sectiOn 17 of the Arms Act. The -petitione1· 
:ma.de an appeal against lhe order of the District Magistrate to 
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the Commissioner of the Div.ision under section 18 of the Arms 
Act. Having Jost ~he appeal as well (vide annexure '8') the 
petitioner has now invoked the writ jurisdiction of this Court 
undtr Articles 226 and 227 of the Constitution of India. He 
ha~ prayed for quashing of the orders contained in annexures 5 
and 8 and also that the aforesaid licence of the petitioner may 
be restored and the rifile in question be delivered to him. 

4 . The petitioner claims to be a registered forest contr;•.c· 
tor. It iR his case that the range of the forest, where he works, 
is infested not only with wild animals but also humming with 
extramist and criminals and a fire-arm like riAe is qnite indis · 
::;c;:.,;:b!c for him for the safety of life and property. The alle
gation made in the criminal case a~ainst him has also heea 
denied. But the main ground of attack of the orders impug
ned is that the District Magistrate and as well as the Commis
urged that. the allegations made before the first authority in 
hearing t.he proceeding may be re.lev~nt to some extent fer con
sioner of the Division took into comicleration sorne extraneous 
materials and facts not mentioned in the notice of sho~v came 
(vide annexure 2) served on the petitioner. It. has :tl~o been 
sidcration of a case, but it is beyond the jurisd iction of t!le 
appellate authority to introduce new facts not earlter noticed. 
It has been urged that the notice in question, annexnre 2 did 
not contain all the material detail on " ·hich the licence was. 
cancelled and the rea~ons considered being beyond the facts 
stated 111 the notice the impugned orders contained in 
ann<:xun•.,; 'f' and '8'. 

The jurisdiction of the District :Magistrate, Rohtas excer
cised under section 17 of the Arms Act in can cell !ng the licence 
of the petitioner ·is not in dispute. Cm~ns~l for the . State 
fairly agreed to the view that the matena] f ;·cts relatrng tn 
the case should have been incorporated in the notice (annexure 
2) in asking the pet.itioner to show cause why the licence s~ot~ld 
not be cancelled. 'It has also been conceded that the Dtstnct 
Magistrate has taken into consi~eration some fac~ !lot men
:tioned in the notice of show cause Issued to the pet.Itwner. 1-
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further find that the Comm.is:;ioner too sitting in appeal, has 
travelled far beyond in taking into consideration many new 
materials introduced at the appellate stage. 

G. In my view it is not open for the appellate authority to 
base its li.ndings on new facts and circumstances, which were 
not hrought at the earlier stage before the first authority hear
in~ the case. It is equally correct that the full facts relating 
to ch~u ge should have been incorporated in the notice, call in'! 
upon r·he petitioner to show cause, absence of which is prejud,j,
cial eonsequently both the orders aforementioned vitiated aiJ.d 
are fit to be quashed. -·· 

7. In the result, I quash both the orders contained in 
annexures 5 and 8. The petitioner is entitled to get back his 
1i Ole and he may move the a uthority concerned for the release 
of the same. It will however, be open for the State respondent 
to ta~r action afresh in accordance with law. In the circums
tances, I do not propose to pass order for costs. 

LALIT MoHAN SHARMA, J.-1 agree. 

"M , K. C. A f;plicat ion al lowed. 
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FULL BEJ\'CH 

Defore S. S. Sm1~hawa/ia, C.]., H. L. Agrnwal and R. C. P. Sinha, ]] •. 

19N 

July, 25. 

MOHAMMAD ZAINUL ABEDI~ AND A~OTHER• 
v. 

THE STA'r£ OF BIHAR AND OTHERS. 

Bihar Pancl1aya! Samitis and Zila Par;shnds Act, 1961 (B;har 
Ar.t VI of 1962) JJec!ion 32 (1), and Bihar Pa.nch11yat Snmifis n11d Zi/a 
Parislwds (Conduct of Business) Rules, 1963, :: nle 3-sc()pe and 
ajJfJ/irnbiiit]• of-motion of 110 confidence against the Pramtthh 01' 
U71-Pramukh of a Pnncltn)'at Samiti-wltetl1er can [-~ validly considered 
in a meetiny held on a. holiday-Rule ?-time limit ]JTefcribed
TVhrther refers to actual holding of the meeting or mere/)' the cafling 
thereof. 

H e!d, that in view of rule 3 of the Bihar Panch a vat Sa mitis ana 
Ziln Parishads (Conduct of Business) RUles. 1963, a motion of no
confidence against th e Pramukh or the Up-Pramukh of a Panchayat 
Sa.miti envis::tged by section 32(1) of the Bihar Panchayat Samitis and 
Zil::t Pnrishads Act, 1961 . . cannot be validly considered and passed in 
a meeting held on a holiday. 

Rule 3 is equally applicable and attracted to the holding and 
ccncluct of a special meeting (inrtudin!! one for conc:idering a no. 
confidence motion against the Pramukh or the Up-P:·ar.mkh) and 
hars the same to be he!d on a hcliday. 

KamJesh Roy v. Ruclra Na·rain Rni and ors(l)-affinned. 
Rojeudra Sl11gh v. The State of Bihar nnd ors(2)-di>ltiuguished. 
Devf.l Charon La/ v. Tile State of Bihar and ors(3) ,overrHi~d. 

----- .. - ---
*Ch·i! Writ. Jurisdiction Cnsc no. 1853 or 19&1. In the m3tte~ o( an appli-

Ciltim llll0<'f Atticles 22G and 227 or the Constitution of Indio. 
(1) (1!181) A.I.R. (Pat.), 264. 
(2) (1982) r.L.J.R., lli!l. 
(:J) C.W.J .(;. no. 1013 of 1981 dc·cidcd on the 2nd April, 1981. 
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H ·,:. iurlher, that rule 7 of the B'lhar Panchayat Samitis ~nd Zila 
rarish,,.ds (Conduct of Business) Rules, 1963, merely pres.cnbe~ the 
titnc-Jimil. within wh!ch, on receipt of a requisition, the meet_in~ ~s to 
be cnl!cd either by the Pramukb or the Adhyaksha and on Ills l.OilUre 
to do so bv the Blook D::-velopment Officer or the Secretary respec
tively. It' d~es not pre~ribc the time for the actual holding of the 
meeting hnt. only lnys down the peliod of seven days and three days 
respcLtivcly for the calling of n. special meeting as such. 

t\ pplirntirm by the Up-Pramukh of the Samiti and another. 

Tht> facts of tlH~ cnse nhterial to this report are set out io tbe 
judgment of S. S. Sandhawalia, C.J. 

On refc:rence to the Full Rench. 

]Hr. Jvlmmendra Roy, for the peHtioners. 

llh. S . Hoda, Standin'! Coun.~el TIT anrl Mr. Yoqendra. Misllra. nnd 
Mr. :'llillh· Kumar ]lw., ] . C. to Mr. S. Hoda., for the respondents. 

S. S. SANDHAWALIA, ·C. ] .-Whether a motion of no-confidence in 
the Prn1,111l;h m· Up-P,·amnkh of a Pnncl1ayM Samiti envisagf'd by 
~ection 32 of the B'il111r P:~nchavat Smnitis nnd Zila Parishads Act, 1961, 
can he vn l!dlv r.onsidererl in a mel't.ing held on a. holiday-is the 
~omewlwt ticklish onm>tion neces~itnting this reference to the Full 
Rench. Eouaflv at is~ne is th<> correctness of a DiVision Bench jlldmn ent 
in Ka•n!rs/1 Rn11 \r. Rudm Nnrain Rai ancl o'ther.s(l) and a Conflict of 
prer.E'dent within this Court on the ]JOint. 

2 . The fncts nrP. unrli~p•Jtecl n.nd lie in n narrow C'Ompn~. Respon
dent no. ~ Bnidvan?tll Prnc:ad wa~ ell'cted thP Pramukh of 'R~>l~and 
fanc.],tl\·at S:~miti ~orne tiiilP in tl1e vea1· 197!'1. A motion P;.:nr~>c:~incr 
wnnt of confidencP. wa-s pr0n0sP<l aqajnst him ancl a. notice rennisition
in.!! a n1et>fino- of the m"mbers of the respondent Samiti ~igned hv more 
than th" renuisife nnmbcr of m,..mber<: wac: marlP. over to tlH~ snid 
rcspond~>nt on tl1e 17th of · Mnrch, 1983, who, however, refused to· 

·-· -· - - ·----

(J\ 11!1~1) A r.n. IPnt.) 264. 
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receive the requisition. Consequently the said requisition was presented 
tG ;he Block Development Offic:er-Ex-Officio Secretary of the Samiti, 
who forwa rded the same to reo.pondent no. 3 \':ith a:J enc~ ::-:,ewcnt to 
call u. special meeting for considering the no-confidence m c: tion. On 
behalf of the two writ petitioners it has been aYerred that rc::sponden~ 
no :J nevertheless paid no heed ~o the said requisition ancl in accor
dance " 'ith rule 7 of the Bihar Panehayat Samitis and Zila Parishads 
(C<.mduct of Bllsiness) Rules, 1963, respondent no. 5 called a meeting 
of ~!JI the lllembers of the responde.""~t Samiti on the 27th of .March, 
1983. at 1 P.M. for eC•J'Isidl'ring" the no·t:onflrJ':'nce ffi()tion under a 
notice issued by him in this behalf on the 25th of March, 1983. The 
writ petitioners have averred that because the motion Was directed 
against respondent no. 3, the Pramukh of the Samiti. P!)titic.nc: no. 1 
lV[ohnnmad ZainuJ Ahedin , who was the Up-Prnmukh of the said 
Samiti, acted as the Chairman of the said meetin!! which \\"as attended 
by .~3 members constituting more than tWo-tllirds of the strength of the 
tot<~l m E-mbers of the Sam ili , and after a df!ibcration of over two hours 
the said motion was unanimoUsly carrit>d. Thcrea fter resr:cndent no. 5 
wh0 \\':lS present at the meeting affixed the rf'SO!lltion expres~ing want 
of cnnfi'denre in respondent n0. 3 on the Notice Board of the re::pon
dent Samiti (Annexure. 2 to the petitiOn). 

r.. The primary grievance of the wJit petitioners is tl1at the 
respondent State of Bihar acting Under section 68 of the Act procefced 
to cancel the resolution aforesaid on the ground that the tnPetiog had 
been h flcl on the 27th of M arch . 1983. which was a Sunda\· and 
Ur>der !'Uie 3 no such mpeting can be he~d on a holiday and ftirther 
th:>t ; h (' holding of the re<]uisitioned meeting had earlier been stayed 
unc::;·r :the orders of the State C r.verument passed on tJ1e 25th of i\larcb, 
19S ... ; Its!'!r. 

4. I11 t~1e counter-affidavit filed on beh?.]f of respondent nos. 1 
an~. ~ it hns b'en averred tha t the Director-CI'm-Additional Secretarv 
(rc·.;.or.~en t no. 21 hy his office Jetter dated the 24th of March, 1983, 
had is:;ned an order communiratinR' the deri~ion of the Government 
to po!'tp":ne the pub'ished meeti11g of TlO·conficlencP. against the 
~rrmwkh hut despite the said decision duly communicated the meet-
111 " w~::: nevt>rtl1eless sought to be held on the 27th of March. 1983, 
in. wh!r.h a ,·ote of no·confidence was passed . It ~s the case that the 
s:nd meeting was a deliberate disobedience of the order of the State 
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GovciiiiiiCllt and equally flagrant vidntion or rUle 3, which forbids the 
holding of a meeting on a holiday. It is then the claim that the St~te 
Governntcnt is empowered under section 68 to cancel any resolution 
by the Pnnchayat Samiti and in the present case the said resolution 
being in Yiolation of the £-tntutory provisions has been rightly set aside. 

~-,, Now the basic, if not the solitary, argument raised. by learned 
cocm<•l on behalf of the writ petitioners is that rule 3 which prescribes 
that the meeting of the Samiti sha.ll not be held on a ho!ida.y has no 
roleYanC"c or applicability to a special meeting for considering the no
confidence motion aga-inst the P:·amukh or Up-Pramukh as envisaged 
by rule 7. On this premise tbe submission Was that such a meeting can 
be held on a. holiday without any blemish, and primary reliance for 
thifl !'llhmission was on the observation in C.W.].C. No. IQ13 of . l98l 
wlJic.:h undoubtedly buttresses this sta ud. 

6. Inevitablv the contention aforesaid has to be evaluated Within 
the pnrauwter of the statutoq• provisions. Reference must first be 
made to section 32(1) which is in tbe folloWing terms:-

"32(1) A motion expressing Want of confidence in t11e Pramukb 
or the Up-Pramukh of a Panchayat Samit i may be made 
by a -notice signed by not less than one-third of the total 
number of the members of the pancbayat samiti and it 
shall he dealt Witb in accordance with the prescribed 
procedure." 

NO\~, t!1e prescribed proc;dure referred to in the aforequoted 
_sc?lJon IS spctt o~t by the B1har Panchayat Sa-mitis and Zila Parishads 
.(Conduct o.f B~lstness) Rules, 1963. Therein the relevant rules, wh" b 
call for notice m e~ctenso, are: IC 

"3. Everv Samiti/Parishad shall meet at lea t n 
· h ' s o ce in every 

two mont s for the transaction of bu · 
d b · 1 /'l smcss upon such 
. ays, not emg tO tl ays and such hours of tbe da as 
It may ll!Tange and also at other t1·111 y · - b . es as ofMn as a 
1nlll!ftnf{ IS cal!ed y the Pramuhh I .. 
Adhyakslza of t1Je Parislwd." o the Samltz( 
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":"J(l) No meeting shall he held unless n(Jtice of the place, date·. 
and rime of the nH:ctin:! nncl of the business to he· 
trausacterl thereat , is gjvc.:n j, ~ -,,riiing to members at Ienst 
tc1~ clea.r day:1 belOrc the u<.Lll.: ,,( ti l~ 11 1~>eting . A copy of 
the no~iee shall be pasted on 1hc :\otic e Board of the 
Panchayat Samiti/ Zila Parishad." 

"7 (1) The Pramunh/ Adhyaksha shall call for a sPecial meeting 
including tl 1e meeting for considering no-cr,nfid( nee 
motion a_:rn inst the Pramukh or Up-Pramukh/Adhyaksha 
or Up-Adhyaksha Within seven days nf the receipt of the 
request in writing sirmed b y not (;;;:s than one-third of 
total number of members of the Sa llliti / Paris!Jad specifY
ing the r esolUtion which it is prnf!OSE"d to move : 

Provided that where Pramukh/ Adhyaksha does not ca!l the 
meeting within the time-limit the Block De\'c)oproent 
Officer/ Secretary shall ca II the meeting within three days 
thereafter. 

(2) The procedure for dealing With the no-confidence motion 
shall be the same as laid down in rules 29 to 43 of these 

rnles: 

Prcwided that the motion of no-confidence shall be carried with. 
the support of not less than tWo-thirds of the members 
present and voting." 

'"29. Any matter requiring the decisions of the Samiti/Parishad 
shall he put in the form of a rPw!Ution'' 

"32.. Notice of resolutinn slHJJI be in writir.e: and sir:rned by tl1e 
mover and should contain a copy of the resolution." 

"33. Resolutions . the notice of which has been given at )east 
seven clea; days bE"fon' the convenin_g of any meetin~, 
shall onlv be considered in that meetll11!. b_nt the pres•
ing mlln~her may aJ!ow, for 'reasons. to be c;tat: d by hi~' 
a resolUtion to be entered on the hst of hus1n~'ss W1th 

shorter notice." 
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A plain look. nt the contents and language of rule 7(1) would show 
tl ~ at it spell~ out tlw methodology for calling n special meeting of tl1e 
Samiti or the Parish.td. It prcscr;b:!s that on the rrqllisition in Writing 
si:.!ned br not Jess t:lan one-third o( f 1e total number of members the 
J>,-amukl; •nust caH a spt'cial meeting within !:even days therefrom. 
Vurthcr , as n matter of ahun(lant caution, the proviso to sUb-rule (1) 
lays clown t11at on the failure of the PramUkh Ol' the Adhyaksha. to 
·er!l the merting wi1hin ~he time·Jimit the B!ock Development Officer 
or thr Srcl'pta!'~· sh ~ ll call sud1 a spef'!a! meet!n~ Within three days 
thf'rcnfter . 

7. Now. the threshold q1~estion he; r in is whether the mandate 
ancl tl1r1 prescrintion~ of timP. afures<~id for calling a sPecial meeting 
mc:>nn the nctual ho]di'lr, of such a meeting or men~ly the calling thereof, 
i.e .. the fixation of the Place. elate and time of the meeting and 
adequntf' notice thereof to the members. On behalf of the Wlit 
pr·titim~ers. it wa~ tenuoush· ~OW!ht fo be cont~nded that the intent / 
of rule 7(1) is that the speciu! meetin~ for considering the no-confi- · 
dt•ncc mPetin": £hou!d he expeditioUsly l1e!d fmthWith , Within seven· 
cl<ws nf its requisitioning. On that premise. it was further contended· 
that l'l!!e!" 1 a PCI. 5 . and some othrr rules ll'l'n!'l hnvc no reJevnnce or· 
npp!i-:-ah)]i!~· to n spcri;)l 111eetin~ fqr cn:•sirleri11.rr the no-confidence 
motion, held under rule 7. 

S. I regret my inability to subscribe to the aforesaid submission 
of tlL !t::ll'!led counsel for the Writ petitioners, w:•ich appears to me 
as fallacio.us. From what would foilow in some detnil hereinnfter, it 
would be pf:l!n that' merely the c:tlliug of a meeting is not the actUal 
holding the1·po[. T he tWo acts. in my view, are distinct and separate. 
Consequent!~·· rnle 7 merelv prPscribes the time-limit within which, on 
rP.cf ipt of a requisition, the meeting is to be called either by the 
Prnmnk.h o1· the Aclyaksha and on his failuro to do so, bv the Block 
l'c\'c]opllWi1t Officer ot· the Secretary respectiVely. The 'calling of a 
meeting herein merely means that adequate notice of the place. date 
and time of the meeting and of the business to be transacted therein 
has to be duly given to the members of the respecti\'e bodies. On thjs 
pre-liminary point, I would hold that rule 7 does not pr escribe the time 
for the actual holding of the meeting but only lays down the period 
nf seven days and three days respectively for the calling of a special 
meeting as such. 
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9. Yet again, it was co~teoded on behalf of the Writ petitioners 
that rule 7 was itself a self-contained code and barring rules 29 tO 
13, to which specific reference is made by sub-rule (2), the other 
rules (and. in particular, rUles 3 and 5) have no relevance to special 
meeting called thereunder for considering a no-confidence motion. I 
regret my inability to accept any such submission. To my mind, 
rule 7, far from being a seH-eontained code unaffected by the other 
rules, is only confined to the methodology for c~ lling a special meeting. 
A perusal of the same would make it plain that tl1is rUle is not 
confmed only to a. no-confidence motion as such against the Pramukh 
or the Up-Pramukh or the Adhyaksha. or the Up-Adhyaksha. but on 
the other han'd, it is a general prOVision for the calling of a. sPecial 
meeting on the written requisition by one-third or more members of 
the Samiti or the Pa1isbad for considering any other business to be 
transacted thereat. By virtue of sectiOn 32 (I) as also by specific 
reference, in rule 7(1) a no-confidence motion is also inclUded in, and 
covered by, the modus of calling a special meeting. The larger scheme 
of tlte rule would indicate that un'der rule 3 ordinary meetings are to 
bn called by the Pramukh of the Samiti or the Adhyaksha. of the 
Parishad. On the other· band, an alternative method of calling or 
requisitioning a. speciai meeting is also provided by rule 7 which 
prescribes that this must be on t.he Written requisition of one-third 
or more of the total number of members of the Samiti or the pa.risbad. 
The distinction betwixt the fwo, therefore, is tha,t of an oroinary 
meeting of the Samiti or The Parishad ca]Jed by its Pra.mukh or 
Adhya.ksba., as against a special meeting requisitioned at the instance 
of the requisite number of members under rule 7. However, this 
distinction betwixt the ordinary meeting and special meeting loses any 
'further significance once the said meeting has been Properly. called 
and thereafter t11e procedure for condUcting the said meeting is broadly 
similar and identical. Rule 7(1), therefore, is not a self-containea code 
or a Jaw unto itself buf provides only a. method of convening or 
requisitioning a meeting which thereafter has to conform to the general 
or special rules for the holding thereof. On this finding, when once · 
meeting has been duly requisitioned and called in terms of rule 7 
then the other rules automatica11v shall be attracted t:hereto ana, in 
particular, i:he prece'ding rUles 3 imd 5 as well. Inaeed, t~e larger 
scheme of the rule would indicate that rule 7 is not fo oe cons'truea jn 
isolation but as a. pa·rt of the mosaic of the ·other rules, in which it is 
in-tai(J. P a.rf II of the Rules has oeen given the heading of "CONDUCT. 

12 r.r.:.R.-5 
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OF BUSINESS AT i\'!EETINGS OF PANCHAYAT SAMI'l'IES 
ANll ZILA PARISI-IADS". Consequently, the rules thereunder 
would be attracted equaii~· to ordinary or special meetings . It Wollld 
appear th~tt wherever the word 'meeting' has been used it~ tl1e Rules, 
the same would include Within its sweep .both an ord1uary and a 
speeial meeting requisit:ioned by more than one-third or the membe.rs. 
'Ihercfore . rules 3 to 21, which form part of the sub-chapter Jabelled 
m~ 'General'. nl'!' equally applira.h)e to everY ordinary or special 
meeting called thereunder. 

I 0. It calls for pointed notice herein that once a specia.J m eeting 
has been requisitioned under rule 7, no particular procedure for 
givir.g of notice thereafter is spelt out in the said rule itself . Even 
though pointedly asked, learned counsel for tbe writ petitioners could 
not refer UR to any provision whic.h provides differently for the calling 
of a special meeting. It is. therefore, pla-iu that straightway tbe 
provisions o[ rU)e 5 (l\ WOU(d be attracted, Which la,y doWn that notice 
of a meeting with date, time and p(are thereof inc.Iuding the business 
to be transacted thereat must be given in writing to the members 

. a.r least teu clear da~·s before the da-te of such a meeting. One cannot 
easily iuiaginc that the meeting or ~ large statlltorv body like the 
Samiti or the Parishad can be held dehors any rules for giving notice 
thereof and calling of the same. I am clearly of the opinion that rule 5 
is equnll_v and squnrely applicable to the calling of a special meeting, 
as it nhviously is to the ordinary meetings. . . 

11. Again , snh-ru)P. (2) of rule 7 itself gives a lie direct to the 
· Rtand that the said ru(e is in any way a self-r.ontained code for the 
purpose of either holding a special meeting- or for considering- a no
confidence motiou. Indeed , the !:-Ub-ru(e. in terms, prescribes that the 
proeedure fnr dealing- with any no-confidence motion shall be the same 
as l n i~ . clown i~ rules 29 t.o 43. The sub-chapter of 'ResolUtion' 
compns1ng therem ntles 29 to 43 is plain(v attracted to both ordinary 
and special nieetings. It is mandated b~ rule 29 Uwt anv matte~ 
re<")uiring the decision of the Samiti or the Parishad shall be put in the 
fonn of a resolution. Rule 32 ifst>lf provides "that the notice of such 
re~olution mt1st be in writing and signed by the nioVer and should 
contain a copv or the sa id resolutions. It is sign ificant that rule 33 
Jay~ down that ordinaril.v a- resolution shall onlY he considered if a 
dear notice thereof has been given seven clear days before tlie 
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convening of a meeting. This rUle again negatjn:s tLe somewhat 
tenuous stand of the writ petitioners noticed earlier that the meeting 
for considering a no-confidence motion under rule 7 must be held 
within seven days of its requisition. 

12. Once it is held that apart from the mcthodotr.gy o[ requisi!ion~ 
ing a special meeting under rule 7. the rest of the rules fr;r the cnna uct 
of business at such meetings are common, it would foJinw that rule 3 
would be equally attracted to a special meeting. It, in terms, prescribes 
that the Samiti or the Parishad is to meet upon such days which are 
not holidays. The Saniiti and the Parishad being large bodies (some 
of them have a membership of 50 to 100 persons), the framers of "the 
rule have taken care to prescribe in great detail not only the methodo
logy of convening a meeting but also of conducting such meetings 
by as many as 59 precise rules therefor. Some of the matters have 

·been gone into in meticulous detail by these provisions. Now, if the 
bar of holding an ordinary meeting on a holiday has been sPecifically 
laid, one sees no particular reason why this would not be made 
applicable to a specia-l meeting as Well Which, as I have already said. 
is distinct only as regards the manner of calling or requisitioning the 
sam.e. It is common knoWledge that Legislatures and other importanl 
statutory bodies are chary of holding meetings on notified holidays 
On principle and 011 the scheme and the language of the rule, I am 
clearl! inclined i:o the view thai rule 3 is equaUy applicable and 
attracted to the holding a11d condUct of a special meeting (incJUdjng 
one for considering a no-confidence motion ao-ainst the Pramukh or 
tlie Up-Pramukb)" and oars the sarrie to be held on a holiday. 

13. Inevjfably one must now turn to the precedents of this CoU.rt 
and doubts raised with regard thereto Which, indeed, have necessitated 
thi~ reference to a larger Bench. Pride of place must be given to a 
J?ivision Bench judgment in Kam[e.sh Roy v. Ruara Narain Rai and 
ntllers(1) in which, though t.he reasoning is somewhat cryptic, the 
eonclu~ion is entirely in consonance With the view I bave taken above 
for detailed reasons. Therein one of the principal points raised was 

- -·--- --·. - ···--------·----- ---
(l) (1981) A.I.R. (Po"f.) 264. 
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thut the meeting of the Panchnyat Samiti held on holiday was hit by 
rule 3 and, therefore, invalid. It was· observed as follows:- · 

"In the meantime a special notice was given by respondent 
no. 2 on 4th October, 1979 fixing the. meeting on 7th 
October, 1979 which was a holiday: It was hit by Rule 3 
as uo sUch n.ieeting could be held on a holiday. The rules 
have been framed Under Section 75 of the Act for carry
ing out .ihe purposes of the Act and it requires to be 
laid before each House of the Legislature for a total 
period of 15 days. The rUles thus being statutory rUles 
have the same force· as the provisions of the Act. 
Rule 3 being a complete embargo on a meeting being 
hcicl on a holiday, the meeting held on 7th October, 1979, 
was against the express proVision of Rule 3." 

14. Learned counsel for the Writ petitioners, however, att~_mpted 
some misplaced reliance on uu observation in Rajendra Singh v. The 
SLate of Bihar and others(l). In the said case, the question of applica
biJity of rule 3 and of holding a meeting of the Sumiti on a holiday 
did not even remotely come for consideration. The case is thus not 
of the )east assistance to the Writ petitioners . After a consideration of 
the scheme of the rules in general, it was observed in pnragraph 5 of 
the report that a. no-confidence motion has to be considered in a 
special meeting called for and conducted under section 32 .read wjth 
rule 7 and not according to the procedure for convenin" the ordinarY 
meeting. There can be no qua.rrel With this proposition. o As has been 
repeatedly said by me earlier, a. no-confidence motion, in view of the 
procedure prescribed' has to be considered in a special meeting caned 
under rule 7. The aforesaid observation is thus not i:l1e ]east basis for 
the proposition ~1at rules 3 and 5 would not be attracted or applicable 
to such a meetmg. It mUst, therefore, be held that the case of 
Rajendra Singh (supra) is plainly distinguishable. 

(1) {1982) P.L.J.R. 159. 
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15. It now remains to advert to a single Bench judgment jn 
Devta Clwran La.l v. The SLate of Bihar and others( l). Reading of the 
brief judgment therein indicates that the matter was not adequa.tely 
debated or canvassed before the .Bench and neither Principle nor 
precedtnt was cited nor the larger conspectus of the rules adcqua·tely 
high-lighted . The binding precedent of the Division Bench in 
Kamlesh Roy's case (supra) rendered on the 2nd of January, 1981 
was not brought to the notice of the learned single Ju.dge either. The 
finding in the judgment being plainly contrary to the larger Bench 
judgment in Kamlesh R oy's case thus seems to hnve been rendered 
Per incuriam. H owever, there is no manner of doubt that an observa
tion was made therein that the provisions of rule 3 were not applica
ble to the special meeting convened under rUle 7, which is not sound 
Jaw in view of the detailed reasons given above. With the greatest 
n•spect, therefore , the judgment in Devta Charan Lnl's case (supra) 
has to be overruled . 

It3. To conclude, the answer to the question posed at the \'ery 
outset is ren'dered in the negative and it is held that in view of rule 3 
a motion of no-confidence against the Pramukh or the Up-Pramukli 
of a. Pancba.yat Samiti cannot be validly considered and passed in a 
meeting hel<l on a holiday. The earlier view of the Di\'ision Bench in 
the case of K amlesl1 Rav v. Rudra Narain Rai and others is hereb,· 
nlfirmed . · · 

17. Once the le!ral position is settled ns above, it is pJain that 
this writ petition must fail. It is common ground that in view of the 
fact thnt the meeting bad been called for the 27th of March , 1983, 
whj('h was a Sundav, the State Government, in pursuance of The 
mandate of rule 3. had stayed the l10Jdin~ of anv such meeting. It 
conld not be and. indeod, Was not even remofelv urged before us tha.t 
Hie S£a'fe G overnment did not bave the power to ~rder such stay. It 
must. therefore , he held as valid . N evertheless. in Aagrant vjoJation· 
thereof a meeting was held in haste on a. holiday. Consequently, the 
Rt:nt(' Governnient was compelled under the mandate of rule 3 to 
cancel the ~aid re~olUtion pa!'sing the \'Ote of no-conficlenee on a holiday. 
In the writ jurisdiction I find · not the least justifiration to interfere 

(1) (l!l81) C.W.J.C. no. 1013 of HlSl decided on 2nd April, 1981. 
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wi.tl1 the action of the respondent S~atc, which was wj~hi? its)Uris~i~
tion anrl 1·qu<~lly in conl'ormi~y ."'tth the .stat~1tory ~ules . . I .he ' , nt 
petition, therefore. ntu:.:t he dtsmtssed, hut m Vte~l' of tlte tn~ncac~ of 
the qu:·slion and some eonllict of pre~edent ('~'htch nPressttates tl~e 
0\:enu!ing or the earlier sing.le Judge Jud:.rt.nent .'n Devta CharM! La/·~ 
fiUt ) 1 would (l-a1·e the pnrttcs to hear thetr O'' n costs. 

· I-JAR! LAL AGRAWAL, J.-Arter having read the lucid jUdgment 
prepared hv tltc ]earned ChiPf Justice, there hardly rema.ifls any.thing 
usrful which I c·nn :~rid. hut since the correctness of one of the Juclg
llH•nts i:1 th•• (;a~t! ,,f Rajr·udrtt Sia.rth v. The Statr. of Bilta.r and others(l) 
wJ,ich has b t-ell rHlclered by 111e. also did arise for consideration, I 
woukl like to add a few observations or tny own. 

I 9. It has b~en ri~lttlv obsnrvf'd by · the learned Chief Justice that 
tlvJ main question referred to the Fllll Rench did not a·ri8e in tbat 
ca~e. The p rinciP•ll question that arose in that case was as to the 
litnitntion for ltolclin (! the adjourned meeting for consideration of a 
m:1tion or no·r·onfid~~nce aga inst a Prnmukh and an Up-Pra.mukh. By 
the observation in paragraph 5 ol' thn jud:.rment that ''a r.o-~onfidenee 
motion has to be cnnsidet·ed in a special meeting called for and concll.lc
t.~d under se('tion 3~ read with n.1le 7 and not according to the 
pro~edure for cfln\'f'nin~; ordinary meeting", I did not mean that the 
othet· procedures anrl the rules for convening a meeting did not apply 
alto~etlt~r. 

T entirely ag-rer that the perind of se''en days ror convening a 
spl'cial meetin'! for r•onsiclering a non·C'onficlence motion under rule 7 
of the Bihar Panclla\'at Snmities . and Zila Parishads (Conduct of • 
Business) Rules , 19113 . does not mean that the meeting itself must be 
held within the perio? of PrVen days from the receipt of the Written 
request by the pres~rthed number flf members of the Samiti. Simi\arJv 
a thre" days' tin1e limit prescribed for the Block Development Office~· 
or the Secretarv to call the meeting in case of the failure of- tbe 
P_rnmt1kh to C'all for the meetin~ Within the time limit prescribed for 
hnr~ . doe> not mean that the meeting itself shoUld he held Within the 
pcn0d of thrcc> c\a.ys. Such <·onstruction would he unworkable in vieW 

------·---- ----·---- - ----··-·- -- -· -·-
tll IJ!l,'l2\ P.I. .. T.R. 15!!. 
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of til~ large number of the membc~rs of' the Sallliti and its constitUtion. 
No time limit appears to have been fixed nnder the law regulating 
the eonvening of the special mePtings for hoJC.:ing the meetings either 
by tbe Pramukh or the Executive AUtl10ritY of the Samiti. The Jaw 
simply enjoins upon them a dut.v that no dc)ay beyond tlJC time of 
seven da.rs and three days shon)d ta.ke place by the re~pective autho
ritiPs in calling for the >•pccia) meetin):!. The ·date of the meeting .. 
obviousl.v may be after the rcspeetive periods of seven days and three 
days. In that view of the matter, while fixing the date for convening 
the meeting. days of holiday have to be aVoided in View of the sPecial 
proviF:ion contained in ruJc 3 in this regard. As the meeting in question 
ha :l heen convened on a Sunday, it was inValid in law b eing hit by 
rule ~. The application . therefore, mu!Jt be dismissed. 

R. C. P. SrNHA, J .-I agree. 

S. P. J. Application di8missea. 
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CIVIL WRIT JURISDICTION 

Before Hari Lal Agraw~l and S . Shamsttl Hassan, · ]f. 

1984 

July, 30 

l{AjU KUrvfAR PRASAD AND ANOTHER .'' 
v . 

THE ADDITIONAL 'MEMBER, BOARD OF REVENUE 
BIHAR, PATNA AND OTHERS. 

BihaT Land Reforms (Fixat ion of Ceiling A1·ea and Acqui
sit-ic>n o.f Su:rjJlus Land) Act, 196I (Act XII of 1962), section 
16(3) and Tmnsjc1· of P1·oj1erty Act, 1882 (Act IV of 1882) 
section. .?2-scope and applicab ility of-transfer made by the 
fmrchaser o.f the land on the date of filing of application _tinder 
ser:t.ion 16(3)-effect of-events taking place, whethe1· sim.ulta-
17eOtls-rule of lis pendens, whethe1· apjJly in such a case-
tmnsfcr by a Jntrcha.ser in favow- of third paTty-when can be 
dcfeated-fJlea of farzi natw·e of the tmnsaction-Onus to 
prove. 

·where the execution of the sale deed in favour of the 
third party by the purchaser of the land was done on the very 
date of the applica.tion for pre-emption; 

H r:!d, that in such a case it will not be poss·ible to decide 
the question of priority of either of the execution of the saJe 
dee(~ or the making of ~he application for pre-emption in point 
of time and, therefore, 1t must be assumed that both the events 

·~C.idl Writ Jurisdiction Cnse nos. 30()ii, 3097 ond 3098 of 1979. Tn t·he. motter 
of opr licsfivns under ,\rticles 226 ond 227 of the Constih1tion of India. 

Prem S~•ankor Prosod-Pctitioner in C.W.J .c : 3097. 
Ajoy Kumar Prasad & oll.lcrs-PctitionerR in C.W.J.C. 3098. 
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t<?ok place simultaneously and stood on equal footing in th:tt 
VJew of the matter, the rule of lis pendens would not apply to 
s~JCh a c::t~e :ts the Lransaction \vas made before the lis (n pplic::t
tiOn for pre-emption would have started its operation to 
attract this doctrine); 

f-Ield, further that the only ground on which the tramfer 
by a purchaser in favour of third parti~s .cpuld be defeated is 
to establish that the subsequent transfer is either farzi or a 
sham transaction. The burden to prove this fact would lie on 
the head of the ·person who makes out such a case. 

Case laws reviewed. 

Appl·ications under Articles 226 and 227 of the Consti
tt:t tor; of India. 

The facts of the case material to this report are set out !n 
the judgment of Hari J...al Agrawal, J. 

M esse1·s Balbhadra E1·asad Singh , Md. Wasi Althtar and 
Sirajul Hoda., for _the petitioners is all the cases. 

M fs. Clzaml1"amaul1: Ku.mar Prasad and Ravi Shanlwr 
Prasad , for the respondents in all the cases. 

HARI LAL AGRAWAL, J .- In thi.s batch of three ·writ appli
cations which ha.ve been referred to a Division Bench by a 
ler..rned single Judge a.nd have been heard together, the ques
tion of law arisino- for consideration is the effect of a transfer 
by the purchaser of the land in question on the cl~te of the 
filing of the application · under section 16(3) o_f _tl~e Btha)· Land 
Rdonns (Fixation of Ceilino- Area and Acqmsttlon of Surplus 
Land) Act, 196.1. The petitioners in all the three cases are 
the purchasers and are related to each o~h_er so much so tha~
petitioner no. 2 of the first case is the petttJO?er of the seconu 
case and brother of petitioner no. 2 <?f the ~hJr~ case. These 
petitioners purchased certain lands situate .m vtllage Hamath-
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pur in the district of East Champaran, from respondent nos: 5 
and () under three separate sale deeds for Rs. 9,000 .each wluc.h 
was registered on 29th September,. 1.977, and accordmg to theu· 
.case the lands conveyed to the pet1t10ners under the three sale 
de('ds formed one compact block.. 

:!. On 21st November, 1977 respondent no. 4 filed applt 
.cations for pre-emption in the court of Land Reforms Depu~y 
Collector Sikrahna at Motihari for transfer of the lands m 
question to him claiming himself to be an adjacent raiyat 
thereof :mel on t.he same day, i.e. , 21st I'\ovember, .19i7. the 
pctioners in their lurn, had also executed :;cparate sale deech 
.in favour of different persons for the lanclsfpart (sic) , which 
were ho,·,,ever, registered on 17th December, 1977. 

On the notice of show cause being issued by the Deputy 
Colleclor, the petitioners challenged the right of the pre
emptor, mter alia, on the ground that they were not adjoining 
raiyats of all the lands and that the petitioners themselves were 
adjoining raiyats' to one of the plots, being plot no. 1407, that 
being an ancestral plot of all the petitioners purchased by their 
ancetor Sukluam Sah and recorded in the name of Gauri Shan
kar Sah. The Deputy Colltctor by his order dated Ihe lOth July, 
l97i::S (Annexure 2) rejected the pre-emption application on the 
findings that the pre-emptor was not the adjoining raiyat of 
all lhc lands transferred to the petiti01.1ers and that the purcha
sers. namely, the petitioners, themselves ,,·ere also in the wes · 
tern boundary of plot no. 1407. · 

It is necessary, however, to mention that one of the points 
taken by the petitioners in their defence was that the pre· 
emption applications were defective for not impleading the sub· 

. sequent transferees from them. The transferees had also 
made :-~pplications before the Deputy Collector (vide Annexure 
12) for being made parties to the proceeding on the ground that 
they wen~ bonafide purchasers and in possession of the lands 
in que~tion, they had also challenged the report of the Anchal 
Ac!hikari (Annexure B) against them. The pre-emptor, how· 
:ever, filed a rejoinder objecting to the prayer of the subsequent 
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transferees for being added as parties vide his rejoinder dated 
7th Dtcember, 1977 (Annexure 13) . His stand was that the 
transferees were farz idars of the petitioners. 

. 3. It was conceded at the Bar that the Deputy Collector 
d1d no~ p~ss any separate order on the petition of the subse
quent transferees and, although durino- the course of hearino
Mr. Balbhadra Prasad Singh, appearin'"'g for the petitioners, o~ 
the instructions of the junior, stated before us that .in his orde1· 
(Annexure 2) also the Deputy Collector did not pass any order 
in this regard, 1 however, find from the scrutiny of the order 
of the Deputy Collector that he has made an observation that 
the transfer of the lands by the petitioners on 21st :1\ovember, 
1977 d id not appear to be farz.i. ' 

4 The pre-emptor also failed before the Collector of ?\Jot;. 
hari in his appeal, who by his order dated 30th May, 1979 ;' 
13th June, 1979 (Annexure 3), relying upon a Bench decision 
of this Court in Chancl1·adip 5-inglz and anothe1· v. The Acldi
Nonal Member, Bom·d of Revenue, Bi har(l), dismissed the 
appeal~ mainly on the ground that the petitioners having tr<: lls
ferred the land to a third party on the date the application for 
pre-emption was made, no order could be passed against them. 
The pre-emptor then filed revision before the Board of Revenue. 
The ]P.arned Additional Member of the Board allowed his appli 
cation on committing a serious error of law, contrary to the 
view of this Court in a large number of decisions, that despite 
the sale deeds in favOt1r of the subsequent transferees which 
were registered after the date of the pre-emption applications, 
the petitiontrs, had still sobsisti.nK title in the lands and 
therefore. there was no impediment in the way of the pre
emptor for the order of pre-emption in his favour. 

It may be stated ·that before the Board of Revenue the pre
emptor's stand that the peti.t.ioner had no status of boun~a:y 
rr,iyat, was not challenged. The fact that the pre-emptor 1s ~n 
the boundary of one of the plots of the block of the land m 
in question is also an undispnted fact. The purchas~rs, th~re
fore, .have come to this court, as already satd earl1cr. 

(1) \1\•iR) A.I.R- (Pat.) l-!8. 
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5. It appears from the order of reference of _'the learned 
single T udge that the question mooted before lum w.as as ~o 
'vhether the general principle of lis pende11s as. co~t.amed .m 
section 52 of the Transfer of Property Act, 'vluch IS otherwise 
applicable to such alienations and transfers, would also appl~ 
to cases coming within the mischief of section 16(3) of the Act. 
Bl"fore us also, Mr. Balbhadra Prasad Singh on the first day o£ 
hearing had made long arguments in support of his cont~ntion 
t!tat the Ceiling Act being a special statute, must be considered 
t0 br: a self-contained Act and the pr·incip)es of general law, 
unless specifically made to apply, could not be attracted to 
govern the rights of the parties. 

It may be mentioned 'that this ·cburt in several decisions. 
:ilthough there the question as such was m:>t raiset, applied the 
pt inciple of lis pendens, and notwithstanding t.hat Mr. Bal
bhadr<t Prasad Singh on the second day of his argument sub
mitted that this question being a debatable one the matter may 
be remanded on other question, I, however, in order to clinch 
the issne and avoid any further unnecessary controversy, would 
like to record my v•iews. I do not find any substance in the 
contention of :rvrr Singh in this regard. The rights of the 
citizens of India must be governed by the law they are governed. 
The transaction of sale of agricultural lands-matter under 
Chapter V of the CeiJ,ing Act--has been provided only for 
carrying out the intentions of this special law, namely, to 
avoid fragment.ation and maintll!ining compactness of agricul· 
tural holdings and not for any other purpose. Simply because 
a provision of pre-emption has been made under Chapter V of 
the Ceiling Act imposing certain restrictions on furtlfer acqui
sition keeping in view the scheme and purposes of the Act, the 
principles of general laws otherwise governing the law of trans
fc-,· sw~h as the provisions of the Transfer of Property Act and 
the Registration Act e'tc. cannot be avoided. Section 3 of the 
Ceiling Act ront3Jining a non obstante provision that the provi
sions of this Act ~hall ~ave effect nofwithstanding anything to 
the contsary contamed m any other law, custom or usage for 
the time being in force, or even any decree or order of any 
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Court, in my opinion does not mean that such provisions which 
are not contrary or jn conflict with the provisions of this Act 
could also have no appJ.ication altogether. 

The_ ~rgument of Mr. Balbhadra Prasad Singh that unles~ 
thl! proviSions of the general law were not specifically adopted 
by special mention in any local law or statute they will ha\·e no 
application, in my opinion, must be rejected. 

G. As already saJicl earlier, this Court has repeatedly applied 
the law of pre.emption in the cases qf a subsequent transfer by 
the purchaser for considering its effect on the rights of the pre· 
emptor. Reference at least to three reported cases can be ~, t 
once made, uamely, (l) Smt . Sudama Devi and others v. 
Rnjend-ra Singh and others(!), (2) Abdullah Mian v. ]tJcl/;a 
Rau.t tmd others, (2) (my own judgment) and Chandr·adifJ Singh 

· (supra). 

7. lL is true that the law of pre--emption w·as not known in 
India belore the advent of the Moghul Rule, but in course (•f 
time customs of pre-emption grew up and were adopted iu 
village communities in different form (see Digambar Singh and 
Ahmad Said Khan:XLII Indian Appeal 10 at 18). However, 
afLet the Constitution the law of pre-emption ·was held to be 
invalid by the Supreme Court in the cases of Bhau Ram v . 
.Baijrwth Singh a·nd others(3) and Sant Ram and others v. L_auh 
Sing and. another(4) . Protection therefore, bas to be proVLded 
to this legislation by including it .in the Ninth Sched~tle of_ the 
Constitution to save it from being struck down as bemg vwla.· 
tive ot Article 19(1 )(f) of the Constitution. 

( l) (1!1';'!;) A.. I. H. (Pnt.) 1!10. 

(2) (1!176) H.B.C.J. (l.J9. 
(3) (196~) A.I.R. (S.C.) 1476. 

(4) (1965) A.I.R. (S.C.) 31-1. 



TH£ !~DIAN LAW REPORTS, ~VOL. LXIV 

S. BP. t:1nt 'lS it may, the fact th:1t the registration of the sal.e 
deeds iu Cjllt>stion in favour of third p;n:ties on 17th December, 
EJ'i"i iu would date bark to their executiOn on 2l:St November, 
1977 in view of seetion 4 of the Registration Act, is now a well 
sclt!c\\ hw as repeaterllv held by this Court including in 
the eases of (I) Snclama.' Devi (sur)ra) and (2) CltanclradifJ Singh 
(supra). The claim for right of the pre-emptor on the g1·ound 
of being an adjacent ra;iyat to the vended lands in . favour of 
the pditiouC'rs would have clearly succeeded on this gronn? 
in as much as, to neutralise that right, the plea of the pett
tiOI!ers being also adjacent raiyat to the plots vended in then· 
favour from before, was given up before us. Question, there
fen:, is a~ to "·hat wi 11 be the effect on the obvious _right of 
the pre-emptor by transfer of the properties to third parties by 
the petitioners. 

9 In the case of Ramcllandra Yadaw v. Anullla Yadav and 
othcrs(l) this Court considered three situations of subsequent 
transfers by a purchaser, namely, (1) second purchaser taking a 
document executed and registered before the filing of the appli
cation. In such a case the second transferee gets a good tit1e 
to the property and there is no question of his right being 
defeated by a subsequent application for pre-emptor; (2) second 
sale deed being executed and registered after the filino· of the 
application for pre-emption. In such. a case the seco~cl trans
fer is clearly hit by the doctrine of lis jJende11s; and (3) docu
ment of sale_ being execu_ted before tl~e fili~1g of the applicatio11 
for pre-empt101~, b~tt. regtstered aft~r tts filmg . In such a C'ase 
alsc the applicatiOn for pre-emptiOn would fail on account of 
the fnct of re~istration of the document datin(T back to the 
date of execution of the deed . ,., 

Th_e ins_tant ~ases, however, are not covered by a.nv of the 
abovt! s1tuat10ns m as much as here the execution of the sale 
deeds in favour of the third parties was done on the verv date 
of the application for pre-emption. I sitting singly, was faced 

(l) (1071) B.L.J.R. O!J·t 
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with . ~xactly a si111ilar situation in the c:HSP. of Mir Rofique v 
/ldtllltrmal Member, Board of Revenue, Bihar ancl othcrs(l). 
wber~ after consideration of the authorities on the point I held 
th~t ~n such ~case it was not possible to decide the question of 
pnonty of either the execution of the sale deed or the makin·,. 
of the application for pre-emption ,in point of time and, there~ 
fore, it must be assumed that both the events took place simul
taneously and stood on equal footing. ~Jr. Singh could not. 
indicate any ·reason to take a different view in soch a situarivll 
He h·act to concede that it would be very difficult to find any 
way out to reach to a conclusion regarding priorities. In that 
v.iew of the matter, the rule of lis pendens would not apply to 
sueh a rase as the transaction was made before the lis (applio.
tion for pre-emption) would have started its operation to 
attract this doctrine . The only ground on ·which the traP.:>fer 
by a purchaser in favour of third parties could be defeated ;•;as 
to establish that the .subsequent transfer was either farzi or a 
sham transaction. Unclisputedly the burden to prove this fact 
would lie on the head of the person who makes out such a case 
(see Chandra,d1:jJ Singh's case-supra), and as already seen . t his 
was the staml of the pre-emptor also vide his objection petition 
(Amw:,•:m:' I 3). Except makini this assertion in his rcio~nd cr 
objecting to the prayer of the subsequent transferrees J ~0 0(.' 
impleaded as parties to the proceeding, no effort was made by 
him to prove his stand. No material was brought to our notice 
to shmv that the Deputy Collector refus~d to take any evidence 
by the pre-emptor on this question . It was, howeYer, ar~ued 
before u~ on the basis of some authorities of this Court "·here 
this Court had remitted the matter to the first court for decid
ing such a question in presence of the subs~quent tr:ansferees. 
but the situations in all those cases were different .. F1rstly the\· 
were cases where the transfers were made subsequent to the 
date of the filing of the pre-emption application and the argu
ment was that t.he sole intention for those transfers was to 
defeat the claim of the pre-emptor, or ·where the question ·was 

(1) (1981) B.B.C.J. 83. 
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decided .in the absence of the subsequent transferees and where 
it was held tha~ such a question must be decided in presence of 
those transferees in order to bind them. ' 

lr, Mir Rafique's case (supra), I, however, deriving support ' 
from the case of Bishan Singh v. Klzezan Sing(,l), took a V•iew 
that the law of pre-emption engraf.ted in section 16(3) was a 
right still weaker in nature than the customary law of pre
emption, and the application of the pre-emptor must fail .if the 
purchaser and the pre-emptor have equal rights, since the 
weaker right must give way 'to the right acquired by the vendee. 
The right of a pre-emptor is a mere right to the offer of a thing,, 
about to be sold and such a righ't is a merely secondary right or 
a remccliol right to follow the thing sold. In thees cases, there
fore, it is not possible to hold that a different pninciple or 
standard should be applied as the present facts and circumstan
ces a.re very much similar to those of M ir Rafi.que' s case (supra). 
The only exception to this principle can be a case where a. 
subsequent transfer is either a sham or a fa rzi deed because in 
that event the subsequent transferee has got no independent 
status and does not acquire any legal right. 

10. Before parting with these cases, however, I may men
tion that at one stage the learned counsel for the pre-emptor 
submitted that the question of 'farzi' should be decided in pre
sence of the purchasers and, therefore, the matter should be 
remanded back to the first court for re·determination of the 
question of 'farzi' and disposing of the petition (Annexure 12) 
in presence of the subsequent purchasers. This contention 
has lost its significance 1in view of the fact that the pre-emptor 
led no evidence in support of this plea, save and except making 
one sentence rejoinder in his application (Annexure 13) and, 
therefore, never intended to cLischarge his burden. In that 
view of the matter the Depu'ty Collector could not have taken 

(ll (1058) A.I.R. (S.C.) 838. 
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any otl•er view than to observe in his order that the subsc · 
queut transactions were not 'farzi' in nature, which has a].c;(, 
het'"n confirmed in appeal. Since this finding ,is in favour of 
the subsequent transferees, their absence was not material as nn 
prl'judice can be said to be caused to them in view of this con
clusion. Of course, if a cantrary findin~ would have been 
rec·orded, then that could .not have betn done without bringing 
them 011 the record, and in that event I might have thought 
to remit t.he matter back to the Deputy Collect-or for re-examin
ing this question in presence of the parties including the subsr:
quent transferees. The pre-emptor, therefore, cannot be 
heard to say now for a remand . 

11. All the three applications, therefore, must succeed 
and the order of the Board of Revenue be quashed. I would 
acwrdingly allow the applications and quash the order of the 
Additional Member, Board of Revenue, contained in Annexure 
'4-', but, tin the circumstances, shall make no order a<; to costs. 

S. Sr-IAMSUL HASAN, J.-1 am entirely in agreement with 
the conelnsions arrived at by my learned Brother. I, howe·1e!", 
wish to add a few words of mine. The question of application 
of the mle of lis pendense has already been sattled by sever.1l 
decisions which have been referred to by my learned Brother 
and the point is my vitw, .is no lon~er 1·es t:ntef!;Ya. The !luh
missiou af Mr. Balbhadm Prrurr.d Sinf!h that the Bihar Land 
Reforms (Fixation of Ceilino- Area and Acquisition of Surplus 
Land\ Act, 1961, (in short, 'the Act') being a self-conta ined Act 
preclmles the application of general law is e~'ti~ely nntenab!e. 
Section 16(3) of the Act in.troduces the prmc1ple of pre-emp· 
ti_on but it relates to the sale and transfer conducted nnder the 
Transf0r of Property Ac~ ::~ nd th<' Re-;ristrJt ion .A.ct anf' . t 1-J:>rC'
fore, the restrictions imposed or the rights created by t,he enact . 
ment in auestions certainlv :Jffect..;; any tran,arl :on 11ndcr 
sedion 16(3) and t.hat will include the applicability of the 
law <•f )i,; pendensc. 
12 I.I .. R.-6 
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In my view, the whole question in this case is, however, 
academic, since it is a common ground that the transferee was 
:tlso boundary raiyat of the transferred land. The pre-emptor 
had no right to pre-empt such a transferee. It may be that 
the point was not canvassed before the last Court or in this 
Cou1 t but the Courts of fact have stated this fact as correct and 
Lhi:; point wa~ raised before Ll10:;e Courts. Learned Junior coun· 
sel appearing for the petitioners stated that th.i.s point was 
<tclually raised before the Board also. Be that as it may, the 
pre-emptor does not acquire any right in the circumstances of 
this case. 

M. K . C. Applications Allowed. 
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CIVIL WRIT JURISDICTION 

Before Hari Lal Agrawal and S. Shamsul Hasan, ]]. 

1984. 

july, 30. 

liMA SHANKAR SHARAN SHRIVASTAVA. & 

v. 

THE BIHAR STATE CO-OPERATIVE MARKETING 
UNION LTD. , PATNA AND ANOTHER. 
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Bihar and Orissa Co-operative Societies Act, I 935 (Act Vf 
of 1931J), Sections 40 and 48-ScojJe and applicability of-· 
Society holding a person liable fm· shortage of propert)' put. 
unde.r his custody and chm·ge-matter, whether covered by 
clausF (b) of section 40(1) or section 48-matler covered by 
clause (b) of section 40(1)--period of limitation prescribed for. 

Every claim for demand cannot be put under the cover of 
section 48 of the Act where the society held a person liable for 
shortage of properties put under his custody and charcre which 
allegedly arose by reason of his negligence or misconduct, the 
matter is fully covered by clause (b) of section 40(1) of the Act 
and not under section 48. Once t.his position is understood 
then the period of six years limitation has got to apply. The 
very praviso to sub-section (1) of section 40 lays down that no 
mder :;hall he passed under this sul;>-section in respect of anv 
'act or Omission' mentioned in clauses (a) to (d) exccfJt w;thin 
six vcar~ of t!1e d?.te on which such act or omission oecurred. 

*Ch·i Writ .Turisdicti"n c~"e no. 3'78 ·1f l !l77. 1o ilHl maHer 1! !10 nppli
cati<ln Ull t!c•: Article; 226 :mel :2'27 of t he Con<;fitnlir,n or Tndin. 
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Held, therefore, that in the instant Ctse as the physical 
velitication was made on 30th June 1959 and . 30th June 1961 
claiming Rs. 7,242.97, the claims were apparently barred by 
time when the reference was made. 

Purnea Ministerial Government Officers' Co-operative 
Society Ltd. v. Abdul Qudd'llS(l) and Madhav Prasad Singh v. 
Asst. Rr.gistm1·, Co-opemtive Societies, Biharsharif Chclc and 
Or,,·.(2) referred to. · 

Application under Articles 226 and 227 of the Constitutlun 
of lndia .. 

The facts of the case material to ~his rep01-t are set out in 
th.3 judgment of Hari Lal Agrawal, J. 

'\'·, ' .. ,. 
M fs. J<amesh<IJal Prasad and Amarendw Kwnctr Sinha fer 

the petitioners. 

ML Rama Rama·n for the respondents. 

1£. L. AG~AWAL, ].-This writ application arises out of a 
proceeding instituted against the petitioner under section 48 of 
the Bihar and Orissa Co-operative Societies Act, 1935 (herein· 
after to be referred to as 'the Act') in which an award for 
Rs. 18,365.16 has been made against t.he petitioner by the 
Jolnt Registrar, Co-operative Societies, Bhagfllpm, on appeal. 

2. The question that has been raised for our decision on. 
behalf of the petit.ioner is that the claim was barred under 
sect.ion 40 of the Act, and, therefore, the award should be 
_gyashe~ ·-------__ . ____ ___ _ _ --------

(1) (IO!l~l) B.I •.. J.R. 06!1. 

(:!) ('.W . .T.C' ~1/79 decided on 6th July, l98i. 
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~- The relevant f-acts of the case shortly stated are a~ 
follows:- · 

The peti~ioner, at the relevant time, was Depot Manager 
at. Masrakh, S1dhwalia and Banmankhi under the Bihar State 
Co·operative Marketing Union Ltd., Patna, from 12th July 
1951.{ to 15th October 1966. While he was posted at Masrakh, 
oti 'physical verification on 30t.h June 1959, a shortage of 
33 tons ll qunts. of coal valued at Rs. 1,516.04 was found and 
while he was at Banmankhi, a shortage of 122 tons 7 quintals 
of coal valued at Rs. 7,242.97 was found in the year 1961. 
Further, a shortage of 122 tons of coal valued at Rs. 5,798 wa~ 
reported after the petitioner made over charge there on I Oth 
August ! 966. The value of the total shortage, therefore, came 
to Rs 14,555.01. The Marketing Union filed a claim for the 
said amount along with interest thereon. The Board or 
Directors of respondent no. 1, made a reference to the Assistant 
Registtar of Co-operative Societies, Purnea for proceeding 
ag<~inst the petitioner under section 48 of the Act for making 
an award against him. The Assistant Reg3str:J.r absolved the 
l)etitioner from all the liabilities by his order dated 2nd April 
1971, vide annexure-l. 

4. Then an appeal was filed by respondent no. l before the 
Joint Registrar, Co-operative Societies at Bhagalpur, who, by 
his order da.ted 13th November 1971 (annexure-2) allowed the 
appeal and held the petitioner liable for the amount ment;oned 
above. The petiti.oner' s r~vision petition before. the Registr:'-r , 
Cooperative Societies, B\har, Patna, was ·wtthdrawn, vtde 
;~nnexure-3, as not maintainable. 

5. While admitting this application, this court had stayed 
the operation of the order conta1ned i.n annexure-2. Although 
no c:oiinter-affidavit has been filed on behalf of the respondent, 
a long application for vacati~g the ~rde_r of ad-inte:im stay was 
filed stating the facts. The satd applicatiOn W!:!.S reJected after 
dir~cting the petitioner to furni sh ·~ur~ti~~ · tO the · extent ?fi 
Rs. 9,000. .. " "' .. ··. · ~ -
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6. As already indicated above, the main argument made 
->n behalf of the petitioner was that the nature of the d~mand 
fell under the mischief of section 40 and not under sectiOn 48 
of the Act and, therefore, six years limitation would apply in 
this case. 

7. J n order to understand the argument, it is necessary to 
examine the ambit and scope of both the provisions of sections 
40 and 48 of the Act. 

8 . Section 40 deals with the liability of a person who has 
taken part in any organisation or management of the society as 
well as of its past or present officer. It is for making an order 
reCJuiring him t.o cont.Dibute such sum to be determined by the 
Registr~:~.r as appears to him that such per~on has-

(a) made any payment which is contrary to law or to the 
rules or bylaws of the society or is against the 
directions or instructions of the financing bank 
for which the society is acting as agent under sub
section (3) of section 16; or 

(b) by reason of his culpable negligence or misconduct, 
involved the society or the financing bank for 
which it is acting as agent under sub-section (3) 
of section 16 in any loss or deficiency; or 

(c) failed to bring into account any sum which ought to 
have been brought into account; or 

(d) misappropriated or fradulently retained any pro~ny 
?£ ~he so~iety or of the financing bank for which 
1t IS actmg as agent under sub-section (S) of 
section 16. 

These liabi].ities have been described as 'Surcharge' in the 
:very heading of section 40. 
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~- Section 48, on the other hand deals with certain kic,. ! 
of 'dispute' and rea.GL; as follows:- ' 

Section 48(1 )-If any dispute touching the business ol 
a _re~is~ered soci~ty (other than a dispute regard~n~ 
dtsCiplmary act10n taken by the society or its 
managing committee against a paid servant of 
the society) arises:-

(a) amongst members, past members, pe1"son claim
ing through members, past members or dec~d 
members, and sureties of members, past mem
bers or deceased members, whether such sure
ties are members or non-members; or 

(b) b<."tween a member, past member, persons claim
ing through a member, past member or deceased 
member, or sureties of members, past members 
or deceased membP.rs, whether such sureties arc 
members of non-members, and the society, its 
managing committee or any officer, agent or 
servant. of the society; or 

(c) between the society or its m<maging committee 
and any past. or present officer, a:5ent. or serv.~nt 
of the society; or 

(d) between the society and any other registered 
society; or, 

(e) between a financing bank authorised under the 
provisions of sub-section (I) of section I 6 and 
a person who is not a member of a registered 
society. 

10. The stand of the respondents was that the claim of the 
respondent no. I '."as cover~d. by section 48 _of the Act as it 
wall dispute touchmg the busmess of the somety and was not 
a. ca.so of surcharge within section 40 of the Act. 

Mr. Rama Raman, who appeared for the respondents, 
took the same stand. But on examination of the ambit of 
section 48 of the Act, it is difficult to accept his contention. 
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It is well-known proposition of law that when a ' matter falls 
under any specific provision, ~hen it m~t~t be governe? by ~h~l 
provisions and not by the general prov.\Slons (generaha speoah · 
bus non deror;<1nt) , section 48 of the Act, no doubt. speaks of 
dispute touching the business of a society, but, at ~h.e same 
time, that dispute must arise under · any of the conditiOns or 
ci.rcum~tances mentioned in the various clauses of that section. 
The only clause, which speaks of a dispute touching the case 
of a servant o£ the society is clause (b) and that · also says thaL 
the dispute relating to ·the servant of the society must be 
between a. member or his successor, on the one hand, and the 
:;ervant, on the other hand. In other words, the scope of the 
dispute contemplated under section 48 is entirely different from 
the ~ind of dispute with which we are concerned in this case. 

1. may usefully refer to the case of Purnea Ministerial 
Government. Officers' Co-operaoi ve Society Ltd. V s. Abdul 
Quddus(l) where also it was held that a reference made to an 
Assistant Registrar for an award under section 48 of the Ad 
being not ·a dispute within the meaning of. section 48, the 
Assistant Registrar had no jurisdiction to make the award and. 
therefore, it was barred by limitation under..section 63 of the . 
Act. Therefore, it is clear that every claim or demand cannot, 
be put under the cover of section 48 of the Act. Here the 
respondent, society held the petitioner liable for shortage of 
properties put unde1: his custody and charge which allegedly 
arose by reason of his negligence or misconduct. The ma:tter is, 
therefore, ~ully covered by clause (b) of section 40( I) of the 
AC:t and not under section· 48. Once this position is understood 
then the period of six years limitation has got to apply. The 
very proviso to sub-section (I) of section 40 lays down that no 
order shall" be passea under this sub-section in ·respect of anv 
'act or omission'· mentioned in clauses (a) to (d) except withi1~ 
six yem·s of the date on which such act or omission occurred: 

II. We have seen· tha£ the ·reference was · made to the 
Ac;sistant Regist~ar •ln the year I968, and the order was passed 
qy ~e Joint · Rc3~strar (annexure-2) on 15th Noy,ember 197.2_ o~ 
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appeal with respect t.o shortage~ which. m :mr ca~e, occurred 
prior to 15th October 1966. 

In support of above view, I may refer to a Bench decision 
of this r;oun in t.he case of Madlwv Pra.~od Singh Vs. th1: 
Assastant Registrar, Co-operative Societies, Biharsharif Circk 
and othn s (C.W . .J.C. 82 /7!-1), dated 6t.h July, I 984. In the ordec 
aunexure-2 also, it is clearly mentioned that the phy~ical verifi
cation at Masrakh was made on 30th June 1959. It, is further 
stated therein that at Banmankhi , it was done on 30th June 
1961 for which Rs. 7.242.97 has been claimed. These two 
l'laim~, .in any case, were apparently barred by time when the 
reference was made. w .ith respect to ihe last i_tem of claim for 
Rs. 5, 796.00, it was determined on verification of the stock ou 
lOth August 1966, vide annexure-2. Without, going into the 
question as to when the 'act or omission' in question, was done, 
•it must be held that the award i~ bancd as h~ving ht>en mack 
beyond the period of six years even from the date of verification. 
Th<> proviso providing the period of limit::~.tion speaks of passin~ 
of the order within the period of six years, unlike the period~ 
fixed in the Limitation Act for initiating an action or starting 
a proceeding within the prescribed period of limitation. It i . ., 
SOil)e.thing like the limitation fixed under the new Code of 
Criminal Prpccdure for t:1king cognizance by a Magistrate. The 
date of instituting a criminal proceeding either by way of a first. 
information report, or a petition of compl::t.int is not relevant 
here. The relevant date is when the Magistrate takes co~izance 
for the offence. 

· t'!:. Since the application must succeed on the question of 
limitation itself, it is not necessary to examine any other point 
in the matter.- · -

· i.3. The result of the above discussion is that this applica
tion is allowed and the order contained in annexure-2 is hereb~· 
q~as!:Ied, but ':Vithont any cos~s. · · · 

S. SHAi\fSUL HASAN, J .-I a.gree. 

l\L 1C C. Application allowed. 
< • 
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FULL BENCH 

B~fo,·t: S. S. Sandhawa/.la, C. ]., Nagend,·a Prasad Singh 11nd 
U day Sinha, J]. 

1984. 

August, 6. 

HARENDRA PRASAD SINGH ~ 
v. 

THE STATE OF BIHAR AND ANOTHER. 

Bihar Land Reforms (Fixation of Ceil-ing A1·ea and At~ui
sttim: of Surplus Land) Act, 1961 (Bi.hm· Act XII of 1962), 
sect.io11s 32A and 32B as inserted by the Bihar Land Reforms 
(Ft,:atirm of Ceiling A1·ea and Acquisition of Surplus L11nd) 
(A.mrndment) Act, 1982 (Bihm· Act IV of 1982)-fn-oceedings 
pendings on the date of commencement of the Amendin~ Act
fina! publication unde1· the old unamended section 11 (1) of the. 
Ceiling Act after coming into force of the Amending Act.
pe,.,ding proceeding, whether must be disposed of afresh
fi"lfi fmblication of the notification. whethe1· would fu: without 
!·u.risrlirt [ O!' muf non e~t. 

T-l eld , as under: 
(i) Under the mandatory prov·\sion of section ~2B of the 

Bihar Land Reforms (Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961, the Revenue authoritits are 
obliged to dispose of afresh all pending proceedings except 
those in which final publication under sub-section (1) of 
•ection 11 of the Ceiling Act h::u; already been made prior lo 
th~ 9th April, 1981, being the date of the commencement of 
the Bihar Land Reforms (Fixation of Ceiling Area and Acqui
sition of Surplm Land) (Amendment) Act, 1982. 

,;"·(';, :: W111 Jurisdictio Ca~<' no. 3821 of 1083. In the maHer of QD oppli- · 

ca.t.ioll nnau A.rticli'AI 2'26 lllld 2'27 o{ t-ho Coustibutiou ol India. 
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(ii) After t!Je enforcement of the Riha.r Land Reform:> 
(Fixation of Ceiling Area and Acquisition of Surplm Land) 
(Amendment) Act, 1982, on the !Jth of April, I98I, if the 
Re,•enue authority proceeds to publish a notification under t.be 
prm•isions of the old unamended section I I ( 1) of the Bihar 
LaLd Reforms (Fixation of Ceiling Area and Acquisition of 
Surplus Land) Act, 1961, it would plainly be ignoring anti 
contravening section 32B and nullifying the object and purposes. 
thereof. 

(iii) The failure to dispose of the pending proceedings 
afresh and the final publication by way of notification under 
section ll (I) of the old unamended Act after the 9th of April , 
1981 would be without jurisdir.t.]on an~ . t,heref0re. non est; 

· Hdd, therefore, that the Additional Collector was w·i.thin 
his rights to initiate the fresh proceedings under section 32B of 
t.he Bihar Land Reforms (Fixation of Ceil ~ng Area and Acquhi
.nor~ of Surplus Land) Act, I 961. 

Shrimatt Sudha Devi v. The State of Bihar and am·. (l) 

lfmrzshankm· Prasad Sah v. The Statr of Bihm· rmd or.1.(2), 
0\'t:lruled. . 

·Application by the Land-holder. 

The facts of the case material to this report are set out in 
the iudgmenf of S. S. Sandhawalia, C . .J. · 

The case in the first instance was placed for hearing berore 
a Division Bench, which referred the case to a Full Bench. 

On this reference. 

· tl) 0 .W .,I .C no. -1679 of 1!182 dccidPd on the 2Stn <of Januo1·y, l~s:l. 
· 12) C:. W.J'.(. no. 2170 of 1GS3 decided on the J7t.b of May, 198.3. 



.. 
'II-IE INDIAN LAW Rl~PORTS, [vor,. LXIV 

Afr. BhHpeudra, Narain Sinhlt for the petit:.ioners. 
. . . . ' 

Mr. ]agarmath ]ha, Standing Counsel and Mr. Anancl 
Sahay, junior Counsel to Standing Counsell for the respondents. 

S. S . .SANDHAWALIA, C. J.-The meaningful questions for
mulated and referred for an authoritative decision by the Ft.tll 
:B~nch an: m the term~ following:-

' '(i) Whether a revenue authority is obliged to proceed 
afresh after coming into force of section 32-B of 
of the Ceilmg Act? 

(il) If the revenue authority proceeds to publish a rioti
ficati.on under the provisions of old section 11 ( 1) 
of the Act, would it not amount to . ignoring 
section 32-B and nullifying the object ·i.n the intro
duction of section 32-B of the Ceiling Ad? . 

: ih) Whether the failure to initiate a fresh proceeding. 
and to publish the notification under section 11(1) 
(old) of the Ceiling Act would be non-est?" 

. . . . 

Equally at issue •lS the correctness of the t,wo Divisiorl Bench 
judgments in ShTimati Sudha Devi v. The State of Bihar , and 
a1wthe1 (C.W . .J.C. No. 4679 of 1982 decided· on the 25th of 
Jar.uarv, 1983) and Umashankar Prasad Sah v: The State of 
Bihar and others (C.W.J.C. No. 2170 of 1983 ' decided on the 
17th of May, 1983), which, indeed, have · necessitated · this 
reference. 

2. The facts giving rise to the questions aforesaid at" 
undisputed and lie ·i.n a narrow compass. Harendra Prasad 

' Sir:;gh, writ petitioner, is a land holder of village M~nglapur, 
districr East Champaran. A proceeding under the Bihar Land. 
RC'forms (Fixat·~on of Ceiling Arell. and Acquisition of Sumlus 
Land) Act, 1961 (hereinafter to be referred to as the 'Ceilinf{ 
Act') was initiated against him sometime in the year 1976 (vide 
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Ceiling Case No. 285 of 1975-76). The proceeding, a.<; i~ oot 
unusual, dragg~~ on ~or s<:>me_ years. Whilst it _was pending anrl 
bdore the pet-Itioners obJeCtiOn under sect1on 10(3) of the 
Gciling Act could he disposed of, the Bih:1r .T..anri T'.efrrr::> 
(Fixation of Ceiling Area and Acquisition of Surplus L:wd) 
(Amendment) Act (Bihar Act 55 of l 982) (hereinafter to be 
referred to as the 'Amending Act' ) was enacted and enforced 
by publication in the Bihar Gazette on the 30th of April, 19f'? 
in substitution of ·its predecc:;sor Ordinance$. T h;:. Amending 
Act, like the earlier Ordinances, was to come inf:o force retr~
pectively with effect from the 9th of April, 1981 and, apart. 
from many significant changes ·in the existing Statute, it., 
inttr alia, inserted section 32A and 32B in the parent Act. The 
latter provision provided that every pending proceeding, which 
is not the subject matter of appeal, revision or review, and in 
which Iinal publication under ::;ub-section (I) of section 11 of 
the Ceiling Act, as stood before the amendment had not been 
made, shall be disposed of afresh in accordance wrt.h the provi
sions of section 10 of the Ceiling Act. Despite t his provh iou. 
the Lancl Reforms Deputy Collector, completely ignoring the 
'.lame, and without any fresh determination proceeded to issue 
:. notific-ation in terms of old section 11 ( 1 ), which was 
admi ttedly done on the 31st of May, 1982. However, the 
Acditional Collector, under section 32B of the Ceiling Act , 
ir.itiated fresh proceeding against the petitioner a.nd issued a 
draft statement under section l 0(2) of the said Act and furthel
called upon the petitioner to file objection, if any, in term!' of 
seclion 1 0(3) of the Ceiling Act (vide annexure 1 d<~ ted t he 17th 
of June, 1983). Aggrieved thereby, the present writ. pet ition has 
been filed. seeking the quashing of the same . 

. 3. 'This writ petition origb1ally came up for hearing before 
a Division Bench presided over by my learned Brother, Uday 
Sinha, ]. Before that Bench particuhtr reli:=t i1ce was placed on 
the cases of Sint. Sudha Dev-i. and Um&Shankar Pra~ad Sn:~ 
(supra) for the proposition tha.t the final public~t;on ~1~·Kler t!: e 
un:~mended sub:seption (1) of s~ction 1 I of the Cei!mg Act 
ha,•ing been imide even though after the enforcemen.t of 
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SC(;tion 32B, the Additional Collector had no jurisdiction to 
i1:itiate tresh proceeding and decide the matter afresh ir 
accordance with the amended law. Entertaining some doubt:, 
.,bout the correctness of the ratio in the aforesaid cases, the 
matter was referred to a Full Bench for an authoritative decision 
on the questions formulated and that is how it is before ns 
now. 

4. Inevitably one has to turn to the legislative back-drop 
for the purposes of true construction of the provisions of the . 
~iling Act. Yet, the details of its chequered history and the 
amendments numerous thereto are not necessary ~o be adverted 
to. 'The parent Act-Bihar Land Reforms (Fixation of Ceilin~ 
Area and Acquisition of Surplus Land) Act, 1961-was enforced 
in 196~. It underwent substantial amendments by Bihar Act ] 
of 1973 and was further amended by Bihar Act 9 of 1973. Bihar 
Act 22 of 1976 then introduced changes introducing the concept 
of the 'appointed day' of the 9th of September, 1970 anC:· 
fmiher enacted ,ections 4A and 4B for purposes of re-determ~. 
nation of the surplus area. This was followed by Bihar Act 7 
of 1978. 

5 . !t seems unnecessary and equally not quite possible to 
keep truck of all the numerous Ordinances issued at various 
times which had -introduced amendments and changes in the 
law. It suHices to mention that Bihar Ordinance no. 66 of. 1981 
w~ts published in the Bihar Gazette on the 9th of Aptil, 1981' 
and was quickly foJlowed by Bihn,r Ordinance no. 20?. of 198\ 
and Biln.r Ordinance no. 22 of 1982 and ultimately culminaterl 
iu the Biha.r Land Refonns (Fixation of Ceiling Area and 
A<:quisition of Surplus Land) (Amendment) Act, 1982, which 
now falls for construction. By the aforementioned Ordinances . 
and tlw last Amending Act substantial ll.mendments were made 
in the tlefining section 2 and also in section 4. ·what, however. 
deserves a pointed notice is that the computincr secti.on 5 was 
altogether substituted and similarly section 9,t' which gave an 
option to the family to select a ceiling area, was also subst;tuted . 
In the material section 10 sub-clauses ( c 1), ( c2) a.nd ( c3) . were 
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iusert.ed in clau~:~e (c) of sub-~ecLion (J) thereof. Chan,..es wt:r~ 
brought in the succeeding section 11 as well. Ap~rL frou1 
material amendments •in the other provision, sections 32A and 
321', which pointedly call for construction here, were inserted 
in the Sta.tute. These obviously call for notice in extenso: 

"32A. Abatement of appeal, revision, review or refe
_rence.-An appeal, revision, review or reference 
·other than those arising out of orders passed uncle~· 
Section 8 or sub-section (3) of Section 16 pendinh" 
before any authority on the date of commence 
ment of the llihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus Land; 
(Amendment) Act, 1982, shall abate: 

Provided that on such abatement, the Collector shall 
proceed -with the case afresh in accordance with 
the provisions of section 10: 

Provided further that such appeal, revision, rev~ew or 
· reference arising out of orc1::rs ~asi'ed nrd~;

Section 8 or sub-section (3) of Section 16 ::.s hCls 
abated under Section 13 of · the J3ihur L a,n rl 
Reforms (Fixation of Cding Area and Acquis: .. 
tion of Surplus Land) (Amendment) Act, 1982, 
shall stand automatically restored before the 
proper authority on the oommencement of this 
!\ct. 

32B. Initiation of fresh procceaing.-All those proceed-
ing-s, other than appeal, 'revision, rev1ew or 
re-ference referred to in Section 32-A p~nding ,Jn 
the date of commencement of the B!har Land 
Reforms (Fixation of Ceiling Area and Acqui.si-

. tion of Surplus Land) (Amendment) Act, 1982. 
and in which final publication under suh-section 
(1) of Section ll of the Act as it stood before the 
r~omendment bv aforesaid Act, had not been made, 
shall be dispo-sed of afresh in accorrlance with the 
provisions of Section 10 of the Ac~." 
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6. Jt. is in the light of the ~foreSClJld back-dro'p of legisl~th·.e 
change~ that sections 32A and 32B are now to be construed. It 
.is manifest that by virtue of ametidrrients in sections 2, 4, . 10 
and 11 and the actual substitution of sections 5 and 9 (apaTt 
from amendments •lll other sections) wide ranging substanti\'e 
and stmctural changes were brought about in the Ceiling L?.w. 
To give effect and content to these changesl it was therefore, 
laid down in unmistakable terms by virtue of sections 32A and 
S~H that the surplus area would be determined in accordance 

· Lherew\th, from the date of the enforcement of the Amending 
Act.. These two sections, therefore, were the effectuating or the 
cxeenting provisions to give practical shape fo the intent oli 
the Legislature in making the statutory changes. It deserves 
recalling that the Cei11ng Act was enforced nearby 20 years. 
earlier in 1962 and surplus area had been determined in accord 
Lhcrewith for nearly 2 decades. Therefore, ii the Legislatme 
had not directed a re-deterinination of the surplus area in 
accordance w.\th the new law, the same would have merely 
remained on paper. It is with this end in view that section 32A 
prm ided even with regard to all appeals, revisions, reviews or 
references, which were pending before any authority on the 
9th of April, 1981 that they would abate and the Collector shall 
p1oceed with the case afresh in accordance with the amended 
pruvisions of section I 0. Similarly, with regard to all . proceed
ings pending on the 9th of ApPll, 1981, baiTing those which had 
aehiew~d finality already by the publication under the unamen
cltcl sub-section (I) of sectio!J 11, it was' directed in cateO'orical 
tcrmt: tliat the same shall be disposed of afresh •ln acco~dancc 
with the amended Jaw. In the larger prospect., therefore it is 
plain that the 9th of April, 1981 is in a way a clear wat~rshed 
herein. It was on that day that Ordinance no. 66 of 1981 wa-5 
enf0rr:ed and retrospcctiv,i,ty has 110w been given to the Amending
Act with effect from ~h_is very ~late. All proceedings, whethe'r 
by way of appeal, reviston,. rev.tew or reference or pending 
pro(·eedin~s bY: way of pubhcat10n _under secti.on 11 (1) of the 
Ceiling Act pnor to the 9t!l of Apnl, 1981 were left untouched . 
However, all such, proceedmgs subsequent to the said date were 
thereafter to be decided in accordance with the changed taw 
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ahd eonsequcntly it was mandated tJ,at these shall be diSJ?Osccl 
of afresh in accordance therewith . In sum, substantive changes 
in the la w, which had been enacted, were sought to be proce
durably enforced by directing a re-dete:-:nination of the ~urplu::; 
area in acconlance therewith ':i th effect from the date of the 
co;~unencement of the Bihar Land Refor:·.'ls (Fi:;{ation of Ceilin~ 
Ate 1 anrl Acquisition of Surplus Land) (Amendment ) Act, J 982. 
i.e., on the 9th of April, 1981 aforesaid. Th:>~t , pla inly, is the 
largcj: lc~·i slative intendment behind sections 32A aild 32~ 
<lg-c~inst which thei~ particular language has to be inteorctP.d . 

7. Having noticed as above, one may now advert t o the 
three distinct questions formulated by the referring Benr.:h. 
A plain k ::>k at them would, however. show t hat tne answe;· 
thereto would turn upon a sin-;le core . que~tion . This is 
wP..ether the m:blication c: a not~fication even a long time a fter 
the 9th of April , 198 1 under the u n:-: !Ticndcrl s'ec~io:l 1Hl) 
·wou1cl be non r:st becD-use of the Bihar Land Reforms (Fixation 
or Ceiling- Area and Acquis ition of Sttrplu~ L;>nd! (A ne :-Jdment) 
Act. 1982 with retrospective effect from the 9t h of April, 1981 . 

8. Learned counsel for the wTit )'let.it ioner f~c!n~ an uphill 
task had tenuously a.ttempt-:::d to contend that section 3213 u n iikc 
~cc.ticn 32A dc2s not , h t erm , provide that the pending 
proceedi.ng;; ·would altogether ~.bate. Frorr\ this it wa> scu-:r,ht 
to be projected that even thou~h the publicat:on of. t~e c"lraL 
staten-;eut under t he una n2ended sec-tion 11 of the Ce il i:1<; A-:;t 
m:1·; b~ iP r~:>i ent con:;rr- ':en:·, ~on of the St<"nte and in '. :t::l:: tinn 
of the mnndate of re-deter1n1natio11 yet the ~aj d 111.1~'1]~ rati0n 
wou ld not be whoJl.y void or non est. 

9 The submission aforesaid, imtead of a idi r!<:; tl'e ~t:md 
of the writ petit-ioner, <lppea rs to me, i.n (act , :J.S h~a\· ~ly bocm
erano-ing- on it.. By the settled canon of construction, a S~a ttltc 
has to be construed as a whole and its provis;ons have to b e 
tead h:umoniously. ·when sections 32A a nd 32B <1 re read 
tog-ether. they seem to nm pat~nt.ly counter to the writ pe~i
tioner's stand. Both of them , wit h effect fTom the 9th of Apnl, 
1981. Ct'V a halt to all t he earlier proceed ing;s and to bes-in on 
a clean slate and to have them disposed of afresh . These a~in 

l~ T.L.R.- 7 
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have to be re-detenll!ined or decided afresh in accordance with 
the pmvisions of section 10 of the Ceiling Act, i .e., in accord 
with the changes brought about in the law. As has already beeu 
noticed, the whole thrust of the Amending Act was to bring 
e1bout changes in the substantive law and to effectuate them by 
dir('(:ting a re-determination in accordance therewith. The leg~l 
pun that is songht to be made out on behalf of the wnt 
petitioner on the ground that section 32B does not employ the 
word 'abatement' is of no consequence. Indeed it is well settled 
in le~:pl terminology that the term 'abatement' is usually 
employerl with regard to appeals, revisions, reviews, etc. To say 
:that the original proceeding pending before an authority would 
a ba.te appears to be inapt legal phraseology. Therefore, the 
Lt'gislature has employed the term of abatement with regard to 
<!ppeals, revisions, reviews or references and thereafter directed 
that the Collector shall proceed with the case afresh in accor
dar,ce with provisions of section 10 by section 32A. However, 
'\\hen it came to pending proceedings (other than those covered 
earlier by section 32A'·. pection 3213 provided that r except those 
,,hich had achieved finality or were ready before the 9th of 
A pri I, 1981 by express publication under the unamennt'fl 
section 11 ( J) of the Ceiling Act l these pending proceedings must 
be disposed of afresh in accordance with the amended law. Far 
from the fact that nothing would have turned on the non
employment of the word 'abatement' in section 32B, .in fact, 
th<' reading of both the sections would indicate that the 
legislllture had in mind the identical results to follow namelv, 
a rc-rletermination or rlisposa! afresh in accord<Jnce ~''ith the 
amended law in either case. Indeed, it was plausibly argued 
before us on behalf of the respondents that the categoric mandate 
to dr.cide afresh is even something stronger and larger than mere 
ab:~tement. The word 'abat.ement' connotes only a ceasing or 
putting an end to the proceeding. The direction to decide 

-afresh not only wipes away the earlier decision or findino- bul 
d1rerts a fresh appJ.ication of mind and a decision the~eatter 
and in a way would even be on a larger and stronger footing . 
The !:<pecious lLrgument restin<r on t.he non-employment of the 
word 'abatement' in section 32B must fail. · 
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10. 'What I have opined above is in accord with what has 
betor. authoritatively laid down in Chanrlrajot Kuer v. The 
Stak of Bihar and others(!). Therein, whiie construino· this very 
section 32B, it was held as under : 

0 

"The above provision shows that all proceedings pending 
on the date of commencement of the Ordinance 
of 1981 and •in which final publication under 
section 11 (1) has not been made shall be disposed 
of afresh in accordance with the provisions of 
section 10 of the Act. The combined effect nf 
sections 32A and 32B, therefore, is that the entire 
procedure from beginning to end must be carried 
out afresh. Since the proceedings have got to be 
decided afresh , all findings arrived earlier stage:; 
of the proceedings must be considered to have 
been wiped off whether the fmdings of fact were 
in favour of the land-holder or were .in favour ot 
the Revenue. Findings in favour or against n, 
land·hold or Revenue must be considered afresh ." 

1 1. Yet again even on behalf of the writ petitioner it was 
not disputed that after the 9th of Apr-i.l, 1981 any publication. 
under lhe old unamended section 11(1) would be under a non· 
existing provision and equally contrary .to the mandate of 
sec.tion 32B, which requires the pending proceedings to be 
decided afresh •i.n accordance with the amended law. Conse· 
qnently, it is patent-and, indeed, was conceded-that such 
a publication under the unamended Act would be clear!'.· 
cor:tr<1ry to the Statute and would have to be set aside or quashed 
if challenged by way of appeal or writ petition on the ground 
of til" viola.ti.on of the Act. Yet the sole argument was that the 
publication having been made, it must nevertheless be allowed 
to hold the field tlll it is expressly set aside by a competent 

-- ----· -·- -·--
il) (Jfk<:lJ) U .B.C.J. l!l7. 
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ittll.hori.Ly by way of appeal, revision, rev.iew or reference. lt 
is not easy to subscribe to this somewhat hyper-technical sub
mission . Patently, a. publication after the 9th. of April, l98l 
would snfrer from a triple grievous infirmity. It would support 
tr> bl under a provision which is non-existing having been, iii 
trrms, superseded or amended by the Statute. Apparently, it 
,~·onlcl he published j1e.1· incu1·iam. w.ithout noticing that the 
m•Mnenderl section h2d ceased to have legal force with effect. 
from tlw 9th of April, 1981. Then such a publication would 
be in he1dlong conflict with the unmis~akablc mandate oi section 
3213 thnt such a pending proceeding mnst be disposed of 
afresh. '"\ gain, the command of the !aw is that the re-deterrnina.
ciou mu~t be in accor<hnce with the amended provisions of 
::·ection l 0 of the Ceiling Act. Yet, concededly, the impugned 
puhlicnr·ion ·wonld b~ in accord with the provision ·which h2.d 
b?e::n obliterated by the St-atute. Therefore, it must follow thati 
afler the: 9th of April, 1981 any final pEblicat.ion purporting t n 
t)l' under the unamended scct.ion ll(ll and without any rel 
ciC't.erminatio;1 in accord;1nce with the amended law, would b , 
.wholly without jurisdiction and, thus, non est. 

12. It is well settled that if ar.y action is blatantly iu 
v.iohrion of the mflnda.te of lnw and purports to be taken under 
a non-e-;isting provision then the same woulrl be ~on est and 
and mu~t wholl/' give way befo<e the majesty of the bw. One is 
awme of the some'.vb::tt thin line of distinction · betw:xt 3dion 
which ma.y be voidable or Yoid but w·ould hold the fi ~H W l it 
is set aside and those ·which are wholly non est .. I am clearly 
of the opinion that an action, which Jmrpm"ts to be under a 
non-existing Statu te and frontally cont1·ary t.o the express man
date of an existing Statute and suffering from th~ jnfirmitie5 

·noticed above, would come well within the cateo·ory of an action 
vhich has to be classified as non est. 

0 

13. Lastly, what a ppears to ine as an argument 'of despern.
tion was also raised to the effect tha t section 32B was directory 
in nature and its infraction would nof render the impugne{l 
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;-tdio;r voi~l. Reliance .was sought to be placed on observation i:: 
H flazan Lal Kutl11ala v. Income-tax Officer, Special Circl<'. 
Am bala Cantt(l). · 

14. In considering the somewhat tenuous stand, what fir.,t, 
mtds the eye is the fact that section 32B is couched in tenr.s 
m<1ndatory, which directs that the proceedings sh::.tll he d isposed 
of afresh and not, mer~ly t.hat there may be so dispo~et:l ot. 
Learned counsel for the writ petitioner could uo'> :x;i:lt cut 
rationale why herein the wcrd 'sbv,ll' may be r: r~nsli'ued a~ 'm~ ::· 
thoug·h it is undeniable that as a matter of constntc;:,ion in a 

r specific situation it may be possible. What then call<.:. [r;r nnticc
i; the fact that this section easts a mandatory duty on th·~ 
authority to decide the matter afTesh. The whole purpon and 
C(·ntent of the section herein is to place this obligation or duty 
on the concerned officers in the wake of the chaD!f,CS hrough~ 

·1 •bout in the substantive Ja:w. "\Vhere a p:·ovicion casts a 
: t aLutory duty, it must ordinarily be construed as manda,tcn: 
. ·Jcc-ause if an enforceable right vxises in someone, he c-an evc:1 
·· ,eek a writ of mandamus for its performance. ,.,, has bee:l 
noticed earlier, the Ceiling Act ·was passed way :)adz in 196~~ 
with considerable amendments thereafter and sm o1vs area in 
<'.ccord with the unamended provision stood alreacly determined 
in most, if not all cases. The whole obiect. and nurpose of the 
Amending Act of 1982 wou1d thus be frustrated an(! t.he ch<?P~/~:; 
in l::>.:w would merely remain on paper un1ess a re-determination 
was done afresh in accordance therewith. The-refore, a <:on~ 
truction that section 32B •ls directory would, in essence, defe;tt 
the very purpose of the substantive chan~es and <?ll ::onnd 
cannons of eonstruction such an anomalous result Is to be 
avoided. Lastly, the whole of t.he section is dire?ted solely t(~ 
tho mand::.tte of re-det-ermination of the proceedmgs afresh_. It 
·it ,\rere to be construed as directory in the sense tba.t ~he 
competent authority may or may not deter.mine the 9uest10!1 
afresh then, indeed, nothing virtually survives from this prcv1-

. - --- - - --- -· - -

(1) (lOti!) A.I.R (S.C.) 200. 
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sion. It is, therefore, difficult to construe a provision as directory 
i ( t.hc result is that the same would be virtually effaced from 
the Statute and frustrate the very underlying purpose of this 
enactment. It must, therefore, be held that section 32B is 
plainly mandatory in nature. 

15. One<" that is so, leamed Counsel for the respondents 
were right in urp;ing that not only was secti.on 32B mandatory 
but . in essence, it obliterates a.nd wipes off what had been done 
c.1.rlicr an•l in<:vilably things could not be left in a vacuum but 
have to be re-determined . The earlier proceedings, even though 
in acc01·dance with the old law (barring those which were 
p•·ot.eded) were rendered nugatory and a fresh decision obJig:1 
ted on rhe basis of the changes designedly made in th~ law 
Therefore, a true construction of the words "be d isposed of
afresh" is i.tselr a mandate that the .earlier disposal of the case:; 
i!' virtually nuJ.lified. To put it in a metaphor, :i.t wipes off the 
''oriting on the slate leav~ng it clean to be written afresh 

1 
Viewed from another angle, section 32B is itself a statutory 
!'-ettin~r aside of the previous determination. The submission 
that even though the final publication of draft statement under 
th<: unamended section ll(l) affer the 9th of Apr·ll, 1981 would 
be contrary to the Statu(e, it should be allowed to hold the 
fu:lu tiH it is set aside by 'vay of appeal, revision or quashing, 
appear:; to me a.s contrary to the very grist of this law. It 
V.'Ould be sanctifying a multiplicity of proceedings by way of 
individual challenge and setting aside of a determination 
whoil.y '~·ithout jur~sdiction wh.en the secti.on itself says tha.t 
the e.m her proceedmgs are obliterated and the matter is to be 
dcci.ded afresh . In a way section 32B, in order to avoid multi· 
pl.icity of proce<:dings, has, by the fiat of the law itself, wipe.d 
out the. proceedwgs under the old law and directed theH 
rc·dctermination in accordance with the new law. The sub· 
mission that orders or. ac~i<?ns passed or taken illegally under 
the old law should be mdiVldually got set aside by the tortuous 
pwcess of appeal, revision or review cloes not at all• commen<l 
itself to me. 
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. } 6 · Aga;in . an obvious and. inevitable corollary of the 
adm1tted prom1~e that the pendmg proceedings under the old 
law would be Wiped off is that after the enforcement of the 
new law on the 9th of April, 1981 anything purported to he 
dou«> under the old and non-existing law would be plainly 
non-~st. If that, which was -in accord with the existing law aL 
the time, has been statutorily set aside, it would be anomalous 
to _su_ggest that any action purporting to be under a non
~xistmg and repealed provision would still hold the field. Even 
:Ill determination matters, if no appeal, revision, review or 
reference were to abate and be decided afresh in a.ce:ordance 
with the new law, then to suggest that subsequent to the 
date of the commencement of the Act, the a<:tion under the 
old Jaw would have any legality, is plainly untenable. 

17. It remains to advert to the two decisions of this Court 
on Khich primary reliance was placed, which, indeed, necessi
tated this reference to the larger Bench . The earlier one in 
point of time- Smt. Sudha Devi v. The State of Bihar, and 
fJ.TI(Jther (supra) was rendered at the motion f!tage itself. The 
brief nature of the observations would .i.ndicate that inevitably 
at thnt st.ae;e ·the issue >vas not adequately canvassed by either 
side ~-;either principle nor precedent seems to be either sited 
or noti~ed in the jude;ment. The issue was taken as one of 
first impression and decided on the language of the section as 
introcluC'ed Ordinance no. 22 of 1982. It was not pointerlly 
noticed th::J.t the Ordinance had come into force wi.th effect 
f-rom the 9th of April, 1981 whilst in the said case the final 
publication had been made more than a year thereafter-on the 
27th of April, 1982. W'hat was protected under section 32B 
itself was the final pub13cation under section 11 (1) of the 
Ceiling Act as it stood before the amendment by the Ordinance. 
The Bench noticed the lang·uage with regard to the publication 
under section 11(1) of the Ceil in~ Act but seemed to have 
missed the crucial phrase "as it stood before the amendment 
by the afm-rsaicl Orclimmce". Obviou~ly, what st.ood untouched 
were matters prior to the enforcement of the Ordinance ancl 
a)so that, in which final publication had already taken place. 
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before the 9th of April, 1981 and clearly in accord .with the 
unamended law. as it then stood. There could posslbly have 
been 110 intGndment to protect and leave out of the ambit oE · 
section 3::!B any publication under section 11(1) not only alter 
the enforcement on tbe 9th of April, 1981 but also illegal 
becl:l.use of having been made in accordance with the unamended 
law whieh would no longer he in existence. Inadvertently, this 
b;~sic fallacy seems to have crept in by the inevifo.b!e fact o:· 
a matter of considerable import being decided at the motion 
stage itself without adequate assistance at the Bar. With the 
gteatest deference, the said judgment does not lay do·wn th1~ 
law cm rectly and is hereby overruled. The later view in 
Umat;hanlwr Pmsad Snh v. Tile State of Biha1· and others (supra) . 
primarily followed Smt . Sudlta Devi's case. Herein again the 
mattet' v;as decirlecl at. the moti.on stage itself without being 
adcqnatf:'!y canvassed. An added reason was sought to be given 
by the Bench that section 32B does net us~ the word 'abate' ~~ 
section 32A does. This aspect hll.s been already considered i;1 
detail ;mel the distinct;on, far from any ·way aiding the case of 
the writ petitioner, has been found to boomerang on the same. 
For the earlier reasons recorded and equally with n·eater defe
rem~c, this judgment also must. be cvermlecl as not"'l$l.ying clown 
the law correctly. · · 

I :-.: . In the ligh of tne aforc5ai d d i~:::assion, it must be held 
that, the final publication under the unamended section 11(1 i 
of'the Ceiling Act 1ong after the 9th of April, 1981 would be 
non est because of the enforcement of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of Surplus Land) 
(!:.mendment) Act, 1982. · 

l 9., Once that is held, the ch:e or, indeed , the answe1' to 
th~ three ~istinct qnestions automatically falls into .its place . 
. 11 1s <lccord;ns!y l'e!cl as under:-

(?.) Under the. mandatory provision of section 32B the 
Revenue autho~,ities are obliged to dispose of 
air~sh all pendm_g l?roceedings except those m 
whiCh final pubhcatwn under sub-section ( 1) of 
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· section 11 of the Ceiling Act ha.s ah·ead}' bee.1 
made prior to the 9th of April, 1981, being the 
date of the commencement of the Amending Act. 

(ii) .After the enforcement of the Amending Act on the 
9th of April, 1981, if the Revenue a.uthorit,· 
proceeds to publish a· ·notification under the 
provisions of 'the old unamended ~eei ion 11 (I ) of 
the Ceiling Act, it would plainly he igr1or!r.g and 
contravening section 32B and nullifying the 
object a.nd purposes thereof. 

(iii) The failure to dispose of the pending pro<;ceding-; 
afresh and the final publication by -..-vay of notifi
cation under section 11 (I) o~ the o:r1 unamended 
Act after the 9th of April, 1981 v:oulc1 be witlvmt 
jurisdiction and , therefore, non est. 

2'.1 1'-:c (l . in the Jig-ht of the dore:;::!id <'.n·.·: ·cr - tr) the 
questions before the F~;_l] Bench, it is plain that. the writ 
petition is without merit. Herein .it is common ground tha.t 
the final publicn.tion under sub-section (1) of section ll was 
made on May 31, 1982, thus, more than one year after the 
enforcement of the Amending Act. Equally, ·it is common 
ground that this final publication was under the old unamended 
section 11(1). The same having been amended b~· the Statute, 
the notification being; in accordance with a non-existing law, 
·would be non est and it has to be held that the said proceed
in~ was devoid of all jurisdiction and non est. Consequently, 
the Additional Collector was within his rights t-o initiate the 
fre!;ll proceedings under section 32B. The challe~~e ~the same 
is untenable and, consequently, the writ pet1t10n IS hereby 
rejected without any order as to cost . 

. NAGENDRA PRASAD SINGH , J.-1 agr~. 

UDw SINHA, J.-1 agree. 

s . l'. J· A pplieation dismissed 
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FULL BENCH 

Before S. S. SandlwH'a/ia , C.J., S. Ali Ahmad a11d B.S. Sinha, J/ . 

.4 ug11st, 8. 

nEON.1RAYAN SINGH AND OTHERS'~ 

v. 
THE C'Oi\IMTS~IONER OF BHAGALPUR D[VISION & ORS. 

Santfla.{ Pargtmas Settlement Regulation, 1872 (Regulation liT 
of l872) sections 27 and 1-2-section 27-origina/ transfer with regard 
to land recorded a il-fulratyat-ka-jote, in contravention of the sectior~r
adverse possession-Prescriptive period of twelve years for perfecting 
title-<ohetlwr, would stop running from the date of enforcement of 
Santlwl Pargana.~ Tenancy (Supplementary Provisions) · Act, 1949 
(Bihar Act no. XIr of 1949) section 42-ejectmeut of the subsequen·t 
11urch!!~·er-/c'!,ality of-subseq!leut settlement of the land with the 
de., .. e•1dents of ori{;inal rni)'at-legality of. 

By a sale-deed dated 22nd :VIarch, 1939, (the original transfer) 
38.l.J9 acres of land which was rc,..orded as i\Julraiva:t-ka-jote, were 
sold in contravention of section 27 of Santhal Parganas Settlement 
Regulations. 1872, to n.K.R., who a~rain sold the plot. along with 
Muiraiyat rights to father of writ-petitioner by sale deed dated 26th 
June, 1950. The descendents of ori~inal raiyats filed a.pplication chal
leng-ing the legafity of the sale and prayed for the eviction of the writ
petitioners aud restoration of the some to them through the ae'ency 
of the court, which was ultimately allowed in appeal and a.ffirmed in~ 
revision: pe;- c,uritlln.: 

1-!eld, that the prescrint_ive period of twelve years for 1)erfecting 
the title by adver.;c possession would stop runninQ; from the lst 
November, 191-9, the d <'. te of enforcement of the Santhal Parganas 
Tenancy (Supplementary Provisions) Act, 1949. -- _ , 

*Ci\'il 'Vrit ,Turisdictioo Ca~co no. 1809 of HJ76. In th~ ~~U~~-ol ~; appli
cstio•r untl('r :\rtirles 226 and 227 of the Constitution of India. 



VOl •• IXJV j l'AT:\A SERIES. 68 

Per Majority (JJ. S. ~inha and S. Ali Ahmad, JJJ. 

Held, that while ejectment has got to he upheld, the authorities 
below erred in law in settlins the lands with the original holder by 
the impugned order. The lands-, after ejectment ha\·e 30t to be set
tled with a duly qualified ra.iyat of the villag'e or otherwise difposecl 
of according to the circumstances of the {:a~e. 

Held, further: that the writ application mu~t be allowed to rhe 
extent that the order of the Commis<ibner. Bhagalpur and Additional 
Deputy Commissioner, Santhal Pa.rganas directing ~ettlement of laod 
with Respondent no. 9 and others mu:;t be set aside. 

Bhauriltd Joi11 mzd n11r. v. Subdiuisimw' Officer of Jamtara(l)
followed . 

N ahal Clra11dra lvla11du! and 0.-s . \. Cl,lllntfssi•·nl r 1,_; Wtagal]'lir 
Di11ision and Ors.(2)-approved. 

Godo Mahto and Ors. ·.-. T/ze State o.f Bi!iar(3). 

AsltMji Mahto 011d Or.'. Y. Tlze S;(d i' <1! Hihur( ,l). 

Mt . Pairia v. CommissioHer of Bhaga!Pur Division aml OrsJ5)- ·
Overruled. 

Application under Article.:; 226 and 227 of the Constitution. 

The facts of the case material to this report are set out in the 
judgment of S. S'. Sandhawalia, C .. J. , 

The case was placed before a Di\'ision Beech for hearing ·. ~·hich 
referred the case to a large l~ench. 

On this reference. 

------ -·----
(t) (HJ'i!.l) .:\.J.R. (Put.) 1. 

!2\ (l!l7il) l.L.R. ii7, Pnt. 58-1. 

(:1) 11980·, Dihnr Lnw, :ruclgmcui 72. 
(4) (1!17/l) B.B .C.J. :372. 

(ii) (l!l78) Bilinr TAl\\' .Tudgmeut-, 272. 
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Ales8rs. Ba/U/zadra Prasad SiugjJ, Kaiika l\'anda11 and De.oendra 
Prasad Sililla for the petitioners. 

Mcs~rs. Tara i\.ant J!za, Shree Nandan Prasad Singh, Mi/zir Kumar 
)Jw. and M.urari Narain Chouclhary, ivh. l'v1ani Lal, Sta-nding Counsel 
.No. 4 witlt JHr. It C. Sinlw. ]zmior Counsel to Standiilg Counsel No. 
4 for the respondents. 

· S. S. ::iANDI-1,\WALIA, C.J.-Whether the prescriptive period of tweive 
. ~ears for periecting the title by adverse possession (the original tran~

!'er b~ing in contravention nf" section 27 o£ Re~·.ulation 3 of 1872) 
'~"ould st~;p running- fro1~1 the lst of November, HH9. being the date 
'of the cu~orcement of the Sauthal Pari'Unas Tenancy (Supplementary 
Pro,'h t)US) Act. 1959-is the sign!firar: ~ soUtary que~cion arising from 
a decr ·sc2 :cd ronflict o f preccdeut within this court whi<:h has neces
siUI·:cl. t!1i:; rcf'crence to the F111l Bench. 

2. The faGts de~erve uotice within ~he natTO\,. confines of their 
relevance lO the issue aforesaid. 'l'be whole dispute focusses on 
Jamabandi no. 65 of 1\Touza Billi. police station Madhupur, '\'hich is 
recorded a;: iYI!llrafiJat-ha iote in the nam~ of ')itaram Singh 8 annas 
Muh-:1iYat of the SGid M OU 7.2. and J a!eshl\ar s:nQ:h, Yudhisthir Sin'!h 
and Kr:.·stu ;·; !:levi. The JJ!ot stands recorded in the names oF different 
cosilare;·f.. By a sale deed dated the 22nd of March, 1939, :!8 .09 
acre~ of land were sold to one :Sima! Kanti Raichouclhary. He got 
his nn1ne duly mutn!cd in the revenue re"or(1s h_v an order dated the 
27th of November. 1939. of t~e Sul' divisional Officer, Deo"har. 
which. in turn wa~ approved by the Deputv Commjccioncr. Santhnl 
Pa~:mas. on the 28th of Deramber, I 939. '{'he said Bimal Kanti Rai
cboudhar\' again sold the plot along with Mu!raiyat rights and interests 
to R<1dha P•a~::td Sin.!!h, (father and nrede,.,e~~or-in-in~"erest . of the · 
petitioners) by a rej!istered sale deed dated the 2flth of June 
1950. A~cordin~ to the writ petitioners. RO loll!l; as Radha Prasad 
Sin'!h was alive. he rem:~ined in peaceful posse~sion over the s~id 
38.09 acrec; of land of Jamahandi no. 65 a~ als() OYer the m.111rai~'ati 
jote of Jamabandj no. 3 ancl was also acting a-~ <\ annas M11Iraiyat 
of Mou7.a Billi 
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3. ln the year 1070-71 rc:::;pondent Jagarnath Singh along w.i,h 
!>even oihers IiJed a peiition before the .:>uoui• isional Ofricc-r, Deo
::;.har, chaltengiug the legality of the saie of sort.c portion of Mul
-,·,,jya/. lw jole of jamaba,zdi no. G5 to ll;;.dha Prasad Singh, father o( 
the writ p~titioners, and praying tcr their e;·iciion from tho.: a foresaid 
la!:!d ~)lld rer;ioration of the sarw:: to them tbrougiJ the a:;;·cw;y of 
the Subtijl·j:.:icnal Court. J~v hb ordc;- dateci ~he I!;th 6~ ·so,·cmhcr, 
i 27 !, t!1c lea~ ned ~u.;dj·, siona! Officer he~:i that the ·ori:!inal sde in 
iavour of Hirn~.l Kami Rakhnudhary ·.·:as e:.:ccutt·· aga:w: the 
express provis~on 0~ Jv1ulr::.iyat rer·orc ·. ~k, . :e;·er, he ncld :bat 
L:ecause the sa.jcl sale h«.ri :;.;en a~(;eptcd b y tile ' ,u ;;dj. :5iona! ( ;ffr.er 
and iat::r apjh"o··<!d !)y ihe Dc~uty .·':o~:Hnission.or !ji ailvi';in:,; Jr.utatio!l, . 
he lla:l no av.L:1:!~y to cha!len<~e the order pre iousJ:1 pas :;d b,v his· ' 
lJred:::cessor. l -:. thcrdor:. or,in(.(; chat for lh,.; r'! .- re ~~: r~ ti:eir 
gricvn~;<:e the n.pt>ii·;c;nt<> ~~ 1ou :d aw:·oa:.h t!~e h!·;hcr Cu:11-: <. T he 
r.:sp:JllOe.;l:s tJ-.-~;-c<>.ltc ·· prc"crreci <'.•1 ·~-!Jfl::a! t0 ·. !~:; Denu:;· ":..o. !ffii~
:;ione;: r.nc.i. :Jy bis o;·.ler dat~d t!!·:: 3:l !~l o: ·'-ept'!rn l.er, !9i.) , th~ 
.\ dditic!>al Depll~~· Conm•is!:'ic;.r~r al!o•·:ed the same and dirc· te:l 
re~'ora ~ion o: ibc d; . .;:~ute~t :ancl t e; t: 1e reo· :op!~:!nts. · ·,-!'!·~ ·.· rit . -<::~i -
t!oncrs then pr~;·:;;:·red. :.."'\} tPi~ ;~--- 1 : c!·: ·rc - ~he r,o!n:.!!s ~!,ner. 
Hha~;a l:)ur DiY::;ion. 1.:: ~· hi<> detai led order (:\nnexurc 3). LiH! Ccm
J·1issioner ~ffirl'•eci ~:1e fin(dn;;;s or tl1c cou.:~ Lc:0...- t::r,: •>::·: h<•.d 
b.><;"!t aCJ iilc;::<.: :!1it'naiioP. rf' tile l und nf mulr";)ati h'l j&;t· ~pper
t ainin3' to Jan;ai anc;: no. 65 of Mc:1za BilE. an ·, the:-C" -ore. th ·: c}eci
iTf~·~t of t:le ~:~qJc:J~;~~~ ~~nr~~r se('tiO'l ~-2 o ? ~he Set.n' 1· ~ · P:.:: ··~~.n·· s 
'l'enanc~· (Supplem<:nt:li:y Provi~bn3) Act. 1949 (herein~ i"t •:: 1\:fc·,·:·c:? to 
r.a "the Act''l and the res~o;·atio: d t1v'! ~a:--<e to thn reo;r.::mneqt 
\\'as .iu~tifi ecl.. The ::uncal w~s eomet:tucn~l:· rebctec!. 

4. Ao.!:1rie,·ed h v the a foresaid orders the r·re' el\: '.rti': pe 'itio:l 
lHI;j bec~~prefcr.ced·. When it ori'5ina!ly came up for hearin:r · ·c"ore 
the DiYision R:nch, the p;:-imary point that was apnarently pre-:sed 
071 l;ehalf of the writ "cti,ione:-s ' \·as th1t in an" e;·ent the vendee<; 
had perfected their title by adverse pos~e~~ion ' ··y 1970 and they r·ould_ 
11ct. therefore. be eYictec\ lmder ~e~tion 42 of the Ar·t. The Bench 
netic'ed that the sole point invo]\•ed was whether the Denut,· C~m
mis~ioner could evict a transferee who had not completed T'O'i~e·s:oll 
of t"ielve ' 'ears or more· before 1st Noveml;er. 1949 '.\·hen the 
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Santhal Parganas Tenancy Act 1949 came into force. On this aigni
~icant issue they noticed that the Full Bench decision of this Court 
in 13/za.uri La/ Jain and another v. S11bciivisional Oflicer of Jamtara(l) 
had been divergently interpreted by two Division Benches of this 
Court in 1978 .Bihar Law J udgments 272 (1\1t. Pairia vs. Commis
sioner of B!zagalpur Division and others) and in 1979 B .L.J.R . 201 
(Nnhul Chaudra Mcrnclal. a11ll others vs. Commissioner of Bhagalpur 
l>it-'isiou and others) . The DiVision Bench, therefore . felt compelled 'o n' l'er the issue for an a.Uthoritativc decision b~· a larger Rench 
:~nd to resolve the apparent conflict. That is how the matter is 
before us. 

5. As before the Divisioa Bench, so before us, the focal point 
that has been canvassed is whether on the concurrent finding of 
all the three authorities below that the transfer by sale deed dated 
the 22ud of March, 1939, being contrary to section 27 of Re3ula
tiou III of 1872, the vendees could perfect their title by ad-erse 
possession, even after the enforcement of the Santhal Par6anas 
Tenancy (Supplementary Provisions) Act, 1949. To put it in other 
words, would the time for calculating the prescriptive . period or 
twelve years stop running from the lst of November, 1949, or would 
it continue to do so eveu thereafter, till the order of eViction is 
passed. Inevitably, this issue has to be de:: ided in tl1e light of 
the corresponding provisions of Regulation III of 1872, and tl10se o£ 
the Act, which in turn have to be viewed in the context of their 
'egislativc bad; ground. 

6. The historical retrospect here spans a period of more than 
a century. Its true perspective is against the back-drop of the pri
r:lordial hackwardness of the Santhal Tribes interspersed the deeply 
ll'ooded and semi-tropical forests of the district of Santhal Parganas. 
the underlying rationaL of Regulation liT of 1872 and the earlier 

Regulation going back eren beyond the middle o f the J 9th centurv 
mar well be noticed from the final settlement report in the district 
of Santhal Parganas by .T. F. Gantzer. which i~ supplemental to the 
earlier and more celebrated and exhaustive re ron of Sir Hugh 
:McPherson: 

t'l ) (19'i!l) A.I.R. (Pat.) 1. 
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"The question of transfers is one of the most important with 
wtucn this settlement has haa to deal, and it is in fact 
one which affe..:ts the very root of the whole Sanlhal 
Parganas sysle..n.. Broadly speal'i.ng it may be ~ai.J that 
the whole ob1ect of the agrarian law of the di,trict since 
1872, when Re5ulation Ill 01 that year was introdu.ed. 
is to ensure that the population should be allowed to 
remain undisturbed in possession of its ancestral pro
perty, and that any recJa,uation of waste lan-s which is 
done in any village shall be done only by the Jamabandi 
Raiyats of the village. The history of the distri . t [.lainly 
·shows that the vast majority of the people in it are c,uite 
unable to grasp the principle oi outsiders takin?J pos~es
sion of their land whether legally or iliegally, that is to 
say, either by force or by the ordinar.v means of acquir
ing land such as sale. mortgage or Cl·rtain forms of sub
lease." 

For our purpose it is, perhaps, unnecessary to delve beyond the year 
1872, when Regulation III was enac.ed, and sub~equenti>·, amend
ments were made therein. In chronological order, this was followed 
by the Santh<!l Parganas Tenancy (Supplementary Pro\'i ions) Act, 
1949, which came in to force on the lst of November, 1949. As the 
very heading', of the statute indicates. it was not intended to altoge· 
ther repeal or substitute the earlier Re~lation III oi 1872, l:u~ was 
some\vhat supplementary in nature. While some of the pro\·isions of 
Regulation III of 1872 continUed as supplemented by the Act, cer
tain sections thereof were, however, repea'ed and substituted by more 
eleboratc provisions of the Act, whi~h mi~ht haYe 1-ecome ne:-e~~ary 
by passaoe of time. In this categ-ory fal 1s sec!ion 20 of the Act, 
which in °terms substituted section 27 of the earlier Regulation III of 
1872. At this stage it is not only apt. but indeed neceE<sary to 
juxtapose the corresponding provisions: 

SECTION 27 OF REGULATION IIT OF 1872 

"27.(1) No transfer by a R ni.mt of his ri?-:ht in his holding or 
aov portion thereof. hy sale, vift. mor1ga"'~· leas~ or an! 
other contract or agreement, shall be vahd un ess the 
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right to u·ausl'er ho...~ ;)ceu rc.:m..:.cd · i.11 -tl.l_c record. of 
ri_snts, and then only to the exLent to wluL:h such nght . 
is so recorded.'· ' 

\:i) lf at any time it comes to the notice of the Deputy Com
Wi%ioner that a trans,er iu contravention of oU0-se-.:tion 
U) has taken place; he ruay, in his disc:retion, evict the 
rmusieree and eili1er· reslore the tran~ferred. land to the 
R;1i)'ut or any heirs of the Raiyat who has transferred 
it, or re-settle the land with anoiher Rai)'at ascording to 
ilw ·-,'illa:.ic custom for the . dispo3al of an a iJandoned 
holding: · 

Pro\ided-

(n) that the transferee whom it is prcpo~ed to e' i:.:t has 
not been in c:ontinuous culti\ atinz; poosession for twelve 
years; 

\In that he is given an opportunity of showing- cause a:sainst 
ihe or0.er of e1 iL:tion; and, 

(CJ ti1at all proce~cliugs o~ the Deputy Commissioner under 
t~iis se-~lion shal~ be; su:Jject to control and re' ision by 
the Co.nmissioller." 

SECT.IO N 20 C F . '. CT XI\' 0 F 1940 

"20. Tra~,[:;r of Rai:;afs righJ:s-

(l) l':o transfer hy <1 R<J(yat of 1Jis ri3ht in his ho!diLts' or 
<' ·, r~· Pl'rtion thereof. l':y sr:le, ['ift, mortga~e, will lea~e or 
~'!;· ot;:er contran o:· agtec•nent, express or implied, 
>:hail be valid, unlesc: the r i:!,ht to trawler has been re- • 
corded in \h·~ re-::ord or rights, and then only to the 
c:;.te:1t to which ;mch r~ght is so recorded : 

. Provided thnt a le: ~e or Rai:v·a,·: !~nd in U!l \ ' su:Jdjvi~ion for 
the purpose of the establishment or continuance of an 
exl'ise shop thereon may l'e val!d[v granted or renewed 

by a Raiyat, for a period not exceed in·~ one year. with 
the pnwio•Js written permission of the Dcputv Commis-
sioner: · 
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Provided further that where gifts by a recorded Santhal Rai~ 
Yat to a sister a.nd daughter are permissible under the 
Santhal law, such Raiyat may, with the previous written 
permission of the Deputy Commissioner, validly mako 
such a gift: . 

"Provided also that an aboriginal Raiyat may, with the previous 
written permission of the Deputy Commissioner, make a 
grant in respect of his lands not exceeding one half of 
the area of his holding to his widowed mother or to hia 
wife for her :maintenance after his death." 

(5) If at a.ny time it comes to the notice of the Deputy Com
missioner that a transfer in contravention or sub-section 
(1) or (2) has taken place he may in his discretion evict 
the transferee and either restore the transfered land to 
the "Raiyat or any heirs of the Raiyat who has transfer
red it, or re-settle the land with another Raiyat accord
ing to the village custom for the disposal of an aban
doned holding: 

Provided that the transferee whom it is proposed -to evict shall 
be given an opportunity of showing cause against the 
order of eviction." 

"7. Particular attention herein is called to the fact that sub-section 
(5) of section 20 of the Act is not in quri materis with the earlier 
sub-section (3) of section 27 of Regulation III of 1872. The legis
lature, by -design, out of three clauses (a), (b) and (c) of the proviso 
to sub-section (3) of section 27 of the Regulation retained only the 
pro\·ision with regard to the-notice to the transferee as the solitory 
proviso to sub-section {5) of section 20 of the Act. Now. apart froi:If 
repealing section 27 of Regulation III of 1872, the Act also, inter 
alia~ enacted sections 42, 64, 65 and 69, which undoubtedly cover the 
llomewhat analogous field of the ejectment of persons in unauthorised 
possession of the agricultural lands by transfers in contravention o~ 
the provisions of this Act or equally of any other provision having 
the force of law in the Santhil.l Parganas, which, inevitably includes 
Regulation III of 1972. · Lately, what calls for notice in this contex.t 
12 I. L. R.-8 . 
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.is. the fact that later sub-section (5) of section 20 . of the Act was 
'itscl( repealed and suostituted by a PJuch more comprehensive ·pro
,vision on the sawe subject oy the .l>ihar Scheduled Area Regulation, 
'1 Vo!J (Bihar Regulation 1 of 1969). 

. 8. 1\ow, against the aforesaid vista of the legislative back-drop , 
.Jvl.r. Balbhadra Pra-sad Singh, learned Counsel for the writ petitioner, 
moYe a web of an elaborate and erudite submission on the history 
~nd purpose of the statute in 5anthal Parganas and the true import 
of the earlier section 27 of the Regulation and the later sections 20, 
•12, 6'1, 65 and 69 of the Act and the canons of construction for arriv
ing at the intent of the legislative therein. One is somewhat deeply . 
:tempted to beckon to this invitation to examine the matter refre~h- · 
ingly on principle and ~> .. c.ngua.ge of the statutory provisions. How
ever, the discipline of the law and the doctrine of precedent catego
rically prevent any such exercise in futility. It was the common stand 
of the paities before us that the matter is not res integra. Indeed, 
the Counsel were agreed that it was covered by precedent and that 
too bv the Full Bench decision of this Court in Bha.uri LaL Jaiu's 
case 1supra) which has ever since held the field. I would wish w 
record that neither of the eminent Counsel on either side did at 
.any stage even attempt to as sail the correctness of this Full Bench 
or urged its reconsideration by a larger one. Thou5h it is no com
pliment to the clarity of president, it must be noticed thill bc1.~. )\Jr. 
;Balbhadra Prasad Siugh for the writ petitioner and Mr. T~~ ~lllt 
]ha for tbe respondents heavily relied on it and canv&&Std th<tt itg 
true ration was in support of the diametrically opposite atand WhiCh 
!hey were projecting. · 

. 9. From the above, it would be manifest that the ~!.: Q~,n 
~efore this Full Bench now is a two-fo]d one. Firstly, w~ @s 
question po~ed at the very outset has been considered aJ'!.! adjudicated 
ppon by the earlier FuJI Bench in Bhaurilal .Jain's case (supra): iirA 
if so, what is its precise mandate on this specific issue. It is wnhia 
the aforesaid parameter alone that the submif:sions of ~~ Jeamed 
{:punsel for . the parties c~n now be legitimately examined. · · . . . 

10, With hi_s J.LSD~i perspicacity' a.nd eloquenee, · Mr. · Balbhad¥ 
Prasad Singh (apparently conscious of the binding: nature or preoe
dent) primarily fell back for support on certain observations · i_n 
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. Biraurilal lain's case and buttcressed it with the constructions place. 
thereon (if one may say so) by three Division- .Benches in · l97s· 
B.B.C.J. 572 (Aslzarfi iHahto and others Ys. The State of Bihar and · 
ot~1e:~>· 1978 B.L.J. 272 (Most. Pairia v. Gommissioner.of Bhaga/prtr 
Dtvtsrou) and 1980 B.L.J. 72 (Godo lvlahto and other., vs. The Stall! 
of Bihar). He further invited the Bench to overrule, what for his 
purpose was an erroneous and discordant note by the Di\·ision ..t.:ew·h 
struck lll l L.R. 57 Patna. 85,! (i\ialw/ Chandra Mandai and orltcrs v:,. 
Con(missioner of Bhagalpur Divisio11 and others). 

11. On the other hand, the frontal and somewhat ru ih:ess co;1~ 
tention of 1\'lr. Tara Kant Jha for the resnondcnts was that UH'l Fuil 
;J3:ench in B!zaurila/ Jain's case bad directly considered the matter and 
unreservedly adjudicated upon it in his fa\·our and consequently, no 
observation by any subequent Division Bench could whittle down its 
clarion ratio. lnevitably he canvassed for the affirmance of I.L.R. 57 
Patna 854 (Nakul Chandra lvlcmdal's case) (supra) and the o;·errulin :-~ 
of all contrary views by the Division Benches. 'l'he theme song (Jfl 

his behalf was that the question before us having been considered 

land answered in unequi\·ocal terms by a Full :Bench unless a lar?er 
, Bench overrules the same or the fina-l Court obliterates it. the stri _ t 
1J di~r.iplinc of law prevented any deviation from what bad been earlier 
, laid down. 

12. The ri.va) stands having been put in focus, the primal iswe 
tfow before us is whether the Full Bench in Bhaurila/ Jain's r-ase 
(supra.) has directly considered and pronounced on the identical ques
tior. now raised before us. and, if so, whether its ratio would still 
hold the field. I am inclined to answer both these questions in no 
uncertain terms in the affirmative. 

13. Inevitably turning now to Bhaurila/ Jain's case (supra) it 
deserves recalling that the Jargbr question before the 'full Bench was 
the very constitutionality of sections 20(1) and 42 of the Act and 
that of sub-section (5) o! section · 20 of the same, as amended by 
the . Bihar- Scheduled Areas Regulation 1969. A perusal of the judg-
1-ceot would disclose that the manner in which the .challenge to the 
vires WM posed, the questio~ _now before us _bec11me integral and, 
if one maY, iay so, a precond1tion before the sa1d Full :eench. Neces-.. . . ( 
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sarily, therefore, it had to be considered and adjudicated upon. A 
retcrcnce to Paragraph 20 of the report will. indicate that the same 
waK in tenns posed· ao under: _-

"Coming to the question whether title by adverse possession 
could be acquired after the 1949 Act came in, it Will 
be useful to refer to the impugned provisions of 

the Act." 

Thereafter the Bench quoted and construed the provisions of sections 
4?., 64 and 69 of the Act and in an elaborate discussion, both on 
the languaile of the statute and precedent, it observed as follows in 
Paragraph 31 of the report:- · 

"I have already found that title by adverse possession could 
not be acquired under the Act by a transferee, in view 
of clear bar to a~uisition of any such title under section 
69 of the Act. 1: he ref ore, resorting back the property 
from the unlawful possession of a transferee, who could 
not acqujre any title from such invalid transfer in spite 
of his long possession, to the transferor. whose title . at 
no point of time, was extinguished, will not come under 

the mischief of Article 31 of the Constitution. It only 
meant restoring possession of the property to the original 
and rightful owner." 

• 
And fi.nally, tbe Full Bench lucidly formulated its conclusion in pilra
graph 36 of the report and the proposisions (i:V) and and (v) in the fol
lowing terms, appear to me as an unequivocal adjudication of tire 
issue:-

"(iv) That the Limitation Act was applied to the District of 
Santhal Parganas under Regulation Ill of lSn. and 
adverse possession could be acquired under an invalid 
transfer, in contraveJ:ttion of section 27 ()) of the Regula
tion. Those, who did not acquire title by adverse pos
session under Regulation III of 1872. could he evicted 

. under. the old sectiOIJ 20(5) or seC'tion 42 of the Act, 
even after the repeal of section 27(3) of the Regulation 
as tli'e· Act was supplemental to the Regulation." 
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"(v) That section 20 of the Act was prospective and that there 
could not be acquisition of title by ad\·erse pos8ession in 
case- of transfer or settlement, etc., in contravention of 
section 20(1) and (2) of the Act." 

14. Now, once it has been Ruccinctly held, as above, I see not 
the least reason to depart from the law so laid down more than a 
decade ago, which has held undisputed sway within this jurisdic
tion. It c:alls for notice that no contrary view of a co-equal Rench 
or of the final Court on this point could at all be brou~ht to our 
notice. It bears repetition that no challenge to the afore5aid · ratio 
of the Full Eench was at all made before u~ . Indeed, as alrea:!y 
noticed, there was op]y an attempted relianCe on the part of the 
writ petitioners to seek support from the FuJI Bench jn Bltauri/a[ 
fain 's case (supra), rnther than any assailing thereof. E ven otherwise 
the passage or nearly 35 years since the enforcement of the Act has 
·now rendered the question before us of a prescriptiVe right as ont 
of somewhat rare occurrence , rendering it doubly inexpedient tc.:
now deviate from the earlier ratio. 

15. On the doctrine of precedent, it is well settled that once a 
question has been considered and answered by the Full Bench. then 
all decisions of a Division Bench or a Single Bench, whether prior 
or subsequent thereto, running contrary to its ratio. mu~t be held 
as no longer good- Jaw. In A.I.R. 1960 Supreme Court 1118 (.Jai 
Kaur and others VB. Sher Singh and others) it was observed : 

"It is true that they did not say in so many words that the~e 
cases -were wrongly decided; but. ,~·hen a Full Bench 
decides a Question in a particul:~r way every previous 
decision which had answered the same · question in a 
different way cannot but be held to have been wron~~y 
decided.'' 

In A.I.R. 1964 Madras 448 (C. Varadarajulu Naidu VB. Baby Ammo! 
and (mother), whilst holding that even though there may be much to 
be said in favour of the contrary view, it is not apt to depart 
from a law settled by the Full Bench, the following observation was 
made: 



THE INDIAN LAW REPORTS, [VOl.. LXIV 

.. ·rile evil of unsettling consistent judicial opinion would be 
mu\:h greater than the evil of laying down what is alleged 
to be bad law. The Full Bench decisions should, as far 
as possible, be held to be binding on unless they be so 
glaringly bad as uot being in conformity with a.ny statute 
or with auy decision of a superior court like the 
Supreme Court." 

16. In view of the above, it is rendered somewhat unnecessary 
to adv<:rt in very great detail to the Division Bench decisions, which 
with the greatest respect, in my view, have not correctly applied the 
ratio of the Full Bench. However, before referring to them briefly, 
it is significant to note that the view l am inclined to take is in 
consonauce with that of the Division Bench in Nalwl Chandra 
Mcr11tlal's case (supra). Therein the lilegal transfer had taken place 
prior to the enforcement of the Act on the 6th of July, 1949. 
Holding lh<1t the title could not be perfe~ted after the enforcement 
of the Act, S. K. Choudhuri. J., speakinJ for the Bench, o bser>·ed 
as follows:..-, 

"This contention or" Mr. Gh.ose that th:! petitioner~ could not 
havs been evicted under section 42 of the Act as they 
ha•:e perfected their title at a time after the 1949 Act 
had come into force by remaining in possession for more 
than 12 years under illeS'nl settlement has no substance." 

It cal!s for pointed not ice that Mr. Justire S. Sarwar Ali, who had 
the pri,~ilege of being a member of the Full Bench in Bhaurilal 
Jai11's case (supra) wa~ a pa1iY to the judgment aforesaid. In my 
,·iew, this is wholly in consonance and in accord with the earlier 
I·~ull Bench, holding the field Within this Court. 

17. It remains to briefly refer to the discordant and contrary 
Yiews taken by Division Benches. In 1980 Bihar Law Judgments 72 
(Coda· Ma!iio aud others vs: The State of Bihar) (the case has been 
rl'porterl belated, having been decided on the 2nd of J anuary, 1973) 
the brief · judgment indicates that the issue wa;; hardlv canvassed and 
the case was merely remanded to the Subdivisional Officer to jnvesti'" 
.gate the relevant fact and to decide the same in accordance witli 
Jaw as laid down in Bhaurilal Jain's case (supra). However, there 
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is no !Main saying the . fact that the illegal transfer having been that 
of March and April, 1949, hardly any question of perfecting the same 
by adverse possession could arise after the enforcement of the Act·. 
With the greatest respect, the inference arising from the case is un
sustainable and the judgment has, therefore, to he overruled. 

18. Aga-in in 1978 B.E'.C.J. 572 (Asharfi Mahto and otlzers vs. 
The State of Bihar and others) 'the issue was not deeply examined 
and the Bench followed the dedsion in Goda ·Mahto's case (supra). 
For the reasons recorded in the context of the latter case, thic; 
judgment al~o does not Jay down· the Jaw correctly and is contrary 
to the ratio of the Full Bench, and, with deep deference, has to 
be overruled. 

19. What has been said abo\·e would apply broadly to tlie 
observations of the Division Bench in 1978 Bihar Law Judgments 
272 (M t. Pairia. vs. Commissioner of Bhagalpur DivisiOn and others). 
Therein, even though it was observed that the point at i<sue was 
concluded hy the Full Bench decision in Bi.'auri/a[ .fain's case {supra) 
its ratio seems to have been misconstrued. Herein also the Bench 
followed Goda Mahto's case (supra). HoweYer, it was further observed 
that this result also flows from the application of the law by the 
Full Bench itself in paragraphs 41 to '13 of the report. It seems 
to have been assumed that the remand in the said case was witli 
regard to an alleged Kur/anama of the year I 938 which could not be 
perfected by adverse possession by Novemb~, 1949, when the Ad 
came into force. However, a close reading of r·aragraphs 4 I to 43 
of the report would indicate that the Kurfa settlement of I 938 was 
with regard to only one Plot no. 125 in a composite transfer. There 
were as many as 3 separate petitioners laying claim to as many as · 
five separate plots. The counter-affida\it in the said writ petition 
had taken the firm stand that there was. in fact, no such Kurfa
nama or other document and the respondents being illiterate ar.ori
~inals had been invei~;Jed into signinl{ and thumb marking l; Jank 
documents on which the deeds and agreement had · been apparently 
forged. It was · in tills context that the Bench remanded the 
matter for a clear determination of the facts and dispOSal in accor
dance with the law laid down in the Full Eench. In my view. no 
rontrary inference arised from the particular facts of the case. How-
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ever, I am willing to go to the extent that if there be any dis
cordance betwixt the unequivOcal declaration of law formulated by 
the Full Bench and its subsequent application, then it is the former 
that must prevail and the declaratory part has obvious supremacy 
over the applicatory one. Again, when faced with the categoric con
clusion of the Full Bench in proposition (iv) in paragraph 36· of the 
report, the same was sought to be whittled down by the SllCCeed-. 
ing (v) . Herein also with respect, I do not 'find how the latter is 
in any way contradictory or modificatory of what has been expressly 
·formulated by the Full Bench itself in proposition (iv). Indeed the 
efl'ect of section 20 of t.he Act, being· prospective, in no way cuts 
down the clear ratio that those who · did not perfect their adverse 
possession under Regulation III of 1872 were barred from doing ~<o 
later after the enforcement of the' Act and could be evicted under the 
Act. With the greatest respect, this case also does not lay down 
the law correctly and I am constrained to overrule the same. 

20. On a conspectus oE the relevant statutory proviSIOns, on 
principle and in the light of the afOresaid precedent, it would appear 
that three distinct situations may arise in the context or perfecting 
title by adverse possession where the original transfer is in contraven
tion of the statute. For the sake of clarity these may be dealt 
with individually in the reverse chronological order. 

(1) A transfer in contravention of sub-section (1) or (2) of section 
20 of the Act. Obviously such a transfer would inevitablv be after 
the enforcement of the Act <>n the 1st of November 1949.- In view 
of the clear provisions oE sub-sections (3), (4) and '<5) of section 20 
itself and the related provisions of sections 42, 64, 65 and 69 of the 
said Act and the adjudication of the Full E'ench in proposition (v) 
in Bhauri/al Ja-i11's case (supra), no question of any acquisition of 
title by adverse possession or perfecting the same in this context can 
at all arise. 

Ui) . A tra.fls[er in C01itravention of section: 27 of Regulation Ill of 
1872 with regard to which the prescriptive period of 12 years has not 
elapsed on the 1st of November, 1949. In such a cnse time for per
fecting title by adverse pOSsession would in ]aw stop running from 
the date of the enforcement o1 the Act on November 1, 1949, and 
if the prescriptive period of 12 years is not completed before that 
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the right or title would remain inchoate and cannot be perfected 
thereafter by virtue of adverse possession. Thi<J would follow from 
proposition (iu) oi the Full Bench in Bhaurllal .Jain's case (supra). Jn 
such a case the Deputy Commissioner under- -section 42 of the Act 
read with the other relevant provisions may at any time on his own 
motion or on an application made to him pass an order ejecting the 
transferee holding the transfer in contravention of the statute. 

(iii) A transfer in contravention of section 27 of Regulation I II 
of 1872 in which the transferee has been in continuous adverse culti
vating possession for 12 years prior to the 1st of November, 1949. 
In view of clause (a) of the proviso tO sub-section (3) or section 27 
of the said Regulation, the transferee herein became immune to 
evictbu if he had · been in continuous culti\·ating-, posses!;ion for 12 
')'ears. He was thus allowed to perfect his title by way of adverFe 
possession. This equally follows from proposition (vl in Bhaurilal 

, Jain's case laying down that the provisions of section 20 were prOs-
pecth·e and not retrospecti\'e in effect and consequently they wou'd 

' not invalidate the title already perfected by adYerse posse~;sion under 
. Regulation III of 1872 despite its repeal and substitution on the 1st 
· of November, 1949 by section 20 of the Act. 

21. To finally conclude: The answer to the question posed at 
the outset is rendered -in the affirmative and it is held that the 
prescriptive period of 12 years for perfecting the title by adverse 
possession (in case of a transfer which was originally in contraven
tion of section 27 of Regulation III of 1872) would stop running · 
on the date of the enforcement of the Act on the 1st or Novem
ber, 1949. 

22. Once that is so, it is plain and indeed rommon ground 
that the whole claim of the Writ petitioners herein is rested on a 
transfer effected on the 23rd of March, 1939. The prescriptive· 
period of 12 years for perfecting the title by adverse possession 
would thus not be completed on the 1st of November, 1949, when 
it wOuld stop running. Consequently the power of the authorities
to eject such an unauthorised transferee under the Act would remain 
untranimelled. The writ petitioners on their own showing are only 
successors-in-interest of the origJnal transferee Bimal Kanti Rat-
choudhary and plainly enough cannot claim a better title than him. 
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'Herein there is a concurrent finding of the Suhdivisional Officer, the 
J)eputy Commissioner and then the Commissioner that the said trans-
fer was in violaton of. the record-of-ri.!?;hts of the · estate and . 
consequei1t1y section 27(1) of Regulation III of 1872. This concur
rent finding was not challenged before us and indeed being based 
on the releva-nt records is thus wholly unassailable. That being so , 
110 amount of subsequent delay in initiating the ejectment proceed
inl'(s or the coniinuity of possession by the writ petitioners or their 
predecessor-in-interest after the lst of November, 1949 can perfect the 
tra11sfer originally in contravention of the statute. The Deputy Com
missioner and the Commissioner were patently right in 
their view, which was in consonance with the one 
enunciated bv the Full Bench in Bhaurilal Jain's case 
(supra), and consequently in rejecting the appea!. In this context it 
is equally well to recall the categorical observation of the Supreme 
.Comt in ii:am J( risto Manda[ v. Dllallkisto Manda[(l) in paragraph 8 : 

"The langua~e of section 27 is clear and unambiguous. lt 
prohibits any transfer of a holding by a raiyat either 
by sale, gift, mortgage ~r le~se Or by any .other contract I 
or a'5reement. The s~ctlon IS comprehens1Ye enough to 
include a transfer of the holding- bv ·wav of an exchan<re. 
The Schedule B pro))erties ·,~ere .. ~dmittedly of raiy~ti 
character and were. therefore, inalienable. S'uh-~ectjon 
(2) of section 27 in ~lear terms enioins upon the courts 
not to recognise any transfer of surh lands by sale, mort
ga~e. lease etc. or b:v or uncler any other agreement or 
contract whatsoever." 

23. Before parting with this judgtnent it perhaps deserves .men
<!ion that apparently sensing the stone-wall of precedent in Bhaurilal 
Jain's case as against 'him, learned counsel for the writ petitioners 
J1ad attempted som~ ancillary submissions to outflank or bypass the 
same. However, · in the extraordinary jurisdiction of this Court, 
..invoked against the hierarchy of three statutory authorities below, 
.name!)', the Subdivisional Officer, the Deputv Commissioner ·and the 
~Commissioner, taking a concurrent view on "the primal issue before 

(1) (1060) ~-L.J.R. 270. 
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·them, no other argument would either he possible or, in my view, 
would be permissible. The judgments of the two appellate courts 

:·below make it plain tha.t the sole issue wbic:h was agitated on 
behalf of the petitioners and adjudicated upon by the authorities 
was the cfaim with regard to the validity of the ori~nal transfer 
or perfecting the same by way of ad,·erse posses'-ion. Jndeed , even 
the Subdivisional Officer had taken the view that the transfer was 
in contravention of the statute but only on the ground of propriety 
that because the Deputy Commissioner had sanctiont:!d the said 
mutation he declined to interfere himself and relegated the respondents 
to seek the relief from the superior authority. ln this rie"· of the 
matter I am wholly disinc:lined to permit or ad,·crt to the antillary 
contentions sought to be urged in the alternative f<>r the first time 

'in · the writ jurisdiction in order to bypa'>s the concurrent judgrnents 
of the appellate comis below. 

N. In the result, the writ petition is hereh~· di~mi~sed. In the 
circumstances, the parties are directed to bear their own co~t~ . 

HR!SKETU SARAN SINHA, J.-I have had the ad,·antage of rearlin~ the 
jud~1ment of my Lord the Chief Justice. I am in complete agrec1nent 
with him with regard to the issue referred to the Full Bench. How
ever, as we have proceeded to dispo'e of the case on merits as ,,·ell, 
I regret, I am unable to persuade myself to hold that there is no 
merit in this application and should be, accordingly, dismissed. 

2. In order to appreciate the reasons for mv coming to a differcn·t 
conr.lusion with regard to the merits of the ca<;e . it would he con
venient to refer to facts a• found in the order of the Additional 

·Deputy Commissioner dated 30th September. 1975.· copv of which is 
Annexure '2' and the order of the Commissioner dated 2nd June, 
1978, copy of which is Annexure '3'. 

3. The relevant facts as found in those orders which rightly, 
11ave not been challenged before us are as follows: 

The subject of dispute. pertains to Jamab'andi no. 65 of mouza 
BilH which was recorded as Mulraiyat-ka-jote in the name of Sitaram 
Singh,, . eight ann as .M ulraiyat of mouza ~illi. On the death of 
Sitaram Sintfh his eldest son Saryu Prasad Singh alias Bhatu 
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Singh waa appointed eight nnnas Mulraiyat of the village whir:h 
was approved by the Deputy Commissioner, Santhal Parganas, on 
20th ·March, l9S9. On 22nd March, 1939, Mulraiyati jote pertaining 
to jamabandi no. ~ ns well as portion of Mulraiyat-ka-jote pertaining 
to Jamabandi no. 65 measuring 38.09 acres was sold to Bima( Kant 
Rai Chaudhary for a consideration of Rs. 10,000. After the sale . 
the name of · Bimal Kant Rai Chaudhary was mutated as eight 
annas Mulraivat of the said mouza in Revenue Miseellaneons ca>e 
110. 21 J 1939-40 by an order dated 27th November, 1939. of the Sub
divisional Officer, Deoghar. This order was approved by 
the Deputy Ccmmissioner on 28th December, 1939. On 26th 
June, 1960, Bimal Kant Rai Otoudhary sold 38.09 acres of land of 
:Mulra·iyat-ka-jote pertaining to Jamabandi no. 65 as well as Jama
bandi no. 3 to Radha Prasad Singh, father of the petitioners by a 
1·egistered deed of sale. Radha Prasad S.ingh, so long as he was alive 
was in peaceful possession over the aforesaid land and was also 
acting as eight annas Mulraiyat. Jagamath Singh, respondent no. 9 
along with seven others filed a petition before the learned S'ubdivi
sional Officer. Deoghar. challengin~ the legality of the sale of a portion · 
of the Mulraiyat-ka-jote of Jamabandi no. 65 to Radha Prasad Singh 
and further prayed for their eviction and restoration of the same to 
them. On such a petition Raiyati Auction ca;;e no. 65 of . 1970-71 
was started by the Subdivisional Officer, who by order dated 19th 
November, 1971, rejected the petition on the ground that the transfer 
having be~n accepted in mutation proceedinJ;tc; by the Deputy Com
missioner, he was not competent to set aside the order. A copy of 
the order dated 19th November, 1971, is·Annexure '1'. Henc·e an 
appeal to the · Additional Deputy Commissioner was prefened. The 
Additional Deputy Commissioner by his order dated 30th September, 
·1975 (Annexure '2') allowed the appeal and directed restoration of 
the. disputed- land. . The Deputy Commissioner held that as part of 
the interest of 1\fulraiyat-ka-jote. · had been transferred, it was in 
-violation of clause 18 of the Record of Rights of the village con
cerned which lays down that if there has been au alienation con
trary to the provisions of the Act, the Deputy Commissioner . can 
set aside the alienation and settle it with a duly qualified raivat of 
the. village or otherwise settle according to the circumstances of the 
case. The rights of a· Mulraiyat who is a. village headman or a set
tlement-holder in the Santhal Parganas, are. it was held, entirely 
transferable, saleable and attachable. The privilege which a Mulrai-
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yat possesses of transferrint his tenure must be exercieed in respect 
of the whole tenure at the same time. In other words, the learned. 
Additional Deputy Commisflioner held that if a Mulraiyat so chooseil 
to transfer his tenure, he must alienate the whole of his rights in. 
the village including the right of managing the "illage and collecting 
rent as well as his right and possession in the land and he can
not split up the tenure so as to part with a portion and to retain 
the remainder. The safe of a portion of the tenure confers no title 
on the purchaser. 

4. The case that there was a family partition was also diaheliev
.ed by the learned Additional Deputy Commissioner as no document 
was produced to substantiate it. Further, according to the Mulrai
yati Record of Rights, such partition is illegal unless the same is sanc
tioned by the Subdivisionel Officer. Nothing was brought on the 
record to show that sanction of the Subdivisiona\ Officer was obtain
.ed in respect of -partition between the co-sharers of the lands of 
Jamabandi no. 65 of mouza Billi. It was, therefore, held that the 
alienation was illegal and in violation of clause 18 of the Record 
of Rights. He further directed the return of the lands to the 
respondents. This was affirmed by the learned Commissioner by 
Annexure '3' in which he clearlv stated that the transfer was in 
violation of section 42 of the Santhal Parganas T ena,ncy (Supplemen
tary Provisions) Act, 1949, read with clause 18 of the Record of 
Rights. 

- 5. From what I have stated above it is obvious that whatever 
·might have heen the label of the origtnal petition filed by respon
dent no. 9 and se\'en others, it was held on facts that the transfer 
had to be set aside because it violated section 42 of the Santhal 
Pa:rgauas (Supplementary Provisions) Act, 1949, read with clause !8 
of the Records of Right. The aforesaid enactment distinguishes a 
raivat which is defined in clause (reiii) of section 4 and clause 
·(xiiil of section 4 which defines a village headman .. 

'ey.~- . . 
, .. - ti. Now it would be convenient to refer to tWo sections of tl\e 
aforeilaid. Act. . Relevant portion of section 20 of the Act bas already. 
beiJlt extracted in tbe judgment of the Hon'bte Chief Justice. See-
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tion 42 may also be conveniently extracted here which at present 
reads as follows:-

''Ejectment of a person in unauthorised possession of agricul
tural land-The Deputy Commissioner may at any time 
either of his own motion or on an application made to ·., 
him pass an Order for ejectment of any persou who has 
encron.ched upon. reclaimed, acquired or come into pos
session of agricultural land in contravention of the pro
visions of this Act or any Jaw or anything having: the 
force of law in the Sanlhal Parganas.'' 

By reference to the two provisions of the Act it is obviou~,that the 
Srope of section 42 is larger than that of section 20(5). While sec
tion 20(5) is applicable when the conditions provided therein nr~ 
fullilled, ~>ertion 42 comes into play whenever there is any encroach
ment, reclamatiOn. acquisition or possession of agricultural land in 
contravention of the pro,·isions of this Act or any law or anything 
having the force of law in the Santhal Parganas. Therefore. while 
section 42 is general, section 20(5) applies in specific cases, when the 
conditions stated therein are fulfilled. From what I ha,·e stated 
above, it is clear that in this case the ejectment has been ordered 
not on the ground of the violation of section 20(5) but because of the 
violation as contained in section 42 of the Act. 

7. Another distinction betweeu section 20(5) and section 42 is 
that while under seetion 20(5) , after ejectment, the competent autho
rity can restore the land to the original raiyat, no such power is 
given in secfion 42. Probably bearing this distinction iu mind it bas 
been held by the learned Additional Deputy Commissioner that. the 
alienation being contrary · to the provisions of Jaw, ejectment 
inust be ordered a_nd it should be settled . with a. duly 
qualified raiyat of the village or otherwise the lands be 
disposed of according to the circumstances of the case and the 
learned Commissioner specifically held tha-t the ejectment had to te 
upheld because of the violation of section 42 of the Act. I am, 
therefore, constrained · to · hold that while the ejectment has got to 
be upheld, the authorities below erred in Jaw in settling the lands 
wi.th. the orie,ijnal holder by the impugned order. That could not 
Jiave been done . . · The lands, after ejectment ha.ve got to be· set
tled with a . duly qualifiCd raiyat of the village or otherwise · 9is-· 
·posed of aCcOrding to the circumstances o~ 'the ·Case .. 
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8. I would, therefore, hold that the writ application must be 
allowed to the extent that t/:le order of the learned Commissioner 
and the Additional Deputy Commissioner directing settlement of 
!he lands with respondent no. 9 and others must be set aside and 
1 order accordingly. There shall, however, be no order as to cOst.<>. 

J. Ar.r AHMAD, J.-I entirely. a.:Sree with my Lord the Chief Justice 
that the pe1iod subsequent to 31st October, 1949 cannot be taken 
into cOnsideration for perfecting the title .by adverse possession 
which had already started to run. I cannot usefully add on that 
point. But I regret my inability to agree that the application has no 
merit and it should be dismissed. In mv \jew, the order to re~tore 
pOssession OYer the land in question tO respondent nos. 4 tO 15 <·a n
not be sustained for the reasons mentioned in the judgment pre
pared by my lea.rned brother B. S. Sinha, J. I agree with him and 
direct that the application be allowed to the extent indi::ated in <he 
judgment of B. S. Sinha, ]-

Order of the Conrt 

. ·It is held unanimously that the prescriptive period of twelve 
' ·;~ars for perfecting the title by ad\·erse possession (the original 

transfer being in contravention of section 27 of Regulation 3 of I 872) 
-;,~.~d stop mnning from the lst of November, 1949 being the date 

1f the enforcement of the Santhal Parganas Tenan::y (Supplementary 
1rovisions) Act, 1949. 

·1't b Mid &y majority that the writ application must be allowed 
;r, the ement that the. orders of the learned .Commissioner and the 
:'4t1;2~ti0Da1 Commissioner directin~ settlement of land with respondent 
·'"'· iO mnst be set aside, and it is ordered accordingly. There shall 
. ~\\i~Ver, be DO order as to Costs. . . 

R. .. . 

(Sd.) S .. S. SandbawaUa, 
(Sd.) S. Ali Ahmad, 

(Sd.) Brisbketu Saran Sinha 
A.p{J/ication allowed. 
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BRIJNANDAN TEWARI 

Second Appellate ]uTi.sdiction-Division Bench ?f Hig~t 
Cow·t, whethe1· can examine the correctness of the earlter decz
sion passed by a Single Judge-Division Bench, whether exer
cising co-ordinate jurisdiction. 

Suit fot specific performance of contract; of sale by pla.in
ti ll: was dismissed b.Y the .trial court but was affirmed on appeal 
by the First Appellate Court. On a Second Appeal to the High 
Court, a single Judge of the High Court remanded the case to ' 
the lower appellate court for fresh decision after reconsidera
tion of evidence. The First Appellate Court after hearing 
allowed the appeal and decreed the suj.t on a second appeal by 
the defendant a single Judge hearing the appeal, referred it to 
a Division Bench. 

Held, the Secon·d Appeal is being heard by the High Court 
in exercise of its second appellate junisdiction and can not, 
~hcrefore! exami_ne. the _co:re~t:ess of its_ earlier decision given· 
m exercise of S1m1lar JUmsdictlOn. Th1s Bench is not exercis
ing its Letters Patent jurisdiction and it must, therefore, be: 
ltcl<l as exercising co-ordinate junisdiction. · 

~'Apper.l from Appelfnte -~cereo ~o. _203 o! 107R. Against the judgmen~ of 
Sbri Mohon Prnsnd, 6th AdditiOnal D1stnct Judge, Arrnh da.ted the 15th February 
197S, reversing tha judgrnen~ of Shri Snhdeo Singh, s;d. Additions.! Subordioa.t~ 
Jud~.s, Arrah, amd Ebo 28tb July 197f. 
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. Stale of Tamil" Nadu v. S. Kumaraswami(I), Kshitish 
Chandra Bose v. Commissionet· of Ranchi(:!.) {md Prabhu Halwai 
v. Fulchand Khandelwal(3)-distinguished. 

Appeal by defendant. 

The facts of the case material to this report are set out in 
the judgment of L. M. Sharma, J. . 

M /S. R . S. ChatterJi, Prabhu Deyal and Mahesh Prasad 
1U1. 2, for the appellant. 

Mfs. S.C . Ghose, G. P. Sanyal and Ashok Kumar Sinhll 
no. 3, for the respondent . . 

LALIT MOHAN SHARMA, J.- The defendant no. 2 in the 
suit filed by the sole respondant has preferred this appeal. The 
plaintiff prayed for a decree for specific performance of a cont
ract of sale between himself and the defendant no. . I , since 
deacl. According to his case, the defendant no. I on 3r<.l 

· October, 1965 agreed to execute a sale deed with respect to the 
suit land · for a sum of Rs. 5,000, out of which a sum of 
Rs. ~,900 was paid and a document of agreement, Ext . 2, 
was executed. The i·emaining amount of Rs. I , I 00 was to be 
paid at the time of exchange of the equivalents after registra· 
tion of the sale deed. The plaintiff and the defendant no. 2 
ar·~· close agnatiic relations of defendant no. l and, according fo 
th<! further case of the plaintiff, with a view to defeat the 
agt eement, the defendant ·no. z ·got a deed of gift executed by 
the defendant no. 1 in his -favour on 3rd January, .) 966. '\\-hen 
th~ plaintiff learnt about .it, he asked both the defendants to . 
execute the Sale deed in his favour and on -their refusal to do 
so, the suit was filed. 

(I) (Hl'i7) A.I.Il.. (S.C.) 202. 
(2) (1981) .U.R. (S.C.) 707. 
(ll} (1969) A .I.R. (~nt.) 16. 

J 2 I. L.R.-9. l" _ 
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. 2 . . The parties led evidence and the trial court clisf!liss~ct 
th~ suit. The plaintiff file~ an appeal before the ~~~tnct 
.J udgc which was transferred to the court of the 6th Add1t10nal 
District Judge, Arrah, and was registered as T.A. 178 of 1979. 
and W<tS dismissed on 6th ScptcmbLr,- 1973. The appcllanr 
came to this Court in S. A. 52 of 1974, wbicn was allowed on 
7th December, 1976 and the case was remitted to the lower 
appellate court for fresh decision after reconsideration of the 
evidence. By the impugned judgment, the learned Additional 
District .Judge allowed the appeal and decreed the suit. The 
defendant no. 2 who is the surviv;ing . defendant now. has pre
ferred the present second appeal, which was refen-ed to by a 
learned single .Judge to be heard by a Division Bench .. 

3. Mr. R . S. Chatterji, the learned counsel for the appel
lant, contended that the decision in S. A. 52 of 1974 was illega~- 
ina~rnuch as the findings of fact recorded by the lower appellate \. 
court which concluded the matter in the defendant's favour 
were binding on the High Court and the learned Judge had no 
jurisdiction to interfere with the same. The learned counsel ( 
strenuously urged that the earlier decis.ion of the High Court 
must, therefore, be see aside or ignored and the decision of the 
lower appellate court dated the 6th September, 197 3 be resto
_rerl. Reliance was placed on the decisions in State of Tam-il 
Nad1;, v. S. Kumaraswami(l), Kshitish Chandra Bose v. Com
missioner of. Ranchi(2)' and Prabhu Halwai v. Fulchand Khan
_dr.lwal(3). 

. 4. It lias been argued th.at since the present second 
appeal i~ being heard by two Judges constituting the Divis.ion· 

• .Bench . the Bench has got full jurisdiction to examine the cor
rectness of the judgment of the leamed single .Judge allowir.g 
S.A. 52 of 1974. I do not find myself in a position to accept: 

(I) (l!l77) .!! .I.R-. (S.C.) 2026. 
(2) (1081) A.I.R. (S.C.) 707. 
(3) (1060) A.I.R. (Paf.) 16. 
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th:- conten~ion. ·;.rhe present second appeal is being heard by: 
th1s Court In exercise of its second appellate jurisdiction and 
cannot, therefore, examine the correctness of its earlier deci~ 
·sion given in exercise of a similar jurisdiction. It has t_o be 
~.:-n:en~b~red that this Bench is not exercising its Letters Paten~ 
JUnscltctwn and must therefore, be held as exercising co-ordi
~a~e jurisdiction. None of the decisions cited by Mr. Chatter
JL 1s of any help. The case of the State of Tamil Naclu was 
by way of a direct appeal to the Supreme Court from the High 
Court judgment: and does not deal with the High Court's power. 
to set aside .its own earlier decision. In Kshitish Chandra 
Bose v. Commissioner of Ranclzi (Supra), again it was the 
Supreme Court which was interfering with the High Court's 
judgment, of course in an appeal from a subsequent decision. 
The case of Prabhu Halwai v. Fulchand Khandelwal (supra), 

, also clearly distinguishable inasmuch as the question of main
; tainability of the claim for eviction of the tenant in that case 

had not been decided by the remand order of the High Court 
and, consequently, it was held that when the case came on the 
second occasion, the High Court could examine the question. 
I; therefore, over-rule the argument of the appellant and hold 
that, the judgment in S. A. 52 of 1974 is not open to scrutiny 
in the present appeal. 

5. Mr. Chatferji next urged that in view of the decision. 
· in Rishrt•anatlz Mahto v. Smt. ]anki Devi(l)', the plaintiff is not 

entitled to a decree for specific performance of the contract of 
sale as he has not pleaded and proved that he was ready and 
willin<T to perform his part of the contract continuously bet
ween Lhe contract and the elate of hearing of the suit. Mr. S. C. 
Ghose pointed out ~hat_ necessary assertions in this :egard were 
included in the plamt m e::<press t~rm . The guest10n as tl') 
,,·hether the plaintiff le~l rehable evtdenc~ on this plea canna!; 
now be examined at th1s stage as the pomt was not pressed by 
the ckpendanL in ei~her of the two courts nor was it taken in the 
111emorandnm of tlus appeal. 

(l) (1978) ;\ .I.R- (Pat.) ~00. 
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6. Mr. Cha.tterji next urged that a reading of the agrc. 

ement, Ext. 2, leads to the conclusion that the parties to it 
were under a mistake in regard to the payment of the considera
tion money which renders the agreement void by . reason of 
section 20 of the Indian Contract Act. The learned counsel 
Tcferred to the endorsement portion signed by .the defendant 
no. 1 on the top of .the agreement and the recievals in the body 
of the deed for the purpose of applying section 20 ·of the Act. 
It is true that there is some discrepancy in the endorsement of 
the document., referred to by the learned counsel, but thp. 
deed react as a whole does not leave any scope of controversy 
that a snm of Rs . 3,900 'vas paid and the · ··~mainittg amount of 
Rs. I, 1 OC was to be paid at the time of i , exchange of the 
equivalents. This aspect has been consi,_..;ed at some length 
by the court below and I fully agree with the findings. The 
qnestion was debated by the defendant in the court below as a 
circumstance for disbelieving the plaintiff's case and it ·was not 
su~r;cstecl, and according to me rightly, that the parties were 
under any mist~ke as to the consicleratib~ money. The a~ternpt. 
on the part of the appellant to place sectwn 20 of the Act m i 
Service is, thel'efore, completely futile. · 

7. Lastly, it was urged Jhaf since an area of about 8 acres 
of land was under the agreement in question to be sold for ~ 
sum of Rs. 5,000 only, the contract most be held to be inequi
table and the Court should in its discretion refuse the relief 
~!aimed in the suit. Reliance was placed on clause (a) of sec
tion 20(2) of the Specific Relief Act, 1963, which is -,in the 
followi:!g terms:-

"20. Discretion as to decreeing specific performance. 

(2) The following are cases in which the Court may 
properly exercise discretion no£ to decree specific 
performanqe-
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(a) Where the terms of the contract or the conduct of 
the parties at the time of enterina into the cont-

. ract or the other circumstances u;der which the 
contract was entered into are such that the cont. 
ract, though not voidable, gives the plaintiff au 
unfair advantage over the defendant;" 

Thi~ point again was not taken in th'e two courts below 
nor in tl?e m~morandum of ~ppeal in this Court and was urged 
for the hrst t1me at the hearmg of this appeal. It is true that 
the Court is not bound to grallt a decree for specific perform
ance merely because it is lawful to do so and the jurisdiction: 
in this regard i~ discert.ionary, but the discretion of the Court 
is not arbitrary, as has been clarified in section 20(1). It is 
no1; simply a question of what an individual thinks is fair and 
reasonable. Ordinarly ·if a contract is valid in form and ha£ 
bee:'l made betwten competent parties and is unobjectionable 
in its IJ3ture ~ and circumstances, relief is granted as a matter 
of com5e. A mere bad hargain or inadequancy of price. all by: 

-itself does not necessar-ily disentitle the plaintiff fr0m obtaining 
speeihc performance. The Explanation I Eo section 20(2) is 
releva nt in this connection. In the pt:esent case, there is nc. 
suggestion that the plaint.i[ gained an unfair advantage or that 
there existed any circumstance which could lead the Court to 
refuse its d;scretion for dismissing the suit. E\·en the plea of 
inadequate consideration was no.t raised and the learned Coun
sel could not point out any material on the re.cords indicating 
that the true value of the land in 1965 was higher. The argu
rr.enl, .therefore, cannot be entertained at this late stage. 

8. J n the result, none of the points raised on behalf o~ 
the appellant has any merit. The appeal is, therefore, dismis 
sed: but in the circumstances without costs. 

S. S. SANDHAWALlA, ·C. ] .-I agree. 

R. D. A f)peal dismissed_, 
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Before I-Jari J.al Agrawal ancl Ram Chandm PrasacL Sinha,]]. 

. 1984 
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KESI-10 PODDAR AND ANOTHER.~ 
v. 

THE STATE OF BIHAR AND OTHERS. 

Bihar j\lloney Lenders Act, 1974· (Act XX~I of. 1975) section 
23, n.:jJ/auation-Constnlction and meanmg of-aclnz.l.tted 
existence of the ,·elations/tip of debtor · and creditor-wlzct.her 
esscnti11l for 1·cfe1··ring the disjrttte to conciliation Board .under 
secttnn 23-legislalion-intention of. 

The explanation to section 23 of the Bihar Money Lenders 
'Act does not indicate, much less means that there must be
admitted existence of the relationship of debtor and creditor 
(money lencier) between the parties so as to refer any dispute 
of difference regarding loan. Putting such a construction would 
amount tc, defeating the very purpose and intention of the legis- . 
]ation. Obviously, the intention of the legislation is to give 
allvant:tge to the ·weaker section of the society and in case the 
construction as propounded is given clfect to, it would act in 
dcrrogation of their interest and they would be subjected to a 
protracted Court tria]. · 

: Held, that, in the instant case the reference of the· dispute 
to ·the Concilation Board on its being notified i·n the official · 
Gazette . is nol b~~ ~ut since sufficient time has elapsed since 
the em·her ConC1hatwn Board was constituted, it is advisable 
that a fresh Board should be constituted: 

, *Civil .Writ Jnris~iction Cnse no. 4682 of 1978. In the matter of an Bl1rli-, 
~n'tion· nnd.!r AJ-ticles 226 and 227 of the Constitu'!ion of India. 
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· Application under Articles 226 and 227 of the Constitution 
of Jndia. 

'The bclR of the case material to t.his report are set out in · 
the juclgmenr of Hari La) Agrawal, J. 

Mcssn Fm·meshwa-r Prasad Si:ulta, A. B. Mathur and 
Vijr;yeshwm· Narain Sinha, for the petitioner. 

Mess!s Bishwanath Agrawal and T. N. Maitin, for the 
respondent no. 5. 

Mr. R.ameshwar Prasad (Government Pleacter no. 6) and 
M1·. B. B. Sirtlw, for other respondents. 

J-IAR! l.AL AGRAWAL, J.-By this writ application the peti· 
tioners challenge the order of the Additional Collector, Purnea, 
clatt~d the 2&th July, 1978, (Annexure '6') passed under the 
provisions of section 23 of the Bihar ;\'foney Lenders Act, 1974, 
(in short. 'the Act') referring the dispute to the Conciliation 
Boarc~ on its being notified in the oHicial gazette. 

. . 

2. Reforc I proceed to state the facts in orief I may 1ndi· 
catc tht• point of challenge of this order. This order has been 
challenged on the ground of denial of relationship of the 
<kbtor and c1editor between the parties itself which according 
to the agreement, must be subsisting before the dispute can be 
referred to the conciliation board. 

3 Cndisputedly Tespondent no. 5 executed a simple 
mort,g'!g·~ bond on 24th September, 1968 in favour of 'the 
plaintifTs-petitioners lo secure a loan of Rs. I 5,000. For 
recoverv of the said loan Title Suit no. 15 of 1976 was filed in 
the Co{ut of the Subordinate Judge, Purnea, claiming a decree 
for· RR. · 24,895 besides pendente lite and future interest. In 
the writt.en statement filed by respondent no. 5 in the suit he 
took the plea that the transaction in question was not a real 
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transac· j .. 1~ as · the document was executed "to ward off all 
dang·~!'S [ro~n the side of any one which may. have covetous eye 
on it'' ag the relationship between the parties was _very close 
and cordial. The mortgage bond was executed Without any 
consideration and thus the transaction itself was termed as 

. 'fake' to remain as a paper transacti_on. 

4. It is in view of this stand of the defendani-responoem; 
.no. 5, i.e .• complete denial of the transaction of loan, that an 
aP'mnent h.-.s been advanced that there could be no reference 
t0"' the Conciliation Board. 

· 5 . .)ec:tion 23 of the Act empowers the State Government 
or its c!el;~g~•tee by notification in the official gazette to refer 
mJ)' d;sfmtr whether any sui~ · or proceeding be or be not 
penclir.g in " court with regard to the whole or part of the 
subject of such dispute to a Conciliation Board to be constitu
ted by the State Goveniment for each district ........ .for the 
purpo>~ of bringing about an amicable settlement of such 
dispute and i1 no such settlement can be brought about, · for .. 
deciding the same in such manner as it appears to the Board 
to be rea~onable. An explanation has been appended to section 
2~ defining· the expression 'dispute' in the following words:-:-

" 'Dispute' for the purpose of this chapter shall mean a 
· dispute· of difference regarding loan or loans the 

amount of which sing!)' or in ao-crre!!<lte exceeds 
00 0 

one hundred rupees (excluding interest) between 
a debtor and his money-lender." 

·. ·6. lt \,·<Js argued with some emphasis that the dispute of 
difference must be between a debtor and his money-lender and 
in . a case where the debtor disputes the transaction itself, as in 
the present case, then he ceases to be a debtor and the alleged 
credttor, a :mo!1ey lende_r, and, therefore, the condition prece
dent fur .rcfe~·nng the dispute ~ecomes non· est and the power 
to ·make <1 reference under sectwn 23 of the Act could not be 
exercised. . . . 
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7. The argument of Mr. Sinh~, although attractive, is far 
fetched and caunot be accepted, lt is common knowledge that 
in almost all the cases the useful plea of a debtor is a denial o~ · 
Lhe t.rans:u.t.ion either on the basis of a hand-note or a regis
tered oond . If the argument is accepted than practically no 
c:t'ie ·wi]i be CO\ creel by section 23 of the Act and the intention 
of the Legislature that the parties should be directed to . a 
Cun~iliatio11 Board instead of litigating in a court of Jaw o·r 
before any other authority will be frustrated . In that case only 
tho:;e cases will be amenable to the jurisdiction of the Bo:trd 
U11der section 23 where the debtor admits the loao and sets up 
a plea of either payment or in correctness of the amount of 
the loan or somet.hing like that. On a question put by the 
Coun l\Ir. Sinha venLured to argue that whenever any such 
deni,l) of the present nature is made by a defendant, than the 
entire suit \1-ottld be tried outside the purview of the Act itself. 
It is a very bold submission and must be rejected. 

S The i~sue relating to the denial by a debtor that he had 
b01 rowed money and does not terminate the jurisdiction of the 
Court for the purpose of trial of the suit and that 'issue has 
to be tried by the Court. This kind of dispute will in my , ·iew 
come withi11 the category of a dispute between . the parties 
Tegarcling t.hc loan itself. Under the vei)' Scheme of the Conci
liation proceeding it has· been provided under section 23 of the 
Act that in case of the failure of the Conciliation Board in 
bringing <1bout an amicable settlement of the dispute between 
the parties. it has to make an enquiry into the same. receive 
such evidence as it considers necessary and decide the amount, 
if any, payable to the money lender. Under the very nature of 
enquiry, 'rhich is enjoined upon the Board, the Board in a 
case could come to the conclusion that no amount was paya_ble. 
For cxampk, under sub·section (2) of section 27 of the Act 
it is provided that in case it is decided that nothing is due 
from the debtor, the Board may award cost.s. if any, to the 
debtor. 
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9. 1n my c01isidered opinion, therefore, the explanation to 
secti<•n 2~ of the Act does not indicate, much less means, that 
there must. be: admitted existence of the relationship of debtor 
and creditor (money lender) between the parties so as to refer 
any dispute of difference regarding loan. Putting such a cons 
'trucLion would amount to defeating the very purpose anc 
intention of the legislation. Obviously, the intention of the 
legislation is to give advantage to the weaker section of ·!~he 
society and in case the construction as propounded by the learned 
Counsel for the petitioner is given effect to, it would act in 
derrogation oi their interest and they would be subjected· to a 
protracted court trial. 

I 0. The ·writ application, therefore, has got no substance 
and it must fail. It is, accordingly, dismissed. In the circum
stance~ of the case, I make no order as to costs . 

. 11. ~·im.e~ h.owever, sullicient time has elapsed since the 
earl_1er Con_ohation Board was constituted, I feel that it is 
advisable t11at a fresh Board should be constituted. Let a fresh 
Board be constituted accordingly as prescribed under the Act. · 

RA~r CHANDRA P.RAS~o SiNHA, J .-I agree. 

M. K. C. 

Application dismissed. 
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FULL BENCH 
. \ 

BcfQI"C S. S. Sandhawalia, C.]., S. Sarwar Ali ancl B. P. )ha, ]]. 

1984 

August, 13 

UPENDRA KUMAR .JOSHI• 
v. 

M /S. NEW VICTORIS MILLS COMPANY LIMITED 
AND ANOTHER. 

Companies Act, 1956 (Central A ct no . I of 1956) section 
155 sub·!''Clion (4) clause (b'r-JHovisions of-whether' has rele
vance to uumber of Judges to constitute the Bench to hear 
aj:pr.al-afJjJeal to lie before a Division Bench-provision, 
1!'helht:r Const'itttlioualy valid-whether rests on reason!!ble 
classification. 

It seems plain that the phrase "consisting of three or more 
Judges'', in clause (b) of sub-section (4) of section 155 of th~ 
Companies Act, 1956, is obviously descriptive of the High .. 
Couri in which the appeal arises. The said phrase follows the 
word:; "High Court" and qual·ifies the same. It has no rele
vance to the number of Judges who are to Constitute the Bench 
but merely draws a line betwixt the larger High Courts having 
there cr more Judges and the smaller ones composed of 
two or 1ess; 

Held, that an appeal under this provision. w~:mld lie before 
a Division Bench and not before a Bench conststmg of thret or 
more Judges. 

----i(h-de,· no. 6. cla~d '}3i:h August, 1984 i~C~mpany Appeal 
no. 1983 out of which Letters Patent Appeal no. 88 of 1981 
arose. 
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It is manifest that whenever the -minimum number of 
Judges for composing a Bench of the High Court is to be 
mandated then, the terminology ell)ployecl is entirely cli!Ierent 
from tbe one used in section 155 sub-section (4) clause (b) of 
the Act. 

It is well settled that an appeal is entirely a creature of 
the Statute and ,i_f the Legislature, in its wisdom, does no_t wish 
to provide an appellate forum at all, the provision would not be 
rendered unconstitutional. Equally it would follow that where 
Jimirations on the appellate forum are placed, by they would be 
squarely within the parameters of constitutionality. 

1-/t:ld, further, .that section 155 sub-section (4) clause 
(b) of the Act C"an be squarely rested on the basis of reasonable 
dassifiC"ation by Legislature with regard to High Court con
sisting of three or more Judge~ and those composed of two or 
leas number of Judges. The line drawn betwixt the two rests 
on sound rationale. 

Uj1t11rl1·n Kumar ]uslli v. M fs. Kesho Ram lndush·ies nncl 
C:(lt/011 Mills Ltd. (l) and N. M. Verma v. UfJe11Clm Namin 
Siugh (2)-afJjJroved Sri Chand ancl Ors. v. State_ of Har)•ana 
-and Ors. (3)-followed. 

Appeal under section 155 (4) of the Companies Act. 1956. 

The facts of the case material to this report are set out m 
the judgment of S. S. Sandhawalia, C. J. 

Mr. UjJend·ra Kumar Joshi, for the appellant. 
. . . 

Mr. Ram Balak Mahto, Additional_ Advocate-General, for · 
.the respondents. 

- --- -------- ---- --- -------- ·----'------
· (1) (-l982) !::iccoud Appeal no. G<lG of 1980 decided on Slh _February, 1062. 

•. (2) •(1077) IU3.C. J. titi2. · 
· (:;) (1079) A.I.R. (Puuj. nnd Harynoa) 19. 
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ORDER 

~ ~ Arc the provisi?ns of clause (b) of sub-section (4) of section 
b.'> of the Compames Act, I 956, prescriptive of the minimum, 
number ~f Judges f?r he~r:ing an appeal or ~erely, descriptive 
of the _B 1~h Court. m wh1C!1 such an appeal anses--:-1s the some
what t1ckhsh questwn whiCh has necessitated this reference to 
the .Jarger Bench. 

2. The issue here is prestinely legal and turns entirely on 
the larger import and the specific language of sec.tion I 55 and~ 
thus, could even be considered dehors the facts givin~ rise 
thereto. Nevertheless a brief reference to them may sttll be 
made. The appellant-Shri U. K. Joshi-had preferred an 
application under section 155 of the Companies Act, 19.?ti 
(hereinafter calltd the 'Act') seekin~ the rectification of the 
register of members of Messers New Vic-toria Mills Company 
Limited by incorporating his name among the share-holders on 
the basis that he held 50 preference shares and 200 ordinary 
shares in the said ·company. The said application came up 
before a learned single Judge of this Court, before ·whom a pre· 
liminal~' objection was raised by the Registry that the said 
applic:arion was not maintainable since .the registered office of 
the company was not within the .territorial jurisdiction of this 
Court. Upholding the preliminary objection, the learned 
single Judge took the view that the application was not enter
tainable by this Court and dismissed the same by his order 
datecl the 18th of February, 1983. . 

3. Against the said dismissal, the present Company Appeal 
under section 155(4) of the Act has been preferred. The appel
lant misecl the controversy that this appeal must be heard by a 
Bench (·onsisting of three or ~ore Judges, and to resolve ~h~ 
same the matter was first directed to be. pla~ed ~efore .a Din
siou Bench. Before it also the appellant mamtamed hts stand 
'that, the appeal could only be heard ~y three or more Judg~;;. 
and the Division Bench, after observmg about some ·obscunty 
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·of draftsmanship in the provision of sub-section (4) of section 
15;i of the Act and the consequent confusion arising ·therefrom, 
has directed the ma.tter ~o be placed before a larger Bench, and 
that is how the matter is before us. 

4 . Now, Lhe threshold question herein is whether the pre
·scnt appeal under section 155(4) (b) must be heard only by a 
Bench consisting of three or more Judges of this High Court 
Inevitably, the clue to this issue is provided only by the langu· 
a?;e oE the provision around ·which the controversy revolves and 
the relevant part of section 155 may, therefore, be read at ~he 
very outset--

''155. Power of Court to rectify 1·egister of membe1·s- . 
-(1) If-

(2) 

{3) . 

(a)· the name of any person-

(i) is without sufficient cause, entered in the 
register of members of. a company, or 

(ii) after having been e'ntered in the registet·, 
is, without sufficien~ cause, omi~ted there-

from; or · 

(b) default is made, or unnecessary delay takes 
place, in entering on the re~ister the fact oE 
any person having become, or ceased to be, a 
member; 

the p13rson aggrieved, or any member of the com
pany, or the company, may apply to the Court? 
for rectification of the register. 

X x · X 

X X X 
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(-1) Fro'? any order pass~d by the Court on the applica.· 
· twn, or on any Issue raised therein and tried 

separ~tely, . an appeal shall lie on the grounds 
mentwned m sectwn I 00 of the Code of Civil 
Procedure, 1908-

(5) 

(a) if the order be passed by a District Court, to 
the High Court; 

(b) if the order be passed by :t single Judge of~ 
High Court consisting of three or more Judges 
to a Bench of that High Courf. '· 

• • • 
• (1 

5. Before one turns specifically .to the precise language of 
sub-section (4)(b), it seems apt to look at the larger import and 
purport of section 155 itself. This confers on the Court 
the power to rectify the reg,ister of members of a com
pany. Jt provides tha~ a person aggrieved by any of the 
grounds mentioned in sub-section (l) thereof, may apply to the 
Court: for rectification of the register. Sub-section (2) then 
gives a wide ranging power to the Court to either reject tho 
application or order a rectification of the register and in doing 
so, ~u b section (3) empowers the Court: to decide, if necessary 
or experlient, the allied question of title of any other person 
with 1egard to the shareholding for the purposes of the recti· 
fi<;ation or otherwise of the register. . 

G. It ,is from 'su.ch an order that sub-section (4) provides 
fo;· a forum of appeal. · Now, it seems manifest that the power 
of the rectification of .the register is n?t in any way. an. excep· 
tional or extraordinary power of great moment or significance. 
Indeed it was ar!!ued before us with plausibility that it is 
somewl;at of a routine and relatively ordinary power ?onferred 

011 ~he Company Court;. ·where such _power _Is exercised by a 
District Court, the appeal therefrom IS provid_cd to the l-hgh 
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Court and the Statute does not in any way specify the numher 
of Judges who will hear such appeal. It may well. be hea!·ci by 
a single Judae and no further appeal therefrom IS envtsaged 
undct; lilt'! A~t. Hmvever, where the original order under sec
tion 155(2) has been passed by a single .Judge of the High 
Court, an appeal therefrom is envisaged within the limitation::; 
of clause (b) of section 155(4). Now, it is trite learning that 
otclinarily appeal from the order of a single Judge lies to a 
Division Bench under the Letters Patent Jurisdiction. No 
r('asou, even remotely, could be pointed out to us as to why in 
_this particular context an exception may be made to the orcli
nary rule that an appeal from the order of a single Judge must 
1 ie before a Bench of at least three Judges or even morl!. 
Ir,det>d, the Companies Act, in the other contexts, provides for 
appeal against an order of the single Judge of the High Court 
and no provision could be brought fo our notice which require::; 
that such appeals should be heard by a minimum number of 
three Judges of the High Court or more. In :the somewhar. 
limited context of the j)Ower of rectification under section 155, 
no larger rationale is evident for construing section 155(4) (b) 
as a mandate for the hearing of the appeal . thereunder by a 
minimum number of three Judges of the High Court. The 
larger aspect of section 155, therefore, clearly militates agaimt 
the .tenuous stand taken on behalf of the appellant. 

7. Again, the nature of the appeal under sub-section (4) 
and the 1 imits in which it is sought to be confined then calls 
for notice. It is plain that this provision does not envisaue a 
re-appraisal of evidence and facts as in a first appeal but s~eks 
to l-imit the appeal to substantial questions of law. Sub-section 
(4) clearly provides that such an appeal lies on the ground men
tioned in section 100 of the Code of Civil Procedure. Thus. 
the appeal here is analogous, if not identical, with that of a 
second appeal provided by the Code aforesa·id. The intent of 
the Legislature to put a limitation on the scope of the appel
late forum is, thus, equally evident even in cases where suth 
an appeal is direc~ed against the order of a District Court m 
the firs.t instance. 



VOL. LXIV] PAT:-IA SERIES. IOI 

' · '8. C?ming. n9w fo .the specific language of clause (b), it 
~c:ems plam that the phrase "cnosisliing of three or more Judges' ' 
1s .obvwusly descriptive of the High Court in which the appeal 
ames. The said phrase follows the words ' High Court' . and 
qualifies the same. It has no relevance to the number of 
Judge~ who are to constitute the Bench but merely draws · a 
line betw·ixt the larger High Courts having rhree or more 
Judges and the smaller ones composed of two or Jess. An 
example which re<tdily comes to one's mind, is the High ~1)urt 
of Sikkim which, when originally constituted, lVas comprise." 
of a solitary Judge being its ChiC'f. Justice. For a· considerable 
time it continued as such a.nd later it lVas composed of only 
two Judges till the year 1984 whe11, recently, it has been enlarged 
to three Judges. It would. be wasteful to advert to the other ear
lier smaller High Courfs which were composed of Jes~ than 
three J uclges. Equally it has to be recalled that jurisdictions 
\\'hich were earlier covered by the Court of Judicial Commi~
sioners were deemed to be a J·hgh Court in the eye of law for 
mnny purposes. Consequently th~rr was no dearth of jurislt~c
tiOii:3 either by ' legal fiction. One or two Judicial CommV.· 
sioners exercised jm,isdiction in an area or of smaller Hig~ 
Courts romposed of less than three Judges. Section 155(4) (b) 
was thus clearly intended to disti llguish and describe a High 
Cc.urt consisting of three or more Judges a~ against the smaller 
ones. 

.. 9. Now, once it •lS held tliat the phrase "consisting of three 
or rriore .Judges" is descriptive oT size of the High Court, the 
re:;t of the provision falls nealty into a cotTect perspective. 
The closing part of clause (b) provides tha£ appeal would lie 
to a Bench of that H1g~ Com·L Now, in plain and ordinary 
parlance-, a Bench of H1gh Court, when we talk with regard to 
au app!'!ai from. 3: judgment or .order of a single Judge, mean." 
neeessarily a Divtston Bench. A Bench of the Court does nt•( 
mean a Full Bench or the Full Court or a Bench of three or 
more Judges. E~en a~ ~he cost of repetition, it may ~; noticed 
that the phrase conSJStmg of three or more Judges · follo\\'S 
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the words "High Courf' and does not in any way qual·ify or 
specify the Bench which is to hear the appeal. 1 have, there
-~_ore, little hesitation in holding tha~ an appeal under this 
provision would l·ie before a Division Bench ~nd not before a 

· B~nch consisting of thr~e or more Judges. 

10. In the aforesaid context, it seems somewhat obvious 
that the Legislature here was squarely faced with the prob

_lem of. providing a forum o£ _ appeal -where the number ?{ 
Judges of the High Cour.t may be less than three. Now rt 
needs no great erudition ~o see that by the very nature of things 
·no appeal agains_t the order of a single Judge of the Court 
would bt possible within the same High Court where it is 
composed of less than ~hree Judges. _Plainly enough if it is a 
Court of a single Judge Judicial Commissioner or a High 

1 
Court of two or less Judges, there would not remain even the ) 
minimum number of two other Judges in the same High Court 1 

to hear the appeal agains~ the order rendered by a single 
Judge. It is in this light and in pla.in recognition of realities 
that the legislature spelt out that a further appeal against an 
order of a single Judge would arise only where the High Court 
is compo8ecl of not less than three· Judges. As was no~icecl 
earlier, where the order 'is passed by a District ·Court, an 
<:ppeal lies to the High Court, which may ·well be heard by a 
single .Judge and no further appeal therefrom is providect by 
the Act. .In the smaller High Court';" consisting of two or 
~sser number. of Judges th.e order pas~ed by a single Judge in 
the original jurisdiction '\Vas . :J.pparen_tly given finality · within 
that Court. 

11. Viewed from another angle, . i.t is eqqally significant to 
notice that the Legislature is more than well '!-ware of the ter
minology to be employed when the minimum number of Judges 
for constituting a Bench of the High Court is to be ma~dated . 
Referenre in this connection may be made to _ ~me of ~he oldest 
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S_ta_tute_s, _namely, secti?n I 7 of the Indian Di vor~e· Act; · 1969 
"' Juch IS m the followmg terms:- · 

''17. Every. de~ree for a dissolution of marriage made' b~. 
a D1stnc.t Judge shall be subject to confirmation 
by the High Cour~. · · · · 

Cases for confirmation of :a decree for dissolution: · -~ 
matTiage shall be hear~ (where the number· of 
the Judges of the Hzgh Court · is three' ·or 
upwards) by a Court composed of three such 
judges, . a~d in case of d~IIereoce the opinion · of 
the maJonty shall prevail, or (where the number 
of the .Judges of the High Court is two) by-a 
Court composed of such two Judges, and in case 
of difJ=eren~e the opinion of the Senior Judg~ 
shall prevail. · 

• • .. 
From the above, it is plain that where the Legislature envi

sages the minimum number of Judges for constituting a Bench,_ 
it knows and employs categoric language for doing so. A 
simila1 provision exis~s i.n th~ following form in the Code of 
Criminal Procedure:- . 

. "369. Confir~atioo . or new sentences to be .signed by ~wo 
Judges.-In every case so submitfedt ~he con
firmation of the sentence, or any new sentence or:
order passed by the High Court, shall, when such 
Court ·consists of two or more Judges, be made, 
passed and signed by at least two of them''. 

H is unne~essary -to refer to numerous o~h~r . ·~Statutes and 
·it seems to be manifest that whenever t~e mtmmu_m number of 
Judges fo~ composing a Bench of the },ltgh ~ourt 1~ tO be man
dated then the terminology employed IS. entirely different. from 
the one used in section 155(4) (b). 
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12. '\Vhat appears to me as an argument of desperation 
was then .raised by the appellant more vociferously but less 
logically in, contending that section 155(4) (b) would be arbi
trarv and it is 11nconstitutional because o£ the fact that in a 
High Court composed of less than three Judges no appeal 

·.-·would be compe!tent from an order of a single Judge whereas in 
tlie larger 1-l igh Court an appeal against such order would b~ 
so. This submission stems from ~he patently fallacious misap· 
ptehension that the right of appeal is either a fundamental or 
an inherent right. I~ is by now well settled that an appeal is 
entirely a creature of · the Statute and if the Legislature, in 
its wisdom, does not wish to provide an appellate forum at all 
tbt provision would no·t be rendered unconstitutional. Equally 
it would follow that where limitations on the appellate forum 
&re placed, they would be squarely w,ithin the parameters of ' 
constitutionality. If authority was needed for what appear~ 
!a be a ~omewhat plai!l proposition, it exi.sts in _the . exhausti·(~~--
1udgmrnt of the Punpb and Haryana Htgh Court 1n the cai 
of Sr-i Chand and others, Petitioners v. State of Har-yana a·1 .. l 
otlum, Rcspondents(l), in the following words:- :i 

"Despik . the vehemence witli which the propositiori-
. aforesaid was advanced and pressed ,1t appears to 

me that the same stems from a basic fallacy with 
regard to the very natur~ and the content of the 
right of appeal if at all it inay be so termed . 

. It is manifest .that the right of appeal is not 
a guaranteed or a constitu~ional r,ight. There 
is nothi!lg whatsoever in the constitution which 

· tnay even remotely ·vest any such inalienable 
right in the citizens. Indeed learned counsel 

· for the petitioners were compelled to conced: 
that the right of appeal was not a fundamental 
right nor a constitutional one. That being so, 
il is equally evident that there -is no inherent 

--------··---
ti) '(Igsg) A.I.R. (Punj." ond Hnrynnn) 19. 
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claim or right to appeal from an original forum. 
It is, therefore, that tt hns been repeatedly asf;<: r
ted that the right of appeal is a mere creature of 
the statute. Jf that be so, it ·is plain that the 
creator who confers such rights, namdy, tha 
legislature can equally take the same away. lt 
inevitably follows that if the whole right can 
be thus taken away it can equally be impaired, 
regulated or burdened w.ith conditions onerous 
or otheswist". 

13. Even otherwise, stction 155(4) (b) can be squarely 
rested on the basis of reasonable classification by the Legislature 
with regard to High Courts consisting of three or more Judges 
and those composed of two or less number of .Judges. The 
line drawn betwixt the two rests on sound rationale. As has 

. bec,a demonstrated earlier, in the smaller High Courts consist.. 
~ .ing of . two or . less number of .Judges an intra-Court appeal 
i from the order . of.~a· single · .Judge is a virtual impossibility. 
I Consequently, within this ,inherent limitation the Legislature 

Provided for a forum of appeal a!!ainst the order of a single 
Judge in the larger High Courts and gave finality to t~e order 
of the ~iugle Judge ·in the smaller ones. Consequently, section 
155(4) ~b), far from being arbitrary or unconstitutional, is a 
reeognition of patent reality and rests on a reasonable classi· 
fieation. In the coantext of our Constitution it has to be 
remembered that there is always a wide ranging residuary. 
p0wer of the final Court under Article 136 to correct any 
blatant injustice if it occurs from order of the single Judge 
a.ga•inst which no intra-Court appeal may be possible. 

1 4·. It seems unnecessnry to elaborate further because the 
issue bdore us has been earlier the subject-matter of conside
ration in an unreported decision by a Bench of three Judges,. 
though at the order stage, in Upendra Kumar Joshi v •. 
M fs. Ke.~o Ram lndt~strie~ and Cotton Mills Ltd. (Second 
Appeal oo. 646 of 1980-vtde order no. 19, dated the 8th o~ 

1~ r .L.R.-11 
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February, 1982, converted into and numbered as !\'lise. Appeal 
no. 2\)g of 1982. I am somewhat surprised that this judgment 
was not brought to notice when the matter was before the 
Division Bench ear!.i.er. Mr. Joshi, who was party to the ear] ier 
judg,ment, sought to explain this by contending that the said 
:judgment 'vas not good law in view of the earlier judgment of 
·a lai·~cr Bench ·inN . . M. Verma v. Upendm Narain S'ingh (1977 
Bl3Cj ii62). On a close perusal of the same, I find that the 
general principles of construction spelt out in the aforesaid 
case can, in no way, detract from the view expressed in 
Uf•ertdla Kumar Joshi v. M fs. Keso Ram Industries and Cotton 
·M·ills Ltd. (supra) and the submission on this score is not at 
as well conceived. ·we would wish to record our unhesitating 
concurrence with the view in Second Appeal no . . 646 of 1982 
(8upra). . 

15. To.finaJly conrlude, i~ is held that section 155(4·) (b) 
.of tlw Act, m no way, prescr·tbes a Bench of three or more 
Judges for hearing an appeal thereunder. but merely describes 

· the High Court in which an appeal may arise. Consequently, 
the present appeal can lie before a Division Bench and not a 
Full Bench of three or more .Judges. 

IG. In the light of the aboye.' .it is directed t!1at th~s appeal 
would now go back before a l;)rvrs1on Bench for 1ts dec1sion on 
merits. · 

.R. D. 

(Sd.) S. S. Sandhawalia. 

(Sd.) S. Sarwar Ali. . 

(Sd .) B. J?. Jha . 
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CIVIL WTUT JURISDICTION 

Before S. Sarwar Ali and B. P. ]l1a, ]]. 

1981. 

A 11gust, 30. 

107. 

RURAL ENTITLEMENTS AND LEGAL SUPPORT CENTRE, 
. BIHAR, ANI) Ai\'R.• 

v. 
THE STATE OF BIHAR .\ND OTHERS 

Industrial Disputes Act, 1947 (Act XIV of 1947), sectiun 25 F, 
scnpt: and applicability of-Payment of wages and compensation after 
the retrencllnient order was given effect to-pror.•isinns of section 25F, 
will~thcr complied with-retrenchment order, whether illegal and 
liable to be quashed. 

Where the workmen Were directed to collect their wages and 
compensation ~fter their retrenchment; 

. H eld, that sucl.1 payment of wages was contrarr to the proVisions 
/of section 25F of the In.dustrial Disputes Act, . 19•17. If the workmen 
1 were asked to go forthwith, they had to be paid wages and compensa
! tion act the time of retrenchment and they cou]d not be directed to 
, collect wages and compensation afterWards. Hence; the pro,·isions of 

section 25F were not complied With and as such the retrenchment 
orders were illegal and JiabJe to be quashed. 

Messrs. Chandra Shekhar, ]. P. K.aran and Rajecv Sharma, for 
the petitioners. 

Mf.ssrs. K. P. Verma, tld<•orate .General. and R. P. Sinha. 'Rajesh', 
Jrmior Counsel to the Advorate General, _rnr the State. 

--
. . *Civil 'Writ Jnri; diction Cn~c no. Ull(J of. j!l~ . In tl~c matter o£ no nppJi. 

. d r • ·ticlc< ·?2G ond 22i o( the Cooshtuttoo o[ Iodtn. 
cnhr.n un c ·"'· - ~ 
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n. p . .J nA, J.-In a writ pctit_ion. i-hese p_eti~ioners as representa
tives ol" the workmen of Durgawatt ] n!asay PanyoJna, Karmob:tt, have 
prayed for quashing a retrenchment order as contained in Annexure-!. 

2. The point for decision in the present case is: Whetl1er the Work. 
mrn had been paid wages at the time when they were retrenched ? 

3. The point raised is covered by a decision of the S'upreme Court 
in M f s National Iron nud Steel Co. Ltd. and othe1·s v. The State of 
}Vest Brnga/ aml a!lotl!er(1) . It is contended on bebuH of the State 
that the workmen have been retrenched by an order a-s contained in 
Annexure·G (attached to the counter-affida''it on behalf of the State). 
Learned -Counsel for the petitioners contends that the Workmen have 
been retrenched vide Annexure-!. 

4. Both Annexures-G and 1 are dated 30th January, 1984. In 
Annexure-G, it is stated "that their services have been retrenched on 
the ground that their appointment bas been fonnd to be. jn·egular. It 
was for this reason, the workmen were directed to collect their wages 
Rnd compensation as reqUired under section 25-F of the Industrial" 
Disputrs Act , 1947 (hereinafter referred to as 'the Act') between lsi 
and 7th February, 1984. The retrenchment order wilJ be aj,•en effect · 
Jrom 'the afternoon of 31st January, 1984. n was, ther~fore, clear -' 
that the workmen were directed to collect their waaes and con:ipensa-
ti<>n n fer they were retrenched from serVice. "' 

. 5. By Annexure-!. the ser"ices of the workmen were termin:1ted · 
from the afternoon of 22nd Febmary. 198-1- and t!Jey were directed to 
collect their wages and compensation betWeen 23rd and 25th February, 
198'1. 

6. On a. perusal of Annexures·l and G jf is clear that the work
IDc:1 wcr~ directed to coJI~ct their wa~cs. ay{d compensation after th~ir 
~ctrench~l~nt. In my. opmton. such payment of wages is contrary to 
the provisions of sectiOn 2.?F of the Act. 

7. It was contended on behalf o'C the respondents on the bnsis ~f 
pnragraph. no. 2 of Annf'Xure-G that the payment of wages and . 
compensation was to be made at the time of retrenchment. In ·other 

------
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words, the respondents contended that the provisions of section 25F 
hn_d b.~en compli~d with. It is clear from the supplementary coUnter
~lhchn It on behaJ[ of the State that payme::nts could not be made on 
"1st Janua-ry. 1984 because of the absence of the w,,rkmen and as 
~uch, individual nOtices Were sent by registered post. It is mentio~ed 
m paragraph no .• 2 of the supplementary counter-affidavit as follows:J 

"Since the payment under section 25F was set apart because 
of the absence of the concerned W()rkmen, they were 
informed to collect it from lst February, 1984 to 7th 
February, 1984." 

On the basis of the averment made in the supplementary counter
affidavit on behalf of the State. it is manifest that wages and 
compensation were not paid on 31st January. 1984, that is, the date 
when the retrenchment order took effect. Hence, I hold that the 

!:provisions of section 25F of the Act were not complied With. 

fl . 8. Tt is also clear from Annexure-! that the workmen were 
IJ:l_in•cted to collect th~ir wages and compensation betWeen 23rd and 25th 
· !f.ebrnary, 1984. It JS. therefore, apparent tlmt the Workmen Were 
~ireetec( to collect their wages and compensation · after the retrench-
1nent order was given effect to. According to section 25F of the Act, 
th'! wages and compensation were required to be Paid to tl1e workmen 
nt the time of the retrenchment order or before that. It is clear from 
Annexure-! that the payment of wages and compensation as requirE-d 
uncier section 25F of the Act was made after the retrenchment order 
(n.s contained in AnnexUre-!) was given effect to. 

9. In this circumstance, I hold that Annexures-1 and G are 
il!Po-nl as they are contrary to ~ection 25F of the Act. In other words, 
An~exures-l and G do not comply With the provisions of section 25F 

.<•f the Act. 

lO. Section 2PIF of the Act provides that a workman should not be 
rctrf'nched until he ha!' b:en given one month's notic.e in writi_ng 
• dicntina the reasons for his retrenchment and the penod or notice 
l~~ll:l ~xpi~ed. or the workn~an has_ been paid in ~ieu of such notice 
wng;e3 (or the period of notice. SectiOn 25~ (b) provides for pavment of 
compensation at the time of retrenchment. In other Words, the wages. 
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:and compensation are required to be paid nt the time of retrench
ment. In the present case, the workmen were directed vide Annexure-1 
ancl Annexnre-G to collect their wages and compensation after the 
retrenchment order. If the workmen were asked to go forthwith , they 
had to be paid wages and compensation at the time of retrenchment 
and they could not be directed to collect wages ahd compensatiOn 
aft.:,rwards. Hence, I lJold that the proVisions of sect-ion 25F ha.ve not 
betln complied with. 

11 . In the circUmstances. the petition is allOWed and I quash 
.t\nnexures-1 and G and I issue a writ of certiorari accordingly. The 
parties shall bear their owri costs. 

S. SARWAR Au, J.-1 agree. Learned counsel for tl1e State relied ori 
a hench decision of this Court-C.W. T.O. No. '1202 of 1983 (Ganesh 
1'\arayau Singh Vs. State of Bihar&:: others') where it was held , on,
intcrpretation of the Full Bench of this Court (I 983 P .L.J.R. 667) :~ 
that section 25F of the Industrial Disputes Act b as no applicatiOn. 
,,·here. the appointments in question are illegally made, or l~y. an' 
:'H~honty who ha-s no poWer to make the appointment. In my opJOJOn. 
tt IS not nP~essary to consider the applicability. of this decision on tl1d1 
facts and cu~cumstanr.es of this case because the definite case of tb+ 
respond~nts Ill the count~r-affidavit is that it was decided to terminal? 
the scrv1ces after comp)ym!! with the provisions of section 25F of thm 
Industrial Disputes Act, 1947. ,, 1 

S. P • .,!. App/ir.ation allowed. 
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DHARMNATH PANDEY AND OTHERS.• 

11. 

DHUNMUN MA:'I!JHl :\ND OTHERS. 

Rihar Consolidation of Holdinl!s and Preve11tio11 of Fra.r!m enialion 
Ac!, 1956 (Bihar Act XXJJ of 1956), srdion 4 (r:)-app/ir·abi/ity of
.S lltl nr nppca/ where tile documc11t rha/lena,d is vo;dab/e-whrrher 
abaies. 

1f any of the parties to a suit challen~es that the document is a 
voidable one. then the suit Will not abate under section 4 (c) of the 
Bihnr Con~olidation of Holdings and Prevention of Fra!!Tllentation 
Al'L J 9.1)6, for the simple reason that the parties Will be ~eqnired to 
lead evidence in re~pect of thP fact that the document is a vnjdah(e 
one and the Consolidation authoritv Will h:tYe no jUrisdiction to decide 
the fact as to whether a dorumrnt is a voidable one or not. 

T-l r.hL therefore, that in the nresent rase the suif or the appPal 
will not abate as the defendant~> had challen~Pd the sale deed on the 
ground of frn ud. 

M r.urs. Tllilkur Prasad and Ram Shankar P·rnsad, for the 
petitioners. 

Mr. ,Subodh Kumar Si111ia, for the opnosite party. 

- ----- - -------- -- --- ·---- - - - - -

*C'ivil Hc·.·i~ion no. ]!1:17 of I!l.Cll. A_gain•f as oril~r of )fr. s.~cd F.khni .. 4.li 

R .. 1 linn " ' th Additional Disfrlc( Judge of w~sl Chomporon oi BP1bai1, Imam .n, n '- • '' . 
dnkd 29t.h 5-!J·Iembor, 1981. 
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£\. P. Jn,,, .J.-Thi~ civil rcvi:;ion petition nrises ottt of an order 
dated 29th September, 198 I . 

2. ?;y tlie impugnrd order, the )ower appellate ~ou~·t held that. the 
appc:~l abatt.>d under section 4(c) of the Bihar Consol.JdatiOn of Hold1ngs 
and Prc\"rntion of Fragmentation Act, 1956 (herewafter referred to 
us 'the i\ct'). 

3. The plaintiffs-petitioners have pra:ved for a declaration of title 
and recovery of poss~ssion in respect of the suit lands p:1r_chased by 
mc·a.n" of a sale deed which w:~s executed by Lakhan ManJht, ancestor 
of the drfendants, dated 30th January, 1923. The defence of the 
"defl'ndants first party was that the impugned sale deed was a fraudu
lent one and without any consideration. 

4. On these facts, the trial court held that there was no element 
of [rn ucl and. as such . decreed the suit. The defendants preferred 
an r.ppeal before the District Judge. The Additional District Judge, 
Hettinb. while hearing- the apnea) was of opinion that the appeal 
abatef! under section 4 (c) of the Act. 

5. Learned Counsr:' l for the petitioners relir.d on a decision of ~ · 
lramed Single Jud~e in which the learned Ringle T~dge has held that 
in a C!!Se where the effect of a document can be taken awav only by 
"the civil comt. then the suit will not abate. It has further been held 
"that if the document is voi-dable and the parties are required to )ead 
c·videnC!' to that effect. then also the suit will proceed before · the ci"il 
c.ou•·t. In a cnse of this type, the consolidation authoritv has no jUrisdic
t•?n to decide that a. document is voidable [see the· case of Dhanbir 
Sm~!, v. Chandra Sheklwr Tiwary and others (Civil Revision No. 1149 
of 1981) disposed of on llth April, 1983]. 

• fi Tt is well-settled that if tl1e plaintiff <"haJienges a document as 
voidable. then. such ~ su!t will not abate [see the case of Gorakh Nath 
!/':'"~ v . Hart Na.ram Sm(lh a.nd ot1ters (AJ.R. 1973 Supreme Court 
• .A.JI) nnd the Full Bench decision in Sheorata11 Chauia.r aud others V; 

l~am. 1\-furat Shlf!lt alias Kislrore Raman Si11qh ancl others (First Appeal 
No. 81 of 1~72~ disnosed of on 18th August. 1984] In the present 
C.'lSt'. the plaulttffs have not chal!P.nged the va)jditv of the saJ!' deed 
on the ground that it is a voidable document: The defendants had 
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challenged the validity of the document on the ground that it is a 
fraudulent one. lf any of the parties challenges that the document is a 
voidable on~. then the suit Will not abate under sectirm 4({') of the Act 
fer the simple reason that the parties will be required to )c,ad evid1mce 
in rc·<;pect of the fact that the document is a voidable one. In other 
words, where a document is challenged as a voidable one by any of the 
r·artie;;. the suit will not abate under 5ectiOn ·1(~:) of the Aet for the 
sim:1lc reason that the consolidation authority hail no jurisdiction to 
decide tl•e fact as to whether a document is a \'oidahle one or not. 

7 . In this circumstance. I hold tllat the suit or the appeal will 
not abatP. ns the defendants- had challenged the c;a(e deed on the g-round 
of fraud. In this view of the mat.ter, I allow the re\'ision petition and 
set a~ ide the order dnted 29th September, I 98 I and direct the )ower 
appellat-e cour't to decide the appeal in accordance '"ith )aw. The 
parties shall bear their own costs. 

S. S. SANDAWALTA, C. J.-I agree. 

'5. p, J. ApPlication allowed. 
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Before S. S. Sauclhau:a/ia, C. ].. and B. P. Jlw, J. 

1 \)8,1, 

Dece111 be-r, 11. 

BIHAR STATE SHIA WAJ{F BOARD•. 
1) . 

SHEONANDAN PRASAD AND ANOTHER. 

Wah( :let, Hl!i4 (tlt'/ XXIX of HJ54), sec:tiOIIS 3GA, 3GB (1) and 
(2) and i3ilmr JVakf Rules, 1973, Rule 3-scupe a.nd applicability of
tra~tsfer macle ll'itil jJnmious sanctiOII of the Board-requisition by the 
13uard to t/te Col/ettor ancl the order of Co/lector thereon, whether 
i/lryai-Ru/e 3, ·tchl'ther apiJlies to. a. sa/e. 

Held, on the facts and circumstances of the case, that the Bihar 
State Shin \Vnkf Board ought not to ltnv·e sent' the requisition under 
section 3fil3 (1) of tl1e Wakf Act, 105·.1, to the Collector for the fimple 
rea~cm that the transfer had been made with the prior sanction of the 
Board. Hence, the rt>C']nisition sent under section 3GB (1) of the Act 
was illegal and the order of the Collector under section 3GB (2) of 
the Act, was e'lually illegal; 

Held, rill'ther, that Rule 3 of the Bihar Wakf Rul·es, 1973, is 
limited to three clns~es o[ transfers, namely mortagc or exchange or 
lease for more than three years. Rule 3 does not apply to a sate. 
Hence, it cannot be said that the sale was contrary to rule 3 oE the 
Bihar 'Vakf Rnles, 1973. · 

,. 
Jv/ essrs.. S. S. Asgha-r H ussai.n and A bdus Sa.fctm, for the peti

tioner. 

Naill', for the opposite party. 

*Civil llr·' i~ion nos. 11327,, Hl40 ond 1641 o{ 1977. Arroin~~ nn ardor of 
J,fr. n.s. ~nhi, Third Additional Di~trict Judge , Pntnn, dated the '7th Moy, Hl77. 

C. R. 1fi40/77 :Smt .. Parha!i Dcvi and om.-Opp. porty. 
C. n.. I!Hlt77 :Rnmbricbb Prosod ond onr.-Opp. parLy. 
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B. P. JBA, J.-r ~.hail dispose of th·r:se thr£-e dvil re\'JSJon p£-ti- . 
tions by a common judgment as a common point of Jaw arises for 
consideration in these petitions. 

~- These matt~rs relat·e · to a property of the Bihar State Shia 
\Vakf Board (here1~after r£-ferred to as 'the Board'). Jn the present 
case, the Board (petitioner) sen t a requisition to the Collector for a 
dirc_ction to obtain and delh·er possession of the property to it under 
sectton. 36B (1) of the Wakf Act, 1054 (Act 2f! of 1!);),1) (hcreinaft(;r 
referred to as 'tile Act'i. The Collector under section 368 (2) of the 
Act directed the opposite party to deliver tl1e property in question to 
the Board within a period of thirty days. 

3. Opposite party no. I , being a{!griew"d hy the orcler of the 
Colleetor preferred an appeal before the Di~trict .Judge. The Third 
Additional District Judge, Patna, set aside the order of the Coller:tor 
on the ground that the land was trnn~ferrcd to opposite party no. 1 
after obtaining prior sanction of the Board. 

Section 36A of the Act forbids transfer of any inllllO\'ai,Je prop,·rt.v 
of a. wakf b,. wav of sale, gift, etc. without the pt·ior permission of 
the Board. ·It is· rel evant to quote section 3fiA of the ;\ ct which runs 
as follows: 

''Notwithstanding anything contained in the \\'akf deed, r.o 
tran~fer of auy immovable property of a wakf by wav 
of-

(i) sale, gift, mortgage or exchange; or 

(ii) lease for a period exceeding tln~e years ~n the ca~e of 
agricultural land, or for a per10d exceedmg ~ne :·ear 
in the case of non-agrirultnral land or bui!dmg, shall 

be valid without the previous sanction of the Board.'' 

5. On a perusal of this section, it is. clear that ~o transfer of any 
immovable property of a wakf by way _of sale or gtft o_r mortgage or 

1 I a 'for n nPl't'od eXc""'dJnu three years tn the case of exc Jange or e se ... r-- • ... ~ ."' • . 
agricultural land or for a period exceedtng o~e y~ar m the cas~ of 

· It 1 1 nd or buildin" shall be vnhd Wtthout the prenous non-agncu urn a o 

sanction of the Board. 
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(i, In the present case, it is an admitted position tba~ the property 
belongs to the Board. Section 36B (1) provides tbat tf any transfer 
'has been made without the previous sanction of the Board, the Board 
will send a requisition to the Collector for taking necessary action 
mlller section 3GB (2) of the Act. On receipt of a requisition under 
section 36B (1) of the Act, the Collector shall direct the person in 
po~scssion of the property to deliver the propetty to the Board within 
a period of thirty days [rom the date of the service of the order. In 
the present case, the Collector issued such a direction as envisaged 
undt•r !=ectiou 3GB (2) of the Act. Opposite party no. 1, being 
aggrieved by the order of the ' Collector, preferred an appeal to the 
·district court under sub-section (4) of section 3GB of the Act. 'l'he 
district court set aside the order of the Collector. Hence, the Board 
has moved these civil revision petitions against the appellate court's 
order. 

7. On a perusal of the appellate court'.s orde!', it is clear that 
opposite part~· no. 2 (Mutawalli) sought '!Jermission of the Bo<1rd tr. c;cll 
the immovable property in question. The Board considered the letter 
of the Mutawalli and granted permission to sell the immovable pro
part~· by t·esolution no. 27 (v), dated 2'1tb February, 1974. The 
Board . also comm.nnicated the resolution to the Muta~alli (opposite 
party no. 2). 1t IS .also clear from the findin~ of the appellate court 
that a notice of the mtended sale was published in the Gazette by the 
Mutawalli . It is also clear from the finding of the appellate court 
that a lett'Cr dated 20th January, 107:5 was sent bv the Mutawalli to 
the Board statit~g th~rein that all the directions given by the Board 
had been complied Wttb by the Mutawalli. In view of these findings, 
the appellate court set aside the order of the Collector issued under 
section 3GI3 (2) of the Act. 

G. In 111." opinion, the Board ought not to have sent the. l'e'luisition 
under section 3GB (1) of the Act to the Collector for the simple 

reason that the transfer had been made with the prior sanction o[ the 
Board. Hence, the requisition sent under section 3GB (1) of the Act 

·was illegal and the order of the Collector under section 3GB (2) of the 

.Act was equally illegal. 
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0. Leam<~d counsl'] for the p<:titioner a lso er,ntclld> that the sale 
wn:; cms:rar.v 10 rule 3 of the 13ihar \Vakf Huh-~, lfli;J (hetf'inaftcr 
ref(ncd W a~ 'the Hu!es'). Jt is relc.-ant ~~ 1!1!S sta~:! to cJUOte mle 
3 (1) \\bid1 nms as foHows: 

"The Board shall not accord sanction to any mortgn~e or 
exchange of Wakf property or to any lease ther<::of for 
more than three years unless such mortgage , exchange 
or lease is for an evident advantage of the \Vakf con
cerned or is extremely una>oidable." 

10. Under rule 3 (1) of the Rules, the Board shall not grant 
sanction to any mortgage or exchange or to any lease of the \Vakf 
property for more than three years unless such mortgage, exchange or 
]ease is for the benefit of the Wakf concerned or is extremelv unvojdab)e. 
Rule 3 is limited to three classes of transfers, namely, ~ortgage or 
exchange or )ease for more than three years. Rule 3 does not apply 
to a sale. Hence, I reject the contention of the )earned Counsel for 
the petitioner. · 

11. ·In my opm10n, the appellate court has not committed any 
jurisdictional error and, as such, I am unable to interfere with the 
order in question for the reasons mentioned above. . · 

12. In these circumstances, ·r uphold the order passed by the 
appellate eourt. These three petitions are dismissed, but without any 
cost. 

S. S. Sandbawalia, C. J.-I agree. 

S. P. J. Applications dismissed. 
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lkfort: S. S. Scwdhawalia, C. ]. and B. P. Jha> J. 

1984 

December, 12 

. BALGOVIND RAUT~ 

v. 

JAGDISH RAUT A.ND OTHERS 

· Res judicata-[Jrinciple of-judgment-debtor filing 
: -an aJJfJI icatio11 to pay the decretal amou~tl by instalmen~s on the 

day auction sale was helcl-Court allowmg the. pmye1· . of the 
. judgment·cleblor-decree-holders thereafter fihng a petttt01t to 
rewU the order-Court 1·ecalling the order-afJjJlication of the 
decrcc-l!o{clers, w'h'etlter barred by the principle of res judicata
exercise of jurisdic.~ion, whether illegal or occasioning failure 

· of just1rc. · 
'Where <Jtiction sale took place on 2nd December, 1980, and 

Qn the same day the judgment-debtot' filed an application to 
pay the decretal amount by instal~ents which was allowed · by 
an orciP.r elated lOth December, 1980. and thereafter on 1Oth 
1\-fa reb, 1981 , the decree-holders filed a petition to recall the 
order dated lOth December. 1980, and the Court below by 
order dated 14th April, 1981, recalled the same; 

1-le/d, that, the Court below erred in recalling the order 
dated lOth December, 1980, as the application of the decree
hold~rs for recalling the order was barred by the principle of 
1·es Jfl.dlca~a .. The order dat~d 1Oth December, .1980, was passed 
after hearmg both the parties and the decree-holders did not 

----------------- - .. _______ ------
*Civil Ee~ision nos .. 741, 1099, 1100 and 1103 o£ 1981. Agrninsh order cl 

J.Ir. l\f. K. M1shrn, Muostf 2nd, Chopra, dated 14th April, 198!. 
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file any rej~~i~der to _the application filed by the judgment
debtot· for hxmg the mstalments. As the decree-holders did not 
file any revision petztion either against the order dated I Oth 
Dr:c.tnlbr1: . 1980, or ,against the order dated I Jth February, 
19R I, when the Court below had refused to confirm the sale and 
to recall the order, the order passed in respect of the instal
ments h.1d become final between the parties. Hence the court 
below by its order date.d 14th April. 198 J, erred in law in 
exercising the jurisdiction vested in it by law. Apart from this, 
the order hns occasioned a failure of justice and as such, it is 
fit to be set aside. 

11-tessrs Jagdtsh Pandey and Sflaslddlrar Prasad Y(l(/ar;, for 
:the petitioner. 

11-1-r. Ramjee Prasad, for the opposite party. 
B. P. jHA, J.-1 shall dispose of these four petitions by a 

common JUdgment as they arise out of a common order passed 
. by tl:e cou1 l below. 

2. The- simple point for consider<).tion is: 
Whether the court below could have recalled the 

order dated lOth December, 1980? 
3. Iu the present case, auction sale took place on 2nd 

December, 1980. On the same day, the judgment-debtor-filed 
an npplication with a prayer" that he mar be directed_ to pay 
tbe decretal amount by instalments. The prayer of tl1e Jcdgment
clebtor (pctiLioner) was allowed by an order dated lOth Decem-
ber, 1980 

4. On lOth March, 1981, the decree-holders filed a petition 
to recaH the order dated lOth December, 1980, on the ground 
that there ,,·ere no decretal dues after the sale had taken place. 
B~ the impugned order, the court below recalled the order 
dateJ lOtn December, 1980. 

s. It ,~·as contended on behalf of the petitioner that the 
court below had no jurisdiction to recall the order .. It was also 
contended that the impugned o.rde.r dated 14th Apnl. 1981, \\·as 
barred bf the principle of res Jlldzcata. 
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li In the present case, Lhe court below refused t~ confirm 
the sale by order dated ll th February, 1981 and also 1 efused to 
recall the llrcler dated lOth December, 1980. In the order elated 
lft;l February, 19tH, it was specifically st.1ted th_at the order 
d::ned 1Oth Decem bcr, 1980 was passed after hearmg both t~e 
parties. It has been stated there~n t_hat the decree-h~lders dtd 
not file any rejoinder to the applicatiOn filed by the JUdgment
debtor for fixing the instalments. 

7 lrt my opinion, the court below. erred in recalling the 
order dated lOth December, 1980 as the application of the 
decree-holder for recalling the order is · barred by tbe principle 
of res ru.!1cala. As the decree-holders did not file any revision 
pet.itit;n either against the order dated· lOth December, 1980 
or against the order dated lith February, 1981, the order passed 
in respect ol the instalments had become final between the 
pan~es. IleJ:ce, the _court b~l?w by it_s o_rd~r ~ated 14th Apri~, 
I !l~ I Cl n·d llJ law m exerc1smg the JUnsdiction vested in It 

by 1a~v . Apart _from thi~, t~e order dated 14th April, 1981 has . 
OC(dStuHed a fa1lure of JUStice and, as such it is fit to be · 
seL asid<'. ' 

. 8. In ~hi!:i circumstance, I set aside the order dated· 14th 
Apnl. 19!5: <1ncl ~f!irm the order dated lOth December, 1980. 
As such, the yetJtions are allowed and the orders passed in 
all tbc::.-e petiLJons are set aside. The parties shall bear their 
own costs. 

S. S SAi\:DHAWALIA, C. ].-I agree. 

S- P. J. 

B.S.P. (l.L.R.) 12-Lino-450-

Application allowed~ 
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