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ARrRMs Acr, 1959—[—sections 17 and 18—Scope and

applicability of—cancellation of licence—show
cause notice issued by the District Magisirate—
full facts relating to charge, whether to be in-cor-
porated—appellate authority basing its findings on
new facts and circumslances—orders so  passed,
whether initiated.

Where the District Magistrate as well as the
Commissioner of the Division took into considera-
tion some extraneous materials and facts not
mentioned in the notice of show cause served on
the person holding a licence as to why his licence
should not be cancelled and the appellate authority
introduced new facts not, earlier noticed and
passed order cancelling the licence;

Held, that, it is not open for the appellate
authority to base its finding on new facts and
circomstances, which werle nof, brought at the
earlier stage before the first authority hearing
the case. It is equally correct that the full facts
relating to charge should have been incorporated
in the notice calling upon the person to show
cause, absence of which is prejudicial and as such
the orders cancelling the licence are vitiated and
must be quashed.

Kundal Singh alias Giriraj Singh v. The State
of Bihar and others (1985), 1.L.R. 64, Pat.

BiuArR CONSOLIDATION OF HOLDINGS AND PREVENTION

oF FRAGMENTATION Acr, 1956—section 4(c)—
applicability of—suit or appeal where the docu-
ment challenged is votdable—whether abates.

L}
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PacE.

Buiar ConsoLipaTion oF HOLDINGS AND PREVENTION
OF FRAGMENTATION Acr, 1956—concld.

If any of the parties to a suit challenges
that, the document is a voidable one, then the suit
will not abate under section 4(c) of the Bihar
Consolidation of Holdings and Prevention of
Fragmentation Act, 1956, for the simple reason
that the parties will be required to lead evidence
in respect of the fact that the document is a
voidable one and the Consolidation authority
will have no jurisdiction to decide the fact as to
whether a document is a voidable one or not;

Held, therefore, that in the present case the
suit or the appeal will not abate as the defendants
had challenged the sale deed on the ground of
fraud. :

Dharmnath Pandey and others v. Dhurmun
Manjhi and others (1985), 1.L.R. 64, Pat. 111

BiHArR L.axD REFORMS {FIXATION OF CEILING AREA AND
AcQuisiTiON OF SURPLUS LAND) Acr, 1961—section
16(3) and Transfer of Property Act, 1882, section
52—Scope and applicability of—transfer made by
the purchaser of the land on the date of filing of
application under section 16(8)y—effect of—events
taking place, whether simultaneous—rule of lis
pendens, whether apply in such a case—transfer
by a purchaser in favour of third party—when can
be defeated—plea of farzi nature of the transac-
tion—Qnus to prove.
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PacE.

Binar Laxp REFORMs (FIXATION OF CEILING AREA AND
ACQUISITION OF SURPLUS LAND) Acr, 1961—contd.

Where the cxecution of the sale deed in
favour of the third party by the purchaser of the
land was done on the very date of the appli-
“cation for pre-emption;

Held that in such a case it will not be
possible to decide the question of prionity of
cither of the execution of the sale deed or the
making of the application for pre-emption in
point of time and, therefore, it must be assumed
that both the events took place simultaneously and
stood on equal footing and in that view of the
matter, the rule of lis pendens would not apply to
such a case as the transaction was made before the
lis (application for pre-emption would have started
its opeiation to attract this doctrine);

Held turther that the only ground on which
the transfer by a Furchaser in favour of third
parties could be defeated is to establish that the
subsequent transfer is either farzi or a sham trans- -
action. The burden to prove this fact would lie on
the head of the person who makes out such a case.

Raju Kumar Prasad & another v. The Addi-
tional Memnber, Board of Revenue, Bihar, Palna
and cthers (1985), I.L.R. 64, Pat. P8

sections 324 and 32B as inserted by the
Bihar Land Reforms (FiXation of Ceiling Area
and Acquisition of Surplus Land) (Amendment)
Act, 1982 (Bihar Act LV of 1982)—proceedings
pending on the date of commencement of the
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Birar LaNp REFORMS (FIXATION OF CEILING. AREA AND
. AcQuisiTion oF SurrLus Lanp) Acr, 1961—concld.

Amending Act—final publication under the old
unamended section 11(1) of the Ceiling Act after
coming into force of the Amending Act—pending
proceeding whether must be disposed of afresh—
final publication of the notification, whether
would be without jurisdiction and non est;

fleld as under—(i) Under the mandatory
provision of section 32B of the Bihar Land
Reforms (Fixation of Ceiling Area and Acquisition
of Surplus Land) Act, 1961, the Revenue authori-
ties are obliged to dispose of afresh all pending
proceedings cxcept those in which final publica-
tion under sub-section (1) of section 11 of the
Ceiling Act has already been made prior to the
9th Apnil, 1981, being the date of the commence-
ment, of the Bihar Land Reforms (Fixation of
Ceiling Area and Acquisition of Surplus Land)
(Amendment) Act, 1982. :

- (i1) After the enforcement of the Bihar Land
Reforms (Fixation of Ceiling Area and Acquisition
of Surplus Land) (Amendment) Act, 1982, on the
9th of April, 1981, if the Revenue authority
proceeds to publish a notification under the provi-
sions of the old unamended section 11(1) of the
Bihar Land Reforms (Fixation of Ceiling Area
and Acquisition of Surplus Land) Act, 1961, it
would plainly be ignoring and contravening
section 32B and nullifying the object and purposes
thereof. _



vi INDEX

PacE,
Bixar Laxp REFORMs (FIXATION OF CEILING AREA AND

AcgpuisiTion oF SURPLUS LaND) Act, 196]1—concld.

(¢7i) The failure to dispose of the pending
proceedings afresh and the final publication by way
of notification under section 11(1) of the old
unamended Act after the 9th of April 1981, would

be without jurisdiction and, therefore non est;

Held, therefore, that the Additional Collec-
tor was within his rights to initiate the fresh
proceedings under section 32B of the Bihar Land
Reforms (Fixation of Ceiling Area and Acquisi-
tion of Surplus Land) Act, 1961.

Harendra Prasad Singh v. The State of Bihar
and anr. (1985), I.L.R. 64, Pat. 46

BiiarR MoNEY LENDERS AcCT, 1974-—[—section 23, explana-
tion—Construction and meaning of—admitted existence
of the relationship of debtor and creditor—uwhether essen-
tial for referring the dispute to canciliotion Board under
section 23—legisiation—intention of.

The explanation to section 23 of the Bihar Money
Lenders Act does not indicate, much less means that there
must be admitted eXistence of the relationship of debtor
and creditor (money lender) between the parties so as to
refer any dispute of difference regarding loan. Putting
such a construction would amount to defeating the very
purpose and intention of the legislation. Obviously, the
intention of the legislation is fo give advantage to the
weaker section of the society and in case the construction
as propounded is given effect to, it would act in derroga-

tion of their intergst and they would be subjected to a
protracted Court frial;
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Binar MoNEy LENDERS AcT, 1974—concld.

Held, therefore, that in the instant case the reference
of the dispute to the Conciliation Board on its being
notified in the official gazette is not bad but since sufficient
time has elapsed since the earlier conciliation Board was
constituted,, it is advisable that a fresh Board should be

constituted.

Kesho Poddar and another v. The State of Bilhar and
others (1985), LL.R. G4, Pat.

Binar PancHaYAT SamiTis aNp ZitA  PaRisHADS  Act,

1961—[—section 32 (1), and Bihar Panchayat Samifies
and Zila Parishads (Conduct of Business) Rules, 1963,
Rule 3-—sccpe and applicability of—motion of no confi-
dence against the Pramukh —or Up-Pramukh of e
Panchayat Samiti—whether can be validly considered in
a meeting held on a holidey—Rule T—time limit pres-
cribed-—whether refers to actual holding of the meeting
or merely the calling thereof;

Held, that in view of rule 3 of the Bihar Panchayat
Samitis and Zila Parishads (Conduct of Business) Rules,
1963, a motion of no-confidence against the Pramukh
or the Up-Pramukh of a Panchavat Samiti envisaged by
section 32 (1) of the Bihar Panchavag Samitis and Zila
Parishads Act, 1961, cannof be validly considered and
passed in a meeting held en a holidav.

Rule 3 is equally applicable and attracted to the
holding and conduct of a enecial mecting (including one
for considering a mno-confidence motion against the
Prammkh or the Up-Pramukh) and bars the same fo be

held on a holiday;

Held, further, that rule 7 of the Bihar Panchayat
Samitis and Zila Parishads (Conduef of Business) Rules,

90
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Binar PancHavaT SaMiTis AND Zra PARISHADS ACT,
1961 —concld.

1968, merely prescribes the time-limit within Wwhich, on
receipt of a requisition, the meeting is to be called either
by the Pramukh or the Adhyaksha and on his failure to
do so, by the Block Development Officer or the Secretary
respectively. It does not preseribe the time for the actual
holding of the meeting but only lays down the period of
seven days and three days respectively for the calling of
a special meeting as such.

Mohammad Zainnl Abedin and another v. The State 15
of Bilar and Ors. (1983) 1.L.R, 64, Pat.

Biaar anp Orissa Co-oPERATIVE SOCIETIES AcT, 1935—[—
Sections 40 and 48—Scope and applicability of—Society
helding @ person liable for shortage of property put
under his custody and charge—matter, whether covered
by clause (b) of section 40 (1) or section 48—matter
covered by clause (b) of section 40 (1)—period of limita-
tion prescribed for.

Every claim for demand cannof be put under the
" cover of section 48 of the Act where the society held a
person liable for shortage of properties put Under his
custody and cbarge which allegedly arose by reason of
his negligence or misconduct, the matter is fully covered
by clause (&) of section 40(1) of the Act and not under
section 48. Once this position is understood then the
period of six Years limitation has got to applv. The
very proviso to sub-section (1) of section 40 lays down
that no order shall be passed under this sub-section in
respect of any’ act or Omission mentioned in claUses (a)
to (d) except within six years of the date on Which such
act or omission occured;
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BiBar AND ORissy Co-OPERATIVE SOCIETIES AcT, 1935—concld,

Held, therelore, that in the instant case 2s the physi-

cal verification was made on  30th Jure, 1959 and 30th

June 1961 claiming Rs, 7,242.97, the clajms Were appar-
ently barred by time when the reference was madc.

Uma Shankar Sharan Shrivastava v. The Bihar State
Co-operative Marketing Union Ltd. Patna and another
(1985) I.L.R. 64, Pat.

Comeantes Act, 1956—T—seclion 165 sub-section (4) clause
(by—provisions of—whetler has relevance to number of
Judges to constitute the Bench to hear appeal—appeal
to lie before a Dpision Bench—provision, whether
constitutionaly valid—uwhether rests on reasonable classifi-
cation.

It seems plain that the phrase “consisting of three
or more Judges”, in clause (b) of sub-section (4) of
section 155 of the Companies Act, 1956, is obviously
descriptive of the High Court in which the appeal arises.
The said phrase follows the words “High Court” and
quatifies the samie. It has no relevance to the number of
Judges who are to Constitute the Bench but merely draws
a line betwixt the larger Hijgh Courts having three or
more Judges and the smaller ones composed of two or
Tess;

Held, that an appeal under this provision would lie
before a Division Bench and not before a Bench consist-
ing of three or more Judges. -

. It is manifest that whenever the mjnimum number,
of Judges for composing a Bench of the High Court is
to be mandated then the terminology employed is entirely
djfferent from the one wused in section 155 sub-
section (4) clause (D) of the Act.
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Comraniks Acr, 1956—concld.

It is well settled that an appeal is entirely a creature
ol the Statute and if the Legisiature, in its wisdom, does
not wish to provide an appellate forum at all, the provi-
sion would not be rendered unconstitutional. Equally it
would follow that where limitations on the appeliate
forum are placed, they would be squarely within the
parameters of constitutionality;

Held, further, that section 115 sub-section (4) clause
(b) of the Act can be squarely rested on the basis of
rcasonable classification . by Legislature with regard to
High Court consisting of three or more Judges and those
composed of two or less ntmber of Judges. The line
drawn betwixt the two rests on sound rationa'n.

Upendre Kumar Joshi v. M[s. New Victoris Mills
Company Limited and Anr. (1985}, I.L.R. 64, Pat.

IncoME Tax Act, 1961 —provisions of—assessment year 1966-
67—assessee filing return after st April 1968, ie after
amendnient—caleulation of penalty—iaw fo be applied.

Tt is well settled that the penalty is to be jmposed on
account of the cOmmission of a wrongful act and this
law operating on the day on Which the wrongful act is
committed which defermines the Penalty. Tn the instant
case, admitfedly. the refurn was filed after 1st April 1968
when the amended law came into force. Thus the wrong-
ful act was commitfed on 2 day on which the amended
law was in force:

Held, therefore, that the Tribunal took a Wrong
view of law that in the instant case the pemalty Was to
be applied according to Jaw which was enforced on the
1st day of the assessment year.

Commissionzer of JIncome: Tax, Bihar, Pafav.
Chandrika Singh LL.R. (1985) Part 66, Pat.
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InpusTRIAL Dispuses Acrt, 1947—[—section 25F, scope and
applioability of—poyment of wages and compensation,
after the retrenchment order was given effect to—provi-
sions of section 25F, whether complied with—retrench-

- ment Order, whether illegal and liable to be quashed.

Where the workmen were directed to collect their
wages and compensation after their retrenchment;

Held, that such payment of wagés Wwas contrary to
the provisions of section 25F, of the Industrial Disputes
Act, 1947, If the workmen were asked to go forthwith.
they had to be paid wages and compensation at the time
of retrenchment and they could not be directed to collect
waces and compensation afterwards. Hence, the provi-
sions oj section 25F were not complied with and as such
the retrenchment orders were illegal and liable to be
quashed.

Rural Entitlements and Legal Support Centre, 107
Bihar, and Anr. v. The State of Bikar and others (1985),
ILL.R. 64, Pat.

Service—petitioners appointed as Junjor Management Traj-
nees in Bank's Service on probation and joining on 2nd
January, 1978—confirniation jrom the date they had
completed the probationary period ie. 2nd January,
1980—petitioners, whether appointed as officers on 2nd
January, 1978 or 2nd January, 1980—Bank, whether can
rechon the appointment as having been, done on 2nd
January, 1980—p-titioners, whether can be held to be
officers of the Bank as envisaged in 1976 and 1979 Reyu-
lations—promotees adversely affected not made parties—
wrir petition. whether suffers from non-joinder of neces-
sary parties and whether maintainable.



Xii INDEX

SERVICE—concld,

Where the petitioners were appointed as Junior
Management Trainees apd in pursUance thereof they
joined the Bank's service on 2nd January, 1978 and it
was stipujated that they Were to undergo two years train-
ing and would be on probation during that period and
after completion of thejr probationary period, they were
confirmed in the permanent establishment of the Bank
in the officer grade with effect from the date they had
completed their probationary period ie., 2nd Japuary,
1980 and it was stated that the petitioners would be paid
the scale of Rs. 700—1800 in the Junjor Management
Grade Scale-1 according to the terms of Allahabad Bank
(Officers’) Service Regulation 1979;

Held, that the petitioners must be deemed to be
holding the post of Officer in the Junior Manpagement in
the Grade Scale-I from the date they were appOinted i.e.,
2nd January, 1978 and not frcm 2nd JanUary, 1980, in
absence of any rule or regulation showing that an officer
would be deemed to have been appointed on’ and from
the date of completion of the probationary period and
not eartier. The very fact that the petitioners Were
confirmed in the permapent establishment of the Bank
in the officcr grade shows that they were in the Officers’
Grade from the day of their appointment. The confirma-
tion, therefore, must relate back to 2nd January, 1978
when the petitioners were appointed. It is Well known
that confirmation is not appoinfment. Any other interpre-
tation in regard to their statUs prior fo 2nd January,
1980, the date of completing their probationarv period,
would be unfair. The petitioners were emploYees and
were working as officers of the Bank since 1978 and they
would thus undoubtedly fall within the ambif of the
expression ‘Officer employee’ as confained in the Bank’s -
Officer Employees (Conduct) Regulations 1976 and



INDEX xiii
PAGE,

SERVICE—Cconcld,

‘Officer’ as delined in Allahabad Bank (Officers’) Service
Regulations, 1979. In terms of rule 7 of the 1979 Regula-
tions since the petitioners were engaged as Grade-IIT
Officers, they must be deemed to have been fitted in the
Junior Manpagement Grade Scale-I.

Held, further, that the impleading of the Bank is
sufficient fo maintain the present application and the
present application cannot be rejected for non-joinder of
other officers of the Bank, who may be affected by issu-
ance of a writ in favour of the petitioners.

Ashok Kuniar Dutte and another v. Allahabad Bank
(1985), LL.R. 64, Pat.

jurts VaLuarion Act, 1887—[—section 11—case heard by
court lacking i pecuniary jurisdiction—no objection
raised—party tahing risk of obtaining successful result,
whether can raise lack of pecuniary jfurisdiction of the
court after having lost. .

Once a case is heard by a Court lacking in pecuniary
jurisdiction that by itself would not render the decree a
nullity unless prejirdice is eaused in the light of the suits
valnation Act.

Held, therefore, that in the instant case having fajled,
to raise any objection to the District Judge hearing the
appeal and having ventured to take.the risk of ebtaining
a successful result, it is not open to the appellant now to
raise the lack of peciniary jurisdiction of the appellate
court as a point of law without being able to show that
they suffered prejudice as required by section 11 of the
suits valuation Act.

Smt, Baba Dai v. Muneshwar Jha & Others (1985),
I.L.R. 64, Pat.
12 T.LR—3§
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RES JUDTCATA—principle of—judgment-debror filing an appli-
cation fo pay rice decretal amount by instalnents on the
day auction sale wes hefd—Court aflowing the pruyer of
the judgment-dablor—decree-holders thereafter  filing  a
petition 16 recall the order—Court  recafling the order—
applivation of the decree holders, wheiher barred by the
principle of res judicata—egereise of jurisdiction, whether
illegal or occasioning failure of justice.

Where auction sale tnok  place on 2and Tlecemher,
1980, and on the same day the judement debtor filed an
application to may the deecretal amount by instalments
which wos allowed by an order dated 10th December,
1980, and  thereafter on 10th March, 1981, the decree-
holders filed a petition to recal] the . order dated 10th
December, 1980, and the Court bhelow by order dated
T4th April, 1981, recalled the same;

Held, that the Court below erred in recalling the
order dated 10th Decentber, 1980, as the application of
the decree holders for recalling the order was barred by
the principle of res judicata. The order dated 10th
December, 1980, was passed after hearing hoth the parties
and the decree-holders did not file an¥ rejoinder to the
application fled by the judgment-debtor [for fixing the
instaliments. As the dceree-holders did not file any revi-
sion  petition either against the order dated 10th
December, 1980, or against the order dated 11th Fehruary,
1981, when the Conrt below lhad refuged to confirm the
sale and to recall the order, the order passed in respect
of the instalments had become fina] hetween the partics.
Hence, the court below by jts order dated 14th  April,
1981, erred in Taw in eXercising the jurisdiction vested in
it by law. Apart from this, the order has oecasioned a
failure of justice and as such, it is fit to be set aside.

Bafgovind Raut v. Jagdish Raut and others (1985) 118
T.I.R. 64, Pat. ’
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BANTHAL PARGANAS SETTLEMENT REQULATION, IB872—[—See-
tions 27 and 42—section 2T——original transfer with reqard
to land recorded @ Mulrajyat-ka-jote, in contravention of
the section—adverse possession—prescriptive  period of
twelve years for perfecting title—whericer, would stop
running from the date of enforcement of Santhal Parganas
Tenancy (supplementary Provisions) Act, 1949—/{—sec-
tion 42—ejectment of the subsequent purrhaser—Iegality

of—subsequent settlement of the land with the descendents of
original raiyat—Tlegality of.

By a saledeed dated 22nd March, 1939, (the origi-
pal transfer) 38.09 acres of land which was recorded as
Mulrajyat-ke-jote, were-sold in contravention of section
27 of  Santha]l Pargenas Settlement Regulations
1872, to B.K.R., who again sold the plot,. along with
Mulraiyat rights to father of writ -petitioner by sale
deed dated 26th June, 195G. The descendents of
original raiyats filed application challenging the legality
of the sale and prayed for the evictjon of the writ-peti-
tioners and restoration of the some to them through the
agency of the court, which was ultimately allowed in
appeal and affirmed in revision.

Per curium :—
Held, that the prescriptive period of twelve years

for perfecting the title by adverse possession wouid stop
running from the 1st November, 1949, the date of
enforcement of the Santhal Parganas Tenancy (Supple-
mentary Provisions) Act, 1949,

Per Majority (B. S. Sinha snd S. Ali Ahmad, JJ.).

Held, that while ejectment hag got to be upheld,
the authorities below erred in law in settling the lands
with the original holder by the impi:zned order. The
lands, after ejectment have got to be settled witb a duly
qualified raiyat of the village or otherwise disposed of
according to the circumstances of the case.
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SANTHAL PArRGANAs SeTTLEMENT REGULATION, 1972.—CcOncld.

Held, f{urther that the writ application must be
allowed fo the extent that the order of the Commissioner,
Bhagalpur and Additional Deputy Commissioner, Santhal
Parganas directing settlement of land with Respondent
no. 9 and others must be set aside.

Deonarayan Singh & Others. v. The Commissioner BZ
of Bhagalpur Division & Otlvers. (1985), I L.R. 64, Pat.

‘SECOND APPRLLATE JURISDICTION—Division Bench of High Court,
whether can examine the correctess of the earlier deci-
sion passed by a Single Judge—Division Bench, whether
egercising co-ordinate jurisdiction. ’

Suit for specific performance of contract of sale by
plaintiff was dismissed by the trial court but was affirmed
on appeal by the First Appellate Court. On a Second
Appeal to the High Court, a single Judge of the High
Court remanded the case to the lower appellate court for
fresh decision after reconsideration evidence. The First
Appellate Court after hearing allowed the appeal and
decreed the suit. On a second appeal by the defendant
a single Judge hearing the appeal, referred it to a Divi-
sion Bench.

Hejd, the Second Appeal is being heard by the High
Court in exercise of its second appellate jurisdiction and
can not, therefore, examine the correctness of its earlier
detision given in exercise of similar jurisdiction. This
Bench is not exercising its Ietters Patent jurisdiction
and it must therefore, be held as eXercising co-ordinate
Jurisdiction.

Gangajal Tewari v. Brijnandan Tewari (1985), 84
LL.R., 64, Pat.
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WAKF ACT, 1954—[—s¢ctions 364, 36B (1) and (2) and Bihar
Wakf Rules, 1973, Rule 3-——scope and applicability of—
transfer made with previous sanction of the Board—reqiti-
sition by tlve Board to the Coliector and the order of the
Collector thereon, whether illegal—Rule 3, whether
appiics to a sale.

Held, on the facts and circumstances of the case, that
the Bibar State Shia Wakf Board ought not to have sent
the requisition under section 56B (1) of the Wakf Act,
1u34, 1o the Collector for the simple reason that the
transfer had been made with the prior sanction of the
Board. Hence, the requisition sent under section 36B (1)
of the Act was illegal and the order of the Collector under
section 36B (2) of the Act was equally illegal.

Held, {urther, that Rule 3 of the Bihar Wak[ Rules,
1973, is limited to three classes of transfers, namely,
mortgage or exchange or lease for more than three years.
Ruje 3 does not apply to a szle. Hence, it cannot be
said that the sale was contrary to rule 3 of the Bihar
‘Wakf Rules, 1973.

Bilhar State Shia Wakf Board ~v. Sheonandan Prasad T14
and another (1985), 1.L.R. 64, Pat.

WEALTH TAX AcT, 1957—as amended—amendment coming info
force from lst April, 1969—delay in filizqg return—
quantum of penalty—compuration of—amendment made—
nature of—dage of filing of return, whether relevant
criterian for applying tive provision of law.

The amendment made in the Act was, with regard to
a substantive law and not merely a procedura] Jaw and



Xviii INDEX.

PAcGE.
WFPALTH TAx ACT, 1957.—concld.

it substantially affected the liability of the assessee
to his prejudice. The amendment could not he consi-
dered as a procedural] law  and, therefore, the
law could not have any retrospective  operation
unless there is a specific provision made in the
Act for that purpose. The date of filing of the return
could not he the relevant criterian for applying the pro-
vision of particular Jaw unless the statute provides so
eitber expressly or by nectssary intendment,

Held, therefore, that in the instant case the view
talten by the Tribunal is quite in consonarc~ with the
law and it was justified in law in reducing the penaljty
for each of the assessment years in question.

Commissioner of wealth Tax, Bihar, Pama v. 5
Jagarnath Singh (1985), I.L.R. 64, Pat.



TAX CASE
Before Lalit Mohan Sharma and Ashwini Kumar Sinha, JI.
1984
COMMISSIONER OF INCOME TAX, BIHAR, PATNA.*
CHANDR;;C-.A SINGH

Inceine Tax Act, 1961, (Act 43 of 1961)—provisions of—
assessment year 1966-67—assessee filing return after 1st April,
1968, i.e. after amendment—calculation of penalty—low to be
applied.

It is well settled that the penaltyis to be imposed on
account of the commission of a wronful act and this law
operating on the day on which the wrongful act is committed
which determines the penalty. In the instance case, admit-
tedly, the return was filed after 1lst April, 1968 when the amen-
ded law came into force. Thus the wrongful act was commit-
ted on a day on which the amended law was in force.

Held, therefore, that the Tribunal took a wrong view of
law that in the instan{ case the penalty was to be applied
according to law which was enforced on the 1lst day of the
assessment year.

Additional €. I.T.v. Dr. P.N. Prased (1 C. I. T. v,
Jamuna Prasad (2) and C. 1. T.v. M/[s Monghyr Gun Manu-
facturing Co. (3) relied on.

*Tnxation Case po. 66 of 1974. Ref;—Statemcnt of csse under section 256(1)
of this Income Tax Ach, 1961 by the Income Tax Appellate Tribunsl, Patna Bench,
‘A', Palna in the matter of assement ofIncome Tax oo Chandrike Singh for
the assoysmont year 1866.67.

(1) 120 I.1.R. 1.

(2) (1989) Tax case no. 81 of 1974, disppsed of on 19th July 1888.

{3) (1983) Tnx case no. 59 of 1974, disposed of on 16th March 1983.
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Reference under section 256 (1) of the Income Tax Act,
1961. o

The facts of the case material to this report are set out in
the judgment of Ashwini Kumar Sinha, J.

M/s. B. P. Rajgarhia (Senior §. C. I.T. D.), B. N. Agrc-
wal and 8. K. Shawan (Junior 10 §. C. I. T. D) for the
petitioner.

M/s. Rameshwar Prasad no. II and Narayan Prased
Agrawel fn the opposite party. :

Ashwini Kumar Sinha, J. This is a reference wunder
section 256(1) of the Income Tax Act,"1961 by the Income Tax
Appellate  Tribunal, Patna Bench, A’A, Patna, the following
question has been referred for our opinion:

“Whether on the facts and circumstances of the case,
the Tribunal was correct in holding that in cal
culating the penalty, the law, which was in force
on the firsy day of the assessment year, was to be

applied and not the law which had come into
force on lst April, 1968",

2. The assessment year in question is 1966-67. The
assessce filed  the return after Ist April, 1968, i.c., after the
amendiment, which came into effect on 1st April, 1968, showing
an income of Rs. 4,000. The Income Tax Officer determ‘meé
the assessee’s income at Rs. 37,500 but, it was ultimately redu-
ced to Rs. 13.500 by Appellate Tribunal.

3. The Inspecting Assistant Commissioner was of the
view that the assessee had concealed his income and furnished
inaccurate particulars of income thereon and "
a penaity of Rs. 17,250, This penalty wag
basis of difference between the returned income and the asses-
sed income as reduced by the Appellate Assistant tComs
sioner. The Inspecting Assistant Commissioner held o

was the law after the amendmeng which wag ‘dpplicablet:gt . h12

hen¢e he imposed
imposed on the
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facts of the instant case and hence the penalty had to be equal
to amount of income concealed and tl:c above penalty was
levied. ‘The assessce went before the Tribunal and the Tri-
bunal on considering the facts of the case, held that the
assessee had not been able to discharge the onus which lay
upon him under Explanation to section 271(I)(¢) of the Income
Tax Act, 1961, (hereinafter referred to as ‘the Act’). The
Iribunal further held that there was no basis for the estimate
of returned income and in the opinion of the Tribunal this was
a casc wherc the assessce had filed the return of income know-
ing it to be much below of his real income. The Tribunal,
however, held that the quantum of penalty imposed was no%
correct!ly caleulated. The Tribunal was of the view that the
assessiment year being 1966-67, the law, which was in force on
Ist April, 1966 was to be applied and according to the Tribunai
there was no sanction in law for applying the iaw which had
come into force on Ist April, 1978. In that view or the
matier, the Tribunal directed the imposition of penalty at
25 per cent, i.e., the diflerence between the tax on the returned’
income and the tax on the finally assessed income.

4. Learned Counse] appearing for the Revenue contended
that the Tribunal had taken the incorrect view of Taw in’
holding that the law which came into force on 1st April, 1963
wax mnot applicable to the facts of the instant case and he
relicd upon the case of Additional CIT v. Dr. P. N. Prasad (Tax
Case no. 63 of 1974), disposed of on 16th April, 1984 (120
ITI page 1). It is well settled that the penalty is {o be
imposed on aceount, of the commission of a wrongful act and
this law operating on the day on which the wrongful act is
commitied which determines the penalty. In the instant case,
admittediv, the return was fled ofter 1st April. 1968 when the
amended law came into force. Thus the wrongful act was
committed on a day on which the amended law was in_ force.
In that view of the matter, the Tribunal took a wrong view of
law that in the instant case the penalty was to be applied
according to law which was enforced on the st day of the
assessment, year.
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5. This Court has earlier also in the case of CIT v,
Jamuna Prasad (Tax Case no. 81 of 1974, disposed on 19th
July, 1983) and din the case of CIT v. M/s. Monghyr Gun
Manufacturing Co. (Tax Case no. 59 of 1974, disposed of on
16th March, 1983) has taken the same view.

6. The learned counsel appearing for the assessee tried to
persuade us to accept his submission that the Tribunal had
tal.en a correct view of law. In my opinion, there is no force
in the submission advanced by the learned counsel for the
assessee. In view of the consistent view taken by this Court on
the basis of the aforesaid Supreme Court case reported in 120
ITR page 1, the question referred to this Court for opinion
has to be answered in negative and I hold that on the facts
and circumstances of the case and Tribunal was not correct
in holding that in calculating the penalty the law which was
in force on the first day of the assessment year was to be applied
and not the law which had come into force 1st April, 1968. -

7. The question thus is answered in favour of the Revenue
and agninst the assessee. Hearing fee Rs. 250.

LaLrr MOHAN SHARMA, J.—1 agree.

¥
M. K. C. Question answered .
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TAX CASE
Before Sushil Kumar Jha and Ashwini Kumar Sinha, JJ.

1984

May, 7

GUMMISSIONER OF WEALTH TAX, BIHAR, PATNA*
v,
JAGARNATEH SINGFH.

Wealth Tax Act, 1957 (At XXVII of 1857) as amended—
amendirzut coming ingo force from st April  1969—delay  in
filing iclurn—quunlum of penalty—compulation  of—umend-
meng made—nalure of—date of filing of reiurn, whether
velevani crilerian for applying the provision of law.

The amendment made in the Act was with regard to a
substantive law and nct merely a procedural faw and it subs.
tantialiy siiected the liability of the assessee to his prejudice.
The amendment could not be considered as a procedural iaw,
and, therefore, the law could not have any retrospective opera-
tion unless there is a specific provision made in the Act for
that purpose. The date of filing of the return cculd not be
the relevant criterian for anplying the provision of narticular
law unless the statute provides so cither expressiy or by’
necessary intendment. '

Held, thervefore. that in the instautr case the view taken
by the Tribunal is quite in consonance with the law and it
was justified in law in reducing the penalty for each of the
assessment years in question,

*Texniion Cnge no. 68 to 72 of 1074, R-f;—Stalement of case by the
Income Tax Aprellate Tribounl, Palnan in the matter of assessment of Wealth
Tax on Jagerpatk Singh for the assessmeni year 1964.65 to 1968-67.

12 ILL.R—4
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o . - 1
Commissioner of wealth-tax —Amirigsar V. Suresh  Seth(1),
relied on, .

) Reference made under section 27(1) of the wealth  fax
Act, 1957, ‘

. ‘S{ H

The facts of the case material to this report are set out 1n
the judgment of the Court. -

Mjs. B. P. Rajgarhia and S. K. Shavan, for the petitioner.
Mr. Rumeshwar Piasad no. 2, for the opposite party.

S. K. Jua, anp A, K. Sinna, J]J—This is a batch of five
rcference cases under scction 27(1) of the Wealth Tax Act,
1957 (heveinafter referred to as the Act) in which the point of
aw involved is common and the questions referred to this
CZourt for opinion are with regard to five assessment years in
which diffctent quantums are involved. Hence the Income Thx
Appellate Tribunal, Bench “A”, Patna has referred the folliv:
ing guesition of law for our opinion.

Asstt. Year: 1964-65.

“Whether Tribunal were justified in law "in reducing
the penalty to Rs. 846 as against Rs. 7,279
imposed by the W.T.Q.?”

Assit, Year: 1965-66.

"Whether the Tribunal were justified in law in reducing

the penalty to Rs. 367 a2 oai
imposed by the WT.0p" o 0 R 7707

Asstt. Year: 1966-67.

"WthJhﬁr the Tribunal were justified in law in reducing
the penalty to Rs. 867 as against Rs. 7,707
Imposed by the W.T.0.>" © : T

(1) tes1) ALR. (8.C) 1106=120 1.7} 328
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Asstt. Year: 1967-G8.

“Whether the Tribunal were justified in law in reducing
the penaltv to Rs. 406 2s against Rs. 3,399
imposed By the W.T.O.?"

Assit. Year: 1968-69.

“Whether the Tribunal were justified in law in reducing
the penalty to Rs. 342 as against Rs. 8,755
imposed by the W.T.O.?”

The statemeént of case has been submitted which will speak out
for itself with regard Lo the facts aud the point at issue.

2. The Wealth Tax returns in respect of the five asscss-
ment years were cdue by 30th June of the relevant asscssment
years. All the returns were, however, actually filed on 3rd
Februaiv, 1970. The delay in the filing of the return was very
long and the period of delay ranged from sixty-seven months to
ninetecn months. The returns filed showed net wealth ranging
from Rs. 2,356,533 to Rs. 2,72,452. The assessments were made
on the figures returned by the assessee. The only explanation
given before the Wealih Tax Officer for the delay in the filing
of the return was that the assessee filed the returns as soon as
he realised the liabilitv under the Act. It was also stated that
the returns had been filed voluntarily and the taxes were paid
immediately after the assessment and, therefore it was pleaded
that the delay should be concloned. The wealth tax officer
having not accepted the plea of the assessee, imposed penalties
of Rs. 12,£72, Rs. 7,702, Rs. 7,707, Rs. 8,399 and Rs. 8,755 for
the respective years in question.

3. Apan from the figures, given above, the facts of the
present case being similar to the cases of another assessee
wherein the point was decided in favour of the assessee, the
Tribunal placing reliance upon its own earlier decisions made
the necessary reductions for the years in question. The order
of the Wealth Tax Officer imposing penalties have been marked
Anmnexures—A. Al, A2, A3 and A4 forming part of the state-
ment of case. The consolidated order of the Appellate "Alcsiz-
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tant Commissioner has been marked Annexure-B,  The order
of the 11ibunal has been marked Annexure-C forming part of
the statcment of the case. The orders of the Tribunal in the
case of the other assessee, aforementioned, namely, Saraswati
Devi has heen marked Annexure-D forming a part of the state-
meund, of the case. -

A We, thercfore, have to fall back upon the orders of the
Tribunal in the cose of Saraswati Devi, Annexure-D, for the
reasons which have impelled the Tribunal to reduce the quan-
tum of penalty for each year in question with regard to the
prescii assosice. 1 he reasein recorded by the Tribunal with
regard to the quantum of penalty, which find place in Annex-
ure D), that the Wealth Tax Officer had calculated the penalty
{)or_ Ehc cnltsre penpd for each month of delay of the difference
etween the net wealth assessed and the 1nitial exemption
limit of Rs. 1,00,000. For the earlier period he has imposed
pleFaI%y az, the rate of 2 per cent of the tax for each month of
c58 ault. As tl'le default was for a long period it was limited to
per cent of the tax which was Rs. 164. In those cases of

Saraswari Devi the calculation of penalty for tl i ;
ot [ y for the period after
st April, 1969 was based on the amended provision of law

which came into force from Ist Apuil, 1969. Simil i
liad been made by the Wealth Tax O,r’ﬁcer f'or '1111 Sr Calculat(;(_)ns
years in the case of Savaswati Devi as in ‘ qcoeer g

: ! | : : the cases of the pr

assessee with which we are co in thi € present
The Tribunal had, further. h[c:fgr?lf'(llt 111-,;1;1}215 batch of cases
provision which had made the amendment retrosne _‘:spemﬁc
the ecarlicr assessment years, The amend -ret.r_ospecl,we for
cable 1o the ssessmens for the agsgsigl edt provision was appli-
pnwards_. it further went oh to hold thaetninyfﬁl oo 70 and
Acy, as in the Income Tax Act, the law for e ‘V.Vealth Tax
ment year is the law which is enforced on tl . F z‘utlcuiar -
of that assessment year. The Wealth T (1)@ st day of April
the penalty on the enhance basis on t;}:x ficer had imposed
return of income was filed much later tlnl il ground  that the
amended provision had come into forcé h the due date after the
. It was on this basis
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that the Department had calculated the quantum of penal.;.
The ‘Iribupal was of the view hat the amendmen: . "»
considerable enhancement of the quantum of penaii; with
effect from st April, 1969, The amendment was with regard to
a substantive law and not merely a procedural law and it subs-
tantiallv aflected the liability of the assessee to his prejudice.
The amendment, could not be considered as a procedural law
and, therefore, the law could not have any retrospective opera-
tion unless there is a specific provision made in the Act for
thug purpose. The date of filing of the return could not be the
relevant criterian for applying the provision of particular law
unless the statute provides so either exnressly or by necess~ry
intendment. The Tribunal, accordingly. did not uphold the
imposition of penalty at the enhanced rates which was sought
to be defended by the Revenue on the basis of the amended
law which came into force from Ist April, 1969. Assessment
years beiag dates prior to the coming into force of the amend-
ment. the quantwn of penmalty conld not be determined in
accordance with such amendment. “i'hese 2re the reasoas which
have weighed with the Tribunal in reducing the quantum of
penalty for the assessment years in question with regard to the
present assessee,

5. In our view the matter is too well settled now and need
ne’ be dilated upen in any detail. Apart from the well estab-
lished principle of law which, we hold. the Tribunal has
rightly 1aken into considevation, this qucstion has been settled
by the Supreme Court also in the case of Cowinissioner of
Weelth-tex, Amriisar v. Suresh Scth(1). In that case the Supreme
Caurt held: ’

“That section 18 of the Act did not requive to file a
return during every month aiter the last day of
filing was over. Non-performance of any of the
acts mentioned in section 18(13(a) of the Act gives
rise to a single defauit and to a single penalty,

(1) (1981} ALR. (5.C.) 1106=129 I.T.R, 528.
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the measure of which, however, 1s geared up to
the time lag between the last date on which the
return hag to be filed and the date on which ‘n‘, 13
filed. The default, if any, committed is committed
on the last date allowed to file the return, The
default cannot be one committed every month
thereafter. The words ‘for every month during
which the default continued’ indicate only the
multiplier to be adopted in determining the
quantum of penalty and do not have the effect of
making the default in question a continuing one.
Nor do they make the amended provisions modi-
fying the penalty applicabie to earlier defaults in
the absence of necessary provisions in the amend-
ing Acts. The principle underlying section § of
the General Clauses Act is clearly applicable .to
these cases.”

The Supicme Court went on to hold that the default com-
plained of was one falling under section 18(1)(a) of the Act and
the penalty has to be computed in accordance with law in force
on the last date on which the return in question had to be filed.
Neither the amendment made in 1964 nor the amendment
made in 1969 had any retrospective effect.

6. We. accordingly, hold that the view taken by the Tribu-
nal in all these cases in quite in consonance with law and the
question for the respective years has to be answered in favour
of the assessee and against the Revenue in the affirmative. We
therefore. bold that the Tribunal was justified in l:n.v in
reducing the penalty for each of the five assessment years in
question. On Lhe facts and in the circumstances of thece rases.
however, we shall make no order as to costs. o ’

M. K. C

Question answered.
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CIVIL WRIT JURISDICTION
Before Lalit Mohan Sharme and M. P. Varma, J].
1984

May, 23

KUNDAL SINGH AND GIRIRAJ SINGH*
. _
THE STATE OF BIHAR AND OTHERS

Arms Act, 1959 (Act LIV of 1959), sections 17 and 18—
scope and applicability of—cancellation of licence—show cause
notice issued by the District Magistrate—full facts velating lo
charge, whether to be incorporated—appellate quthority basing
its findings on new facts and  circumsiances—orders so passed,
whether vitiated.

Where the District Magistrate as well as the Commissioner
of the Division took into consideration some extrancous mate-
rials and facts not mentioned in the notice of show cause served
on the person holding a licence as to why his licence should
not, be cancelled and the appellate authority introduced new
facts not earlier noticed and passed order cancelling the
licence; '

Held, that, it is not open for the appellate authority to base
its finding on new facts and circumstances, which were not
brought at the earlier stage before the first authority hearing
the case. It is equally correct that the full facts relating to
charge should have been incorporated in the notice calling
upotn the person to show cause, absence of which is prejudicial
and as such the orders cancelling the licence are wvitiated and
must be quashed.

#Civil Writ Jurisdiction Case no. 5088 of 1983. In the metier of an appli-
calion uader Acticles 226 and 227 of the Constitution of Indis.
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Application under Articles 226 and 227 of the Constitu-
tion: of India. i

The facts of the case material to this report are set out in
the julgment of M P. Varma, J.

Mr. Narbadeshwar Prasad Singh for the petitioner.

M/s. D. K Jha (Government Advocate) and Uday Shankar
Sharan Singh, for the respondents.

M. P. VarMa, J.—The petitioner, who is a resident . of
village Semara, police station Bhabhua in the district of
Rohtas obtained a licence from the Districi Magistrate at
Varanasi (U.P.) for possession of fire arms under the Arms Act.
1953, The licence no. is 3380/75 and the petitioner purchased
a rifllz which was duly endorsed on the licence.-

2. Some time after the petitioner was involved in a crimi-
nal case, vegistered at police station Bhagwanpur in the district
of Rohtas, m which, apart from others there were allegation of
outraging the modesty of a woman and that in the occurrence
some of his companions bad used the various arms for terroris-
ing the said woman and the other witnesses. The Officer-in-
charge of the Bhagwanpur police station in course of inves-
tigation of the case seized the rifle of the petitioner and sub-
milted a report to the District Magistrate at Rohtas for the
cancellation of the licence, .

5. The District Magistrate on receipt of the report from
the police asked the petitioner to show cause vide annexure ‘2’
to the application as to why the licence granted to him be not
cancelled. The petitioner submitted explanation, but the
District Magistrate, Rohtas, on examining the same, by order
dated the 22nd August, 1983, cancelled the licence of the peti-
tioner, vide annexure ‘5". The order is purported to have been
passed under section 17 of the Arms Act. The petitioner
made an appeal against the order of the District Magistrate to
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the Commissioner of the Division under section 18 of the Arms
Act. Having lost the appeal as well (vide annexure ‘8’) the
petitioner has now invoked the writ jurisdiction of this Court
under Articles 226 and 227 of the Constitution of India. He
has praved for quashing of the orders contained in annexures 5
and 8 and also that the aforesaid licence of the petitioner may
be restored and the rifile in question be delivered to him.

4. The petitioner claims to be a registered forest contric-
tor. 1t is his case that the range of the forest, where ke works,
is infested not only with wild animals bug, also humming with
extramist and criminals and a fire-arm like rifle is quite indis-
peusible for him for the safety of life and property. The alle-
gation made in the criminal case against him has also been
denied. But the main ground of attack of the orders impug-
ned is that the District Magistrate and as well as the Commis-
wrged that the allegations made before the first authority in
hearing the proceeding may be relevant to some extent for con-
" stoner of the Division took into consideration some extrarneous
materials and facts not mentioned in the notice of show cause
(vide annexure 2) served on the petitioner. It has also been
sideration of a case, but it is beyond the jurisdiction of the
appellate authority to introduce new facts not earlfer noticed.
It has been urged that the notice in question, annexure 2 did
not contain all the material detail on which the licence was
cancelled and the reasons considered being beyond the facts
stated in the notice the impugned orders contained in
apnexuves B oand ‘8.

The jurisdiction of the District Magistrate, Rohtas excer-
cised under section 17 of the Arms Act in cancelling the licence
of the petitioneris nog in dispute. Counsel for the State
fairly agreed to the view that the material frcts relating to
the case should have been incorporated in the notice (annexure
2) in asking the petitioner to show cause why the licence should
not be cancelled. Tt has also been conceded that the District
Magistrate has taken into consideration some fact not men-
tioned in the notice of show cause issued to the petitioner. T
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Turther find that the Commissioner too sitting in appeal, has
travelled far beyond in taking into consideration many new
materials introduced at the appellate stage.

6. In my view if is not open for the appellate authority to
base its lindings on new facts and circumstances, which were
not brought at the earlier stage before the first authority hear-
ing the case. It is equally correct that the full facts relating
to chaige should have been incorporated in the notice, calline
upon the petitioner to show cause, absence of which is prejudi-

cial consequently both the orders aforementioned vitiated and
are fit to be quashed.

7. In the result, I quash both the orders contained in
annexures 5 and 8. The petitioner is entitled to get back his
1iflle and he may move the authority concerned for the release
of the same. It will however, be open for the State respondent
to take action afresh in accordance with law. In the circums-
tances, T do not propose to pass order for costs.

Lauir MonaN SuaRMA, J.—1 agree,

M. K. C. Application allowed.
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_FULL BENCH
Lejore S. S. Sandhawalia, C. J., H. L. Agrawal and R. C. P. Sinha, JJ.
1984
July, 25.

MOHAMMAD ZAINUL ABEDIN AND ANOTHER*
v

THE STATE OF BIHAR AND OTHERS.

Bihar Panchayat Samitis and Zila Parishads Aet, 1961 (Bihar
Act VI of 1962) section, 32 (1), and Bihar Panchayat Samilis and Zile
Parid:ads (Conduct of Business) Rules, 1963, Ilile 3—scope and
applicability of—motion of no confidence agninst the Pramukh or
Up-Pramukh of a Panchayat Samiti—whether can b~ validly considered
in a meeting held on a holiday—Rule T—iime limit prescribed—
whether refers to actual holding of the meeting or merely the calling
thereof.

Held, that in view of rule 3 of the Bihar Panchavat Samilis and
Zila Parishads (Conduct of Business) Rufes. 1963, a motion of no-
confidence against the Pramukh or the Up-Pramukh of a Panchayat
Samit} envisaged by section 32(1) of the Bihar Panchayat Samitis and
Zila Parishads Act, 1961, cannot be validly considered and passed in
a meeting held on a holiday.

Rule 3 is equally applicable and ettracted to the holding and
condluct of a special meeting (including one for considering a no-
confidence motion against the Pramukh or the Up-Pramukh) and
bars the same to he held on a holiday.

_Kamjesh Roy wv. Rudra Narain Rai apd ors(1)—affirmed.
Rajendra Singh v. The State of Biher and ors(2)—distinguished.
Devta Charan Lal v. The State of Bihar and ors(3) overruied.

*Civil Writ Jurisdiction Cnse no. 1853 of 1983. In the matfe; of_ an appli-
eaticer under Articles 226 and 227 of the Constiiution of India. .
(1) (1981) A.L.R. (Pat.), 284.
() (1982y P.L.J.R., 159.
(3) CAW.1.C. no. 1013 of 1981 dccided on the 2nd April, 1981.
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H . iupther, that rule 7 of the Bihar Panchayat Samitis a.nd Zila
Tarishuds (Conduct of Business) Rules, 1963, merely 'preSCll'lbeS_ the
tune-Jimit within which, on receipt of a requisition, the meeting 18 10
be eafled either by the Pramukh or the Adltvaksha and on his {njlUre
to do so, by the Blook Development Officer or the Secretary respec-
tively. Tt does not prescribe the fime for the actudl holding of the
meeting but only lays down the period of seven days and  three days
respectivelv oy the calling of a special meeting as such.

Avplieation by the Up-Pramukh of the Samiti and another.

The facts of {he case wiaterial to this report are set out in the
judgmient of S. S. Sandhawalia, C.J. '

On reference to the Full Beneh,
Mr. Manvendra Rov, for the petitioners.

My, §. Hoda, Standing Counsel 11T and Mr. Yogendra Mishra and
Mr. Alilijr Kumay Jha. J. C. to Mr. §. Hoda, for the respondents.

S. 8. SanprawaLla, C. J.—Whether a motion of no-confidence in
the Pramukh or Up-Pramukh of a Panchayat Samiti envisaged by
section 32 of the Bihar Panchavat Samitis and Zila Parishads Aet, 1961,
can be validlv considered in a meeting held on a boliday—is the
somewhat ticklish question necessitating thic  reference to  the Full
Bench. Eauallv at iseve is the correctness of a Division Bench jUdement
in Kaomlesh Roy v. Rudra Narain Rai and others(1) and a conflict of
precedent within this Court on the point.

2. The facts are undispnted and lie in o narrow compasgs. Respon-
dent no. 3 Baidvanath Prasad  wag efected the Pramukh of Berleand
Panchavat Samiti some time in the vear 1979 A motion expreccipe
want of confidence was pranosed acainst him and a notice reanisition-
ing a meetine of the mrtbers of the respondent Samiti sighed hy more
{han the reanjsife number of membere  was made  over o the said
responclent on the 17th of “Mavch, 1983, who, however, refused to

(I (1091 A T.R. (Pat.) 264,
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recejvo the requisition. Consequently the sajd requisition was presented
te the Block Devejopment Officer-Ex-Officjo Sceretary of the Samiti,
who {orwarded the same to respondent no. 3 With ui, enCci.ement to
eall v special meeting for considering the no-confidence metion. On
behalf of the two writ petitioners it has been averred hat respondent
no 3 nevertheless paid no heed to the said requisition and in accor-
danee with rule 7 of the Bihar Panchayat Samitis and Zila Parishads
{Conduct of Business) Rules, 196%, respondent no. 5 called 2 meeting
of 2]l the members of the respondent Samiti on the 27th of March,
1983. at 1 p.M. for considering the no-confidence metion under a
uotice issued by him in this behalf on the 25th of March, 1983, The
writ petitioners have averred that because the motion Was dirccted
against respondent no, 3, the Pramukh of the Samiti, Petitione: no. 1
Mobammad Zainu] Abedin, who was the Up-Pramukh of the said
Samiti, acted as the Chairman of the said meeting which was attended
by 53 members constituting more than tWo-thirds of the strength of the
tota]l members of the Samiii, and after a deliberation of over two hours
the said motion was unanimously carried. Thereafter respondent no. 5
who was present at the meeting affixed the resolution expressing Want
of confidence in respondent no. 3 on the Notice Board of the respob-
dent Samiti (Annexure 2 to the petition).

3. The primary grievance of the writ petitioners is that the
respondent State of Bihar acting under section 68 of the Act proceeded
to cance] the resolution aforesaid on the ground that the meeting had
been held on the 27th of March, 1983, which was a Sundav and
urder rule 3 no such meeting can be heid on a holiday and further
that she holding of the requisitioned meeting had  carlier been stayed
11‘85-’?'1' the If)l‘del‘s of the State Grverument passed on the 25th of March,

2; disedl.

4. Tv the counter-affidavit filed on behaif of respondent ges. 1
- an? 2 i has been averred that the Director-Cpm-Additional Secretary
(rewnordent no. 2) by his office letter dated the 24th of March, 1983,
had issued an order commumicating the decision of the Government
to postpone the published wmeeting of noconfidence against the
Pramvkh but despite the said decision duly communicated the meet-
inT was neverileless sought to be held on the 27th of March, 1983,
in which a vote of no-confidence wag passed. Tt is the case that the
stid meeting was a deliberage disobedicnce of the order of the State
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Government and equally flagrunt viclation of rule 3, which forbids the
holding of a meeting on a holiday. It is then the claim that the State
Governnient is empowered under section 68 to cancel any resolution
by the Paschayat Samiti and in the present case the said resolutjon
being in violation of the statutory provisions has been rightly set aside.

5. Now thie basic, il not the solitary, argument raised, by learned
coensel on behalf of the Writ petitioniers is that rule 3 which prescribes
that the meeting of the Samiti shall not be held on a holiday has no
relevance or applieability to a special meeting for considering the no-
confidence motion against the Pramukh or Up-Pramukh as envisaged
by rule 7. On this premise the submission was that such a meeting can
be held on a holiday without any blemish, and primary reliance for
thia submission was on the observation in C.W.J.C. No. 1013 of.198]
which undoubtedly buttresses this stand.

_ 6. Inevitably the contention aforesajd has to be evalnated within
the paraineter of the statutory provisions, Reference wmust first be
made to section 92(1) which' is in the following terms: —

“32(I} A motion expressing Want of confidence in the Pramukh
or the Up-Pramukh of a Panchayat Samiti may be made
by a notice signed by not less than one-third of the total
number of the members of the panchayat samiti and it
shall be dealt with in accordance with the prescribed
procedure.”

Now, the preseribed procedure referred to |

ok ! 1 : i the aforequot
ﬁgf“.‘); is Sgcg out by the Bihar Panchayat Samitis and Zila Pla:-qist?aig
(Conduct of Business) Rules, 1963. Therein the relev . .
call for notice in extenso, are: ’ velevant rules, which

“8. Every Samiti/Parishad shall meet at least once in eve
two monthg for the fransaction of buginesg 1on 8 rly
days, not being hokidays and guey, hourg  of ifﬁ nI s
it may arranfe and also at other times ag oftre:zaz.s' a(i

meeting is called by the Pram iti
Adhyaksha of the Parishad.” ramule of the Semitif
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“5(1) No meeting shall be held unless notice of the place, date:
and time of the mceting and of the business to be
transacied thereat, is piven iv wriiing 1o members at least
len clear days beloye the gae of tiie meeting. A copy of
the notice shall be pusted on ihe Notice DBoard of the
Papchayat Samiti/Zila Parishad.”

“7(1y The Pramunh/Adhyaksha shal] cal} for a special meeting
including the meeting for considering no-confidenee
motion 2zainst the Pramukh or U;»-Pramukh/Adhyaksl,a
or Up-Adhysksha within seven davs of the Teceipt of the
request in writing signed by not lsss than  one-third of
tota] numher of members of the Samiti/Parishad specify-
ing the resojution which it is Pronosed to move:

Yrovided that where Pramukh/Agdghyaksha does not call the
meeting within the timelimit the Block Deveclopment
Officer/Secretary shajl call the mecting within thres days
thereafter.

(2) The procedure for dealing with the no-confidence motion
shall be the same as Iaid down in rules 29 to 43 of these
rules:

Pravided that the motion of nn-confidence shall be carried with
the support of not less than two-thirds of the members
present and voting.”

“29. Anv matter requiring the decisions of the Samiti/Parishad
shail he put in the form of a reso!ution.”

“32. Notice of resolution shail be in Writineg and si'fnf;d 13’)’ the
mover and should contain a copy of the resolution.

“33. Resolutions. the notice of Which has been given at Jeast
seven clear days before the convening of any mecting,
shalt only be consiclered in that meeting, but the pn_esi:
ing member may allow, for ‘reasons to be stated by him
a resolution to be entered on the list of business with
shorter notice.”
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A pluin losk at the contents and language of rule 7(1) would show
that it spells out the methodology for calling a speeial meeting of (he
Sumiti or the Pavishad, It preseribes that on the requisition in Writing
sizned by wet less than one-third of the total number of members the
Peamukli must cail a special mceting  within ceven days therefrom.
Turther, as o matter of abundant caution, the proviso to sub-rule (1)
lays down that on the failure of the Pramukh or the Adhyaksha to
«cr!l the meeting within the (ime-limit the Block Development Officer
or the Secretary sholl eall sueh a  sperial meeting within three days

therenfter.

7. Now, the threshold question herein is  whiether the mandate
anc the preserintions of time aforesnid for calling a  sPecial meeting
mean the aetual helding of such a meeting or merely the calling thereof,
i.e.. the fxation of the place. date and time of the meeling and
adequate nntice thereof to the members. On behall of  the rif
petitiorers. jt was tenuouslv =ousht to be contended that the intent
of rule 7(1) is that the special meeting for considering the no-confi-’
dence meetine chould he expedijtiosly held frrthwith, ithin seven
davs of its requisilioning. On that premise, it was further cﬂntended;
that riefes 9 and 3 and some other rules Wenld have no relevance or
applizability to a special  weeting for  eorsidering the no-confidence

motion, held under rule 7.

8. 1 regret my inability to subscribe to the aforesaid stbmission
of th. tewrned counsel for the writ petitioners, Wiich appears to me
as fallacious. From what would f(oilow in some detail hereinalter, it
would be plain that merely the calling of a meeting is not the actua]
holding thereof. "The two acts. in my view, are dislinct and separate.
Consequently. rule 7 merely prescribes the time-limit within which, on
receipt of a requisition, the meeting is to be called either by the
Pramukh or the Adyaksha and on his lailure to do so, by the Block
Devclopment Officer or the Secretary respectively. The calling of a
meeling herein merely means that adequate notice of the place, date
and time of the meeting and of the business to be transacted therein
has to be duly given to the memDbers of the respective bodies. On this
prelinsinary point. I would hold that rule 7 does not prescribe the time
for the actual lholding of the meeting but only lays down {he perjod
of seven days and three days respectively for the calling of a special

meetjng as such,
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. 9. Yet again, it Was contended on behalf of the writ petitioners
that rule 7 was itscll a self-contained code and barring rules 29 (0
43, to which specific reference is made by sub-rule (2), the other
rules (and. in particular, rules 3 and 5) have no relevance to speci?l
meeting called thereunder for considering a no-confidence motion. I
regret my inability to accept any such submission. To my mind,
rule 7, far from being a scif-contained ccde Unaffected by the other
rules, is only confined to the methnadnlogy for calling a special mecting.
A perusal of the same would make it plain that this Tule is not
confined only to a no-confidence mation as such against the Pramukh
or the Up-Pramukh or the Adhyaksha or the Up-Adhyaksha but on
the other hand, it is a general provision for the calling of a sPecjal
meeting on the written requisition by one-third or more members of
the Samiti or the Parishad for considering any other business to be
fransacted thercat. By virtue of section 32 (1) as also by specific
refercnce, in rule 7(1) a no-confidence motion is also included in, and
covered by, the modus of calling a specia] meeting. The larger scheme
of the rule would indicate that under rule 3 ordipary meetings are to
be called by the Pramukh of the Sapiiti or the Adbyaksha of the
Parishad. On the othér- hand, an alfernative ruethod of calling or
reqUisitioning a specid] meeting is also provided by rule 7 which
prescribes that this must be on the Written requisition of one-third
or more of the total number of members of the Samiti or the parishad.
The distinction betwixt the two, therefore, is that of an ordinary
meeting of the Samiti or the Parishad called by its Pramukh or
Adhvaksha, as against a special meeting Tequisitioned af the instabce
of the requisite number of membDers under rule 7. However, this
distincfion Detwixt the ordinary meeting and special meeting loses any
further significance once the said meeting has been Properly called
and thereafter the procedure for condUcting the said meefing is broadly
similar and identical. Rule 7(1), therefore, is nof a self-contained code
or 2 law unto itself buf provides only a method of convening or
requisitioning a meecfing Which thereafter has fo conform to the general
or special rules for the holding thereof. On this finding, Wwhen once -
meeting has been duly requisitioned and called in terms of rule 7
then the other rules automatically shajl be atfracted thereto and, in
particular, the preceding rtles 8 and 5 as well. Indeed, the larfer
schenie of the rule would indicate thaf rule 7 is not o be construed in
jsolation but as 2 part of the mosaic of the other rules, in Which if ig
in-laid. Part II of the Rules has Been given the heading of “CONDUCT
12 LLR—5
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OF DUSINESS AT MEETINGS OF PANCHAYAT SAMITIES
AND ZILA  PARISHADS". Consequently, the rules thereunder
would be attracted equally to ordinary or-special meetings. It wolid
appear thay wherever the word ‘meeting’ has been wused in the Rujes,
the same would include within ita sweep Dboth an ordinary and a
special meeting requisitioned by move than one-third of the members.
Therclore, rules 3 to 21, which form part of the sub-chapter abelled
as ‘General’, ave equally applicable to every ordinary op special
meeting called thereunder,

10. Tt calls for pointed notice herein that once a special meeting
has becn requisitioned Under rule 7, no Particular procedure for
giving of notice thereafter is spelt out in the said rule itseltf. Even
though peintedly asked, learned counsel for the writ petitioners could
not refer us to any provision which provides differently [or the calling
of a special meeting. Tt is. therefore, plain that strajightway the
provisions of rule 5 (I3 would be attracted, which lay down that notice
of a meeting with date, time and place thereof including the business
to be (ransacted thereat must be given in writing to the members

_at least ten clear davs before the date of such a meeting. One cannot
easily imiagine that the meeling of a large statW{ory Dbody like the
Samiti or the Pavishad can be held dehors any rules for giving notice
thereof and calfing of the same. I am clear]y of the opinion that ruje 5
is equally and squarely applicable to the calling of a special meeting,
as it obviously is to the ordinary meetings. .

11, Again, sub-rule (2) of rule 7 itself gives a lie direct to the
‘stand that the said ruje is in anv way a self-contained code for the
purnose of either holding a special meeting or for considering a no-
confidence motion. Indeed, the sub-rule, in ferms, prescribes that the
procedure far dealing with any no-confidence motion shall be the same
as Taid down in rules 29 to 43. The sub-chapter of ‘Resolution’
comprising therein rules 29 to 48 is plainly attracted to both ordinary

© and special miectings. Tt is mandafed by rgle 20 that any matter
requiring the decision of the Samiti or the Parishad shall be ﬁut in the

form of a resolution. Rule 32 jfsell provides thaf the notice of such
resolution must l?e in writing and signed Dy the niover and should

contain a copy of the said resolutions. Tt is significant thaf rule 33

lays down that ordinarily a resolution shall only be considered if 2

clear notice thereol has Dbeen given seven clear days before tHe
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convening of a meeting. This rule again negatives the somewhat
tenuous stand of the writ petiticners noticed earlier that the meeting
for considering a no-confidence motion under rule 7 must be held

within seven days of its requisition,

12. Once it is held that apart from the methodologs of requisition-
ing a speeial meeting under rule 7. the rest of the rulCs for the conduet
of business at such meetings are common, it would follow that rule 3
would be equally attracted to a special meeting. It, in terms, prescribes
that the Samiti or the Parishad is to meet upon such days Which are
not holidays. The Samiiti and the Parishad being large bodies (some
. of them have a membership of 50 to 100 persons), the framers of the

ruie have taken carc to prescribe in great detail not only the methodo-
logy of convening 2 meeting but also of conducting such meetings
by as many as 59 precise rules therefor. Some of the maiters have
.been gone into in meticulous detail by these provisions. Now, if the
bar of holding an ordinary meeting on a holiday has heen sPecifically
laid, one sees mo particular reason Why this Would not be made
applicable to a special meeting as Well Which, as I have already said,
is distinct only as regards the manner of calling or reqUisitioning the
swpe. It is common knoWiedge that Legislatures and other important
statutory bodijes are chary of holding meetings on notified holidays
On principle and on the scheme and the language of the ruie, I am
clearly inclined to the view that rule 3 is equalfy applicable and
atlracted to the holding and conduct of a special rﬁeeting (incfuding
onc for considering a no-confidence motion against the Pramukh or
the Up-Pramukhb) and bars the sarie fo be held on a holiday.

13. Inevitably one musf now turn to the precedents of this Court
and doubts rajsed with regard thereto which, indeed, have pecessitated
this reference to a larger Bench, Pride of place must be 8iven fo a
Di\'isiOn Bench judgment in Kamilesh Roy v. Rudra Narain Rai and
others(l) in which, though the reasoning is someWhat cryptic, the
conclusion is enfirely in consonance with the view I bave faken above
for defailed reasons. Therein ope of the principal points raised Was

(1) {1981) A.LR. (Pat) 264.
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that the meeting of the Panchayat Samiti held on holiday was hit by
rule 3 and, therelore, invalid, It was observed as [ollows: —

“In the meantime a special notice Was given by respondent
no. 2 on 4th October, 1979 fixing the. meeting on 7th
October, 1979 which was a holiday. It was hit by Ruje 8
as no such meeting could be leld on a holiday. The rules
have been framed under Section 75 of the Act for carry-
ing out the purposes of the Act and it requires to be
laid belore each House of the Legislature for a total
period of 15 days. The rules thus being statutory rules
have the same force- as the provisions of the Act.
Rule 8 being a complete cmbar@o on a meeting being
held on a holiday, the meeting held on 7th October, 1979,
was against the express provision of Rule 3.”

14, Learned counsel for the Writ petitioners, however, attempted
some misplaced reliance on an observation in Rajendra Singh V. The
State of Bihar and others(l). In the said case, the question of applica-
bility of rule 3 and of holdjng o meeting of the Samiti on a holiday
did not even remotely come for consideration. The case is thUs not
of the Jeast assistance to the Writ petitioners. After a consideration of
the scheme of the rules in general, it was observed in paragraph b of
the report that a no-confidence motion has to be consi?lered in a
special meeting called [or and conducted under section 32 read with
rule _7 and not according to the procedure for conVening the ordinary
meeting. There can be no quarre] with this proposition. As has been
repeatedly said by me eatlier, a no-confidence motion, in view of the
procedure prescribed, has to be considered in a special mecting called
under rule 7. The aforesaid observation is thus not the Jeast basis for
the proposition that rules 8 and 5 would not be attracted or applicable
to such a meeting. It must, therefore, be held that the pcas of
Rajendra Singh (supra) is plainly distinguishable, )

e — .
e —— -

(1) (1982) P.L.J.R. 159,
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15. It now remains to advert to a single Bench judgment in
Deuvta Charan Lal v. The State of Bihar and others(1). Reading of the
brief judgment therejn indjcates that the matter was not adeqUately
debated or canvassed before the Bench and neither Principle nor
precedent was cited nor the larger eonspectus of the rules adequately
high-lighted. The binding precedent of the Division Bench in
Kamiesh Roy’s case (supra) rendered on the 2nd of January, 1981
was not brought to the notice of the learned single Judge cither, The
finding in the judgment being pl2inly contrary to the larger Bench
judgment in Kamiesh Roy's case thus seems to have becn rendered
per incuriam. However, there is no manner of doubt that an observa-
tion was made therein that the provisions of rule 3 were not applica-
ble to the special meeting convened under rule 7, which is not sound
Jaw in view of the detajled rcasons given above. With the gre2test
respect, thercfore, the judgment in Devta Charan Lal's case (supra)
huag to be overruled.

18. To conclude, the answer to the qUestion posed at the Very
outset is rendered in the negative and it is held that in view of rule 3
a motion of no-confidence against the Pramukh or the Up-Pramukh
of a Panchayat Samiti cannot be validly considered and passed in &
meeting held on a holiday. The earlier view of the Dijvision Bench in
the case of Kamlesh Roy v. Rudra Narain Rai and others is herebs
affirmed.

17. Once the legal position is settled as above, it is plain that
this writ petition must fail. It is common ground that in view of the
fact that the meeting had been called for the 27th of March, 1983,
which was a Sundav, the State Government, in pursuance of the
mandate of rule 3. had staved the holding of anv such meeting. It
conld not be and. indead, wag not even remotelv urged before us thaf
the State Government did nof have the power to order such stav. Tt
must, therefore, he held as valid. Nevertheless. in flagrant violaiinm
thereof a meeting was held in haste on a holiday. ConseqUently. the
State Governnient was compelled under the mandate of rule 3 to
cancel the sajd resolution passing the vofe of no-confidence on a holiday.
In the writ jurisdiction I find not the least justification to interfere

(1) (1981) & W.J.C. no. 1013 of 1981 decided on 2nd April, 1981.
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with (he action of the respondent Statc, ‘ ‘ thir e
tion and equally in  conformity with the statutory rujes. The wrib

petition, thevefore, must be dismissed, but in view of the m'tncacylof
the question and some confliet of precedent (\'t’thll necelssualtcsL the
overruling of the earlicr single Judge judement in Devia Gharon al’s
(itse) 1 would leave the parties to bear their own costs.

Hart Lat AGRAWAL, J.—After having read the lucid judgment -

e learned Chief Justice, there hardly remains anything
ugeful which 1 eap ndd, but since the correctness of one of the ]udg.
ments ia the ease of Rajendre Siagh v. Tie State of Bihar and others())
wlich hag been rendered by me, also did arise for consicleration, L
would like to add a few observations of my own.

prepared by (!

10. It has been rightly observed by the learned Chief Justice that
the main question referred to the Full Bench did not arige in that
caze. The prineipal question that arose in that case Was as to the
limitation for helding the adjourned meeting for consideration of 2
mation of no-confidence against a Pramukh and an Up-Pramukh. By
the obscrvation in paragraph 5 of tho judgment that “a no-confidence
motion has to be copsidered in a specia) meeting ealled for and condVe-
tad under seetion 3¢ read with rule 7 and not according to the
procedure for convening ordinary meeting”. T did not mean that the
other procedures and the rules for convening a meeting did not apply
allogether,

T entircly agree that the period of seven days for convening &
special meetina for considering a non-confidence motion under rule 7
of (he Bihar Panchavat Samities .ond Zila Parishads {Conduet of
Business) Rules, 1963, does not mean that the meeting itself must be
held within the period of seven days from the receipt of the Written
request by the preseribed number of members of the Samiti. Similarly
a threr days’ tinie limjt preseribed for the Block Development Officer
or the Secretary to call the mecting in case of the failure of the
Pramvkh to call for the meeting Within the time  Ijmit preseribed for
him. does not mean that the meeling itself ghould he held within the
peried of three davs. Sueh construction would he unworkable in view

e e e e

(D (198 PILILR, 159,

which was Within jts jurisdic-
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of the large number of the members of the S2injti and its constitUtion.
No time limit appears to have heen fixed nnder the law regulating
the convening of the special meetings for holding the mceetings either
by the Pramukh or the Executive Authority of the Samiti. The Jaw
simply enjoins upon them a duty that no delav  beyond the time of
seven days and three days should take place by the respective autho-
rities in calling for the special meeting, The "date of the meeting
obviouslv may be after the respective perinds of seven dayvs and three
days. In that view of the matter, while fixing the date for convening
the meeting. davs of holiday have to be avoided in View of the special
provision cantained in rule $ in this regard. As the meceting in question
hal been convened on a Sunday, it Was invalid in law being hijt by
rule 3. The application. therefore, must be dismissed.

R. C. P. Smna, J.—I agree.

&, P T Application dismissed.
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CIVIL WRIT JURISDICTION
Before Hari Lal Agrawal and §. Shamsuf Hassan, [].
1984
July, 30

KRAJU KUMAR PRASAD AND ANOTHER.*
v

THE ADDITIONAL MEMBER, BOARD OF REVENUE
BIHAR, PATNA AND OTHERS.

Bihar Land Reforms (Fixation of Ceiling Area and Acqui-
sition of Surplus Land) Aet, 1961 (Act XII of 1962), section
16(5) and Transfer of Property Act, 1882 (Act IV of 1882)
section  h2—scope and applicability of—transfer made by the
purchaser of the land on the date of filing of application under
section 16(3)—effect of—évents taking place, whether simulta-
neous—rule of lis pendens, whether apply in such a case—
transfer by a purchaser in favour of third party—when can be
defealed—pléa of farzi mnature of the transaction—Onus to
prove,

Where the execution of the sale deed in favour of the
third party by the purchaser of the land was done on the very
date of the application for pre-emption;

Held, that in such a case it will not be possible to decice
the question of priority of either of the execution of the sale
deed or the making of the application for pre-emption in point
of time and, therefore, it must be assumed that both the events

*Civil Writ Jurisdiction Case nos. 8005, 3097 and 3098 of 1970. Tn the matter
of spylications under Articles 226 and 227 of the Coustitution of India.

Prem Shankar Prased—Petitioner in C.W.J.C. 8097,

Ajog Kumar Prasad & oihers—Peiitionera in C.W.J.C. 8098,
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took place simultaneously and stood on equal footing in that
view of the matter, the rule of lis pendens would not apply to
such a case as the transaction was made before the lis {applica-
tion for pre-emption would have started its operation to
attract this doctrine);

Held, further that the only ground on which the transfer
by a purchaser in favour of third parties.could be defeated is
to establish that the subsequent transfer is either farzi or a
sham transaction. The burden to prove this fact would lie on
the head of the person who makes out such a case.

Case laws reviewed.

. Applications under Articles 226 and 227 of the Consti-
" tution of India.

The facts of the case material to this report are set out in
the judgmeng of Hari Lal Agrawal, J.

Messers Balbhadra Prasad Singh, Md. Wasi Akhtar and
Strajul Hoda, for the petitioners is all the cases.

M!s. Chandramauli Kumar Prasad and Ravi Shankar
Prasad, for the respondents in all the cases.

Hari LAL AGRAwAL, J.—In this batch of three writ appli-
cations which have been referred to a Division Bench by a
lezrned single Judge and have been heard together, the ques-
tion of Jaw arising for consideration is the effect of a transfer
by the purchaser of the land in question on the date of the
filing of the application-under section 16(3) of the Bihar Land
Reforns (Fixation of Ceiling Area and Acquisition of Surplus
Land) Act, 1961. The petitioners in all the three cases are
the purchasers and are related to each other so much so that:-
petitioner no. 2 of the first case is the petitioner of the second
case and brother of petitioner no. 2 of the third case. These
petitioners purchased certain lands situate an village Harnath-
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pur in the district of Fast Champaran, from respondent nos. 5
and 6 under hiee separate sale deeds for Rs. 9,000 each which
was registered on 29th September, 1977, and according to their
case the lands conveyed to the petitioners under the three sale
deeds formed one compact block.

5. On 21st November, 1977 respondent no. 4 filed appl
cations for pre-emption in the court of Land Reforms Deputy
Collector Sikrahna at Motihari for transfer of the lands in
question to him claiming himself to be an adjacent raiyat
thereof and on the same day, i.e.. 2ist November, 1977. the
petioners in their twrn, had also execnted separate sale  deeds
in favour of different persons for the lands/part (sic), which
werc however, registered on 17th December, 1977.

On the notice of show cause being issued by the Deputy
Collector, the petitioners challenged the right of the pre-
emptor, nter alia, on the ground that they were not adjoining
raivats of a]] the lands and that the petitioners themselves were
adjoining raiyats to one of the plots, being plot no. 1407, that
being an ancestral plot of all the petitioners purchased by their
ancetor Sukhram Sah and recorded in the name of Gauri Shan-
kar Sah. The Deputy Colltctor by his order dated the 10th July,
1978 {Annexure 2) rejected the pre-emption application on the
findings that the pre-emptor was not the adjoining raiyat of
all the lands transferred to the petitioners and that the purcha-
sers. nawnely, the petitioners, themselves were also in  the wes.
tern boundary of plot no. 1407. ‘

It is necessary, however, to mention that one of the points
taken bv the petitioners in their defence was that the pre-
emption applications were defective for not impleading the sub-

_scquent transferees from them. The transferees had also
madle applications before the Deputy Collector (vide Annexure
12) for being made parties to the proceeding on the ground that
they were bonahde purchasers and in possession of the lands
in question, they had also challenged the report of the Anchal
Adhikari (Annexure B) against them. The pre-emptor, how-
ever, filed a rejoinder objecting to the prayer of the subsequent
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transterees for being added as parties vide his rcjoinder dated
7th  Dteember, 1977 (Annexure 13). His stand was that the
transicrees were farzidars of the petitioners,

. 9. It was conceded at the Bar that the Deputy Collector
did not pass any separate order on the petition of the subsc-
quent transferees and, although during the course of hearing
Mr. Balbhadra Prasad Singh, appearing for the petitioners, on
the instructions of the junior, stated before us that in his order
(Annexure 2) also the Deputy Collector did not pass any order
in this regard, I however, find from the scrutiny of the order
of the Deputy Collector that he has made an observation that
the transter of the lands by the petitioners on 21st November,
1977 did not appear to be farzi. ‘

4 The pre-emptor also failed before the Collector of Moti-
iari in his appeal, who by his order dated 30th May, 1979/
13th June, 1979 (Annexure 8), relying upon a Bench decision
of this Court in Chandradip Singh and another v. The Addi-
tional Member, Board of Revenue, Bihar(t), dismissed the
appeals mainly on the ground that the petitioners having trans-
ferred the land to a third party on the date the application for
pre-emption was made, no order could be passed against themn.
The pre-emptor then filed revision before the Board of Revenue.
The learned Additional Member of the Board allowed his appli-
cation on committing a serious error of Jaw, contrary to the
view of this Court in a large number of decisions, that despite
the sale decds in favour of the subsequent transferees which
were registered after the date of the pre-emption applications,
the petitiontrs, had still sobsisting title in the lands and
therefore, there was no impediment in the way of the pre-
emptor for the order of pre-emption in his favour.

It may be stated that before the Board of Revenue the pre-
emptor’s stand that the petitioner had no status of boun_da.ry
raivat, was not challenged. The fact that the pre-emptor is in
the boundary of onc of the plots of the block = of the land in
in question is also an undisputed fact. The purchas_ers, there-
fore, have come to this court, as already said earlicr.

(I J978) ALR. (Pat.) 118.
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5. 1t appears from the order of reference of ‘the learned
singlo Judge that the question mooted before him was as to
whether the general principle of lis pendens as contained In
section 52 of the Transfer of Property Act, which is otherwist
applicable to such alienations and transfers, would also apply
to cases coming within the mischief of section 16(3) of the Act.
Before us also, Mr. Balbhadra Prasad Singh on the first day of
hearing had made long arguments in support of his contention
that the Ceiling Act being a special statute, must be considered
to be a self-contained Act and the principles of general law,
unless specifically made to apply, could not be attracted to
govern the rights of the parties.

It may be mentioned that this Court in several decisions.
although there the question as such was not raiseq, applied the
principle of lis pendens, and notwithstanding that Mr. Bal-
bhadra Prasad Singh on the second day of his argument sub-
mitted that this question being a debatable one the matter may
be remanded on other question, I, however, in order to clinch
the issue and avoid any further unnecessary controversy, would
like to record my wiews. 1 do not find any substance in the
conteution of Mr. Singh in this regard. The rights of the
citizens of India must be governed by the law they are governed.
The transaction of sale of agricultural lands—matter under
Chapter V of the Ceiling Act—has been provided only for
carrying out the intentions of this special law, namely, to
avoid fragmentation and maintaining compaciness of agricul-
tural holdings and not for any other purpose. Simply because
a provision of pre-emption has been made under Chapter V  of
the Ceiling Act imposing certain restrictions on Further acqui-
sition keeping in view the scheme and purposes of the Act, the
principles of general laws otherwise governing the law of trans-
fer such as the provisions of the Transfer of Property Act and
the Registration Act ¢tc. cannot be avoided. Section 3 of the
Ceiling Act containing a non obstante provision that the provi-
sions of this Act shall have effect nofwithstanding anything to
the contsary contained in any other law, custom or usage for
the time being in force, or even any decreec or order of any
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Court, in my opinion does not mean that such provisions which
are not contrary or in conflict with the provisions of this Act
could also have no application altogether,

The argument of Mr. Balbhadra Prasad Singh that unless
the provisions of the general law were not specifically adopted
by special mention in any Jocal law or statute they will have no
application, in my opinion, must, be rejected.

6. As already said carlier, this Court has repeatedly applied
the law of pre-emption in the cases of a subsequent transfer by
the purchaser for considering its effect on the rights of the pre-
emptor. Reference at least to three reported cases can be =l
once made, namely, (1) Smi. Sudama Devi and others .
Rajendra Singh and others(l), (2) Abdullah Mian v. Jodha
 Raut and others, (2) (my own judgment) and Chandradip Singh

- (supra).

7. 1t is true that the law of pre-emption was not known 1n
India betore the advent of the Moghul Rule, but in course of
time customs of pre-emption grew up and were adopted it
village communities in different form (see Digambar Singh and
Ahmad Said Khan:XLII Indjan Appeal 10 at 18). However,
after the Constitution the law of pre-emption was held to be
invalid by the Supreme Court in the cases of Bhau Ram v.
Baijnath Singh and others(3) and Sant Ram and others v. Labh
Sing and another(4). Protection therefore, has to be provided
to this legislation by including it in the Ninth Schedule of the
Constitution to save it from being struck down as being viola-
tive ot Article 19(1)(/) of the Constitution.

() (1971 ALR. (Pat.) 109,
(2) (1976} B.B.C.J. 649,

(3) (196%) A.LR. (S.C.) 1476.
(4) (1965) A.LR. (S.C.) 814.
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8. Be taat 1s it may, the fact that the registration of the sale
deeds in question in favour of third parties on 17th December,
1977 in would date back to their execution on 21st November,
1977 in view of section 4 of the Registration Act, is now a well
scttied law as repeatedly held by this Court including tn
the cases of (1) Sudama Devi (supra) and (2) Ghandradip Singh
(supra). The claim for right of the pre-emptor on the ground
of being an adjacent, raiyat to the vended lands in favour of
the petitioucrs would have clearly succeeded on  this ground
in as mueh as, to neutralise that right, the plea of the peti-
tioners being also adjacent raiyat to the plots vended in their
favour from before, was given up before us. Question, there-
fere, is ax 1o what will be the eflect on the obvious right of
the pre-emptor by transfer of the properties to third parties by
the petitioners.

9 In the case of Ramchandra Yadaw v. dnutha Yadav and
cthers(t) this Court considered three situations of subsequent
transfers by a purchaser, namely, (1) second purchaser taking a
document executed and registered before the filing of the appli-
cation. In such a case the second transferee gets a good title
to the property and there is no question of his right being
defcated by a subsequent application for pre-emptor; (2) seconct
sale deed being executed and registered after the filing of the
application for pre-emption. In such.a case the second trans-
fer is clear]y hit by the doctrine of lis pendens: and (3) docu
ment of sale being executed before the filing of the application
for pre-emption, but, registered after its filing. In such a case
alsc the application for pre-emption would fail on account of
the fact of registration of the document dating back to the
date of execution of the deed.

The instant cases, however, are not covered by anv of the
above situations in as much as here the execnution of the sale
dceds in favour of the third parties was done on the verv date
of the application for pre-emption. T sitting singly, was faced

(1) (1071 BLI.R. 994
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with exactly a similar situation jn the case of Mir Rafique v
Aadditional Member, Board of Revenuc, Bihar and others(l),
where after consideration of the authorities on the point I held
that in such a case it was not possible to decide the question of
priority of either the execution of the sale deed or the making
ot the application for pre-emption in point of time and, there.
fore, it must be assumed that both the events took place simul-
taneously and stood on equal footing. Mr. Singh could not
indicate any reason to take a different view in soch a situation

He had to concede that it would be very difficult to find any
way out to reach to a conclusion regarding priorities. In that
view of the matter, the rule of lis pendens would not apply to
sucir a case as the transaction was made before the lis (applica-
tion for pre-emption) would have started its operation to
attract this doctrine. The only ground on which the tranzfer
by a purchaser in favour of third parties could be defeated was
to establish that the subsequent transfer was either farzi or a
sham transaction. Undisputedly the burden to prove this fact
would lie on the head of the person who makes out such a case
(sce Chandradip Singh’s case—supra), and as already seen. this
was the stand of the pre-emptor also vide his objection pectition
(Annesore 13), Except makini this assertion in his rejoinder
objecting to the prayer of the subsequent transferrees ‘o oe
impleaded as parties to the proceeding, no effort was made by
him to prove his stand. No material was brought to our notice
to show that the Deputy Collector refused to take anv evidence
by the pre-emptor on this question. It was, however, argued
before us on the basis of some authorities of this Court where
this Court had remitted the matter to the first court for decid-
ing such a question in presence of the subsequent transferees.
but the situations in all those cases were different. Firstly they
were cases where the transfers were made subsequent to the
date of the filing of the pre-emption application and the argu-
ment was that the sole intention for those transfers was to
defeat the claim of the pre-emptor, or where the question was

(1) (1%81) B.B.CJ. 83.
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decided in the absence of the subsequent transferees and where
it was held that, such a question must be decided in presence of:
those transferees in order to bind them.

In Mir Rafique’s case (supra), 1, however, deriving support
from the case of Bishan Singh v. Khezan Sing(l), took a view
that the law of pre-emption engrafted in section 16(3) was a
right still weaker in nature than the customary law of pre-
emption, and the application of the pre-emptor must fail af the
purchaser and the pre-emptor have equal rights, since the
weaker right must, give way to the right acquired by the vendee.
The right of a pre-emptor 1s a mere right to the offer of a thing,
about to be sold and such a right is a merely secondary right or
a rewrediol right to follow the thing sold. In thees cases, there-
fore, it is not possible to hold that a different principle or
standard should be applied as the present facts and circumstan-
ces are very much similar to those of Mir Rafique’s case (supra).
The only exception fo this principle can be a case where a
subsequent transfer is either a sham or a farzi deed because in
that event the subsequent tvansferee has got no independent
status and does not acquire any legal right. :

10. Before parting with these cases, however, I may men-
tion that at one stage the learned counsel for the pre-emptor
submitted that the question of ‘farzi’ should be decided in pre-
sence of the purchasers and, therefore, the matter should be
remanded back ‘to the first court for re-determination of the
question of ‘farzi’ and disposing of the petition (Annexure 12)
in presence of the subsequent purchasers. This contention
has lost its significance in view of the fact that the pre-emptor
led no evidence in support of this plea, save and except making
one sentence rejoinder in his application (Annexure 13) and,
therefore, never intended to discharge his burden. In that
view of the matter the Deputy Collector could not have taken

(1) (1058) A.LR. (8.C.) 898.
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any cther view than to observe in his order that the subsc:
quent transactions were mot ‘farzi’ in nature, which has also
been confirmed in appea). Since this finding is in favour of
the subsequent transferees, their absence was not material as nn
prejudice can be said to be caused to them in view of this con-
clusion.  Of course, if a cantrary finding would have been
recorded, then that could pot have betn done without bringing
them on the record, and in that event I might have thought
to remit the matter back to the Deputy Collcctor for re-examin-
ing this question in presence of the parties including the subse
quent transferees, The pre-emptor, therefore, cannot be
heard to say now for a remand.

11. All the three applications, therefore, musy succeed
and the order of the Board of Revenue be quashed. I would
accordingly allow the applications and quash the order of the
Additional Member, Board of Revenue, contained in Annexurc
‘4’, but, in the circumstances, shall make no order as to costs.

S. Smamsur Hasan, J.—I am entirely in agreement with
the conclusions arrived at by my learned Brother. 1, however,
wish to add a few words of mine, The question of application
of the rule of lis pendense has already been sattled by several
decisions which have been referred to by my learned Brother
and the point is my vitw, is no longer res integra.  The sub-
mission of Mr. Balbhadra Prasad Singh that the Bihar ILand
Reforms (TFixation of Ceiling Area and Acquisition of Surplus
Land) Act, 1961, (in short, ‘the Act') being a self-contained Act
precludes the application of general law is entirely untenable,
Section 16(8) of the Act introduces the principle of pre-emp-
tion but it relates to the sale and transfer conducted under the
Transfer of Pronerty Aci and the Registration Act and,  there
fore, the restrictions imposed or the rights created by the enact.
ment in cquestions certainly offects any transac’ion under
section 16(8) and that will include the applicability of the
law of lis pendensc.
i2 1.I.R.—6
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In my view, the whole question in this case is, however,
ecademic, since it is a2 common ground that the transferee was
aso boundary raiyat of the transferred land. The pre-emptor
had no right to pre-empt such a transferee. It may be that
the point was not canvassed before the last Court or in this
Cow t; bug the Courts of fact have stated this fact as correct and
thag point was raised before those Courts. Learned Junior coun-
sel appearing for the petitioners stated that this point was
actually raised before the Board also. Be that as it may, the

pre-emptor does not acquire any right in the circumstances of
this case.

M. K, C. Applications Allowed.
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CIVIL WRIT JURISDICTION
Before Hari Lal Agrawal and S. Shamsul Hasan, [].
1984.
July, 30,
UMA SHANKAR SHARAN SHRIVASTAVA.*
v,

. THE BIHAR STATE CO-OPERATIVE MARKETING
UNION LTD., PATNA AND ANOTHER.

Bihar and Orissa Co-operative Societies Act, 1935 (Act VI
of 1935), Sections 40 and 48—Scope and applicability of—-
Society holding a person liable for shortage of property put
under his custody and charge—matier, whether covered by
clause (b) of section 40(1) or section 48—matter covered by
clause (b} of section 40(1)—period of limitation prescribed for.

Every claim for demand cannot be put under the cover of
scction 48 of the Act where the society held a person liable for
shortage of properties put under his custody and charee which
allegedly arose by reason of his negligence or misconduct, the
matter 15 fully covered by clause (b) of section 40(1) of the Act
and not under section 48. Once this position 1is understood
then the period of six years limitation has got to apply. The
very proviso to sub-section (1) of section 40 lays down that no
order shall be passed under this sub-section in respect of anv
‘act or Omission’ mentioned in clauses (a) to (d) except within
six vears of the date on which such act or omission occurred.

*Civi Writ Furisdictirn Case no. 378 of 1977. To ihe wmatler of aa apphi-
cation unds: Articles 926 and 227 of the Constituficn of India.
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Held, therefore, that in the instant case as the physical
verification was made on 30th June 1959 and 30th June 1561
claiming Rs. 7,242.97, the claims were apparently barred by
time when the reference was made,

Purnea Ministerial Governmeng Officers’ Co-operative
Saciety Ltd, v. Abdul Quddus(}) and Madhay Prasad Singh v.
Asst. Registrar, Co-operative Societies, Biharsharif Circle and
Ors.(2) referred to. ’

Application under Articles 226 and 227 of the Constitution
of India.

The facts of the case material to this report are set out in
the judgment of Hari Lal Agrawal, J.
R
M/s.' Rameshwar Prasad and Amarendia Kumar Sinha for
the petitioners.

My. Rama Raman for the respondents.

1{. L. AcrawaL, J.—This writ application arises out of a
procecding instituted against the petitioner under section 48 of
the Bihar and Orissa Co-operative Societies Act, 1935 (herein-
after to be referred to as ‘the Act’y in which an award for
Rs. 18,365.16 has been made against the petitioner by the
Joint Registrar, Co-operative Societies, Bhagalpur, on appeal.

2. The question that has been raised for our decision on.
behalf of the petitioner 1is that the claim was barred under
section 10 of the Act, and, therefore, the award should be
quashed.

(1) (1963) B.L.J.R. 069.

(2y C.W.7.C 82/19 decided on 6th July, 1984.
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3. The relevant facts of the case shortly stated are as
follows: —

The petitioner, at the relevant time, was Depot Manager
at Masrakh, Sidhwalia and Banmankhi under the Bihar State
Co.operative Marketing Union Ltd., Patna, from [2th July
1953 to 15th October 1966. While he wag posted at Masrakh,
ou ‘physical verification on 30th june 1959, a shortage of
33 tons 11 qunts. of coal valued at Rs. 1,516.04 was found and
while he was at Banmankhi, a shortage of 122 tons 7 quintals
of coal valued at Rs. 7,242.97 was found in the year 196].
Further, a shortage of 122 tons of coal valued at Rs. 5,798 was
reported after the petitioner made over charge there on 10th
August 1966. The value of the total shortage, therefore, came
to Rs 14,555.01. The Marketing Union filed a claim for the
said amount along with interest thereon, The Board of
Directors of respondent no. 1, made a reference to the Assistant
Registiar of Co-operative Societies, Purnea for proceeding
against the petitioner under section 48 of the Act for making
an award against him. The Assistant Registrar absolved the
petitioner from all the liabilities by his order dated 2nd April
1971, vide annexure-i.

4. Then an appeal was filed by Tespondent no. 1 before the
Joint Registrar, Co-operative Societies at Bhagalpur, who, by
his order dated 13th November 1971 (annexure-2) allowed the
appeal and held the petitioner liable for the amount ruentioned
above. The petitioner’s revision petition before the Registrar,
Cooperative Societies, Bihar, Patna, was withdrawn, vide
annexure-3, as not maintainable.

5. While admitting this application, this court had stayed
the operation of the order contained in annexure-2. Although
no counter-affidavit has been filed on behalf of the respondent,
a long application for vacating the order of ad-interim stay was
filed stating the facts. The said application was rejected after
directing the petitioner to firnish sureties” to the extent of
Rs. 9,000. - SAE
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6. As already indicated above, the main argument made
on behalf of the petitioner was that the nature of the demand
fell under the mischief of section 40 and not under section 48
of the Act and, therefore, six years limitation would apply in
this case.

7. In order to understand the argument, it is necessary to
examine the ambit and scope of both the provisions of sections
40 and 48 of the Act.

8. Section 40 deals with the liability of a person who has

_ taken part in any organisation or management of the socicty as

well as of its past or present officer. It is for making an order

requiring him to contnibute such sum to be determined by the
Registrar as appears to him that such person has—

(a} made any payment which is contrary to law or to the
rules or bylaws of the society or is against the
directions or instructions of the financing bank
for which the society is acting as agent under sub-
section (3) of section 16; or

(b) by reason of his culpable negligence or misconduct,
involved the society or the financing bank for
which it is acting as agent under sub-section (3)
of section 16 in any loss or deficiency: or

(¢) failed to bring into account any sum which ought to
have been brought, into account; or

(d) misappropriated or fradulently retained any property
of the society or of the financing bank for which

it is acting as agent under sub-section (8} of
section 16.

These liabilities have been described as ‘Surcharge’ in the
very heading of section 40.
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.. 9. Section 48, on the other hand, deals with certain kit
ot ‘dispute’ and reads as follows: —

Section 48(1)—If any dispute touching the business of
a Yegistered society (other than a dispute regarding
disciplinary action taken by the society or its
managing committee against a paid servang of
the society) arises: —

(a) amongst members, past members, person claim-
ing through members, past members or deceased
members, and sureties of members, past mem-
bers or deceased members, whether such sure-
ties are members or non-members; or

(b) between a member, past member, persons claim-
ing through a member, past member or deceased
member, or sureties of members, past members
or deceased members, whether such sureties are
members of non-members, and the society, its
managing committee or any officer, agent or
servant of the society; or

(c) between the society or its managing ecommitiec
and any past or present officer, agent or servant
of the society; or

(d) between the society and any other registered
society; or,

(¢) between a financing bank authorised under ghe
provisions of sub-section (1) of section 16 and
a person who is not a member of a registered
society.

10. The stand of the respondents was that, the claim of the
respondent no. 1 was covered by section 48 of the Actas it
was dispute touching the business of the society and was not
a. case of surcharge within section 40 of the Act.

Mr. Rama Raman, who appeared for the respondents,
took the same stand. But on examination of the ambit of
section 48 of ‘the Act, it is difficult to accept his contention.
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It is well-known proposition of law that wheun a- matter falls
under any specific provision, then it must be governed by that
provisions and not by the general provisions (generalia speciali-
bus non devomant), section 48 of the Act, no doubt. speaks of
dispute touching the business of a society, buf, at the same
time, that dispute must arise under any of the conditions or
circkmstances mentioned in the various clauses of that section.
"The only clause, which speaks of a dispute touching the casc
of a servant of the society is clause (b) and that also says that
the dispute relating to the servant of the society must be
between a member or his successor, on the one hand, and the
sevvant, on the other hand. In other words, the scope of the
dispute contemplated under section 48 is entirely different from
the kind of dispute with which we are concerned in this case.

I may usefully refer to the case of Purnea Ministerial
Government Officers’ Co-operative Society Ltd. Fs. Abdul
Quddus(1) where also it was held that a reference made to an
Asgistant Registrar for an award under section 48 of the Actl
being not a dispute within the meaning of section 48, the
Assistant Registrar had no jurisdiction to make the award and,
therefore, it was barred by limitation under.section 63 of the
Act. Therefore, it is clear that every claim or demand cannot
be put under the cover of section 48 of the Act. Here the
respondent, society held the petitioner liable for shortage of
properties put under his custody and charge which allegedly
arose by reason of his negligence or misconduct. The matter is,
therefore, fully covered by clause (b) of section 40(1) of the
Act and not under section 48. Once this position is understood
then the period of six years limitation has got to apply. The
very proviso to sub-section (1) of section 40 lays down that no
order shall be passed under this sub-section in ‘respect of anv
‘ac, or omission” mentioned jn clauses (a) to (d) except within
six years of the date on which such act or omission occurred:

11. We have seen that the referepce was made to the
Assistant Registrar in the year 1968, and the order was passed
by the Joint Registrar (annexure-2) on 15th November 1972 on

Ty 1083, ILLJLL. 90n,
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appeal with respect to shortages which. in any case, occurred
prior to 15th October 1966.

In support of above view, I may refer to a Bench decision
of this court in the case of Madhav Prasad Singh Vs. the
Assistant Registrar, Co-operative Societies, Biharsharif Cirele
and others (C.W.].C. 82/79), dated 6th _]u.y, 1984. In the order
annexure-2 also, 1t is clearly mentioned that the physical verifi-
cation at Masrakh was made on 30th June 1959. "It is further
stated therein that at Banmankhi, it was done on 30th Junc
1961 for which Rs. 7.242.97 has been claimed. ‘ihese two
ciaimng, in any case, were apparently barred by time when the
1eferencc was made. With respect to the last item of claim for
Rs. 5,796.00, it was determined on verification of the stock ou
10th AugusL 1966 vide annexure-2. Wxthout, going into the
question as to when the ‘act or omission’ in question, was done,
it must be held that the award is barrcd as heving  been ma,dg
beyond the period of six years even from the date of verification.
The proviso providing the period of limitation speaks of passing
of the order within the period of six years, unlike the periods
fixed in the Limitation Act for initiating an action or starting
a proceedmcr within the preseribed period of limitation. It s
something like the limitation fixed under the new Code of
Griminal Procedure for taking cognizance by a Magistrate. 'I'he
date of instituting a criminal prOCeeding either by way of a first
information veport, or a petition of complaint is not relevant
here. The relevant date is when the Magistrate takes cognizance
for the offence.

12. Since the application must succeed on the question of
limitation itself, it is not necessary to examine any other point
in the matter.

18. The result of the above discussion is that this applica-
tion is allowed and the order contained in annexure-2 is hereby
quashcd but without any costs.

S. SuamsuL Hasan, J.—I agree.

M. K. C. Application allowed.
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FULL BENCH

Before 8. S. Sandhawalra, C, J., Nagendra Prasad Singh and
Uday Sinha, JJ. '

1984.
August, 6.

HARENDRA PRASAD SINGH *
v.
THE STATE OF BIHAR AND ANOTHER.

Bihar Land Reforms (Fixation of Ceiling Area und Aequi-
sitror: of Surplus Land) Act, 1961 (Bihar Act XIT of 1962),
seclions 324 and 32B as inserted by the Bihar Land Reforms
(Fixation of Ceiling Area and Acquisition of Surplus Land)
(Amendment) Act, 1982 (Bithar Act IV of 1982)—proceedings
pendings on the date of commencement of the Amending Act—
fina! publication under the old unamended section 11(1) of the
Ceiling Act after coming into force of the Amending Aet—
pending proceeding, whether must be disposed of afresh—
finai publicalion of the notification. whether would be without
furisdictior end non est.

Held, as under:

(1) Under the mandatory provisicn of section 32B of the
Bihar Land Reforms (Fixation of Ceiling Area and Acquisitton
of Surplus Land) Act, 1961, the Revenue authoritits are
obliged to dispose of afresh all pending proceedings except
those in which final publication under sub-section (1) of
section 11 of the Ceiling Act has already been made prioxr (o
the 9th April, 1981, being the date of the commencement of
the Bihar Land Reforms (Fixation of Ceiling Avea and Acqui-
sition of Surplus Land) (Amendment) Act, 1982.

FCCT Wi Jorisdictio Case no. 3821 of 1083. In the matter of en appli- -
cation under Articles 226 und 227 of tho Constitution of India.
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(1t) After the enforcement of the Bihar Land Reforms
(Fixation of Ceiling Area and Acquisition of Surplus Land)
(Amendment) Act, 1982, on the Yth of April, 1981, if the
Revenue authority proceeds to publish a notification under the
provisions of the old unamended section 11(1) of the Bihar
Lard Reforms (Fixation of Ceiling Area and Acquisition of
Surplus Land) Act, 1961, it would plainly be ignoring and
contravening section 32B and nullifying the object and purposes
thereof.

{#7i) The failure to dispose of the pending proceedings
afresh and the final publication by way of notification under
section 11(1} of the old unamended Act after the 9th of Apnl,
1981 would be without jurisdiction anc. therefore. non est;

" Held, therefore, that the Additional Collector was within
his rights to initiate the fresh proceedings under section 32B of
the Bihar Land Reforms (Fixation of Ceiling Arca and Acquisi-
dior: of Surplus Land) Act, 1961. -

Shrimaty Sudha Devi v. The State of Bihar and anr.()

Umashankar Prasad Sah v. The Stale of Bihar und ors.(2),
overruled.

"Application by the Land-holder.

I'he facts of the case material 1o this report are set out in
the judgment of S. S. Sandhawalia, C. J.

The case in the first instance was placed for hearing before
a Division Bench, which referred the case to a Full Bench.

On this reference.

T 1) WG no. 4679 of 1982 decided on the 25th of Januery, 1933,
12) C.W.P.(. no. 2170 of 1083 decided on the 17th of Mnay, 1983,
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Mr, Bhupendra Narain Sinha for the petibioners.

Mr, Jagannath Jha, Standing Counsel and Mr. Anand
Sahay, Junior Counsel to Standing Counsel I for the respondents.

S. S. SanpHawaLia, C. J.—The meaningful questions for-
mulated and referred for an authoritative decision by the Full
Bench me in the terms following: — '

“(#} Whether a revenue authority is obliged to proceed
afresh after coming into force of section 32-B of
of the Ceiling Act?

(i) 1f the revenue aufhority proceeds to publish a noti-
fication under the provisions of old section 11(1)
of the Act, would it not amount to  ignoring
section 32-B and nullifying the object in the intro-
duction of section 32-B of the Ceiling Act?

:7#7) Whether the failure to initiate a fresh proceeding
and to publish the notification under section 11(1)
(old) of the Ceiling Act would be non-est?”

Equally at issue s the correctness of the two Divisiof Bench
judements in Shrimali Sudha Devi v. The State of Bihar, and
another (C.W.]J.C. No. 4679 of 1982 decided on the 25th of
Jaruarv, 1983) and Umashankar Prasad Sah v. The State of
Bihar and others (C.W.].C. No. 2170 of 1983  decided on the
17th of May, 1983), which, ‘indeed, have " necessitated this
reference.

2. The facts giving rise to the questions aforesaid arv
undisputed and lie in a narrow compass., Harendra Prasad
‘Sicgh, writ petitioner, is a land holder of village Manglapur,
district East Champaran. A proceeding under the Bihar Land.
Reforms (Fixation of Ceiling Area and Acquisition of Surplus
Land) Act, 1961 (hereinafter to be referred to as the ‘Ceiling
Act’) was initiated against him sometime in the year 1976 (vide
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Ceiling Case No. 285 of 1975-76). The proceeding, as is pol
unusual, dragged on for some years. Whilst it was pending and
Lefore the petitioner’s objection under section 10(3) of the
Cailing Act could be disposed of, the Bihar JVand Tefrrrs
(Fixation of Ceiling Area and Acquisition of Surplus Land)
(Amendment) Act (Bihar Act 55 of 1982) (hcreinafter to be
referred to as the ‘Amending Act’) was enacted and enforced
by publication in the Bihar Gazette on the 30th of April, 19¢2
in substitution of \ts predeccisor Ordinances. "This Amending
Act, like the earlier Ordinances, was to come into force retros-
pectively with effect from the 9th of April, 1981 and, apart
from many significant changes in the existing Statute, it,
inter alia, inserted section 32A and 32B in the parent Act. The
latter provision provided that every pending procceding, which
is not the subject matter of appeal, revision or review, and in
which final publication under sub-section (1) of section 11 of
. the Ceiling Act, as stood before the amendment had not been
made, shall be disposed of afresh in accordance with the provi-
sions of section 10 of the Ceiling Act. Despite this provision,
the Land Reforms Deputy Collector, completely ignoring the
same, aod without, any fresh determination proceeded to issue
> notification in terms of old section 1I(1), which was
admittedly done on the 3lst of May, 1982, However, the
Additional Collector, under section 32B of the Ceiling Act,
initiated fresh proceeding against the petitioner and issued a
draft statement under section 10(2) of the said Act and further
called upon the petitioner to file objection, if any, in term= of
seciion 10(8) of the Ceiling Act (vide annexure | doted the 17th
of June, 1988). Aggrieved thereby, the present writ petition has
been filed seeking the quashing of the same.

2. 'This writ petition originally came up for hearing before
a Division Beuch presided over by my learned Brother, Uday
Sinha, ]. Before that Bench particular reliance was placed on
the cases of Smt. Sudha Devi and Umashankar Prasad Sah
(supra) for the proposition that the final publication under tke
unamended sub-section (1) of section 11 of the Ceiling Act
having been made even though affer the enforcement of
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section 32B, the Additional Collector had no jurisdiction to
iritiate fresh proceeding and decide the maftter afresh ir
accordance with the amended law. Entertaining some doubt:,
about the correctness of the ratio in the aforesaid cases, the
matter was referred to a Full Bench for an authoritative decision
on the questions formulated and thag is how it is before wus

now.

4. Inevitably one has to turn to the legislative back-drop
for the purposes of true construction of the provisions of the
Ceiling Act. Yet, the details of its chequered history and the
amendments numerous thereto are not necessary to be adverted
to. The parent Act—Bihar Land Reforms (Fixation of Ceiling
Area and Acquisition of Surplus Land) Act, 1961—was enforced
in 1962, It underwent substantial amendments by Bihar Act ]
of 1978 and was further amended by Bihar Act 9 of 1973. Bihar
Act 22 of 1976 then introduced changes intrcducing the concept
of thc ‘appointed day’ of the 9th of September, 1970 an¢
further enacted sections 4A and 4B for purposes of re-determ»
nation of the surplus area, This was followed by Bihar Act 7

of 1978. .

6. Tt seems unnecessary and equally not quite possible to
keep track of all the numerous Ordinances issued at various
times which had introduced amendments and changes in the
law. It suffices to mention that Bihar Ordinance no. 66 of 1981
was published in the Bihar Gazette on the 9th of Aptil, 1981
and was quickly followed by Bihar Ordinance no. 202 of 198!
and Bihar Ordinance no. 22 of 1982 and ultimately culminated
in the Bihar Land Reforms (Fixation of Ceiling Arez and
Acquisition of Surplus Land) (Amendment) Act, 1982, which
now falls for construction. By the aforementioned Ordinances-
and the lasi Amending Act subsfantial amendments were made
in the defining section 2 and also in section 4. What, however.
deserves a pointed notice is that the computing section § was
altogether substituted and similarly section 9, which gave an
option to the family to select a ceiling area, was also substituted.
In the material section 10 sub-clauses (cl), (c2) and (c8) were
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inserted in clause (¢) of sub-cection (1) thereof. Changes werc
brought in the succeeding section 11 as well. Apari from
roaterial amendments in the other provision, sections 32A and
32k, which pointedly call for construction here, were inserted
in the Statute. These obviously call for notice in extenzo:

“324. Abatement of appeal, revision, review or refe-
Tence.—An appeal, revision, review or reference
‘other than those arising out of orders passed unde:
Section 8 or sub-section (3) of Section 16 pending
hefore any authority on the date of commence
ment of the Bihar Land Reforms (Fixation of
Ceiling Area and Acquisition of Surplus Land}
(Amendment) Act, 1982, shall abate:

Provided that on such abatement, the Collector shall
proceed ‘with the case afresh in accordance with
the provisions of section 10:

Provided further that such appeal, revision, review o
“reference arising out of orders nassed urder
Seciion 8 ot sup-section (3) of Section 16 =zs has
abated under Section 13 of the Bihar LanA
Reforms (Fixation of Ceiling Area and Acquisi-
tion of Surplus Land) (Amendment) Act, 1982,
shall stand automatically restored before the
proper authority on the commencement cof this
Act.
32B. Initigtion of fresh proceeding.—All those proceed-
ings, other than appeal, revision, review or
reference referred to in Section 32-A pending on
the date of commencement of the Bihar Land
Reforms (Fixation of Ceiling Area and Acquisi-
"tion of Surplus Land) (Amendment) Act, 1982,
and in which final publication under sub-section
(1) of Section 11 of the Act as it stood before the
amendment bv aforesaid Act, had not been made,
shall be disposed of afresh in accordance with the
provisions of Section 10 of the Act.”
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6. 1t is in the light of the aforesaid back-drop of legislative
changes that sections 32A and 32B are now to be construed. It
is manifest that by virtue of amendments in sections 2, 4, .10
and 11 and the actual substitution of sections 5 and 9 (apait
from amendments in other sections) wide ranging substantive
and structural changes were brought about in the Ceiling Law.
(o give effect and content to these changes, it was therefore,
laid down in nnmistakable terms by virtue of sections 32A and
3B that the surplus area would be determined in accordance
‘therewith, from the date of the enforcement of the Amending
Act. These two sections, therefore, were the effectuafing or the
cxecuting provisions to give practical shape fo the intent of
the Legislature in making the statutory changes. It deserves
recalling that the Ceiling Act was enforced nearby 20 years
carler mn 1962 and surplus area had been determined in accord
therewith for nearly 2 decades. Therefore, if the Legislature
had not directed a re-deterimination of the surplus area n
accordance with the new law, the same would have merely
remained on paper. It is with this end in view that section 32\
provided even with regard to all appeals, revisions, reviews ot
references, which were pending before any authority on the
9th of April, 1981 that they would abate and the Collector shall
proceed with the case afresh in accordance with the amended
provisions of section 10. Similarly, with regard to all. proceed-
ings pending on the 9th of April, 1981, barring those which had
achieved finality already by the publication under the unamen-
ded sub_—section (1) of section 11, it was directed in categorical
termy that the same shall be disposed of afresh in accordance
with the amended law. In the larger prospect, therefore, it is
plain that the 9th of Apri!, 1981 is in a way a clear watershed
herein. 1t was on that day that Ordinauce no. 66 of 1981 was
enferced and retrospectivity has now been given to the Amending
Act with effect from this very date. Al proceedings, whether
by way of appeal, revision, review or reference or pending
proveedings by way of publication under section 11(1) of the
Ceiling Act prior to the 9th of April, 1981 were left wntouched.
However, all such, procee(_hngs subsequent to the said date were
thereafter to be decided in accordance with the changed law
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and consequently it was mandated that these shall be disposed
of afvesh in accordance therewith. In sum, substantive changes
in the iaw, which had been enacted, were sought to be proce-
durably enforced by directing a re- detcrmination of the surplus
_arca 1'.1 accordance therewith vith ellect from the date of the
commencement of the Bihar Land Reformas (Fization of Ceiling
Ater and Acquisition of Surplus Land) (Amendment) Act, 1982,
ie., on the 9th of April, 1981 a,foresalc. That, r]amly, 15 the
lmgcr legislative intendment behind secticns 32A ‘and 328
against which their patticular language has to be Internreted.

7. Having noticed as above, one may now advert ic  the
three distinct questions formulated by the vteferring Bench,
A p]ain leok at them would, however. show that tne answer
thereto weuld turn upen a single core. question. This s
whether the nublication ¢f a nctification even & long time after
the 9th of April, 1881 under the unsmended section 11(1)
would be non zsf hecause of the Bithar Land Reforms (Fization
of Ceiling Area and Acauisition of Surplus Land) (Amendmenth
Act, 1989 with retrospective effect from the 9th of Anril, 1981.

8. Learned counsel for the writ petitioner facing an uphill
task had tenuously attempted to contend that section 39p uniike
section  82A does mot, in term, provide that the rending
nroceedings would 'ﬂtovether fabate From this it was wuv‘ﬂ;
to be prO]ected that even thoush the publication of tre drafy
statement under the unamended :e"uon 11 of the Ceiling Act

nnv ke do nofent contvavencion of the Sinfute and in viels h'm
of the mandate of re-determination vet the said wnubliration
wou!d not be wholly void or non est.

9 The submission aforesaid, instead of aiding the zfand
of the writ petit'oncr appears to me, in fact, as hoa\'lv bCC"l—
eranging on it. By the settled canon “of eomfmcuon, a Statut
hac, to be construed as a whole and its provisions have fo he

ead harmoeniously. When sections 32A and 828 arz read
Locrcthc*r they seem fo run patpntly counter to the writ neti-
tioner’s stand. Both of them, with effect From the 9th of April,
1981, ¢ry a halt to all the =arlier nroczedings and to begin on
a clean slate and to have them disposed of afresh. These again

12 TLLR—7
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have to be re-determined or decided afresh in accordance with
the provisions of section 10 of the Ceiling Act, i.c., 1n accord
with the changes brought about in the law. As has already beea
noticed, the whole thrust of the Amending Act was to bring
about changes in the substantive law and to effectuate them by
dirceting a re-determination in accordance therewith. The legal
pun that is songht to be made out on behalf of the writ
petitioner on the ground that section 32B does not employ the
word ‘abatement’ is of no consequence. Indeed it is well settled
in legal terminology that the term ‘abatement’ is wusually
employed with regard to appeals, revisions, reviews, etc. To say
that the original proceeding pending before an authority would
abate appears to be inapt legal phraseology. Therefore, the
Legislature has employed the term of abatement with regard to
appeals, revisions, reviews or Teferences and thereafter directed
that: the Collector shall proceed with the case afresh in accor-
dar.ce with provisions of section 10 by section 32A. However,
when it came to pending proceedings (other than those covered
earlier by scction 32A section 32B provided that [except thase
v.hich had achieved finality or were ready before the 9th of
April, 1981 by express publication under the unamended
section 11(!) of the Ceiling Act] these pending proceedings must
he disposed of afresh in accordance with the amended law. Far
from the fact that nothing would have turned on the non-
employment of the word ‘abatement’ in section 32B, in fact,
the reading of both the sections would indicate that the
Legislature had in mind the identical results to follow, namely,
a rc-determination or disposal afresh in accordance with the
amended law in either case. Indeed, it was plausibly argued
before us on behalf of the respondents that the cafegoric mandate
to decide afresh is even something stronger and larger than mers
abatement. The word “abatement’ connotes only a ceasing or
putting an end to the proceeding. The direction to decide
afresh not only wipes away the earlier decision or finding bul
divects a fresh application of mind and a decision thereatter
and in a way would even be on a larger and stronger footing.
The gpecious argument resting on the non-employment of the
word ‘abatement’ in section 32B must fail.
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10. What 1 have opined above is in accord with what has
beer. authoritatively Jaid down in Chandrajot Kuer v. The
Stat: of Bihar and others(l). Therein, whiie construing this very
section 32B, it was held as under:

"“The above provision shows that all proceedings pending
on the date of commencement of the Ordinance
of 1981 and in which final publication under
section 11(1) has not been made shall be disposed
of afresh in accordance with the provigions of
section 10 of the Act. The combined effect of
sections 32A and 32B, therefore, is that the entire
procedure from beginning to end must be carried
out afresh. Since the proceedings have got to be
decided afresh, all findings arrived earlier stages
of the proceedings must be considered to have
been wiped off whether the findings of fact were
in favour of the land-holder or were in favour of
the Revenue. Findings in favour or againsg a
land-hold or Revenue must be considered afresh.”

11, Yet again even on behalf of the writ pefitioner it was
not disputed that after the 9th of April, 1981 any publication
under the old unamended section 11(1) would be under a non-
cxisting provision and equally contrary to the mandate of
section 32B, which requires the pending proceedings to be
decidecd afresh in accordance with the amended law. Conse-
quently, it is patent—and, indeed, was conceded—that such
a publication under the unamended Acf would be clearls
centrary to the Statute and would have to be set aside or quashed
if challenged by way of appeal or writ petition on the ground
of the violation of the Act. Yet the sole argument was that the
publication having been made, it must nevertheless be allowed
to hold ihe feld till it is expressly set aside by a competent

() (398%) B.B.C.T. 197.
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authority by way of appeal, revision, review or reference. It
is not casy to subscribe to this somewhat hyper-technical sub-
wission. Palently, a publication after the 9th of April, 1981
would suffer from a triple grievous infirmity. It would support
to be under a provision which is non-existing having been, ia
terme, superseded or amended by the Statute. Apparently, it
would De published per incuriam without noticing that the
unamended section had ceased to have legal force with effect
frown the 9th of April, 1981, Then such a publication would
be in headlong conflict with the unmistakable mandate of section
32B that such a pending proceeding must be disposed of
afresh. Again, the command o¢f the law is that, the re-determina-
tlou nst be in accordance with the amended provisions of
caction 10 of the Ceiling Act. Yet, concededly, the impugned
publication would be in accord with the provision which had
iz>en obliterated by the Staiute. Therefore, it must follow thay
after the Sth of April, 1981 any final publication purporting tn
he under the unamended section 11(1) and without any ve
determination in accordance with the amended law, would h
wholly without jurisdiction and, thus, non est.

12. 1t is well settled that if ary action is blatantly in
violation of the mondate of law and purports to be taken under
a non-existing provision then the same would be non et and
and must wholly give way before the majesty of the law, One is
awme of the somewhat thin line of distingtion betwxt action
which may be voidable or void but would hold the fizld till it
is set aside and those which are wholly non est. I am clearly
of the opinion that an action, which purperts to be under o
non-existing Staiute and frontally cont,i*a,ly' to the express man-
datc of an exisling Statute and suffering from the jnfirmities
‘noticed above, would come well within the category of an action
which has to be classified as non est.

1% Lastly, what appears to me as an argument ‘of despera-
tion was also raised to the effect that secfion 32B was divectory
in nature and its infraction would nof render the impugned



VOt NIV

PATNA SERIES. b7

actioir void. Reliance was sought to be placed on observation in

H  HMHazari Lal Kuthiala v. Income-tax Officer, Speciol Circle.
Ambala Canti(1). |

14. In considering the somewhat tenuous stand, what frst
meets the eye is the fact that section 828 is couched in terms
mandatory, which directs that the proceedings shall be dispoged
of afresh and not merely that there may he so dispased of.
Learned counsel for the writ petiticner could net peint eut
rationale why herein the werd ‘shiall’ may he ronstiued as ‘ma”
thougl it is undeniable that as & matter of construcijon in a
specific situation it may be possible. What then callv for nnbice
is the fact that this section casts a mandatory duty on the
autharity to decide the matter afresh. The whele nurport and
centent of the section herein is to place this obligation or dutv
on the concerned officers in the wake of the chavges broughe

-‘Jbout in the subsiantive Jaw. Where a provion casts a

tatutory duty, it must ordinarily be construed as mandaicry

‘Lecause if an enforceable right arises in someone, he can even
“Feek a writ of mandamus for its perfermance. As has been

noticed carlier, the Ceiling Act was passed way nack in 1962
with considerable amendments thereafter and surnlos grea in
accord with the unamended provision stood already determinec
i most, if not all cases. The whole object and nurpose of the
Amending Act of 1982 would thus be frustrated and the charges
in Jaw would merely remain on paper unless a re-determination
was done afresh in accordance therewith. Therefore, a cons-
truction that section 32B is directory would, in essence, defeat
the very purpose of the substantive changes and on sound
cannons of construction such an anomalous wesult is fo be
avoided. Lastly, the whole of the secticn is directed solely tu
the mandate of re-determination of the proceedings afresh. i
it were to be construed as directory in the sense that the
competent authority may or may not determine the question
afresh then, indeed, nothing virtually survives from this previ-

(1) (1961) ALR. (S.0) 200.
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sion. 1t is, therefore, difficult Lo construe a provision as directory
if the result is that the same would be virtually effaced from
the Statute and Frustrate the very underlying purpose of this
cnactment. It must, therefore, be held that section 32B is
plainly mandatory in nature.

15. Once that is so, learned Counsel for the respondents
were right in urging that not only was section 32B mandatory
but. in essence, 1t obliterates and wipes oft what had been done
carlicr anid incvitably things could not be left in a vacuum but
have to be re-determined. The earlier proceedings, even though
in accordance with the old law (barring those which werc
piotected) were rendered nugatory and a fresh decision oblign
ted on the basis of the changes designedly made in the law
Therefore, a true construction of the words “be disposed of
afresh” is itself a mandate that the earlier disposal of the cases
is virtually nullified. o put it in a metaphor, it wipes off the
writing ou the slate leaving it clean fo be written afresh
Viewed from another angle, section 32B is itself a statutory
setting aside of the previous determination. The submission
that cven though the final publication of draft statement under
the: unamended section 11(1) affer the 9th of April, 1981 would
be contrary to the Statute, it should be allowed to hold the
field till it 1s set aside by way of appeal, revision or quashing,
appears to me as contrary to the very grist of this law. It
would be sanctifying a multiplicity of proceedings by way of
individual challenge and setting aside of a determination
wholly without junsdiction when the section itself says that
the earler proceedings are obliterated and the matter is to bhe
decided afresh. Tn a way section 32B, in order to avoid multi-
plicity of proceedings, has, by the fiat of the law itself, wiped
out the proceedings under the old law and directed their
re-determination in accordance with the new law. The sub-
mission that orders or actions passed or taken illegally under
the old law should be individually got set aside by the tortuous
process of appeal, revision or review does not at all* commend
itself {o me.
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16. Again an obvious and inevitable corollary of the
admitted promise that the pending proceedings under the old
law would be wiped off is that after the enforcement of the
uew law on the 9th of April, 1981 anything purported to be
done under the old and non-existing law would be plainly
non-est. If that, which was in accord with the existing law at
the time, has been statutorily set aside, it would be anomolous
to suggest that any action purporting to be under a non-
existing and repealed provision would still hold the field. Even
0 determination matters, if no appeal, revision, review or
reference were to abate and be decided afresh in accordance
with the new law, then to suggest that subsequent to the
date of the commencement of the Act, the action under the
old law would have any legality, is plainly untenable.

17. It remains to advert to the two decisions of this Court
on which primary reliance was placed, which, indeed, necessi-
tated this reference to the larger Bench. The earlier one in
point of time—Sm¢. Sudha Devi v. The State of Bihar, aend
angther (supra) was rendered at the motion stage itself. The
brief nature of the observations would indicate that inevitably
at that stage-the issue was not adequately canvassed by either
side Neither princinle nor precedent seems to be either sited
or noticed in the judgment, The issue was taken as one of
first impression and decided on the language of the section as
introduced Ordinance no. 22 of 1982. It was not pointedly
noticed that the Ordinance had come into foree with effect
fiom the 9th of April, 1981 whilst in the said case the final
publication had been made more than a year thereafter—on the
97th of April, 1982. What was protected under section 32B
itself was the final publication under section 11(1) of the
Ceiling Act as it stood before the amendment by the Ordinance.
The Bench noticed the language with regard to the publication
vnder section 11(1) of the Ceiling Act buf seemed to have
missed the crucial phrase “as it stood before the amendment
by the afaresaid Ordinance”. Obviously, what stood untouched
were matters prior to the enforcement of the Ordinance and
also that, in which final publication had already taken place.
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before the 9th of April, 1981 and clearly in accord with the
unamended law, as it then stood. There could possibly have
been no intendment to protect and leave out of the ambit of
section 52B any publication under section 11(1) not only aiter
the enforcement on the 9th of April, 1981 but also illegal
because of having been made in accordance with the unamended
law which would no longer be in existence. Inadvertently, this
basic Fallacy seems to have crept in by the inevifable faci ar
a matter of considerable import being decided at the motion

stage itself without adequate assistance at the Bar. With the
" preatest deference, the said judgment does mnot lay down the
faw correctly and is hereby overruled. The later view in
Umashankar Prased Sah v. The State of Bihar and others (supra) .
primarily followed Sm¢. Sudha Devi’s case. Herein again the
mattet was decided at the motion stage itself without being
adequately canvassed. An added reason was sought to be given
by the Bench that section 32B does nct use the word ‘abate’ as
section 32A does. This aspect has been already considered iix
detail and the distinction, far from any way aiding the case of
the writ petitioner, has been found to boomerang on the same.
For the earlier reasons recorded and equally with greater defe-
rence, this judgment also must be overrnled as not laving down
the law correetly. ' '

I8 In ihe lighi of the aforesaid discussion, 16 must be held
that the final publication under the uramended section 11(13
of the Ceiling Act long after the 9th of April, 1981 would be
non est because of the enforcement of the Bihar Land Reforms
(Fixation of Ceiling Area and Acquisition of Surplus Land)
(£ mendment) Act, 1982, '

19.,Once that is hr:l_d, the clue or, indeed, the answer to
the three distinct questions automatically falls into its place.
At is accordincly be!d as under: —

(2} Under the mandatory provision of section 32B the
Revenue authorities are obliged to dispose of
afresh all pending proceedings except those in
which final publication under sub-section (1) of
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“section 11 of the Ceiling Act has already hee:
made prior to the 9th of April, 1981, being the
date of the commencement of the Amending Act.

(1i) After the cnforcement of the Amending Act on  the
9th of April, 1981, if the Revenve authority
proceeds to publish a. notification under the
provisions of the old unamended section 11(1) of
the Ceiling Act, it would plainly ke ignoring and
contravening section 32B and nuliifving the
object and purposes thereof.

(17l) The failure to dispose of the pending j:roceedings
afresh and the final publication by wav of notifi-
cation under section 11{1) ¢f the oid ynamended
Act after the 9th of April, 1981 would be withaut
jurisdiction and, therefore, non est.

20 Moo, in the light of the aforeszid amveere o the
questions before the Fu!l Bench, it is plain that the writ
petition is without merit. Herein it is common grcund that
the final publication under sub-section (1) of sectinn 11 was
made on May 31, 1982, thus, more than one vyear after the
enforcement of the Amending Act. Equally, it is common
ground that this final publication was under the old unamended
section 11(1). The same having been amended by the Statute,
the notification being in accordance with a non-existing law,
would be non est and it has to be held that the said proceed-
ing was devoid of all jurisdiction and non est. Consequently,
the Additional Collector was within his rights to initiate the
fresh proceedings under section 32B. The challenge to the same
is untenable and, consequently, the writ petition is hereby
rejected without any order as to cost.

. NAGENDRA PrasaD SINGH, J.—I agree.
Upay Sinaa, J.—T agree,

s. . . Application dismissed
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FULL BENCH
Before S. S. Sandhawalia, C.J., S. Ali Ahmad and B. S. Sinha, JJ.
1984 |
August, 8.

NDEONIRAYAN SINGH AND OTHERS*
U,
THE COMMISSIONER OF BHAGALPUR DIVISION & ORS.

Sanihal Parganas Settleent Regulation, 1872 (Regulation 1I7
of 1872) sections 27 und 42—section 27—oritinal transfer with regard
to land recorded a Mulraiyat-ka-jote, in contravention of the settion—
adverse possession—>brescriptive period of twelve Years for perfecting
title—whether, would stop running from the date of enforcement of
Santhal Parganas  Tenancy (Supplementary Provisions): Act, 1949
(Bihar Act no. XIV of 1949) section 42—efectment of the subsequent
purchacer—letality of—subsequent settlement of the land with the
des-eudents of original raiyat—iegulity of.

By a sale-decd dated 22nd March, 1939, (the original transfer)
38.09 acres of land which was recorded as Mulraivat-ka-jote, were
sold in contravention of section 27 of Santhal Targanas Settlement
Regulations. 1872, to B.X.R., who a®ain sold the plot, along with
Muiraiyat rights to father of writ-petitioner by sale deed dated 26th
June, 1950, The descendents of original raiyats filed application chal-
lening the legality of the sale and prayed for the eviction of the writ-
Petitioners aud restoration of the some to them through the aency
of the court, which was ultimately allowed in apnea] and affirmed in
revision: e cupiitm:

Held, that the prescrintive period of twelve years for perfecting
the title by adverse possession would stop rucnine from the lst
November, 1919, the date of enforcement of the Santhal Parganas
Tenancy (Supplementary Provisions) Act, 1949, i

*Civil Writ Juvisdiction Casen no. 1800 of 1076. Tn the matter of an awpli-
celion under Articles 226 and 227 of the Constitution of India. PP
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Per Majority (5. 5. Sinha and 5. ALl Ahwad, JJ).

Held, that while ejectment has got to be upheld, the authorities
below erred in law in settlin? the lands with the original holder by
the impugoed order. The lands, after ejectment have Zot to be set-
tled with a duly qualified raiyat of the village or otherwise disposetl
of according to the circumstances of the case. ,

Held, further that the writ application mus¢ be allowed to the
extent that the order of the Commiscioner, Bhagaipur and Additional
Deputv Commissioner, Sauthal Parganag directing settlement of land
with Respondent no. 9 and others must be set aside.
~ Bhaurilal Jain and anr. v. Subdivisional Officer of Jamtaral}—
followed.

Naku! Chandra Mandal and Ovs. v. Commissivntr of Llagalpar
Dirision and Ors.(D—approved,

Godo Mchto and Ore. v. The State of Biliar(3).

Asharfi Mahto and Ors. v. The Stale of Biher(1),

Mi1. Pairia v. Commissioner of Bhagalpur Division and Ors.(5)- -
Overruled.

Application under Articles 226 and 227 of the Constitution.

_ The facts of the casc material to this report are set out in the
judgment of S. S. Sandhawalia, C.J.,

‘ The case was placed before a Division Becch for hearing which
referred the case to a large Bench,

On this reference.

() (1955 ALR. (Put) 1.

12y (1974 LL.R. 57, Pat, 584,

(3 (1980% Bibhar Law, Judgment 72,
(1) (1078; B.B.C.J. 572,

(5) (1978 Bihar Taw Tndgment, 272,
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Messrs. Balbhadra Prasad Singh, Kalika Nandan and Devendra
Prasad Sinha for the petitioners.

Messre. Tara Kant Jha, Shree Nandan Prasad Singh, Mihir Kuinar
Jhe and Murari Narain Choudhary, Mr. Mani Lal, Standing Coupsel
No. 4 with Mr. R. C. Sinha, Junior Counsel to Standing Counsel No.
4 for the respondents.

" 5. 5. SanpHAWALIA, C.].—Whether the prescriptive period of twelve
. vears for periecting the tifle by adverse possession (the original trans-
fer being in contravention of section 27 of Revulation 3 of 1872)
would 5.cp rusning from the st of November, 1949, being the date
‘of the enforcement of the Savtha! Parzanas Tenancy (Supplementary
Provisions) Act. 1959—is the significar solitary quection arising from
a decr-scoied conflict of vrecedent within this court which has neces-
silated this relerence to the Full Bench.

2. The facts dessrve notice within the narrow confines of  their
relevance o  the isste aforesaid. The whole dispute [Ocusses on
Jamabandj no. 65 of Mouza Billi. police station Madhupur, which is
recorded az Mulraiyat-fa fote in the name of Sitaram Singh 8 annas
Muiraivar of the ¢aid Meouzo and Jaleshwar Sinth, Yudhisthir Sinth
and Kestari Devie The plot stands recorded in the names of different
cosharvers. By a sale deed dated the 22nd of March, 1939, 38.09
acres of land were sold to one Bimal Kanti Raichoudhary. He pot
his nawe doiy mutated in the revenue records by an order dated the
27th of November, 1939, of the SuPdivisional Officer, Deo har.
which. in {urn was approved by the Deputv Commicciorer.  Santhal
Parganas, on the 28th of December, 1939, The gaid Bimal Kanti Rai-
choudhary again sold the plot along with Mulraiyar rights and interests
to Rndha Prasad Sirgh, (father and vrederessor-in-inferest. of the
netitioners) by a registered sale deed dated the 2fth  of June
1950. According to the writ petitioners. ro long as Radha Prasad
Sinch was afive. he remained jn  peaceful possession over the srid
$8.09 acres of land of Jamabandi no. 65 ac alsn over the mulraivati

jote of Jamabandj no. 3 and  was also acting a2 % annag Mulraiyat
of Mouza Billi
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Santhal Parganas Tenancy Act 1949 came into force. On this signi-
ficant issue they mnoticed that the Full Bench decision of this Court
in Bhauri Lal Jain and another v. Subdivisional ¢ fficer of JamtaraQd)
mad been divergently interpreted by two Division DBenches of this
Court in 1978 Bihar Law Judgmenis 272 (M¢. Pairie vs. Commis-
siover of Bhagalpur Division and others) and in 1979 B.L.J.R. 201
(Nakul Chandra Mandal and others ve. Commissioner of Bhagalpur
Dizision and olhers). '“he Division Bench, therefore, felt compelled
{0 reler the jssue for an authoritative decision by a larger Bench
and to resolve the apparent conflict. That is how the matter is

hefore us.

5. As before the Division Bench. so before us, the focal point
that has been canvassed is Whether on the concurrent finding of
all the three authorities below that the transfer by sale deed dated
the 22nd of March, 1939, being contrary to section 27 of Rezula-
tion [II of 1872, the vendees could perfect their title by ad.erse
possession, even alter the enforcement of the Santhal Parganas
Tenancy (Supplementary Provisions) Act, 1949. To put it in other
words, would the time for calculating the prescriptive . period of
twelve years stop ruoning from the st of November, 1949, or would
it continue to do so even thereafter, till the order of eviction is
passed. Inevitably, this issue has to be decided in the light of
the corresponding provisions of Regulation III of 1872, and those of
the Act, which in turn have to be viewed in the context of their

‘egisative background.

6. The historical retrospect here spans a period of 1wore than
a century. Its true perspeclive is against the back-drop of the pri-
mordijal hackwardness of the Santhal Tribes interspersed the deeply
wooded and semi-tropical forests of the district of Santhal Pargaunas.
L he under]ying rational of Regulation IIT of 1872 and the earlier
Regulation going back even beyond the middle of the 19th century
may well be noticed from the final setilement report i the district
of Santhal Parganas by J. F. Gantzer. which is supplementa] to the
earlier and more celebrated and exhaustive report of Sir Hugh

McPherson:

f1) (1978) A.LR. (Pat.) 1,
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"The question of transfers js one of the most important with
whicn this seitiement has haa to deal, and it is in fact
one which aftects the very root of the whote Sanihal
Parganas sysiein.. Broadly speaking it may be :aju that
the whole ob,ect of the agrarian law of the district since
1872, when Regulation 111 o. that year was introdu.ed,
is to ensure that the population should be allowed (o
remain undisturbed in possession of its ancestral pro-
perty, and that any reclamation of waste lan-s which is
done in any village shall be done only by the Jamabandi
Raiyats of the village. The history of the distri t plainly
shows that the vast majority of the peogple in it are quite
unable to grasp the principle of outsiders takinz posses-
sion of their land whether lcgally or iliegally, that is to
say, either by force or by the ordinary means of acquir-
ing land such as sale. mortgage or certain forms of sub-
lease.”

For our purpose it is, perhaps, unnccessary to defve beyond the year
1872, when Regulation III was enac.ed, and subsequently, amend-
ments were made therein. In chronological order, this was followed
by the Santhal Parganas Tenancy (Supplementary Provi ionsi Act,
1949, which came in to force on the lst of November, 1949. As the
very heading! of the statute indicates, it was not intended to alioge-
ther repeal or substitute the earlier ReZulation 111 of 1872, but was
somewhat supplementary in nature. While some of the provisions of
Regulation IIT of 1872 continued as supplemented by the Act, cer-
tain sections thereof were, however, repea'ed aud substituted by more
eleborate provisions of the Act, which might have Fecome ne~escary
by passage of time. In this catefory fal's section 20 of _the Act,
which in termns substituted section 27 of the carlier Regulation IIT of
1872. At this stage it is not only apt. but indeecd npecessary ‘o
juxtapose the corresponding provisions:

SECTION 27 OF REGULATION IIT OF 1872

ansfer by a Raivat of his right in his holding er
, gift. mortga”e, lease or any
t, shall be valid un'ess the

“27.(1) No tr
anv portion thereof. by sale,
other contract or agreefmen
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vight to trausier his been recowsed “inine  record  of
fights, and tnen only to the exient to which such right.
is so recorded.”

(3) 1t ag uny time it comes to the notice of the Deputy Com-
@jssipner that a trans-er in contraveniion of suwv-se:tion
{1) bas taken place; he may, in his discretion, evict the
rransierce and eitiner restore the transierred land to the
Rziyut or any heirs of the Raivai who has transferred
iL; or re-seitle the land with anoiher Raiyat according io
ihe villade cusiom for the disposal of an abandoned
noiding:
Provided—
(@) thai the transferee whom it is propo.e@ to evict has
not peen in vontinuous culil aunf poszszssion for (welve
\'k,ul'ax
0y that fie is piven an opporiunity of showing cause a’sainst
the orcer of eviction; and,
it iiat alf procestings ol the Depuiy Cotnmissioner under
tuis se-tion shatll be subject to conivol and revision by
the Co.amissiouer.”

SECTTION 20 CF w077 XIV OF {940

"20. Veansler of Raivat's rights—

(1) No transfer by a Roiyat ol his rizht in  his holding or
any pertion thereof. by sale, ~ifi, morigase, will ieate or
any olbbr Contraci oo ajrecment, express or jmplied,
shail he valid, unless the rinht to transier hag Deen re-
corded in the record of rights, and then only to the
c.itent to Which such right is so recorded:

Tro ided that a lerse of Raival Iand in anv euidivision for
the purposc of the establishment or continnance of an
excise shop thereon may De validly pranted or renewed
by a Raivat, for a period not exceediny one vear, with
the previous written permission of the Deputv Commls-
sioner: ’
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Provided further that where gifts by a recorded Santhal Rai-
yat to a sister and daughter are permissible under the
Santhai law, such Raiyat may, with the previous written
permission of the Deputy Commissioner, validly make
such a gift:, :

“Provided also that an aboriginal Raiyat may, with the previous
written permission of the Deputy Commissioner, make a
grant in respect of his lands not exceeding one half of
the area of his holding to his widowed mother or to his
wife for her maintenance aflter his death.”

(8) If at any time it comes to the motice of the Deputy Com-
mijssioner that a transfer in contravention of sub-section
(1) or (2) has taken place he may in his discretion evict
the transferee and either restore the (ransfered land to
the Raiyat or any heirs of the Raiyat who has transfer-
red jt, or re-settle the land with another Raiyat accord-
ing to the village custom for the disposal of an aban-
doned holding:

Provided that the transferee whom it is proposed to evict shall
be given an opportunity of showing cause against the
order of eviction.”

7. Particular attention herein is called to the fact that sub-section
(5) of section 20 of the Act is not in quri materis with the earlier
sub-section (3) of section 27 of Regulation III of 1872. 'The legis-
lature, by.design, out of three clauses (a), () and {(¢) of the proviso
to sub-section (3) of section 27 of the Regulation retained only the
provision with regard to the notice to the transferee as the solitory
proviso to sub-section (5) of section 20 of the Act. Now, apart fronf
repealing section 27 of Regulation IIT of 1872, the Act also, inter
alia, enacted sections 42, 64, 65 and 69, which undoubtedly cover the
somewhat analogous field of the ejectment of persons in unauthorised
possesston of the agricultural lands by transfers in contravention of
the provisions of this Act or equally of any other provision having
the force of law in the Santha] Parganas, which, inevitably includes
Regulation III of 1972. " Lately, what calls for notice in this context

12I. L. R.—8 :
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is the lact that Iater sub-section (5) of section 20 ol the Act was
‘itscll repealed and suvstituted by a much more comprehensive pro-
Vision on the sawe subject by the Bihar Scheduled Area Regulation,
1959 (Bihar Regulation 1 of 1969),

. 8. Now, ageinst the aforesaid vista of the legislative back-drop,
Mr. Balbhadra Prasad Singh, learned Counsel for the writ petitioner,
move a web of an elaborale and erudite submission on the history
‘and purpose of the statute in Santhal Parganas and the true import
ol the earlier section 27 of the ReZulation and the later sections 20,
42, 64, 65 and 69 of the Act and the canons of construction for arriv-
ing at the ivtent of the legistalive therein. One is somewhat deeply
templed to beckon to this invitation to eXaminc the inatter relresh-
ingly oun principle and - .anguagBe of the statutory provisions. How-
ever. the discipline of the law and the doctrine of precedent caiego-
rically prevent any such exercise in futility. It was the common stand
of the parties before us that the matter is not res integra. Indeed,
the Counsel were agreed that it was covered by precedent and that
too by the Tull Bench decision of this Court in Bhauri Lal Jain's
case (supra) which has ever since held the field. I would wish o
record -that neither of the eminent Counscl on either side did at
any stage cven attempt to as sail the correctness of this Full Eench
or urged its reconsidcration by a larger one. Thouzh it is no com-
pliment to the clarity of president, it must be noticed thag both Mr,
Balbhadra Prasad Singh [or the writ petitioner and Mr. Tarz Keng
Jha for the respondents heavily Telied on it and canvassed that s
true ration was in support ol the diametrically opposite atand ehich
they were projecting. :

. 9. From the above, it would be manifest that the sple amestion
before this Full Bench now is a two-fold one. Firstly, ®hetice @6
Question posed at the very outset has been ¢onsidered anrd adjudicated
ppon. by the earlier Full Bench in Bhaurilal Jain's case (supra); unds
if so, what is its precise mandate on this specific issue. It is withis
the aforesaid parameter alone that the subMissions of %e Jearned
Counsel for the parties can now be legitimately examined. -

"' 10, With his nsual perspicacity and eloquence,” Mr. * Balbhadm

Prasad Singh (apparently conscious of the binding nature of prece-
dent) primarily fell back for support on certain observations - in
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Bhaurilal Jain’s case and butteressed it with the constructions places

thereon (il one may say so) by three Division - Eenches in- 197§’
B.B.C.J. 572 (Asharfi Majto and others ¥s. The State of Bihar and -
ol{zers), 1978 B.L.]. 272 (Most. Pairia v. Gommissioner.of Bhagalpnr
Dll{isimz) and 1980 B.L.J. 72 (Godo Mahto and others vs. The Siate
of Binar). He Iurther invited the Bench to overrule, what for his
burpose was an erroneous and discordant note by the Division ‘en-h

struck wx L L.R. 57 Patna 854 (Naku! Clandrg Mandal and others v
Commissioner of Bhagalpur Division and olhers).

11. On the other hand, the frontal and somewhat ruihless coi
tention of dr. Tara Kant Jha for the respondents wag that the Iouil
Bench iu Bhaurilal Jain's case had directly considered the matter and
unrescrvedly adjudicated upon it in his iavour and consefuently, no
observation by any subequent Division Bench could whittle down its
ciarion ratio. Inevitably he canvassed for the affirmance of I.L.R. 57
Patna 854 (Nakul Chandra Mandal's case) (supra) and the overrulinj
of all contrary views by the Division Benchcs. The theme song on
his behalf was that the question before us having been considered
and answered in unequivoca) terms by a Full Bench unless a larzer

k Bench overrules the same or the fina] Court obliterates it. the stri.t
diseipline of law prevented any deviation ftom what had been earljer

' 1aid down.

12. The rival stands having been put in focus, the primal issuc
tfow before us is whether the Full Bench in Bhaurilal Jain's case
(supra) has directly considered and pronounced on the identical ques-
tion pow raised before us, and, if so, whether its ratio would still
hold the feld. T am inclined to answer both these questions in no
uncertain terms in the affirmative.

I3. Inevitably turning now to Bhaurilal Jain’s case (supra) it
deserves recalling that the larger question before the Full Bench was
the very constitutionality of sections 20(1) and 42 of the Act and
that of sub-section (5) of section' 20 of the same, as amended by
the . Bihar Scheduled Areas Regulation 1969. A perusal of the judg-
ment would disclose that the manner in which the,c‘na_llenge to ihe
vires was posed, the question now before us _beca.me integral and,
it oné may gay so, a precondition before the said Full Bench. Neces-
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sarily, therefore, it had to be considered and adjudicated upon. A
reteeence to Paragraph 20 of the report will indicate that the same
was in terms posed as under: —

“Coming to the question whether title by adverse possession
could be acquired after the 1949 Act came in, it Wil
be useful to refer to the impugned provisions of

the Act.”

Therealter the Bench quoted and construed the provisions of sections
42, 64 and 69 of the Act and in an elaborate discussion, both on
the language of the statute and precedent, it observed as follows in
Paragraph 31 of the report: — :

“I have already found that title by adverse possession could
not be acquired under the Act by a transferee, in view
of clear bar to agguisition of any such title under section
69 of the Act. Therclore, resorting back the property
from the unlawful possession of a transferee, who could
not acquire any title from such invalid transfer in spite
of his long possession, to the transferor. whose title, at
no point of time, was extinguished, will not come under

the mischief of Article 31 of the Constitution. It only
meant restoring possession of the property to the original
and rightful owner.”
e
And ﬁ_nally, the Full Bench lucidly formulated its eoneclusion in para-

graph 36 of the report and the proposisions (/) and and () in the tol-
lowing terms, appear to Me as an unequivocal adjudication of tfe
issue :— .

“(it) That the Limitation Act was applied to the District of
Santhal Parganas under Regulation ITI of 1872, and
adverse possession could be acquired under an invalid
transfer, in contravention of section 27(i) of the Regula-
tion. Those, who did not acquire title by adverse pos-
session under Regulation IIT of 1872, could he evicted
~under the old section 20(5) or section 42 of the Ach
even alter the repeal of section 27(3) of the Regulation
as the Acl was suppleraental to the Regulation.”
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“(v) That section 20 of the Act was prospective and that there
could not be acquisition of title by adverse possession in
case of transter or settlement, eic.,, in contravention of
section 20(1) and (2) of the Act.”

14. Now, once it has been succinctly held, as above, I see not
the least reason to depart from the law so laid down more than a
decade ago, which has held undisputed sway within this jurisdic-
tion. It calls for notice that no contrary view of a co-equal Bench
or of the fina] Court on this point could at all be brouzht to our
notice. It bears repetition that no challenge to the aforesaid ~ratio
of the Full Bench was at all made before us. Indeed, as alrea’ly
noticed, there was anly an attempted reliance on the part of the
writ petitioners to seek support from the Full Benck in Bhaurilal
Jain’s case (supra), rather than any assailing thereof. Even otherwise
the passage of nearly 35 years since the enforcement of the Act has
now rendered the question before us of a prescriptive right as one
of somiewhat rare occurrence, rendering it doubly inexpedient t¢
now deviate from the earlier ratio.

15. On the doctrine of precedent, it is well scttled that once a
question has been considered and answered by the Full Bench, then
all decisions of a Division Bench or a Single Bench, whether prior
or subsequent thereto, running contrary to its ratio. must be held
as no lonZer good law. In A.I.R. 1960 Supreme Court 1118 (Jai
Kaur and others vs. Sher Singh and others) it was observed:

“Tt is true that they did not say in so many words that these
cases ‘were wrongly decided; but. when a Full Bench
decides a question in a particular way every previous
decision which had answered the same question in a
different way cannot but be held to have been wrensly

decided."”

In A.LR. 1964 Madras 448 (C. Varadarajulu Naidu vs. Baby Ammol
and anotirer), whilst holding that even though there may be much to
be said in favour of the contrary view, it is not apt to depart
from a law settled by the Full Bench, the following observation was

made :
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“The evil of unscitling consistent judicial opinion would be
niuch greater than the evil of laying down what is alleZed
to be bad law, The Full Bench decisions should, as far
as possible, be held to be binding on unless they be so
glaringly bad as not being in conformity with any statute
or With any decision ol a superior court like the
Supreme Court.”

16. In view of the above, it is rendered somewhat unnecessary
to advert in very great detail to the Division Bench decisions, which
with the greatest respect, in my view, have not correctly applied the
ratio of the Full Bench. However, before referring to them briefly,
it is significant to note that the view I am inclined to take is in
consonance with that of the Division Wench in Nakul Chandra
Muandal's cgse (supra). Therein the lilegal transfer had taken place
prior to the enforcement of the Act on the 6th of July, 1949.
Holding that the title conld not be perfected after the enforcement
of the Act, S. K. Choudhuri, J., speaking for the Bench, observed
as follows:— :

“This contention of Mr. Ghose that the petitioners could not
havs been evicted under section 42 of the Act as they
have perfected their title at a time after the 1949 Act
had come into force by remsining in possession for more
than 12 years under illeznl settlenient has no substance.”

It cal's for pointed notice that Mr. Justice S. Sarwar Ali, who had
the privilege of Dbeing a member of the Full Bench in Bhaurilal
Jain's cqse (supra) was a party to the judgment aforesaid. In my
View, this is wholly in consonance and in accord with the earlier
Full Bench, holding the field within this Count,

17. Tt remains to briefly refer to the discordant and contrary
Views taken__by Division Eenches. In 1980 Bihar Law Judgments 72
(Godo Maltlo and others vs. The State of Bihar) (the case has been
reported belated, having been decided on the 20d of January, 1973)
the brief judgment indicates that the issue was hardly canvassed and
the case was merely remanded to the Subdivisional Officer to investi
gate the relevant fact and to decide the same in accordance with
law as laid down in Bhaurilal Jain's case (snpra). However, there
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Is Do §ain saying the .fact that the illegal transfer having been that
ol March'and April, 1949, hardly any question of perfecting the same
by adverse possession could arise after the enforcement of the Act.
With the greatest respect, the inference arising [rom the case is un-
sustainable and the judgment has, therelore, to be overruled. '
i
18. Again ir 1978 B.B.C.J. 572 (Asharfi Mahto and others vs.
The State of Bihar and others) ‘the issue was not deeply examined
and the Bench followed the decision in Goda Mahto's case (supra).
For the reasons recorded in the contexi of the latter case, this
judgment also does not lay down the law correctly and s contrary
to the ratio of the Full Bench, and, with deep deference, has to
be overruled.

19. What has been said above would apply broadly to the
observations of the Division Bench in 1978 Bihar Law Judgments
272 (M. Pairia vs. Commissioner of Bhagalpur Division and others).
Therein, even though it was observed that the point at issue was
concludec by the Full Bench decision in Blurilel Jain's case (supra)
its ratio seems to have been misconstrued. Herein also the Bench
followed Goda Malito's case (supra), However, it was further obgerved
that this result also flows from the application of the law by the
Tull Bench itself in paragraphs 4! to 43 of the report. It seems
to have been assumed that the remand in the said case was with
regard to an alleged Rurfanama of the vear 1938 which could not be
perfected by adverse possession by November, 1949, when the Ack
came into force. However, a close reading of paragraphs 41 to 43
of the report would indicate that the Kurfa settlement of 1938 was
with regard to only one Plot no. 125 in a composite transfer. There
were as many as 3 separate petitioners laying claim to as many as’
five separate plots. The counter-affidavit in the said writ petition
had taken the firm stand that therc was, in fact, no such Kuyrfa-
namg or other document and the respondents being illiterate akori-
dinals had been inveigled into signing and thumb marking Llank
documents on  which the deeds and agreement had  been apparently
forged. It was- in this context that the Bench remanded the
matter for a clear determination of the facts and_ disposal in accor-
dance with the law laid down in the Full Bench. In my view, no
confrary inference arised {rom the particular facts of the case. How.
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ever, I am willing to go to the extent that if there be any dis-
cordance betwixt the unequivocal declaration of law formulated by
the Full Bench and its subsequent application, them it is the former
that must prevail and the declaratory part has obvious supremacy
over the applicatory one. Again, when faced with the categoric Con-
clusion of the Full Bench in proposition () in paragraph 36 of the
report, the same was sought to be whittled down by the succeed-
ing (v). HMerein also with respect, I do not find how the latter is
in any way contradictory or modificatory of What has been expressly
‘formulated by the Full Bench itself in proposition (iv). Indeed the
eflect of section 20 of the Act, being prospective, in no way cuts
down the clear ratio that those who did not perfect their adverse
possession under Regulation 111 of 1872 were barred from doing #o
later alter the enforcement of the Act and could be evicted under the
Act. With the greatest respect, this case aléo does not Jay down
the law correctly and I am constrained to overrule the same.

20. On a conspectus of the relevant statutory provisions, on
principle and in the light of the aforesaid precedent, it would appear
that three distinct situations may arise in the context of perfecting
title by adverse possession where the original transfer is in contraven-
tion of the statute. For the sake of clarity these may be dealt
with individually in the reverse chronological order.

(i} A transfer in contravention of sub-section (1) or (2) of section
20 of the Act. Obviously such a transfer would inevitably be after
the enforcement of the Act on the st of November, 1949. In view
of the clear provisions of sub-sections (3), (4) and (5) of section 20
itsell and the related provisions of sections 42, 64, 65 and 69 of the
said Act and the adjudication of the Full Bench in proposition (v)
in Bhaurilal Jain's case (supra), no question of any acquisition of

titte by adverse possession or perfecting the same in this context can
at all arise. ‘

(i) A transfer in covtravention of section 27 of Regulation 111 of
1872 with regard to which the prescriptive period o] 12 years has not
elapsed on the st of November, 1949. In such a case time for per-
fecting title by adverse pogsession would in law stop Tunning from
the date of the enforcement of the Act on November 1, 1949, and
if the prescriptive period of 12 years is not completed before that
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the right or title would remain inchoate and cannot be perfected
therealter by virtue of adverse possession. This would follow from
proposition (i) of the Full Bench in Bhaurilal Jain’s case (supra). In
such a case the Deputy Commissioner under section 42 of the Act
read with the other relevant provisions may at any time on his own
motion or on an application made to him pass an order ejecting the
transferee holding the transfer in contravention of the statute-

(iif) A transfer in contravention of section 27 of Requlation 111
of 1872 in which the transferee has been in continudus adverse culti-
vating possession for 12 years prior to the lst of November, 1949.
In view of clause (@) ol the proviso to sub-section (3) of section 27
of the said Regulation, the transferee herecin became immune to
eviction if he had' been in continuous cultivating, possession for 12
vears. He was thug allowed to perfect his title by wav of adverre
possession. This equally follows from proposition (v) in Bhaurilal
Jain's case laying down  that the provisions of section 20 were pros-

"pective and not retrospective in effect and consequently they wou'd
'not invalidate the title already perfected by adverse possession urder
. Regulation ITI of 1872 despite its repeal and substitution on the lst
"of November, 1949 by section 20 of the Act.

21, To finally conelude: The answer to the question posed at
the outset is rendered-in the affirmative and it is held that the
prescriptive period of 12 years for perfecting the title by adverse
possession (in case of a transfer which was originally in contraven-
tion of section 27 of Regulation IIT of 1872) would stop running
on the date of the enforcement of the Act on the Ist of Notem-
ber, 1949. .

22. Once that is so, it is plain and indeed common ground
that the whole claim of the writ petitioners herein is rested on a
transfer effected on the 23rd of March, 1939. The prescriptive
period of 12 yvears for perfecting the title by adverse possession
would thus not be completed on the lst of November, 1949, when
it would stop running. Consequently the power of the authorities
to eject such an unauthorised transferee under the Act would remajn
untrammelled. The writ petitioners on their own showing are only
successors-in-interest of the origjnal transferee Bimal Kanti Rak
choudhary and plainly enough cannot claim a beiter title than him.
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Herein there is a concurrent findiog of the Subdivisional Officer, the
Deputy Commissioner and then the Commissioner that the said trans-
fer was in violaton of the record-ofrights of the estate and.
.conscquently section 27(1) of Regulation ITI of 1872. This concur-
rent finding was not challenged before us and indeed being based
on the relevant records is  thus wholly unassailable. That being so,
no amount of subsequent delay in initiating thc ejectment proceed-
ings or the continuity of possession by the writ petitioners or their
predecessor-in-ioterest after the 1st of November, 1949 can perfect the
transfer originally in contravention of the statute. The Deputy Com-
missioner and the Commissioner were patently right in
their  view, which was in  consonance with the one
enunciated by the Tull DBench in Bhaurilal Jain’s case
{supra), and consequently in rejecting the appeal. In this context if
is equally well to recall the categorical observation of the Supreme
Lourt in Eam Kristo Manda] v. Dhankisto Mendal(1) in paragraph §:

“The langnage of section 27 is clear and unambijguons. It
prohibits any transfer of a holding by a raiyat either
by sale. ghlt, mortgage or lease or by any other contract
or afrecment. The section is comprehensive enough to
incfude a transfer of the holding by way of an exchange.
The Schedule B proverties were admittedly of raivati
character and were. thercfore, inalienable. Sub-section
(2) of section 27 in clear terms enioins upon the courts
not to recognise anv transfer of such Jands by sale, mort-

gage, lease etc. or bv or under any other agreeMent or
contract whatsoever.”’

23. Before parting with this judgiment it perhaps deserves men-
#ion that apparently scnsing the stone-wall of precedent in Bhaurilal
Jain’s case as against him, learned counsel for the writ petitioners
had attempted some ancillary submissions to outflank or bypass the
same. However, in the extraordinary jurisdiction of this Court,
invoked against the hierarchy of three statutory authorities below,
namely, the Subdivisional Officer, the Deputy Commissioner and the
Commissioner, taking a concurrent view on the primal issue before

@ (1969) L.L.J.R. 2.
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“them, no other argument would either he possible or, in my view,
would be permissible. The judgments of the two appeflate cCourts
“below make it plain that the sole issue which wag agitated on
behalf of the petitioners and adjudicated upon by the authorities
was the claim with regard to the validity of the orixinal transfer
or perfecting the same by way of adverse possession. Indeed, even
the Subdivisional Oflicer had taken the view that the transfer was
in contravention of the statute but only on the ground of propriety
that because the Deputy Commissioner had sanctioned the said
mutation he declined to interfere himself and relcgated the respondents
to seek the relief from the superior authority. 1In this view of the
matter I am wholly disinclined to permit or advert to the ancillary
contentions sought to be urged in the alternative for the first time
‘in” the writ jurisdiction in order to bvpass the concurrent judgnents
of the appeliate courts below.

24. In the result. the writ petition is hereby dismijssed. Tn  the
circumstances, the parties are directed to bear their own costs.

BriskETU SAarAN SINHA, J.—T have had the advantage of readiny the
judgment of my Lord the Chief Justice. I am in complete agrectnent
with him  with regard to  the issue referred to the Full Pench. How-
ever, as we have proceeded to dispoze of the case on merits as well,
1 regret. I am unable to persuade mvself to hold that there is no
merit in this application and should be, accordingly. dismissed,

2. In order to appreciate the reasons for my coming to a differcnt
conelusion with refard to the merits of the case. it would be con-
venient to refer to facts a5 found in the order of the Additional
Deputy Commissioner dated 30th September, 1975, copv of which is
Annexure ‘2" and the order of the Commissionar dated 2nd  June,
1978, copy of which is Annexure ‘3.

8. The relevant facts as found in those orders which rightly,
have not been challenged before us are as follows:

The subject of dispute, pertains to Jamabandi no. 66 of mouza
Billi which was recorded as Mulraivat-ka-jote in the name of Sitaram
Singh, eight annas Mulraivat of mouza Eilli. On the death of
Sitaram Singh his eldest son Sarvu Prasad Singh alias  Bhatu
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Singh was appointed eight nnnas Mulraiyat of the village whirh
was approved by the Deputy Commissioner, Santhal Parganas, on
20th ‘March, 1939. On 22nd March, 1939, Mulraivati jote perfaining
10 jamabandi no. 3 as well as portion of Mulraiyat-ka-jote pertaining
1o Jamabandi no. 65 measuring 38.09 acres was sold to Bimal Kant
Rai Choudhary for a consideration of Rs. 10,000. After the sale.
the name of Bimal Kant Rai Choudhary was mutated as eight
annas Mulraivat of the said mouza in Revenue Miscellaneons cafe
no. 21/1939.40 by an order dated 27th November, 1939. of the Sub-
divisional ~ Officer, Deoghar. This order was approved by
the Dcputy Commissioner on  26th December, 1939. On  26th
June, 1960, Binal Kant Rai Choudhary sold 38.09 acres of Iand of
Mulrniyat-ka-jote pertaining to Jamabandj no. 65 as well as Jama-
bandj no. 3 to Radha Prasad Singh, father of the petitioners by a
registered deed of sale. Radha Prasad Singh, so long as he was alive
was in peaceful possession over the aforesaid land and was also
acting as eight annas Mulraiyat. Jagarnath Singh, respondent no. 9
along with seven others filed a petition before the learned Subdivi-
sional Officer, Deoghar, challenging the legality of the sale of a portion -
of the Mulraiyat-ka-jote of Jamabandj no. 65 to Radha Prasad Singh
and further prayed for their eviction and restoration of the same to
them. On such a petition Raiyati Auction ease no. 65 of. 1970.71
was started by the Subdivisional Officer, who by order dated 19th
November, 1971, rejected the petition on the ground that the transfer
having been accepted in mutation proceedings by the Deputy Com-
missioner, he Was not competent t0 set aside the order. A copy of
the order dated 19th November, 1971, is- Annexure ‘1’. Hence an
appeal to the Additional Deputy Commissioner was preferred. The
Additjonal Deputy Commissioner by his order dated 30th September,
1975 (Annexure '2') allowed the appeal and directed restoration of
the. disputed land. The Deputy Commissioner held that as part of
the interest of Mulraiyat-ka-jote - had beecn transferred, it was in
violation of clause 18 of the Record of Rights of the village con-
cerned which lays down that if there has been an alienatjon con-
trary to the provisions of the Act, the Deputy Commissioner can
set aside the alienation and settle it with a duly qualified raivat of
the village or otherwise settle according to the circumstances of the
Case. The rights Of a’NIulraiyat Who is a. Vi_"ag'c headman or a set-
tlement-holder in the Santhal Parganas, are, it was held, entirely
transferable, saleabie and attachable. The privilege which a Mulrai-
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Yat possesses of transferring his tenure must be exercieed in respect
of the whole tenure at the same time. In other words, the learned
Additional Deputy Commissioner held that if a Mulraiyat so chooses
to transfer his tenure, he must alienate the whole of his rights in
the village including the right of managing the village and collecting
rent as well as his right and possession in the land and he can-
not split up the tenure so as fo part Wwith a portion and to retain

the remainder. The sale of a portion of the tenure confers no title
on the purchaser.

4. The case that there was a family partition was also disbeliev-
ed by the learned Additional Deputy Commissioner as no document
was produced to substantiate it. Further, according to the Mulrai-
yati Record of Rights, such partition is illega] unless the same is sanc-
tioned by the Subdivisione]l Officer. Nothing was brought on the
record to show that sanction of the Subdivisional Officer was obtaio-
ed in respect of partition between the co-sharers of the lands of
Jamabandi no. 65 of mouza Billi. It was, thercfore, held that the
alienation was illega] and in violation of clause 18 of the Record
of Rights. He further directed the return of the lands to the
respondents. This was affirmed by the learned Commissioner by
Annexure ‘3' in which he clearly stated that the transfer was in
violation of section 42 of the Santha] Parganas Tenancy (Supplemen-
tary Provisions) Act, 1949, read with clause 18 of the Record of
Rights.

5. From what T have stated above it is obvious that whatever
might have been the label of the original petition filed by respon-
dent no. 9 and seven others, it was held on facts that the transfer
had to be set aside because it viofated section 42 of the Santhal
Parganas (Supplementary Provisions) Act, 1949, read with clause 18
of the Records of Right. The aforesaid enactment distinguishes a
raivat which is defined in clause (zii)) of section 4 and clause
(xiii) of section 4 which defines a village headman. '

lm?’--“ . . N

" 6. Now it would be convenient to refer to two sections of- the
aloresaid Act.. Relevant portion of section 20, of thc‘ Act has already
Deom cxtracted jn the judgment of the Hon'ble Chicf Justice. Sec-
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tion 42 may also be conveniently extracted here Wwhich at present

reads as follows: —
“Ejectment of a person in uvauthorised possession of agricul-

tural land—The Deputy Commissioner may at auny time

cither of his own motion or on an application made to
him pass an order for ejectment of any person who has
encroached upon, reclained, acquired or come into pos-
session of agricultural land in contravention of the pro-
visions of this Act or any law or anything having the

Yorce of law in the Santhal Parganas.”
By reference to the two provisions of the Act it is obvious: that the
scope of section 42 is larZer than that of section 20(5). While sec-
tion 20(5) is applicable when the conditions provided therein are
fulfilled, section 42 comes into play whenever there is any encroach-
ment, reclamation, acquisition or possession of agricultural land in
contravention of the provisions of this Acf or any law or anything
having the force of law in ths Seuthal Parganas. Therefore. while
section 42 is general, section 20(5) applies in specific cases, when the
conditions stated therein are fulfilled. From what I have stated
above, it is clear that in this case the ejectment has been ordered
not on the ground of the violation of scetion 20(5) but because of the
viclation as contained in section 42 of the Act.
7. Another distinction between section 20(5) and secticn 42 is
that while under scetion 20(5), after cjectment, the competent autho-
Tity can restore the land to the original raiyat, no such power is
given in seclion 42. Probably bearing this distinction in mind it bas
been held by the learned Additional Deputy ‘Coinmissioner that. the
alienation Dbeing contrary to the provisions of law, ejectment
must be ordered and it should be settled with a duly
qualified raiyat of the village or otherwise the lands be
disposed of actording to the circumstances of the case and the
learned Commissioner specifically held that the ejectment had to ke
upheld because of the violation of section 42 of the Act. I am,
therefore, constrained to -hold that while the ejectment has got to
be upheld, the aunthorities below erred in law in settling the lands
with the original holder by the impugned order. That could not
Fave been dore. “The lands, -after ejectment have got to be set-

tied with a duly qualified raiyat of the village or otherwise dis-

posed of aceording to the eireumstances of the Case.

<
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8. 1 would, therefore, hold that the writ application must be
allowed to the extent that the order of the learned Commissioner
and the Addijtiona] Deputy Commissioner directing settlement of
the lands with respondent no. 9 and others must be set aside and
I order accordingly. There shall, however, be no order as to cOsts.

3. ALt Amvan, J—1I entirely agree with my Lord the Chief Justice
that the period subsequent to 3lst October, 1949 cannot be taken
into consideration for perfecting the title by adverse possession
which had already started to run. I cannot usefully add on that
point. But I regret my inability to agree that the application has no
merit and jt should be dismissed. In my view, the order to restore
possession over the land in question to respondent nos. 4 to 15 can-
not be sustained for the reasons mentioned in the judgment pre-
pared by my lemned brother B, 8. Sinha, J. I agree with hjm and
direct that the application be allowed to the extent indicated in ihe
judgment of B. S. Sinha, ]J. -

Order of the Court

‘It is held unanimously that the prescriptive period of twelve
‘sears for perfecting the title by adverse possession (the original
iransfer being in contravention of section 27 of RegZuiation 3 of 1372)

eid stop ranming from the Ist of November, 1949 being the date
3f the enforcement of the Santhal Parganas Tenancy (Supplementary
¥rovisions) Act, 1949.

¥ $3 ba?@ 3y majority that the writ application must be allowed
Iy the extent that the orders of the learned Commissioner and the
~&7atiopa] Commissioner directing settlement of land with respondent
5. 10 mast be set aside, and it is ordered accordingly. There shall
‘awaver, be no order as to costs. . ‘

(5d.) 5. S. Sandhawalia,

(8d.) S. Ali Ahmad,

(84.) Brishketu Saraa Sinha
R - Application allowed.
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APPELLATE CIVIL
Bejore S. 8. Sendhawolie, C. J. end Lalit Mohan Sharma, JJ.
1984

‘August, 10

GANGAJAL TEWARL*
v.
BRIJNANDAN TEWARI

Second Appellate Jurisdiction—Division Bench of High
Court, whether can examine the correctness of the earlier deci-
sion passed by a Single Judge—Division Bench, whether exer-
cising co-ordinate jurisdiction.

Suit for specific performance of contract of sale by plain-
tilt was dismissed by the trial court but was affirmed on appeal
by the First Appellate Court. On a Second Appeal to the High
Court, a single Judge of the High Court remanded the case to
the lower appellate court for fresh decision after reconsidera-
ticn of evidence. The First Appellate Court after hearing
allowed the appeal and decreed the suit on a second appeal by
the defendant a single Judge hearing the appeal, referred it to

a Division Bench.

Held, the Second Appeal is being heard by the High Court
in exercise of its second appellate junisdiction and can not,
therefore, examine the correctness of its earlier decision given
in exercise of similar jurisdiction. This Bench is not exercis-
ing its Letters Patent jurisdiction and it must, therefore, be
held as exercising co-ordinate junisdiction. '

*Appea! from Appellate Deeres no. 208 of 1678. Against the judgment of
Shri Mohan Prassd, 6th Additional District Judge, Arrah, dated the 15th February
1973, reveraing the judgmont of Shri Sohdeo Singh, 8rd Additional Subordinatq
Judge, Arrah, dated fhe 268th July 1971,
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 Stale of Tamil Nadu v. S. Kumaraswami(l), Kshitish
Chundra Bose v, Commissioner of Ranchi(2) and Prabhu Helwai
v. Fulchand Khandelwal(3)—distinguished. :

Appeai by defendant,

‘The facts of the case material to this report are set out in
the judgment of L. M, Sharma, ].

Mys. R. S. Chatteryi, Prabhu Deyal and Mahesh Prascd
na. 2, for the appellant. . *

M/s. S C. Ghbse, G. P. Sanyal and Ashok Kumar Sinha
na. 3, for the respondent,

Lactr MoHAN SHARMA, J.—The defendant no. 2 in the
suit filed by the sole respondant has preferred this appeal. The
plaintiff prayed for a decree for specific performance of a cont-
ract of sale between himself and the defendant mo.. 1, since
dead. According to his case, the defendant no. 1 onr 3rd

" October, 1965 agreed to execute a sale deed with respect to the
suit land for a sum of Rs. 5,000, out of which 2 sum of
Rs. 3,900 was paid and a document of agreement, Ext. 2,
was executed. The remaining amount of Rs. 1,100 was to be
paid at the time of exchange of the equivalents after registra-
tion of the sale deed, The plaintiff and the defendant no. 2
are close agnatic relations of defendant no. 1 and, according fo
the further case of the plaintiff, with a view to defeat the
agieement, the defendant no. 2 got a deed of gift executed by
the defendant no. 1 in his favour on 3rd January,.1966. When
ths plaintifl learnt about .it, he asked both the defendants to
execute the sale deed in his favour and on their refusal to do
so, the suif was filed. . . L

—— e e

(1) (177 A.LR. (5.C.) 202.

©(2) (1981) A.LR. (S.C.) 707

(%) (1969) A.LR. (Bat) 16.
12 .LR—9
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2. ‘The parties led evidence and the trial court dismissed
thz suit. The plaintiff filed an appeal before the District
Judge which was transferred to the couct of the 6th Additional
District Judge, Arrah, and was registered as T.A. 178 of 1979
and was dismissed on 6th Septembtr,. 1973.  The appellant
came to this Court in 8. A. 52 of 1974, whicn was allowed on
7th December, 1976 and the case was remitted to the lower
appellate court for fresh decision after reconsideration of the
evidence. By the impugned judgment, the learned Additional
District Judge allowed the appeal and decreed the suit. The
defendant no. 2 who is the surviving - defendant now. has pre-
ferred the present second appeal, which was referred to by a
learned single Judge to be heard by a Division Bench,

3. Mr. R. S. Chatterji, the learned counsel for the appel-
lant, contended that the decision in S. A. 52 of 1974 was illegal
inasmuch as the Aindings of fact recorded by the lower appellate:,
court which concluded the matter in the defendant’s [favour
were binding on the High Court and the learned Judge had no
jurisdiction to interfere with the same. The learned counsel {
streruously urged thag the earlier decision of the High Court
must, therefore, be set aside or ignored and the decision of the
lower appellate court dated the 6th September, 1973 be resto-
ret. Reliance was placed on the decisions in State of Tamil
Nadv v, S. Kumaraswami(1), Kshitish Chapdra Bose v. Com-
missioner of Ranchi(2) and Prabhu Halwai v. Fulchand Khan-
Adelwal(8Y. .

- 4. It has been argued that since the present second
- appeal is being heard by two Judges constituting the Division
* Bench. the Bench has got full jurisdiction to examine the cor-
rectness of the judgment of the learned single Judge allowing
S.A. 52 of 1974. 1 do not find myself in a position to accept

(1) (197%) A.LR. (S.C.) 2026,
(2) (1981) A.LR. (5.C.) 707.
() (1969 A.LR. (Pal) 16.
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the contention. The present second appeal is being heard by,
this Court in exercise of its second appellate jurisdiction and
camnot, therefore, examine the correctness of its earlier deci-
sion given in exercise of a similar jurisdiction. It has to be
remembered that this Bench is not exercising its Letters Patent
jurisdiction and must therefore, be held as exercising co-ordi-
nate jurisdiction. None of the decisions cited by Mr. Chatter-
ji is of any help. The case of the State of Tamil Nadu was
by way of a direct appeal to the Supreme Court from the High
Court judgment¢ and does not deal with the High Court’s powen
to set aside its own ecarlier decision. In Kshitish Chandra
Bose v. Commissioner of Ranchi (Supra), again it was the
Supreme Court which was interfering with the High Court's
judgment, of course in an appeal from a subsequent decision.
The case of Prabhu Halwar v. Fulchand Khandelwal (supra)
, also clearly distinguishable inasmuch as the question of main-
. tainability of the claim for eviction of the tenant in that case
had not been decided by the remand order of the High Court
and, consequently, it was held that when the case came on the
second secaston, the High Court could examine the question,
I; therefore, overrule the argument of the appellant and hold
that the judgment in S. A. 52 of 1974 is not open to scrutiny

in the present appeal.

5. Mr. Chatferji next urged that in view of the decision
“in Bishwanath Mahio v. Smt. Janki Devi(l), the plaintiff is not
entitled to a decree for specific performance of the contract of
sale as he has not pleaded and proved that he was ready and.
willing to perform his part of the contract continuously bet-
ween Lhe contract and the date of hearing of the suit. Mr. S. C.
Ghose pointed out that necessary assertions in this regard were
included in the plaint in express term. The question as to
whether the plaintiff led reliable evidence on this plea cannot
now be examined at this stage as the point was not pressed by
the dependant in either of the two courts nor was it taken in the

memorandum of this appeal.

(1) (1978) ALR. (Pat) 190.
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6. Mr. Chatterji next urged that a reading of the agre-
ement, Ext. 2, leads to the donclusion that the parties to it
were under a mistake in vegard to the payment of the considera-
tion money which renders the agreement void by .reason of
sectionn 20 of the Indian Contract Act. The learned counsel
referred to the endorsement portion signed by the defendant
_mno. | on the top of the agreement and the recievals in the body
of the deed for the purpose of applying section 20 of the Act.
It is true that there is some ciscrepancy in the endorsement of
the document, referred to by the Il)earned counsel, but the
deed read as a whole does not leave any scope of controversy
that a sim of Rs. 3,900 was paid and the  »emaining amount of
Rs. 1,10C was to be paid at the time of i | exchange of the
equivalents. This aspect has been consi_.ced at some length
by the court below and I fully agree with the findings. The
question was debated by the defendant in the court below as a

circumstance for disbelieving the plaintiff's case and it was not °

suggested, and according to me rightly, that the parties were
under any mistake as to the consideration money. The attempt.

on the part of the appellant to place section 20 of the Act in
service is, therefore, completely futile.

7. Lastly, it was urged thaf since an area of about 8 acres
of land was under the agreement in question to be sold for a
sum of Rs. 5,000 only, the contract most be held to be inequi-
table and the Court should in its discretion refuse the relief
chimed in the suit. Reliance was placed on clause (a) of sec-
tion 2002) of the Specific Relief Act, 1963, which is in the
following terms:—

“20. Discretion as to decreeing specific performance.

(2) The following are cases in which the Court may

properly exercise discretion nof to decree specific
performance—
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(«) Where the terms of the contract or the conduct of
the parties at the time of entering into the cont-
_Tact or the other circumstances under which the
contract was entered into are such that the cont.
ract, though not voidable, gives the plaintiff an
unfair advantage over the defendant;”

This point again was not taken in the two couris helow
not in the memorandum of appeal in this Court and was urged
for the first ime at the hearing of this appeal. It is true that
the Court 3s not bound to grant a decree for specific perform-
ance merely because it is lawful to do so and the jurisdiction
in this regard is discertionary, but the discretion of the Court
is not arbitrary, as has been clarified in section 20(1). It is
not simply a question of what an individual thinks is fair an3
reasonable. Ordinarly if a contract is valid in form and has
been made betwten competent parties and is unobjectionable
in its nature “and circumsiances, relief is granted as a matter
of comse. A mere bad bargain or inadequancy of price. all by
-1tself does not necessarily disentitle the plaintiff from obtaining
specific performmance. The Explanation T fo section 20(2) is
relevant in this connection. In the present case, there is nc
suggestion that the plaintiff gained an unfair advantage or that
there existed any circumstance which could lead the Court to
refuse its discretion for dismissing the suit. Even the plea of
inadequate consideration was not raised and the learned Coun-
sel could not point out any material on the records indicating
that the true value of the land in 1965 was higher. The argu-
ment, therefore, cannot be entertained at this late stage. .

8. In the result, none of the points raised on behalf of
the appellant has any merit. The appeal is, therefore, dismis
sed: but in the circumstances without costs. -

S. S. SanpHawALlA,-C. J.—1 agree.

Appeal dismissed..
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CIVIL WRIT JURISDICTION
: ﬁc)’orc Hari Lal Agrawal and Ram Chandra Prasad Sinha; JJ.
1984

August, 10

KESHO PODDAR AND ANOTHER.*
v.
THE STATE OF BIHAR AND OTHERS.

Bihar Money Lenders Act, 1974 (Act XXII of 1975) section
23, explanation—Construciion and meaning of—admitted
existence of the relationship of debtor, - and  creditor—whether .
esscntial for referring the dispute to concilialion Board under
seciron 23—legislation—inicniion of. _ :

The explanation to section 23 of the Bihar Money Lenders
'Act does not indicate, much less means that there must be~
admitted existence of the relationship of debtor and creditor
(money lender) between the parties so as to refer any digpute
of difference regarding loan. Putting such a construction would
amount (. defeating the very purpose and intention of the legis-.
lation. Obviously, the intention of the legislation 1is to give
advantage to the weaker section of the society and in case the
construction as propounded is given effect to, it would act in
derrogation of their interest and they would be subjected to a
protiacted Court trial. : "

‘ Hecld, that, in the instant case theé reference of the dispute
to ‘the Concilation Board on its being notified in the official
Gazetle‘is nol bad but since sufficient time has elapsed since
the earlier Conciliation Board was constituted, it is advisable
that a fresh Board should be constituted.

- *#Civil ‘Writ Jurisdiction Case no. 4682 of 1978. In he malter of on appli-
pation: ond:r Articles 226 and 227 of the Constitulion of India.
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" Application under Articles 226 and 227 of the Constitution
of India.

The facts of the case material to this report are set out in-
the judgmeni of Hari La] Agrawal, ].

Messrs Parmeshwar Prasad Sinha, A. B, Malhur an
Vijoyeshwar Narain Sinha, for the petitioner. .

Messrs Eishwanath Agrawal and T. N. Maitin, for the
respondent no. 5.

My, Rameshwar Prasad (Government Pleader no. 6) and
Mr, B. B. Sinha, for other respondents.

Hari LAL AGrawar, J.—By this writ application the peti-
tioners challenge the order of the Additional Collector, Purnea,
dated the 2b6th July, 1978, (Annexure '6’) passed under the
provisions of section 23 of the Bihar Money Lenders Act, 1974,
(in short, ‘the Act’) referring the dispute to the Conciliation
Board on its being notificd in the official gazette.

2. Belore T proceed to state the facts in orief I may indi-
cate the point of challenge of this order. This order has been
challenged on the ground of denial of relationship of the
debtor and areditor between the parties itself which according
to the agrecement, must be subsisting before the dispute can be
referred to the conciliation board.

3 Undisputedly tespondent no. 5 executed a simple
mortgace bond on 24th September, 1968 in favour of ‘the
plaintiffs-petitioners to  secure a loan of Rs. 15,000. For
recovery of the said loan Title Suit no. 15 of 1976 was filed in
the Cowrt of the Subordinate Judge, Purnea, claiming a decree
for Rs.- 24,895 besides pendente lite and future interest. In
the written statement filed by respondent no. 5 in the suit he
took the plea that the transaction in question was not a real
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transac’ fon 2s the document was executed ‘“to  ward off all
dang-rs [rom the side of any one which may have covetous eye
on it" as the relationship between the parties was very close
and cordial. The mortgage bond was executed without any
consideration and thus the transaction itsclf was termed as
“fake' to remain as a paper transaction.

4, It is in view of this stand of the defendani-responaeny
no. 5, i.c., complete denial of the transaction of loan, that an
avqument has been advanced that there could be no reference
to the Conciliation Board.

5. Section 23 of the Act empowers the State Government
or its delegutee by notification in the official gazette to refer
any dispute whether any suit "or proceeding be or be not
pending in 2 court with regard to the whole or part of the
subject of such dispute to a Conciliation Board to be constitu-
ted by the State Government for each disirict......... for the
purpose of bringing about an amicable settlement of such
dispute and il no such settlement can be brought about,” for .
deciding the same in such manner as it appears to the Board
to be reasonable. An explanation has been appended to section
23 defining the expression ‘dispute’ in the following words:—

[T

Dispute’ for the purpose of this chapter shall mean a
- dispute of difference regarding loan or loans the
amount of which singly or in aggregate exceeds
one hundred rupees (excluding interest) between

a debtor and his money-lender.”

6. 1t was argued with some emphasis that the dispute of
difference must be between a debtor and his money-lender and
in a case where the debtor disputes the transaction itself, as in
the present case, then he ceases to be a debior and the alleged
creditor, a money lender, and, therefore, the condition prece-
dent for rcferring the dispute becomes non est and the power
to make a reference under section 23 of the Act could not be
exercised, . s : T
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7. The argument of Mr. Sinha, although attractive, is far
fetched and cannot be accepted. It is common knowledge that
in almost all the cases the useful plea of a debtor is a denial of
the transaction either on the basis of a hand-note or a regis-
tered bond.  If the argument is accepted than practically no
case will be covered by section 28 of the Act and the intention
of the Legislature that the parties should be directed to . a
Couciliation Board instead of litigating in a court of Jaw or
before any other authority will be frustrated. In that case only
those cases will be amnenable to the jurisdiction of the Board
under scction 23 where the debior admits the loan and sets up
a piea of cither payment or in correctness of the amount of .
the loan or something like that. On a question put by the
Court Mr. Sinha ventured to argue that whenever any such
denial ol the present nature is made by a defendant, than the
entire suit would be tried outside the purview of the Act itself.
1t is a very bold submission and must be rejected.

& The issue relating to the denial by a debior that he had
berrowed money and does not terminate the jurisdiction of the
Court for the purpose of trial of the suit and that 7ssue has
to he tried by the Court. This kind of dispute will in my view
come withii: the category of a dispute between . the parties
regarding the loan itself. Under the very Scheme of the Conci-
liation proceeding it has been provided under section 23 of the
Act that in case of the failure of the Conciliation Board in
bringing about an amicable settlement of the dispute between
the partics, it has to make an enquiry into the same. receive
such evidence as it considers necessary and decide the amount,
if any, payable to the money lender. Under the very nature of
enquiry, which is enjoined upon the Board, the Board in a
case could come to the conclusion that no amount was payable.
For cxample, under sub-section (2) of section 27 of the Act
it is provided that in case it is decided that mnothing 1is due
from the debtor, the Board may award costs, if any, to the

debtor.
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9. In my considered opinion, therefore, the explanation to
section 22 of the Act does not indicate, much less means, that
there must be admitted existence of the relationship of debtor
and creditor (mnoney lender) between the parties so as to refet
any dispute of difference regarding loan. Putting such a cons
truction would amount to defeating the very purpose ant
intention of the legislation.  Obviously, the intention of ihe
legislation is to give advantage to the weaker section of “he
society and in case the construction as propounded by the learned
Counse] for the petitioner is given effect to, it would act in
derrogatiou ol their interest and they would be subjected to a
protracted court trial.

10, The writ application, therefore, has got no substance
and it must fail. It is, accordingly, dismissed. Tn the circum-
stances of the case, I make no order as to costs.

1. Since, however, sufficient time has elapsed since the
earlier Conciliation Board was constituted, I feel that it is
advisable that a fresh Board should be constituted. Let a fresh
Board be constituted accordingly as prescribed under the Act.

Ray CHANDRA PRASAD StNHA, J.—I agree,

M. K. G

Application dismissed,
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FULL BENCH .
Before S. S. Sandhawalia, C. J., S. Sarwar Ali and B. P. Jha, ]].‘
o ' 1984
August, 13
UPENDRA KUMAR JOSHI*

V.
M/S. NEW VICTORIS MILLS COMPANY LIMITED
AND ANOTHER.

Companies Act, 1956 (Ceniral Aet no. I of 1956) section
135 sub-seclion (4) clause (by—provisions of—whether has rele-
vance to rumber of Judges to constitute the Bench to hear
afpeal—appeal to lie before a Division Bench—provision,
whether Constitutiongly valid—whether rests on  reasonable
classification.

It seems plain that the phrase “consisting of three or more
Judges”, in clause (b) of sub-section (4) of section 155 of the
Companies Act, 1956, is obviously descriptive of the High,
Court in which the appeal arises. The said phrase follows the
words “High Court” and qualifies the same. It has no rele-
vance to the number of Judges who are 10 Constitute the Bench
but merely draws a line betwixt the larger High Courts having
there cr more Judges and the smaller ones composed of
two or less;

Held, that an appeal under this provision would lie before
a Division Bench and not before a Bench consisting of thret or
more Judges.

~T¥Order no. 6. dated 13th August, 1984 i;aompan}' Appeal
no. 1983 out, of which Letters Patent Appeal no. 88 -of 1984

arose.
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It is manifest that whenever the - minimum number of
Judges for composing a Bench of the High Court is to be
mandated then, the terminology employed is entirely different

from the one used in section 155 sub-section (4) clause (&) of
thc Aect.

It is well settled that an appeal is entirely a creature of
the Statute and if the Legislature, in its wisdom, does not wish
to provide an appellate fornm at all, the provision would not be
rendered unconstitutional. Equally it would follow that where
limirations on the appellate forum are placed, by they would he
squarcly within the parameters of constitutionality.

Held, further, that section 155 sub-section (4) clause
(b) of the Act can be squarely rested on the basts of reasonable
classification by Legislature with regard to High Court con-
sisting of three or more Judges and those composed of two or

less number of Judges. The line drawn betwixt the two rests
on sound rationale.

Upendra Kumar Joshi v. M [s. Kesho Ram Induslries and
Cotlton Mills Ltd. (1) and N. M. Verma v. Upendra Narain
Singh (2)—approved Sri Chand and Ors, v. Siate of Faryana
and Ors. (3)—followed.

Appeal under section 155 (4) of the Companies Act. 1956.

" The facts of the case material to this report are set out in
the judgment of §. §. Sandhawalia, C. J.

. Uj pendra Kumm ]osh'a, for the appellanf

Mr. Ram Balak Malio, Addittona.l Advocate-General, [or‘
the respondents.

(1) (1982) Second Appeul no. G646 of 1980 demdcd on Slh lobruary, 10862,
() (1977) BB.C. T, 602,
{¢) (1979) A.L.R. (Pupj. and Haryana) 19.
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ORDER

_ Are the provisions of clause (D) of sub-section (4) of section
155 of the Companies Act, 1956, prescriptive of the minimum
number of Judges for hearing an appeal or merely descriptive
of the High Court in which such an appeal arises—is the some-

what ticklish question which has necessitated this reference to
the larger Bench.

2. 'T'he issue here is prestinely legal and turns entirely on
the larger import and the specific language of section 155 and,
thus, could even be considered dehors the facts giving rise
thereto. Nevertheless a brief reference to them may still be
made. The appellant—Shri U. K. Joshi—had preferred an
application under section 155 of the Companies Act, 1956
(hereinafter calltd the ‘Act’) seeking the rectification of the
register of members of Messers New Victoria Mills Company
Limited by incorporating his name among the share-holders on
the basis that he held 50 preference shares and 200 ordinary
shares in the said .«company. The said application came up
before a learned single Judge of this Court, before whom a pre-
liminary objection was raised by the Registry that the said
application was not maintainable since the registered office of
the company was not within the territorial jurisdiction of this
Court. Upholding the preliminary objection, the learned
single Judge took the view that the application was not enter-
tainable by this Court and dismissed the same by his order
datecl the 18th of February, 1983,

8. Against the said dismissal, the present Company Appeal
under section 155(4) of the Act has been preferred.  The appet-
lant raised the controversy that this appeal must be heard by a
Bench consisting of three or more Judges, and to Tesolve the
same the matter was first directed to be placed 'before‘a Divi-
sion Bench. Before it also the appellang maintained his stand
that the appeal could only be heard by three or more Judges,
and the Division Bench, after observing about some -obscurity
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of draltsmanship in the provision of sub-section (4) of section
155 of the Act and the consequent confusion arising therefrom,
has directed the matter te be placed before a larger Bench, and
thut is how the matter is before us.

4. Now, the threshold question herein is whether the pre-
sent appeal under section 155(4) (b) must be heard only by a
Bench consisting of three or more Judges of this High Court
Inevitably, the clue to this issue is provided only by the langu-
age of the provision around which the controversy revolves and
the relevant part of section 155 may, therefore, be read at the
very outset— :

“155. Power of Court to rectify register of members— .

—() If—
(a)- the 1'r1ame of any person—

() is without sufficient cause, entered in the
register of members of a company, or

(i) after having been entered in the register,

15, without sufficient cause, omitted there-
from; or

(b) default is made, or unnecessary delay takes
place, in entering on the register the fact of
any person having become, or ceased to be, 2
member;

the person aggrieved, or any member of the com-
pany, or the company, may apply to the Court
for rectification of the register.

(2) _ X X X

{3y X X - X



VoL, LXiv] PATNA SERIES. 99

() From any order passed by the Court on the applica-
© tlon, or on any issue raised therein and tried
scparately, an appeal shall lie on the grounds
mentioned in section 100 of the Code of Civil
Procedure, 1908—

(a) if the order be passed by a Distric; Court, to
the High Court;

(b) if the order be passed by a single Judge of
High Court consisting of threc or more Judges,
to a Bench of that High Court.

* - [}

(5) * - * * i

5. Before one turns specifically to the precise language of
sub-section (4)(b), it seems api to look at the larger import anci
purport of section 155 itself. This confers on the Court
the power to rectify the register of members of a com-
pany. It provides thaf a person aggrieved by any of the
grounds mentioned in sub-section (1) thereof, may apply to the
Court for rectification of the register. Sub-section (2) then
gives a wide ranging power to the Court to either reject the
application or order a rectification of the register and in doing
so, sub section (8) empowers the Court to decide, if necessary
or expedient, the allied question of title of any other person
with tegard to the shareholding for the purposes of the recti-
fication or otherwise of the register,

6. It is from such an order that sub-section (4) provides
for a forum of appeal. - Now, it seems manifest that the power
of the rectification of the register is not in any way an _excep-
tional or extraordinary power of great moment or .s1gn1ﬁcap_c<.:.
Indeed, it was argued before us with plausibility that it is
somewhat of a routine and relatively ordinary power conferred
on the Company Court. Where such power Is exercised by a
District Courtt, the appeal therefrom 1s provided to the High
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Court and the Statute does not in any way specify the number
of Judges who will hear such appeal. It may well be heard by
a single Judge and no further appeal therefrom is envisaged
under the Act. However, where the original ovder under sec-
tion 155(2) has been passed by a single Judge of the High
Court, an appeal therefrom is envisaged within the limitations
of clause (b) of section 155(4). Now, it is trite learning that
owdinarily appeal from the order of a single Judge lies to a
Division Bench under the Letters Patent Jurisdiction. No
reasou, even remotely, could be poinfed out, to us as to why 1n
this particular context an exception may be made to the ordi-
nary rule that an appeal from the order of a single Judge must
lie before n Bench of at least three Judges or even more.
Indeed, the Companies Act, in the other contexts, provides for
appeal against an order of the single Judge of the High Court
and no provision could be brought fo our notice which requires
that such appeals should be heard by a minimum number of
three Judges of the High Court or more. In the somewhat
limited context of the power of rectification under section 155,
no larger rationale is evident for construing section 155(4) (b)
as a mandate for the hearing of the appeal = thereunder by a
minimum number of three Judges of the High Court. The
larger aspect of section 155, therefore, clearly militates against
the tenuous stand taken on behalf of the appellant.

7. Again, the nature of the appeal under sub-section (4)
and the limits in which it is sought to be confined then calls
for notice. It is plain that this provision does not envisage a
re-appraisal of evidence and facts as in a first appeal but seeks
to limit the appeal to substantial questions of law. Sub-sectiou
(4) clearly provides that such an appeal lies on the ground men-
tioned in section 100 of the Code of Civil Procedure. Thus,
the appeal here is analogous, if not identical, with that of a
second appeal provided by the Code aforesaid. The intent of
the Legislature to put a limitation on the scope of the appel-
late forum is, thus, equally evident even in cases where such
an appeal is directed against the order of a District, Court
the first instance.
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" 8. Coming. now fo the specific language of clause (b), it
scems plain that the phrase “‘cnosisting of three or more Judges™
Is obviously descriptive of the High Court in which the appeal
arises.  ‘The said phrase follows the words ‘High Court’ and
qualifies the same. It has no relevance to the number of
Judges who are to constitute the Bench but merely draws a
line betwixt the larger High Courts having three or more
Judges and the smaller ones composed of two or less. An
example which veadily comes to one's mind, is the High Tourt
of Sikkim which, when originally constituted, was compris
of a solitary Judge being its Chicf justice. For a considerable
time it continued as such and later it was composed of only
two Judges till the year 1984 when, recently, it has been enlarged
to three Judges. It would be wasteful to advert to the other ear-
lier smaller High Courfs which were composed of less than
three Judges. Equally it has to be recalled that jurisdictions
which were earlier covered by the Court of Judicial Commis-
sioners were deemed to be a High Court in the eye of Jaw for
many purposes. Consequently there was no dearth of jurisdic-
tions either by legal fiction. One or two Judicial Commis
sioners exercised jurisdiction in an area or of smaller High
Courts composed of less than three Judges. Section 155(4) (b}
was thus clearly intended to distingnish and describe a High
Court consisting of three or more Judges as against the smaller

ones, L

.~ 9, Now, once it is held that the phrase “consisting of three
or more Judges” is descriptive of size of the High Court, the
rest of {he provision falls nealty into a correct perspective,
The closing part of clause (b) provides thaf appeal would lie
to a Bench of that High Court. Now, in plain and ordinarv
pariance, a Bench of High Court, when we talk with regard to
an appeal from a judgment or order of a single Judge, means
necessarily a Division Bench. A Bench of the Court does nw&’
mean a Full Bench or the Full Court or a Bench of three or
more Judges. Even at I'L_he cost of repetition, it may be noticed
that the phrase “consisting of three or more Judges”  follows
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the words “High Court” and does not in any way qualify or
specify the Bench which is to hear the appeal. 1 have, there-
fore, little hesitation in holding that an appeal under this
provision would lie before a Division Bench and not before a
Bench consisting of three or more Judges.

10, In the aforesaid context, it seems somewhat obvious
that the Legislature here was squarely faced with the prob-
lem of. providing a forum of appeal! -where the number of
Judges of the High Court may be less than three. Now it
needs no great erudition to see that by the very nature of things
‘no appeal against the order of a single Judge of the Court
would be possible within the same High Court where it is
composed of less than three Judges. Plainly enough if it is a
Court, of a single Judge Judicial Commissioner or a High
Cowrt of two or less Judges, there would not remain even the
minimum number of two other Judges in the same High Court¢
to hear the appeal against the order rendered by a single
Judge. 1t is in this light and in plain recognition of realities
that the legislature spelt out that a further appeal against an
order of a single Judge would arise only where the High Court
is composed of not less than three Judges. As was noticed
earlier, where the order is passed by a District Couwrt, an
zppeal lies to the High Court, which may well be heard by a
single Judge and no further appeal therefrom is provided by
the Act. In the smaller High Courts consisting of two or
Jesser number. of Judges the order passed by a single Judge in
the original jurisdiction was apparently given finality - within
that Court. . .

11. Viewed from another angle, it is equally significant to
notice that the Legislature is more than well aware of the ter-
minology to be employed when the minimum number of Judges
for constituting a Bench of the High Court is to be mandated.
Referenre in this connection may be made to one of the oldest
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Slatutes, namely, section 17 of the Indj o
PR H ne Indian D it
which is in the following terms:— Han Sivoree .Ad" l?b?

“17. Evcry.dec‘rce for a dissolution of marriage made by,
a Distric{ Judge shall be subject to confirmation
by the High Court,. o

Cases for confirmation of 'a decree for dissolution’ .of
martiage shall be heard (where the number- of
- the Judges of the High Court is three -or
upwards) by a Court composed of three such
Judges, and in case of difference the opimion - of
the majority shall prevail, or (shere the number
of the Judges of the High Court, is two) bya
Court composed of suck two Judges, and in case
of difference the opinion of the Senior Judge
shall prevail. ' o
[ ’ L] .

¥rom the above, i, is plain that where the Legislature envi-
sages the minimum number of Judges for constituting a Bench,
it knows and employs categoric language for doing so. A
similan provision exists in the following form in the Code of

Criminal Procedure:— - -

460, Conﬁrm'ation or new sentences to be signed by two
Judges.—In every case so submitfed, the con-

firmation of the sentence, or any new sentence or .

order passed by the High Court, shall, when such
Court -consists of two or more Judges, be made,
. passed and signed by al least fwo of them™.

It is unnecessary to refer to numerous other..Statutes and
it scems to be manifest that whenever the minimum number of
Judges for composing a Bench of the High Court is to be man-
daterl then the terminology employed is entirely different, from

the one used in section 155(4) (b).

igs
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12. What appears to me as an argument of desperation
was then raised by the appellant more vociferously but less
logically in, contending thaf section 155(4) (b) would be arbi-
trary and it is wncoustitutional because of the fact that in a
High Court composed of less than three Judges no appeal
-would be compeltent from an order of a single Judge whereas in
the larger High Court an appeal against such order would b=
8o. 'This submission stems from the patently fallacious misap-
pichension that the right of appeal is either 2 fundamental or
an inherent right. It is by now well settled that an appeal is
entirely a creature of the Statute and if the Legislature, in
its wisdom, does not wish to provide an appellate forum at all
the provision would not be rendered unconstitutional. Equally
it would follow that where limitations on the appellate forum
are placed, they would be squarely within the parameters of-
constitutionality. 1f authority was needed for what appears
Le be a somewhat plain proposition, it exists in the exhaustiv g
judgment of the Punjab and Haryana High Gourt in the ca
of Sri Chand and others, Petitioners v. State of Haryana ai §'
others, Respondenis(l), in the following words: —

“Despite the vehemence withi which the proposition
aforesaid was advanced and pressed it appears to
me that the same stems from a basic fallacy with
regard to the very nature and the content of the
right of appeal if at all it may be so termed.
It is manifest that the right of appeal is not
a guaranteed or a constitulional night, There
is nothing whatsoever in the constitution which

"may even remotely "vest any such inalienable
right in the oitizens. Indeed learned counsel
“for the petitioners were compelled to concede
that the right of appeal was not a fundamentai
right nor a constitutional one. That being Sso,
it is equally evident that there is no inherent

@) '1989) A.LR. (Puni. dud Faryana) 19.
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claim or right to appeal from an original forum.
It is, therefore, that tt has been repeatedly asser-
ted that the right of appeal is a mere creature cf
the statute. If that be so, it is plain that the
creator who confers such rights, namely, the
legislature can equally take the same away. It
inevitably follows that if the whole right can
be thus taken away it can equally be impaired,
regulated or burdened with conditions onerous
or otheswist”.

13. Even otherwise, stction 155(4) (b) can be squarely
rested on the basis of reasonable classification by the Legislature
with regard to High Courts consisting of three or more Judges
and those composed of two or less number of Judges- The
line drawn betwixt the two rests on sound rationale. As has

- been demonstrated earlier, in the smaller High Courts consist-
.ing of two or less number of Judges an intra-Court appeal
!from the order of a single - Judge isa virtual impossibility.
I Cousequently, within this inherent limitation the Legislature
Provided for a forum of appeal against the order of a single
Judge in the larger High Courts and gave finality to the order
of the single Judge in the smaller ones. Consequently, section
155(4) /b), far from being arbitrary or unconstitutional, is a
recognition of patent reality and rests on a reasonable classi-
fication. In the coantext of our Constitution it has to be
remembered that there is always a wide ranging residuary
power of the final Court under Article 186 to correct any
blatant injustice if it occurs from order of the single Judge
against which no intra-Court appeal may be possible.

14. It seems unnecessary to elaborate further because the
jssue before us has been earlier the subject-matter of conside-
ration in an unreported decision by a Bench of three Judges,
though at the order stage, in Upendra Kumar Joshi = v.
M|s. Keso Ram Industries and Cotton Mills Lid, (Second
Appenl 00. 646 of 1980—vide order no. 19, dated the Sth of

12 LLR—I1
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February, 1982, converted into and numbered as Misc. Appeal
no. 2v3 of 1982, I am somewhat surprised that this judgment
was not brought to notice when the matter was before the
Division Bench earhier. Mr. Joshi, who was party to the earlier
judgment, sought to explain this by contending that the said
judgment was not good law in view of the earlier judgment of
a lavrger Bench in N. M. Verma v. Upendra Narain Singh (1977
BBC]J $562). On a close perusal of the same, I find that the
general  pringiples of construction spelt out in the aforesaid
casc can, in no way, detract from the view expressed in
Utiendra Kumar Joshi v. M [s. Keso Ram Industries and Cotton
Mills Lid. (supra} and the submission on this score is not at
as well conceived. We would wish to record our unhesitating

concurrence with the view in Second Appeal no. 646 of 1982
(supra). '

15. To finally conrlude, it is held that section 155(4) (b}
of the Act, in no way, prescribes a Bench of three or more
Judges for hearing an appeal thereunder. but merely deseribes
the High Court in which an appeal may avise. ~Consequently,
the present appeal can lie before a Division Bench and not a
Full Bench of three or more Judges.

16. In the light of the above, it is directed

VG, that this appeal
would now go back before a Division Bench for :

its decision on

_merits.
(8a.) S. 8. Sandhawalia,
(Sd.} 8. Sarwar Ali
(8d.) B. P. Tha.

Order gecordin glv.
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CIVIL WRIT JURISDICTION
Before S. Sarwar Alj and B. P. Jha, JJ.
1984,
August, %0.

RURAL ENTITLEMENTS AND LEGAL SUPPORT CENTRE,
‘ BIHAR, AND ANR.* '
v

THE STATE OF BIHAR AND OTHERS

Industrial Disputes Act, 1947 (Act X1V of 1947), section 25 F,
seope and applicability of—payment of wages and compensalion after
the retrenchnient order was given effect to—provisions of section 25F,
wirether complied with—retrenchment order, whether illegal apd

liable to be quashed.

Where the workmen Were directed to collect their wages and
compensation after their retrenchment;

Held, that such payment of WaBes Was contrary to the provisions

of seclion 25F of the Industrial Disputes Act, 1947, If the workmen

i were asked to go forthwith, they had to be pajd wages and compensa-

I tion at the time of retrenchment and they could not be directed to

. collect wages and compensation afterWards. Hence,” the provisions of

scetion 25F were not complied with and as such the retrenchment
orders were illegal and liable to be quashed.

Messrs. Chandra Shekhar, J. P. Karan and Rajecv Sharma, for

the petitioners.
Messrs. K. P. Verma, A dvocafe General, and R. P. Sinlia ‘Rajesh’,
junior Counsel to the Advocate General, for the State.

[ :

: ool Writ Jorisdiction Case no. 1439 of 198f. In the matter of an eppli-
t-,jlc:;vr:ldu“l“ ifﬁi}cs 295 nod 227 of the Coastitution of India.

cattc -
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B. P. Jua, J.—In a writ petition. these Petitioners as representa-
tives of the workmen of Durgawati Jalasay Pariyojna, Karmohat, have
prayed for quashing a retrenchment order as contained in Annexure-1,

2. The point for decision in the present case is: Whether the work.
men had been paid wages at the {ime when they were retrenched ?

8. The point raised is covered by a decision of the Supreme Court
in M /s National Iron and Steel Go. Ltd. and others v. The State of
‘West Bengal and another(l). 1t is contended on bebalf of the State
ihat the workmen have been retrenched by an order as contajned in
Anpexure-G (attached to the counter-affidavit on behalf of the State),
Learned Counsel for the petitioners contends that the Workmen have
been retrenched vide Annexure-1,

4. Both Annexures-G and 1 are dated 30th Januvary, 1984. In
Annexure-G, it is stated that their services have been retrenched on
the grotind that their appointment has been found to be- irvegular. It
was for this reason, the workmen were directed to collect their Wages
and compensation as reqUired under section 25-F of the Industrial’
Disputes Act, 1947 (heveinalter referred to as 'the Act’) between Ist
and 7’th Febroary, 1984, The retrenchment order will be given effect.
from the alternoon of 8lst January, 1984, Tt was, therefore, clear’
that the workmen were direcfed to collect their Wages and compensa-
tion afer they were retrenched [rom service. °

_ 5. By Annexure-1. the services of the Workmen were terminaied
from the afternoon of 22nd February, 1984 and they Were directed to

i((’)gfft their wages and compensation between 93rd and 25th February,

6. On a perusal of Annexures-1 and G, if is clear that the work-
men were directed fo collect theijy Wagcs and compensation 2fter their
}'ctronchr_n‘ent. In my opinion, such payment of wageg is conirary fo
the provisions of section 25F of the Act. '

7- It was confended on behalf of the re T basis of

i spondenfs on the Dasis 0

paragraph no. 2 of Annexure-G that the pPaYrﬁenf of wages an
compensation Was to be made at the fime of retrenchment. In other’

—

T (1) (1967) ALT. (8.0 1206 -
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words, the respondents contended that the provisions of section 25F
hn.d been complied with. Xt is clear from the supplementary coUnter-
alfidavit on behall of the State that payments c¢ould not be made on
5lst January, 1984 because of the absence of the Workmep and, ag
.__quch, indjvidual notices Were sent by registered post. It is mentioned
in paragraph no. 2 of the supplementary counter-affidavit as follows:]

“Since the payment under section 25F wag set apart becauss
of the absence of the concerned workmep, they were
informed to collect it from lst February, 1984 to 7th
February, 1984."

On the basis of the averment made in the supplementary counfer-
affidavit on Dbehalf of the State. it is manifest that wages and
compensation were not paid on 3lst January. 1984, that is, the date
when the retrenchment order took efiect. Hence, I hold that the
:provisions of section 25F of the Act Were not complied with.

i 8. Tt ie also clear from AnnexUre-l that the Workmen were
Jirected to collect their wages and compensation between 23rd and 25th
Febrnary, 1984, It is, therefore, apparent that the Workmen Were
directed to colleet their wages and compensation-after the Tetrench-
ment order was given effect to. According to section 25F of the Act,
the wages and compensation were required to be Paid to the workmen
at the time of the retrenchment order or before that. It is clear from
Annexure-1 that the pavment of wages and compensation ag reqUired
under section 25F of the Act was made after the retrenchment order
(as contained in Anmnexure-1) was given effect to.

g. in this circumstance, I hold that AnneXures-1 and G are
illegal as they are contrary to section 25F of the Act. In other words,
Annexures-1 and G do not comply with the provisions of section 25F

of the Act.

10. Section 25F of the Act provides that a workman should not be
retrenched until he has been  given one month's Dotic.e in Writing
sudicating the reasons for his retrenchment and  the period of notice
has expired. or the Workman has been paid in liew of such notice
wages for the period of notice. Section 25F (b) provides for pavment of

co,npensatiml at the time of retrenchment. In other words, the Wages



110 THE INDIAN LAW REPORTS, [VoL. Lxiy

and compensation are required to be paid at the time of refrench.
ment. In the present case, the Workmen were directed vide Annexure-1
and Anpexure-G to ocollect their Wwages and compensation after the
retrenchment order. 1f the workmen were asked to  go forthwith, (hey
had (¢ be paid wages and compensation at the time of retrenchmenf
and they eould pot be directed to collect wages and compensation
afterwards. Hence, T hold that the provisions of section 25F have not
been complied with.

11. In the circumstances, the petition is allowed and I quash

Anpexures-] and G and I issue a writ of certiorari accordingly. The
parties shall bear thejr own costs, .

S. Sarwar Au1, J.—I agree. Learned counsel for the State relied on
a bench decision of this Court—C.W.J.C. No, 4202 of 1983 (Ganesh
Narayan Singh Vs. State of Bihar & others) where it was held, on;-
interpretation of the Fuil Bench of this Court (1988 P.L.J.R. 667);
that section 25F of the Industrial Disputes Act has no application.
where the appointments  in question are illegally made, or by an
;IlltIIDril}’ who has no poWer to make the a])poir{tmént, In my opinioﬂ
it is not necessary to congider the applicability. of this decision on thqs
facts and eircumstances of this case because the definite case of the:
respondents in the counter-affidavi is that it was decided fo terminate
the services after complying with the provisions of section 25F of the
Incustrial Disputes Act, 1947.

W

s, P, 7,

Applicarion alfowed.
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REVISIONAL CIVIL,
Before S. 8. Sandhawaiia, C. J. and B. P. Jha, J.

December, 10,

1934
DHARMNATH PANDEY AND OTHERS*
.
DHUNMUN MANJHI AND OQTHERS.

Bihar Consolidation of Holdings and Prevention of Fragmentation
et, 1956 (Bihar Act XXIT of 1956), seclion 4 (c)—applicability of—
suit or appeal where the doctment  claflenged is voidable—whethier
abaies.

If any of the parties to a suit challenges that the document js 2
vnidable one. then the suit will not abate Under section 4(c) of the
Bihar Consolidation of Holdings and Prevention of Fragmentation
Act. 1956, for the simple reason that the parties Will be required to
lead evidence in respect of the fact that the dncument is a vnidable
one and the Consolidation authority will have no jurisdiction to decide
the fact as to whether 2 document is a voidable one or not.

Held, therefore, that in the present case the suif or the appeal
wili not abate as the defendants had challenged the sale deed on the

ground of fraud.
‘Messrs. Thakur Prasad and Ram Shankar Prasad, for the
petitioners. :

Mr. Subodh Kumar Sinha, for the opposite party.

W i d “khal AT§
*Civi visi 0. 1f 37 of 1If 41, Agninst as order of Ar. S_\'c E ! A

*Ci l}" Te 'I. w0n : ; i \ . "D . ) ttich,
Tmam Rara Jhan, TVth \dditiona Distriet J U(lbe of est ¢ 1gmparan at Bettiah

dated 29th September, 1981.
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R. P. Jna, J.—This civil revision petition arises oUt of an order
dated 2011 September, 1981,

2. Bv the impugned order, the lower appellate court held that the
appeal abated under section 4(e) of the Bihar Consolidation of Holdings
and Prevention of Fragmentation Act, 1956 (hereinafter referred to
as ‘the Act). .

8. The plaintiffs-petitioners have praved for a declaration of title
and recovery of possession in respect of the sujt lands pUrchased by
means of a sale deed which was exccuted by Lakhan Manjhi, ancestor
of the defendants. dated 30th January, 1923. The defence of the
Gefendants first party was that the jmpugned sale deed was a fraudu-
lent one and without any consideration.

4. On these facts, the trial court held that there was no element
of fraud and, as such, decreed the suit. The defendants preferred
an appeal before the District Judge. The Additional District Judge,
Bettiah, while hearing the apnea] was of opinion that the appeal
abated under section 4 (¢) of the Act.

5. Learned Counsel for the petitioners relied on a  decision of a -
learned Single Judge in which the learned Single Jtdee has held thal
in a case where the effect of o document can be taken awav only by
the civil cowt. then the suit will not abate. It hag further been held
thglt i the document is voidable and the parties are required to Jead
cvidence to that effect. then also the suit wil| proeeed before the civil -
court. In a case of this type, the consnlidation authority hag no jurisdic-
tion to decide that a document is voidable [seec the case of Dhanbir
Singh v. Chandra Shekhar Tiwary and others (Civil Revision No. 1149
of 1981) disposed of on 1lth April, 19837,

. 0. Tt is well-settled that if the plainiff cha en Ument 8§
voidable, then. such a suit will not aliqe [;ee thglcaf: 80;1 ggfakh Nath
'I))-rr:bc- v. Hari Narajn Singh and others (ALR. 1973 Supreme Court
2451} nd the‘Ful] B_e“d‘ decision in Sheoratan Chaniar and others V:
R'am. Murat Singh .alms Kishore Ramap Singh and others (First Appeal
No. 84 of 19.72_\ disposed of on 18th All,cfust, 19847 In the present
cage, the plaintiffs have not challenged the validity of the sale dee
~on the geund that it is a voidable document: The defendants had
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challenged the validity of the document on ‘the ground that it is a
fraudulent one. 1f any of the parties challenges that the document js a
voidable one, then the suit will not abate under section 4{¢) of the Act
for the simple reason that the parties will be reqUired to lead evidence
in vespect of the fact that the document is a  voidable ope. In other
words, where a doctment is challenged as a voidable one by any of the
partics. the suit will not abate under section 4{r) of the Act for the
simple reason that the consolidation authority has no jurisdiction to
decide the fact ag to whether a doctment is a voidable one or not.

% TIn this circumstance. I hold that the suit or the appeal will
not abate as the defendants had challenged the sale deed on the ground
of fraud. Tn this view of the matter, I allow the revision petition and
set aside the order dated 29th Scptember, 1981 and direct the Jower
appellate court to decide the appeal in accordance with law. The
partics shall bear their own costs.

S. S. Sanpawaria, C. J.—T agree.

S. P, Application allowed.
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REVISIONAL CIVIL
Before 8. S. Sandhatcalia, C. J. and B, P. Jha, J.

1984,

December, 11.

BIHAR STATE SHIA WALF BOARD?®,
v,
SHEONANDAN PRASAD AND ANOTHER.

Waltf Act, 1954 (det XXIX of 1054), sections 364, 368 (1) and
(9) and Bikar Wakf Rules, 1978, Rule 3—scope and applicability of—
transier made with previous sanction of the Board —requisition by tle
Board 1o the Collector and the order of Collector thereon, whether
illegul—Rule 3, whether apblies 10 a sale.

Held, on the facts and civrcumstances of the case, that the Bihar
State Shia Wakf Board ought noi to have sent the requisition 1.mder
section 361 (1) of the Wakf Aat, 1954, to the Collector for the simple
reason that the iransfer had been made with the prior sanction of the
Board. Hence, the requisition sent under section 3GB (1) of the Act
was illegal and the order of the Collectoy under section 36B (2) of
the Act, was equally illegal;

Held, further, that Rule 3 of the Bihar Wakf Rules, 1973, is
limijted to three classes of transfers, namely mortage or exchange or
lease for more than three years. Rule 3 does not apply io a sale:

Hence, it cannot be said that the sale was contrary to rule 3 of the
Bihar Wak{ Roles, 1973.

N
Megsrs. 8. S. Asghar Hussain and Abdus Sajem, for the peti-
tioner.

None, for the opposite party.

#Civil Revicion nos. 10627, 1640 and 1641 of 1977. Against apn ovdor of
Mr. R.S. $abi, Third Additionsl District Judge, Patna, dated the 7th May, 1977.

C. R. 164¢/77:Smt, Parbati Devi and anr.—Opp. party.

C. R. 164177 :Rambrichh Prasad and snur.—Opp. parly.
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. B. P. JBA, J.—T shali dispose of these three civil revision peti--
tions by a cornmon judgment as a  common point of law arises for
consideration in these petitions.

2. These matters relate-to o property of the Bihar State Shia
Wakf Board (hereinafter referred to as ‘the Board’). In the present
case, the Board (petitioner) sent a requisition to the Collector for a
direction to obtain and deliver possession of the property to it under
section. 36B (1) of the Wakf Act, 1954 (Act 29 of 1934) (hereipafter
referred to as ‘the Act’). The Colleetor under section 36B (2) of the
Act directed the opposite party to deliver the property in question to
the Board within a period of thirty days.

8. Opposite party no. 1, being aggrieved by the order of the
Collector preferred an appeal before the Distriet Judge. The Third
Additional District Judge, Patna, set aside the order of the Cojlector
on the ground that the land was trancferred to opposite party no. 1
after obtainjng prior sanction of the Board,

Section 36A of the Act forbids transfer of apvy immovahle proporty
of a wakf by way of sale, gift. ete. without the prior permission of
the Board. It is relevant to quote section 364 of the Act which runs
as follows :

“Notwithstanding anything contained in the wakl deed, no
transfer of any immovable property of a wakf by way
of—

(i) sile, gift, mortgage or exchange; or

(i) lease for a period exceeding thr_ee vears in the cace of
agricultural land, or for a period exceeding one vear
in the case of non-agricultural land or building. shall

be valid without the previous sanetion of the PRoard.””

5 On a perusal of this section, it is clear that no transfer of any
immovahle property of s wakf by way of sale or gift or mortgage or
exchange or lease for a period exceedm_g three years in the case of
agricultural land or for a period  exceeding one year in the c"ls_e_ of
nop-agricultural land or huilding shall be valid without the previous

sanction of the Board.
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6. In the present case, it is an admitted position that the preperty
belongs  {o the Board. Section 36B (1) provides that if any transfer
has been made without the previous sanction of the Board, the Board
will send a requisition to the Collector for taking nccessary action
under seetion 361 (2) of the Act. On receipt of a requisition under
scetion 368 (1) of the Act, the Collector shall direct the person in
possession of the properly to deliver the property to the Board within
& period of thirty days from the date of the service of the order. In
the present case, the Collector issued such a direction as envisaged
under section 36B (2) of the Act. Opposite party no. 1, being
agerieved by the order of the ‘Collector, preferred an appeal to the
-district court under sub-section (4) of section 36B of the Act. The
district court set aside the order of the Collector. Hence, the Board
ha(s1 moved these civil revision pelitions against the appellate court’s
order.

7. On 2 pernsal of the appellate court's order, it is clear that
opposite party no. £ (Mutawaili) sought permission of the Board tc scli
the immovable property in question. The Board considered the letter
of the Mutawalli and granted permission to sell the jmmovable pro-
party by  resolution no. 27 (v), dated 24th  February, 1974. The
Board also communicated the resolulion to the Mutawallj (opposite
party vwo. 2). Tt is also clear [rom the finding of the appellate court
that a notice of the intended sale was published in the Gazette by the
Mutawalli. It is also clear from the finding of the appellate eourt
that a letter dated 20th January, 1975 was sent by the Mutawalli to
the Board stating therein that all the directions given by the Board
‘had been complied with by the Mutawalli. In view of these findings,

the appellate court set aside the order of the Cojlector issued under
section 5B (2) of the Act. e

ts

5. In my opinion, the Board ought not to have sent fhe requisition
under section 36B (1) of the Act to the Collector for the simple
reason that the transfer had been made with the prior sanction of the
Board. Hence, the requisition sent under section 3GB (1) of the Act
<vas illegal and the order of the Collector under section 36B (2) of the
Act was equally illegal.
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9. Learned counsel for the petitioner also contends that the sale
was comirary to ruje 3 of the Bihar Wakf Ruaje:, 1973  (heteinafter
relered 1¢ ay ‘the Rules’). It is relevant at (his stace 1o quole rule
3 (1) whjzh runs as follows :

“The Board shall not accord sanction to apy mortgage or
exchange of Wak{ property or to any [cage thereof for
more than three years unless such mortgage, exchange
or lease is for an evident advantage of the Wakf con-
cerned or is extremely unavoidable.”

10. Under rule 3 (1) of the Rules, the Board shall not grant
sanction to any Imortgage or exchange or to any lease of the Wakf
properiy for more than three vears unless such mertgage, exchange or
lease is for the benefit of the Wakf concerned or js extremely unvoidable.
Rule 3 is limited to three classes of transfers, name]y, mortgage or
exchange or lease for more than three years. Rule 3 does not apply
to a sale. Hence, T reject the contention of the [earned Counsej for
the petitioner. i

11. In my opinion, the appellate court has not committed any
jurisdictional error and, as such, I am unable to interfere with the
order in question for the reasons mentioned above.

12. In these circumstances, I uphold the order passed by the
appellate court. These three petitions are dismissed, but without any
cost.

§. S. Sandhawalia, C. J.—I agree.

g. P. 1. Applications dismissed..
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REVISIONAL CIVIL
Before S. S. Sandhawalia, C. J. and B. P. Jha, ]
1684
December, 12

" BALGOVIND RAUT*
v.

JAGDISH RAUT AND OTHERS

Res  judicata—principle of—judgment-debtor  filing
an application lo pay the decretal amount by instalments on the
day auction sale was held—Court allowing the prayer of the
. judgment-deblor—decree-holders thereafter filing a petition o

recall the order—Court recalling the order—application of the
decrec-holders, whether barred by the  principle of res judicata—
exercise of jurvisdiction, whether illegal or occasioning failure
-of justice. ’

Where auction sale took place on 2nd December, 1980, and
on the same day the judgment-debtor filed an  application to
pay the decretal amount by instalments which was allowed by
an orcder dated 10th December, 1980, and thereafter on 10th
March, 1981, the decree-holders filed a petition to recall the
order dated 10th December, 1980, and the Gourt below by
order dateid 14th April, 1981, recalled the same;

Held, that, the Court below erred in recallin h rder
dated 10th December, 1980, as the application ofg tlfee dg;;eil.
hollers for recalling the order was barred by the principle of

¢ ple o
res judwcata. The order dated 10th December,.1980, was passed
after hearing both the parties and the decree-hOIdérs did not

#Civil Bevision nos. 741, 1099, 1100 and 1i03 of 1981.

Mr. M. K. Mishre, Munsi 20d, Chapra, dated 1dth April lgsﬁgrmnsb order c*
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file any rejoinder to the application filed by the judgment-
debtor for fixing the instalments. As the decree-holders did not
file any revision petition either against the order dated 10th
December, 1980, or againsi the order dated 1ith February,
1981, when the Court below had refused to conhrm the sale and
to recall the order, the order passed in respect of the instal-
ments had become final between the parties. Hence the court
below by its order dated 14th April. 198}, erred in law in
excrciging the jurisdiction vested in it by law. Apart from this,
the order hag occasioned a failure of justice and as such, it is
it to be set aside. v

Messrs Jagdish ~ Pandey and Shashidlar  Prasad  Yadag, for
the petitioner.

Mr. Ramjee Prasad, for the opposite party.

B. P. Jua, J.—I shall dispose of these four petitions by a

common judgment as they arise out of a common order passed
-by the couit below.

9. The simple point for consideration is:

Whether the court below could have recalled the
order dated 10th December, 19807
. ] ond

3. In the present case, auction sale took place on 2n
December, 1980.p On the same day, the ]udgment-debtor-ﬁ[ed
an application with a prayer that he may be directed ,to pay
the decretal amount by instalments. ~The ~praver of the jedgment-
debtor (petitioner) was allowed by an order dated 10th Decem-
ber, 1980 .

4. On 10th March, 1981, the decree-holders filed a petition
to vecall the order dated 10th December, 1980, on the ground
that there were no decretal ducs after the sale had taken place.
Bs the impugned order, the court below recalled the order
dated 10ty December, 1980

itioner that the
5. -as contended on behalf of the petitioner at th
courl? bgo:.:' had no jurisdiction to recall the order. It was al':o
contended that the impugned order dated 14th April, 1981, was
barred by the principle of s judicata,
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¢ In the present case, the court below refused to confirm
the sale by order dated 11th February, 1981 and also refused to
recall the order dated 10th December, 1980. In the order dated
1ith Februay, 1981, it was specifically stated that the order
dated 10th December, 1980 was passed after hearing both  the
parties. 1t has been stated therein that the decree-holders did
not file any rejoinder to the application filed by the judgment-
debtor for fixing the instalments.

7 In my opinion, the court below erred in recalling the
order dated 10th December, 1980 as the application of the
decree-holdey  for  recalling  the order is barred by the principle
of res pudicata, As the decree-holders did not file any revision
petiticn either against the order dated 10th December, 1980
or against the order dated 11th February, 1981, the order passed
i respuct ol the instalments had become final between the
partes. llence, the court below by its order dated 14th April,
10¢] e1red in law in exercising the jurisdiction vested in it
by law. Apart from this, the order dated 14th April, 1981 has .

occasioned a failure of justice and, as such, it is fit to be
set aside. '

_8. In ghis circumstance, I set aside the order dated 14th
April, 19581 and _af.l'lrm the order dated 10th December, 1980.
As guch, the petitions are aljowed and the orders pagsed in

1 C d . [ ax

S. S SanpHAwALIA, C. ].—I agree.
S T

Application allowed..
B.S.P. (I.LL.R.) 12—Lino—450—
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postage. postage. postage.
o Rs. Rs. . ~ Rs
“Cewrent issues or _ 13 I 15

back numiber.. - -
* All payments must be made in advance.
fssues prior to January, 1954 will be charged for at thc
ol rate. Duplicate copies will he supplied ~on payment
731U per copy if the report ‘of non-receipt of the original copy
is raade within three months of the date of publication. other-
Jvise full charge of Rs. 1.50 per copy will be made. -

JUDIGIAL DEPARTMENT

- Norice -
The 27th July 1922 _
:EA{ acopy ot the lhdim;.Laivl Reﬁorts, Patna-Scrics. is lost in
~ ausiy to any person or office supplied frec of cost by order of
Gaovernment, a fresh copy wil] be supplied free of charge if the
anplication ¥eaches the Superintendent of the Government
tati Stores and Publications, Bihar, Gulzarbagh, within

statiohery Mg o
three months from the date of publication. Otherwise a second

conv will be sent only on payment.

N. LL L. ALLANSON,
-secretary to Government.
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