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“[S. MURTAZA FAZAL AL A VARADARAJAN AND
RANGANATH MISRA. JJ] '

v
. *

Representation of the People Act, 1951 Sectmn 36 - (4)—-—Nomikatiou paper-—
.~ #iscrapancy w age of cantdidate as mentioned m. the nominatioh paper.and m clectoral
rall—-Rejecnon of nammarwn pdper—Whether valid and proper. : e

" The appellant was elected to the State Legxslatlve Assembly and the first respon-
dent, the def'eatsd candidate filed an Election Petition for setting aside the election
~-as being void on accotnt.of.i improper erjection of the nomination papers of one of
the candidates by the Returning Officer. It was contended that the: Returning
Officer rejected four nomination papers submitted by the candidate, threc on the
~ ground that the serial‘number and part number of the candidates were wrong .
with reference to.the electoral roll, and the fourth on thc ground'that there was.
d(ﬂ'crence in the age of the cand!datc '
N RS .

The Hi gh Court held that no nommatton pdpcr could be rejected unless the defect -
~was of a substantial chavacter,” and that the difference in the age of the candidatc
‘a8 given in the electoral.roll and the nomination paper was nota material error and
no, opportumty having been given to- the.candidate when thé nomination papérs’
were filed to Pemove any defect, the rejection of the nomination papers by the Return- .
*ing Officer was improper, 'and the election of the appellant was set sgside as being
v01d on that ground : o

Dlsmlssmg “the _appea], B e

" HELD: 1. The rejettion of the nomination paper on the ground of difference
in the age , was lmproper, for having regard to the ‘provisions of section 36(4) of the

- of the Repregentation of theé People Act, 1951 the defect is not, of 4 substantial -
character. The appellant’s election. is consequently void under section 100" (1ic)
~of the Act on the ground of improper rejection of the nomination paper. [564 E-F]
". Tn the instant cage, the difference in the age of the candidate, as entered in the
slectoral roll and the nomination paper would fall under the category.of ‘inaccurate
description’ mentionzd in the prowso to section 33(4) and it was therefore obllgatory

- on the part of the Returning Officer to have it corrected or to overlook it havmg

regard to the language of the. said proviso. [563 H; 564.A]

2 A parson to ba entltleld to bs registered i in the electoral_ roll for a consti- -
tusncy should bg 21 yeirs of age on the qualifying date and a person to be chosen,
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R F II'a seat inthe Lng:s]ature ofa State should not be Iess than 25 years of age. A
'i < Tha substantiat reqmrer":ent as regards’ the question of the age of the c‘mdldatc, at . ’

.the timz of sc. utmy of nomjifation paperis that.he’ should have campleted 25 years © '~

« -of age and should have basn registered in the clectoral roll - for that constitoency and
Mnot-whether thare was a difference ‘of 4 years in thc age of the candidate as mentloncd o
. " inthe electoral roll and [hs nomination paget as in,the instant case. The dlﬁercncc : .
1n -age is not an error of substanbal c'mmcter {562 G H; 564 C-D] | S .
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Crvm, APPELLATE IURISDICTION 2 Civil Appeai Nov: 1081]. ol‘ 1983

o From the Jjudgment ’md “or d.er chted 11- 10 83 of the Patna ngh
,‘ Court in: EP 27 of ]980 co e T -

,‘_ . --_' .

"}

. Dr L. M Smghvz, K N. Rai 'md. AM. Smghw for the appel]ant - C

.

- o \J-LR szh A Shmmz & S@iaman Klmrskzd for the respondent
o I DP Smgk and DP Mukheuee for the mte;vener

-,KThe Iur.!gment of the court was delivered by D
SR VARADARAJA\I I Thls appeal und.er 5. ]16(A) of the Repre‘;cnta' NP
tion of People Act, 1951, hereinafier referred 1o as. the “Act’ ariscs out S
‘ Cof the Judgment of a learned Smgie J udge ‘of the Patna ngh Court in
> Etection Petition No. 27 of, 1980, setting aside the appellant’s - elec-
_ tion to the Blhar Legislative Assemb’y from Nox 64, Rui Saldpur* .
o %’const!fuency ofi the ground tilat the election is void on account of .
Imaroper rejection of the némination papers of one - Ram Kumar :
Jha. The election petition was filed by the first respondent Nawal o
_ Kishore Sah, the defeated candrdate The - election * was” held on .-
© 31-5:1980 and the results were announced on 1-6-1980 after; the_ coun- - o
lmo Ths appellant who «contested. as the Congress (1) candldate . F .
R secure: 4 38,463 votes while the 1espondent who contested as the Janata o
+- Parly candidate securad 26,991 votes The othd candidates secured S
much less and tife appell ant who secured a majonty of 11,472 votes '
‘ over the respopdedt was. ‘declared elecled by the Returning Officer.
' - After having heard the learned counsel - for the parties wé - dismissed - T
. the appeal without costs on 8-2- 1984/ fol reasons to fo][ow Now’ we © - G-
T Plocecd o gwe the reasons. Lo : )
' } Thn respondent nress d only one cround durmg the trnl before
Cothy jexraxd Single Judgs and that wads the alleged improper rejectioin
- of the nomiration papers of Ram Kumar Jha who fiied four. hom- -H
natlon pap"rs numoerpd as 39 to 42. The proposer m the nommatlon '
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.. nation paper No. 40, ‘as 324 and 14 in the homination paper Ne. 41,
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papﬁr No. %9 was one Nand Lal Sah whllc the proposer in the nomi- A

nation paper No. 40 was one Ganesh Prasad Gaur. The proposer in’ L

fhe nomination papers Nos: 41 and 42 was Ram Kumat Jha’s own '

brother Birendra Kumar Yha who has given evidsnce on the side of .

~ the appeltat.as RW: 9. Allthe four nomihation papets of Ram Kumas =~ »

* Tha were presented to the Roturning Officer RW-7 on 2-5-1980 and he

. scrutinised all the nomination papers.of Ram Kumar Tha. Ram Kumar

+Tha had mentioned the sérial number and part number as 415 and 13 :
respactively in the nomination paper No. 39, as 391 and 17 in the nomi- o>

~and 4s 326 and 14 in the nomination paper, No. 42. The Returning f._
Officer rejected the nomination paper No. 39 on the ground that the " =1
. serial numbser.and part namber of the candidate were wrong with S
‘reference to the electoral roll Ex, 4, nominaticn paper No. 40 on. the
ground that the serial number and part number of the candidate were . :
wrong and the age of the candidate was not mentioned, nomination
paper No. 41 on the “ground that-the serial humber of the candidate ¥
was wrong and nomination paper No, 42 on the ground that there -
was difference in the age of the candidate. Ram Kumar Fha had dec]a-_ “
“red in his nomination paper No. 42 dated 2-5-1980 in regard to which
the argumeznt was confined before us that he has completed 33 years
of age while it.is’common ground that in the electoral rofl Ex. 4 prepa-
~red in the year 1980 his age is mentioned as 37 years. The Returning. ‘
“Officér has.deposed as RW-7 about the rejection of those four nomi- .- 4
naton papais Ex. 2 to 2, (c) ‘on the above grounds by his orc‘ers Ex B

-5..100 (1) (c) of the Att provides that if the High Court is of the . -
' ,o_pinioxi that any namination paper has been improperly rejected it
shall-declare the elestion of the returned candidate to be  void. On o
* a consideration of the evidence available on the record and the argu- ' -
ments of the learned counsel for the parties in the light of the authori-
ties placed before him the learned Singlée Judge found that no. nomina-
tion paper could be rejected unless the defect is of a substantial chara-
ctér as pointed out even in para 13(i) of the Handbook for Returning -
Officers issued by the Election Commission of Indtd and that the diffe--
. rence in the age of the candidate as given in the electoral roll and the
nommi_ltlon paper is not a material error andno opportunity was given { o
to the candidate, Ram Kumar Jha when the nomination papers were
filed on 2-5-1980 to remove a %fdefect though s. 33(4) of the Act fays
down that on the presentatton the nomination papers the Returning -
Oﬁicer shall. satlsfy hxmself that the names and electoral roll- numbers
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of thﬂ candldates and thelr PrOpPOsers as entered. in the nomination. - A

‘ ul papsts are the same as those entered in the electoral roll. The learned. .
Tudge held that the rejection of the nomination papers Exs. 2,2-a -

v -

S

and 2-¢ by the Returning Officer was improper, In that view he allowed, _ '
. the election petition without costs only to the extent of setting aside ™. ’
S the appeallant’s electlon as being void which was the on!y rchef prayed
. ’ for in the election petxtlon ST s B
g

] fore us Dr. LM. Smghw Semor Counsel who appeared for
J the appeHant proceeded to draw our attention to the evidence of cer-
., . thin witngsses including that of Ram Kumar Jha’s brother Blrendra
' " Kumar Jha, RW-9 for proving: that Ram - Kumar Jha had filed the
. - - _nomination papars pursuant o some collusmn with the object of enab- -
.+ ling an elettion. petition being. filed against any successful candidate, ,'.‘
T But for waut) of.spacific allegation about any colusion or fraud and ' _
‘ also an 1ssue regarding any collusion we-declined to hear any argument -~
¥y on the questlon of collusivn. Consequently, the only point which was
carvassed before us by Dr. -Singhvi appearing. for the appellant and «
Mr. L.R. vah appearing for the respondent was as. to” whether the: D,
nomination papers of Ram Kumar Jha were improperly rejected by '
the Returning Officer and the dppelldnt s election s thercfoTe void
. undcr 5. 100 (I) (c) of the the. Act. -

v

' ,} .. S 33(6) of the Act lays down th'lt nothing in that sectxon sha]! E: -
’ _brevent any cahdidate from being nominated by more than one nomi-
‘\ ‘natlon paper. But 1 proviso thereto- says that not more than four
" ‘nomiation.papers shall be presented by or on behalf of any candidate-
-«  of acoppted by the Returning Officer for. election in the same consti-
" tusacy. S. 19 of'the Act lays down that subject to the earlier provisions - _
; -contained in Part 3 of the Act every person who -is not léss than 21 F:
¢ - years of age on the qualifying date and is ordmar:ly resident in a con- )
stitiency shall be- -entitled to be registered in the electoral roll for that
v constitutency, Thereforc a’ person to be entitled to be reglstered if-
~ the electroal :roll for the constituency should ordinarily be a resident”
in that constitufency and should not be less than 21 years of age on o
_ the qualifying date. Article 173 of the Constitution prescribing the * .
- - quahﬁcatlon for membershlp of a State Legislature lays down thata = -4
© person shall not Be quahﬁed to be chosen to fill a seatin the Leglslature *
» ofa Stute unless hé is a citizen of Tndia, and ‘makes and subsgrlbes
o before some person authorised in that behalf by the Electlon Commis- .
sion an-oath or affirmation accordlng to the form set out: for-the pur- - J{..-
) pose m the Third Sched.ule and. 13, 1n thé case of a seat in the Legisla- "
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A - tive Assembly, not less than 25 years of age and, in the'case of 2 seat
in the Lagislative -Council, not less than 30 years of age, and possesses |
such other quahifications as may be prescribed i in that behalf by or
- under any law mada by Parliament. Therefore, a berson to beentitled
to be chosen to.fill a seat in the Leglslatwe Assembly of a State should
. be'not less than 25 years of age. In the present case Ram Kumar Jha -
. .B. " is noted in'the electoral roll, Ex.'4 prepared in 1980 as being 37 years ' ' ..
IR old while he has' dectared inthe nomination ‘paper No, 42 marked as- e
Ex: 2-c that he had completed 33 years .of age. As stated eatlier the 5
" nomination paper had been rejected by the Returning Officer, RW-7 A
‘on the ground that there is difference/in the age of the candidate bet- -
. iwzen what has been mantioned in the electoral roll and the nomi- v?‘ '
C - ‘nation paper and it -is not based on-any other ground, Tt is nobody’s
" * case that the Returning Officer found any difficulty regarding the ‘
identity of the candidate, Ram Kumar Jha on account of this difference
‘in the age ‘mentioned in an electoral foll*and the nomination paper.” .
" The point for consideration therefore is whether the rejection of this - E 2R
snomination paper by the Returning Officer on the ground of differente
D - in the age in the clectoral rol and the nomination paper is improper. - *
8. 33(4) of the Act lays down that on the presentation of 2 nomination-
paper, tlic Rsturning Officer shall satisfy himself that the names and
electoral roll numbers of the candidate, and his proposer as entered.
in'the nomination paper are the same as entered in the eleetoral 10lls. -
Tht prowso to that sub-section reads thus: ' : B i

-
LA

¢

P “Provxded that ho misnomer or inaccurate descnptnon or clencai S
" technical or printing error in regard to the name of the candldate >
‘»or-his proposet or any other- person, or in regard to any pIace o
sntioned in the electoral roll or the nomination paper and’ no »
7 _ '+ clerileal, technical or printing error in regard to the electoral roll -
F -+ . - numbsrs of any such parson in" the electoral roll ‘or the nomi: .-
*. " nation paper, shall affect the full operatlon of the electoral roll g
., -or the nomination-paper with respect to such person or place R
" - in any case whether the description in. regard to-the name of the . v
person or place is such as.to be commonly understood; and the = .~
‘ ,returmng officer shall permit any- such misnomer or inaccurate .
“G . description or clerical, technical or printing errot to be corrected
. +, and where necessary, direct that any such misnomer, inaccurate
T descrlptlon clerical, technical or printing erter in the clectoral’ -
aro]l or in the nomination paper shall be overlooked” 4

b
.

' - H o ‘We are of the opmlon that the dlfference in the age of the can- °

date R..im Kumar .'fha as entered 1n the: electoral ro]I and the noml-
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e “nation; .paper. would fail under the category of 111accurate descnptxon A
- mentloncd in the above proviso and that it was: obhgatory on the part - - ‘
of the Returning Officer to have it corrected or to overlook it havmg L e
regard to the !anguage of the prowso : -

s 35(4) of the Act lays down that the Returnmg Ofﬁcer Shdll e
- " not reject any nomination paper on the ground of any defect whlch - B
S is not of a substantial character. As stated earlier, a person to be .
‘4. - entitled to be reg1stered in the electoral roll-for a constxtutency should
.Y be 21 years of age on the quallfymg date:and, a- ‘person to 'be chosen‘ .
’\ to fill a seat in-the Legislature of a Staté should not be less than 25
years ¢f age. Ram Kumar Tha. hdd dcc]ared in the nomination paper o
No. 42 that he had completcd 33 years of age. Therefore, ‘the substan- * G ‘
~ tial requlrcment as regards the question of age of the candidate, Ram Y
Kumar Jha was that at the time of scrutiny of noniination paper he
.. ‘should have completed 25 years of age and should have been ,registered .
in the electoral roll for that constltucncy and not whether there was .
a difference of 4 yeats in- the g agé of the candidate as ‘mentioned in the «.
~ ¢electoral roll and the nomination paper. The difference in our epinion D, -
. is not an error of substantial character. As thc rcjcctlon of the.nomi- . -
hation paper No. 42 was-not on the ground that there was- any cliffi-
-cuity.as regards 1dent1ty on account of the difference - in the age men-
tioned iin the electoral roll and the nomination’ papcl we are clearly
, _ of the opinion that the rejcctlon of the nomination paper on the ground
« . of difference in the age was improper, forhaving tegard {o provisions - E
\"L of 5, 36(4) of the Act the defect s not of a stbstantial characterandwe .. -
’hold. that the appellant’s election is consequently void. under s. Jdoo0 0 T
~a * (1) (o) of the Act on the ground of improper Tejection of the nomi-

~ mation paper. It is for this reason that we dismissed theappeal without'~ e
. any ord.cr as to ccsts as mcntfoned. above . R
e ""'{,K ' " o L Appeal ‘—d:'smf_.s'scd. .
“« . =



