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IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case N0.6934 of 2022

1. Kameshwar Pd. Yadav @ Kameshwar Prasad Yadav S/o - Sukdeo Ray, Resident

of Village - Samanpur, P.S. - Kundwa Chainpur, District - East Champaran.

2. Ramadhar Yadav, S/o Bashisht Yadav, Resident of Village- Samanpur, P.S. -

Kundwa Chainpur, District - East Champaran.

3. Kashi Sah, S/o Narsingh Sah, Resident of Village - Samanpur, P.S. - Kundwa

Chainpur, District- East Champaran.

4. Jayashree Prasad Yadav, S/o Nirekhan Ray, Resident of Village - Samanpur,

P.S.- Kundwa Chainpur, District - East Champaran.

5. Shailendra Kumar Sawtntra S/o Shivwaran Thakur, Resident of Village -

Samanpur, P.S.- Kundwa Chainpur, District - East Champaran.
................. Petitioner/s
Versus
1. The State of Bihar through the Chief Secretary, Govt. of Bihar, Patna.
2. The Principal Secretary, Health Department, Govt. of Bihar, Patna.
3. The Health Commissioner, Govt. of Bihar, Patna.

4. The Health Secretary, Govt. of Bihar, Patna.
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5. The Chief Malaria Officer, Govt. of Bihar, Patna.

6. The District Magistrate, East Champaran at Motihari.

7. The District Malaria Officer, East Champaran at Motihari.

A. Appointment to Class-IV | Group-D Post - to be made - through the
process of examination - appointment cannot be directly made - without
resorting to the process of examination. (Para-7)

B. Constitution of India- Article 14 - Article 16 - Process of Selection -
Granting weightage of experience to daily wage workers - in absence of
any transparent, fair and impartial procedure - illegal - violative. (Referred
to, UPSC V. Girish Jayanti Lal Vagliela AIR 2006 SC 1165) ,(Para-4)

C. Constitution of India — Article 14 - Article 16 — Selection to Class IV | Group
- D Post - Eligibility Criteria — Daily Wager - Work Experience - cannot itself
be the sole /| main Criteria. - Fair Procedure - Written Examination- in
absence of any Provision. (Referred to: - CWJC No. 18612 of 2019; Kapil
Kumar & Others Vs. The State of Bihar and Others and analogus cases) (Para-
28)

No merit — Petition Stands dismissed.
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P.S.- Kundwa Chainpur, District - East Champaran.

Shailendra Kumar Sawtntra S/o Shivwaran Thakur, Resident of Village -
Samanpur, P.S.- Kundwa Chainpur, District - East Champaran.

...... Petitioner/s
Versus

The State of Bihar through the Chief Secretary, Govt. of Bihar, Patna.
The Principal Secretary, Health Department, Govt. of Bihar, Patna.
The Health Commissioner, Govt. of Bihar, Patna.

The Health Secretary, Govt. of Bihar, Patna.

The Chief Malaria Officer, Govt. of Bihar, Patna.

The District Magistrate, East Champaran at Motihari.

The District Malaria Officer, East Champaran at Motihari.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr.Jitendra Kumar, Adv.
For the Respondent/s  : Mr.Mujtabaul Haque, GP-12

Mr.Pranoy Kumar, AC to GP-12

CORAM: HONOURABLE MR. JUSTICE MOHIT KUMAR SHAH
ORAL JUDGMENT

Date : 23-01-2024

1. The present writ petition has been filed for directing the
respondents to appoint the petitioners on Class-IV post in the
district of East Champaran.

2. The brief facts of the case, according to the petitioners
are that the petitioners were appointed as DDT Sprayer, as

seasonal employee on daily wages under the district Malaria
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Office, East Champaran, whereafter, work was being taken from
them and wages were being paid to them. It is submitted that the
petitioners had requested the Civil Surgeon-cum-Chief Medical
Officer as well as the learned District Magistrate to consider the
case of the petitioners for preparing a panel and appointing them
in the regular service of the State Government, however, to no
avail. It is also submitted that the respondents have adopted pick
and choose policy inasmuch as while some daily wage DDT
Sprayer have been appointed on regular basis, whereas the
petitioners have not been accommodated.

3. The learned counsel for the petitioner has submitted that
some similarly situated daily wage workers of Gaya district had
filed a writ petition before this Court, bearing C.W.J.C. No.17637
of 2010, whereafter contempt petition was filed by them, bearing
M.J.C. No. 3426 of 2016. A co-ordinate Bench of this Court had
observed therein vide order dated 14.12.2016, that DDT Sprayers
have already been appointed in eight districts, however, no steps
have been taken for appointment in the District-Gaya, hence the
District Magistrate, was directed to file affidavit, clarifying the
position.

4. Per contra, the learned counsel for the respondent-State

has submitted by referring to the counter affidavit filed in the
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present case that similar issue has been decided by a co-ordinate
Bench of this Court vide judgment dated 18.12.2019, passed in
C.W.J.C. No.18612 of 2019 (Kapil Kumar & Ors. vs. State of
Bihar and Ors.) and other analogus cases, paragraphs no.28 and
29, whereof are being reproduced herein below:-

"28. Noticing the constitutional provisions and the
law as declared by the Supreme Court referred to
above, in my opinion, the advertisement to the
extent it allows preference under sub-clause (1)(2)
(3) (4) (5) and (6) of Clause 7 are held to be illegal,
violative of Articles 14 and 16 of the Constitution of
India and are struck down accordingly. Though, It
may be open for the respondents to allow some
reasonable weightage on rationale basis for those
having work experience after having been selected
through a transparent process of selection, the work
experience as daily wager simpliciter, cannot itself
he the sole/ main criteria for selection and
appointment. The respondents are obliged to follow
a fair process of selection in accordance with the
statutory rules and constitutional. mandate. It is
noteworthy that though the rules have been framed
for selection and appointment against Class-1V
(Group-D) posts, no clear and definite process of
selection has been laid down, therein. If no
transparent, fair and impartial procedure is adopted
for judging the inter se merit of the candidates, who

have applied in response to the advertisement made,
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the eligible candidates cannot get a fair chance to
compete, which would be violative of the guarantee
enshrined under Article 16 of the Constitution, as
held in case of UPSC vs. Girish Jayanti Lal
Vagliela (supra).

29. These writ applications are accordingly
disposed of. with specific direction to the
respondents, particularly, the Additional Chief
Secretary/  Principal Secretary, General
Administration Department, Government of Bihar,
Commissioner, Madadh Division, Gaya and the
District Magistrate, Gaya to ensure that the process
of selection through the advertisement in question is
completed by adopting a fair procedure. In my
opinion, holding of written examination of the
candidates who have applied against the said
advertisement would be a fair procedure for
preparation of merit-list, in the absence of any
provision in the Rules. This, in my opinion, would
ensure transparency in the process of selection.
Since the advertisement was issued more than six
years ago, the respondents are directed to conclude
the process of selection and appointment against
such posts, which were available on the date of
issuance of advertisement, within a period of three
months from today. The respondents are further
directed to ensure that a fair process of selection,
strictly in accordance with statutory rules and in
conformity with the mandate of Articles 14 and 16

of the Constitution is undertaken on regular basis,
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after advertising number of post, so that the persons
acquiring eligibility after the initiation of one
selection process have a chance to seek and
participate in subsequent selection processes. This
practice of fairness in the process of selection for
filling up public posts generates faith in the hearts

and minds of the citizen in the governance, laws

)

and the Constitution.’

5. It is further submitted by the learned counsel for the
respondents that considering the law laid down by the aforesaid
judgment rendered in the case of Kapil Kumar & Ors. (supra),
whereby and whereunder the process of selection undertaken
earlier by preparing a panel vide memo dated 25.06.2009 by
granting weightage of experience to daily wage workers has been
found to be illegal and violative of Article 16 of the Constitution
of India as also considering the fact that it had been clearly held
by this Court that the work experience as daily wager simplicitor
cannot itself be the sole/main criteria for selection and
appointment and on the contrary holding of written examination
would be a fair procedure for preparation of merit list in absence
of any provision in the Rules, the Government of Bihar, through
the General Administration Department, has issued a notification
dated 23.06.2020, whereby and whereunder now the appointment

of Group-D (®) posts are required to be made through the process
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of examination to be conducted by the Staff Selection

Commission, Bihar. The relevant portion of the said notification

dated 23.06.2020 is being reproduced hereinbelow:-
“ Idaa aftta uRRerfl F wReR g1 fAvia fer =i
2 fo—
(i) W= g fawrn, fRR, e gmr frfa Saa
fearfia aRuzr G/ 9aie— 7365 fadi®d 29.06.2011 &l
g< fpar smar 21
(ii) = gemE faurn, fSER, desm @& uRum
A /Adie— 7365 fedAid— 29.06.2011 & fAden @
ITwY dRe gRA/ aR=E (faftree) a1 Rfsaal «
faoeg fgfaa 2g fafr=r fawmn /foel gRr gaifRa
fagmat A fafea sm=nfefal o srafgwa smenRa grerfaar
fraiRko @ G9fta aags Fgfea ufebar 9 arg 8 A/F
SITET |
(i) Wl wh RAmET/ Rt grT ysiRa fsme @
ardie A wafdd gu smded 9o Wehia fasmuAl @b
gfafafd sk ey sifecar Rfdgal &1 wvem wfa
wafa sy & ywitre gfaai (Hard Copy with
Soft Copy) @1 AT €= 9omad faurr, f98R, 9eqr gri
@ ol IR S wifed U 9 R Al @w
RN, USAT &I 9dl S| fdeR SHar ag= s,
Yl & R 9 YSId A9 & areie A 39 «rsd
Tt SaeHl T AU JARNERT Al SId 4
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e &) fhar s |

(iv) S9a fanria o3 & argeu faf=r fawmn / el g
yd A gt Ao & ardlle d guffa smaeal 4
Hafa wfl safial & 4 One time measure & ®U
A e yfoaifrar odfer smfoa & o, ae fod
fagr &1 yrE dun whar &1 e ffER S
A AR, YAl gRI fHAar SR—m | fa=mua & arddie 3
Hafera swafefal gRT SAFagT smdes fear sme |

(V) 99l Ye-T S=d u[Erad, Yedl gRI A= 9+

farr, faer, e @ uRuz d@ar/ Suie— 7365 faia

29.06.2011 ¥ ffzd @z ‘@’ & Ifad RAR/ dR=Er
(fafree) uel w FYfda =g sl & sfgwa smenRa
yrifisar @9l aee @ fird o A 9 & SR
Iad wFevsl @ IAgwy faft= foral & gyeilRa fasmo=r &
A ¥ gs fgfaa’ @ W§fta afdm ff faer sdad
I TN, YT gRT ARSI g arell sfreired udian d
sifrarfa: wmfier gt |

(vi) Them A Y8 WM 9 9 axgfies ugfa @ i, W
<Ol /9P WX B A SF, 9 e I iR
I 7= 99 9 G9fR| g9 9E uF BT guiie 100
BT |

(vii) war Hed &1 FERe ErR HHER @I
TR, YeT gRT fHar e |

(vili) BrIfers wRaRi/ wRa (Rfree) @ Fraf @
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Suda ufbar 4 sneeTed yd 4 fagnfia Risaal @ feg
farmr/ Rren W) w® Fgfaa @ erars fawmr / e
Qe gRT el & Wil | g9 8g W fasad @r
YR fdeR SHaN) 99 AN, ST gRT1 USb1rd fdha
ST |

6. In view of the aforesaid, it is submitted by the learned
counsel for the respondents that the petitioners would now be
required to undergo the examination process to be conducted by
the Staff Selection Commission, Bihar, hence the prayer made in
the present writ petition cannot be acceded to, thus the present
writ petition is fit to be dismissed.

7. T have heard the learned counsel for the parties and
perused the materials available on record. It is not in dispute that
a co-ordinate Bench of this Court, by a judgment dated
18.12.2019, passed in C.W.J.C. No.18612 of 2019 (Kapil Kumar
& Ors. vs. State of Bihar and Ors.) and other analogous cases
has held that the work experience as daily wager simplicitor,
cannot by itself be the sole/main criteria for selection and
appointment to the Group-D post, hence the process of selection
should be concluded by adopting a fair procedure i.e. holding of
written examination of the candidates who have applied against
the advertisement in question, whereafter, the respondents, in

compliance of the said judgment dated 18.12.2019, have issued a
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notification dated 23.06.2020, wherein it has been postulated that
appointment to Group-D posts shall be made through the process
of examination to be conducted by the Staff Selection
Commission, Bihar, after issuance of the requisite advertisement
for making such appointments and the said procedure shall also
be applicable to those cases where the advertisements have
already been issued. In such view of the matter, this Court finds
that the petitioners cannot now be directly appointed on the
Class-1V posts/Group-D posts, without resorting to the process of
examination, as aforesaid, i.e. as stipulated in the aforesaid
notification dated 23.06.2020.

8. Having regard to the facts and circumstances of the case
and for the reasons mentioned hereinabove, I do not find any

merit in the present writ petition, hence the same stands

dismissed.
(Mohit Kumar Shah, J)
sonal/-
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