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IN THE HIGH COURT OF JUDICATURE AT PATNA

State of Bihar and Others
Vs.
Ishwar Chandra Sharma
Letters Patent Appeal No.584 of 2022
23 April 2025

(Hon’ble Mr. Justice P. B. Bajanthri and Hon’ble Mr. Justice S. B. Pd. Singh)

Issue for Consideration

*  Whether Respondent is entitled to have the benefit of counting past service rendered
in Bihar State Construction Corporation Limited for the purpose of seeking retiral
benefits and pension or not?

*  Whether service of Respondent particulars is on par with Mukteshwar Prasad Singh or
not?

Headnotes

Service Law—Retiral benefits—granted to Respondent by learned Single Judge—
Respondent was appointed in the then Bihar State Construction Corporation Limited to the
post of Typist and he had joined in service—in meantime, State of Bihar evolved a policy
decision relating to absorption of surplus employees working in various Boards and
Corporations in the State of Bihar—after several round of litigation, Respondent was
absorbed—Appellant not considered the service of Respondent served in Corporation while
extension of retiral benefits and pension under Old Pension Scheme—Clause-3 stipulates that
for absorption of Respondent read with his service particulars would be in respect of New
Pension Scheme—Old Bihar Pension Scheme was not existing in the eye of law when
Respondent was relieved rather New Pension Scheme was prevailing at that time.

Held: Mukteshwar Prasad Singh and others, who were working in Board or Corporation,
their services have been deputed to State Government department—therefore, Court has
taken note of the fact that they were on deputation for a long period more than decades—it
was directed for absorption while counting service rendered in the respective Corporation or
Board—Respondent was not deputed to any of the department and he continuously worked in
the Corporation from the date of his appointment till he was relieved from the Corporation—
services of Respondent have not been absorbed with retrospective date i.e. one day prior to
introduction of New Pension Scheme, the Respondent is not entitled to have the benefit of old
pension scheme for the reasons that it ceases as and when New Pension Scheme was
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introduced in the year 2005—order of the learned Single Judge set aside—appeal allowed.
(Paras 7, 9)

Case Law Cited

Mukteshwar Prasad Singh & Ors. vs. The State of Bihar & Ors., LPA No. 716 of 2017—
Distinguished.; CWJC No. 11654/2018—Set Aside.
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IN THE HIGH COURT OF JUDICATURE AT PATNA
Letters Patent Appeal No.584 of 2022
In
Civil Writ Jurisdiction Case No.11654 of 2018

The State of Bihar.

The Principal Secretary, Department of General Administration, Govern-
ment of Bihar, Patna.

The Principal Secretary, Department of Health, Government of Bihar, Patna.

The Principal Secretary, Department of Finance, Government of Bihar,
Patna.

The District Magistrate, Muzaffarpur.
The Civil Surgeon-cum-Chief Medical Officer, Muzaffarpur.

The Additional Chief Medical Officer-cum-Drawing and Disbursement Offi-
cer, Muzaffarpur.

The District Leprosy Officer, Muzaffarpur.

...... Appellants
Versus

Ishwar Chandra Sharma, Son of Krishna Sharma, Permanent resident of Vil-
lage- Ahaladpur, P.O.- Haridaspur, P.S.- Kanti, District- Muzaffarpur.

...... Respondent
Appearance :
For the Appellant/s : Mr. M.N.H.Khan, SC-1
Mr. Md. Irshad, AC to SC-1
For the Respondent/s  : Mr. Prabhat Ranjan, Advocate

Mr. Anju Mishra, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE S. B. PD. SINGH
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE P. B. BAJANTHRI)

Date : 23-04-2025

The state Appellants have assailed the order of the
learned Single Judge dated 19.07.2022 passed in C.W.J.C. No.
11654 of 2018. Grievance of the Respondent- Ishwar Chandra

Sharma is that he is entitled for retiral benefits while counting
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service rendered in the Bihar State Construction Corporation
Limited or not?

2. Brief facts of the case are that Respondent -
Ishwar Chandra Sharma was appointed in the then Bihar State
Construction Corporation Limited on 28.03.1977 to the post of
Typist and he had joined in service on 15.05.1977. On
05.05.1979, State of Bihar evolved a policy decision relating to
absorption of surplus employees working in various Boards and
Corporations in the State of Bihar. It is learnt that Respondent’s
case was processed for absorption in the year 1990. However, it
was not finalized, resultantly, Respondent filed C.W.J.C. No.
4438 of 1995 and it was disposed of asking the petitioner to
approach Health Commissioner with representation. The
Respondent’s representation was rejected on 04.09.1996. Once
again Respondent invoked filing C.W.J.C. No. 11141 of 1996.
The order dated 04.09.1996 of the Health Commissioner was set
aside and further directed to reconsider the grievance of the
Respondent for absorption by the Principal Secretary, GAD. The
Principal Secretary, GAD proceeded to consider name of the
Respondent for absorption. Similar view has been taken by the
Principal Secretary, Health Department on 07.03.2013.

Thereafter, absorption order has been issued by the Director on
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13.03.2013. In this backdrop, Respondent’s services have been
relieved from the Bihar State Construction Corporation Limited
and he had joined service in the Health Department at
Muzaffapur Sergeancy on 23.03.2013 and he has attained age of
superannuation and retired from service on 30.09.2015. In this
backdrop, for non-consideration of Respondent’s services
rendered in the Corporation towards extension of retiral benefits
and pension, the Respondent has invoked remedy of filing
C.W.J.C. No. 11654 of 2018, the learned Single Judge has
allowed the Respondent’s Writ petition. Feeling aggrieved by
the learned Single Judge order dated 19.07.2022 passed in
C.W.J.C. No. 11654 of 2018, State-Appellant preferred the
present L.P.A.

3. Learned counsel for the Appellant-State
submitted that the Appellant case is not similarly situated person
like earlier litigations in the case of Mukteshwar Prasad Singh
& Ors. vs. The State of Bihar & Ors. (L.P.A. No. 716 of 2017).
In Mukteshwar Prasad Singh & Others, who were also working
in the Corporation or Board they were on deputation to various
State Government Department in the year 1997. In that context,
they have been extended benefit of absorption with earlier date.

Whereas, in the present case, Respondent- Ishwar Chandra
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Sharma, who was working in the Bihar State Construction
Corporation Limited was not deputed to any of the Government
department. Therefore, the cited decision by the learned Single
Judge and taking note of the same and extending the benefit of
retiral benefits to the Respondent- Ishwar Chandra Sharma is
incorrect. It is further submitted that as on the date of absorption
of the Respondent- Ishwar Chandra Sharma, new pension
scheme was introduced in the year 2005. Having regard to the
fact that as on the date of absorption of Respondent- Ishwar
Chandra Sharma in the year 2013, earlier pension scheme was
not existing in the eye of law. Therefore, question of extending
retiral benefits and pension is not permissible while invoking
non-existing statutory provision. Therefore, rightly in the
absorption order Authority has conveyed the message to the
Respondent to the extent that new pension scheme is applicable
to the Respondent. It is also submitted that the service rendered
in Bihar State Construction Corporation Limited cannot be
counted for the purpose of retiral benefits and pensionary
benefits under the old Bihar Pension Rules. In the light of these
facts and circumstances, order of the learned Single Judge is
liable to be set aside.

4. Per contra, learned counsel for the Respondent
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resisted the aforementioned contentions and submitted that the
Respondent’s case for absorption was under process in the year
1990. On two occasions, he had invoked remedy before this
Court in C.W.J.C. No. 4438 of 1995 and C.W.J.C. No. 11141 of
1996. Thereafter, absorption order has been passed in the month
of March, 2013. Therefore, the Respondent is entitled to count
the past service rendered in the Bihar State Construction
Corporation Limited for the purpose of extending retiral benefits
and pension on par with others.

5. Heard the learned counsel for the respective
parties.

6. Core issue involved in the present lis is whether
Respondent- Ishwar Chandra Sharma is entitled to have the
benefit of counting past service rendered in Bihar State
Construction Corporation Limited for the purpose of seeking
retiral benefits and pension or not? Whether, Respondent-
Ishwar Chandra Sharma service particulars is on par with
Mukteshwar Prasad Singh or not? Dates and events are not
disputed insofar as appointment and joining of the Respondent
in Bihar State Construction Corporation Limited in the year
1977. It is also not disputed Government of Bihar evolved a

policy decision regarding absorption of surplus employees
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working in various Boards and Corporation in the State of
Bihar. The Respondent’s case for absorption was processed in
the year 1990. Further, he had approached this Court on an
earlier two occasions for the purpose of absorption in the year
1995 and 1996. Thereafter, for the first time, his services have
been absorbed in the month of March, 2013. It is necessary to
reproduce absorption order dated 13.03.2013, it is at page-62 of

Writ petition and it reads as under:-

“feemey, W@y |4y,
faerR year
AR
3M0H0—4 / fafde—6—88 / 2011—611(4) / UeAT, &HT®H—13.3.13

AHTQET TR 0 4438 /95 WH 1141 /96 H HHI: 15.09.95 TG
23.11.10 ¥ UIRT SRR TATE IAD IUTST H AT YA 9T &
AT ofeer & uled # Ug Afyd, WRed v, fagR, der &
i 578(4) faHAI® 07.03.13 & gRT fiRe IV HHARNT 3l $¥R T<
M (G fIf 26.00.1955) Sha, dER e HRgdRM HIRANIA fafics,
UeAl & 99 AfSPha IR (@ dF) & Us IR ARG &’ &l
Aot form 7|

I MY B 3l H fIER We derH dRuURIE s,
Ul gRT =Ifvd 3ffoRes HHa) 2l $eaRk gw== eMI, fUa— &0 @wr oM,
YH—EARYR, UI0—BRINYR, AM—DIC], TA—qohhRyR & Rifda

Ao, JOIHWRYR & I U0XI0Dh—=, Fol H 74 Aiehd A< B

e T R dqTHM 5200—20200 U U 2800 P TBH H Td WDHR GRI

-9 R WqHd 9l & | FEifed whl WROSRR U 9

AR fbar SIar € | S da-ie & YIdE Iirer & f[afr |4 <3

BT |

1, AN & I 4 T Bl SRiNG el Rifbcdd—as—4=
fRrfpe TTfErRl I 37U w@Rey YA U=, SIeffOredh Jradl GH1ol
U U S Al GHIOT uF R AT B |
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2. g8 gfad feme sRemdl € dor fhdr W w9y fo=r fei gd
AT & AT G B S Ah © |

3. f&I® 01.00.05 ¥ UIH &1 A3 ¥ AT &1 T g | 3 I @
AHA H W FE U WhIA AL 8 |

4, ANTEM & forg fifl IR &1 9° &g <9 =181 8N Ud ANTGH
& o [y & & s yfad a8l

5. ey fefa @ fafr 9 15 feA & 3rex INTG <A1 81T A8l
Al AN Wepd el fbar S Al ¢ |

6. S Tt & AT BT FIAE Sb UUH Jad fAuT dEEr @
UiEwIer 8F & IURId B fhar SR |

g0,/ —

(S0 ¥= U4IR)
IRENGRC NS
Ry WA, f9gR, geT

SAiH—611(4) / Uedr, f&id —13.3.13

gfaferf— Rafder do, JO®RHRYR BT Farel Ud anaedad fdarel ufa |
gfcferfi— ey U faere, wW@Rey AN, GOhHRYR Bl ol Td
amaad faamel Ui |

gfaferfi— e afa, ar g f9RT, fIER, gedr & S99 amesT
Ho 8403 f3AI® 26.07.11 & YHT ¥ ol Ud 3Maedas fdarel Ufa |
gfafefi— gedy faceme, fER W d=grRM dRURyH fafics, warr
SHell, JAIHATETE, YSHI—800002 I AT U 3faedd fdarel Ufvd |
gfaferfi— 2N SIR o= W, <hd, f[BR W RN HRUNIE
fafics, e g9ell, SINMEIE, Y4ed—800002 YR Ud—  UMH—
JBATRYR, UI0—BRIAR, AT—PIC!, FTAT—FTHBIYR DI el Ui |
gfferfi— HIYRTR UTIEeR, JOBBRYR & ga-mrel vd raegsd feamel
Ui |

gfaferfi— e ucriier), JhHRyR DI ol Uit |

gfaferft—ver afta, WReg fmT & were o | & gaert Ui |
gfafafi—fFcere vE, WReg |aTy, [9gR & ol Fered & gaed wd
aaedd el ufa |

80,/ —
BESEAEcE
WRY |a, f9gR, e’

Underline supplied

7. Clause-3 stipulates that for Respondent’s
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absorption read with his service particulars would be in respect
of New Pension Scheme. The Respondent- Ishwar Chandra
Sharma has not assailed the aforementioned Clause-3 and so
also absorption order to the extent that he is entitled to
absorption on par with Mukteshwar Prasad Singh, the date on
which their services have been absorbed. Further, it is to be
noticed that Respondent- Ishwar Chandra Sharma case is not
comparable with Mukteshwar Prasad Singh for the reasons that
Mukteshwar Prasad Singh and others, who were working in
Board or Corporation, their services have been deputed to State
Government department in the year 1997. Therefore, this Court
has taken note of the fact that they were on deputation for a long
period more than decades. In that context, it was directed for
absorption while counting service rendered in the respective
Corporation or Board. On the other hand, in the present case,
Respondent- Ishwar Chandra Sharma was not deputed to any of
the department and he continuously worked in the Bihar State
Construction Corporation Ltd. from the date of his appointment
namely 28.03.1977 till he was relieved from the Corporation on
20.03.2013. It is to be noted that as on 20" March, 2013, Old
Bihar Pension Scheme was not existing in the eye of law. What

was prevailing as on 20" March, 2013 is New Pension Scheme
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introduced in the year 2005. As long as Respondent- Ishwar
Chandra Sharma services have not been absorbed with
retrospective date i.e. one day prior to introduction of New
Pension Scheme, the Respondent is not entitled to have the
benefit of old pension scheme for the reasons that it ceases as
and when new pension scheme was introduced in the year 2005.
These material information have not been taken note of and
apprised by the learned Single Judge. In other words, service
particulars should have been compared on par with Mukteshwar
Prasad Singh and Respondent- Ishwar Chandra Sharma. In the
absence of comparing service particulars, the Respondent-
Ishwar Chandra Sharma has not made out a case that he is
entitled for counting services rendered in Bihar State
Construction Corporation Limited from 15.05.1977 to
23.03.2013 and from 23.03.2013 to 30.09.2015, the date on
which he has attained age of superannuation and retired from
service. Thus, Appellants have made out a case so as to interfere
with the learned Single Judge.

8. Accordingly, order of the learned Single Judge
dated 19.07.2022 passed in C.W.J.C. No. 11654 of 2018 stands
set aside. The C.WJ.C. No. 11654 of 2018 filed by the

Respondent stands rejected.
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9. Accordingly, the present Letters Patent Appeal

No. 584 of 2022 stands allowed.

(P. B. Bajanthri, J)

( S. B. Pd. Singh, J)

Manish/-

AFR/NAFR A.F.R.
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