2024(4) elLR(PAT) HC 2213

IN THE HIGH COURT OF JUDICATURE AT PATNA
CRIMINAL MISCELLANEOUS No.32735 of 2016

Arising Out of PS. Case No.-463 Year-2015 Thana- BAGHA District- West Champaran

1. Azad Khan, S/o Late Razaque Khan, resident of Mohalla-Purani Bazar
Ramnagar, District-West Champaran.
2. Bablu Khan @ Md. Motiullah Khan, S/o Hakik Khan, resident of
MohallaPawaria Tola, Ward No.27, Bagaha, P.S.-Bagaha, District-West
Champaran.
3. Khush Mohammad, S/o Late Ajim, resident of Mohalla-Mastan Tola,
Ward No.24, Bagaha, P.S.-Bagaha, District-West Champaran.
4. Seikh Raju @ Raju, S/o Maruf Khan, resident of Village-Murali, P.S.-
Chautarwa, District-West Champaran.
...... Petitioners
Versus

1. The State of Bihar
2. Munna Khan, S/o Late Majid Khan, resident of Mohalla-Pawaria Tola
Ward No.27, Bagaha, P.S.-Bagaha, District-West Champaran.

...... Opposite Parties

The Code of Criminal Procedure, 1973 — Section 482 — Quashing of Order
taking Cognizance — Offences Punishable Under Section 147, 149, 307,
323, 325, 341 and 504 of Indian Penal Code - the cognizance order passed
by Learned Jurisdictional Magistrate was taken by endorsing the order of
cognizance in column-10 of the charge-sheet No. 145 of 2016 dated
13.05.2016 itself, which is meant for seizure items connected with
occurrence in issue — no reason supplied while taking a different note with
the finding of investigation by learned jurisdictional magistrate,
particularly when petitioners were exonerated even after availability of
statement of injured witnesses as recorded under Section 161 CRPC.
(relied upon: - Almohan Das Vs. the State of West Bengal 1968 SCC
Online 85). (Para-9 and 10)
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...... Opposite Parties
Appearance :
For the Petitioners : Mr. Baxi S.R.P. Sinha, Sr. Advocate
Mr. Vijay Kr. Singh No. 1, Advocate
For the State : Mr. Lalan Kumar, APP
For the opposite party no.2: Mr. Bashishth Narain Mishra, Advocate

CORAM: HONOURABLE MR. JUSTICE CHANDRA SHEKHAR JHA
ORAL JUDGMENT

Date : 15-04-2024

Heard Mr. Baxi S.R.P. Sinha, learned Senior
Counsel appearing on behalf of the petitioners and Mr. Lalan
Kumar, learned APP for the State duly assisted by Mr.
Bashishth Narain Mishra, learned counsel for the opposite
party no.2.

2. The present application has been filed by the
petitioners for quashing the order taking cognizance dated

16.06.2016 passed by learned A.C.J.M., Bagaha, West
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Champaran in Bagaha P.S. Case No0.463 of 2015, whereby
the learned jurisdictional Magistrate has taken cognizance for
the offences punishable under Sections 147, 149, 307, 323,
325, 341 and 504 of the Indian Penal Code (for short ‘IPC")
against the petitioners.

3. The prosecution case is based upon written
report of one Munna Khan, the informant of this case on
15.11.2015 at about 8.30 A.M. to the Officer-in-Charge,
Bagaha Police Station stating therein that on 15.11.2015 at
about 5:30 A.M. on the noise of several persons, he woke-up
and opened the gate of his house. The informant further
alleged that these petitioners along with five others were
constructing hut on his land and on protest, the informant
was caught by some accused persons and was assaulted by
fist and slaps. On alarm, his sons, namely, Arif, Sanu, Janus
and his nephew Afroj came to his rescue and upon this, Afroj
was assaulted by khanti by the accused Azad Khan and after
sustaining injury, he fell down. Accused Sonu Khan and
Pappu Khan assaulted by farsa to his son Sanu Khan.

Accused Bablu Khan and Hakik Khan assaulted the informant
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by lathi. When the Bhabhi of the informant, namely, Saida
Khatoon came there, accused Majre Alam and Raju assaulted
by leg, fist and /athi. The accused Khus Mohammad and
Monu Khan assaulted his eldest son, namely, Arif by /athi,
fist etc. On alarm, the villagers assembled and took the
injured in Hospital for treatment.

4. It is submitted by learned senior counsel
appearing on behalf of the petitioners that the police after
investigation submitted charge sheet No0.9/2015 datd
27.01.2016  exonerating  petitioners, where  during
investigation just before submitting aforesaid charge-sheet,
an application was filed before learned A.C.J.M., Bagaha by
the informant stating thereof that the injured witnesses were
not examined during investigation and, as such, their
statement recorded under Section 161 of the Code of
Criminal Procedure (for short ‘CrPC’) were not recorded. It is
further submitted by learned senior counsel that
Investigating Officer of this case through a detailed judicial
order dated 13.04.2014, was directed to record the

statement of injured witnesses under Section 161 of the
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CrPC and a show-cause was also issued to him that as to
why he not be prosecuted for the offences under Sections
218, 219 and 221 of the IPC. Subsequent to the said order,
the re-investigation was made to the extent recording the
statement of injured witnesses under Section 161 of the
CrPC for which another charge-sheet was submitted bearing
No.145/2016 dated 13.05.2016, where again, the
petitioners were not sent up and were exonerated. It is
further pointed out by learned senior counsel that the
manner in which the learned Jurisdictional Magistrate took
cognizance in this matter is apparent from Annexure-5,
which is charge-sheet no.145/2016, where in column no.10,
which is meant for seized articles, a general order in very
cryptic manner was made to take cognizance for the offences
under Sections 147, 149, 307, 323, 325, 341 and 504 of
the IPC against all accused persons on 16.06.2016, which
subsequently reduced in form of order on that very date.

5. It is pointed out by learned senior counsel that
by differing with police finding of investigation, where

petitioners were exonerated even after recording the



2024(4) elLR(PAT) HC 2213

Patna High Court CR. MISC. No0.32735 of 2016 dt.15-04-2024
5/10

statement of injured witnesses, without supplying any
reasons, learned Trial Court took cognizance against
petitioners in very mechanical and cryptic manner, which is
against the established principle of law. In support of his
submission, learned senior counsel has relied upon a decision
of Hon’ble Supreme Court in the matter of Almohan Das v.
State of W.B., [1968 SCC OnLine SC 85].

6. Mr. Lalan Kumar, learned APP for the State
duly assisted by Mr. Bashishtha Narain Singh, learned
counsel appearing on behalf of opposite party no.2 while
opposing the application submitted that taking cognizance is
a subjective satisfaction of the learned Jurisdictional
Magistrate and on that score, the order of cognizance cannot
be set aside.

7. It would be apposite to reproduce the order of
cognizance dated 16.06.2016 by learned A.C.J.M., Bagaha
on final form in column 10 submitted by police as well as the

order dated 16.06.2016, which are as under:-

gifom yu= / Rure
(FINAL FORM/REPORT)
(Gue Yo Wfear &I gRT 173 /174 & (HA)
(In the court of)
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1. fTeT—90 TR AHT—aTET d¥—2016 UTAHDBI Fo—463 /15 fafd—
15.11.15

2. 3ifom Rulé /Ry 9= Ho— 145 /15 3dRIG— 13.05.16

4. [1] &=\ (Act) wiogofdo  &RTU (Sections) 147,149,341,323,
[2] sfEf=E| (Act) gRIu (Sections) 325,307,504
[3] =faf=E (Act) gR1Y (Sections)

[4] sr=g f=aH vg grg (Other Act & Sections) ................

5. 3ffoH yua /RUIE &1 YbR:— IRIT T3 /eI & 9 § JIRT—IF
T8l fear war/ sifdw Ruie aa—udr =81 e/ sifm Rure au—ars
Bl B 9ot/ diftw Rud 9@ R Suwifta feer wan/ siftm
Rurc—gl afed gs |

(Type of Final Form/Report:- Charge Sheet/Not Charge sheeted
for want of evidence/FRT Undetected/ FRT Untraced/FRT
offence abated/FR Unoccured)

6. ufc 20 Ro smEfead - e/l @1 qa/ffd @
e / 3 / Sari Uaid &
(If F.R. Unoccured: False/Mistake of Fact/Mistake of law/non-
cognizable/ Civil Nature.)

7. A AR 9F 81 AT T/ IJRD
(In Charge-Sheet-Original/Supplementary)

8. STIAYT URIEDRT BT M. X9 IRy YHOT .. T&aH—Yo3iofio
(Name of 1.O) (Rank)
HO—TRT AT
(No.)

9. (®) URATT / FAATGIAT BT AH— G~I1 @i
@) o &1/ 4fd &1 9M— W0 Aoile @i, |0 UaRAT el ars 27
AT—aTET fTAT—10 TFIROT

10. AU & IRM WM /S VAl FUfcqal /vt / <&drdsil  al
fgaror S R iR far war 811 Al srawde Bl sfel T W gl
Hel B S Fahell 2 |

P9 | HuRT BT 9o | UTabierd (U H) T T fost /& | e
Rs(0) ufxr El
RReR o | a)HE AT
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A
1 2 3 4 5 6
Cog taken u/s

147,149,307,323,325,341 &
504 against all accused
persons named in FIR.

Sig/-

16/06/16

“Bagaha P.S. 463/15
In the Court of A.C.J.M, Bagaha
Bagaha PS case n0.463/15
State
Vs
Azad Khan
16.06.16 3TR19 9= 0 09 /16 Q0 27.01.16 Ud YR IMRY U HO
145 /16 20 13.05.16 U< B3 |
3R U= Td g Qfiel Pl faciih fba |
Il ¥ e & fd 3ifdo 1. AT @ 2. A @ 3.
U @ 4.9 W 5 @ 6.8DID W 7.HGR AT 8.
RG] 9Xgel AIgME & fdwg ORI— 147,149,307,323,325,341,
504 9I0<0fd0 & 3f=iid BRATS B YA AEY dl& <fTdl H
Sueel 2| SHfely SWiad 09 Afgad @ fIwg Owr
147,149,307,323,325,341,504 WI0G0fd0 & r=iid s fera
ST B | A gifed et @ fawg 9w fRfd e @

ey fear ST §
[SECHER]
80/ —
IR Jo=AT0SUSIO
8. It would be apposite to reproduce Para-9 of

the legal report of Hon’ble Supreme Court as passed in the
matter of Almohan Das case (supra), which runs as
under:-

"9, It was contended before us that under
Section 209(1) of the Code of Criminal

Procedure, a charge may be framed only if in the
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view of the committing Magistrate the evidence
on record is sufficient to justify conviction of the

accused. Section 209 of the Code provides:

“When the evidence referred to in
Section 208 sub-sections (1) and (3),
has been taken, and he has (if
necessary) examined the accused for
the purpose of enabling him to explain
any circumstances appearing in the
evidence against him, such Magistrate
shall, if he finds that there are not
sufficient grounds for committing the
accused person for trial, record his
reasons and discharge him, unless it
appears to the Magistrate that such
person should be tried before himself or
some other Magistrate, in which case he

shall proceed accordingly.”

In terms Section 209 applies to cases
which are instituted otherwise than on a police
report. But the principle underlying that section
applies to cases which are instituted on a police
report. A Magistrate holding an enquiry is not
intended to act merely as a recording machine. He
is entitled to sift and weigh the materials on
record, but only for seeing whether there is
sufficient evidence for commitment, and not
whether there is sufficient evidence for conviction.

If there is no prima facie evidence or the evidence
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is totally unworthy of credit, it is his duty to
discharge the accused : if there is some evidence
on which a conviction may reasonably be based,
he must commit the case. The Magistrate at that
stage has no power to evaluate the evidence for
satisfying himself of the guilt of the accused. The
question before the Magistrate at that stage is
whether there is some credible evidence which

would sustain a conviction.”

o. In view of the aforesaid factual and legal
submissions, it appears that the cognizance order passed by
learned Jurisdictional Magistrate was taken by endorsing the
order of cognizance in column-10 of the charge-sheet
No.145/2016 dated 13.05.2016 itself, which is meant for
seizure items connected with occurrence in issue. It also
appears that no reason was supplied while taking a different
note with the finding of investigation by learned jurisdictional
Magistrate, particularly, when petitioners were exonerated
even after availability of statement of injured witnesses as
recorded under Section 161 of the CrPC.

10. Accordingly, by taking a guiding note of the
legal report of Hon’ble Supreme Court as passed in the

matter of Almohan Das Case (supra) and in view of fact
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as discussed above, the impugned order taking cognizance
dated 16.06.2016 passed by learned A.C.]J.M., Bagaha,
West Champaran in Bagaha P.S. Case No.463 of 2015 is,
hereby, quashed and set aside qua petitioners with a
direction to the learned Jurisdictional Magistrate to pass a
fresh order in accordance with law by supplying reasons
while differing with investigation report, as to avoid the
impression of mechanical and cryptic approach.

11. The application stands allowed to aforesaid
extent.

12. Office is directed to communicate a copy of
the judgment to the court of learned Jurisdictional Magistrate

without delay.

(Chandra Shekhar Jha, J.)

Sanjeet/-
AFR/NAFR AFR
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