
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.11076 of 2023

=======================================================
Kishor Kumar Banka, Son of Late Madan Lal Banka, Resident of Main 
Road, Upper Bazar, Ward No. 15, P.S.-Lohardaga, District – Lohardaga 
(Jharkhand).

... ... Petitioner
Versus

1.  The Bihar State Housing Board having its Office at 6, Sardar Patel 
Marg, Patna through its Chairman.

2. The Chairman, Bihar State Housing Board, having its Office at 6,  
SardarPatel Marg, Patna.

3. The Managing Director, Bihar State Housing Board, having its Office
at 6, Sardar Patel Marg, Patna.

4. The Secretary, Bihar State Housing Board, having its Office at 6,  
Sardar Patel Marg, Patna.

5. The  Land  Estate  Officer,  Bihar  State  Housing  Board,  having  its  
Office at 6, Sardar Patel Marg, Patna.

6. The Chief Engineer (Block- 1), Bihar State Housing Board, having its
Office at 6, Sardar Patel Marg, Patna.

7. The  Executive  Engineer  (Block  -  1),  Bihar  State  Housing  Board  
having its Office at 6, Sardar Patel Marg, Patna.

8. Anil  Kumar  Roy,  son  of  late  Jamuna  Ray,  resident  of  A-121,  
Kankerbagh Housing Colony, P.S.- Kankerbagh, District- Patna.

... ... Respondents
=======================================================
Bihar State Housing Board—a plot was allotted to mother of the petitioner,

which  was  marked  as  a  Park  in  Original  layout  plan,  illegally  without

following due process of law—no plot  meant  for Park can be allotted to

anyone by any authority—allotment of plot in question to the mother of the

petitioner was held to be illegal, relief claimed by the petitioner, cannot be

granted to him as the question of violation of terms of the lease, etc., can be

looked into only if the allotment was held to be legal of a plot which was not

meant to be allotted to anyone but was meant to be a Park—writ dismissed.

(Paras 42 to 46)

AIR 2018 SC 220—Relied upon.

(1995) 5 SCC 762—Referred to.
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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.11076 of 2023

======================================================
Kishor Kumar Banka, Son of Late Madan Lal Banka, Resident of Main Road,
Upper Bazar, Ward No. 15, P.S.-Lohardaga, District - Lohardaga (Jharkhand).

...  ...  Petitioner
Versus

1. The Bihar State Housing Board having its Office at 6, Sardar Patel Marg,
Patna through its Chairman.

2. The Chairman, Bihar State Housing Board, having its Office at 6, Sardar
Patel Marg, Patna.

3. The Managing Director, Bihar State Housing Board, having its Office at 6,
Sardar Patel Marg, Patna.

4. The Secretary,  Bihar State  Housing Board,  having its Office at  6,  Sardar
Patel Marg, Patna.

5. The Land Estate Officer, Bihar State Housing Board, having its Office at 6,
Sardar Patel Marg, Patna.

6. The Chief Engineer (Block- 1), Bihar State Housing Board, having its Office
at 6, Sardar Patel Marg, Patna.

7. The Executive Engineer (Block - 1), Bihar State Housing Board, having its
Office at 6, Sardar Patel Marg, Patna.

8.  Anil Kumar Roy, son of late Jamuna Ray, resident of A-121, Kankerbagh
Housing Colony, P.S.- Kankerbagh, District- Patna.

...  ...  Respondents
======================================================
Appearance :
For the Petitioner :  Mr. S.D. Sanjay, Sr. Advocate

 Mr. Mohit Agarwal, Advocate
For the Respondents :  Mr. Dr. Anand Kumar, Advocate
For the Intervenors :  MR. Rajesh Ranjan, Advocate

 Mr. Ambuj Nayan Choubey, Advocate

======================================================
CORAM: HONOURABLE MR. JUSTICE SANDEEP KUMAR

ORAL JUDGMENT
Date : 22-04-2024

This writ petition has been filed for the following

reliefs:-

“i.  For  quashing  order  dated  04.05.2023

passed by Respondent Managing Director,
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Bihar  State  Housing  Board  issued  vide

Memo  No.2090  by  the  Respondent

Secretary-cum-Land Estate Officer, Bihar

State Housing Board whereby the order /

sanction for conversion of leasehold land

of  the  Petitioner  to  freehold  land  vide

letter no. 2219 dated 20.06.2019 has been

cancelled with  direction for taking steps

for cancellation of the registered deed for

conversion  of  leasehold  property  to

freehold  of  Bihar  State  Housing  Board

dated  24.09.2019  without  any  proper

enquiry  in  the  matter  and  providing  the

copy of  alleged report of the Respondent

Chief  Engineer  (Block  1),  Bihar  State

Housing  Board  or  other  material  and

opportunity of hearing to the petitioner in

the  impugned  proceeding  and  hence  in

violation of principles of natural justice;

ii. For  quashing  the  Memo  No.1043  dated

21.10.2022  issued  to  respondent  Sub  -

Registrar, Office of Registration, Patna by

the Respondent Executive Engineer, Bihar

State  Housing  Board  wherein  the

Respondent  Sub-Registrar,  Patna  was

direct  to  cancel  the  Registered  deed  of

Conversion  dated  24.09.2019 executed  in

favour of the Petitioner without hearing the

petitioner  and  withdrawing  the  order  of
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permission of conversion dated 20.06.2019

the same was passed without hearing the

Petitioner;

iii For holding that the Respondent has erred

in passing the impugned order of cancella-

tion of sanction for conversion of leasehold

land to freehold as no enquiry on the issue

of allege violation of Clause 6 of the order

dated  20.06.2019  or  the  Clause  7  of  the

registered deed for conversion of leasehold

property to freehold of Bihar State Housing

Board dated 24.09.2019;"

2. The facts of this case are that Plot No. U/469

situated  at  Yashoda  Devi  Path,  Kankarbagh  Housing  Colony,

Patna  was  given  on  lease  for  90  years  to  the  mother  of  the

petitioner namely, Smt. Chanda Devi (now deceased) through a

registered  lease  deed  dated  26.05.1980  and  since  then  the

mother  of  the  petitioner  was  in  peaceful  possession  of  the

aforesaid  plot  and  after  her  death,  the  petitioner  came  in

peaceful possession of the same. However, in the year 1986, the

Housing  Board  vide  letter  dated  03.06.1986  cancelled  the

allotment made in favour of the mother of the  petitioner, which

was challenged before this Court in C.W.J.C. No.5212 of 1988

and this Court vide judgment and order dated 28.06.1999 (since
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reported  as  AIR  2000  Patna  16) quashed  the  said  letter  of

cancellation of allotment. 

3. After the death of his mother, the name of

the petitioner was substituted vide Housing Board's letter dated

20.09.2018  and  subsequently,  the  leasehold  land  of  the

petitioner was made freehold land vide Housing Board's letter

dated 20.06.2019 and by subsequent execution of conveyance

deed of leasehold property to freehold deed was registered vide

Registered Deed No.11022 registered at the office of the District

Registry Office, Patna in favour of the mother of the petitioner.

4. After  execution  of  the  registered  deed  of

conversion dated 24.09.2019, the petitioner sold some parts of

the  plot  in  question  to  different  persons.  The  Land  Estate

Officer,  Bihar  State  Housing  Board,  issued  a  letter  dated

01.09.2021 to the petitioner calling upon him to show-cause as

to  why  the  deed  of  conversion  and  the  allotment  be  not

cancelled for selling the property in question after dividing the

same in three parts, which is in violation of clause 4 of the lease

deed and clause 5 of the deed of conversion. In pursuance of the

same,  the  petitioner  filed  his  show-cause  dated  13.09.2021

explaining the reasons for executing sale deeds with respect to

the land in question and also the instances where part plots were
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sold by other allottees in the same locality. It was also stated in

the show-cause that there was no violation of any clause of the

lease deed or the deed of conversion and requested the authority

to accept his show-cause. 

5. Being dissatisfied with the show-cause of the

petitioner, the Land Estate Officer, Bihar State Housing Board

issued another letter dated 04.02.2022 asking the petitioner to

show cause as to why he has violated clause-5 of the deed of

conversion  dated  24.09.2019  which  provides  that  "purchaser

may make any construction/alteration/addition or change in the

said property only in accordance with layout plan of the Bihar

State Housing Board and in accordance with various provisions

of building by-laws".  In the said show-cause, the petitioner was

also  directed  to  explain  whether  he  has  taken prior  approval

from the officer concerned before selling the plot in question in

parts. 

6. The Executive Engineer, Bihar State housing

Board  issued  a  letter  dated  21.10.2022  to  the  Sub-Registrar,

Office of Registration, Patna to cancel the deed of conversion

dated  24.09.2019 executed  in  favour  of  the  petitioner  on  the

basis  of  letter  no.4089  dated  19.09.2022  issued  by  the  Land

Estate  Officer,  Bihar  State  Housing  Board.  Thereafter,  the
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Managing  Director,  Bihar  State  Housing  Board  issued  letter

dated 04.05.2023 by which the order/sanction for conversion of

leasehold land in question to freehold land has been cancelled.  

7. Sri S.D. Sanjay, learned Senior Counsel for

the petitioner submits that clause- 6 of the order of conversion

of  lease  hold property to  freehold  property issued vide letter

dated  20.06.2019  provides  that  no  change  /  alteration  /

encroachment be made on any part of the land beyond the area

of 3300 sq. ft. allotted to the petitioner. Clause-3 of conveyance

deed  for  conversion  of  leasehold  property  to  freehold  dated

24.09.2019  provides that the vendee has in himself good right

and  full  power  to  convey  and  transfer  by  way  of  sale  or

otherwise the said conveyed property and therefore, this clause

empowers  the  petitioner  to  sale  the  conveyed  property,  if  so

required. 

8. Learned  Senior  Counsel  for  the  petitioner

also submits that clause- 4 of the aforesaid conveyance deed of

conversion dated 24.09.2019 provides that the purchaser i.e. the

petitioner  may enter  into the property,  possess  and enjoy the

same for his own use or benefit without any interference of the

vendor/respondents  and  clause-5  provides  that  the  petitioner

may make any construction/alteration/ addition or change in the
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property in question only in accordance with the lay out plan of

the  Bihar  State  Housing  Board  and  in  accordance  with  the

provisions  of  the  building  by-laws.  By  relying  upon  the

aforesaid clauses,  he submits  that  there  was no restriction or

prohibition  in  selling  the  property  in  question  rather  an

exclusive  right  conferred  upon  the  petitioner  to  sell  out  the

property  in  question  and  due  to  financial  constraint,  the

petitioner was compelled to sell the plot in question to different

vendees in part. 

9. Learned  Senior  Counsel  for  the  petitioner

further submits that from reading of the show-cause notice dated

01.09.2021, it appears that in the show-cause, reference of some

report  was made,  on the basis  of  which the show cause  was

issued, but the said report was not provided to the petitioner nor

any specific date or details with respect to the said report was

stated  or  described  in  the  show-cause,  which  amounts  to

violation of principles of natural justice. He also submits that

without considering the show cause filed by the petitioner, he

was again asked to file show-cause for violation of clause-5 of

the deed of conversion dated 24.09.2019. 

10. It has been argued by learned Senior Counsel

for  the  petitioner  that  the  Executive  Engineer,  Bihar  State
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Housing Board has passed the impugned letter dated 21.10.2022

directing  the  Sub  Registrar,  Patna,  to  cancel  the  deed  of

conversion dated 24.09.2019 in a most arbitrary manner and in

utter violation of principles of natural justice as the petitioner

was not heard before issuance of the aforesaid letter and even

without  setting  aside  the  letter  granting  permission  for

converting  lease  hold  property  to  freehold  property.  It  has

further been argued that the impugned letter dated 04.05.2023

canceling the order for conversion of leasehold land to freehold

land has been passed for alleged violation of terms of deed of

conversion but  there  is  no violation of  any of  the terms and

conditions of the deed of conversion. The petitioner was also not

issued/served any report  much less  asked to  take part  in  any

enquiry  alleged  to  be  conducted  by  the  Housing  Board.  The

petitioner  was  never  provided  with  any  lay-out  plan  by  the

Housing Board, which is alleged to have been violated by the

petitioner. 

11. It  has  also  been  argued  by  learned  Senior

Counsel  for  the  petitioner  that  in  terms  of  the  deed  of

conversion executed by the Housing Board, the petitioner was

granted the right, title, interest and possession over the property

in question with absolute right to transfer the same and he, in
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exercise of such power, executed the sale deed and therefore, the

impugned letter dated 04.05.2023 is liable to be quashed by this

Court. 

12. By  making  the  aforesaid  submissions,

learned Senior Counsel for the petitioner submits that this Court

may quash the impugned letters and allow this writ petition. 

13. In this case, the Bihar State Housing Board

has filed its counter affidavit and has contended that after the

letter no.2219 dated 20.06.2019 was issued and the petitioner

was given permission for conversion of the land from leasehold

to freehold land, the plot was sold in parts without changing the

size of the plot and it was found to be contrary to the provisions

of the clause-4 of the lease deed and clause-5 of the deed of

conversion dated 24.09.2019. Therefore,  the Board vide letter

no.4146 dated 01.09.2021 asked show-cause from the petitioner,

who gave his reply to the show-cause and thereafter, the Board

vide letter no.446 dated 04.02.2022 issued second show-cause

on the ground of division of the plot and the sale thereof for

acting against  the term of clause-5 of the deed of conversion

and  further  direction  was  given to  take  action  in  accordance

with law but the explanation for the same is still not received in

the office of the Housing Board. 
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14. It has also been stated in the counter affidavit

that in the same situation, the Board vide letter no.4008 dated

19.09.2022 and 4089 dated  19.09.2022 issued  letter  to  Patna

Division-1 to cancel the freehold deed in accordance with law.

Thereafter,  the  Project  Director-cum-Deputy  Director,  Urban

Development  Housing  Department  vide  letter  no.2873  dated

14.10.2022  has  constituted  a  team  at  Department  level  to

enquire into the illegality/irregularity in view of the complaint

received from the Vigilance Department. Thereafter,  the letter

no.1043  dated  21.10.2022  was  passed  for  canceling  the

registered deed of conversion. 

15. It has also been stated in the counter affidavit

that  the  petitioner  filed  C.W.J.C.  No.1873  of  2023  seeking

quashing  of  the  initiation  of  Vigilance  Case  No.5-B of  2022

against  the  petitioner  is  based on an  application filed by the

Housing Board and further for setting aside letter no.111 dated

19.09.2022 as well as Memo no.1043 dated 21.10.2022 issued

by the Executive Engineer of the Housing Board and this Court

vide order dated 27.06.2023 admitted the case and directed the

Housing Board to file its counter affidavit. 

16. In this case, Interlocutory Application no.01

of  2023  has  been  filed  by  one  Anil  Kumar  Roy  for  his
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impleadment as respondent in the present writ application. 

17. The  intervenor  has  been  heard  on  his

interlocutory application,  which has been opposed by learned

counsel for the petitioner. 

18. The intervenor has pointed out that the plot

in  question,  which  has  been  allotted  to  the  mother  of  the

petitioner, is a plot meant for park and there is sewerage line

beneath  the  said  plot.  Therefore,  the  said  plot  could  not  and

should not have been allotted to the mother of the petitioner by

the Housing Board. 

19. In  these  circumstances,  in  the  interest  of

justice, this intervention application is allowed. The intervenor

is directed to be added as respondent no.8 in this writ petition. 

20. The  respondent  no.8  in  his  intervention

petition has stated that the plot in question i.e plot no.U/469 was

initially earmarked for park and sewerage line as well as drain

storm passed beneath the said plot. The said plot was allotted in

utter  violation  of  the  applicable  rules.  Since  from  the  very

beginning,  the  people  of  the  locality  have  been  raising

objections  against  the  allotment  of  the  land  in  question  and

when the allottee tried to construct the house over the land in

question, the residents of the locality filed an application before
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the S.H.O., Kankarbagh on 15.02.1984. 

21. It  has  also  been  stated  that  the  Assistant

Engineer  of  the  Housing  Board  vide  letter  dated  18.06.1985

communicated  the  Executive  Engineer  that  underground

sewerage line and storm drainage line passed through the plot

no. U/469 and construction over the land in question was done

by  Smt.  Chandrawati  Devi  and  requested  that  necessary

direction  may  be  issued  for  stopping  the  said  construction.

When  no  action  was  taken  by  the  authority  concerned,  the

people  of  the  locality  filed several  representations  before the

Housing Board about illegal allotment of plot no. U/469 which

was  meant  for  park  and thereafter  the  Manager  Estate  Cum-

Additional  Secretary,  Bihar  State   Housing  Board  vide  letter

dated 03.06.1986 cancelled the allotment of Smt. Chanda Devi

citing the illegality committed in the said allotment, which was

challenged by the mother of the petitioner in C.W.J.C. No.5212

of 1988 before this Court. The said writ petition was allowed by

judgment and order dated 28.06.1999 on technical ground for

non compliance of provision as contained in section 59 of the

Act and liberty was granted to the Board to proceed against the

petitioner either by instituting a suit or by initiating a proceeding

under  section  59  of  the  Act  for  cancellation  of  lease  deed
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executed in favour of the mother of the writ petitioner. 

22. It  has  also  been  stated  in  the  intervention

petition  that  the  Executive  Engineer  by  his  letter  dated

17.02.1999 informed the Law Officer of the Board that neither

the allotment letter nor the copy of lease deed was available in

the concerned file and there are marked variation in the area of

the  plot  mentioned  in  the  letter  available  in  the  file  and  the

actual  area  under  possession.  Further,  the  Commissioner  of

Patna  Municipal  Corporation  in  his  letter  dated  02.06.2022

stated  that  underground  sewerage  line  and  storm  drainage

passed through the plot no. U/469 and the said sewerage line is

quite old and still in use and due to allotment of plot, sewerage

line is  severely affected and the Commissioner  requested  the

Housing Board to inquire into the allotment of the said plot to

ensure  cleaning  of  the  drain.  Several  attempts  were  made to

obtain information under the Right to Information Act but, till

today  no  information  whatsoever  had  been  given  by  the

authority and when the illegality in allotment of the aforesaid

plot  was  brought  to  the  notice  of  this  Court  in  C.W.J.C  No.

18047 of 2022, this Court vide order dated 22.12.2022 directed

the Housing Board not to allow any construction upon the said

plot  and  the  said  writ  application  is  still  pending  for
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adjudication.

23. Learned  counsel  for  the  intervenor

respondent submits that apart from a copy of lease deed dated

26.05.1980, there is absolutely no document on record to show

that the Board has adopted any procedure for allotment of the

plot  in  question.  There  was  no  notification/publication

informing the general public that plot no. U/469 was available

for allotment. There was no record to show that the mother of

the petitioner had ever submitted any application for allotment

of the plot in question. 

24. Lastly,  learned  counsel  for  the  intervenor

respondent has submitted that the land which are reserved for

park  cannot  be  allotted  for  any  purpose  and  such  allotment

amounts to misuse of the power and liable to be cancelled.

25. In support of his submissions, he has relied

upon the decisions of the Hon'ble Supreme Court in the case of

Dr. G.N. Khajuria and Ors. vs. Delhi Development Authority

& Ors.  reported as 1995 (5) SCC 762 ; Lal Bahadur vs. State

of Uttar Pradesh reported as AIR 2018 SCC 220.

26. Interlocutory Application no.02 of 2024 has

been filed by one Rajesh Roushan, for impleading him as party

respondent  in  the  main  writ  petition,  who  is  subsequent

2024(4) eILR(PAT) HC 1093



Patna High Court CWJC No.11076 of 2023 dt.22-04-2024
15/27 

purchaser from the petitioner. 

27. In  the  opinion  of  this  Court,  since  the

intervenor is subsequent purchaser of the land in question from

the petitioner, he is not necessary and proper party as his right

flows through the right of the petitioner. 

28. In  view  of  the  aforesaid  fact,  this

interlocutory application is rejected. 

29. Heard  learned  counsel  for  the  parties  and

perused the materials on record. 

30. During the course of hearing, this Court had

called  for  the  original  records  of  the  case.  Pursuant  to  the

direction of this Court, the original records have been produced

by  an  official  of  the  Housing  Board.  This  Court  had  put  a

question to the official of the Housing Board as to when and

whether the plot in question was offered to be allotted by public

advertisement or not and what was the procedure for allotment

of such plots. The official of the Housing Board has submitted

that the file begins from the allotment records,  which is very

surprising.  The allotment  of  plot  by the Bihar  State  Housing

Board is preceded by an advertisement and as per the argument

of learned counsel  for  the petitioner,  it  is  a random left  over

(fNViqV) plot and the same has been subsequently allotted to the
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mother  of  the  petitioner.  Neither  the  Housing  Board  nor  the

petitioner has been able to produce any document with regard to

the issuance of advertisement to the general public for allotment

of the plot in question. Considering the complaint received with

regard to the illegality/irregularity in the allotment of the plot in

question submitted by the intervenor, the Deputy Director of the

Housing  Board  by  an  order  dated  12.10.2022  directed  for

enquiry by constituting a Committee. It will be relevant to quote

letter dated 12.10.2022, which reads reads as follows:-

"fcgkj ljdkj
uxj fodkl ,oa vkokl foHkkx

 vkns k”
dk0 vk0 la0&07@u0 fo0@ifj& 69@22&2840 u0 fo0 ,oa vk0 fo0] iVuk

fnukad%& 12@10@22 

fuxjkuh foHkkx] lwpuk Hkou] iVuk ds i=kad&4182 ¼vuq0½ fnukad 09-09-2022

}kjk yksfg;k uxj dadM+ckx] iVuk fLFkr fcgkj jkT; vkokl cksM ds Hkw[k.M

la0&U@469 ds vkoaVu esa  cjrh xbZ  vfu;ferrk ds laca/k  esa  Jh vfuy

jk; ,oa vU; }kjk miyC/k djk, x;s ifjokn i= esa of.kZr fcUnqvksa dh tk¡p

gsrq ,d lfefr dk xBu fuEuor fd;k tkrk gS%&

        (i) Jh lquhy dqekj ;kno]& v/;{k

              vij lfpoA 

     (ii) Jh vfHk’ksd dqekj]&  lnL;

               dk;Zikyd vfHk;ark]
               mM+unLrk izdks’B] mRrj fcgkj]
               uxj fodkl ,oa vkokl foHkkxA 

2- mDr izLrko esa l{ke izkf/kdkj dk vuqeksnu izkIr gSA
g0@&

    12-10-22
        ifj;kstuk inkf/kdkjh&lg&mi funs”kdA
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Kkikad& 2840@u0fo0 ,oa vk0fo0@iVuk] fnukad&12@10@22 

izfrfyfi%&vij lfpo@dk;Zikyd vfHk;ark] uxj fodkl ,oa vkokl foHkkx 

dks fuxjkuh foHkkx ls izkIr i= dh Nk;kizfr layXu djrs gq, i= esa vafdr 

fcUnqvksa dh tk¡p dj tk¡p izfrosnu lefiZr djus gsrq izsf’krA 

vuqyXud&;FkksDrA

    g0@&
   12-10-22

    ifj;kstuk inkf/kdkjh&lg&mi funs”kdA

Kkikad& 2840@u0fo0 ,oa vk0fo0@iVuk] fnukad& 12@10@22
izfrfyfi%& iz/kku lfpo ds vkIr lfpo dks lwpukFkZ izsf’krA 

 
    g0@&
  12-10-22

ifj;kstuk inkf/kdkjh&lg&mi funs”kdA"

31. Thereafter, enquiry has been conducted and

the impugned order has been passed. 

32. The site plan of plot no. U/469 is annexed

with the original records showing existing pucca constructions

with  Asbestos  sheet  roofing,  compound  wall,  storm drainage

line, sewerage line and road width at Lohianagar, Patna. 

33. The  first  paragraph  of  letter  dated

03.06.1986 written by the Additional Secretary to the mother of

the petitioner reads as under:-

“mi;qZDRk fo’k; izlax esa  dguk gS fd vkokl cksMZ us iVuk fLFkr

yksfg;kuxj vkoklh; dkyksuh  esa  vkidks  vkokl cksMZ  }kjk  Hkw[kaM

la0 ;w@469 dk vkoaVu fNViqV Hkw[kaM dh dksfV ds varxZr fd;k

x;k Fkk tc fd lEcfU/kr Hkw[kaM ys vkmV Iyku esa ikdZ ds :i esa

NksM+k x;k gSA mDr Hkw[kaM ls Hkw&xHkZ  ukyk xqtjrk gSA vki ml
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Hkw[kaM ij fcgkj jkT; vkokl cksMZ vf/kfu;e dh /kkjk 78 ds izko/kkuksa

ds izfrdwy uD”ks esa izcU/k funs”kd] fcgkj jkT; vkokl cksMZ dh iwoZ

Lohd`fr ds gh fuek.kZ dj fy;k x;k gS k”

34. From  Annexure-IA/4  annexed  with  the

intervention petition of respondent no.8, it is clear that the plot

in question is a park in the layout plan and there is sewerage line

underneath the plot in question. 

35. The letter dated 24.12.1985, which is there

with the records, also says that sewerage and storm line as well

as water supply line are there in the plot allotted to the mother

of the petitioner. Further, the letter dated 21.02.1984 written by

the Managing Director of the Bihar State Housing Board to the

mother of the petitioner reads as follows :-

 "i= la[;k& 822

          fcgkj jkT; vkokl cksMZ] iVukA
izs’kd] 
      Jh Qwy pUn flag
      izca/k funs”kdA
lsok esa]
       Jhefr pUnk nsoh
       }kjk Jh ueksukjk;.k vxzoky
       ,&53 dadM+ckx dkyksuh
       iVuk&20-
                    iVuk] fnukad 21@2@84

fo’k;%& e/;e vk; oxhZ; ds vUrxZr Jhefr pUnk nsoh dks vkoafVr Hkw&[kaM

ds laca/k esaA

egksn;]

       mi;qZDRk fo’k; ds izlax esa dguk gS fd vkokl cksMZ ds iVuk fLFkr

yksfg;kuxj vkoklh; dkyksuh esa  vkidks  vkokl cksMZ  ds i= la[;k& 440

fnukad 26-5-80 }kjk Hkw&[kaM la[;k& ;w@469 dk vkoaVu fNViwV Hkw&[kaM dh

dksVh ds vUrZxr fd;k x;k Fkk tcfd lacaf/kr Hkw&[kaM ys vkmV Iyku esa
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ikdZ ds :i esa NksM+k x;k gSA vr% ;g Hkw&[kaM fNViqV Hkw&[kaM dh dksfV

esa ugha vk ldrkA mDr Hkw&[kaM ls Hkw&xHkZ ukyk xqtjrk gSA vki ml

Hkw&[kaM ij fcgkj jkT; vkokl cksMZ vf/kfu;e dh /kkjk 78 ds izko/kkuksa ds

izfrdwy uD”ksa esa izca/k funs”kd] fcgkj jkT; vkokl cksMZ dh iwoZ Lohd`fr ds

fcuk gh Hkou fuekZ.k@fuekZ.k dj jgs gSaA 

          vr% i= izkIr gksus dh frfFk ls ,d lIrkg ds vUnj dkj.k crkosa

fd mDr vkoafVr Hkw&[kaM dk vkoaVu D;ksa ugha jn~n dj fn;k tk,A 

                                          fo”oklHkktu

                                             g0@&

                                izca/k funs”kdA"

36. From reading of the aforesaid letter, it  will

appear that the Managing Director has written that the plot in

question has been allotted under random left over (fNViqV) plot

category whereas, the plot in question was left as a park and the

same cannot fall in the category of random left over  (fNViqV)

plot.  He  has  also  written  that  the  sewerage  line  crosses

underneath the plot. 

37. From reading of the records, it appears that

the plot in question was meant for a park and sewerage line goes

underneath the plot. It also appears that the plot, in question, is

not a random left over (fNViqV)  plot but, it is a park land in the

layout plan and sewerage and storm line are passing through the

land in question. 

38. Moreover, from perusal of the writ petition,

it  is  not  clear  as  to  how and under  what  process  the plot  in

question was allotted to the mother of the petitioner and whether
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the  land  was  allotted  by  the  Housing  Board  or  by  the  then

Chairman  alone.  The  very  transactions  with  regard  to  the

allotment give impression that all the processes were finalized

in a single day i.e. issuance of allotment letter dated 26.05.1980,

the payment of tentative cost was also made on 26.05.1980, the

lay-out site plan of the plot was also prepared on 26.05.1980,

the  draft  sale  deed  for  90  years  typed  on  26.05.1980  on  a

judicial stamp paper purchased on the same day and the lease

deed was executed on 26.05.1980 itself, which was presented

for registration  before the Sub-Registrar also on the same day.

This is one of the cases which has come before this Court that

the Housing Board has acted in such a hurried manner as if all

the departments of the Housing Board and the State of Bihar

wanted  to  complete  the  transaction  i.e.  the  allotment  and

registration of the leased deed on the same day. It is common

knowledge that the Housing Board takes a number of years to

complete  this  kind of  procedure  which has  been done in  the

present case in one day. 

39. From the records and the submissions of the

newly added respondent no.8, it is clear that the plot in question

was reserved for park, sewerage and storm line as well as water

supply line passing through it and the nature of which, could not
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and should not  have been changed by the authorities.  It  also

appears that the Managing Director has written that the plot in

question was reserved for park and sewerage line was passing

through it so it does not come under random left over  (fNViqV)

plot  category  and  therefore,  it  cannot  be  allotted  to  anyone.

Further,  there  is  no  advertisement  or  any  application  of  the

mother of the petitioner on record to show that the mother of the

petitioner had applied for allotment of the plot in question and

the same has been allotted in a legal manner. The procedure of

allotment,  agreement,  lease  deed  and  registration  have  been

done in a single day.

40. Moreover, in clause-8 of the minutes of 91st

meeting of the Board held on 14.09.1984 there was a general

direction to the effect that any plot which forms a triangle, likely

to cause  disturbance  in  traffic  or  to  cause  any obstruction in

sewerage line or storm line, shall not be allotted to anyone. A

list of plots including the plot in question i.e. plot no. U/469 was

mentioned in the said minutes of the meeting. Thus, it is evident

that the Housing Board has not taken any decision with regard

to the allotment of plot no. U/469 prior to 14.09.1984. Further,

the map dated  04.03.1999 available  with the original  records

produced by the Board clearly shows that the shape of the said
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plot no. U/469 is a triangle and having sewerage and storm line

as well as water supply line passing underneath the said plot.

Therefore, as per the decision of the Board in its 91st meeting,

the said plot is not fit  for allotment and could not have been

allotted. 

41. It will be relevant to quote the minutes of the

91st meeting held on 14.09.1984, which reads as under:-

"  fcgkj jkT; vkokl cksMZ iVukA  

dk;kZy; vkns”k la[;k& 9056               iVuk] fnukad 11@12@84

fcgkj jkT; vkokl cksMZ dh fnukad 14-9-84 dh 91 oha cSBd dh iwjd

dk;kZoyh la[;k&7 ds vUrxZr fy, x, fu.kZ;kuqlkj fuEukafdr Lohd`fr iznku

dh x;h gS%&

¼1½ fnukad 21-07-79 dh cksMZ dh cSBd esa j[ks x, losZ izfrosnu esa

fNViqV Hkw[kaM ds :i esa fn[kk, x, {ks= ij vofLFkr IykVksa dh cUnkscLrh dks

------ dh x;h pkgsa mu IykVksa dh cUnkscLrh fnukad 12-2-80 dks ykSVjh }kjk gqbZ

gks ;k mlds igys ;k ckn esa v/;{k }kjk dh xbZ gksA 

¼2½ yksfg;kuxj fLFkr lsDVj ^^vkŝ ^] ^^bZ^^ ,oa ,u0lh0 esa rnsu  v/;{k

}kjk  dh x;h IykVksa  dh cUnkscfLr;ka  bl vk/kkj ij fofu;fer djus  dh

Lohd̀fr nh x;h fd vkoaVh }kjk IykV laa0 th0Lkh0&1 dh fuykeh dh dher

dh nj ls Hkwxrku fd;k tk,A 

¼3½ yksfg;kuxj fLFkr lsDVj ^^vkŝ ^ esa Hkw[kaM la[;k&156 ,oa 157 rFkk

,u0lh0 lsDVj esa Hkw[kaM la0&123 lh dh vkoklh; nj ij iwoZ esa dh x;h

cUnkscfLr;ksa bl vk/kkj ij fofu;fer djus dh Lohd`fr nh x;h fd vkoaVh }

kjk IykV la0 th0lh0&1 dh fuykeh dh dher ds nj ls Hkqxrku fd;k tk,A

¼4½ ,u lh lsDVj esa Hkw[kaM la0 ,u lh ch&1 ls ,u lh ch 13 rd

dh cUnkscLrh uscjgqM lsUVj dh tehu dks dkVdj v/;{k }kjk 23-10-81 ds

ckn dh x;h gS ftls ljdkj }kjk vikLr fd;k tk pqdk gS blfy;s bl

cUnkscLrh dks fofu;fer ugha dh tkrh gSA 

¼5½  yksfg;kuxj fLFkr fofHkUu lsDVjksa esa O;olkf;d iz;ksx ds fy;s

lqjf{kr  tehu  esa  ls  dqN  vU;  Hkw[kaMksa  dh  cUnkscLrh  v/;{k  }kjk  ,slh
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cUnkscfLr;ksa  dks IykV la0 th0lh0&1 dh fuykeh dh dher ds vk/kkj ij

cksMZ }kjk fofu;fer dh x;h c”krsZa fd os 23-10-81 ds  vuq:i u gks] rFkk

ljdkj ds vikLrhdj.k ds vkns”k ls izHkkfor u gksA 

¼6½  yksfg;kuxj fLFkr lsDVj Vh esa Hkw[kaM la[;k&448 ls ------ Hkw[kaM

la0& 553 ls  558 ,oa Hkw[kaM la0& 562 ls 567 dh cUnkscfLr;ka  bl -----

fofu;fer djus dh Lohd`fr nh x;h fd vkoaVh }kjk O;olkf;d ------dher dh

nj ls Hkqxrku fd;k tk,A 

 ¼7½  yksfg;kuxj fLFkr lsDVj ,Q esa Hkw[kaM la0 630 ls 650 ikdZ dh

tehu ls  lacaf/kr  gSA  bl ikdZ  dks  dk;e j[kus  ds  laca/k  esa  eq[; uxj

fuos”kd dh jk; izkIr djus dh Lohd̀fr nh x;hA eq[; uxj fuos”kd dh jk;

esa bls cjdjkj j[kuk vko”;d ugha ik;s tkus ij O;olkf;d nj dh dher

ds Hkqxrku ds vk/kkj ij bl {ks= dh cUnkscfLr;ksa fufu;fer djus ds fufer

cksMZ fopkj djsxhA

     ¼8½ fuEukafdr Hkw[kaMksa  dh cUnkscLrh O;olkf;d nj dh dher ds

Hkqxrku ds vk/kkj ij fofu;fer djus dh Lohd`fr nh x;h c”krsaZ fd ;s Hkw[kaM

lM+d ds fdukjs f=dks.k u cukrs gksa vkSj ,slh cUnkscfLr;ksa ls ;krk;kr esa

dksbZ O;o/kku ysus dh dksbZ laHkkouk u gks vFkok eyogu vkSj tu fudklh

iz.kkyh vo:) u gksa rFkk ;s vkoaVu ljdkj }kjk vikLr u gks pqds gksa%&   

lsDVj ,Q Hkw[kaM la[;k& 514]651]656]657]658]672]673]686]687]688 ,oa 689

lsDVj th Hkw[kaM la[;k & , 116

lsDVj ,p Hkw[kaM la[;k& ,p&1

lsDVj ts Hkw[kaM la[;k& 628]629]699]705 ,oa 720

lsDVj ds Hkw[kaM la[;k& 502]503]504]505]506]507]508]509]510]511]512] 513]

600]607]608]609]610]611 ,oa 703

lsDVj ,y Hkw[kaM la[;k& 11,] 12, ,oa 719

lsDVj ,e Hkw[kaM la[;k& 626

lsDVj ,u Hkw[kaM la[;k& 578]579]612]618]661]662]663]664] 682] ,oa 701

lsDVj ih Hkw[kaM la[;k& 543]544]545]546]547 ,oa 548

lsDVj D;w Hkw[kaM la[;k& 82,]458]681]698

lsDVj vkj Hkw[kaM la[;k&58,

lsDVj  ,l  Hkw[kaM  la[;k&  447]461]462]464]525]526]606]621]653]665]692]

700]713] 714 ,oa 715

lsDVj Vh Hkw[kaM la[;k& lh49,] 481] 482]666]667]668]671 ,oa 680

lsDVj ;w  Hkw[kaM la[;k& ,4,],17,]  ,66,] ,67,]  ,78ch]  ,112,] ,126,]
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ch64,] ch66,] 398]457]462]469]470]471]472 ,oa 473

lsDVj  Hkh  Hkw[kaM  la[;k&  466]467]468]477]478]527]528]529]530]531]531,]

532]549]550]551]552]571]583]584]585]659]562 ,oa 684

        mi;qZDr vafdr Hkw[kaMksa  ds vfrfjDr dfri; vU; Hkw[kaMksa  dh

laHkkouk gS ftldh tkudkjh v/khuLFk dk;Zikyd vfHk;ark dk;kZy; ls izkIr

dj vxzsrj dkjZokbZ dh tk ldsxhA 

fcgkj jkT; vkokl cksMZ ds vkns”kkuqlkj
                                               g0@&
                                         ¼jke roD;k “kekZ½
                                              lfpo

Kki la[;k& 9056                      iVuk] fnukad 11@12@84

izfrfyfi] izca/kd Hkw&lEink lg& vij lfpo@eq[; ys[kk inkf/kdkjh@ys[kk

inkf/kdkjh@  jktLo  inkf/kdkjh@  okLrqfon~@  iz”kk[kk  inkf/kdkjh  ,oa

vkoaVu@jkTkLo ,oa vkoaVu “kk[kk ds lHkh lgk;d] vkokl cksMZ@v/kh -----

vkokl ck;MZ] iVuk vapy] iVuk@dk;Zikyd vfHk;ark] vkokl cksMZ] iVuk@

dk;Zikyd vfHk;ark] vkokl cksMZ] tu&LokLF; izeaMy iVuk dks lwpukFkZ

         g0@&

                                     lfpo"

42. From the record, it also appears that earlier

the  allotment  of  the  plot  in  question  was  cancelled  by  the

Housing  Board  and  against  the  said  order  the  mother  of  the

petitioner had moved before this Court in C.W.J.C. No.5212 of

1988 and this Court vide judgment and order dated 28.06.1999

allowed  the  said  writ  petition  and  quashed  the  letter  of

cancellation  of  allotment  but,  from  perusal  of  the  aforesaid

judgment, it  appears that this Court had quashed the letter of

cancellation of allotment only on the ground that the order of
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cancellation  of  allotment  was  passed  without  holding  any

proceeding under section 59 of the Housing Board Act. In the

said case, the legality of the allotment of plot in favour of the

mother of the petitioner was not under consideration. In the said

judgment,  liberty  was  also  granted  to  the  Housing  Board  to

proceed against the petitioner in accordance with law either by

instituting a suit or by initiating a proceeding under section 59

of the Housing Board Act. 

43. Further, the allotted plot was meant for park

and even if allotted in a proper and justified manner can also

held to be illegal  because  the land meant for  park cannot be

allotted to any person by any authority subsequently.

44. In a similar situation, the Hon’ble Supreme

Court in the case  Lal Bahadur (supra)  has held in paragraph

no.14 as under:-

"14.  This  Court  had  clearly  laid  down  that

such spaces  could  not  be  changed from

green  belt  to  residential  or  commercial

one.  It  is  not  permissible  to  the  State

Government  to  change  the  parks  and

playgrounds contrary to legislative intent

having  constitutional  mandate,  as  that

would  be  an  abuse  of  statutory  powers

vested in the authorities. No doubt, in the

instant  case,  the  legislative  process  had
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been  undertaken.  The  Master  Plan  had

been  prepared  under  the  Act  of  1973.

Ultimately, the respondents have realized

the  importance  of  such  spaces.  It  was,

therefore,  their  bounden  duty  not  to

change its very purpose when they knew

very well that this is a low-lying area and

this  area  is  otherwise  thickly  populated

and  provides  an  outlet  for  water  to

prevent  flood  like  situation.  In  fact,  the

flood-like situation occurred in the area in

question.  This  Court  has  permitted  the

protection by raising Bandh. "

45. From the discussions made above, it is clear

that the mother of the petitioner was allotted the plot, which is

marked  as  park  in  the  original  layout  plan,  illegally  without

following due procedure of law. No plot meant for park can be

allotted to anyone by any authority. When the very allotment of

the plot in question to the mother of the petitioner is held to be

illegal, the relief claimed by the petitioner in this writ petition,

cannot be granted to him as the question of violation of terms of

the lease etc. can be looked into only if the allotment is held to

be legal of a plot which was not meant to be allotted to anyone

but was meant to be a park. 

46. For the reasons as discussed above, this writ

petition is dismissed. 
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47. The  photocopy  of  the  original  records  be

retained with  the  file  and the  original  records  be returned to

learned counsel for the Housing Board. 
    

pawan/-

(Sandeep Kumar, J)
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