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ebrua:y ]6 1984 - .",

[D ‘A, DESAI R. 8. PATHAK, 0. CH]NNAPPA REDDY,
. A P. SEN AND V. BALAKRISHNA ERAD], 5. ]

‘ Plrevenno'n of C'orrz.'prion Acet, 1947—8. < 6~—In!erp'reration of Whether court
can take cognizance of offerces enumeratee. in 5. 6 against  public sgrvam without
sanction of comperent aarlmnry—Whrch is competent -aithority to givé sanction—

What is relevant date on which sanction be there—-For. attracting 8.6 accused should,

he u public servant both on date of offence and on date when court, mkes cognizanee
of offence, In cases where accused holds several offices each one of which makes him
public servani— Whether sanction of competent authorities of all the offices necessary

or whether: sanction of that cmnperem authority a!one under whfch public sérvant hos

misused lus office’is sufficient.

Indmn Penal Code—s.21, clauses (3), {T) and (12) (a)—Deﬁzmtion ‘of pubhc .
®orvant *—Scope of— Whether Member of State Legislative Assembly @ ‘public ser-

. vant’. ' Express gns ‘or , 'pay’, in the pay of and ’Govemmem wsed in &. 21 ,exp]afned

+

"”#

Construction-of Statutes—Rule of —Construct on mmt advance Objecf of Act—
Court st give effect 16 natural meaning of words—In case of ambiguity cosurt must,
-ascertain. intenation of legislature behind Act—Court can take help of external aids—
While' mnstmctmg zmcrem‘ statiite court can look at surrazmdmg circumstances when
statute was endcfed‘

Words mrd Phrases— Wmd ¥ ‘or and ‘pay, meamng of Plrrase “in the ﬂa}f of,— .

- Ftplamod e - L e

x

A

© The. appellant R.S. Nayak, ﬁled a complamt against the respondem AR -

Antulay, -8 public servant -being the Chief. Minigter of Maharashtra State, undér
ss. 161, 165 IP.C. and s. 5 of the Prevention-of Corruption Act, 1947 (1947 Act)
alleging_abuse of office of Chief thstcr The complaint was rejected on account.
“of absence of necessary sanction of the Goverrlor of- Maharashtra State under 5.6
of the 1947 Act to prosecute the respondent.  After the Governor issued necessary
sanction, the appellant filed a fresh complaint in the Court of .Special Judge against

_the, respondent on the sante grounds. However, “on the date of filing fresh com-

plaint the rcspondent had already resigned as Chief Minister. The respondent con-
- tended that the Spemal Judge had no ‘jurisdiction to try him under s. 7 of the Crimi-
nal Law Amendment Act, 1952 and that no cognizance could be taken on' privite

complaint. The Special Judge rejected both the contentions. In the meantime the -

State Government issued 4 nonﬁcatson under 5. 7(2) of the Criminal Law Amend-

ment Act 1752 under which the case was transferred to another Special Fudge. In .
a cr:mmal revision | apphc_atlon filed by the repsondent against the order of carlicr’
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) Spac:al Judge, a Division Bcnch of the High C‘ourt held that the Soecail Judge had

jurisdiction o try the respondent and that the private complaint was maintainable.

_"When the latler Spepia! Judge proceeded with the case the respondent filed an appli-

catlon for his dlscharge on the grounds that the chdrgc against him was baseless
“and' that be being a Member of Legnslauw: "Assembly (M.L.A) requisite sanction.
under s. 6 of thg 1947 Act was necessary, The Special Judge discharged the respon-

" dent holdmg that the respondent being ML A was a public servant within s, 21

{L2Ma) of ILP.C. and in the absence of the sanction of the Legislative. Assembly

ﬂal date for decndmg the applicability of s. 6 of the 1947 Act was the date on which

thg Court was asked to take cognizance of the offence. The dppella,nt cha]lenged

the order of the Special Judge in thls Appeal.

The miestions whiich arose for consideration were:—

. ‘he'could not take cognizance of of’fence The Spemal Judge also held that the mate-

(a) What is- the relevant date with reference to which a valid sanction is a

« '@ pre-requisite for the prosecution of a public servant for offences enu-
~mérated.in 5.6 of the 1947 Act ?

(6) 1If the accused holds several oﬁﬁccs occupymg each of which nmkcs
him a public servant, is sanction of each one of the competent authori-
ties entitled to.remove him'frem each one of the offices held by him neces-
sary and if anyone of the competent authorities fails or declines to grant

sanction, is the Court precluded or prohibited fromi taking cogrizance,’

of the offence with which the public servant is charged, or.is it implicit
in s. 6 of the 1947 Act that sanction of that -competent autbority alofe
* is necessary which is entitled {0 Temove the public seyvant from the office
- which is alleged " to have been abused or 1msused for corrupt motives ?
) ,Is MLA.a publlc servant within the meamng of the expms';lon in clauses
' 12(&),1and70fs 2t LP.C.? -

o,

i

A -

- __(\'

(d) Is sanction as contemplatcd by s. 6 of the 1947 Act ncdessary for prose-
tution of M.L.A. and if 50, Which is the sanctioning authority competent
to temove M.L. A, from the ofﬁce of Member of the Legislative Assembly ?

Allowing the appeal.

HELD: The provisons of the Act must receive sych construction at the hands
of the court as would advance the object and purpose underlying the Act and-at
any rate not defead it. If the words of the statule are clear and unambiguous, it is
is the plainest duty of the court to give effect to the nafural meaning.of the words,

";used in the provisions. In the event of an ambiguity of the plain meaning of the

words used in the statute being sclfs defeatmg, the court is entitled to sascertain the

- intention of the legislature to remove the ambiguity by co_n:,trumg the provision of

.the statute as a whole keeping in view what was the mischief when the stalute was
enacted and to remove which the legislature enacted the statute. Wheneever a

4

question of construction arises upen ambiguity or where 1wo vicws are possible of )

of a provision, it would be the duty of the court to adopt that constructlon wh:ch

would ‘advance the object underlying the Act, 512 A——C]

'The basic purpo'se underlying a]l canons of‘construction is the ascertainment

a——

¢

p—
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with réasonable certainty of the intention of Parliament in enacting the legislation.. A
For this purpose why should the aids whith Parliament availed of such as report-of
a special committee preoedm‘e enactment, existing state of law, the environment
necessitating: _enactment of legislation, and the object sought to be achieved, be
denied to court whose function is primarily to give effect to the real intetion of
- the Parliament in enactmg the legistation. Such denial would deprive the court’
of a substantial and illuminating aid to construction. Therefore, departing from the: . |
earlier English: decisions, the reports of the commitiee which preceded the enactment B
of & legislation, reports of Joint Parliamentary Committee, report ‘of a commission
“set up for collecting information leading to the enactment are permissible external
aids to constructmn [527A; D—E] : '

4

Y

_ In construing 4 statute more especially the ancient statute, the couft may Iook
at the surrounding circumstances when the statute was enacted. "The wonstruction
of ancient statutes may be elud:catcd by what in the language'of the courts is called
. contemporanen expositio, that is, by seeing how they were understood at the time
when they were passcd [528F—G]
Standard dlctlonanes as a rule give in respect of each word g$ many meanings
in which the word hds either been used or it is hke[y to be used in different contexts
and connections, While it may be permissible to refer to dictionaries to find -
out the meaning in which a word is capable of being used or uride;stood incommon - D
parlance, the well-known tannon-of construction should not even for a minute be
overloohed that fhe méaning to the words and expressions used in a statute ordi-
narily take their colour from the context'in which théy appear. {539F—G]
[ ]
) Deputy Ciuef Controller of Imporis & Exports, New Delh v. K.T. Kosalram & .
Ors., [19711 2 8.C.R. 307 at 517; and State Bank of Indm v. N, Sandqm Money,
{1676] 3 S.C.R. 160, referred to. : o i

~ -Szction § of'the Prevention of Corruption Act, 1947 bars the courts from taking

-cognizance of the offences therein enumerated alleged to have been coinmiited - by
a public servant except ‘with the previous sanction of the competent authority em-

powered to grant the requisite.sanction. Thetefore, when the court is called upon
to take cognizance of such offences, it must enquire whether there is a valid san-
ction to prosscute the public-servant for the offence alleged to have been commit- Lt
ted by him as public ‘servant. Undoubtedly the accused must be'a public servant F
-when he is alleged to have committed the offence of which he is accused because

ss. 161, 164, 165 L.P.C. and s. 5(2) of the 1947 Act clearly spel] out that the offences

there in defined can be committed by a public servant, A trial without a valid sarn-

ction where one is necessa ty under 5.6 would bé a trial without jurisdiction by the

court. 1t is well settled that the relevant date with reference 1o which a valid san-

ction is gire gua non for taking cognizance of an offence- committed by a public ser-

vasit as required by 5.6 fs the date when the court is called upon to take cognizance G

of the-offence of which he is accused. Tf, therefore, when the. offence is alleged to —
. have been committed, the accused was a public servant but by the time the court is '
called upon to take cogmzance of the-offence committed by him-as public servant,

he has ceased to be a public servant, s. 6 will not be attracted and no sanction would

be necessary for tahing cogmzanca of the offence agamst him. This approach i§ in. ‘

accord with the policy underlymg 5.6 in that a public servant is not to be exposed to H

harassment of a frivoleus or speculativé presecuticn. If he has ceased to be a public
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- A - servant in th- mnaqnmc, thlS vital'consideration ceases to cxist [512D H 513

T A—F‘] - S - L

. ’ ' L g

C.R. Bmm v, Stafe of Mahamslma {1971] 3#S.CR. 236; R R, Chari v. State - .

of U.P., [1963] 1 S.C.R. 121; S.N. Bose . Stafe of Bhar, [1968] 43 SIC.R. 561;. - ‘

 Mohd. Igbal Ahmed v. State of A.P.,11979] 2 S.C.R. 1007; S.A. Venkataraman v. o
.+ -7 The Srate. {1958] S.C.R. 1040 at 1052; K.§. Dharniadatan v. Central Government & .

B .Orc [1979] 3 S.CR. 832 referred fo. ‘

In the instant case, long’ bcforc the date on which the cognizance waé taken
by the Special Judge, the accused had ceased to hold the office of the Chiel Minister, . .
and as such had ceased to be a public servant in his capacity as Chief Minister. A e
" fortiori no sanction as contemplated by 8. 6 was necéssary before cognizance of the
) offence copld bc taken against the accused for offences alleged to have Been commit-
. C - ted in his'former capacity as public servant. [S14D—E] - _ - '1‘
) T
i The submmsmn thdt if the - accuscd has held or ho]ds a pluratity of ofﬁccs
' acgupying each one of which makes hitm a public servaint, under s, 6 sanction of
each one of the competent authaorities entitled 1o remove him  from each one of the
_offices held by him, would be necessary‘and if anyone of the competent authorities -
A fails or-declines to uant sanction, the court is precluded or prohibited from taking y
D cognizance of the offence with which the public servant is charged. is nat acccptablf? .
" Such an interpretation of s.6 would rerider it as a shield .to an unscrupulous pubtic .
' scrvant Someone interested in protecting’ may shift him from one offige of public”
scrvant o anothcr and there by.defeat the process of law. “Such an interpretation is
-contrary 1o all cannons of construction and Jeads to an absurd end product wh'ch
of necessity must be avoided. [520G 18F—~G]

.

. A
- E © T State (S.P.E. Hyderabad) v. Air Comprodore Kailash Chand [1 939] 2. i
) S o R 697, rcferrcd 0 and part];, dlssentcd from. - ‘ . L

The cxm‘esston-' ofﬁce in thc.thrcc sub-clauses.of 5.6(1} clearly denotes that .
" office which the public servant misused or abused for corrupt matives fq_r which he ‘;
is to be prosecuted and in respect of which'a sanction to prosecute him. is hecessary ®
“by the competent authority entitled to remove him from that office which he has ..
-abuscd The sanction ‘0 prosecute a public servant can be given by an authority

C F competent {0 remove him from the office which .be has misused or abused because

that authority alone would be able, to <now whether there has been a misuse or
- abuse of the office by the public servant and not some rank outsider. The authority ~ -
entitled to graht sanction must apply its mind to the facts of the case, “evidence col-’
- lected and other incidental facts before accordmg sanction. A grant of sanction is - M
not an idle formality. but a solemn and sacrosanct act which removes the umbrella
oof plotectlen of government servants against frivolous. prosecutions and the afore- - -
G - said requirements must theref‘ore, be strictly complied with before any prosecution -
. could be launched against public servants. Therefore, it is implicit in s.6 that
- .- sanction of that competent authority alone would be necessary which is competent:
* to remove the public servant.from the office which he is alleged to have misused or
o abused for corrupt motive and for which a prosecution is intended to be launched )
H & gainst him. [516H; 517TA—D] -, . _ o

" Mokd, Igbal Ahmed v. Sfafe.af AP, [1975],2 S'.C.R. 1007, ‘referred to.
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The finding of the Special Judge that the respondent"being‘ M.LA. wasa public

servant within clavses (12)(a) (3) and (7) "of 5.21 TP.C. and sanction of the Legis- - -

lative Assem_bly‘ to prosecute him was necessary, is Hot correct, A person-would

“be a-public servant under clause (12)(a) of 5. 21 T.P.C. if he falls undei any of the

following three categories: (i) if he is in the service of ‘the Government; or (if) if he
is in the pay of the Governinent; or {iii} if he is remunerated by fees or commission

- for the performance of any public duty by the Government. Looking into the history

.. and evolution of .21 LP.C. as {raced and adopted as an _ external aid to construc:

tion, it is clear that M.L.A.. was not and is not a.'public servant’ within the medn-
ing of expresszon in any of the clauses of 5. 21 I.P.C. Assuming that it wowd not

© be lega!ly sound or correct according to- wefl-accepfed carren. of constivetion of a

statute to construe s, 21(]")(a) by mere historical e\oimvc-n of the secticn, (he corsti-
tutlonally valid approach would be fo look at the izmguagc cn1p103cd in the recticn
to dscertian whether MLL.A_ 15 a public servant within the meaning of the expression
in that section, Depending upon the context, ‘or’ may be read as “ane” but the cotnt

- would not do it unless it is so obk ged because ‘or’ dces not gcrewly mean ‘ard

and ‘and’ does not generally mean ‘or’,  The use of the expressicn ‘cr’ in the con-

text in which it is'used tn-cl.{12) () does appear to bea disjunctive, Therefore, these -

three categorics are independent categories and if a person falls in ary of them be

above three categories ? It Wwas conceded that M.L.A.is not in the service of the
Government buf it was contended - that M.L.A, is in the pay of the Goverrmeni
Undoubted[y, M.L.A. receives a salary and allowances in his. capacuy as ML A.

under the rolevant statute. But does it make him.a person ‘in the pay of the Govern-

ment’? The word “pay’ standing by ifself is open to various shades of meaning and

" when the word is used in a plrase in the pay- of’ itis more likiely to have a different.

connotation. than when standing by itself. The phrate ‘in the pay of® weuld ordi-

- narily import ‘the element of employment or paid employment or ampléyed and
paid by the employer. The phrase does not import of necessity a master-sennant-
- relationship. In its setting the phrase. ‘in the pay of the Goveriment® in ¢l. (12)(2)

may comprehend a situtation that the person may be in the pay of the Government-
without being in the employment of the Government or without thete tejrga rasfcl-
servant relationship between the person receiving -the pay acd the Government as

. payer. Next what does the expression ‘Govcrnment in cL(12)(@) of 5. 21'LP.C. con-

note? Section 17 LP.C. provides that the word ‘Government’ denotes the Central

- Government or the Governtilent'of a State. Sec. 7 LP.C. provides that ‘every ex-

pression which is explained in any patt of the Code, is used in every part of the Code

_in conformity with the explanation®, Let it be notod that unlike the modern statute .

"+ 5.7 does not provide unless the context otherwise fndicate’ , a ph:ase that prefeaces

the dictionary clauses of a ‘'modern statufe. Therefore, the expression '‘Goverrn-
ment’ in5.21(12)(a) must either mean the Central Government or the Government
of a State.. The ‘Central Government being out of consideration the -question is
whether ML.A. is in the pay of the Government of a State or.is remunerate¥ by
fees for the performance of any public duty by the Government of a State. Even

. though M.L.A, receives pay and allowances, he is not in the pay of the Staie Govern-

i+

‘would be a public servant. The quéstion is whethier M. LA falls-urder any of the .

ment because leglslature of a State cannof be comprchended in the-expression ‘State . -

- Governmenf’. This conclusion would govern also- the third part of cl,’ (12)(@) i ie

‘remunerated by fees for performance of any public duty by the Government. There-

fore, if MLL.A. is not in the pay of the Governtnent i the sense of execulive govern- N

ment Or is not remunerated by fees for perfermance of any public oty by the exe-
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- cutive governrnent, C§rtain1y he would tiot be comprehended in  the expréssion ‘public

servant’ within the meaning of the,cxpression in ¢l (12)(a). He is thus not a public
servant within the meaning of the expression in cl. (12)(a). This conclusion rein forces
‘the earlier conclusion reached after examining the historical evolution. of"ch. (12)(a).
1537 A—B; 536G; E; H; 537 H3E; 539 D-—E, 541 A; D—F; 543 D—E; 551 A—*Bl

Evolution of Parlamentary. Privileges by S. K. Nog, Leg:slanve Bodies Gorrupt-

' Practices Act, 1925, Prevention of Corruption Act, 1947 by Setht and Anand P. 60;

Santhanam Commuttee Report dt. 31-3 1964; Lok Sabha Debates (Thurd Series).
Vol. 35, Cls. 729 and 731; The Ant:- Carmpnon‘ Laws (Amendment) Buil. 1964 (ena-
cted as Act 40 of 1964); G.A. Monterio v. The State of Ajier, [1956] S.CR. 682;
The State of Ajmer v. Shivjt Lal. [1959] Supp. 2 S.C.R. 739; Prabhashanker Dwived:
and Anr. v. The State of Gujarat, AIR 1970 Gujarat 97; State .of Gujarat v. Man-
shanker Prabhashanker Dwivedi, [1973]11 S.C.R. 313; Green v. Premmer Glynrohonwy

Slate Co. Ltd., [1928] 1 K.B. 561 at 568; Babt Manmohan Das Shah & Ors. v.  Bishnu -

Das, [1967] 1 S.C.R. 336 at 839; Kamta Prasad Aggarwaletc. v. Executive Engiheer,
Ballabgarh & Anr., [1974] 2 S.C.R. 827 at 830; M. Karuramdi v. Union of India,

[1979] 3 8.C.R. 254; Consttuent Assembly Debates, Vol. VII p. 984, R Satub Ram -
Jawaya Kapur & Ors. v. The State of Punjab.{1955] 2. 5.C.R. 225 at p. 236;  Shamshet

Singh & Anr. v. State of Punjab, [197511 S.CR. 841; Sardari Lalv. Union of India
& Ors;, [1971] 3 8. C R. 461; His Majesty the. King v, Boston & Ors., [1923-24]
33 Commonwealth Law Report 386....82; Earskine May Parhamentary Practice
20 editwrf p 149, referred to. : : ’ ' '

The Siibmission that the accused woukd bed pubhc servant within the meamng

-6f the expression any person empowered by law to discharge any adjudicatory fun-

ctions, incl. (3) of .21 LP.C. must be rejected. Participation ina debate on a motion
of breach of privilege or for taking action for contempt of the House and voting
thereon in a constitutional function discharged by the members and  therefore, it

. cannot be said that such adjudicatory functions if it can be so styled, constitutes

adjudtcatory function undertaken by M.L.A. as; empowerd by law. [354 E——Fl

Specml Ref No. 1 of 1964 [1965] 1 8.C.R. 413 at pages 490 491 and 472,

" 1.C. Golaknath v. State of Punajab, [1967] 2 S.C.K. 672; Sr:padanga[avaru v. State
_ of Kerala and Anr., [1973] Supp. S.CR. 1 referred to -

" The submission tha.t M.L.A. would be a pubhcjservant within cl. (M of s.21

LP.C. must be rejected: Cl. (7) takes within its ambit ‘every person wio holds any

.office by virture of which he is empowered to place or keep any person in confine-
ment’. Broadly stated the cxpression comprchends police and prison authorities
or thoss under an obligation by law or by virtue of office 16 take into custody and
keep in confinement any petson. To say that M.L.A. by viriue of his office.is perform-
ing pollcmg or prison officers’ duties would be apart fromdoing violence to language

" lowerit® him ' in status. Additionally cl.(7) does not speak of any adjudi catory
function. Itappears to comprehend situations’ where as prefiminary to or an ‘end

product of an adjudicatory function in a criminalcase, which inay Jead to imposition

of a prison sentence, and a person in exercise of the duty td be discharged by him

by virtue of his ofﬁce places or keeps any person in confinement. {554 G; 555 F—-H[
¥,

‘ “In v1cw of the finding that MLA. is nota public servant under clauses (12)a),

{3)and (7) of 5.21 LP.C. and no sancn‘(‘m under 5.6 of the Prevention -of Corruption

i
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Act, 1947 is necessary to piosecute him, it is not necessary to ascertain wh:ch would
bethe authority comperent to sancnon prosecution of‘ M L. A {557 C]

" In the instant casc? the allegatmns il the complaint are all to the - effect ‘that
the adcused misused or abused his office as Chief Minister for corrupt motives. By
the time - the Court wascalled upon fo take cognizanceof those offences, the
accused had ceased to hold-the office of Chief Minister. - The sanction to
prosecute him was granted by the Governor of . Maharashtra ‘but this aspect
is irrelevant for concluding that no sanction was necessary to prosecute him
under .6-0n the offences alleged to have been committed by the dccused.  Assming
that as M.L.A. the accused would be a public servant under s.21, in‘the absence of
any allegation that he misused or abused his office as M.L. A. that aspect becomes
immaterial. Fusther 5.6 postplates existence of a vilid sanction for proseoution of
a public servant for offences punishable -under ss.161, 164, 165 LP.C. and’ 5.5 of the
1947 Act, if they arc alleged to have been committed by a public servant. In  view

of the finding that M.L.A. is not a public servant within the meaning of the expres- -

sion in 5.21 EP.C., no sanction under s.6 is necessaty to prosecute hint for the oﬁences
a[feged to -have been committed by him. [556 G 3557 A—B]

CRIMINAL AprrELLATE JURISDICTION: Criminal Appeal no. 356-

of 1983

From the Judgment and order dated 25-7-83 of the Special Judge
Bombay in Special Case No. 24 of 1983."

S AND ,
. Transferred Case No. 347 of 1983 .~~~
' AND

Transferred Case No. 348 of 1983
o . . . _
Ram Jethmalani P.R, Vakil,, Ms. Rani Jethmalani, Mukesh
Jethmalani, Q.P. Malviya, Shailendra Bhardwaj and Har m:’z Jagarlam

- for the appellant. .

Dr. L.M. Smghw, Dalveer Bhandari, AM Smghw SS Parkar,

H. Brardwaj, U:N. Bhandari, HM. Smgh Ranbir Singh and Y G

. Hasnain for the respondent

Ashok Desai and Mrs. J Wad for the peuuoner in T, C No. 348
of. 1983, -

"~ M.N. Stroff for Sfa_te of - Maharashtra -

‘ K. Parasaran; Attorney -General, Ms. A: Subhaskiﬁi, -Gopal -
- Subramanian, R.N. Poddar and C.V. Subba Rao for Union of India.

1
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The Iudgment of the Court was del;vered .
DESAI J7 Respondent Abd.ul Rehman Antulay (hcremaftel * L

- referred to as the accused) was the Chief Minister of the State of Maha-

_ rashtra from 1980 tilf he submitted his res;gnatlcn on January.12, 1982,
which became effective from Yanuary 20, 1982. He thus ceased to hold "~ -
the office of the Chief Minister from Jangary 20, 1982 but continues
., to be a slttmg member of the- Maharashtra Legls]atwe Asafmb]y 111] o
today : .

As the contcntrons canvassed. before this Court are mdmly ques- .
tions of law, facts at this stage having a peéripheral relevanee in the - —-‘
. course of discussion, it is unnecessary to set oui the prosecutron case
« . as disclosed in the comp[amt filed by. complainant Ramdas Shrinivas
Nayak (complainant for short) in detail save and except few a perti-

" . nent and relévant allegations. In the- process the brief hrstory of the

-htrgatton may also be traced : L ‘ > |

The complamant moved the Governor of Mahalashtm by hm
applrcatlon dated September 1, 1981 requesting him to grant sanction.

" .to prosecute the accused as required by Sec. 6.of the Prevention of

- Corruption Act, 1947.(‘1947 Act’ for short) for various. offences alleg- -
- ed to have been committed by the accused. and neatly set out in the
‘application. Complainarit then filed the first complaint in the Court ']
" of Chief Metropolitan Magistrate, 28th Esplanade, Bombay on Septem-
*ber 11, 1981 being Criminal Case No. 76 {Misc. of 1981 against the
accused and others known and unknown collaborators alleging that . g
the accused in his capacity as Chief Minister and thereby a public
ser\iaﬁt’wlthm the meaning of Sec: 21 of the Indian Penal Code (IPC)
has committed offences under Secs. 161, 165 TPC and ‘Sec. 5'of the -
1947 Act, Sec. 384 and Sec. 420 IPC read with Secs. 109 and. 120-B
IPC. The complaint runs into 31 closely typed pages and carried the A
list of 37 witnesses. The learned Metropclitan Magistrate invited the :
complainant to satisfy him as to how the complaint for offences under v
Secs. 161, 165 IPC and Sec. 5 of the 1947 Act is maintainable without =~
" a valid sanction as contemplated by Sec. 6 of 1947 Act and ultimately
‘Held that in the absence of a valid sanction from the Governor of o
“Mahatashtra, the. complaint- filed by the complamant for -the afores s
: mentloned‘three offences was not maintainable. ‘The learned Metropo-
~ litan Magistrate accordingly held as per order dated October 6, 1981 4
- that the complaint was maintainable only for offénces alleged to have -
- been committed by the accused under Secs. 384 .and 420 read with
- Secs, 109 and 120B of the IPC and directed that the case be fixed for
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éxamfning the’ cor;qp]ainant as required by Sec. 200 of the Cr. P.C.
- " The complainant questioned the correctness of this -order in Special
. Criminal Application No. 1742 of 1981 filed in ithe ngh Court of

T udwature at Bombay.

“In the meantime, another developnient had taken place which -

‘may be briefly noticed, One Shri P.B. Samant, who has also filed -an

identical complaint against .the aecused, along with several others’

filed a Writ Petition No. -1165 of 1981 in the High Court of Judicature

of law and probity in public life. The accused was. the second respon-

Maharashtra and Union of India tespectively. Byan exhaustive speak-

1984(2) eILR(PAT) SC 1

“at Bombay challenging the method of distributicn ef 2d hee allotment -
" of cement in the State of Maharashira as being contrary to the rule

. dent in this petition, the first and third respondents being the State of

ing order dated September 23, 1981, a learned Single Judge of the -

High Court granted rule nisi and made it returnable on November 23,
1981. The writ petition came up for hearing before another learned

rule abgoluté. Probably. as a-sequel to this decision of the High Court,

the accused tendered his reSIgnatlon as Chief. Minister on .the same
day and when the res;gnatlon was accepted he ceased to. hold the office

of the Chlef Mmlster with effect from January 20, 1982,

- Sigle Judge who by his judgment dated January 12, 1982 made the

Special Cl‘lnuna] Apphcatmn No 1942 of 1981 filed by the com- =

plainant against the order of the learned Chief Metropoliten” Magi-

strate was dismissed by a. Division Bench of the High Court on April '

12, 1982. Not the accused but the State of Maharashtra preferred an

.. 'appeal by special leave under Art. 136 of the Constitution against the

decision of.the Division Bench of the H1gh Court rejecting the special

“criminal application. This Court rejected the- application for
special leave at' the threshold on July 28, 1982. (See State of Maha-

rashtra v. Ramdas Shrinivas . Naydk and Others™ ), Promptly, on the

- heels of the judgment of this Court, the Govérnor of Maharashtra:

‘on the same day granted the sanction under Sec, 6 of the 1947 Act to -

"prosecute the accused in respect of spemﬁc charges set out in the order

according sanctaon\F Armed with this sanction, the complamant filed
" a fresh complaint in the Court of the Special Judge, Bombay registered
_-as Crimina! Case. No, 24 of 1982 against the accused as Accused No.' 1

and others known and unknow:l In this complaint it is broadly alieged
that the accused who was ’_che Chief Minister of ‘the State of Maha-

(1) [1982] 2 S.C.C. 463. -

e -
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rashtra between the period August 1980 to SFptember 1981 concerved'

a scheme of aggrandisement involving obtaining of funds from the
members of the public and putting them substantially under his own
control for the disbursal of the funds so obtained. The complaint

proceeded to refer to the setting up of various trusts and alleged that

the corner-stone of the scheme invo'ved receipt by the accused. of ilie-
gal gratlﬁcatjon other than legal remuneration as a motive or reward

for doing or forebearing to do any official act, or for showing or fore-
bearing to show in the exercise of his official functions, favour or -

disfavour to persons, or for rendering or attempling to render any
service or ~ dis-service to such persons who dealt with the State
Government in general and with public servants who formed part of
the Government. It was specifically alleged that the scheme devised
by the accused was a.flagrant abuse of his official position as Chief

- Minister for obtaining control over funds which would be used for

purposes conducive to the interest of the accused himself. The com-

~ « plainant proceeded to set out the abuse of office of Chief Ministér by

the accused citing various alieged instances such as distribution of ad

-hoc cement contrary.to law and the binding circulars, granting liquor

licences as and by way of distribution of Government largesse, issuing

‘no ‘objection certificates for letting out premises by obtaining a price

for the same. The running thread through various allegations is that
the accused by abusing ot misusing his office of Chief Minister obtained
or attempted to obtain gratification other than' legal. remunerations
a motive or reward for doing or forebearing to do any official act as

‘Chief Minister or for showing ¢or forebearing to show in the axcercise

of his official functions, favour or disfavour to persons etc. To this
complaint, the order granting sanction to prosecute the accused made
by the Governor of Maharashtra was hnnexed.and produced. After

‘recording the vericfiation of the complainant, the learned Spec'r'al Judge

took cognizance of the offences and issued process by directing a bail-

-

able warrant to be issued in the sum of Rs.- 10,000 with one surety and

made it returnable on September 3, 1983

- On the proeesa being served t11e accused appeared and sought
exemption from personal appearance which was granted for a day

and the case was adjourned to October 18, 1982 for Tecording. the

evidence of the complainant and his w1tr1esses for the prosecuuon

“When the case was called out on October 18, 1982, an application
was moved on behalf of the accused inter alia contending that the

- Court of the learned special Judge had no jurisdiction in view of the . .

provision contained in Sec, 7 of the Criminal Law Améndment Act,

s
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1952 6‘]95‘2 Act’ for short) and that no cognizancé can bé taken of

offences_punishable under Secs. 161, 165 IPC and Sec. 5 of the 1947
Act on a private complaint. The case was at that time pending in the
Court of the special Judge presided over by’ one Shri P.S. Bhutta. The
learned special Judge by his order dated October 20, 1982 rejected

‘both the contentions and.set down the case for November 29, 1982
‘for recording evidence of the prosecution. The learned special Judge
~ made it abundantly clear that under no circumstance the case would -

be adjourned on the next cccasion and if any revision or appeal is
intended to e filed against the order, the.learned counsel for the accu-

sed should.give advance notlce ‘to the learned counsel for the complai-
nant, :

"The accused filed Criminal Revision Application No. 510 of
11982 against the order of the learned special Judge dated October 20, .
1982 rejecting his application. On Yanuary 16, 1983, the Goverpment -

_ of Maharashtraissued a notification in exercise of the powers conferred

by sub-sec. (2) of Sec. 7 of 1952"Act and in modification of the earlier

" Government Order dated April 12, 1982, directing that in Greater

Bombay on and after the date of the notification the offences specified
in sub-sec. (1) of sec. 6 of the 1947 Act which are investigated by the

~ Anti-Corruption Bureau of Police 'in-Greater Bombay, except special

cases No. 14, 15 and 16 of 1977 and Special Case No. 31 of 1979 to
37 of 1979 (both inclusive) shall.continue to be tried by Shri R.B. Sule,

The net outcome of this notification was that Specjal Case No. 24 of
1982 pending in the Court of Special Judge Shri P.S. Bhutta would

stand transferred to the Court of Shri R.B. Sule Addltlonal Special
Tudge for Greater Bombay.

' On a reference by the learned. Single Judge, a Divisicn Bench
of the Bombay High Court heard and dismissed on March 7, 1983
Criminal Revnsmn Application No. 510 of 1982 filed by the accused'
against the order of learned special Judge Shri P.S. Bhutta dated Octo-
ber 20, 1982. "The Division Bench in “terms held that the private com-

. plaint was maintainable and as the requlred notification has already

obeen issued, Shri R.B. Sule will have jurisdiction to try Special Case

- No. 24 of 1982. The learned trial Judge Shri R.B. Sule on receipt of

the record of the case issued a notice on-April 27, 1982 calling upon
all parties to appear before him on April 21, 1983, It appears on July
8, 1783, two applications were moved on behalf of the agccused urging
the learned trial Judge; (i) to discharge the accused infer alia on the
ground that the charge was groundless and that even though the accused

-

' 1984(2) elLR(PAT) SC 1
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had" ceased to bé the Chlef Mmts“(el on the daie of ta’kmg cognizance

_ of the offences, he was a sitting meémber of the Maharashtra Legisative

- Assembly and as such a public servant and in that capacity a sanction

" to prosecute him would have to be given by the Maharashtra Legisia~

tive Assembly and the sanction granied by the Governor would not

- be valid in this behalf. The second petition- requested. the learned -
'.Tudge to postopone the case till the pelition for specml leave filed by

- the accused against the decision.of the DlV]SIC]l Bench of the High J\"

. Court holding that the private cemplaint was mwaintainakle is disposcd

of. Both these applications came up for hearing before Shri R.B. Sule, _ \%
who by his order dated J'uly 25, 1783 upheld the contention of the -
accused that M.L.A. was a public servant within the meaning of the
expression in Sec. 21 (12) (2) IPC and that unless a sanction to prosecute
him by ¢he. authority. competent to remove him from his offie as ‘
- M.L.A_ 'was obtained which in the opinion of the learned Special Judge .. - .
was Maharashtra Legislative Assembly, the accused is entitled to be - >
discharged. So saying, the learned Judge dischaiged the accused.
. The complainant filed a. petition for spec1a1 leave to appeal No. 1850
.of 1983 and a Writ Petition (Cr1.) No. 145 of 1983 again'st the decisicn
of the learned special Tudge. Both these matters came up before this'
_ Court on August 3, 1983 when the matters were adjuorned to August ‘
+ 10, 1983 to engble the petitioner, original complainant to filé a criminal
revision application against the order of the learned special Judge in -+
-the High Court. Accordingly, the complainant filed Criminal . Revi- o
sion.Application No. 354 of 1983 in the High Court against the order ) )
of leatned special Judge Shri R.B. Sule. This. Court ultimately granted )
. specialleavé to appeal as also Tule nisi in the writ petition. By an order
" 'made by this Court, the criminal revision apphcatlon ﬁ]ed by thc peti-
. tioner stand.s transferred to th]S Court. S

It may be mentloned that this Court has granted specm] leave .
' to'the accused against the decision of the Division Bench of the Bombay' = -
High Court holding that.a private comp]amt is maintainable etc. Crimi- -
* nal Appeal'No. 247 of 1983 arising out of the said special leave petition
- is being heard anng with this matter but that wﬂl be dealt with separac

tely . . ) o~

While discharging the accused, the learned special Judge held
that the material date for deciding the applicability .of Sec. 6 of the : _ °
1947 Act is the date on which the court is asked to-take cognizance
of the offence. Proceeding further it-was held that even though the
accused had ceased to hold the office of the Chief Minister on the date
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on ttfhich cognizance was taken by the learned special Judge, Shri
Bhutta, vet on that date he was 4 sitting M.L.A. and was therefore,

- a pubhc servant within the meaning of the expression in Sec. 21 (12)a) -

in as much as the M. L.A. isa person in the pay of the Govemmem or

" at any rate he is remunerated by fees for performance of pub]ic duty

by the Government and therefore, he is a public servant. As a corol-'
lary, the learned Judge held that as on the date of taking cognizance _

of the offence the accused was a public servant, he could not be prose. -
. cuted without a valid sanction as contemplated by Sec. 6 of the 1947. .

Act. The learned Judge further held that the M.L'A. holds an office -
and he can be removed from that oﬂ‘tce by the Lenglatlve Assemnbly
because * the latter has the power to expel a member which would |
amount to removal from office. The learned Judge further held that
as  there was no sanction by the Maharashtra Legislative Assembly

. to prosecute- the accused and. as the Governor®*had no power to san-
", ction. prosecutlon of the accused in his capacity as M.L.A., the accused

is entitled to be d.1scharged. for the offences under Secs. 161, 165, 120:B,
109 TPC and Sec. 5 of the. 1947 Act for wasit. of a vahd sanction for
prosecution, and in Tespect of the other offences, the accused j is entitled

~ to.be discharged on the ground that the court of the special Judge had .
no jurisdiction to try the- accused for those offences. In respect ‘of -

those other offences, the learned Judge directed the complaint. {o be
returned to “the complamant for presenting it to the proper court, It
may be mentioned that by a common order in Spécial Case No. 3of

- 1983 instituted upon the complamt of Mr P:B. Samant, “the accused |
_was dlscharged. . : '

Sec. 21 IPC deﬁnes ét ‘Publlc Servant’ The re]evant clauses may ’

be extracted as under:
¢ - . .

21, The words ‘public servant’ denote .a person” fa]lmg .

unde rany of the descriptions heremafter fol]owmg, namely i~

‘ Thlrd.—Evcry J’udge mcludmg any pf:rson empowerd . by
law to discharge, whether by . himself.or as a member of
. any body of persons any ad.;uchcatory functlons, '

Seventh Every person who holds any oﬂice by virtue of Whlch
he.is empowerd. to p]dce or keep any person th conﬁnment

: Twclfth—Every person—»- i '
(a) in the service or pay of the Government or remunerated -
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A ‘ © by fees or commission fos the pertormance of any
- public duty by the Government;

(b) -in the service or Pay of a focal authorlty, a corpo- .
ration established by or under a Central, Provin- :
: - cial or State ‘Act or a2 Goverament Company as o
-'B‘ ‘ defined in Sec‘uonﬁ]'}r of the Compames Act 1956.
* .7 . Explanation I: PBISOns falling under any of the atave

descriptions ar€ public servants, whether appointed by ‘,\.
the Government or not”, . e -

c Sec 17 defines th’e éxpression ‘Government’ to denote the Cen- .
tral Government or ‘the Go"emment of a Siate: Sec. 14 defines the
expresston ‘servant of Government’ 1o denote any officer or servant

contmued, appeinted or emploYed in India by or under the auihorny
of Government.

! >
_ . Sec. 19 defines the ‘vvord Judge’“as under: |
> -
. “The word “Yudge” denotes not onlv every person who
is of’ﬁmaliy deslgnated as a Judge, but also everyperson '
E : . Who 1‘3 empowered by law to give, in any’ legal pro- Y
‘ ceeding, civil or criminal: a definitive jl_ndgmenr, or.a judg-
“ ment which if not appealed against, would be definitive, X
- ~or a judgment which, if confirmed by some. othér auth- - .
ority,would be definitive, or whois one of a body of -~ -
persons, which body of persons is empowerd by law
F to glve such a Judgment v
. Sec. 7 provides that ¢ every expression which is explained in. émy A
. part ‘of the Code (}PC), is used in every part of this Code in conformity :
with the exp[anatlon *
G- © Sec. 5 of the 1947 Act defines the offence: of criminal misconduct
' and a public servant who commits an offence of criminal misconduct .
is liable to be punished with imprisonment for a term which shall not - ‘
be less than one year but which may extend to seven years and shall - »>
A also be liable to fine. , - .

Sec. 6 provides for a sanction as a pre-condition for a‘valid prose-
oA ) -
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“_‘ ' cutwn for oﬁ'ences pumshablc under Sec. 161, 164, 165 IPC and Sec. 5~ A
- -4 of the 1947 Act. lt reads as under " -

“ﬁ(l) No court shall take. cognizance of an oﬂ’ence

punishable under Section 161 or Stetion 165 of ‘the Indian

. Penal Code, or under sub-scctipn (2) of Section 5 of this .

‘ ‘ Act, alleged to have been committed by a pubhc servant, B
oL except with the previous sanctmn, . '

A7 " . (a) inthecase of a person who'is employed in ‘connec-

£ ' ’ tion with affairs of the Union and is not remova-
R e : ble from his office save by or' with the sanction of .
- : -the Central Covernment, o C

-(b) in the &ase of a “person who is employed. in
: , ~ connection with the affairs of ‘a State. and is not
I C removable from his office save by or. with ‘the.
-t ] sanctlon -of the State’ (}overnment

(c) in the case of any other person, of the-authérity -
competent to remove him from his office. o

(2) Where for any reason whatsoeve any doubt
> , : arises whether the previous sanction as rrequired under- | E
sub-section (1) should be given by the Central or State
Government or any other authority, such sanction shall
: QA‘ ) S _ be given by that Government or. authority which would
i ‘ © . have been competent to remove the public servant from
' his office at the -time when the offence was alleged to
“have been committed”. - y F

" With a view to eradicating the_evil of bribery and corruption,
L the Government of India set upa Comrmttee to miake recommendattons, .
* for the improvement of the laws relating to ‘bribery and corruption
under the Chairmanship of Dr. Bakshi Tek Chand. The recommenda-
tions of the Committee led to the emactment of the Criminal Law G
. Amendment Act, 1952. By the 1952 Act, power wa§ conferred. on the '
. State Government to appeint special Judges as may be necessary fos
‘L o such area or areas as may be specified in the. notification {0 fry the
' following offences* namely; offences punishable under Sections 161,
162, 163, 164, 165 and 165A IPC and Sec, 5 of the 1947 Actand any H
conspiracy to commit or any attempt to commit or-any abéiment of
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any of the-offences hereinabove mentioned, Sec.-7 conferred exclusive
jurisdiction on the special Judges appointed under Sec. 6. Sub-see. (2) . - b
of Sec. 7 provides for.specific territoria] jurisdiction ofa special Judge. . *
" Sub- sec.r.(3) conferred power on the special Judge also to try any offence - I
.. other than an offence specified in Sec. 6 with which the accused. may, :
Jnder the Code of Criminal Procedure, 1898 be charged at-the same
trial. Sec. 8 prescribed the progedure to be follwed by the special , }
. Judge in the trial of the offences. The Court of “special Judge was - '
~ -deemed to be a Court of Séssions trying cases without a jury within = -
* the logal limits of the jurisdiction of the High' Court for the purposes’ - h,
of Chapter XXXT and: XXXI!I of the Code of Crrmmal Procedure as -y,
.prowded by Sec, 9 o _ ‘ ‘ : ' “‘? :

The appe]lant thc ori gmal complamant contcnds that the learned
‘specaa] Judge was in “error in holding that M:L.A. is a public servant - c
within the meaning of. the expression under Sec. 2](12)(a) ‘The second -
submission was that if the firstrquestion is answerd in the affirmative,' : »
“ it would. be necessary to examme whether a sanction as contemplated J ‘
by Sec. 6 is necessary. 1f the answer to the second’question is in the
. afrmative’it would be necessary to identify the sanctioning autherity.”
. The broad sweep of the-argument was that the complamdnt in his com—"
~ plaint has alleged that the accused abused his office of Chiel Minister
. and ot his office, if any, as M.L.A. and therefore, eveit if on the date -
of takmg cognizance of the offence the accused was M.L.A., nonethe- | A
" less no sanction to prosecute him is necessary as envisaged by Sec, 6" :
. of the 1947 Act 1t was urged that as the allegdtion against the accused, -
© in the complamt is that he abused or miSused his office as Chief. Mmf- o ’“‘f

laaly Tor ol

L&Y

taken, he had ceased to hold: the office of the Chief Minister no san-
" ction under Sex 6 was necessarv to prosecute hit for the offences

alleged to have ‘been ‘cormmitted by him when the accused was admit-

: ter‘ly a publlc servant in. hlS capacity as Chief mestcr !

B 01 beha]f of' the accused it waq contendﬁd that not only the ' _
" accused would be a public servant as falling within_the’ meamng of the S

' - expression in Sec. 21 (12)(3) but he would also be a pubhc servant within

the contemp]atron of ‘clauses (3) and (7) of Sec. 21. The. next Himb ot
of the argument was that if an accused hold plurality of oﬂ‘ices cach - -
of which ¢onfers.on him the statys of a pubhc servant and even if it A' ,}
is-alleged that he has abused or misused one office as a pubhc servant, '
notwrthstand.mg the fact that there no allegation of abuse or misuse .
“of other office held as pub]IC scrvant scmctron of each authority com-

-
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4 petent to remove- h1m from each of the offices would be a sme qua non -. A
. under Sec. ‘6 before a vahd prosecutlon can be Iaunched agamst the _
'accused. . . _ . ,

* On these rival contentions. some vitat all_ld somie notgd vital
points arise for consideration, some easy of answer and some none--
o toceasy. For their sclennﬁc and. loglcal treatment they ‘may be B
-« - formulated : . ' co : ) :

e ‘ . L o : S

(d) What is the re]evant date with reference to W]‘l]('h dvalid-- -
'sanct:on isa pre-requisite for the prosectution of a public -
-*servant for offences enumeruted in Sec. 6 of the 1947 Act?

., (b} Tf the accused holds plurali'y of offices cecupyingeachof C.

- .. whics makes him a public servant, is sanction -of each '

: ‘ .one of the competent authorities entitled to remove him

A from euch one of the offices held by him ncessary and

" if anyone of the competent authorities fails or declines

to grant sanction, is the Court precluded or prohibited .
from taking  cognizance of the offence with whlch' L D
the public servant is charged. ? o

(©) Isit 1mp11¢1t in Sec 6 ‘of the 1947 Act that sanctlon of .~
& . - that competent authotity alone is necessary, whichis
_ entitled to remove the public servant from the cffice - :
. which is alleged to have béen abused for mtsused for - E.
*_’ ' corrupt-motives ? o '
T M.L.A. a public servant within the meaning of ‘the -
expres sion in Sec. 2](12)(&) IPC 7.

L
. -
=5
—

. (&) Is MLA a pubhc servant within the meamngl of the S
: expresqlon in Sec. 21(3) and Sec. 21(7) ICP?

() Ts sancl:on as contemplaled by Sec. 6 of th_e 1947 Act"
" . necessary for prosecution of M.L.A:- 7 :

- (g)" If the answer to (f)is in the affirmative, which, is the . G S
4 Sanctioning - Authority competent .to remove M.L.A.- L :
L. “from the'office of Member of the Legislative Assembly?: .

Re. (a): The 1947 Act was -enaéted., as i_ts 1ong‘fitfe shows, to-
make more effective provision for the prevention of bribery and corrup- H
- tiom, Indisputably, therefore, the proviéio_ns of the Act. must receive-

t ¥ .-

'



E

G

H

]

~duty of the court to giveeffect to the natyral meaning of the words -

11984(2) eltR(PAT) SC

512 . _ SUPREME COURT REPOR:TS o [1984]2S.C.R.

such construcuon at the hands of the couit as wou‘d advancehte
_object and purpose underlying the Act and at any.r ate not defeat it
[f the words of the statute are clear and unambiguous, it is the plainest *
used @ the provision. The question of construction arises only in the .
event of an’ambiguity or the plain mcanmg of the words uscd in-the
statute would be self-defeating. The court js entitled to- ascertain the
intention of the legislature to vemove the ambiguity by construing the -
prOVESIOI‘l of the statute as a whole keeping in view what was the misg
chief when the :,tqtute was enacted and to remove whieh the legislaturc
enacied the statmte, This rude of construction is so universally accep- ‘? T
ted that it need not B2 supported by precedents, Adopting this rule
of construction, whenever a question of construction arises upon
ambiguity or wherc two views are possible of a provision, jt would be
the duty of the court 1o adopt that consiruction which would advance
the object underlymg the.Act namety, to make cffective provision for ;
she prevention of bribery and corruption and at any rate not defeat

Seclion 6 bars the court from taking Lognizance of the offences
therein enumerated allege) to have been commitied by » public ser- -
yant except with the previous mot]on of the compeicnt authority
empowered to grant the requisite sdnction, Sec. § of 1952 Act pres-
cribes procedure and powers of special Yudge empowered to try offences:
set out in Sec. 6 of 1947 Act. Construction of Sec. 8 has Leen a subject
of vigorous debate in the cognate appeal. In this appef_] we will preceed _‘

~on the assumption that a special Tudge can take cognizance of offences

“he'is competént fo try oma private coniplaint. Sec. 6 creates a berfo. ©

the court from takmg cognizance of offences therein enpm Crated
- cxeept with the previous sanction of the quthority set out in Clause (a),
(by & (c) of sub-Sec. (1). The ebject underlying such provision” wis 4
to save the public servant from the harassment of frivolous or vnsub-
stantiated - allegations, The pelicy und lerfying Sec. 6 and sinilar 4
“sections, is that there ghould not be unnecessary harassment ¢f public
servant. (See C.R. Bansi v. Stute of Maharashrfa‘“} Existence thus
of a valid sanction is a pre-requisite to the taking of cognizance of
“the enumerated offences alleged to have been commitied by a public -
sservant. The bar is to the taking of cognizance of offence by the court..
Therefore, ‘when the court'is called upon to take cognizances of such 14
> offefices, it must eriqure whether there is a valid sanction to prosecuie ’
the pubhc servant for the offence alleged 1o have been cemmitied by !

Ty o7 1 3 SCR 736.
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~ him. as piliblic servaat. Undoubtediy, the accused must be a public

servant when he is alleged to have committed the offence of which he

is accused because Sections 161, 164, 165 IPC and. Sec. 5(2) of the

1947 Act clearly spell out that #he offe nces therein defined can be com-
mitted by a public servant. .If it is contemplatded to prosecute public

83FVani wio has committed such offsnces, when the court s called

upon to take cognizance of the offence, a sanction ought to be avail-
able ota:rwise the court wou'd have no jurisdiction to _take&agnizgaucc_

“of the offence. A trial withcut a valid saniclicn wheré oneé is necessar
! : Y

under Sec. 6 has been held to'be a- trial withoyt jurisdiction by the
couri, (See R.R. Chariv. State of UP."V and S.N. Bose v. State of
Bihar'®y \n Mohd. Iqbal Abmedv. State of A.P.®, it was held that

a trial without a sanction renders the proceedings ab initio void, But ]

the rerminus a quo fev a valid sanction is the time when  the-court is
calied upon to-tahe cggnizance of the offence. I therefore, ‘when the
offence is alleged to have been committed, the accuged was a public

servant but by the lime the court is called upon to take cognizarce of
the offence committed by him as public servant, he has ceased to be,

public servant, no sanction would be necessary for taking cognizance'

of the offence against him. This approach is in accord with the policy

underlying See. 6 in that a public servant is not to be exposed to harss-
meat of a frivolous or speculative prosecution. If he has ceased to
be a public servant in the meantime, this vital corsideration ceases

Lo =xist, As a necessary coroliary, if the accused has ceased to bea

public servant at the time when the court is called upon to take copni-
<ance of the uffence alieged to have been committed by him as public
servant, Sec. 6 is not attracted. This aspect is not more res integra.
n S.A. Venkataraman v. The State'¥ this Court held as uader:

s ‘_‘_111 or opinion, in giving effect to 'the,ordinary meaning of the
" Words used-ins. 6 of the Act, the conciusion is inevitable thatat

tue - ne 4 coareis asked to take cogaizance not oniy the offence

- must have beer committed by a:public servant but the person

acoused, is still a public servani removabie from his cffice by a

competérit-authority ‘before the provisions of s. 6 can apply.

In the present appeals, admittedly, the appellants had cease

to be public servants alleged to have been commited by them

+s pablic sarvants. Accordingly, the ptoyisions of 5.6 of the Act

1y 11963] 1 SCR, J21. -

(2) [1968] 3 S.CR. 561, . . .
3) [1979] 2 S.C.R. 1007. B
(4) {1958} S.C.R. 104 at 1052
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~did notapply and the prosecution against them was not vitiated
by the. Tack of a prevmus sanction by acompetent uthonty”

_ And th1s view. has been. ‘,onmétﬂnﬂy followed in CR ‘Bansi’s
case and K.S, Dharmada!an v. Centra

. 1<; accused.

Tne accused tendered. reslgnatmn of his oﬂicc as:Chief Minister

nd. ceased to hold thy office of Chief Minister with effect from January
20, 51982 The complaint from which’ the present appcal arises and
which “was teglstpred‘. as Criminal Case No. 24/82 appears to have

* been fited on Augusi 9, ]982 and the cogmzﬁwe was taken by the

- Minister and as stich had ceased’ to bea public servant. Tn other words,
“hé was not a public strvant in hls capacity as Chief Minister oH Augu‘:t
9, 1982 when the court teok cegnizance of the offence against him.

- A fortiori no sanction as contemplated, by Sec. 6 Waé.I’IQCCSSdTy befere E
cognizance of the offence could be taken against the accused for offen-
ces alleged to have bsen committed in his former capacify as public
_servant. Re: (b) and (c): Tt was strenuously contended that if the
accused has held or holds & plurality of offices occupying each one
of which”makes him a pubhc servant, sanction of edch one of the-

3

- lzarned Maglsthtc on th same day. Tt unquﬂstronably transpires that -
long b>fore the date on which the cognjzance: wasaken by the Iearned

sp“mal Judge, ‘the acensed had ceased to hold the office of the Chief

competent authorities entitled to remove him from ca ach oné of the

offices held by him, would b2 necessary and if anyone of the competent
authorities fails or déclines to grant sanction, the court is precfuded

or prohibited fome taking cogmzanc\, of the’ nffence wnh the public
servant is charged. This submission was sought to be repelied urging

th'{t it is lmphmt in Sec. 6 that Qamtmn of that authority alene is
_negessary which' i is comr)etu]t to remove the public servamt from the.
_ offize which he'is atieied to have misused or abused for corrupt motives. .

‘Sec. 6(1)(c) is the only provision refied upen on beha]f of the accused

~to contend that as M.L.A. he was a public servant on fhe date of taking

cognizance. of the offences; and therefore, sanction of that authoriy.
" competent to femove him from that office is a sine gua non for taking.

cognizance of offences. Sec. 6-(1)(c) bars taking cognizance of an

L.

W57 38SCR 833
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_ Government & Ors.) 1t there
 “fore appears well-settled that the relevant date with referef®e to which’
~ - valid sangtion is sine gua non for taking cognizance of an offence
: com"mftyl bya puhhc servant as required by Sec. 6 is the date on which -
‘the court is called upon to tdke cognizance of the offence of which he
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. o . ' . K ' ' ] . . _. .-‘ } . - A
- 4 offence alleged to have been committed by public servant e;&ﬁt?pt
7, with the previous snaction of the authorty competent (o Ielmove'hl m

" from- his office.-

" In order-to appreciaie the riva! cqntentimm he fact s_ituati_cn'.re'lo g
- ‘vantto thetopic under discussion may be noticed. Ata general election -
" held in 1980, accused was elected as Member of the-Legislative Assenib- -
iy of Maharashtra- Staté fom Shrivardhan Assembiy Constitutency.
He was appointed as Chief Minister of Maharashtra State, arid he ' was
holding that office at the time he is alleged to have ‘committed the
offence’s set out in the complaint filed against him. He tendered his
resignatioﬁ of the office of the Chief Minister and ceased to hpld lihat C
office with effect from Januaty 20; 1982.: However, he-coninued to
retain his seat as M.L.A. The contenion-is that as M.L.A., he was
a public servant, a submission seriously controverted, which we would
4 presently examine and.that he was such public servant even on the date
- on which the court took cognizane of the offences set out.in the com-
plaint without a valid sanction and theréfore the court had no jurisdic- - D}
* “tion to take cognizance of the offences. In support of the sumbission =
it was urged that if the policy undelying Sec. 6 and. similar provisions - .
- . like Sec. 197 Cr. P.C. was to spare the harassment to the public servant
corisequent upon lalinching of frivolous or speculative prosecutions,
- the sme would be defeated if it js hefd that the sanction to prosécuie .
_is necessary from an authority competent to remove the public servant L ‘
.. from the office which he is alleged to have misused or abuséd. Proceed- -
'L’.*-“mg along this line it was urged that cven if the accused has ceased to
w D¢ a public servant inone capacity by ceasing to hold the affice which
: ~ he js alleged tb have misused of abused yet if he’ continued to be &
public servant in another capacity, the authority competent to Temove
- g him from the latter office would have to decide whether the prosecutien F
7 is frivolous or speculative’ and in larger public interest to thwart jt
. by declining to grant the sanction. Tt was also urged that if a public
* servant has to discharge” some public duty arid perform some public
functions and he is madé to cool his Heels in law courts, public interest
would suffer by keeping him away from his public duty and therefore, © G
. to advance the object underlying Sec. 6, the court must hold that if
_ . the public servant who is being prosecuted holds more than one public
- 4 office occupying cach one of which makes him public sérvants, a san-
clion to prosecute of each competent autBority entitled to remove.
him from each office is necessitus before taking cognizance of offences- "
- against -him. It was urged that. this approach would advadce and .

&

A

L]



- 51.6 S ' . SUPREME COURT REPORTS [1984] ZscR

buttress the p:)]icy underlying Sec. 6 and. the contrary vrew wouid
defeat the same. ‘

OFences prescribed. in Sec. 161, 164 and, 165, IPC and S'ecr 5-of

the 1947 Act have an intimate and mseparable felition with the office

of a public servant. 4 public servant occupies office which renders
him a public servant and cccupying the office catries with it the powers
conferred on the office. Power generally is not conferred on an indivi-
. dual person. In 2 sociely governed by ruie of law power is conferred.
on office or acquired by statutory status and the inidividual occupying

the office or on whom status is conferred enjays the power of office.

‘ot power flowing {rom the status. The holder ¢f the office alone weuld
have” opportunity to abus¢ or misuse the office. These sections codify
a well-recognised truismy that power has the tendency to corrupt. It

* is the holding of the, office which gives an oppottunity to use it for

- cotrupt motives, Therefore, the corrupt conduct is directly attribu-
table and flows from the power conferred on the office. This interrela-
tion and interdepengznce betwaen individual and the office he holds
. 1s substantial and not serverable. Each of the three clauess - of sub-s. (1)

of Scc. 6 uses the expression ‘office’ and. the power to grant sanction is -

conferred on the. authority compstent to remove the public servant
from his office and Scc, 6 requires a sanction before taking cognizance
of offences committed by public servant. The offerice culd be coni-
mitted, by the public servant by misusing or abusing the power of dffice

and it is from that office, the authority must be comipetent to remove’

him so as to be entitled to grant sanction. The. removal would bring
about ceasation of interrelation- between the. office and ablise by the

“holder of the office. The link between power with opportunity to abuse”

and the holder of office would be severed by removal from office.
* Therefore, when a public servant is accused of an offence of taking
~ gratification other ‘than local remuneration for. doing or forebearing
to do an official act (Sec. 161 IPC) or-as a public servant.abets offences
punishable under Secs. 161 and 163 (Sec. 164 IPC) or as public servant
obtains a valuable thing without consideration from person concerned
in any proceeding or business transacted by such public servant (Sec.
165 IPC) or cominits. criminal misconduct as defined in Sec: 5 of the
‘1947 Act, it is implicit-in the various offences that the public servant
has inisused or abused the power of office held by bim as public servant.
" The expression ‘officés’ in. the three sub-clauses of See. 6(}) would
cleariy'd.enole that office which the public servant misused or abused
for corrupt motives for which he is to be prosecuted and in respect
"of which a Banction to prosecute him is necessary by the competent
- aur.horlty entitled to remove him from that office which be has abustd,

»
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This mte_rreIatlon between te office and its abuse if sergred would A
render Sec. 6 devoid of any meaning. An this mterrc]atlon clearly
provides a clue to the understanding ¢f the previsicon in Sce. 6 providing
* for sanction by a competent authority who weuld be able to judge the
action of the public servant before removing the bar, by grantir.g
sanction, to the taking of the cognizance of offences by tiie court agai l'lbt
the public servant. Therefore, it unguesiicnably follows that the sane
tion to prosecute can be given by an gutherity compent: to remave
the- pubhc servant from the office which he has missused orabused -

because that authority alone would be able to know whether there

has been a misuse or abuse of 'the office by the pubhc servant and not

some rank outsider. By a catena of decisions, it has been held that the . C
agthority entitled to grant sanction must apply its mind to the facts

of the case, evidence collected and other incidental facts before accord-

in g sanction. A grant of sanction is not an idle formality but a solemn
and sacrosanct act which remoyes the umbrelfa of protection of govern-

- ment servants against fhvofous prosecuhom and the aforesaid require- -
ments must therefore, be strictly complie@ with before any plOSEcutlon D

~ could be Jaunched aganst ptblic servants. (See Mohd Jgbal Ahmad v,
State af Andhra Pradesh). The Legislature advisedly conferred power

. on the authority competent to remove the public servant ficm the

office to grant sanction for the obvio’ué reason that that authority

alone would be able, when facts and evidence are. placed before him,

‘to judge whether a- serious offence is committed or the prosecution is E

either frivolous or speculative: TLat authority alone would be compe-

tent to judge whether on the facts alleged, there has been @m abuse or

~ misuse of office held by thé public servant. That authority would te

in aposition to know what was the power conferred cn the office which

the public servant hold, how that power could be abused, for carrupt

" motive and whether prima facie it has been so done That competent
authority alone would know the nature and functions-discharged by
the pubtic servant holding the office and whtther the same has been
abused or misused. It is the verllc'll hierarchy between the authorm .
competent to remove the public servant from that office and the nature
of the office "hold. by the public servant against whom sancticn s, G
sought which would indicate a hierarchy and which would iherefore, '
permit inference of knowledge about ‘the funcijons and duties of the
office and its misuse or abuse by the publiceservant. That is why the
legislature clearly provided that that autherity aloné would be compe-
tent to grant sanction which is entitled to remove the public senvent
) agamst w?om sanction is sought from the officc..
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- Now if the public sewant holds two oﬂices and he i3 accused

‘of havi. 1g. abused one and from which He is removed but centinues to

hold the other which is neither afleged to have been used nor a'bused.,
is a sanction of the authority competent to remove him from the office

which is neither alleged or shown to have.béen ahused or misused:
_necessary? The- submission is that if the -harassment of the public ser-

vant by a frivolous proseciition and criminal waste of his time in taw
courts Keeping him away from . dmuhargmﬂ ablic. d.u' y, aTe the objscts

underlying Sec. 6, the same would bz -defeated il it s held that the”
sanction of the latter anthority is not necessary The: submission does

‘not commend to use. We fail to see how the competent duthonty

entitled to remove the public servant from an office which is neither

* alleged to have been used or abused would bz able {o d"cide wehether

“the prosecution is frivolous or teadentious. An illustration was: posed

to the learned counsel that'a Minister who is indesputably a public.

servant graased -his palms. by abusing his office as Minister, and then
ceased to hold the office before the court was called upon to take’ cogni-

zance of the offence against hlm and therefore, sanction as contem-_

_plated’ by Sec 6 would not b necessary; ‘bat if affer committing the

offence and before the date-of taking of cogmzdncf‘ of the offence, he
was elected as a Municipal President in which tdpac:ty he was a

- public servant under the relevant Municipal law, and was hoidmg that
~ office on the date on. which gourt proceeded to take cognizance of the.
- offence committed by him as a Minister, would a sanction be netessary |

and that too of that authority competent to remove him from the. office
of the Mumclpal President, The answer was in affirmative. But the
very iliustration would show that such canrot be the law. Such an

- interpretation of Sec. 6 would render it as a shield 1 an unscrupu[ous

- publlc servant.- Someone interested in protecting may shift him from

Ty

_ him or he has ceased to hotd, that offict by-the * time court was called -

one ofﬁce of pubhc servant to another and thereby defeat the process - ‘
of law. One .can legitimately envisage a situation wherein a ‘person -
‘may hold a dozen different offices; each one clothng him with the

status Of a public servant under Sec. 21 IPC and even if he has abused
only one office for which either. there is a valid sapction to prosecute

upon to take cognizance, yet on this assumption, sanction of 11 different

" competent authorities each of which was entitied to remove him from

11 different publie offices would be necessary before the court can take
cogmzance of the offence commitied by such public servant, while
abusing one office which he may have ceased to held. Such an inter-
pretation in contrary to all canons of construciion and leads to an

- absurd - and. product which of necessﬁy must be avmded chlslatlon

g 1984(2)'.eILR(PAT) sc1
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" must at all costs be mierpretcd in such a way that it would not Operate A o
Casa rouguc s charter (Ser Davis & szs Lti v. etkm)‘“ :

Support Was sought to be drawn for the submission from the

i demsmn of the Andhra Pradesh High Court in Air Commodore Kailash -

Chand v. The State (S.P.E. Hyderabad)® -and the affirmance of that -

- decision by this Court in The State (S.P.H. Hyderabad) v. Air Commo- . B

. dore Kailash Chand '3 In- that case accused Kailash Thand was a mem-.

ber ofthz Tadian Air Force having entered the szrvice on 17th November -

© 1941, Heratired from the servicé on_F5th June., 1965, but was re-employ-

ed for a peried of 2 years with -effect from 16th Tune, 1965, On 7th

September, 1966, the respondent was transferred to the Regular Air -

" Force Reserve with effect from June 16, 1965 to June'15, 1970 i.e. for C -
a period of 5 years. On 13th March, 1968, the re-employment given

. to the respondent. ceased-and his service was terminated with effect

from April 1, 1968. A charge-sheet was submitted against him for .«

having - committed an offence under Sec. 5(2) of the Prevention of .o
Cortruption Act, 1947 during the period March 29, 1965 to March 16, -
1967. A contention was ralsed on behalf of the ctcoused that the court
could not take cognizance of ‘the oﬂ‘ence in'the absencc of a val d sanc-
tion  of the authority Compf:’rent to remove him from the office held
by him as a pubhc servant. The learned special Judge negatived the
the contention.  In the revision petition filed by the accused in the
‘High Court, the fearned Single Judge held that on the date of taking
~cognizance of the offence, the accused was a member of the Regular
Alir Force Reserve set up under the Reserve and Auxiliary Air Foree,
1952 and the rules made there under. Accordingly, it was held that
~ asanction to prosecute him was necessary and in the absence of which
" the court couldynot tahe cognizance of the offences and the prose- . -
cation was quashed. In the appeal by certificate, this ‘Court upheld . - F
the decision of the High Court, This Court held following the deci- . ’
sion in S.4. Venkataraman’s case that if ihe public servant had ceasedi
" 1o be a public servant at the time of taking cognizance of the offence,
- Sec, 6 15 not attracted. Thereafter the court proceeded to examine J
_ whether the accused was a public servant on the date when the‘court ‘
took cognizance of the offence and concluded ihat once the acouscd 'G'-
was transferred to the Auxiliary Air Force, he retained his character
. as'a-public-servant because he was fequer'tO undergo training and

() [1977] Imperial Court Reports, 66 - _
" {2) (1973) II Andhra Weekly Report. 263 .
) (3) [1980] 2 8. CR 697, L o
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to be cailed up for service as and when reqmrcd The court fm'thel
held that as such the accused was 3 public servant as an active member
of the Indian Air Force and a sanction to prosecute  him under Sec. 6 -
was necessary. This decision is of no assistance - fer the obvious reason

that nowhere it was contended ‘before the court, which -office was

alieged to have been abused by the accused and whether the twe offices

were separate and distipct. It is not made clear whether the accused

continued: to hold the office which was-alleged to have been ‘abused or -
_misused even at. the time of taking cognizance of the offence. But

that could ot be so because the service of theraccused was terininated

on April'I; 1968 while the cognizance was sought to be taken in June,

L

1969. Indisputably, the accused had ceased (o hold that office as
public servant which-he was auegéd to nave misused or abused. The
court was however, not invited- to consider the contention canvassed

efore us. Nor was the court informed specifically whether the subse-
quent office held by the accused' in that case was the same from which
his ‘service was terminated meaning thereby he was re-employed to -
the same office. The decision appears to procéed on the facts of the
case We would. however, like to makc it abundantly clear that if the
two glemsons purport to lay. down that even il a public servant has
ceased to hold that office as public servant which he is alleged to have
abused or misused for corrypt motives, but on the date of taking cogni-

‘zance of an offence alieged to have been committed by him as a public

servant which he ceased to be and. holds an entirely different pubhc
office which he is neither alleged £0 have misused or abused for corrupt

. motlves, yet the sanctmn of authority competent_ to remove him from
“such latter office would be necessary before taking cognizance of the

offence alleged to have been committed by the public servant while
holding an office which he. is alleged to have ablised or misused and
which he has ceased to hold, the decisions in our opinion, do not lay '

down the correct law and cannot be accepted as-making a correct in-

terpretation of Sec. 6.

Therefore, upon a true construction of Sec. 6, it is implicit thérein ;

that sanction of that competent authority alone would be necessary
which is competent to remove the public servant from the office which
he is alleged to have misused or abused for corrupt motive and for

~ which a prosecution is intended to be Jaunched against him.

A in the complaint filed against the accused it has be_cn_rgpealediy

- alieged that the accused as Chief Minister of Maharashira State accep-
%ed. gratification other than legal remuneration irom various sources

.

v
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and thus‘ éon'nittéd. various offences, set out in the complaint. No- .
" where, not even by a whisper, it is aleged that the accused has misused
or abusad for corrupt motives his office s M.L.A.  Therefore, it is,

crystal clear that the complaint filed against the accused charged him

. with criminal abuse or misuse of only his office as Chief Minister. By.
~ the time, the court was called upon to take cognizance of the offences,
50 alleged in the complait, the accused had ceased to hold the office .
of the Chief Minister. On this short ground, it can be held that no

sanction to prosecute him was necessary as former Chief Minister of

Maharashtra State. The appea! can succeed on this short ground. -
However, as the real bone of contention between the partizs was whe--
- ther as M.L.A. the accuséd was a public servant and the contention

was canvassed at some length, we propose to déal with the same. ™

“The learned special Iud.ge held that the accused as M.L.A. is
a Dabhc servant because he is in the pay of the Government or he is

. remunerated by fecs for the performance of publi¢ duty by the Govern- -

ment. The learned spccml Judge simultaneously rejected the conten-

fion canvassed, on behalf of the accuséd that the accused is a public ‘
i servant because he is a person empawered by law to dlSChal‘Uc asa -

member of a body of persons adjudicatory functions as contemplated

. by the Thlrd. clause of Sec. 21.

Re: (d) : We “wonid first exarnine the correctness or otherwise

of the finding of the the learned special Judge whether the accused as™ -
. M.L.A. was in the pay of the Governmment or was remunerated by
fees for-the performance of any public duty by the. Government so

as-to be clothed with the status of a public sérvant within the meaning

- of cl. (12)(a) of Sec. 21 IPC. CL. (12)(a) provides that every person in .

the service or pay of the Covernment or remunerated by fees or com-
mission. for the performance of any pubhc duty by the Government

would be a public servant. The three limbs of cl. (12)(a) accordmg to
the 1ea1'ned special Judge are: -

Q) E‘very person in the seivice of the Governmentﬁ or-

(ii) Every person in the pay of the Goverament; or

- (iii) Bvery person reinunerated by fees or commission for the
performance of any public duty by the Government.

If any person falls in any of the three limbs according to the -

H
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Ieamed special Iudge he would be a pubhc Servant w1thm the mmnmg

§ of th.e expression in Sec. 21. IPC

’

.Gt

-

RN was concéded before ths learned special Judge and not retracted
“befare us that the case of the accused does not fall in the first limb i.c.
the accused a3 M.L.A. conld not b2 said to be in the service of thé
Government. The contention is that the accused while receiving his -

salary as M.L.A. under the Maharashtra Leglslalure Members’ Satarics
and’ Allowances Act, 1956 was and is in the pay of the Gowmment

“The second limb of the submission was. that even if the pay which .
the accu ed received as M.L.A. under the relevant Act would not make
the accused a person’in the pay of the Government, = nevertheless
~ the pay receiyed by him would. be the remuneration which thie accused -

‘would receive for: performanee of public duty from “the Government,

It was -contended on behalf of the complainaiit that the. expression’
“in the pay of the Government’ would, in the context in which the ex-

pression is usxd in S3c - 21{12)(1), mean only one thmo that the pay- -

“ritent must be by'a master to a servant and unless there is relationship

_of master and servant or relationship of command and obedience
between the payer and the payee, mere payment even if styled as pay - -

would not mean that the payee is in the pay of the payer.. Proceeding

along it was, submltted that M.L.A, could not be said to be subject S

to obedience of any command by the Government, and therefore the

accused as M.L.A. could not be said to be ‘in the pay of the Go_vffm— ‘

ment’. Aﬁd. as regards the third limb, it was \irgcd‘that the accused

as M.L.A: was not-perfofming any public duty for the performance.

of which he was remunerated by the Governm:nt, Admtlonally, it
was urged that" the expression ‘Goves nment” in cl. (12) (a) must recuve
the same meaning assigned to if in Sce. 17 TPC. meaning thereby that jt

denotes the Central Government or the Government of a State as the .

context requ[res It was urged that in thadt sense the CXpI‘GSSlOﬂ ‘Go-

vernment’ in cl. (12)-(a) would mean ‘Exccutive Govériment’ and it -
would be adding insult to injury -if it can ever be said that M.L. A is’
" in the pay of thé Executive Government or State Government, On

behalf of the accused’these subniissions werc repelled by urging that
. the use of word ‘or’ signifies a dlSJunctlve and not conjuctive and.that

viewed from this angle the first part of cl. (12) (a) ‘inl the service of the -

Government would import the notion-of master servant or command
obedlence relationshlp, but the expression ‘in the pay of the Govern-
‘ ment’ would signify someone other than " that included in the first limb

. and as th? legxslat‘uu could-not be accused of tautology or redundancy
the expressmn ‘in the pay of the Government’ would exclude any notioi

of master servant or command obedience relationship. 1t was submit-

ST U7 +1984(2) elLR(PAT) SC 1

.-A’f .

FA



i

1984(2) elLR(PAT) SC 1

' R.'Sl.'NAYAF:‘ v, A R. ANTULAY (Desar, I) L 523 o

.~ ted-that conccwably there can bea person in the service of the Govern-
ment though not-paid by the Government and conversely there’can be

" a person ‘in the pay of the Government’ Wlthout being in the service of
the Government. It-was also submyitted on behalf of the accused that it

wou]d. be constitutional ;mpertmence to-sav that M.L.A. .dees not

perform any pubhc’ duty His duty may be political or morjl as ul‘ged_‘

on behalf of the complainant but it is nontheless: a-constitational duty.
which he is performing and that daty would be comprehended in.the

expression ‘public duty’ in cl. (12) (2). Asa CO!O]]aly it was submitted . -
that the remuneration in the form of pay which the acclised receives

and has been receiving since h_c; ceased to be the Chief Minister under

. the relevant Act is remuneration for ghe performance of the public
duty by the Government. The neat question that emerges on the rival - -

contentions is-one of construction of the expression ‘in the. pay of”

and the expression ‘Gever nmenl in (,1 (12) (a).

A.i; thc threshold lenicﬁed counSel for the .accnsed sounded a
not of caution that the Court should steer clear of the impermissible

. attempt of the appellant to atrive.at .a true meaning of a legislative
_ provision by delving deep into the hoary past and tracing (he histori=
cal evolution of the provision awaiting construction: 1t was submitied

~ with emphasis that this sugesled external aid to “eonstruction. falls

in the exclusionary rule ‘and ‘cannot be availed. of. Thercfore, it has

‘bscomsa necessary to examme this prehmnmrv objecuon to the court
resorting to this exteindl aid to chstructJon Sec. 2J (! 12) (a) acquu’ed :
. its present form in, ]964 : ‘

Mr Smehw contended that even where the words in a stafute
are’ ambrguous and may be cpen to” morf‘ than’ ONE meaning or sense,
a reference to the debates in Paihament or the GCort of a Commission

or a Committee which’ preccded the enactment of the statute under

consideration js-not a permissible aid to comstruction, This is what

. s ealled- the exclusionary rule, In support of the su b]ﬁisqion reliance:.

was placed upon Assan Railways and Trading Co. Ltd. v. Inland Reve-

nue’ Commissioners') in which the House of Lords declined 1o look

into the Report of the Rrya] Commission cn Income tax in crder

to ascertain the mea 1rg of certain words in the Inccme Tax Act, 1920 .

on the ground that no such cvidence for the purpose of showing the
intention, that is the purpose or object, ¢f an Act is admissible. The

intention of the legistature must be dscertained from the words of the

(1) [1934]=All. ER. 646 (Reprint)’ |

Toow
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statute whwh such extranuous assistance as is. Iegltlmate "This view
- appears to have been consistently followed in United,Kingdom because
in Katikiro of Buganda v. Atiorney General™, the Privy Council held’
. inagreement with the Court of Appeal of Eastern Afiica that the con- -
- tents of the White Paper were not admissible in evidence for the purp- .

ose of construing the schedule. Similatlyin Central Asbestos Co. Lid. v. -

Dodd'®), the House of Lords declined to look at the Committee Report
which preceded the drafting of the Act. In the Administrator General

~of Bengal v. Premlal Muilick & Ors®!, the Privy Council disapproved
the teference {0 the proceeding of the Legislature which resulted in”

the: pagsing of the Act IT of 1874 as legitimate aids to the construction

- of Sec. 31 by the Appeal Begeh of Calcutta High Court. Relying on
these decisions, a valiant plea was made to persuade us not to df’part‘

from this well.accepted proposition ‘of law in England. The trend of
taw manifested by these decisions broadly indicate that in the days
gone by the courts in England were of the view that seference to the

. recommendations of a Commission or Committée appointed by the
Government or statements in White Paper which shortly preceded the

statute- under consideration were not legitimale aids to construction

. of the statute even if the words in the statute were ambiguous. .

The trend certainly seems to be in the reverse gear in that i
order to ascertaip the (rue meaning of ambiguous words in a statute,

reference to the. reports and recommendations of the Commission ot
Committee which preceded the enactment of the statute are held legi-

timate external aids {0 construction. The modern approach has to
~a considerable extent roded the exclusionary rule even in England.

A Constitution Bench of this Coﬁrt after specifically referring to Assam

Railways and Trading Co..Ltd. v. LR.C.in.State of Mysare v. RV
"Bidap'®  observed as under: '

A

“The trend of academic opinion and the practice in the

European system suggest that interpretation of a statute being
", un exercise in the ascertainment of meaning, every thing which

is logically relevant should be admissible. ... .. e '

. There is a strong case for whittling down the Rule of Exclusmn
* followed in the British courts and for less apologetic. reférence

to legislative: proceedings and like materials to. read the meaning

(1) [1960] 3 AlL E.R. 849

©{2) (19721 2 Al E.R. 1135 at 1138,

- (3) LLR. 22.Cal. 788 S :
(4 [1974]1 S.CR. 589 at 594. DT v

. 1984(2) elLR(PAT) SC 1 -
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" of the words of a statute.. Where it is plain, the language prevails,
but where there is obscurity or lack of harthory with other provi-
sions and in other special circumstances, it may be legitimate
to take external assistarice such as'the object of the provisions,
the mischief sought to be remedied, the social context, the words
-of the authors and other allied matters.” . :

Approachmg the matter from this angle, the Constitution Bench
looked into-the procee'hngs of the Constitutent Assembly and-*“The
Framing of India’s Constitution; A Study’ by 8. Shiva Rao. It was
however urged that before affirmatively saying that in. Bidap’s case
this Court has finally laid to rest this controverw, the court may refer

10 ‘Commiissioner of Income Tax, Andhra Pradesh, Hyderabad'v. Jaya-

lakshmi Rice and Oil Mills. Contractor Co.'V’ At page-368-a ber@ of
three Judges of this Court without so much as examining the prmclp{e
underlying the exclusionary ruje dissented from the view of the High
Court that the report of the Special Committee appointed by the

- Government of India to examine the provisions of the Bill by which

Sec. 26A was added to the Tncome-tax Act, '1922 can be taken into
consideration for the purpose of interrpretmg relevant provisions of
the Partnership Act. However it may be stated that the Court- did
not refer to exclusionary rule. Tt dissented from the view of the ngh _

.Court on the ground that the statemeni relied upon by the the High

Court was relating to clause 58 correspondmg to Sec 59 of the Partner-

: ship Act and that statement cannot be taken into consideration for -

the purpoese of interpreting the relevant provistons of the Partnership

- Act. This decision was not noticéd in Bidap’s case but the decision in

Assam Railways & Trading Co. Ltd. relied upon by Mr. Singhvi was .

: speclﬁcal[y referred to. This decrsmn cannot therefore be takén as an
‘authorlty for the propositicn canvassed by Mr. Singhvi, Further. -

even in the land, of its birfh, the exclusionary rule has received a serious

jolt in Black-Clawson Internationd! Ltd. v. Papiervworke Waldhef As-

cheﬁenburg AC® " Lord Simon of Claisdale in his speech while.
examining the question of admxssnblhty of Greer Report observed as

“Af the very least, ascertainment of the statutory

objectivé can immediately eliminate many of the possible
meanings that the language of the Act might bear: and, if

~ (1) (19711 3 S.CR. 365.
o~ () [1975] 1 AL B R..810. _
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relied upon. by the learned Law Lord. It may also be mentioned that
. - Per'Curiam.it was held that “where there is an ambignity in a statute,
D the court' may have’ regard to the Repart of a Committee - presented
to Parliament containing proposals for legislatjon -which resulted in

 »  the énactment of the statute, in order to-determine the mischief which -

the

" from the provisions of the statute..itsélf. Jn these - days,’

1984(2) elLR(PAT) SC 1
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an ambiguity still remiains, consideration of the gétatutory S

objective is one o'f the means of résolving it.

The staturory ob;ectwe is. primanly to be” collected

when the long title®can be amended in both Houses, T can

_-see_no reason for having recourse to it only in “case of an

" ambiguity--it is the plainest of all the guidés to the general

. objectives of & statute But it will_not’ always he]p as to - "i,L
. particular provisions: As to the statutory objective of these, » L
& report ]eadmg to the Actis likely to be the most potcnt . ,_("j -

"cnd and, in my Judgment it would be more obscurantism. not
to avail onese]f‘ of it. here is, mdeed clear and hlgh auth-

: -or:ty that it 13 avalldble for this purpose”
. - .

And in support of this statemcnt of law, a number of cases were

statute’ was intendéd to remedy”: Though the unanimous view

-was that the. report of a committee presented to:Parliament preceding
the statute could be seen for finding out the then state of the law and .~ _ 4
E “the mlschlef 1f:‘quucd_. to be remedied, it must be sta_ted that the majp— L
' -rity were of the opinion that report could hot be locked at to aseertain =~
the intention of Parliament. The minority (per Lord Dilporne and - “(\

" Lord Simon) were of the opinion that when a draft bill was enacted "

in a statute without any “alteration, Pacliament clearly manifested its
) intention to acoept comm!ttPe 3 recomrﬁendatmn which would imply )
F  that Parliament’s intention was to do what committee wanted ‘to ¥
., - achieve by its. recommendations. A referer@e to Halsbury’s Laws of . .
'England ‘Fourth Editicn, Vol. 44'paragraph 901, wollld leave no one .. . By
in doubt that ‘reports of commissions or comrmttees precedmg the '

enactment of a statute may be considered as showing the mischief
" aimed at and the state of the law as it was understood to. be by the = - .
"lcg1slature when the statote was passed In the footnote undef the = - . . <
‘statement of law cases quoted amgngest others are R,.v. Ulugba]a‘“ e C

R.v. Blexham'®. in which Eigth report of Criminal Law Revision - .. )
Committee was adrhitted as an extrinsic aid to construction.- Therefore, -
it can be conﬁdently said that the exc]usmndry rule is flickering in 1ts

@) [1981] Al E.R. 443
'@ 119321 AL E. R. 52
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dying embers in its native land of birth and has been given a decent

burial by this Court. Even apatt from precédents the basic purpose,
undf*r}ymg all canons of construction’ is the ascertainment with
reasonable certainty of the intention, of  Parliament in enacting the

or impose duties. Before undertakmg the exercise of enacting a statute,

.Parlaiment can be taken to be aware: “of the constitutional: principle

-*_ .

committee or a Joint Parliamentary committee examines the provisions
of the propoqed legislation.. But language being an 1nadequate vehlclc
of thought comprising intention, the eyes scanning the statute would

_be presented with varried meanings. If the basic purpose underlying

construction of a legislation is to ascertain the real intentioh of the

~ Parliament, wﬁ'y should the aids which Parliament availed of such as
report of a spec1a1 committee preceding the enaciment, existing state

of taw, the environment necéssitating enactment of legislation, and
th ohject sought to be achieved, be denied to court whose lunction
is primarily to give effect to the real intention -of the "Parliament in
enacting the legistation.” Such denial would deprive the court of a

-

legislation. Legistation is -enacted to achieve a certain object. The -
- object may be to remedy a mischief or to create séme r1ghts obligations

“of judicial review meaning thereby the legislation would -be dissected
.and subjected to microscopic. examination. More often an expert

Substantial and 1l]ummatmg aid fo construction. Therefore, departmg -

“from the earlier English declslons we are of the opinion that reports .

of the commiitee which preced.ed the enactment.of a legxslamon, re-
~ports of Yoint Parliamentary Committee; report of a-commission. set
" up for. callpctmg information leading to the enactment are permissible

external aids to constructlon In this connection, it would be advanta-

geous to refer to a passage from Crawford on Statutory Constructzon

(page 388). It read.s as under:

' “The Judlcm] opinior on this pomt is certam]y not
'qmie uniform: and. there are "American decisions to the
effect that the general. history of a statute and the various
steps leading upto an enactment including amendments or

" modifications of the original bill and reports of Legislative . =

Committees can be looked at for ascertaining the intention of
the legislature where it is in doubt; but they . hold definitely

that the legislative hlstory is inadmissible when there is mo

obscurity in the meaning of the statute™.

CIn Umtc’d Smtesv St. Paul, M.M. Rly Co.'l itis observed that

3

(1) 62 Law ed. 1130 at..1134 . . ] *
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- the reports of a commi'tee, including the bill as intorduced, changes

‘made in the frame of the bill in the course of its passage and, the state-
ment mad? by the committee chairman incharge of it, stand upon a

 different footing, and may be resorted to under proper qualifications’.

The objection therefore of Mr. Singhvi to our looking into the history

~ of the evolution of the section with all its clauses, the Reports of Mudi-

" “man Committee and K. Santhanam Committee and such other exter-
‘nal aids to construct:ou must be overluled *

Tracing the history of cl. (]2) of Sec. 21 IPC with a view fa as-
certaining whethér M.L.A. would be comprehended in any of the
clauses of Sec. 12 so’as to be a public.scrvant, it must be noticed at
the outset that Indian PenalsCode is a statute of the year 1860 when
there were no elected legislatures and a fortiori there were no M.L.As.
Even if Maoaulay is to be adjudged a visionary, who could fook far
beyond his times yet in 1860 it was inconceivable {8r him te foresee

.the constitutional development of India stages by stages #rci to envisage

the settmg up elected legislatures, (he members of which weuld without
anything more be comprehended as public servant in any of the sub-

- clausés of Sec. 21. Unc‘oubtedly, frammg of 4 legislation is generally

not of a transient nature but it is enacted and put on the statute book

" for reasonably long period until the society for which-it is meant un-

dergoes a revelutionary transformation so as to make the law irrele-

vant or otiose, A visionary can foresee possible changes which may : -
Jbe inter-connected with the present situation one leading to the other. .

But the East India Company rule which had just ended in 1857 after
the first war of independence, it was difficult to devine the possible

- revolutionary changes that may come in by 1919. At any rale at the
" time when the Indian Penal Code was enacted, there was no elected

legislature and therefore, there was no M.L.A. Tn construing a statute

“more especially the ancient statute, the court may look at the surround-

ing circumstances when the statute was enacted. In Halsbury's Laws

.of England, Fourth Edition, Vol. 44 paragraph 898, itis obscrved that
- the construction of ancent statutes may be eludicated by what in the

language of the courts is calied contemporanea expositio, that is, by -

seeing how they were understood at the time when they were passed.

-Undoubtedly, this doctrine cannot be applied to modern statutes or -
indeed to any statufe whose meaning appears to the court o be plain .

and unambiguous. At any rate, one can justifiably say that M.L.A.
could not be comprehended in any of the clauses of Sec. 21 to be g

‘public servant when the Indian Penal Codz was enacted in 1860.

i o
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The next stage in the historical evolution of the law with regard. A
4 1o Col‘.l’upf actions of members of piblic bodies is the one to be found
' in a Bill jntroduced in 1925 called Legislative Bodies Corrupt Practices
Act, 1925. This Bill was introduced to give effect to the recommenda=
tions of the Reforms Enquiry Committee known as Mudiman Com-
mittee. In.the book ‘Evolution of Parliamentary Privileges’, by Shri
S.K. Nag, the author traced the steps which led to the introduction B
of the Bill. In the statement of objects and reasons accompanying the
., Bill, it was stated that the corrupt influencing of votes of members of
the legislature by bribzry, intimidation and like should be _madc penel
{ offences under the ordinary criniinal law and para 124 indicates that
this recommendation was a unanimous*recommendation of the Com-
mittee as a whole. Then comes the more 1mportant statcmcnt which - C .
may be extracted: : ‘

4

=

“The tender of a br:be to, or the receiving of a bnbe

A by, a member Ofd legislature in India as an inducement
' for him to actin a particular manner as a_ member of the ,
legislatur is not at present an oﬂ’erice_.” ' . - D

The T Bl” sought to fill in the lacuna Tt thus follows that 4l] 1925 N
" it was clearly understood that the M.L.A_ as the ho[dcr of that cffice,
“which must have cbme into existence by the time under the Qevern-
ment of Tndia Act, 1919, was not a public servant falling in any of the’ F
clauses™of Sec, 21 and this facuna was sought to be remedisd by in-
‘ ,g/troducing Chapter 9-B bearing the heading ‘Of offences by or relating
“fo mambers of Legislature Bodies’.- The dictionary clauge in the Bill -
mw  would have included M.L.A. in the expression “Member of Legis-.
lative Bodies”. The object of the Bill was to provide for punishment
_of .corrupt practice by or relating to members of Legislative Bodies F.
. constituted under the'Government of India Act. ‘This was to be passed
by the Central Legislature. It was an abortive attempt by members
v themselves to be brought within the purview of the penal law. One
can write a finale by saying that the Bill was not énacted intolaw, That
is the second stage in the history of evolution.

- . Before we proceed further in the journey, it is necessary to take
note of one intermediate stage to which our attention - was not drawn
during the arguments. In Prevention .of corruvtion Aet, 1947 by .
S=thi and Anand at page 50, it is mentloned that till Criminal Law -
. (Amendment)- Act, 1958 (Act No. II of 1958) was put on the statute H
- book, Sec. 2! of the IPC consisted only of eleven clauses. Clause 12
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- was introduced by the aforemenuoned. Act and it read ‘Every oﬂiccr _
~ . in the service or pay of a lo¢al duthority. or of a Corporat:on engaged m
~in any trade or industry which is established by a Central, Provincial
or State Act or of 2 Government Company as defined in Sec. 617 of .
the Companies Act, 1956, Obviously; as mcorporated clause 12 would
_not comprehend M.L.A. and cl. 9asit stood till then, could not haye' _
- comprehended him as would be presently pointed out, CI. 12 intro- -
-duced by Act IT of 1958 is-re-enacted as cl. 12 (b) and- it is nobodv §
~case that M.L.A. is covered in cl. 12 (b) ' ' I
The next stage of deve'opment ma; now be notlced. While
_participating in the debate on the demand for grants for the Mmsstryf
- of Home affairs in June¢ 1962, some members of the Lok Sabha speci-
fically referred to the growing menace of corruption in administration.
In reply to the debate, the then Home Minister suggested. that some -
_ Members of Parliament and if possible some‘other public men do sit .
with the officets in order to review the problem of corruption and make y .
' sucrgestlons Pursuantto this announcement aCommltteechaxred by
. “Shrl K.Santhanam, M.P.was appointed with nine specific terms of refer-
ence which inter alia included: “to suggest changes which would ensure -
speedy trial of cases of bribery, corruption and criminal misconduct
and make the law otherwlse more effective’. This Committee submitted
its -report on March 31, 1964 . While examining the fourth term of -
‘reference’ extracted hereinabove; the Committee in- Section 7 of its 4
report considered the question of proposed amendment to Indian
. Penal Code. The Committee-focussed its attention on the definition’. -
~ of ‘public servant’ in Sec. 21. Paragraph 7.6 is most lmport.mt for \/\
" the present purpose Tt reads as under
“7.6 Séctlon'?.l deﬁneq pubhc servant’. “Twelve .
. categones of public servants have been -mentioned, but the .
- present definition requires to be enlarged. The ninth calegory
- describes a Jlarge variety of officers charged with the perfor- -
mance of different kinds of duties relating to pecuniary inteT:
“ests of the State. The last sentence of this category, namely
“every. officer in the service or pay of the Government or’ o
remuneraied by. fees or cothmission for the purformance “of “
- any pubhc du y* should be put as a general definition. After -
the word *‘government”, heé twords ““local authority”, ““public ;o
corporation”, or “govetnment company’” should be added.’
' The words “engaged in any trade or industry”? may also be |
deIeted from the" twelfth clause of Section 21 as these words .
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"« have a restrictive eﬁect 1t should also be. made cIcar that -
- all Ministers, ‘Ministers of State, Deputy Mmlsters Parliz-

mentary Secretaries and members of local authorities come -

“under the definition of ‘public servant’ A futher ' category

should be added.to include all persons discharging adjudica- ‘

. tory functions under any Union or State’Law for the time

1984(2) elLR(PAT) SC 1

“being in force. We also comsider it necessary to include

the following categories within the, definition of the term.

Ty ‘puibic'scr\gaut’:%
{ - President, Secretary and all members of Managing -
v Committee of a registered Co-operative Society; o
.- Office bearers and employees of eductional, “social,.

religious and  other ' institutions, in whatever- manner .
established, which receive aid in ady. form from the Central

“ A& or State Goverument”

_ This recommendatron led to three 1mportant amendments in

“cls. 3, 9 and 12 of Sec. 2. The unamended clauses and the effect of -
the amendment in 1964 must be brought out in sharp contrast so as
to appremate the change made. and its effect on the language employed Co

} CIause as they stood prlor to the 1964
Amend.ment

Amendded by the 1964 _
Amendment 7

“Third- Every Tudge:

Ninth: : Every officer whose duly it

_ the.Government, or to make any sur-
¥ vey, assessment, or contract on be-

half of the Government or to execute
any revenue_—process,” or to investi-

is, as such officer to take, receive, keep,
or expend any property on behalf of -

- Third: Every 'Tud'ge in-

including any person empo-

wered by law to discharge,
whether by himself or as a

. member of any body of per- .

sons, any adJudtcatory fun-
ctions; :

Nlnth E Ever’y“' officer. -
whose duty it is, as such
officer to- take, -receive, keep,

“or expend -any. property on

behalf of the Government, -

or to make any survey, as-

sessment or. contract on be-

gate, or to report, on any matter affec- half of the Gpver@entt ot to
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ting thc pecuinary interest of the
Government or to meke authenticate-
or keep any document relating to  the
pecuniary interest of the Government, ©
or to prevent he infraction of any law
for the protection of the pecuniary in-
terests, of the Government, and evary
officer in the service . or pay of .the
- Government or remunerated by fees
or commission for the per formance of
any public duty

- "-(Underli‘ning ours);

¥ Twelfth: Every officer in the service

“orf pay of a local authority or of a cor--

poration engaged in any trade or indus-
try -whieh is established by a Centtal,
Provincial or State Act or of a Govern-
ment. .Company as defined in section
617 of the Companies Act, 1956. -

SUl"REMB COURT REPORTS. -

(bY in the service or.pay of a

1984(2) eILR(PAT) SC 1
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execute any revf‘nuc——} rocess,

or to lnvcsugqte or {o-report,

onany matter aﬂ"ectlng the
pecuniary interest of the Go-
vernment, or make authenti-
cate or keep any document,
rclatm-" to the pecuniary in-:
terests of thc” Government,

or to prevent the infraction of
any law for ‘the protection
of- the pecuniary interests of = h

the Government ! :
» 7 : T g

.‘L‘

4

Twellth : Evely person :
(a) in-the service or pay of
the .Government or remune-
rated by fees or commission = -
for the performance of any
public . duty by the Govcnl— :

“ment;

local “authority, a corpora-
tion established by or under
Central, Provincial or State”
Act or a Government Com- .
pany as defined in section
617 of the Companlcs Act,
1956. -

A barc companson of the two cls. ® and (12) would reveal thc .
change brought by the Amcndmg Act 40 of 1964. The last part (under-

lined portion).in the unamended cl, (9):-

pay of the Govemmeut or remunerated by fees or-commission for
the performance ‘of any ‘pubhc duty’ has been severed from the 9th
clause and mcorproated as an independent clause (12) (a). The origi-

‘every officer in the scrviee or -

~nal clause (12) was deleted and has been re-¢nacted, as cl. (12) (b)
. with minor- modifications. This history of development is noteworthy
for arvery compelling Teason to be presently nientioned. .
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discretionary power and this mcluded Mlmster hoth Cabmet and State
Deputy Ministers- and parliamentary Secretaries. M L. As were not -
considered holding poliical -offices capable of abuse of powcr. The
Committes recomended amendment of the definition of the express-
jon rpublic servant in Sec. 21 IpC so as to include ‘Ministers of all
rank of Contral and State level and Parliamentary Secretaries in

" the . definition of rpublic servant’. The Committee did not

" recommend, that the proposed dmendment shoutd comprehend M.L.A.

The Committec separately dealt with the M.L.As in paragraph 11.4

in Sec. 11" of the Report’. After’ stating that, <‘next to the Minister,
the integrity of Members of Parliament and of legislatures in the Staté

will be a great factor in creating a favourable soical climate against
corruption. . . .. It is desirable that a Code of Conduct - for legisla-
tors embodying these and ‘other prmmples should be framed by a spe-
eial committee of reprsentatives of Parliament and the. legislatures

nominated by the Speakers and Chairman. This Code should 'be .
formally approved by resolutions of Parfiament and the legislatures -

and any infringement of the Code should be treated as a breach of

“privifege to be inquired into by the .Committeé of privileges,. and if

a breach is establighed, action including ‘termination of membership

" may be taken. Nzcessary spactions for enforcmg the Code of Conduct

should also be brought into emstence

Bill 1964 (Bill No. 67 of 1964) in the Parlirment. The salient features

-of the Bill worth—noticifig are thatcl. (3) of Sec. 21 was proposed to

- be amended as recommended, with minor strrctural -change. Cl. (9)

of Sec 21 was dissected as recommended and its last part - ‘and every
officer in the service are pay.of the Government or remunerated by

fees or commission for the performance of any public duty’ wis K

detached and re-enacted as cl. (12) (a) and the original cl. (12) was
renumbered as CL (12) (b) with slight modification. This would imply

that no attempt was made to bring in M,L.A. within the conspectus -

of clauses in Sec. so as to make him. public servant. The position
«of the Minister was slightly fiuid but a clear picture emerged " during.
the debate on the Bill in the Lok Sabha, Mr. Hathi Minister—incharge
while piloting the Bill, on Noveniber 7, 1964 amongst others stated
that the will not deal with those recommendations which had not

‘been accepted by the -Gevernment, but would explain them later, ‘
if any point is raised in that behalf, (See Lok Sabha Debates (Third

L
N
b

The Government minutely examined, the Report. The recommen- )
_dations of the Committee which were accepted by the Government
led to tha introduction of The Aati- Corruption Laws (Amendment)

1984(2) elLR(PAT) SC 1
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- revert,
' the definition ‘public servant’ to include Ministers-has not been accepted

and included in the Bill because Ministers are not merely public ser- )

.

4

' that he will not deal with those recommendatlons which, ped not

‘not Been accepted by the Government, bift. would ‘explain’ then: later,

if any point is raised ip that behall. (See Lok Sabha Debates (Third |

Senes) Vol. XXXV, Col. 243) While replying.to the debate, Mr. Hathi

stated that the code of conduct has already been evolied for Ministers .-
because the recommendation of Santhanari Committee for including B

Ministers of all tanks and Parliamentary Sccretaries.jn the definition

_of ‘public servant’ was not accepted by the Government. But there is -

an interesting caveat to this statement to which we would presently
He further stated that the specific recommendations about

vants but they have a greater moral and social responsibility towards

“ the people. Later-on in the ‘debate it was’ conceded that the Minister - -

is already included, in the definition of *public. servant’ even before the
proposed. amendment in view of -the decision of the Supremc Couit

~in Shiv Bakadw Singh's case in whwh Minister was held to-be a- public”
- servant. It was further stated that in view of this judgment, the Govern- -
‘ment was advised that the recommendation of the Santhanam Commit-

tee for inclusion specifically of Ministers of all rank and Parliamentary

- Secretaries was redundant. (Sec Lok Sabha Debates A(Third Sﬂnes) )
Yol. 35 cols. 729 and 731). Whatever that may be the conclusion is ..

inescapable that till 1964 at any rate M.L,A. was not comprehended

in the definition of ‘public servant’ in Sec. 21. And the Santhanam =
ComrmtteP did not recommend-its 1nc1u31on in the deﬁmtnon of ‘public, -,

.servant in Sec. 21..

T Bill No. 47 of 1964 was enacted as Act 40.0f 1964, Now if prior

.t6 'the'er'lact-ment- of Act 40 of 1964 M.L.A. was not comprehended

_as a public servant in Sec. 21, the next question'is: did the amendpient

.make any difference in his position. The amendment . keeps the-law

virtually unaltered. Last part of cl. 9 was “enacted as o). 12-(a). If -

M.L.A. was not comprehended. in‘clause 9 before its: amendment and dis-

section, it would make no difference in thé meaning of law if a portion. -

of cl. Tisre-enacted as ¢l 12(a). It must follow as a necessary corollary
that the amendment of Cls. (9) and (12) by Amending Act 40 of 1964
did not bring about any change in the mterpretatmn of cl. (9) and cl.

- (12)(a) after the amendment-of 1964. In this connection, it would be -

ad.vantageous to refer to G.A. Monteriov. The State of Ajmer™™ follo-

wed. and approved in " The Smte of Ajmer V. Shzvﬂ Lal‘i’ in both of -

() (1956] SCR. 682,

: i (2) [1959] Supp.’2 S.C.R. 739,

[1784] 2 S.CRy . -

* . 1984(2)elLR(PAT)SC 1
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. which ¢!, (%) as it stood pmor to its amendment came up for construc-
" tion. In the first .méntioned. case, the accused was a chaset in the

Raliway Carriage Workshop at Ajmer. He was-held to be an officer

in the pay of the G vernment, comprehended in the last part of cl. (9)
‘of Sec. 21 as it then stood. Tn the second case, accused was a teacher
in a reilway school at Phulera. His contention was that he was not a.
-public servant and that contention had found favour withthe learned
“Judicial Commlsswner but in reaching the- conc_lusmn, he appeared

to have ignored the last.part of ¢l. (9) prior to. its amendment in 1964,

In the appeal by the Sfate-,-ihis_ Court held that the case of the accused
would be covered by the last part of cl. (9) becduse the accused fulfilied -

the twin-conditions of cither being in the servicé or pay of the Govern-

ment and was entrusted with the performance of a. public duty. It may .

also be mentioned that the last three words ‘by the Government’ found

" in ¢l (12) (a) after the amendment were fiot there in the last part of cl. 9°
B The question was whether addition of words ‘by the Government’
‘made any difference in the interpretation of last part of cl. (9) which

is substantially re-enacted as ¢l (12)(a). The Gujarat High Couit in

Manshanker Prabhashanker Dwivedi and Anr. v. The State of Gujaratn} =~
traced the history of amendment that payment by the ‘Government-
was implicit in ¢l (9) though the words ‘by the Government’ were not
‘there and were added to cl. (12)(a) after re-enacting the last part of
~ L. (9) as (12)(a). This becomes clear from the decision of this Court

in the appeal against the judgment of the Gujarat High Court in’ the

State of Gujarat v. Manshanker Pr abhashanker Dwivedi. ¥ The accused

in that case was charged for having committed-offerices under See. 161

IPC and. Sec. 5 (2) of th&®.1947 Act. The facts alleged were that the
. accused—respondent before this Court was an examiner appointed
by the- University for the first yeat B. Sc. -examination.. He was alleged

to have accepted, gratification of Rs. 500/~ other than legal remunera-
tion for showing favour to a candidate by giving him more marks

‘than he deserved inthe Physics practical examination: The- learned

special J udge convicted him, In the appeal the High Court after taking

note of ¢l.*9 and cl. 12 of Sec. 21 prior to their amendment by Act 40 -

of 1964 held that for cl. 9 to- apply the person should be an officer ‘in.

the service or pay of the Government or remunerated by fees or commis-
sion for the performance of any. pubhc duty ‘and that such pay or
remuneration or, commission must' come from the Government’. I

§ :was furth¢r heId ‘that. the context of the whole of the Nmth Clause, as

) Ax;t 1970 Gujamt 97.
{2) [1973] 1 S.CR. 313.
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remuﬁerdtion or in respeci of the pérfoi‘mz&ncc of public dixty It was
further held that the use of the word ‘officer’ read in the context of the

. words 1mm°d1ately prec=ding the last part. wou'd indicate that the .

- temuneration’ contemplated  was rémuneration by Governnient.
The High Court further held that the amendment made in 1964 and
in particular the addition of the words ‘by the Government’ in sub-cl
(a) of clause Twelfth showed the legislative interpretion of the miate-

. rial portion of clause Ninth as.it stood before the. amendment under - -

consideration, Afte‘r.ext'ractiou these reasons which- appealed to the
* - High Court, this Court observed than the reasoning of the High Court
does not suffer fromany imfirmity. It would transpire that payment

“by the Governmént was implied without the use - af the cxpression, -
by the Goyetnment in cl. 9. The words ‘by the Government are added -

in el (12)(a) amennded. This apparéntly does not make any difference.

It would therefore necessarily follow that the amendment of cls (%)
and (12) did not bring about ahy change in the coverage and construc-.

~ tion of the two clauses prior to and since their amEdment If that
be so, it would follow as necessary corollary thatif M. L.A was not
a pubhc s&rvant with in the meaning of the expression prior to Act 40
- of 1964, since the Act, the law, legal effect ande onverage of exprisstion
public servant remains unaltered and hance, M. L.A. is not a ‘public
. servant’ comprehended in cl. (IZ)(a) Thus Jlooking to the history and

- evolutipn of Sec. 21 as traced, it is clear, that-till 1964 M.L.A. could"
‘not have bzen concewably comprehended in expression ‘publice ser- -

-vant’ and the law did not undergo any change since the amendment.

®n'the contrary, the recommendation of the Santhanam Committee

which recominended in¢lusion of Ministers and Parliamantary Secre-

_ taTies but not of M.L.A separately recommended a code of conduct.
- for M.L.A for seving them from thé -spectre of corruption would

clearly and umnistakably show that tilt 1964 M.L.A. was not compre-
hended in expression “public servant™in Sec. 21 IPC and the amenment
' by Amending Act 40 of 1964 did not bring about the slightest change

in this behalf concerning the position of M.L.A. Thierefor,, apart

- from anythmg else, . on historical evolution of Sec, 21 adopted as an
external aid to construction, one can confidently say -that M.L.A.

was not and is not a pubhc sérvant’ within the meaning’ of ‘the

cxpresswn in any of the clauses of Sec, 21 IPC.

'

+

Assummg that it would not be legally sound or correct accordmg R

to well—accepted canon of construction of a statute to construe Sec.
. 21 (12)(a) by mcre historical evolution of the sestion and the coristi-
tutionally valid approach would. be to look atthe language em-
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Sec. 21 (32) (a) by mcre historiéal evolution of the s,ecmm and the .
constitufionally valid approach would be to look at the language €ii-

ployed in the seetion and upon its truc construction, ascertain whether
M.L.A. is a public servant ‘within the meaning of the expression in
that sub-clause, The learned special Judge held that M. L.A. is a public
servant because he is either in the pay of the Government or is rému-

nerated by fees for the perfonnance of any public duty by thc (movem- 7
- ment, - o :

" A person would be a pub]lc 5ervan1 ‘under ct. (12) (a) if (l) he is

7 in the service of the Government; or (i) he is.in the pay of the Govern-
ment; or (iii) he is remunerated by fees or commission fol the perfor-

mance of any public d.uty by the Government.

»

On_behalf of the complainant-appellan-t; it was contended that
in order to make a person a ‘public servant on the ground that

. ke is in the pay of the Government, there must exist a master- servant
relationship or a .command-obedience rélationship, and -if these
- elements are absent cven if a pérson is ift the pay of the Government,

he would not be a public servant. On behalf of the respondent, it was
countered asserting that the concept of master servant relationship
ér command—obedience relationship is comprehend.ed. in the first

part of cl. (12) (2) which provides that évery person in the service of

the Government would. be a public servant. It was urged that if even

‘fot being comprehended in the second’ part of the clause namely, a

person would be a public servant if he is in the pay of the Governmert,
their ought to be:a master-servant | or command- obedlence relation-

ship, the Legislature- would be guilty of tautology nd the disjunctive -

‘or” would lose all significance. The use of the expression ‘or * in the
context in which it is found in cl. (12)(a) does appear to be a disjun-

ctive. Read in this manner, there are ‘three independent categories-
‘comprehended in cl. (12) (a) and if a person falls in-any one of them,
. he would be a public.servant. The three categories are as held by the

tearned special Judge; (i) a person in.the service of the Government;

(i1).-a person in the pay. of the Government; and (m) a persen remune-
rated by fees or commission for the performance :of any public duty

y the Government. One can be in the service of the’ Government and

- may be paid for the same. One can be in the pay of the Government

without being in the service of the Government in the sense of manifes-

pting master-servant or command-obedience relationship. The ;

wse of the. expression ‘or’ does appear.to us to be a disjunctive as con-
tended on behall of the respondent. Depending upon the contéxt,

e
-
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‘A ¢ cor’may be r\,ad as ‘and’ bu‘f the court would not do it unless it is: _
'so obliged because ‘or’ does not gens lally mean ‘and’ and-‘and’ does ~ ~ .
_not generally mean ‘or’. (See Green v. Premier Glyrhonwy Slate Com- - ‘
‘pany Ltd’") Babu Manmohan Das & Ors. v. Bishun Das,'Ramta |
. Peasad Argarwal etc.. v, Executive Figineer, Ballabgark & Anr.'® N
E and serveral: others which we COilSld."l‘ 1L unaecessary to enumerate -
B o here. SN : e
Qe itis accepted. that ‘a person in the ray of the Government’ i S
connotes a specific-and independent category of public servant other . - ad
than’ a person in the'service of the Government® docs not inhere a AN
, masster-sefvant of ‘command-obediencé . relationship: between the ‘fL
C Government .as the payer -and the public seevant as «the payee,+no- -
- part of the section is rendered superfluous. Each part will’ receive its
own construction. We therefore consider it unneccssary to refer to
those decisions, which were cited on behalf of the tespondent that - .
the cotrect canon of construction to be adopted in such a sitaation - . T W
) is that effect must be given, if possible; to the words used in the statute, - o
D for the Leglslature 15 deemed not to waste its words or to, say anytmg'
in vain, SR

What then is"the true interpretation of the expression ‘in the pay
of the Government’. Tn other words, is M.L.A% a person ‘In the pay .
y of thc Government® so as fo be public servant within the meaning of - 4'
E the exprcssxon in Sec. 2t (12) (a). The expressions that call for con-
snuctlon are (1) ‘in’ the pay of” and (it) ‘Government S :
' - ’ . . __‘_f .
Art 195 of the (;onstltutlon prowd.es that? Members of the Legls- ' '
“lative  Assembly and the Legislative Council ofia State shall be entitled
to receive-such salaries and allowancés as may from time to time be
F determined by the Legislature of the State by law and, until provision .
in that'respect is so made, salaries and allowances at such rates and
upon such conditions as ‘were 1mrned.tately before thé commencement. o
-of the Constitution applicable in the case of members of the Legislative 7
Assembly of the corresponding Province.” Armed with this power,
. the Miharashtia State- Legislative Assembly has criacted “The Mahara-

G - shtra Legislature M2mbers’ Salaries and Allowances Act, 1956 (Bombay . . o
Act XLEX of 1956). Sec.. 3 (1) provides that ‘therc shall be-paid to . . -
" each me’ her during the whole of his term of office a salary at the o #
H (1) [1928) 1 K. B. 561 at 568,
kR (2) [1967] 1 8.C.R. 836 at 839, : ‘.

(3) [1974] 2 S.CR. 82'1_' at 830.
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- Tate of Rs, 450/—per month’ anc‘ sub sec, (2) prowdes that ‘therc shall -
. be paid to each M=mber during the whble of his term of office per

month a sum of Rs. 400/- as a consolidated allowance for all matters
" not specifically providedf or by or under the provision of the Act’. Sec. 4
- provides for daily allowances to be paid to Members. Sec. 5 provides .

for travelling allowance to be. pa1d. to Members Sec. SAC provides

for a free travel by railway and steamer by a Member subject- to the-
conditions thercin prescribed. Members are also .eligible for some

. allowances as specified in varicus sections of the Act. The Mah_arashtra ,
Legislature Members Pensions Act, 1976 makes provision for payment ..

of pension with effect-from April 1, 1981 at the rate of Rs, 300 per
_month to every person who hass:rved as'a Msmber of the State Legﬂ-
lature: for a term of S years subject to other conditions. prescribed in
.the section. There is.a similar Act which -makes provisions for salaries
and allowances of th; M1msters of Maharashtra State.

UndOubtedly, M.L.A. receives a salary and alIowances in his
capac:ty as M.L.A, Does it make him'a person ‘in the pay of the Go-
vernment’? Our attention has’ been drawn to the meaning of the word
pa’y in. d1ﬂ‘erent dictionaries and to the decision in- M. Karynanidhi
v. Union of In(’a‘“ ~wherein after as*ertammg the - meamng ‘of the *
word pay’ given in different dictionaries, the Court observed that
- the expression ‘in the pay of’ does not-signify master-servant relation-

ship.. The word, “pay’ Standmg by itself i open to various shades of o
meaning and’ when the word is used in a parase ‘in the pay-- of”,

it -

is more likely to have a different connotation- than. when standlng by
itself.  Before referring to the various shades of mearing set out in
the dictionaries, it would be advisable to caution ourselves. agamst

- an unrestricted - reference to dictionaries. Standard dlctlonarles as
‘a rule give in. respect of each woad as meanings._in - which the

word has either been used o it is likely to be used in dtﬁ'erent contexts

- and connections. Whilé it may | be perm1551ble to refer to dictionaries

to find out thé meaning in which a word is capble of being used or
understood in.common parlancc the well-known canon of construction
should not even for a minute be overlooked that the meaning of the -
-words an- expressions used, in a statute ordinarily take their colour -,

from the context in which they appear.'In Dy Chief Contr oller of
Imports & Exports, New Delh: vwR.T Kosa!ram & Ors:2! this Court

~ observed as under ;-

i

) [1979] 3 S.CR. 254, .
() [1971] 2'S.CR. 507 @ 517,

i

»

A



b

nw

11984(2) elLR(PAT).SC 1

~540 . - SUPREME COURT ‘REPORTS [1784] 2 s.cx.

“It is not always a safe way to construe a .statute

or a contract by Mividing it by a process of etymo]oglcal -
- diss2ction and after separating words from their context to
give each word some particular definition given by lexico-
graphers and-then to reconstruct the instruments upon the
. basis of those definitipns. What particular meanmg shou!d be -
attached to words and phrases in a given: instrument is
usually to be gathered from the context; the nature of

. the subject matter, the purpose of the intention of the author

" - and the effect of giving to them one or the other permissible
me-aning on' the object to ‘be achieved, Words are after all
used merely as a vehicle to  convey the idea of the speaker .
or the writer and the words have naturally, therefore, to be
so construed as.to fit in with the idea which emerges on a
considrration of the entire context. Each word _is but. a
symbo] which may stand for one or a number of objects.
. The context, in which a word conveying different shades of
meanings is used. is of importance in determining the précise’
sense which fitsi in w1t11 the context asintended to be conveyad
by thf.aumor

In State .Bank of Indra v. N. -Sundera Money‘”, Krishna Tyer,
L speakmcr for the Court observed in his inimitable style that ‘dictia-

naries are pot dicta tors of statutory construction where the benignant

‘mood of a-law, may furnish a- d.lﬁ\_rcnt denotation’, Wlth this caution,
~ we.may briefly refér to the meaning of the expression pay and ‘in the
pay Of’ glven by d1ﬁ'crent dictionaries,

As f‘ar as the expréession ‘pay’ is concerned, a Constltutmn Bench

fof this Court in Karunanidhi’s case referred. . to varions dictionaries

and concluded that the word odlmmly means ‘salary, compensation;

~wages or any amount. of money paid to the person who is desoribed

as’ in the pay of the payer Serious exception was taken on behalf
of the a ppeculdnt thiat no canon of construction would permit picking
out. shades of meaning of word ‘pay’ and then read the phraqc in the

pay of’ as synonymous with the word ‘pay’. Ou the other hand, it. was

asserted that the pomt is concluded by the cbservation of the Cerstitu-

tion Bench that ‘so far as the second limb of the clause, “in the pay ef

the Government’ is concerned, that appears to be of a much wider
amplitude so as to include within its ambit even a public servant who

"(1) [1976] 3 S.C R. 160.
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pay of the other pefson anb yet there may nat be a.master servant

- rélationship between them. The court did not ascertain the meaning .
_ascribed to phrase “in the pay of” in. different dictionaries. The phrase

‘in the pay.of” would ordinarily import the element of employment of

- paid employmént or employed and paid by the employér. In Concise
Osford Dictionary 7th edition at page 753, the meaning assigned -
to the expression ‘in the pay of” is ‘in the employment of*. ITn Mew . -

Coﬂms Concise Enghsh Dictionary at page 831, ‘in the pay of ‘carries
one meaning as ‘one in paid employment’. In Websters New World

Dictionary, the phrase ‘in the pay of” ¢arries the meaning ‘employed.
and paid by'. Relying on all these shades of meaning! it was vrged .

that the phrase ‘in the pay.of” does-necessarily import the element of
master-servant relationship and ils absence cafinot be countenanced.
Tt was submitted even if . A is paid by B a sum styled 45 pay unléss B

is servant of A, it cannot b2 said that B is in the pay of A. We see force

0"

in this submission. However, it is not implicit in the éxpression ‘in~
-the pay of” that there. ought to exist a- master-servant relationship,

between payer and payee. O1e can be in the pay of another without

being, in employment or service of the other. We are not inclined to ~

accept the submission that “in the pay of” must in thé context,-imply
master-servant relationship for the obvious reason that the court has
to construe the phrase ‘in the pay of” in jts settirg where it is preeedad
by the expressivn ‘in the scrvice of the Girvernment’ and succecded

by the expression ‘remunerated by fees or commission for the prfor-

mance of any public duty by the Government’. The setting and the
context are very relevant for ascertaining the true meaning of the expres-
sion. In order to avoid the charge of tautology, the phrase-‘in the pay

of the G veriment’ in cl, (12) (a) may comprehend a. situation that
the person may be in the pay of the Govérnment without being in the
" employment of the Government or without there béing a  master-ser-
vani relationship between the prson-reeiving the pay and the Govcm- :

ment as payer.

. -
[y

ft was however, contended that the question whether a pefson
‘in the pay of the Governmint’ is fpso facto a public servant is no more

. res integra and concluded. by the decision of the Constitution Bench :

in Karunanidhi’s case? In that case before advérting to the dictionary
meaning of the expression ‘pay’, the Constitution Bench speaking

' through Fazal Ali, §. observed as unﬁer at pqge 282

.

«We arc of the opinion . that so far asthe sccond limb «in

the pay of the Governments’ is concerned, that appears to be of’

o

C



11984(2) elLR(PAT) SC-1°

k -542 AR . SUPREME COURT _kEposz - [1784]. 2 S.C.R-.”

*“We hre of the opinion- that so far as the second limb ‘in

the pay.of the Government’ is concerned that appears to be of

a much wider amplitude so s to include within its ambit even,

" public servant who may not be a rewular cmp]oyee recemng
salary from hls master”’. )

Thc Court further observed that “thc expression ‘in the pay of”
connotc that a person is geiting Salary, compensation, wages or any -

_. amount of money. This by itself however, does not lead to-the inference
. that a relationship of master-and servant must necessarily exist in all

cases where a person is paid salary”, We are a'so of the opinion that
the phrase ‘in the pay of the Government’ does not import of necessity

- a master-servant relationship. It is perfectly possible to say that a

person can be in the pay of the Government if he is paid in considera-

without there necessarily being a master-servant relationship- between

them, It is not unusual in common parlance to speak of a person
" being in the pay of another if he i is paid for acting at the behest or. *
" according to the desire of the other without the other being his master

é

.&I

?

" tion of discharging an assignment éntrusted to him bv the Government

and he the servant, that is fo say without the control over the manner -

of doing the"work which a master-servant relationship implies. It is

«_such a catégory in addition to-the one ‘in the service of the Goverament’

that is sought to be-comprehended in el. (12)a). In respect of the '

cxtracted observatlon of the Constltuhon Bench there’is no attempt’

to distinguish the dicision in Karunanidhi’s case and therefore, it is .
" not necessary to censider the dicisions cited in support of the submis-

. -sion that a judgment of the Supreme Court sespecmllv of the Constltu-',

"~ tion Bench cannot ‘be distinguished lightly and is binding on us and -

unless questions of fundamental importance to national life are in-

_volved, need not be by us. We must however point out, that the ratio
of the dicision in Karunanidhi’s case is not what is extracted herein-
before but the ratio is to be found at page 290 where the Constitution

Bench held the Chief Minister to be a pubhc servant as comprehended

inel. (12)s) of Scc 21 on the ﬁndmg o Y

. That a Minister is appo mted ot dismissed by Lhe
) .Govcrnor and is, therefore, subordinate to him whatever be the.
naturc and status of his const1tut10nal fuvctlons :

'2 -That a Chief Mm!ster or a Minister gets salary for | .

~ the pubhc work d.one or the pub ic duty- pFrformed By him.

3. That thc said salary 15 pa1d to the Chief Minister -

or tht Mimst@r from the Government funds”.

.-

“'K‘:

‘i
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It would appear at glance that no argument was advanced and . _
none has bren examined by the Constitution Bench bearing on the
interpretation of the expression ‘Government’ in ¢l. (12)(a). Tt was

~ assumed that salary and. allowances paid to the Chief Minister are by

Government. What does expression ‘Government’ in the clause con-
noteé was not even examined. And it is on the aforementioned finding
that the Chief Minister was held to be a pubht: servant but that does
not- conclude the matter. :

Thié is not the end of the matter. The question ‘may be posed
thus: “Even if M.L.A. receives salary and allowances under the reje-

_vant statute, is he in the pay of the Government’? In other words '

what dn2s ths expressmn ‘Government’ connote?

"~ -

< samv

There'is a ohort and a long answer to the problem, Sec, 17 IPC
provides that ‘the word *Government’ denotes the Central Government
or the Governmeiit of a State’. Sec. 7 IPC provides that' ‘ever expres-
sinn whish is explained in any part of the Code, is used in every part

it Code in conformity with the explanation’. Let it be noted that

ualiics the modern statute Sec. 7 does not provide ‘unless the context
otherwisz indicate’ a phrase that prefaces the dictionary clauses of a
modern statute. Therefore, the gxpfession *Government’ in Sec. 21
(12)(2) must either mean the Central Government or the Government
of a S:ate. Substituting the explanation, the relevant portion of Sec. 21
(12) () would read thus: ‘Bvery pr <rson in the pay of the Central
G varament or the Government of a State or remunerated by fees

" or commissien for the performance of any public duty by the Central

L]

Government or the Government of a State’. . At any rate, the Central
GHovernment is out of consideration. Therefore, the question boils
down to this: whether M.L.A. is in the pay.of the Government of a-
State or'ts remunerated by fees for the performance of any pubhc duty
by the GJV rament of a State 7

In the debate between the Presidential form and Parliamentary
form of democracy, during the early days of the Constitutent Assembly,
the balance ftilted in favour of Parliamentary form of Government.
Mr. K. M. Munshi, oné of the members of the Draftmg Comrmttee
spoke in this counection as under :

7 “We must not forget a very important fact that, during
the last hundred vears, Indian public life has largely drawn upon
the traditions of British Constitutional Law . Most of us have

‘.
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looked up to the British medel as the best: For the last thirty
or forty years, some hind of responsibility has been intreduced . ‘ si
in the governance of the country. Our constitutional traditions
have become parliamentary and we have now all our Provinces ‘ *
. functlomnq more of I=ss on the British mode "™
B In Rai Sahib Ram Jawaya Kapur & Ors. v. Thé State ofPunjab‘”'
a Constitution Bench of this Court observed as under:
“Qur Constitution, theugh federal ih its  Structure, 1s +*
~ modalled on the British Parlaiamentary system where the execu- q?r
~tive is deemed to have the primary responsibility for the for-
C mulation of goveramental palicy and its transmission into law
though the condition precedent to the 2xercise of tHis reéponSibi-

lity is its retaining the confidence of the legislative branch of the ;
State”. . . , )

It was further observed that “in the Tndian Constitution exscutive
D as in England and the Counci! of Ministers we have the same system .
of partismnatary comsisting, as it does, of the members of
the legmhture is, like the British Cabinet, ‘a hyphen which joins, 2
buckle which ﬁ1=.1‘=ns the legislative part of the State to. the executive
patt”, “Tn  Shamsher Singh & Anrv. State of Punjab™®, a seven
E Judges Banch unanmously overruled the derision in Sordari L al v. 4
Union of India an.d Crs.® ard held that ‘our Constitution embedies
generally ths Parliamentary or Cebinct system of Government of the )
British Mode! both for the Union and the States’. This view has ot~ “’
been departed from. Now in parliamentary form of:Government
modelled on Britizh modzl, the executive, Tegistature and judicial pewers -
F are in the main entrusted to separate ipstruments of the Stztle. I.t l‘S
not for a moment suggested thatethere is strict or water-tight divi-
sion of powers, but the functions are certainty divided. In Halsbury's
Laws of England, Fourth Edition, Vel. 8 para 813, separaticn of exe-
cutive, legislative and judicial pcwers in the Westmmctm M(de‘ have
G  been adverted to. It reads as undnr
. ,
. “It is clear that the powers of goYernment are divided, -~
+ The executive, legislative and judicial- powers are in the main

H (1) (See Constituent Assembly Debates, Vel VI p. 984)
<. (2)[1955] 2 S.C.R. 225 at p. 236,

(3) 119751 1 S.CR. 814.

@ [1971] 3 SCR 461,

. - [ ]
“ .
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entrusted to separaitf; instruments of the States and local govern-
ment is further administered separately. Thus the original con-
¢atration of powsr in the Sovereign no longer exists; in the
Cigthteenth century this division of the powers of government
s3zmideton b2 such an eqs‘-ntwl caaracteristic of the English Con-.
*-stitation that it was made the basis for the doctrine of separation
of powsars.” This doctrine, which is to the effect that in a nation
which has political liberty gs the dircet object of its constitution

1o one person or body of parsons ought to be allowed to control -

the legislative, exbcutive and judicial powers, or any two of thens,
has never in its strict form corresponded with the facts of English
govarnmznt mainly because, although the functions and powers
of government are largely separated, the membership of the
separate instruments of state overlap, Qaly in ode aspect of the
constitution can it b2 said that the dostrine is strictly adhered
to, namely, that by tradition, convention and law the judiciary
i3 insulat d from political matters”.

Parliament that is the Legislature exercises control over the
cxeoutive branch of the Government because it is a postulate of Parlia-
mentary form of Government that Executive is responsible to the
Legistature. In. other words.the Government of the country is con-
trolled by a ministry and Cabinet chosen by the electorate which
while remaining responsible to the electorate is responsible directiy

- ta the Leagislature and such effective means of exercising control

is that any expense from Consolidated Fund of the State must
hive bean carlier placed before the Legislature. In Halsbury’s Laws
o1 Baglatd, Fourth Edition, Vol. 34 para 1005, it is stated that Parlia-
ment exereises control over the actions of the executive government:

" and the 1dministration of the laws it has enacted in various ways, one

such beiag by the doctrine of the constitution by which supply is
granted annually by the House of Commons and must receive legisla-

" tive sanclion each year and the supply granted must be appropriated

to the particular porposes for which it has been granted. It may also
b: noticed that the staff of the House of Commons is appointed. by
the Hbusz of Commons Commission comprising the Speaker, the
Leader of the House of the Commons, a member of the House nomi-
nated by the the Lsader of the opposition and three other members
appointed by the House. This Commission js charged. with a duty to °
determine the number and remuneration and other terms and condi-
tions of service. T}ns Cam'nzsswn is also resPons1ble for iaymg before
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the House an estimate of the expensés of the House departments.and -
-of any other expenses incurred for the service of the House of Commons.

. (ibid para 1155). ' ' '

Let us turn to relevant provisions of the Constitution. Part VI
-, of the Constitution .provides that ‘the. executive power of thé State
~-shall be vested in the Governor and shall be exercised by him either
directly or through officers subordinate to him in accordance with :
" the Constitution.”” Chapter ITT in Part VI provides for State Legisla-

ture. Every State ‘is to have a Legislafure which shall consist of the
Governor and it can be unicameral or-bicameral as the case may. be.
Where the State has a unicaméral legislature, the assémbly is called
Legislative. Assembly. Art. 170 provides for members of the Legisla-
“tive Assembly being chosen by direct election from territorial consii-
tuéncies in  the State. Arts. 178 to 186 provide for officers of the State
Legislatures such as the Speaker and Deputy Speaker of the Legisla-
~tive Assembly and Chairman and Deputy Chairman of Legislative
Council as the case may be, their powers, functions and their either
vacating the office or removal from_the office. Art. 187 (1) prrovides
-~ that “the House or each House of the Legislature of a ‘State shall have
" a separate secretarial staff”. Marginal note of the article is ‘Secretariat
of State Legislature’, Sub-art.(2) of Art. 187 provides that ‘the Legisla- -
ture of a State may by law regulate the recruitment, and the conditions
of service of pérsons appointed, to the secretarial staff of the House or
" "Houses of the Legislature of the State’, Art. 266 obliges the State to
set up its Consolidated Fund. Art. 203 prescribes the procedure with -Q‘
respect to,estimates. The estimates as relate to expenditure charged
upon the Consolidated Fund of a State shall not be submitted to the
vote of the Legislative-Assembly but the discussion in the Legis]a_turc
is permissible’ thereon. However, so much of the said estimates as

relate to other expsnditure shall be submitted in the form of demands
' for grants to the Legislative Assembly, and the Legislative Assembiy
shall have power to assent, or to refuse to assent, to any demapd_-, or -’
to assent to any denfand subject to a reduction of the amount specified
therein. Tn other words, Legislative Asserably has complete POWer
of purse, Att. 204 casts an obligation to introduce a Bill to provide
for app_ropriatio'n_' out of the Consolidated Fund of the_State‘ of all
moneys required to mect—(a) the grants so made by the Assembly;
and (b) the expenditure charged on the Consolidated Fund of the State
but not exceeding-in any case the amount shown in the statement
previougly laid before the House or Houses, A conspectus of these
provisions clearly indicate that the Legislature enjoys the_ power of .
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. purse Even W1th regard to expenses charged on the Consohdated
Fund of the State tq be set up under Art. 266, an appropriation bill

has to be moved and adopted, undoubtedly, the same would be non-’

“votable, And it is not disputed that'salaries and allowances payable

to M.L.A. are not charged on the Consolidated Fund of the State..
This probably is an emulation of the situation in England where salary
- and allowances of the members of the Parliament are not charged

on the Consolidated: I‘und. Asa nceessary corollary, 1t would be
a votab]e 1tem

' There thus is a.broad’ dmsmn of functlons such as executive,
legislative and judicial in our Constitution. “The Legisliture lays down

. the broad policy and has the power.of purse. The ‘executive executes -
- the’ policy and spends from the Consolidated Fund of the State what

Legislatare has sanctioned. The’ Leglslatlve Assembly enacted the Act

o chablmg to pay to its members salary and allowances. And tlie members. e

.vote the grant and: pay themselves. In this background even if there

is an-officer to disburse this paymerit or thata pay bill has to be drawn
" up are ngt such factors.being decisive of the matter. That is- merely
: :-‘-a mode of payment, but the MiL.As. by a vote retained the fund ear- '
~matked for purposes of disbursal for pay and allowancés payable to:

them under the relevant statute, Therefore, even though M.L.A. recei-
ves pay and allowances, he is*not in-the pav of the State Governmént

" This becomes further clear from the provision .contained in Art.

_brcause Legislature of a.State cannot be comprehended. in the expreS’ '
" -sion ‘State Government’

- 1984!(2)- elLR(PAT) SC 1

12 of the Copstitution which provides that ‘for putposes of Part INI, -

unless the context otherwise réquires, “the State™ includes the Governs
_ment and Parliament of India and the Governmerit and the Legislature - -
~ ef each of the States arid all local or other authorities within the terri- -,
" tory of India o under the Sontfol of the Government of Tndia’. The
- expression ‘Government and Legislature’, two ‘separate entities, ‘are
) sought to be included in the expression ‘State’ which would mean that
" otherwise’ they are distinct and separate entities. This ‘conclusion.is -
further reinforced by the fact that the executive sets up its own secreta~

riat, while Art. 187. provides for a ‘secretarial staff of the Leglslature
urider the control of the Speaker, whose terms and conditions of the

service wﬂl be determined by the Legislature and not by the executive.
- When all these aspects are pieced together, the-expression ‘Govern-
- ment’ in Sec. 21 (12)(a) clearly denotes the executive and not the Legi-’
. ‘slature M.L. A is certamly not in the pay of the executive. Therefore
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and allowances, he can not be said to be in the pay of tHe Govd Imment.
. e the executive.. This conclusjon would govern also the third part of *
C el (12)(a) i.e. ‘remunerate:d by fees for performance of any pub'ic duty
by the Government’ In other words, M.L.A. is not remunerated by
fees pald by the Govemment ie. 1he executive,

B S . | ‘;:':, )

A he concluswn is m.,smpabie that even thour'h M LA. recewes pay ' ‘

It was also contf‘nded that M L.A. 15 nol perform'ng 'my public - ;
duty. Xt is not necessary to examine this aspect because it would be f

~ rather difficult to accept an undly vide submission. that ML.A. isnot . o
-petforming any pubhc duty. However, it is unqueshunab‘e that he is” =~ .

- not performing any public duty either directed by the Gover nment or l-r

- C', for the Govérnment. He no doubt. perforins public duties cast on-him |

‘ .by the Constltutmn and-his electorate. He thus discharges constifu-
tional functlons for which he is remunerated by fees un(‘er the Cc;nsn-

. tution and not byothe Execu&ve S . . " .

‘) : X .

, It was-firther contended th¢1 oil the amlegy of the decision in ~ ~ .~

D . His Majesty the King v. Boston & Ors.8 -M.L.A. would be a pubhc
'servant. In” Boston’s case, the allegatlon wes that Harrison 2nd Mit-

. chelmore paid to defendant Boston in bis official éapacity asa Member
of "the Legistative Assembly of New South Wales and the latter cor--

. ruptly accepted in that capacity ds inducement to him ir viclation of _
‘his official duty to. use his position as such-member; (a) to secure the 4
acquisition by the Government. of\the State of New South Wales of =
certain estates and, the pdyment Tor such estates out of the publxc funds _
of the Stale; and (b) to put pressure upen the Minister for Lands and g~ -
‘other oﬂicers of the Crown to acquite and pay for such estates The

. ‘contention was that the agreement between {he.defendants mi ight have R

‘ F " been to pay money to Boston toinduce him to use his pcsmcn ex-

. clusively outside Parliament, and not by vote or speech in the ASfembly,' :
~ and that'the trinsaction in connection with ‘which he was to use. his t
position to put pressure on the Mmlster might consistently with the "
information, be one which would never come before Parliament and
* . which, in his opinion and.in the opinion of those who paid him, was
hlghly beneﬁcml to the "State; - that such an digreement would not

" amount to a cnmmal offence and that consequently the‘information .
is bad. NEgatlvlng ‘this contention, it was held that it is settied law. T
~ thatan agreement or combination to'do an act which tends (o prot‘uce ‘ i '
a pubhc mlSChle amounts to a cummal conspiracy. It was further ‘

s H

(1) (1923524) 33 Commonwezlth _Lﬁw Report 386 o - ) - -
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' held by the majority that.the payment of money to, and the rcceipt'

of money by, a member of Parliament to induce him to use his cfficial

- position, whether 11151d.e or oulside Parliament, for the purpose of in-
fluencing or putting p1esvu1 ¢ on a Minister or other officer of the Crown

to enter into of carry oul a transaction nwolvmg payment” of -money

‘out of the piblic funds, are acts tending to the public mischief; and an
. agrﬂement or comblnatlou to *do such acts amounts to a criminal

bifence. The qu“stlon has. becn examined in the light of the settled

* law that an drrreement or combination to do an act which, ténds to’

produce 2 public mischiel amounts to a crlmmal consplracy Tsaacs -
-and Rich, J¥ posited the qucstmn how fara member of the Legisla-

tive Assembly of New. Sotth Wales can, without incurring any -real

* personal responsibility—that is—other than political rejectibn, —make

his public position the. subject of profitable.traffic by engaging in depart?

-mental iatervention on be]ulf of individuals in return for private
pecuniary considération to himself ? The concurring judgment exami- -
_ ned the general position of 2 member of Parliament and then preceeded

to examine the special provisions of the relevant clause. On this point

. it was concladed that the fundarmental obligation, ‘which is the key =
to th1s case, 15 the duty to serve and, ‘in, serving, to act w;th fidelity.
and with 2 single-mindediess for the wel fare of the community. 1t was *
further observed that a member of Parhament is, therefore, in the .

' highest sense, a servant ‘of the State; his duties are those appertainipg -
to the nosman he filfs, a position of no transient ot temporary exi-

stence, a posmon forming-a recognized, place in the constitutional
machlr_lery of government. If was also held that he holds an office.

In the third concurring judgment of Higgins, J; while conceding that

" “the membef of Parliament has to dlscnargc a duty in which the public

is interested, but after €xamining provisions of the public Serwce Acts,
it was held thatheis nota public officer within the meaning of that Act

‘because he is not required to ‘obey the commands of the King or of

the departmental heads. It was hovwever concluded that as a member

~of Parliament; lie holds a ﬁd11c1ary relation towards the public, and that

s enough. The minority judgment of Gavan. Duffy "and Starke, JJ.

_clearly proceeds on their holding that a member of Legislative Assembly

of New South’ Wales is not the holder of a publi¢ office within the

-meaning. of the common law and even if he could be regarded as the-

holder of such an office, the acts chargcd. as intended to be done by the

- defendant Boston, however j lmpiopﬁr they may be, would not Be mal-
* yersation in his office or acts done in his office, unless they were done

in the dlscharg,e of his legislative functions. As we are concerned with
a Iegls]atwe endctlnent Sec, 2](12)(a) th]s demsxon based. on' the
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. coneept of comrnon law and some of the *statutes as prevailing in ‘
Australia would not be very helpfu] It may bé mentioned while cm-

. paringM.L'A. and M.P. in India with M.P. in UK. that the M.P.in"

T UK. s nelther covered by the Prevention of Corrupt;on Act, 1906.not,

the Pr evention of Corrugtion Act, 1916. Tt may also be menttoned‘.'

.that The Public Bodies’ Corrupt Praetrces Act, 1889 docs. ot cover

M. P in UK. “The acceptance by any member of either House of Par-

" hament of.a btibe to influcnce him in his conduct as such member or
of any fees, compensation or reward in connection with the promotion
“of, or opposmon to any bill, resolution, matter or-thing submitted or
_ intended to be.submitted to the House ‘or any committee thereof is

a breach of prlwlege ] Attempts to bring M.P. in U.K. either
under the provisions of the Prevention of Corruption Act or the Public

- Bodies Corrupt Practices Act have not-met with success. Even such

modicum of decency i in pubhc life as disclosing relevant, pecuniary

interest ot benefit of whatever nature whether direct ot indirect that

he may have had or may be expeetmg to have whlle partiCIpatmg in
a-debate or proceeding in House by M.P. in U. K. was “stoutly resisted -

_ in 1974. But Paulson Affair stirred many and Royal Commission on

~ within the meaning of the expression in cl, (12) (2). This eonelusron E 4

Corription in. Public Life headed by Lord Yustice Salmon was set up.

1984(2) elLR(PAT)-SC 1

The Commission inter alia recommended in 1976 that M.Ps. should be -

appﬂdl‘S "to have been taken since then

| s

If M.LA. is not in the pay of the Government i the SENSE - of

L brought within the scope of the corruption laws regarding their actions
“inside as ‘well outside Parliament. No follow up legislative action -

Excoutive government ot is-not remunerated by fees -for performance o

‘ of any public duty by the Executive Govetnment, certainly he would

not he’ comprehended in the expression ‘public servant’ within, the.
‘meaning of the expressmn incl (12) (a). Heis thus not a public servant

reinforces the earlier conclusion reached by us. after examining_the -

hrstoncal evolution of cl." (12} (a).

Mr.- Smghw however strenously contended that ML.A. would.
be comprehended in cl. (3) or cl. (7) of Sec. 21 IPCtobea public servant
He went §6 far as to suggest that his emphasrs would have been more

.0 ¢ cl; (3y comparatively and not on cl. (12) (a). Therefore it may now
‘be Examined whether M.L.A.is comprehended either in el (3orel (7)

" of Sec. 21 IPC.

'

(1-) See Ea.rSkirre May Parliamentary Practice 20 ectitior;. page 149.
o
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Re (2 : cl. (3) of Sec: 21 as it at present §tands takes Withm its

purview ‘every Judge. incloding any person. empowered by law to dis-.
" charge whether by himself. of as a member of any body of persons,

any adjudlcatory functlons Prior fo jts améndment by Act 40 of 1964
the cl. (3) read simply ‘Every Judge CL. (3) was ‘amended to read,

‘asitat ‘présent stands, pursuant to, the recommendations of the Santha--
nam Committee. In Para 7.6 of the Report, it was recommendad that

‘a further categor’y should -be added to include all.persons dlschargmg o

'adjudlcatory functions undsr.any Union or State Law for the timeé
“peing in force’. . With this end in view, . the: Committeé recommended
that ¢l. (3) should read: ‘Bvery- Iudge 1ncludmg any person ‘entrusted.
_ with ‘adjiidicatory -functions in the course of enforcement of any law
‘ for the time being in force’. At the Bill stage, the clause was recast .-

so as to give full effect to-the rrecommendation of the Commlttee and
this equally. becomes clear from the Statement of Objects and Reasons

* accompanying Bill No. 67 of 1964 which when adopted became Act 40

of 1964. In para 2 (a) of the Statement of Objects and Reasons, it is

stated that ‘the dPﬁmtlon of public servant in See.'21 of the Tndian,

2nal Code is proposed, to be amended so as to bring within‘its purview

" eerlain addmonal _categories of persons quch as persons performing-
‘adjudicatory functions under any law, hquldators receivers, -commis=

sioners etc.” If we recall the earlier discussion -about the history of

~ evolution of cl, (12) (a) and the- entire range of fecommendas;ons -
. of the Santhanem' Committee, it can-be confidently said the M.L. A
was never intended to be brouoht within the conspectus of clauses of

Sec 21 $0 as to c]othe him w1th the: status of a pubhe servafit,

: Ind“p“ndent of “this historical evolutlon and focusmng atteﬁtioﬁ _
. o the language of cl. (3) it is difficult to hold that ML.A.asa member

o{' a body of persons such as the Legislative Assembly performs any’
ad]udlcatory functions empowered by law to d.lscharge that function.

In fact,”Santhanam Committee contemplated covering such officers '
. like liquidators, receivers, commissioners etc. €ach of whom-is em-

powerd by d1ffercnt statutes to discharge such adjudlcatory functlons
-as tprcscnbed by the concemed law :

‘ It was ‘howuvur éontend.ﬂd.‘ that éxpressmh ‘Fudge® has.been . -
defined in Sec. 19 IPC'to denote ‘not. only every pérson who is oﬂiclally .
de31gnated. as a Judge, but also every prson who is ¢mpowered by law .

_to give, in any legal proceeding, civil or criminal, a definitive judgment, -
or a judgment which, if not appealed against, would.be definitive, or

-a judgment, if confirmed by some other authority, would be definitive, .

h

L . ., ) R . ,
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or W"lm one of a bady of persons. »wmch ‘bodv of pe1 sons is f'mpower- .

ed by hw L3 give such a adgment’, ‘and in ¢1. (3) this definition cannot
b“ Sflb‘;tltuted because it is ¢n mc]uswc definition Wh]Ch ineahs it is
r‘xte,lswe in character, /—\CCCptmg the position . lhat  inclusive, defini-

. tion extends the Speunc mearing of the expression which it wouid not
" otherwisz bzar, it is necessary fo determine whether this exlensmn of

-

" the exprmslon Judge® s 50 wide as to cover within
_its umbrealla M.L.A. on "the ground - that while voting upon .

a motion for breach of prlvtlcgu or for contempt of the House, he is

dlschargmcT adjudicatory functions: and- that, he is so empowered. by

“law to do so. When with the pemussmn “of the Speaker, 4 motion for
breach of privilegs is moved in (he Legislattve Asseinbly or a motion

for taking action for coutempt of the House is moved, uud.oubtedly :

every member of the' House has a right to pal‘thIPdtﬁ‘ “and after the
motlon is debated upon the maJOIlt)% vole is 1ecorded as a decmonf

of the House, Does that make M.L. A.apersonasa member of a body |

. persons: who discharges 40_|ud1catory functmnsf The definition of .

expressmn ‘Judge’ comprehends adjudication in any legal proceeding,
civil or criminal and i in which the person as a Judge is empowerd to
~ give a definitive judgment. It is difficult to accept the Submission that

the proceedmgs before the House: elthcr upon a motion for breach of

prmlege or for contempt is a cw:l or criminal proceeding, as- these -
terms ordinarily counote.-A rhotion for breach-of privilege or for
contempt ‘of the House is blought before the House when the mover
feels® that ‘the powers, privileges ynd immunities of the House have
been violated. “The House has the powey to punish for contempt’ and ;

‘the penal jurisd iction of the House is rot confined to their own Mem- h

ers nor to-ofiences commitied i in their presence, but extends to  all

contemnts “of the Houses; whether committed .by Members- or by per-, ;

. sons who ‘are not ‘Members lrrespectwe of whether the the offence
is com_mltted within the House or bevond its wall_s (See Earskme May
_ parliamentary Practicé 20 ed. p.- 122). This power ‘of commitment
is truely described as a key-stone of Parliamentary, Practice. It was
pomted out that ‘the origin of the power which' 1 is Judlclal in'its nature

is'to be found naturally in the medieval- cor1cepl10n of Parliament as -
pum'm!y a:court of justice—the Huzh Court of Parhament’ (ibid page
]24) lt 18 howeve1 difficult to say that a State Legls]ature functlomng 2

under our ConstnuLlon can be described as High Court of Legislative

| Assembly, " In blindly tailoring our Constitutional Law to the Parlig--

‘mentary Practice in U.K., oné is-apt to overlook the obvicus fact

" that House of Lords always possessed the JudlClal poWwer as any, Court

of Westmmstcr Hall. (1b1d p. 124) In this comectlon in Special

s
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Ref No. 1 of 1964,07 - it was clearly stated, that the: tet;ulr m"Ihc provi-

sion contiined in the latter part of Art.-194(3) was not.inténded to be
- cornifer on th\. State Leglsldtures in India the stafus of superior Court

of Record. 1t -was further obSew :d. that “the House and - indeed all

and their historical and constitutional background does not support
the claim that they can’be regarded as Court of Record in any sense’,
Undoubted.ly, the Legislative Assembly in view of the provisions con-

_ tained in Art. 194(3) has the power to iniflict punishment for breach .
of privilege and for contempt of -the Hous¢. And when a motion is .
moved COmplammg breach of pnwlf:ge or for taking action. for the .

contempt of- the House, the members would participale in the debate,

- analyse evidence and absence thereof in support of the motion and

against the. motion and ultamate]y decide as a body by a-democratic

* procgss whether the motion is afirmed or reJcctm The \question s
~“whether'this process can be styled asan adjudzcatmy pl ocess dlscharged
- by-MLA. as empowcred by law. I the expression ‘law’-were 10 in-

clude the Constitution, certainly this power is enjoyed by M.L.A.
but expression ‘law’ ordinarily®does not include the Constittion. Art.

* Legislative Assemblies in India never didcharged any judicial functions .

]_)( 1) of the.Constitution provides that ‘!t laws in force in ‘the territory .

“of India immediatefy beforé the commencement of the Constitution,

in so far as they are consistent with the provision of Part 11 shall,

-to the extent of 1nconslstency be void.” Sub-Art. (2) i lmpost:s a resiric-
tion on the legislative pawer of the - State to make any law whih takes

away or abridges the’ rights conferred: by Part [T and any law made

~ in contravention of sub-Art (2) shall, to the extents of the contraver
tion, be vord ‘Expression ‘‘law’asused herc weuld be law other than.

Constitution, in other words, law enacted, in exercise of the legislative

power. The majority view in I. C. Golgknath v. State of Punjab,"’ »

that amondment of the COnStltutlon is'part of the fegislative process. does

ot survive as valid any longer because it was admitted that Constltu-

tion (Twenty Fourth) Amendment Act, 197 in so far as it tansfers the
power to amend the Constitution from the residuary entry or Artlclq

248 of the Constitution to Article 368 is valid. After so saying the

Snpadanaga galavary v. State of Kerala and anotl:er"" shows . that

‘when the power amend the CORStltutIOH is" exercised by Parliament,

{1) [1965] 1 SCR 413 at pages 490, 491 and 492
(2) [1967] 2 S.C.R. 672, - . . .
(3 [1973] SupplE S.CR.1.- o

“trend of discussion in various judgments in H.f. Keshvnand Bharathi’ '

. 1t eXCrcises Constituent power and this'i I8 md.ependent of the orldmary
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1cg1=,latwe pro(}(ﬁ% And this 1pprmch is borne out by a reference to.
the definition of cxpresmon ‘Indian taw’ in the General Clauses Act  : ‘'
which does not inzlude the Constituttion. A passing reference may

- also bz mad> to ths form of path prescribed for a Judge of the Supreme

Court ‘and the J'udge of the High Court in the Thlrd Schedule whlch -
SCparately refére to the COIlStltutlon and the laws .

Part;mpauon in a debate on a motion ‘of breach of privilege or .
for takmg action for contempt of the House and voting ‘thereon is >
a constitutional function discharged by the members and therefore,: - 4
it cannot be said that such adjudicatory function if i it can be so styled,: -
constitutes adjudicatory function undertaken by M.L.A. as empowered- '-*-?\ )
by law Viewed from this angle it is not necpssary to examine the:
contentlon that adjudication and a resultant judgment. presupposcs
- alis b.,tw.,en persons other than adjudicator, and M.L.A. has no fis .
before hlm as a body of persons when passing upon the motlon for .
contempt or breach of privilege. Accord.mgiy the sumbission that. - . o
-+ the accused would be a public servant w1thm the muanmg of the ex:
pressmu in cl. (3) of Sec. 21 PC must be re]ected. '
The 1ast hmb of the’ submissmn was that at any rate, thc accuised -
. would be a public servant within the meaning of cl. (7) of Sec. 21 IPC,.
“which takes within its ambit ¢ every person.who holds any- oﬂ%ce by
Cvirtue of which he is empowcred to place or keep any person in confi- - 4
" nemeat”." This limb of the submission was not placed for consideration .
" of the learned trial Judge. And it has mure]y to be stated to be rejected.
We, howsver, did not want-to reject it on this narrow ground. Expand- i—A"
o ing thlS contention, it was nrged that M.L.A. is empowered to adjudge '

d person guilty of breach of privilege or contempt of the House and

when prison sentaence is imposed to keep him in confinment. Assumi-. o
ing for the purpost of this argument that M.L.A.. holds an office, is e N
he a person empowered to place or.keep any person in confinement.
Power to impose pumshment is independent of the power to keepa
; person in confinement. First is the power to impose a prison sentence,

but second is the power flowing from the exccution of the sentence to

placc ot kéep any person in confinement meanmg thereby, there is

_ an execution of warrant. Persons whose duty it is-to deprive a person

directed 'to b¢ imprisoned tb - deprive’ him of his liberty to remain -~
free and to keep or place him in confinement.in due.execution of the ?(
“warrant would be comprehended in cl. (3). 1tis difficult to accept the
submission that M.L.As. as"a body can keep or place: any person in_
conﬁnemvnt Reference was, however made to some of the passages
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cin Parhamentary Practéce by Earskme May, 20th Ed.n "as also to .
) Practice and Procedurc of Parliament, Third Edition by Kaul. and .
Shakdher, p.208.. The authors. observed ‘at page 208 that ‘each House ; -

of the Legislature of State, has the power to secure the attendence of -
pcrsons on” matters of privilege and to punish . forbreack of prmlege
or contempt of:the House and commit the offender to custody or-pri- ,
son’. At'page 212, it is observed that ‘each House has the power to

cuf‘orce its -orders including the powér for its ofﬁcers to break open
the doors of & house for that purpose, when nécessary, and execute .’

its warrants in connection with contempt proceedmgs’ We fail to see

.. how these observations acsmt utin understanding the expression em-

-powered to place or keep any person in confinement.” Broadly stated § 5

_ the expression comprehends Police arid Prison Authorities ot those
" undef an obligation by law or by virtue of office 10 take into custod.y
~ and keep in confinement any person. In M P. Dwivedi’s case, this - -
" Court observed that Seventh and Eighth clauses of Sec. 21 deal wnh o

persons who perform mainly policing duties. To say that M.L.A. by

virtue of his office is performing policing or prison officers’ duties -

would be apart form.doing violenct to languagelowering him in status.
Ad.d.ttlonal]y,‘cl (7) does not speak of any adjudicatory function, It

‘ ‘appears to Col'ﬂ')lehcnd situations where as prlhmmary to or an end
product of an ad]ud.lcatory function in a- crmmal «case, which may

lead to 1mp051t[on ‘of a. prtson sentence, and a persoin in exercise of
the duty to be dmf‘harged. by him by virtue of his office places.or keeps

any persr)n in confinement. The decisions in Homi D. Mistry v. Shree -

Naﬁsul Haissan & Ors. ) Harendm NathBarisa v. - Dev Kanta ,Barua
& Qrs. and Bdward Kolley v. William Carson, John Kent & Ors.®

“shardly shed any-light on this aspect. Therefore, the submission that
‘ M.L.A, wsuld be comprehended in cl. (7) of-Sec.21 so as to bea

ublic servant must ba: TEJCCth

a’ »

Having me tlcuiously exammed the subrmss1on from - dwersc ‘
-angles ag"presented to-us, it appears that M.L.A. is not a-public scr—

vant within the m,amng of the *expreqsmn in cl (12)(a) ¢l (3) and cl. (7)

. of Sec. 21 TPC.. C .

Ré: (f} & (g) “The learned ']‘udge"after ‘recording a ﬁhdihg

. thatM.L.A.is a pablic servant within the comprehension of ¢l (12)(a)
and further recordmg the fmdmg that as on the date on whlch the Court

S

(1) ILR 1957 Bombay 218*
{2) AIR 1959 Assam. 160, ‘
(3) (1841 42) 4 Moore Prwy Coungil Cascs 63 >
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. was’ invited o mke copnizance, the accused was thus a public servant

-proceeded to examine whether sanctioh under. Scc. 6 of the 1947 Act -

ista pre- rcqmsﬁe to taking cognizance of offences enumerated in

Sec. 6 alleged to have been committed by him. He reached the con- -

clusion that a sanctlon 1s necessary before cognizance can be taken.

As a-corollary. he proceeded to investigate and 1dent1fy, ‘which is the -

. sanctioning authority who would bé able to give-a valid sanction as
required by Sec. 6 for the prosecution of the accused i in: his capcity

as M.L.A:? We have e*;pressed our conclusion that where ‘offences -
‘as sct out in Sec. 6-are alleged to have been commltted by a public

servant, sanction of only that authority would be necessary who would
be entltled to remove him from that office which is a]leged to have

been misused or abused for corrupt motives, If the accused has ceased -

to hold that office by the date, the court is called upon to take cogni- -
zance of' the offences alleged to have been committed by such public

servant, ho sanction under Sec. 6 would be necessary despite the fact
that he may be holding any other office on the relevant date which may
‘make him'a public servant as understood in Sec 21, if there is no alle-
gation that offize has been abused or misused for corrupt motives.

The allegations in the complaint are alf to the effect that the accused - l

misused o1 - abused his office as Chief Minister for corrupt motives,
. By the time the:Court was called upon to take cogniZance of those

~ offences, the accusrd had ceased to'hold the cffice of Chief Minister,

" The sanction to prosecute him was granted by the Governor of Mahara-
shtra but this aspect we egnsider irrelevant for concluding that no
sanction was necessary to prosecute him under Sec. 6 on’the dafe on -
which the’ court took cognizance of ‘the offences alleged to have been
‘committed by the accused. Assuming that as M.L.A. the accused
“would be a pubhc servant under Sec. 21, in the absence of any allegation
that he misused.or abused his office as M.L:A. that aspect becomes
immaterial. Further Sec, 6 postulates existence: of a valid sanction

*'for prosecution of a public servant for ¢ffences punishable under Secs. .

161, 164, 165 1PC and Sec. 5 of the 1947 Act, if they are alleged to have
" -been commltted by a -public servant. In' view of our further finding

that M.L.A. Is not a public servant within the meaning of the exprés- .

sion in Sec. 21 TPC, no sanction is necessary to prosecute him fir the
oﬁences.allcged to have been committed by him.

T wew of the co.nc]usmns reached by us, we consxder it unneces- .
" sary to asccrtam which would be the authorlty competent to sanction
~ prosecution of M.L.A. as envisaged by Sec. 6, thought it must-be
frapkly confessed that considerable time was spent in the dehberatlons

~

a0

- .1984(2) elLR(PAT) SC 1

(a3



ok

’

. - R.S.NAYAK ¥, A.R. ANTULAY (Desgi, J} 557

LY

in search of competent sanction'i-:‘{g authority. The vital question has .

© become one of academic interest. We propose to adhere to'the accumu-

lated wisdom which has ripened-into a settled proctice of 't_his' Court - ¢
not to decide academic questions. The 'question is-left open.

-Before we conclucl.e let it be clarlﬁcd that more often in the coursc

of ‘this Judgment we have used the words ‘Office of M.L.A’ It was

. debated whether the M.L.A. holds seat or office ? Gur use of the ex-

. holding that M.L.A. is a public servant within the meaning of the -
expression in Sec. 12(a).and further erred in holding that a sanction - '

pression ‘office’ should not be construed to mean that we have accepted -

that: the position ‘of M.L.A. can be aptly descrlbed as one ho]dmg-
pub‘tco ce’ or “office’ for that mattér.

_ To sum up, the learned,specia] Judge 'was_,‘cl‘early in .erfor in

of the Legislative Assembly of Maharashtra or majority of the members

was a condition precedent to taking cognizance of ¢ffences committed

by the accussd. For the reasons herein stated both. the conclusions

. are wholly unsustainable and must be quashed and sef aside.

» i hd

" This .'alhgpcal‘accordingly succeeds and is allowed. The order

“and decision of the learned Special Judge Shri R.B. Snlé dated July 25,

1983 discha.rging the accused.in Special Case Ne. 24 of 1982‘ and Special
- Case No. 3/83.is hereby set aside and  the trial - shall “proceed further
from the smgc where the accused was d!qcharged

11, 1981, his character and integrity came under a cloud. Nearly 24/
years have rolled Ly and the case  has not moved an . inch

further. An exp€ditions trial is pr‘lmarlly in the. interest of the .
‘accused and a mandate of Ast. 21. Expeditious dlsposal of a criminal -
- case is in the interest of both the prosecutior And the accused. There,

fore, Special Case No. 24 of 1982 and Special Case’ No. 3/83 pending
in the Court of Special Judge, Greater Bombay Shri R.B, Sule are

'Wlthdl‘aWI‘l and transferred to the High Court 6 Bombay with a request

to the learned Chief’ Justice to assign these twocases to 4 sitting Judge

of the:High Court. On being.so assigned, the learned Judge may pro- -
cceed to cxpeditiously dlspose of the caseq prgferdblv by holdmg the
trial frcm dav to dav. o _

HSK. . .~ C o _' © ' Appeal alloed.”

The accused was-the Chief M.mstcr of'a premler State—the StatCA ‘
. of Maharashtra.'By a prosecut;on launched as early as on September
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